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Provincial  Latcs. 
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A  Bote  and  mortvave  are  eontraeta  of 
the  atate  -vrliere  tke  mortvavee  re- 
•ldea»  when  they  are  executed  in  favor  of  a 
bnUdiDg  and  loan  association  upon  an  applica- 
tion addressed  to  tt  at  its  home  office,  where 
it  was  to. he  examined  and  passed  upon  by  the 
company's  officers,  and,  if  approved,  the  nec- 
essary papers  were  to  be  filled  out  and  for- 
warded for  execution,  after  which  they  were 
to  be  returned  to  the  home  office  for  accept- 
ance, while  they  expressly  state  that  the  con- 


tract shall  be  governed  by  the  laws  of  the 
residence  of  the  mortgagee,  although  the  land 
by  which  the  note  is  secured  is  located  in 
another  state,  where  the  application  is  signed 
and  delivered  to  the  agent  of  the  mortgagee 
for  transmission  to  the  home  office. 

{HamUon,  J.,  di$8enU.) 

(February  28,  1003.) 

APPEAL  by  defendant  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of   complainant   in   a    suit   to    adjust   the 
amount  due  on  a  note  and  mortgage  which 
were  alleged  to  be  usurious.     Reversed, 
The  facts  are  stated  in  the  opinion. 


KOTB. — Oonfliot  of  laws  as  to  interest  and  usury. 

I.  General  principles;  intention  of  parties,  33. 
II.  Contractual  interest,  35. 

III.  Interest  as  damages,  37. 

IV.  Usury. 

a.  Effect  of  penal  or  remedial  character 

of  foreign  statute,  42. 

b.  General  principles  governing  oJioice  of 

law;  intention,  44. 
c  Rule  that  law  upholding  the  contract 
icUl  he  applied. 

1.  In  general,  40. 

2.  When   contract   usurious   by   tea 

loci  contractus,  hut  valid  by  lew 

loci  solutionis,  51. 
8.  When   contract  usurious   hy   lea 

loci    solutionis,    hut    valid    hy 

lea   loci   contractus,  55.   . 
4.  When  claim  of  usury  hased'  on 

transaction  with  ,drawer  or  in- 

dorser,  50. 
d  When  usurious  hy  hoth  lea  loci  con- 
tractus and  lew  loot  solutionis,  60. 

e.  Effect  of  mortgage  security,  61. 

f.  Place  where  money  is  to  he  used,  62. 

g.  Lea  loci  considerattonis,  63. 

h.  Contracts  of  foreign  huilding  and  loan 
associations,  64. 

I  Which  contract  to  he  regarded;  con- 
tract of  principal  and  surety,  73. 

J.  Effect  of  restriction  as  to  rate  of  in- 
terest in  charter  of  corporation,  76. 

k.  Appli^rahility  of  lea  foH,  76. 

L  Statute  forbidding  corporation  to 
plead  usury,  70. 

V.  Summary,  70. 


I.  General  principles;  intention  of  parties.  . 

There  is   one   broad,    fundamental    principle 
2  L.  R.  A. 


that  seems  to  pervade  the  cases  (with  the  ex- 
ception of  those  discussed  in  subdivision  IV.  b, 
infra)  dealing  with  the  conflict  of  laws  with  re- 
spect to  interest  and  usury,  and  to  He  at  the 
foundation  of  the  various  rules  that  have  been 
formulated  on  the  subject.  This  principle  is 
to  accept,  as  the  governing  law,  that  law  with 
reference  to  which  the  parties,  acting  in  good 
faith  and  not  for  the  purpose  of  evading  the 
law  of  the  real  situs  of  the  contract.  Intended 
to  contract  In  other  words,  the  question  what 
law  governs  Is,  in  its  last  analysis,  one  as  to 
the  actual  and  bona  fide  intention  of  the  par- 
ties It  will  be  observed  that  the  qualification 
as  to  good  faith  restricts  the  operation  of  the 
general  principle,  and  narrows  the  choice  of 
laws  to  those  prevailing  at  the  places  which  are 
the  situs  of  one  or  more  of  the  important  ele- 
ments or  significant  circumstances  of  the  trans- 
action. In  other  words,  effect  can  be  given  to 
the  intention  of  the  parties  as  to  the  governing 
law  only  so  far  as  that  intention  is  directed  to 
the  law  of  the  place  that  has  a  real  and  vital, 
and  not  merely  fictitious,  connection  with  the 
transaction.  Perhaps  the  general  principle  is 
more  accurately  stated  In  Jackson  v.  American 
Mortg.  Co.  88  Ga.  756,  15  S.  E.  812,  where  the 
court  said  that.  In  determining  what  law  gov- 
erns as  to  usury,  It  is  necessary  to  arrive  at 
the  intention  of  the  parties  as  to  the  real  situs 
of  the  contract,  and  as  to  what  state  they  had 
reference  to  in  fixing  the  rate  of  interest.  In 
the  respect  that  the  question  as  to  the  govern- 
ing law  as  to  interest  and  usury  is  one  as  to 
the  bona  fide  intention  of  the  parties,  it  is  es- 
sentially and  fundamentally  different  from  ques- 
tions as  to  the  governing  law  respecting  the 
formal  requisites  of  the  contract,  the  capacity 
of  parties,  and  the  like;  for  these  matters  are 
governed  by  a  fixed  law  (lea  loci  contractus), 
and  the  intention  of  the  parties  is  entirely  Im-jlp 
material,  and  entirely  Ineffectual  to  change  th^*^^ 
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Messrs.  "White  Ss  Howse,  for  appellant: 

This  contract  is  governed  by  the  laws  of 
^linnesota,  because  it  was  made  in*  that 
state. 

Ensley  Lumber  Co,  v.  Lewis,  121  Ala.  94, 
25  So.  729;  Evans  v.  Kittrell,  33  Ala.  449; 
Ilanrick  v.  Atidretos,  9  Port.  (Ala.)  9; 
Jones  V.  Jones,  18  Ala.  248;  Hunt  v.  Hall, 
37  Ala.  702;  Ouhbedge  v.  Napier,  62  Ala. 
518:  Nickels  v.  People's  Bldg.  Loan  d  8av. 
Asso.  93  Va.  380,  25  8.  E.  8;  McOarry  v. 
N^icklin,  110  Ala.  559,  17  So.  726;  Ames  v. 
Benjamin,  74  Minn.  336,  77  N.  W.  230; 
Story,  Confl.  L.  S§  442,  442a;  Story,  Prom- 
issory Notes,  S  155. 

A  contract  must  be  mutual,  and  no  propo- 
sition or  offer  becomes  a  contract  until  it  is 
accepted  and  approved  by  both  parties,  and 


it  is  made  at  the  time  and  place  where  it  re* 
ceives  the  sanction  of  both  parties. 

MoGarry  v.  Nicklin,  110  Ala.  559,  17  So. 
726;  Hyde  v.  Goodnow,  3  N.  Y.  266;  Bell  v. 
Packard,  69  Me.  105,  31  Am.  Rep.  251;  1 
Dan.  Neg.  Inst.  868;  2  Parsons,  Contr.  3d 
ed.  96  et  seq.;  Smith  v.  Anderson,  70  Vt. 
424,  41  Atl.  441 ;  Tobin  v.  McNab,  53  S.  G. 
73,  30  S.  E.  827. 

A  contract  is  governed,  as  to  its  validity, 
construction,  etc.,  by  the  law  of  the  place 
where,  according  to  the  agreement  of  the 
parties,  it  is  to  be  performed,  which,  in  the 
case  of  a  note,  is  the  place  where  it  is  pay- 
able. 

Pioneer  ftav.  d  Loan  Co.  v.  Nonnemacher, 
127  Ala.  521,  30  So.  87;  Hunt  v.  Hall,  37 
Ala.  702;  Cubbedge  v.  Napier,  62  Ala.  518; 


appllcatory  law.  Professor  Minor,  In  his  work 
on  Conflict  of  liaws,  |  179,  has  made  a  very  able 
argument  deslKned  to  show  that  the  question 
as  to  what  law  governs  In  respect  to  usury  is, 
like  all  other  questions  affecting  the  validity  of 
the  contract,  as  distinguished  from  Its  Interpre- 
tation, to  be  solved  by  ascertaining  the  situs  of 
the  element  of  the  contract  to  which  the  matter 
of  usury  pertains.  He  supplements  this  posi- 
tion by  a  further  argument  designed  to  show 
that  usury  pertains  to  the  consideration,  as  dis- 
tinguished from  the  performance,  of  the  con- 
tract, and,  therefore,  reaches  the  conclusion  that 
the  law  of  the  situs  of  the  consideration  gov- 
erns in  respect  to  usury,  irrespective  of  the  in- 
tention of  the  parties.  He  says.  In  this  connec- 
tion :  "Just  as  the  validity  of  a  note,  made  and 
payable  in  one  state,  given  in  payment  for  li- 
quor sold,  depends,  not  upon  the  lea  celehration- 
is  or  lea  solutionis,  of  the  note,  but  upon  the 
lew  loci  considerationia  (the  law  of  the  situs  of 
the  sale),  so,  in  this  case  [the  case  of  usury]  the 
validity  of  the  note,  or  promise  to  repay  the 
money  borrowed  will  depend,  not  upon  the  lea 
celebrationis  or  lea  solutionis  of  the  note  or 
other  promise,  but  upon  the  lea  loci  considera- 
tionis  (the  law  of  the  situs  of  the  loan)."  The 
analogy,  however,  seems  to  fail  at  a  vital  point 
when  the  contract  aftacked  for  usury  Is  an  or- 
iginal contract.  In  the  case  from  which  the 
analogy  Is  drawn,  the  Invalidity  of  the  original 
contract  or  transaction  (the  sale  of  liquor), 
which  was  the  purported  consideration  for  the 
note,  had  been  Irrevocably  flxed  before  the  note 
was  given,  and  could  not  be  affected  either  by 
the  note  Itself  or  by  what  the  parties  did  in  con- 
nection therewith.  In  that  case,  therefore,  we 
start  with  the  assumption  that  there  was  no 
legal  consideration  •  upon  which  the  note  could 
rest.  The  case  of  a  note  attacked  for  usury,  how- 
ever (assuming  It  to  be  the  original  contract), 
presents  a  different  aspect.  Here  the  character 
of  the  consideration  Is  not  (as  It  was  In  the 
other  case)  predetermined,  but  depends  upon  the 
very  transaction  in  which  the  note  is  given ; 
and  Professor  Minor  himself  admits,  and  cites 
authority  to  show,  that  the  intention  to  exact 
usurious  interest  contrary  to  law  Is  an  essen- 
tial Ingredient  of  usury.  In  the  case  supposed, 
the  intention  of  the  parties  is  to  be  gathered 
from  the  transaction  in  which  the  note  Is  giv- 
en and  If  from  the  note.  In  connection  with  the 
surrounding  circumstances.  It  Is  apparent  that 
the  parties  Intended  In  good  faith  to  contract 
(32  1..  R.  A. 


with  reference  to  the  law  of  some  place  where 
the  rate  reserved  is  legal.  Is  not  an  essential  ele- 
ment of  usury  lacking,  even  if  the  rate  reserved 
be  usurious  according  to  the  law  of  the  place 
where  the  consideration  Is  received  (the  le:o 
loci  oonsiderationia,  as  he  terms  It)  ?  The  anal- 
ogy, however,  seems  to  hold  good  in  case  of  a 
note  made  and  payable  In  one  state,  In  renewal 
of  a  previous  note  made  and  payable  In  another 
state,  and  usurious  by  the  law  of  the  latter 
state.  In  this  case,  just  as  in  the  supposed  case 
of  a  note  given  in  one  state  in  consideration  of 
an  Illegal  sale  of  liquor  In  another,  the  Illegal 
character  of  the  consideration  of  the  new  con- 
tract has  been  predetermined,  and  cannot  be  af- 
fected by  the  new  transaction.  Any  effect  that 
the  Intention  of  the  parties  might  have  had  ex- 
hausted Itself  in  the  original  transaction,  and 
has  been  already  discounted  when  we  start  with 
the  assumption  that  the  original  contract  was 
usurious.  In  such  a  case  it  seems  difficult  to 
avoid  the  conclusion  that  the  new  note  mast 
share  the  fate  of  the  original  contract;  and,  to 
this  extent.  It  may  be  that  the  decisions  support 
the  proposition  t^at  the  law  of  the  situs  of  the 
consideration  governs,  Irrespective  of  the  Inten- 
tion of  the  parties  at  the  time  of,  and  as  evi- 
denced by,  the  new  transaction.  Beyond  this, 
the  cases  lend  but  very  little  support  to  Pro- 
fessor Minor's  view.  With  the  exception  of  two  or 
three  of  the  cases,  the  most  that  can  be 
said  of  those  he  cites  in  support  of  bis 
position  is  that  they  reach  the  same  re- 
sult as  If  they  had  adopted  his  view,  but, 
as  he  admits,  they  generally'  put  the  de- 
cision on  other  grounds.  But,  whether  his 
view  Is  sound  upon  principle,  or  not,  the  great 
majority  of  the  cases,  as  already  stated,  make 
the  Intention  of  the  parties,  acting  In  good 
faith,  the  criterion  by  which  to  ascertain  the 
governing  law. 

If  this  Is  the  true  criterion.  It  follows  that, 
when  the  parties  have,  by  the  express  terms  of 
the  contract  designated  the  governing  law,  the 
only  question  for  the  court  is,  whether  they 
acted  in  good  faith,  or  in  bad  faith  and  for  the 
purpose  of  evading  the  law  of  the  place  to 
which  their  contract  was  really  referable.  This 
question  may  involve  a  consideration  of  the  na- 
ture of  the  contract  and  of  the  situs  of  Its  vari- 
ous elements,  since  It  Is  apparent  that  It  may 
be  materially  affected  by  the  fact  whether  any, 
or  certain,  elements  of  the  contract  have  their 
situs  at  the  place  whose  law  Is  so  designated. 
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124  Ala.  663,  26  So.  627 ;  Story,  Confl.  L.  5th 
ed.  280,  291;  Hanrick  v.  Andreica,  9  Port, 
(Ala.)  10;  Hitchcock  v.  United  States 
Bank,  7  Ala.  433;  American  Freehold  Land 
Morfff,  Co,  V.  Sewell,  92  Ala.  171,  13  L.  R. 
A.  209,  9  So.  143. 

When  the  parties  to  a  contract  reside  in 
different  states,  they  may  lawfully  cont;*act 
that  it  shall  be  governed  by  the  laws  of 
cither.  They  may  certainly  agree  that  it 
may  be  governed  by  the  laws  of  the  state 
where  it  is  to  be  performed. 

Hayes  v.  Southern  Home  Bldg.  d  L.  Aaao. 
124  Ala.  663,  26  So.  627 ;  Pioneer  Sav.  d  h. 
Co,  V.  yonncmacher,  127  Ala.  521,  30  So. 
87;  Story,  Confl.  L.  §§  280,  305;  American 


Freehold  Land  Mortg,  Co,  v.  Sewell,  92  Ala. 
171,  13  L.  K.  A.  299,  9  So.  143. 

Making  the  contract  payable  in  St.  Paul, 
where  the  office  and  residence  of  the  appel- 
lant were  located,  does  not  show  that  the 
contract  was  made  in  evasion  of  the  laws  of 
Alabama. 

Pioneer  Sav.  d  Loan  Co,  v.  Nonnemacher, 
127  Ala.  521,  30  So.  79;  Hayes  v.  Southern 
Home  Bldg.  d  L.  Asso.  124  Ala.  663,  26  So. 
527;  Southern  Bldg.  d  L.  Asso,  v.  Anniston 
Loan  d  T,  Co.  101  Ala.  682,  29  L.  R.  A.  120, 
16  So.  123;  Cwin  v.  National  Bldg.  d  L, 
Asso,  121  Ala.  572,  25  So.  843;  Sheldon  v. 
Birmingham  Bldg,  d  L.  Asso,  121  Ala.  279, 
25  So.  820. 

Mr.  Samuel  Will  Jolui  for  respondent. 


For  example.  If  a  borrower  residing  in  one  slate 
and  a  lender  In  another  enter  into  a  contract  in 
ttae  latter  state,  making  it  payable  In  the  former, 
and  fix  a  rate  of  interest  greater  than  that  al- 
lowed by  the  law  of  either,  but  expressly  stipu- 
late that  the  contract  shall  be  governed  by  the 
law  of  a  third  state  where  such  rate  is  legal,  it 
l8  obvious,  in  the  absence  of  additional  circum- 
stances showing  that  some  of  the  elements  of 
the  contract  have  their  situs  in  that  state,  that 
the  parties  are  acting  In  bad  faith,  and  for  the 
purpose  of  evading  the  usury  laws  of  one  of  the 
other  states.  Assuming,  however,  that  the  ex- 
press stipulation  as  to  the  governing  law  is 
made  In  good  faith,  it  is,  in  this  view,  conclu- 
sive, and  there  Is  no  necessity  of  resorting  to  the 
▼arious  principles  and  rules  that  have  been 
formulated  in  cases  In  which  there  was  no  such 
express  stipulation.  Indeed,  the  true  function 
and  purpose  of  these  principles  and  rules  are  to 
supply  the  omission  of  such  a  stipulation ;  in 
other  words,  they  serve  as  guides  to  ascertain 
the  unexpressed  bona  fide  intention  of  the  par- 
ties. Each  rule  rests  upon  an  inference  or  pre- 
sumption as  to  the  intention  of  the  parties, 
drawn  from  one  or  more  of  the  terms  of  the 
contract  or  the  circumstances  attending  the 
transaction.  It  is  obvious,  therefore,  that  it  is 
not  a  hard  and  fast  rule  (like  the  rule  that  the 
leg  rel  sitw  determines  the  sufficiency  of  the  ac- 
knowledgment of  a  deed  of  real  property,  for 
Instance),  but  yields  to  additional  circum- 
stances indicating  an  intention  contrary  to  the 
Inferred  or  presumed  intention  upon  which  it 
rests.  For  example,  the  weight  of  authority 
has  established  the  general  rule  that,  when  the 
rate  of  interest  is  not  specified,  the  law  of  the 
place  where  the  contract  is  payable,  rather  than 
that  of  the  place  where  it  was  made,  governs, 
if  the  two  confiict,  upon  the  ground  that  the 
parties  will  be  presumed  to  have  contracted 
with  reference  to  the  law  of  the  place  where  the 
contract  is  payable,  rather  than  that  where  it 
was  made  {infra,  II.)  ;  but  it  is  equally  well  es* 
tablished  (infra,  IV.  c,  3)  that,  when  the  rate 
Is  stipulated,  and  exceeds  that  allowed  by  the  law 
of  the  place  of  payment,  but  not  that  allowed  by 
the  law  of  the  place  where  the  contract  was 
made,  the  latter  will  govern,  upon  the  ground 
that  the  parties  will  be  presumed  to  have  in- 
tended to  contract  with  reference  to  a  law  that 
will  uphold,  rather  than  one  that  will  invalidate, 
the  contract.  (This  rule  is,  of  course,  subject 
to  the  same  qualification  as  to  good  faith  that 
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applies  when  the  governing  law  is  expressly 
designated  by  the  contract)  The  additional 
circumstance  of  a  stipulation  for  a  rate  of 
interest  lawful  by  the  les  lad  oontracius,  but 
unlawful  by  the  lem  loci  solutionis,  overcomes 
the  presumption  on  which  the  first  rule  rests, 
namely,  that  the  parties  Intended  to  contract 
with  reference  to  the  lea  loci  solutionis,  and 
supplies  a  new  presumption  which  becomes  the 
basis  of  a  new  rule.  The  additional  circum- 
stance here  referred  to  has  been  of  such  fre- 
quent occurrence  that  it  has  become  the  basis 
of  a  well-formulated  rule ;  but  there  are  other 
circumstances, — 0.  g.,  the  residence  of  the  par- 
ties, the  place  where  the  money  was  received, 
the  location  of  real  property  by  which  the  loan 
is  secured,  the  place  where  the  money  was  used, 
and  the  like, — that  may,  when  grouped  in  cer- 
tain combinations,  be  sufficient  to  overcome  the 
presumption  on  which  the  first  rule  rests,  or, 
indeed,  that  upon  which  the  second  rule  rests. 
It  may  be  that  a  particular  combination  of  cir- 
cumstances is  of  such  infrequent  occurrence  that 
it  has  never  become  the  basis  of  a  distinct  for- 
mulated rule,  and  yet  may  be  sufficient  to  over- 
come the  presumption  upon  which  a  formulated 
rule  rests,  and  therefore  sufficient  to  displace 
that  rule.  It  follows,  therefore,  that  any  prin- 
ciple or  rule  that  has  been  formulated  upon  the 
subject  must  be  narrowly  confined  to  the  pre- 
cise set  of  circumstances  upon  which  it  rests, 
and  before  it  is  applied  the  case  must  be  closely 
examined  to  ascertain  whether  there  is  any  fact 
or  circumstance  (whether  the  basis  of  another 
distinctly  formulated  rule  or  not)  that  over- 
comes the  presumption  of  Intention  on  which  the 
rule  rests,  either  by  showing  that  the  parties 
had  in  mind  some  other  law  with  reference  to 
which  they  intended  to  contract,  or  that  they 
acted  in  bad  faith  and  for  the  purpose  of  evad- 
ing the  law  of  the  place  which  was  the  real  situs 
of  the  contract. 

II.  Contractual  interest. 

Whether  a  contract  for  the  payment  of  money, 
which  stipulates  for  Interest,  but  does  not  speci- 
fy the  rate  or  designate  the  place  of  payment,  be 
treated  as  payable  generally,  or  at  the  place 
where  it  was  made,  in  either  case  there  is  or- 
dinarily no  basis  for  a  presumption  that  the  par- 
ties Intended  to  be  governed  by  any  other  law 
than  that  of  the  place  where  the  contract  was 
made ;  and,  therefore,  that  law  governs  as^<J^ 
the  rate.     Butters  v.  Olds,  11  Iowa,  1 ;  Ilollejpr. 
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Tyson,  J.,  delivered  the  opinion  of  the 
court: 

The  issue  presented  by  the  pleadings  in 
this  caufle  is  whether  the  note  and  mortgage 
cxecuteci  by  complainant  to  the  respondent 
is  an  Alabama  or  a  Minnesota  contract.  It 
is  not  contended  in  argument  by  complain- 
ant that  the  mortgage  is  usurious  if  it  is  a 
Minnesota  contract;  nor  is  it  insisted  by  re- 
spondent that  it  is  not  usurious  if  it  is  an 
Alabama  contract. 

It  is  undoubtedly  the  law,  as  said  in  Pio- 
neer Sav.  d  Loan  Co.  v.  Nonnemacher,  127 
Ala.  646,  30  So.  87,  "that  where  a  contract 
is  made  in  one  state,  to  be  performed  in  an- 
other state,  the  parties  may  contract  for  the 
payment  of  the  highest  rate  of  interest  al- 
lowed   by   either   state,   without    offending 


against  the  usury  laws  of  the  other ;  the  ex- 
ception to  the  rule  being  that  this  may  not  be 
done  as  a  subterfuge  and  device,  and  where 
the  purpose  and  intention  of  the  parties  are 
simply  to  evade  the  usury  laws."  Or,  to 
state  the  proposition  in  the  form  in  which  it 
i.H  stated  in  Hayes  v.  Southern  Home  Bldg. 
d  L.  Asso.  124  Ala.  669,  26  So.  530:  "Un- 
der established  rules,  a  note  or  bond  made 
payable  at  a  particular  place,  or  which  is 
expressly  made  with  reference  to  the  laws  of 
a  particular  state,  is  governed,  in  respect  to 
its  obligation  as  to  interest,  by  the  law  of 
the  place  so  stipulated  as  the  place  of  per- 
formance. ...  An  exception  to  these 
rules  is  where  such  stipulations  are  found 
to  be  a  mere  device  to  evade  the  usury  laws, 
in  which   case  they  will  be   held  void   as 


Holley,  LitL  Sel.  Cas.  607,  12  Am.  Dec.  342; 
Hawley  v.  SIoo,  12  La.  Ann.  816 ;  Hopplns  v. 
Miller,  17  N.  J.  L.  186;  Lewis  v.  Ingersoll,  1 
Keyes,  347 ;  Arrlngton  v.  Gee,  27  N.  C.  (6  Ired. 
L.)  594;  Kavanaugh  v.  Day,  10  R.  I.  393,  14 
Am.  Rep.  691.  See  also  Yarick  v.  Crane,  4  N. 
J.  Bq.  128,  infra,  IV. 

The  correctness  of  this  principle  Is  so  obvious 
that  the  courts  have  not  often  announced  It  in 
express  terms.  Indeed,  there  Is  no  choice  of 
laws  presented  except  the  lea  loci  contractu* 
and  the  lea  fori;  and  It  Is,  of  course,  clear  that 
the  lew  fori  does  not  govern,  though  it  may 
have  heen  applied  in  some  cases  because  the  lem 
looi  contractus  was  not  proved.  But  it  was 
held  in  Quince  v.  Callender,  1  Desauss.  Bq.  160, 
that  South  Carolina  Interest  Is  allowable  upon 
a  contracL  which,  though  made  In  North  Caro- 
lina, has  reference  to  lands  in  South  Carolina. 

When,  however,  a  contract  for  the  payment 
of  money,  which  stipulates  for  interest,  but  does 
not  specify  the  rote,  is  made  (i.  e.,  delivered  so 
as  to  become  binding)  in  one  state  or  country, 
and  is  payable  In  another,  the  law  of  the  place 
of  payment  generally  determines  the  rate  of 
interest.  Scudder  v.  Union  Nat.  Bank,  91  IT.  S. 
406,  23  L.  ed.  245  (obiter)  ;  Pitch  v.  Remer.  1 
Blss.  337,  Fed.  Cas.  No.  4,836;  Hunt  v.  Hall, 
37  Ala.  702 ;  New  Bngland  Mortg.  Secur.  Co.  v. 
McLaughlin,  87  Ga.  1,  13  S.  B.  81  (obiter)  ; 
Butler  V.  Myer,  17  Ind.  77  (obiter)  ;  Swett  v. 
Dodge,  4  Smedes  &  M.  667  (the  court  actually 
applied  the  l€»  fori  because  the  lem  looi  con- 
tractus was  not  known)  ;  Howard  v.  Branner, 
23  La.  Ann.  369 ;  Scofleld  v.  Day,  20  Johns.  102  ; 
Bowen  v.  Bradley,  9  Abb.  Pr.  N.  S.  395 ;  Ir- 
vine V.  Barrett,  2  Grant  Cas.  73;  Archer  v. 
Dunn,  2  Watts  &  S.  827 ;  Kavanaugh  v.  Day,  10 
R.  I.  393,  14  Am.  Rep.  691 ;  Bolton  v.  Street, 
8  Coldw.  31  (obiter)  ;  Peck  v.  Mayo,  14  VL  36. 
39  Am.  Dec.  205  (unless  it  appears  that  the  par- 
ties intended  to  contract  with  reference  to  the 
law  of  some  other  place). 

Butters  v.  Olds,  11  Iowa,  1,  states  the  rule  as 
follows  :  "Interest,  whether  due  by  express  con- 
tract or  given  as  damages  by  the  law,  is  due  ac- 
cording to  the  rate  allowed  by  the  law  of  the 
place  where  the  contract  is  made ;  and  this  for 
the  reason  that.  If  not  otherwise  indicated,  it 
will  be  presumed  that  the  contract  was  to  be 
performed  there.  But,  if  the  contract  is  made 
with  reference  to  the  laws  of  another  country, 
and  to  be  performed  there,  interest  is  to  be  cal- 
culated according  to  the  law  of  the  place  of  per- 
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formance,  unless  it  is  otherwise  stipulated  in 
the  contract" 

In  Curtis  V.  Leavltt,  16  N.  Y.  9,  the  court 
said  that  the  single  circumstance  that  the  in- 
terest on  bonds  is  payable  in  London  would 
have  made  the  rate  of  interest  in  Bngland  pre- 
vail if  the  rate  had  not  been  specified. 

So,  the  proposition  of  a  seller  that  notes  for 
the  purchase  money  shall  be  payable  at  a  par- 
ticular place  with  interest  must  be  taken  to 
mean  interest  at  the  rate  allowed  by  the  law  of 
that  place,  if  dilferent  from  the  rate  allowed 
by  the  law  of  the  place  where  the  proposition  is 
made.     Summers  v.  Mills,  21  Tex.  77. 

In  French  v.  French,  126  Mass.  360,  it  was 
held  that  the  interest  contemplated  by  a  con- 
tract entered  into  in  Massachusetts,  whereby 
one  party  was  to  convey  to  the  other  certain 
mining  property  in  Colorado  whenever  $2,900 
and  interest  from  the  sales  of  ore  or  other  ma- 
terials had  been  realized,  was  to  be  computed 
according  to  the  Massachusetts  rate.  The  court 
said  that  the  rule  of  law  was  that  interest  was 
to  be  paid  on  contracts  according  to  the  law 
of  the  place  where  they  were  to  be  performed  in 
all  cases  where  interest  was  expressly  or  im- 
pliedly to  be  paid ;  that  while,  in  the  case  at 
bar,  a  part  of  the  contract  was  to  be  executed 
by  the  defendant  in  Colorado  in  managing  the 
property  in  his  hands,  yet  the  implied  promise 
of  the  plaintiff  to  pay  was  made,  and  was  to 
be  performed,  in  Massachusetta  It  is  not  stated 
in  this  case  where  the  parties  resided,  but  ap- 
parently the  defendant,  who  was  to  make  the 
conveyance  in  the  event  contemplated,  was  a 
resident  of  Massachusetts. 

So,  the  manner  of  computing  interest  upon  a 
note  specifying  a  rate  of  interest  lawful  both  by 
the  law  of  Massachusetts,  where  it  was  made, 
and  the  law  of  New  Hampshire,  where  it  was 
payable.  Is  to  be  determined  by  the  )aw  of  New 
Hampshire.  Little  v.  Riley,  43  N.  H.  109.  The 
court  applied  the  rule  of  New  Hampshire, 
whereby,  for  the  detention  of  annual  Interest, 
simple  Interest  only  is  to  be  computed  from  the 
time  such  annual  interest  accrues,  and  all  pay- 
ments made  are  to  be  first  applied  to  extinguish 
the  interest  due. 

In  Anonymous,  8  N.  C.  (2  Hayw.)  5,  how- 
ever, which  was  an  action  of  debt  upon  a  bond 
executed  in  North  Carolina  and  payable  to  a  per- 
son of  South  Carolina,  the  court  said  the  bond 
was  not  payable  in  South  Carolina,  but,  if  it 
were,  as  it  was  executed  in  North  Carolina,  It 
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against  pnblio  policy."  Confessedly,  these 
principles  are  only  applicable  to  contracts 
made  in  one  state,  and  to  be  performed  in 
another,  or  where  made  in  one  state,  and 
contain  a  stipulation  that  they  shall  be  gov- 
erned by  the  laws  of  another,  where  payable, 
and  have  no  application  when  the  contract  is 
made  and  to  be  performed  in  the  same  state. 
In  the  latter  ease,  the  locus  contractus  and 
the  locus  solutionis  being  the  same,  if  the 
contract  is  not  usurious  where  made  and  to 
be  performed,  it  "will  be  enforced  by  the 
courts  of  this  state,  notwithstanding  it 
would  have  offended  the  laws  of  this  state 
against  usury,  had  it  been  made  here. 
Story,  Confl.  L.  8th  ed.  p.  397. 

A  careful  examination  of  the  evidence,  we 
think,   sustains   the  contention  of  the  re- 


spondent that  the  note  and  mortgage  are 
Minnesota  contracts.  In  addition  to  the 
note  being  made  payable  at  the  office  of  re- 
spondent's treasurer,  in  St.  Paul,  or  to  its  . 
trustee,  in  Minneapolis,  Minnesota,  there  is 
a  stipulation  in  both  the  note  and  mortgage 
that  they  are  ''understood  to  be  made  with 
reference  to,  and  under  the  laws  of,  the  state 
of  Minnesota."  Furthermore,  the  evidence 
shows  that  the  respondent  is  a  corporation 
organized  under  the  laws  of  Minnesota,  with 
a  place  of  business  in  that  state;  that  the 
written  applications  for  the  loan  and  to  be- 
come a  stockholder  were  each  addressed  to 
the  company  at  St.  Paul.  Although  signed 
in  Birmingham,  and  delivered  to  one  of  re- 
spondent's agents  for  the  purpose  of  trans- 
mitting them  to  the  company,  they  had  to 


would  only  carry  North  Carolina  interest,  be- 
cause a  contract  la  to  be  interpreted  according 
to  tbe  law  of  the  country  where  made,  and 
draws  to  It  such  legal  consequences  as  the  law 
of  that  country  attaches  to  it  The  court  said 
that  if  the  bond  had  been  executed  in  South 
Carolina,  and  there  payable,  it  would  undergo 
a  different  consideration.  This  decision  is 
against  the  clear  weight  of  authority. 

The  rule  above  stated,  to  the  effect  that  the 
law  of  the  place  of  payment  determines  the  rate 
of  interest  when  not  stipulated  in  the  contract, 
is  merely  a  prima  facie  rule ;  that  is.  It  applies 
when  it  merely  appears  that  the  contract  was 
made  in  one  state  and  is  payable  in  another, 
and  there  are  no  other  circumstances  rebutting 
the  presumption  that  the  parties  intended  to 
contract  with  reference  to  the  lew  loci  Bolutionis, 
rather  than  the  lem  loci  contractus.  Judge  Red- 
field,  in  Peck  v.  Mayo,  14  Vt.  86,  89  Am.  Dec. 
205,  supra,  states  the  principle  as  follows :  If 
a  contract  entered  into  in  one  place,  to  be  per- 
formed in  another^  stipulate  for  interest  gen- 
erally, it  shall  be  the  rate  of  interest  of  the 
place  of  payment,  unless  it  appear  that  the  par- 
ties intended  to  contract  with  reference  to  the 
law  of  the  other  place. 

III.  Interest  as  damages. 
See  also  Butters  v.  Olds,  11  Iowa,  1,  supra,  II. 

It  has  been  shown,  in  a  previous  note  (Gray 
V.  Western  U.  Teleg.  Co.  [Tenn.]  56  L.  R.  A. 
301),  thai,  according  to  the  great  weight  of  au- 
thority, though  there  is  some  conflict,  the  ques- 
tion as  to  the  right  to,  and  the  rate  of,  interest 
as  damages  for  delay  in  payment  of  money  due 
upon  contract  pertains  to  the  substantive  con- 
tract, rather  than  to  the  remedy,  and  is,  there- 
fore, governed  by  the  law  that  governs  the  sub- 
stantive contract,  and  not  by  the  lea  fori.  The 
lex  fori  having  thus  been  eliminated,  it  remains 
to  be  seen  what  law  does  govern.  It  would 
seem  that  it  might  be  plausibly  urged  that  this 
question  is  an  exception  to  the  general  principle 
stated  in  division  I.,  that  the  governing  law  de- 
pends upon  the  bona  fide  Intention  of  the  par- 
ties, since  the  nonpayment  at  maturity  which 
creates  the  right  to  the  interest  was  contrary  to 
the  intention  of  the  parties  as  evidenced  by  the 
contract;  and  that,  the  interest  being  allowed 
by  way  of  compensation  for  nonpayment,  in  ac- 
cordance with  the  terms  of  the  contract,  the 
law  of  the  place  of  payment  named  in  the  con- 
tract Should  govern,  because  that  Is  where  the 
obligee  was  entitled  to  receive  his  money. 
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In  Coghlan  v.  South  Carolina  R.  Co.  142  U. 
S.  101,  36  U  ed.  961,  12  Sup.  Ct  Rep.  150,  how- 
ever, the  court,  discussing  the  question  whether 
the  law  of  the  place  where  a  contract  was  made 
or  was  payable  governed  in  respect  to  the  inter- 
est allowable  after  maturity,  said  that  all  the 
terms  of  the  contract  must  be  examined  in  con- 
nection with  the  attendant  circumstances  to  as- 
certain what  law  was  in  view  of  the  parties 
when  the  contract  was  executed;  citing  the 
statement  of  Chief  Justice  Marshall  in  Wayman 
V.  Southard,  10  Wheat.  1,  6  L.  ed.  253,  that  *'in 
every  forum  a  contract  is  governed  by  the  law 
with  a  view  to  which  it  was  made.'* 

Whatever  the  basis  of  the  rule,  with  the  ex- 
ception of  a  few  cases  which,  as  pointed  out  in 
the  note  to  Gray  v.  Western  U.  Teleg.  Co. 
(Tenn.)  56  L.  R.  A.  801,  apply  the  lew  fori,  the 
cases  are  practically  agreed  that  the  law  of  the 
place  where  the  contract  was  made  governs  un- 
less the  contract  is  performable  elsewhere,  in 
which  case  the  law  of  the  place  of  performance, 
which  Is  ordinarily  the  place  of  payment,  gov- 
erns. The  only  practical  difference  it  makes 
whether  the  rule  Is  based  upon  the  presumed  In- 
tention of  the  parties  or  upon  the  ground  that 
the  law  of  the  place  where  the  breach  occurred 
necessarily  governs  is  that  In  the  first  case  the 
rule  would  be  prima  facie  merely,  and  liable  to 
be  defeated  by  other  circumstances;  while  in 
the  second  case  it  would  be  an  absolute  rule. 

Where  parties  enter  into  a  contract  without 
any  stipulation  for  interest,  but  upon  which,  in 
default  of  prompt  payment,  interest  accrues,  its 
rate  must  be  admeasured  by  the  scale  prescribed 
by  the  laws  of  the  country  where  the  contract 
was  made,  unless  the  parties  contracted  with 
reference  to  another  Jurisdiction, — in  which 
case  the  law  of  the  place  of  payment  will  ascer- 
tain the  quantum  of  interest.  Hanrlck  v.  An- 
drews, 0  Port.   (Ala.)  9. 

The  place  of  payment  controls  the  rate  of  In- 
terest when  it  Is  not  specified  in  the  contracL 
Clarke  v.  Taylor,  69  Ark.  612,  65  S.  W.  110. 

Interest  from  the  maturity  of  a  policy  of  life 
insurance,  payable  in  Alabama,  should  be  caU 
culated  at  the  rate  prevailing  in  Alabama, 
though  the  action  Is  brought  in  Mississippi. 
Grangers'  L.  Ins.  Co.  v.  Brown,  57  Miss.  308, 
34  Am.  Rep.  446. 

In  an  action  to  recover  for  services  performed 
in  Montana  under  a  contract  made  in  Michigan 
which  does  not  fix  the  rate  of  interest,  if  the 
payment  for  services  is  refused  after  demand. 
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he  examined  and  passed  upon  by  the  officers 
of  the  respondent  at  its  place  of  business. 
After  receiving  their  applications,  the  note 
.  and  mortgage,  certificate  of  stock,  and  its 
assignment  were  prepared  in  St.  Paul  by  re- 
spondent's attorney,  and  forwarded  to  its  at- 
torneys in  Birmingham  to  have  properly 
signed,  recorded,  etc.,  but  without  authority 
to  finally  accept  the  note  and  mortgage  and 
certificate  of  stock  for  the  company.  Their 
acceptance  foi*  the  security  for  the  loan  was 
to  be  determined  upon  after  a  further  exami- 
nation of  the  abstract  of  title  and  other  pa- 
pers by  the  attorney  of  the  company  in  St. 
Paul.  In  other  wcnrds,  the  evidence  shows 
that  there  was  no  delivery  of  the  note  and 
mortgage  in  Alabama,  but  that  they  were  in 
fact   delivered  in  the  state  of  Minnesota. 


Indeed,  the  draft  drawn  by  the  respondent 
on  its  depository  for  the  amount  of  the  loan, 
while  sent  to  a  bank  in  Birmingham,  to  be 
handed  the  complainant,  was  not  to  be  paid 
until  the  papers,  after  examination  by  re- 
spondent's attorney  in  St.  Paul,  were  ap- 
proved. This  method  of  payment  was  in  ac- 
cordance with  the  agreement  made  between 
the  parties,  as  shown  by  the  applications  for 
the  loan. 

It  is  an  elementary  principle  that  a  con- 
tract must  be  mutual,  and  no  proposition  or 
offer  becomes  a  contract  until  it  is  accepted 
and  approved  by  both  parties.  It  is  also  the 
law  that  ''where  a  contract  is  delivered  or 
first  becomes  a  binding  obligati<m  upon  the 
parties  is  deemed  the  place  of  contract,  for 
the  purpose  of  distinguishing  what  law  gov- 


the  rate  of  interest  Is  that  prescribed  by  the  law 
of  Montana.  Isaacs  v.  McAndrew,  1  Mont. 
437. 

Where  interest  is  glyen  as  damages  for 
breach  of  a  contract,  the  rate  of  Interest  allowed 
by  the  laws  of  the  state  where  the  contract  is 
to  be  performed  should  govern.  Sutro  Tunnel 
Co.  V.  Segregated  Belcher  Min.  Co.  16  Nev.  121, 
7  Fac.  271.  This  was  an  action  In  Nevada  for 
breach  of  a  contract  made  In  California  for  the 
performance  of  certain  work  in  Nevada.  It 
was  held  that  the  rate  in  Nevada  prevailed,  not 
because  it  was  the  lew  fori,  but  because  it  was 
the  law  of  the  place  of  performance  of  the  con- 
tract. 

On  general  principles,  in  the  absence  of  any 
agreement  on  the  subject,  money  is  payable 
where  the  creditor  resides,  and  interest  is  to 
be  computed  at  the  rate  allowed  by  the  law  of 
the  country  where  the  contract  was  made  or  is 
to  be  performed.  Stewart  v.  Bllice,  2  Paige, 
004. 

Where  a  contract  for  the  payment  of  money 
is  made  in  one  place,  and  payment  provided 
for  in  another,  and  no  interest  is  expressed  in 
the  contract,  the  interest  is  to  be  governed  by 
the  law  of  the  place  where  it  is  payable.  Pom- 
eroy  v.  Alnsworth,  22  Barb.  118. 

If  a  contract  be  made  In  one  place  for  money 
payable  at  a  place  on  a  day  certain,  and  no 
interest  be  stipulated,  and  payment  be  delayed, 
interest  by  way  of  damages  shall  be  allowed  ac- 
cording to  the  law  of  the  place  of  payment. 
Bolton  v.  Street,  3  Coldw.  31. 

If  the  contract  be  entered  into  at  one  place 
for  money  pa>ab]e  at  another  on  a  day  certain, 
and  no  interest  be  stipulated,  and  payment  be 
delayed,  interest,  by  way  of  damages,  shall  be 
allowed  according  to  the  law  of  the  place  of 
payment,  where  the  money  may  be  supposed  to 
have  been  required  by  the  creditor  for  use,  and 
where  he  might  be  supposed  to  have  borrowed 
money  to  supply  the  deficiency  thus  occurring, 
and  to  have  paid  the  rate  of  interest  in  that 
country.  Peck  v.  Mayo,  14  Vt  30,  89  Am. 
Dec.  205. 

But  whether  Interest  can  be  recovered,  and 
to  what  extent,  upon  a  contract  made  in  one 
state  to  be  executed  In  another,  depends,  in  the 
absence  of  express  stipulation,  upon  the  law  of 
the  place  where  the  contract  is  to  be  executed, 
and  not  upon  the  custom  of  the  merchants  of 
that  place.  Cooper  v.  Sanford,  4  Yerg.  452,  20 
Am.  Dec.  289.  In  this  case  bills  were  drawn 
02  L,  R.  A. 


in  Tennessee  upon  a  firm  In  Louisiana,  and  ac- 
cepted and  paid  by  the  latter  for  the  accom- 
modation of  the  drawer.  The  action  was  by  the 
acceptors  against  the  drawer  for  money  paid  to 
the  latter' s  use.  It  was  held  that  the  accept- 
ors were  entitled  to  5  per  cent  interest  by  way 
of  damages  allowed  by  the  law  of  Louisiana, 
but  were  not  entitled  to  an  additional  rate 
which  was  allowed  in  such  cases  by  the  custom 
of  business  in  New  Orleans,  where  the  bill  was 
payable. 

Bond9. 

The  principle  above  stated,  that,  in  case  of  a 
conflict  between  the  law  of  the  place  where  the 
contract  was  made  and  that  of  the  place  where 
it  is  payable,  the  latter  governs  in  respect  of 
the  right  to,  and  the  rate  of,  interest  ex  mora, 
has  been  applied  (though  with  an  exception 
pointed  out  below)  to  bonds  and  coupons.  Thus  : 

Where  the  principal  and  interest  of  railroad 
bonds  issued  by  an  Ohio  corporation  are  pay- 
able in  New  York,  in  the  absence  of  provision 
otherwise,  they  are  governed  by  the  statutes 
of  that  state  relating  to  interest,  and,  under 
such  statutes,  interest  is  not  recoverable  upon 
coupons  which  remain  in  the  hands  of  holders 
of  the  bonds  from  which  they  have  not  been  de- 
tached. Columbus,  S.  &  H.  R.  Co.'s  Appeal, 
48  C.  a  A.  275,  109  Fed.  177. 

So,  bonds  of  a  railroad  company  In  South  Car- 
olina, which  purport  to  have  been  issued  in  that 
state,  but  are  redeemable,  and  are  to  be  whol- 
ly performed  In  England,  bear  interest  after 
maturity  according  to  the  law  of  England. 
Coghlan  v.  South  Carolina  R.  Co.  142  U.  S.  101, 
35  L.  ed.  951,  12  Sup.  Ct.  Rep.  150.  The  court 
seems  to  regard  the  intention  of  the  parties  as 
the  criterion,  and  the  implication  is  that  the 
circumstances  In  a  particular  case  might  over- 
come the  presumption  or  inference  that  the 
parties  intended  to  be  governed  by  the  law  of 
the  place  of  payment.  In  this  case  the  bonds 
were  not  only  redeemable  in  England,  but  they 
were  payable  in  pounds  sterling  and  at  the 
rate  of  5  per  cent  per  annum,  and  these  facts 
were  also  relied  upon  as  supporting  the  infer- 
ence that. the  parties  intended  to  be  governed 
by  the  law  of  England.  In  this  case  it  was 
claimed  that  the  bonds  should  bear  Interest  at  7 
per  cent,  the  rate  in  South  Carolina,  after  ma- 
turity ;  but  it  was  held  that  the  law  of  England 
governed. 

Coupons  cut  from  bonds  bear  interest  after 
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tfiis."  3  Am.  ft  Eng.  £ne.  Law»  p.  547; 
McGarry  ▼.  ^icfclm,  110  Ala.  659,  17  So. 
726.  Under  the  evidence,  we  are  constrained 
to  hold  that  the  note  and  mortgage  were  ex- 
ecuted in  Minnesota,  and  therefore  a  Min- 
nesota contract.  McGarry  v.  "Nioklin,  110 
Ala.  559,  17  So.  726,  and  cases  cited  there- 
in; Farmers*  8av.  d  Bldg.  d  L.  Asso.  v. 
Kent,  131  Ala.  246,  30  So.  874;  United 
States  8av.  d  Loan  Co.  v.  Miller  (Tenn. 
Ch.  App.)  47  S.  W.  17. 

It  was  entirely  lawful  for  the  complainant 
to  borrow  money  in  the  state  of  Minnesota, 
and  lawful  for  the  respondent  to  loan  him 
the  money  there,  and  to  secure  its  repayment 
by  accepting  from  him  a  mortgage  on  lands 
in  Alabama.  And  the  taking  of  the  mort- 
gage will  not  change  the  rule  in  respect  to 


the  laws  of  the  place  which  are  to  govern 
the  transaction  as  to  usury.  "The  legal  ful- 
filment of  a  contract  of  loan  on  the  part  of 
the  borrower  is  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of 
securing  what  he  has  contracted  for,  which, 
in  the  eye  of  the  law,  is  to  pay  where  he 
borrows,  unless  another  place  of  payment  be 
expressly  designated  by  the  contract."  De 
Wolf  V.  Johnson,  10  Wheat.  368,  6  L.  ed. 
343;  Tyler,  Usury,  pp.  88,  89;  1  Jones, 
Mortg.  15  th  ed.  §§  657  et  seq.  Besides,  the 
fonn  of  the  contract  adopted  by  the  respond- 
ent in  making  and  securing  the  loan  was  the 
usual  and  customary  one  employed  by  it  in 
doing  the  same  business  in  twenty- four 
states,  and  is  substantially  the  same  form 
employed  by  it  since  its  organization.     Ben- 


maturity  at  the  rate  prevailing  at  the  place 
wliere  thej  are  payable,  rather  than  that  where 
they  were  made.  Pana  v.  Bowler,  107  U.  S. 
529.  27  L.  ed.  424,  2  Sup.  Ct  Rep.  704. 

Interest  from  maturity  upon  coupons  pay- 
able In  New  York  may  be  allowed  from  their 
maturity  until  the  date  of  the  entry  of  Judg- 
ment, at  the  rate  established  by  the  law  of 
New  York.  Hughes  County  v.  Livingston,  43 
C.  C.  A.  541,  104  Fed.  306,  322. 

A  bond  given  in  Massachusetts  for  a  debt 
due  In  England  to  a  third  party  draws  New 
England  interest  Jones  v.  Belcher,  Quincy 
<Ma88.)  9. 

Interest  payable  upon  bonds  as  damages  for 
nonpayment  at  maturity  is  to  be  paid  accord- 
ing to  the  law  of  the  place  where  the  bonds 
are  payable,  although  secured  by  a  mortgage 
upon  real  property  in  another  place.  Kava- 
naugh  V.  Day,  10  R.  I.  393,  14  Am.  Rep.  691. 
The  bonds  in  this  case  were  executed  in  New 
York  between  residents  of  that  state,  and,  no 
provision  being  made  for  their  payment  else- 
where, it  was  held  that  they  were  presumably 
payable  in  New  York ;  and  the  law  of  that  state 
was  accordingly  applied,  although  the  land 
mortgaged  to  secure  them  was  situated  in  Rhode 
Island. 

In  Hney  v.  Macon  County,  35  Fed.  481,  it 
seems  to  have  been  assumed  that  coupons  pay- 
able In  New  York  would  bear  interest  from  ma- 
turity at  the  New  York  rate,  though,  in  the 
absence  of  proof  of  that  rate,  the  rate  of  the 
forum  was  applied. 

A  bond  made  in  England,  and  sent  to  the  ob- 
ligee in  Ireland,  the  money  to  be  paid  there, 
should  carry  Irish  interest.  Champant  v. 
Ranelagh,  Prec.  in  Ch.  128. 

But  the  fact  that  bonds  issued  by  the  state 
of  North  Carolina  are  payable  In  New  York 
does  not  subject  them  to  the  law  of  the  latter 
state,  according  to  which  the  state  is  liable, 
like  a  private  person,  to  pay  interest  after  ma- 
turity. United  Stetes  v.  North  Carolina,  136 
U.  8.  211,  34  L.  ed.  836,  10  Sup.  Ct  Rep.  920. 
The  court  said  that  the  manifest  object  of  the 
alternative,  allowed  by  the  statute  under  which 
the  bonds  were  issued,  of  making  bonds  pay- 
able either  in  New  York  or  North  Carolina,  was 
to  promote  the  convenience  of  bondholders,  and 
not  to  submit  the  obligation,  the  construction, 
or  the  effect,  of  the  bonds  to  the  operation  of 
different  laws  according  to  the  place  at  which 
they  should  actually  be  made  payable;  and, 
62  L.  R.  A. 


therefore,  the  case  fell  within  the  general  rule 
that  contracts  are  to  be  governed,  as  to  their 
nature,  their  validity,  or  their  operation,  by  the 
law  of  the  place  where  they  are  made,  unless 
the  contracting  parties  appear  to  have  had 
some  other  place  in  view. 

In  Gray  v.  State,  T2  Ind.  567,  it  was  held  that 
Interest  after  maturity  upon  bonds  and  cou- 
pons isued  by  the  state  of  Indiana  in  that  state, 
but  payable  in  New  Y'ork,  was  to  be  determined 
by  reference  to  the  law  of  New  York.  It  is  to 
be  observed  in  this  case  that  the  law  of  New 
York  was  applied  only  so  far  as  the  rate  was 
concerned.  The  liability  of  the  state  to  pay  in- 
terest at  all  was  based  upon  the  terms  of  the 
statute  under  which  the  bonds  were  issued. 
In  this  case,  however,  a  resolution  had  been 
adopted  by  the  state  board  to  the  effect  that,  as 
the  state  had  announced  its  readiness  to  pay 
the  bonds,  interest  would  not  be  allowed  there- 
on after  a  specified  date,  and  it  was  held  that 
whatever  the  case  might  be,  if  the  bonds  had 
been  made  payable  at  the  state  treasury,  or 
generally,  without  naming  any  place  of  payment, 
the  bonds  being  payable  in  New  York,  the  res- 
olution could  have  no  effect 

AccoutitB  between  principal  and  agent. 

Where  the  agreement  between  the  parties  to 
a  contract  is  silent  as  to  the  rate  of  interest 
to  be  paid  on  any  balance  that  may  be  due,  the 
rate  must  be  that  allowed  by  the  laws  of  the 
place  where  the  balance  was  payable.  Bal lis- 
ter V.  Hamilton,  3  La.  Ann.  401.  In  this  case 
it  was  held  that,  where  an  advance  was  ob- 
tained in  Louisiana,  from  an  agent  residing  in 
that  state,  of  a  foreign  principal,  on  merchan- 
dise to  be  shipped  and  sold  by  the  latter  abroad, 
the  allowance  of  Interest  on  any  balance  due 
to  the  foreiipi  principal,  in  consequence  of  the 
proceeds  of  the  sale  falling  short  of  the  ad- 
vances, must  be  determined  by  the  law  of  the 
domicil  of  the  principal,  where  the  merchandise 
was  sold.  The  court  disapproved  of  the  deci- 
sion of  Judge  Story  in  Grant  v.  Healey,  8  Sumn. 
523,  Fed.   Cas.  No.  5,696. 

On  a  consignment  of  goods  by  a  merchant  in 
New  York  to  a  factor  in  California,  for  sale, 
the  contract  of  the  factor  is  to  be  performed 
in  California  by  remitting  thence  the  proceeds 
of  the  sale  in  the  usual  way ;  and  In  an  action 
by  the  principal  to  recover  the  proceeds,  he  1| 
entitled  to  interest  at  the  rate  allowed 


'b^tgle 


40 


Alabama  Supbemb  Court* 


Fkb., 


neti  V.  Eastam  Bldg.  d  L.  Asao.  177  Pa.  233, 
34  L.  R.  A.  595,  35  Atl.  684. 

Furthermore,  if  it  be^  conceded  that  we  arc 
mistaken  in  our  finding  of  the  fact  from  the 
evidence  that  the  note  and  mortgage  were 
delivered  in  Minnesota,  but  that  they  were 
in  fact  delivered  in  Alabama,  yet  the  evi- 
dence fails  to  establish  that  the  stipulations 
in  said  note  and  mortgage,  ''understood  to  be 
nuide  with  reference  to  and  under  the  laws 
of  the  state  of  Minnesota,"  were  a  mere  de- 
vice to  evade  the  usury  laws  of  this  state. 


No  such  sinister  purpose  appears  in  the  con- 
tract, and  the  evidence  fails  to  afford  any 
reasonable  inference  that  there  existed  any 
such  sinister  motive  in  making  the  note  psiy- 
able  in  Minnesota.  Hayes  v.  Southern  Homff 
Bldg.  &  L.  Amo.  124  Ala.  669,  26  So.  527, 
and  Pioneer  Hav.  d  Loan  Co,  v.  Nonn^ 
machefy  127  Ala.  545,  30  So.  87. 
Reversed  and  retnanded^ 

Haralson,  J.,  dissents. 


laws  of  California.     Cartwright  v.  Greene,  47 
Barb.  9. 

In  Wlttkowskl  v.  Harris,  64  Fed.  712,  It 
was  said  that  Interest  on  advances  made  by  a 
factor  to  his  principal  in  America  on  goods 
to  be  consigned  to  the  factor  for  sale  in  Aus- 
tralia was  not  to  be  computed  according  to  the 
rate  in  Australia,  unless  the  contract  of  loan 
expressly  stipulated  that  the  advances  were 
to  be  repaid  In  Australia  at  the  rate  of  Interest 
allowable  by  the  laws  of  that  country.  The 
court  probably  meant,  however,  that  the  Aus- 
tralian rate  was  not  to  prevail  unless  the  re- 
payment was  to  be  made  in  Australia,  for  the 
subsequent  language  indicates  that  the  law  of 
the  place  of  performance  prevails  over  the 
law  of  the  place  where  the  contract  is  made. 

Bales, 

See  also  Peyton  v.  Heinekln,  20  L.  ed.  679,  Uir 

fra. 

In  Fanning  v.  Consequa,  17  Johns.  511,  8 
Am.  Dec.  442,  Reversing  3  Johns.  Ch.  587,  it 
was  held  that  a  New  York  merchant  was  liable 
for  the  rate  of  interest  prevailing  at  Canton  up- 
on the  price  of  goods  purchased  there  by  his 
agent,  but  that  he  was  only  liable  for  interest  at 
the  New  York  rate  upon  goods  consigned  to  him 
as  a  commission  merchant  to  be  sold  in  New 
York,  although  the  goods  were  delivered  to 
his  agent  at  Canton.  The  decision  is  upon  the 
principle  stated  by  Huberus,  to  the  effect  that 
contracts  are  to  be  interpreted  according  to  the 
laws  of  the  country  where  they  are  made;  but 
if,  by  the  terms  or  nature  of  the  contract,  It 
appears  that  it  is  to  be  executed  in  a  foreign 
country,  or  that  the  parties  had  respect  to  the 
laws  of  another  country,  then  the  place  of  mak- 
ing the  contract  becomes  immaterial ;  and  the 
obligation  must  be  tested  by  the  laws  of  the 
country  where  the  duty  was  to  be  performed. 

Where  a  person  in  New  Orleans  orders,  by 
letter,  goods  to  be  shipped  to  him  from  New 
York,  offering  to  pay  for  them  at  a  certain 
period  after  the  shipment  shall  have  been  made 
in  New  York,  the  contract  will  be  deemed  to 
have  been  made  In  New  York  where  the  final 
assent  necessary  to  its  completion  was  given, 
and  where  the  order  was  received  and  executed. 
It  was  accordingly  held  that  the  law  of  New 
York  governed  with  respect  to  the  right  to  In- 
terest after  the  expiration  of  the  credit  agi'eed 
upon.  Shaw  v.  Oakey,  3  Rob.  (La.)  361.  In 
this  case  New  York  was  evidently  regarded  as 
the  place  of  payment  also. 

In  Croninger  v.  Crocker,  62  N.  Y.  151,  a  pur- 
chaser, under  a  contract  of  purchase  and  sale 
of  goods  made  in  Ohio,  indorsed,  for  the  accom- 
modation of  the  seller  and  to  enable  him  to 
purchase  the  goods  to  fill  the  contract,  a  note 
dated  and  made  payable  in  New  York,  and  at  its 
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maturity  paid  and  took  it  up  at  the  request  of 
the  seller.  In  an  action  to  recover  the  amount 
advanced  because  of  the  failure  of  the  seller  to 
perform  the  contract,  it  was  held  that  the  note 
was  valid  in  the  hands  of  the  buyer  against  the 
seller  as  a  security  for  the  repayment  of  the 
amount  represented  by  it ;  and,  as  it  was  a  New 
York  note,  interest  was  recoverable  thereon  at 
the  rate  allowed  by  the  law  of  New  York. 

In  Arrlngton  v.  Gee,  27  N.  C.  (5  Ired.  L.) 
594,  a  sale  of  personal  property  was  made  in 
Alabama ;  one  half  of  the  purchase  price  was 
paid  in  cash,  and  the  other  secured  by  a  bond 
dated  in  Alabama  and  signed  in  that  state  by 
the  purchaser,  and  delivered  to  the  obligee,  who 
brought  it  to  North  Carolina,  where  it  was 
signed  by  two  other  parties  as  sureties.  No 
place  of  payment  was  specified,  and  the  court 
held  that  the  law  of  the  place  where  the  con- 
tract was  made  governed  as  to  the  rate  of  In- 
terest, and  in  the  view  of  the  court  the  con- 
tract was  made  in  Alabama.  The  court  seems 
to  have  taken  two  alternative  positions:  One, 
that  the  contract  whose  locus  was  material 
was  the  original  contract  of  sale,  and,  that 
having  taken  place  in  Alabama,  the  fact  that 
the  bond  given  as  surety  for  the  purchase  price 
may  have  l>een  executed  in  another  state  was 
immaterial ;  and  the  other  ground  was  that,  if 
the  bond  constituted  the  contract,  it  was  still 
to  be  regarded  as  a  contract  made  in  Alabama. 

Bills  and  notes. 

In  applying  the  principles  stated  at  the  be- 
ginning of  this  division  to  bills  and  notes,  it 
is  to  be  remembered  that,  according  to  the 
great  weight  of  authority,  while  the  place  of 
payment  of  the  contract  of  the  primary  obli- 
gor, i.  6.,  the  acceptor  of  a  bill  or  the  maker  of 
a  note,  is  the  place  of  payment  specified  in  the 
bill  or  note,  or,  if  none  is  specified,  the  place 
where  the  bill  or  note  was  made  (i.  e,,  the  place 
where  it  was  delivered  so  as  to  become  binding 
upon  the  acceptor  or  maker),  the  place  of  pay- 
ment of  the  contract  of  the  secondary  obligor 
is  the  place  where  his  contract  was  made  (i.  e., 
the  place  where  the  bill  or  note  was  delivered 
so  as  to  become  binding  upon  him),  irrespective 
of  the  place  of  payment  named  in  the  bill  or 
note.  (See  note  to  Spies  v.  National  City  Bank 
[N.  Y.l  61  L.  R.  A.  193.)  It  is  therefore  es- 
tablished by  the  great  weight  of  authority,  as 
shown  in  that  note,  that  the  liability  of  the 
drawer  or  indorser  for  interest  as  damages  for 
nonpayment  of  the  bill  or  note  (i.  e.,  interest  ex 
mora),  as  distinguished  from  interest  stipu- 
lated in  the  bill  or  note  (interest  ea  contractu), 
is  to  be  determined  by  the  law  of  the  place 
where,  in  a  legal  sense,  the  bill  was  drawn,  or 
the  bin  or  note  indorsed. 

The  liability  of  the  primary  obligor   (<.  «.« 
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ttie  maker  or  acceptor)  for  Interest  €9  mora, 
howerer,  U  to  be  determined  by  the  law  of  the 
place  where  tbe  note  or  bill  was  first  delivered, 
so  as  to  become  binding  upon  him,  if  no  other 
place  of  payment  is  named.  Dunn  t.  Clement, 
2  Ala.  392 ;  Johnson  y.  Williams,  1  J.  J.  Marsh. 
4dO ;  Pawling  t.  Sartain,  4  J.  J.  Marsh.  23& 

If  payable  elsewhere,  the  law  of  the  place 
of  payment  gorems  so  far  as  the  primary  ob- 
ligor is  concerned.  Cooper  y.  Waldegraye,  2 
Beay.  282 ;  Bainbridge  y.  Wilcocks,  Baldw.  536 , 
Fed.  Gas.  No.  765 ;  Boyce  y.  Edwards,  4  Pet. 
111.  7  L.  ed.  700 ;  Bank  of  Illinois  y.  Brady,  3 
McLean,  268,  Fed.  Cas.  No.  888  (ohUer)  ;  Dick- 
inson y.  Branch  Bank,  12  Ala.  64 ;  Vinson  y. 
Piatt,  21  Ga.  136;  Johnson  y.  Williams,  1  J. 
J.  Marsh.  480;  Pawling  y.  Sartain,  4  J.  J. 
Marsh.  238;  Lapiee  y.  Smith,  18  La.  01,  83 
Am.  Dec.  555 ;  Bent  y.  Lauye,  8  La.  Ann.  88 ; 
Healy  y.  Gorman,  15  N.  J.  L.  828;  Freese  y. 
Brownell*  85  N.  J.  L.  285,  10  Am.  Rep.  230; 
Frierson  y.  Galbraith,  12  Lea,  120;  Wheeler 
V.  Pope,  5  Tex.  262. 

The  case  of  Peck  y.  Mayo,  14  Vt  86,  £.%-  Am. 
Dec  205,  is  also  authority  for  this  principle, 
thou^  it  was  there  incorrectly  applied  so  as 
to  hold  the  indorser  of  a  note  liable  for  interest 
after  maturity  according  to  the  rate  at  the 
place  where  the  note  was  payable,  though  the 
contract  of  Indorsement  was  made  elsewhers. 
Such  application  is  accounted  for  by  the  fact 
that  Judge  Redfleld  took  the  position,  contrary 
to  the  weight  of  authority,  that  the  contract  of 
the  indorser,  being  merely  collateral  to  that  of 
the  maker,  is  payable  at  the  same  place,  viz.,  the 
place  of  payment  named  in  the  note.  Though 
such  application  of  the  principle  was  contrary 
to  the  weight  of  authority  (see  note  to  Spies  y. 
National  C*ity  Bank  [N.  Y.]  61  L.  R.  A.  103),  the 
decision  would  haye  been  clearly  correct  as  ap- 
plied to  the  liability  of  the  maker,  though  the 
note  was  made  in  Canada,  Indorsed  in  Vermont, 
and  was  payable  in  New  York. 

A  note  made  and  payable  in  Missouri  Is  goy- 
emed  by  the  Missouri  statute  allowing  4  per 
cent  damages  upon  protested  notes,  although  se- 
cured by  mortgage  on  Illinois  lands,  notwith- 
standing IIurd*s  Rey.  Stat.  (111.)  p.  836,  chap. 
74,  i  8,  proyiding  that  when  any  written  con- 
tract, whereyer  payable,  shall  be  made  in  the 
tUte,  or  shall  be  secured  by  mortgage  or  trust 
deed  on  lands  in  the  state,  it  may  bear  any 
rate  of  interest  allowed  to  be  taken  in  the  state. 
Guignon  v.  Union  Trust  Co.  166  111.  185,  40 
N.  B.  556,  Affirming  53  111.  App.  681. 

A  Judgment  upon  a  note  made  and  payable  in 
another  state  Is  properly  rendered  for  the  prin- 
cipal with  interest  at  the  rate  preyailing  in 
Ruch  other  state  until  paid.  Lockwood  y.  Lind- 
sey,  6  App.  D.  C.  806.  This  case  is  merely 
authority  for  the  elimination  of  the  lea  fori. 
The  other  cases  of  this  kind  will  be  found  cited 
in  the  note  to  Gray  y.  Western  U.  Teleg.  Co. 
(Tenn.)  56  L.  R.  A.  301. 

In  Lanusse  y.  Barker,  3  Wheat.  101,  4  L.  ed. 
843,  it  was  said  that,  where  a  general  authority 
Is  giyen  to  draw  bills  from  a  certain  place 
on  account  of  advances  there  made,  the  under- 
taking is  to  replace  the  money  at  that  place; 
and,  accordingly,  Interest  at  the  Louisiana 
rate,  rather  than  the  New  York  rate,  was  al- 
lowed under  a  count  declaring  upon  a  refusal 
to  accept  a  bill  drawn  upon  a  party  in  New 
York,  pursuant  to  his  authority  to  draw  bills 
from  New  Orleans  on  account  of  advances  made 
there. 

In  Shipman  y.  Miller,  2  Root,  405,  it  was  held 
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that,  in  assessing  damages  upon  a  foreign  bill 
of  exchange  which  is  protested,  the  court  will 
Inquire  as  to  the  custom  of  the  place  where  the 
bill  was  drawn.  In  this  case  the  bill  was  drawn 
In  the  West  Indies  on  a  merchant  in  London. 
It  does  not  appear  against  whom  the  action 
was  brought.  If  against  the  drawer,  the  im- 
plication that  the  law  of  the  place  where  the 
bill  was  drawn  will  prevail  over  the  law  of  the 
place  upon  which  it  is  drawn,  is  in  accord  with 
the  weight  of  authority,  as  shown  in  note  to 
Spies  y.  National  City  Bank  (N.  Y.)  61  L.  R. 
A.  103 ;  but,  if  against  the  acceptor,  the  im- 
plication is  contrary  to  the  weight  of  author- 
ity as  above  shown. 

The  lew  loni  where  a  bill  of  exchange  is  drawn 
Is  the  rule,  both  for  interest  and  damages,  on 
bills.  Wlnthrop  v.  Pepoon,  1  Bay,  468.  No  dis- 
tinction is  made  as  between  the  liability  of  the 
drawers  and  that  of  the  acceptors,  but  in  this 
case  they  seem  to  have  been  the  same  parties. 
The  decision  is  based  upon  a  decision  of  a  spe- 
cial Jury  of  merchants  finding  a  verdict  for  the 
amount  of  the  bill  with  interest  and  3  per 
cent  damages,  agreeably  to  the  custom  of  mer- 
chants in  Boston  where  the  bill  was  drawn. 
The  court  said  that  the  verdict  may  be  consid- 
ered as  establishing  the  law  on  the  point,  and 
making  the  lew  loci,  or  law  of  the  place  where 
the  bill  is  drawn,  the  rule. 

In  some  states  the  general  principle  of  in- 
teraational  law  above  stated,  to  the  effect  that, 
the  liability  of  the  acceptor  of  a  bill  of  ex- 
change in  case  of  nonpayment  is  to  be  deter- 
mined by  the  law  of  the  place  of  payment,  has 
been  changed  by  statute,  and,  under  the  in- 
fluence of  such  statute,  the  law  of  the  place 
where  the  bill  was  drawn,  rather  than  that  of 
the  place  where  it  was  payable,  has  been  ap- 
plied, even  when  it  was  a  question  of  the  liabil- 
ity of  the  acceptor.  Since  these  cases  turn 
upon  local  statutes,  and  not  upon  general  prin- 
ciples of  international  law,  no  attempt  has  been 
made  to  collect  them ;  but  the  following  may 
be  cited  by  way  of  illustration :  State  Bank 
v.  Bowers,  8  Blackf.  72 ;  Wood  v.  Farmers* 
ft  M.  Bank,  7  T.  B.  Mon.  281 ;  Farmers'  Bank 
y.  Brainerd,  8  Ohio,  202 ;  West  v.  Valley  Bank, 
6  Ohio  St.  168 ;  Bank  of  New  Orleans  y.  SUgg, 
1  Handy  (Ohio)  382. 

Misoellaneoue, 

Interest  allowed  for  the  wrongful  taking  of 
a  ship  and  cargo  in  the  Indies  should  be  oom- 
puted  at  the  Indian  rate.  Ekins  y.  East-India 
Co.  1  P.  Wms.  305. 

A  trustee  of  a  lunatic  appointed  in  Missis- 
sippi, who  receives  money  in  a  foreign  state  for 
his  cestui  que  trunt  residing  in  Mississippi,  and 
applies  the  same  to  his  own  use,  must  account 
for  interest  at  the  rate  prevailing  at  the  place 
where  it  was  received.  Neill  v.  Nelll,  31  Miss. 
36.  It  does  not  appear  in  this  case  where  the 
money  was  used  by  the  trustee.  The  point  con- 
tested in  the  case  was,  apparently,  not  as  to  the 
rate  of  interest,  but  as  to  whether  or  not  in- 
terest was  allowable  at  all. 

The  date  from  which  a  legacy  carries  interest 
Is  governed  by  the  law  of  the  testator's  domlcil. 
Welch  V.  Adams,  152  Mass.  74,  0  L.  R.  A.  244, 
25  N.  E.  34. 

The  amount  secured  by  a  settlement  and  will 
made  in  England,  where  all  the  parties  resided, 
draws  English  interest,  though  charged  on  an 
IrUh  estate.     Phlpp.  T.  An6l^.ej^^l(5^^Qg[g 
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IV.  Usury, 

a.  Effect  of  penal  or  remedial  oharacter  of  for- 
eign statute. 

It  is  a  well-established  principle  of  private 
international  law,  operating  by  way  of  excep- 
tion to  the  general  principles,  that  the  courts 
of  one  state  or  country  will  not  execute  the 
penal  laws  of  another ;  and  this  principle  applies 
to  usury  laws  in  so  far  as  they  merely  impose 
a  penalty  by  way  of  punishment  for  the  exac- 
tion of  excessive  interest.  The  usury  laws, 
however,  often  strike  at  the  very  foundation  of 
the  contract,  and  declare  it  void.  In  such  a 
case  it  is  universally  agreed  that  the  courts  of 
another  state  will  recognize  the  effect  of  the 
statute  in  that  respect,  and  refuse  to  enforce  the 
contract.  This  principle,  which  is  expressly 
stated  in  the  following  cases,  is  impliedly  rec- 
ognized and  acquiesced  in  by  all  of  the  cases 
cited  in  the  subsequent  subdivisions. 

A  court  of  one  state  will  not  administer  the 
mere  penal  exactions  of  foreign  law  by  forfei- 
ture ;  but  when  by  those  laws  the  contract  Itself 
is  void  there,  it  is  void  everywhere,  and  the 
court  of  another  state  will  not  enforce  It,  even 
though  it  might  have  been  valid  if  made  under 
the  law  of  the  forum.  McAllister  v.  Smith,  17 
111.  828,  66  Am.  Dec.  651. 

Usury  In  a  loan  effected  elsewhere  is  no  of- 
•fense  against  the  laws  of  Massachusetts.  In  a 
suit  upon  a  contract  founded  upon  such  a  loan 
the  penalty  for  usury  could  not  be  set  up  in  de- 
fense under  the  statutes  formerly  in  force  in 
this  commonwealth.  Neither  can  a  penalty  as 
a  partial  defense  authorized  by  the  laws  of  one 
state' be  applied  or  made  effective  in  the  courts 
of  another  state.  Such  penal  laws  can  be  ad- 
ministered only  in  the  state  where  they  exist 
But  when  a  usurious  or  other  illegal  considera- 
tion is  declared  by  the  laws  of  any  state  to  be 
Incapable  of  sustaining  any  valid  contract,  and 
all  contracts  arising  therefrom  are  declared  void, 
such  contracts  are  not  only  void  in  that  state, 
but  void  in  every  state  and  everywhere.  They 
never  acquire  a  legal  existence.  Akers  v.  De- 
mond,  103  Mass.  318. 

In  Houghton  v.  Page,  2  N.  H.  42,  9  Am.  Dec. 
80,  it  was  held  that  a  Massachusetts  contract, 
being  void  by  the  statute  of  that  state  against 
usury,  could  not  be  enforced  In  New  Hampshire. 
The  court  said  It  did  not  come  within  the  ex- 
ception to  the  rule,  that  the  lea  loci  governs, 
to  the  effect  that  the  penal  statutes  of  one  state 
cannot  be  enforced  in  another.  The  court  fur- 
ther said  that,  as  applied  to  the  validity  of  the 
contract  itself,  the  statutes  where  It  was  made, 
whether  penal  or  not,  seemed  to  have  equal 
force ;  and  the  rate  of  interest  there  prescribed 
has  always  been  recognized  and  enforced  where 
the  contract  is  sued.  As  applied  to  the  rem- 
edy on  contracts,  no  foreign  statutes,  whether 
penal  or  otherwise,  are  enforced,  but  the  ex- 
tent of  the  exception  is  only  that,  as  penal 
statutes  are  a  part  of  the  criminal  jurispru- 
dence of  the  country,  their  operation  and  pun- 
ishment and. breach  are  all  local,  and  hence, 
when  broken,  whether  at  home  or  abroad,  no 
prosecution  can  be  instituted  abroad  for  the 
penalty ;  but  that  contracts  of  the  kind  in  suit 
are  personal,  and  their  breach  can  be  punished 
abroad  as  well  as  at  home. 

A  note  which  is  void  for  usury  at  the  place, 
and  under  the  law,  where  the  contract  was  made, 
is  void  In  Alabama,  and  will  not  be  enforced 
there,  although  the  rate  of  interest  is  not  usu- 
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rious  in  that  state.  McGarry  t.  NIcklin,  110 
Ala.  559,  IT  So.  726. 

Where  the  mortgagor  and  mortgagee  reside 
in  Georgia,  and  all  the  transactions  between 
them  took  place  in  that  state,  and  the  mortgage 
does  not  designate  any  particular  place  of  pay- 
ment, the  law  of  Georgia  determines  the  valid- 
ity and  operation  of  the  contract,  and  such  con- 
tract will  be  enforced  so  far,  and  only  so  far, 
as  it  is  valid  under  the  laws  of  that  state,  un- 
less it  offends  the  positive  law,  or  violates  the 
public  policy,  of  the  forum.  Cubbedge  v.  Na- 
pier. 62  Ala.  518. 

An  agreement  made  and  to  be  executed  in  New 
York,  which  is  usurious  and  void  by  the  law  of 
New  York,  will  not  be  enforced  in  Louisiana. 
Clague  V.  Their  Creditors,  2  La.  115,  20  Am. 
Dec.  300. 

A  contract  void  for  usury  by  the  law  of  the 
state  where  it  is  made  cannot  be  enforced  else- 
where.    Astor  V.  Price,  7  Mart.  N.  8.  409. 

When,  however,  the  foreign  statute,  instead  of 
declaring  the  contract  void  for  usury,  merely 
provides  for  the  forfeiture  or  deduction  of  a 
certain  amount  to  be  measured  by  the  amount 
of  usurious  interest  exacted, — e.  g.,  twice  or 
three  fold  such  usurious  interest, — some  courts 
have  refused  to  give  it  any  effect,  even  when  in- 
terposed as  a  defense  to  an  action  upon  the 
contract  by  which  the  usurious  interest  was  re- 
served. It  has  been  so  held  in  Sherman  v.  Gas- 
sett,  9  111.  521;  Watriss  v.  Pierce,  32  N.  H. 
560 :  Wright  v.  Bartlett,  43  N.  H.  552 ;  Willis 
V.  Cameron,  12  Abb.  Pr.  245 ;  Thornton  v. 
Dean,  19  S.  C.  583,  45  Am.  Rep.  796.  In  all 
these  cases  the  statute  Involved  contemplated 
that  the  amount  of  the  forfeiture  might  be 
deducted  from  the  amount  otherwise  recoverable, 
and  that  Judgment  should  be  rendered  for  the 
balance  only.  The  majority  opinion  in  Sherman 
V.  Gassett,  0  111.  521,  intimated  that  the  case 
came  within  the  rule  that  the  courts  of  one 
state  will  not  enforce  the  penal  laws  of  another, 
but  held  that  in  any  event  the  forfeiture  pro- 
vided by  the  statute  merely  affected  the  rem- 
edy, and  that  the  remedy  Is  to  be  determined  by 
the  lex  fori.  So,  the  decisions  In  Watriss  v. 
Pierce,  82  N.  H.  560,  and  Wright  v.  Bartlett, 
43  N.  U.  552,  are  upon  the  ground  that  the 
statute  affected  the  remedy  only,  and  therefore 
could  not  be  enforced  out  of  the  state  in  which 
it  was  enacted.  Willis  v.  Cameron,  12  Abb.  Pr. 
245,  and  Thornton  v.  Dean,  19  S.  C.  583,  45 
Am.  Rep.  796,  seem  to  be  upon  the  ground  that 
the  statute  came  within  the  rule  as  to  penal 
statutes.  Three  of  the  Judges  dissented  from  the 
position  taken  by  the  majority  in  Sherman  v. 
Gassett  The  dissenting  opinion  says:  "To 
maintain  that  we  are  bound  to  declare  a  usu- 
rious contract  wholly  void  when  the  laws  of 
the  contract  make  It  so,  whereby  the  creditor 
is  deprived  of  the  whole  of  his  claim,  but  that 
we  are  not  bound  to  regard  the  law  when  It  pro- 
vides for  a  forfeiture  only,  by  which  the  cred- 
itor loses  but  a  part  of  his  claims,  seems  to 
involve  a  singular  inconsistency.  It,  in  other 
words,  involves  the  following  remarkable  syllo- 
gism :  *The  law  everywhere  avoids  usurious 
contracts  when  they  are  declared  wholly  void 
by  the  law  of  the  place.  This  contract  was  void 
In  part  and  consequently  It  is  good  as  to  the 
whole.*  *' 

The  Iowa  supreme  court  In  the  case  of  Ar- 
nold V.  Potter,  22  Iowa,  194,  disapproved  of  the 
position  taken  by  the  majority  opinion  in  Sher- 
man V.  Gassett  9  III.  521,  and  held  that  the 
provision  of  the  Massachusetts  statute  (the  same 
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tbat  was  Involyed  in  the  other  case)  to  the  ef- 
fect that,  if  more  than  the  legal  rate  of  Inter- 
est in  reserved,  the  plaintiif  shall  forfeit  three- 
fold the  amount  of  the  whole  interest  reserved, 
and  shall  have  judgment  for  the  halance  only, 
'was  not  penal  in  its  nature,  and  would  be  en- 
forced by  way  of  defense  in  an  action  in  Iowa 
if  the  coDlract  were  otherwise  governed  by  the 
law  of  Massachusetts.  The  court,  in  this  case, 
approved  of  the  language  above  quoted  from  the 
dissenting  opinion  in  Sherman  v.  Qassett  and 
regarded  the  subsequent  decision  of  the  Illinois 
supreme  court  in  Barnes  v.  Whitaker,  22  III. 
<M)6,  as  authority  for  Its  position.  The  case 
referred  to,  howeyer,  may,  perhaps,  be  distin- 
ernlsbed  from  the  Sherman  Case  in  that  the 
Iowa  statute  (which  was  applied  in  the  Barnes 
Case)  merely  proTided  that  the  plaintiff  in  an 
action  on  a  usurious  contract  should  have  a 
Judgment  for  the  principal  sum  only,  without 
either  interest  or  costs.  The  distinction  seems 
extremely  technical,  but  it  might,  perhaps,  be 
urged  that  the  Iowa  statute  renders  the  contract 
void  so  far  as  interest  is  concerned,  whereas 
tlie  Massachusetts  statute,  which  was  inyolved 
Izk  the  Sherman  Case,  does  not  render  any  part 
of  the  contract  roid,  but  merely  provides  for  a 
deduction  from  the  amount  otherwise  recover- 
able. The  court,  in  the  Barnes  Case,  neither 
expressly  overrules  nor  reaffirms  the  decision 
in  the  Sherman  Case,  though  it  refers,  with  ap- 
proval, to  the  general  principle  stated  in  that 
case,  that  a  court  of  Illinois  has  no  jurisdiction 
to  vindicate  the  violated  majesty  of  the  laws 
of  another  state.  The  statement,  however,  was 
alluded  to  in  connection  with  the  decision  in  the 
Barnes  Case  that  the  court  of  Illinois  could 
not  enforce  so  much  of  the  Iowa  statute  as  pro- 
vided for  the  forfeiture  of  10  per  cent  per  an- 
num for  the  benefit  of  the  school  fund. 

In  Crebbin  v.  Deloney,  70  Ark.  493.  69  S. 
W.  312,  the  statute  of  Missouri  was  applied  in 
BO  far  as  it  imposed  a  forfeiture  of  the  in- 
terest, the  recovery  being  limited  to  the  prin- 
cipal; and  in  McFadin  v.  Bums,  5  Gray,  599, 
the  statute  of  another  state  was  enforced  so  far 
as  it  worked  a  forfeiture  of  interest  in  excess 
of  6  per  cent.  The  distinction  suggested  in  con- 
nection with  the  citation  of  Barnes  v.  Whit- 
aker, 22  111.  606:  supra.  If  sound,  is  equally  ap- 
plicable to  these  cases. 

In  Crebbin  v.  Deloney,  70  Ark.  493,  69  S.  W. 
312,  the  court  held  that  the  contract  in  ques- 
tion, which  was  a  loan  secured  by  a  mortgage 
upon  real  property  In  Arkansas,  was  a  Missouri 
contract.  The  contract  was  usurious  under  the 
law  of  Missouri.  By  that  law,  when  a  contract 
Is  usurious  Judgment  may  be  rendered  thereon 
for  the  real  sum  of  money  lent  and  interest  on 
the  same  at  the  rate  of  10  per  cent  per  annum ; 
but  the  court  Is  required  to  make  an  order  set- 
ting apart  the  whole  interest  for  the  use  of  the 
county  in  which  the  suit  may  be  brought  for  the 
use  of  the  common  schools,  and  the  same,  when 
collected,  shall  be  paid  over  accordingly,  and  go 
to,  and  form  a  part  of,  the  common-school  fund 
of  the  county.  The  court  held  that  this  provi- 
sion of  the  Missouri  statute  was  penal,  and  could 
not  be  enforced.  Since  the  effect  of  the  Missouri 
statute,  however,  was  only  to  Impose  a  forfei- 
ture of  the  interest,  the  plaintiff  was  allowed 
to  recover  the  principal,  notwithstanding  that 
if  the  contract  had  been  an  Arkansas  contract 
It  would,  if  usurious  under  the  law  of  Arkan- 
sas, have  been  void. 

In  McFadin  v.  Burns,  6  Gray,  599,  suit  was 
brought  upon  a  factor's  account  rendered  in  Mis- 
62  L.  R.  A. 


souri,  where  both  parties  resided,  with  interest 
charged  at  10  per  cent.  The  statute  of  Missou- 
ri prohibited  the  taking  of  interest  in  excess  of 
6  per  cent,  and  provided  that,  in  any  action 
on  a  contract  made  within  that  state  in  which 
it  should  be  found  tbat  more  than  that  rate 
was  agreed  for  or  taken,  the  court  should  give 
judgment  for  the  plaintiff  for  the  principal  sum, 
after  deducting  the  amount  of  unlawful  Inter- 
test  ;  and  also  judgment  for  Interest  at  the  rate 
of  6  per  cent  upon  the  balance ;  and  order  the 
whole  amount  of  Interest  to  be  set  apart  for  the 
use  of  the  common  schools  of  the  county  In 
which  the  action  was  brought,  and,  when  col- 
lected, to  form  a  part  of  the  common-school 
fund  of  the  county ;  and  that  the  defendant 
should  recover  his  costs.  The  Massachusetts 
court  refused  to  apply  the  latter  provisions,  and 
held  that  the  plaintiff  was  entitled  to  a  verdict 
for  the  amount  of  the  account  with  interest 
at  the  rate  of  6  per  cent.  There  is  no  opin- 
ion, but  the  decision  is  evidently  upon  the 
ground  that  the  provisions  for  the  benefit  of 
the  school  fund  were  in  the  nature  of  a  penalty. 
See  also  Barnes  v.  Whitaker,  22  111.  606. 

In  Gale  v.  Eastman,  7  Met,  14,  the  court  re- 
fused to  apply  the  provisions  of  the  statute  of 
New  Hampshire,  where  the  note  was  made  and 
payable,  with  reference  to  deductions  for  usury, 
upon  the  ground  that  they  related  to  the  rem- 
edy ;  and  also  refused  to  apply  the  law  of  Mas- 
sachusetts (lesB  fori)  upon  the  subject  because 
that  law  applied  only  to  contract^  made  In  vio- 
lation of  the  law  of  Massachusetts. 

Lindsay  v.  Hill,  66  Me.  212,  22  Am.  Rep. 
564,  Illustrates  another  distinction  based  upon 
the  character  of  the  statute  as  penal  or  other- 
wise. In  that  case  a  contract  was  made  and 
performable  in  New  Brunswick,  and  it  was  held 
that  the  law  of  that  country  governed  so  far 
as  it  went  to  the  substance  of  the  contract.  The 
instruments  In  question  were,  upon  their  face, 
free  from  the  taint  of  usury,  even  by  the  law  of 
New  Brunswick ;  and  the  alleged  usurious  pay- 
ments were  made  after  the  debts  were  overdue 
and  the  contract  had  been  broken.  The  court 
laid  down  the  proposition  that,  in  order  to  ren- 
der a  contract  void  for  usury,  it  must  be 
tainted  with  that  offense  in  its  inception ;  that 
it  is  the  reservation  or  receipt  of  usurious  in- 
terest in  pursuance  of  the  terms  of  the  con- 
tract itself  that  renders  it  void;  and  that  the 
subsequent  payment  of  such  Interest  upon  a 
contract  free  from  the  taint  of  usury  in  its  or- 
igin will  not  have  that  effect,  though  it  may 
subject  the  party  receiving  the  usurious  inter- 
est to  the  penalty  or  forfeiture  for  a  violation 
of  the  law  against  usury.  In  accordance  with 
these  propositions,  the  court  held  that  the  pro- 
vision of  the  New  Brunswick  statute  rendering 
usurious  contracts  void  would  not  have  ap- 
plied even  if  the  action  had  been  brought  in 
New  Brunswick;  that,  while  another  provision 
of  the  New  Brunswick  statute,  imposing  upon 
the  lender  a  forfeiture  of  the  principal  sum  lent 
and  all  interest  for  every  offense  against  the 
provisions  of  the  statute,  would  have  governed 
if  the  action  had  been  brought  in  New  Bruns- 
wick, the  latter  provision  related  to  the  rem- 
edy, and  therefore  would  not  be  enforced  by  a 
court  of  Maine,  because  matters  pertaining  to 
the  remedy  are  governed  by  the  law  of  the  fo- 
rum. It  seems  to  have  been  assumed  in  this 
case  that  the  court  would  have  applied  the  for- 
feiture or  penalty  of  the  forum  if  there  had  been 
any  such;  but  It  was  held  that  no  penalty  or 
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forfeiture  was  Imposed  by  the  law  of  the  forum 
at  the  time  the  suit  was  brought 

Where,  by  the  law  of  a  state  where  a  contract 
is  made  payable,  usury  does  not  avoid  the  con- 
tract, but  only  affects  the  remedy,  the  court  of 
another  state  can  enforce  the  contract,  but  by 
no  other  remedies  than  those  furnished  by  the 
statute  of  the  forum.  The  provisions  of  the 
statute  of  the  place  where  the  contract  was 
made  and  payable,  which  provide  for  the  re- 
covery or  appropriation  of  usury  paid  upon  a 
contract,  form  no  part  of  the  contract,  but  re- 
late solely  to  the  remedy  which  will  be  afforded 
by  her  courts  to  the  party  from  whom  the  U8ui*y 
is  taken.  Collins  Iron  Co.  v.  Burlcam,  10  Mich. 
283. 

In  Farmers*  Bank  v.  Burchard,  88  Vt  846, 
the  court,  upon  the  assumption  that  notes  given 
to  a  Vermont  corporation  were  made  in  Michi- 
gan, and  were  governed  by  the  law  of  that  state, 
refused  to  apply  what  was  claimed  to  be  the 
common-law  rule  in  Michigan,  whereby  the  res- 
ervation by  a  foreign  corporation  of  a  rate  of 
Interest  exceeding  that  which  it  is  allowed  by 
its  charter  to  take,  renders  the  contract  void, 
though  the  rate  specified  be  not  In  excess  of  the 
Michigan  rate,  and  notwithstanding  that,  under 
the  statutes  of  Michigan,  the  only  effect  of  the 
reservation  of  usury  by  a  natural  person  is  the 
forfeiture  of  the  excessive  interest.  The  court 
said  that  the  rule  that  the  lea  loci  contractus 
governs  could  not  be  applied  to  such  an  extent. 

In  Matthews  v.  Paine,  47  Ark.  54,  14  S.  W. 
463,  the  court'  said  that,  exercising  that  comity 
which  exists  between  the  courts  of  different 
states,  it  would  adjudicate  the  rights  of  the 
parties  with  reference  to.  a  Tennessee  transac- 
tion precisely  as  it  understood  they  would  be 
adjudicated  if  they  were  in  a  court  of  Tennes- 
see. It  was  accordingly  held  that,  as  the  stat- 
ute of  Tennessee  providing  for  the  recovery  by 
suit  of  illegal  interest  which  has  been  paid  was 
exclusive,  such  illegal  interest  could  not  be  re- 
couped in  an  action  in  Arkansas  to  recover  the 
principal  debt. 

b.  General  principles  governing  choice  of  law; 
intention. 

While,  as  stated  in  division  I.,  e«pra,  the 
courts  generally  treat  the  question  what  law  gov- 
erns in  respect  of  usury  as,  in  its  last  analysis, 
one  as  to  the  intention  of  the  parties,  subject 
to  the  qualification  that  they  must  act  in  good 
faith  and  without  intention  to  evade  the  usury 
laws  of  the  place  to  which  the  contract  is  real- 
ly referable,  still,  the  courts  have  often  held 
that  the  lex  loci  contractus  governed  without 
expressly  referring  the  question  to  the  inten- 
tion of  the  parties ;  but  in  most  of  these  cases 
all  of  the  vital  elements  of  the  contract  and 
significant  circumstances  of  the  transaction  had 
their  situs  at  the  place  where  the  contract  was 
made ;  and  it  will  be  observed  that  most  of  them 
qualify  the  rule  by  the  condition  that  the  con- 
tract is  not  performable  elsewhere.  Thus,  the 
following  cases  hold  that  the  lex  loci  contrac- 
tus governs  when  the  contract  is  not  payable 
elsewhere:  United  States  Mortg.  Co.  v.  Sper- 
ry,  138  U.  8.  313.  84  L.  ed.  969,  11  8up.  Ct.  Rep. 
821 ;  Kuhn  v.  Morrison,  75  Fed.  81 ;  Moore  v. 
Davidson,  18  Ala.  209 ;  Blgelow  v.  Burnham, 
83  Iowa,  120,  40  N.  W.  104;  Hart  v.  Wills, 
52  Iowa,  56,  85  Am.  Rep.  255,  2  N.  W.  619; 
Templeton  v.  Sharp,  10  Ky.  L.  Rep.  499,  9  S. 
W.  507,  696;  New  York  Security  &  T.  Co.  v. 
Davis,  96  Md.  81,  53  Atl.  669 ;  Jones  v.  Rider, 
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60  N.  H.  452;  Watson  t.  Lane.  52  N.  J.  Lu 
550.  10  L.  R.  A.  784,  20  Atl.  894;  Curtis  ▼. 
Leavitt,  15  N.  Y.  9 ;  Grand  Rapids  School  Fur- 
niture Co.  V.  Hammerstein,  45  N.  Y.  S.  R.  863, 
18  N.  Y.  Supp.  766 ;  Heidenheimer  v.  Mayer,  lO 
Jones  &  S.  506,  Affirmed  in  74  N.  Y.  607  ;  Mills 
V.  Wilson.  88  Pa.  118;  Clark  v.  Searight.  135 
Pa.  173,  19  Atl.  941;  Thompson  v.  Collins,  2 
Head,  443. 

In  Nalle  v.  Ventross,  19  La.  Ann.  873 ; 
Andrews  y.  Torrey,  14  N.  J.  Eq.  355 ;  and 
Palmer  v.  Yarrington,  1  Ohio  St  253, — ^which 
also  applied  the  lex  lod  contractus,  the  quali- 
fication as  to  the  place  of  payment  is  not  so 
clearly  made  as  in  the  previous  cases ;  but  even 
in  these  cases  no  other  place  of  payment  seems 
to  have  been  named. 

In  Kennedy  v.  Knight,  21  Wis.  840,  94  Am. 
Dec.  548  (suit  to  foreclose  a  mortgage),  a  con- 
tract for  a  loan  was  made  in  Wisconsin  with  a 
New  York  bank,  the  moiiey  to  be  repaid  in  Wio 
consin  with  Interest  at  10  i>er  cent,  which  was 
authorized  by  the  law  of  Wisconsin,  but  us- 
urious by  the  law  of  New  York.  It  was  held 
that  the  law  of  W^isconsin  governed,  on  the 
ground  that  the  contract  was  made  and  to  be 
performed  in  that  state,  there  being  nothing  to 
show  that  the  bank  was  restricted  to  any  partic- 
ular rate  of  interest,  or  was  governed  by  any 
statute  of  New  York  other  than  that  applicable 
to  individuals  and  corporations  generally. 

In  New  York  Security  &  T.  Co.  v.  Davis,  OG 
Md.  81,  53  Atl.  069  (action  to  foreclose  a  mort- 
gage), it  was  held  that  notes  and  a  mortgage 
executed  by  a  resident  of  Maryland  to  a  resi- 
dent of  New  York,  reserving  a  rate  of  Interest 
authorised  by  tbe  law  of  New  York  but  usurious 
by  the  law  of  Maryland,  were  governed  by  the 
law  of  Maryland,  and  that  the  mortgagor  was. 
therefore,  entitled  to  have  the  payments  in  ex- 
cess of  the  legal  rate  credited  upon  the  princi- 
pal. The  decision  is  upon  the  ground  that  the 
contract  was  a  Maryland  contract,  it  appear- 
ing that  the  mortgaged  land  was  situated  in 
Maryland,  that  the  mortgage  was  executed  in 
Maryland,  and  the  principal  and  interest  notes 
dated  in  Maryland.  No  place  of  payment  was 
specified,  and  the  court  said  that,  in  the  ab« 
sence  of  proof  to  the  contrary,  the  presumption 
was  that  the  note  was  payable  at  the  place 
where  it  was  dated.  In  this  case,  therefore,'  all 
of  the  elements  entering  into  the  transaction, 
except  the  residence  of  the  mortgagee,  had  their 
situs  in  Maryland. 

The  maker  or  indorser  of  a  promissory  note 
cannot,  as  against  an  indorsee  of  the  same  in 
Massachusetts  for  value  before  maturity  and 
without  notice,  show  that  the  note,  although 
dated  at  Boston  with  intent  that  it  should  be  a 
Massachusetts  contract,  was  actually  made  in 
New  York,  and,  on  account  of  illegal  interest, 
was  void  under  the  usury  law  of  that  state. 
Towne  v.  Rice.  122  Mass.  67.  This  decision  was 
upon  the  assumption  that  the  note,  if  usurious, 
would  be  void  even  in  the  hands  of  an  innocent 
holder,  and  was  without  reference  to  the  ques- 
tion whether,  as  between  the  original  parties, 
the  law  of  New  York  would  govern,  the  inti- 
mation being,  rather,  that  it  would  govern  as 
between  those  parties. 

The  foregoing  cases  are  not  to  be  understood 
as  laying  down  a  hard  and  fast  rule  to  the  effect 
that  the  lex  loci  contrctctus  governs  when  no 
other  place  of  payment  is  mentioned ;  or  as  im- 
plying that  the  law  of  the  place  of  payment 
necessarily  governs,  without  reference  to  other 
circumstances,  when  different  from  the  lex  tool 
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r9ntTvctu9.  The  roles  seem  to  be  merely  prima 
facie,  applicable  when  there  are  no  other  circum- 
stances persuaslye  of  a  different  bona  fide  in- 
tention of  the  parties.  The  general  principle 
Mems  to  be  as  stated  in  the  following  case : 

The  le»  loci  contractus  is  to  goTern  in  re- 
spect to  usury,  unless  the  parties*  by  the  terms 
of  the  contract,  have  in  view  a  different  place. 
Brewster  v.  Lyndes,  2  Miles  (Pa.)  185.  It  will 
be  observed  that  the  statement  of  the  excep- 
tion to  the  rale  that  the  lex  loci  contractus  gov- 
erns Is  as  broad  as  the  bona  fide  intention  of 
the  parties,  and  is  not  restricted  to  the  dr- 
comstance  that  the  contract  Is  payable  else- 
where. 

The  imi>ortance  which  Is  attached  to  the  in- 
tention of  the  parties  when  expressed  in  the 
contract,  if  not  evasive,  is  Illustrated  by  the 
three  cases  next  cited,  which,  it  will  be  ob- 
served, applied  the  law  designated  by  the  par- 
ties, though  it  was  neither  le^  loci  contractus 
nor  Ie«  loci  solutionis  (it  being  remembered 
that  the  locus  contractus  is  the  place  where 
the  note  or  Instrument  is  delivered,  not  the 
place  where  it  is  signed). 

▲  stipulation  in  a  deed  of  trust  of  real  prop- 
erty In  Arkansas  that  it  shall  in  all  respects 
be  construed  according  to  the  laws  of  the  state 
of  Arkansas  "where  the  same  is  made,*'  is  bind- 
ing on  the  parties,  and  subjects  the  contract 
to  the  law  of  Arkansas  in  respect  of  usury,  not- 
withstanding that  the  note  and  deed  of  trust 
were  executed  in  Tennessee  by  a  resident  of 
Arkansas  who  was  temporarily  in  the  former 
state,  and  that  the  same  were  made  payable  in 
New  York.  Lanier  v.  Union  Mortg.  Bkg.  &  T. 
€o.  64  Ark.  39,  40  S.  W.  466. 

An  express  stipulation  that  notes  are  made 
and  executed  under,  and  are  to  be  construed  by, 
the  laws  of  thA  state  of  Minnesota,  is  valid 
where  the  makers  resided  in  Minnesota,  the 
notes  were  secured  by  a  mortgage  on  land  in 
Minnesota,  and  the  instruments  were  made  in 
that  state,  notwithstanding  that  they  were  ac- 
cepted and  the  money  advanced  in  Connecticut, 
and  the  notes  were  also  payable  there.  Smith 
V.  Parsons,  55  Minn.  620,  57  N.  W.  311. 

A  transaction  in  procuring  a  loan  on  land  is 
an  Alabama,  and  not  a  New  York,  contract, 
when  the  notes  and  mortgage  were  executed  In 
Alabama  and  forwarded  to  the  borrower's  agent 
In  New  York,  who  delivered  them  to  the  loan 
company  and  received  the  sum  borrowed,  which 
he  transmitted  to  the  mortgagor,  where  the 
mortgage  contained  a  provision  waiving  exemp- 
tion under  the  Constitution  and  laws  of  Alaba- 
ma, and  a  further  provision  that  the  mortgage 
and  notes  should  be  governed  and  construed  by 
the  laws  of  such  state,  notwithstanding  that 
the  note  was  payable  in  New  York.  Ashurst 
V.  Ashurst.  110  Ala.  210,  24  So.  760. 

So,  In  Glover  v.  EqulUble  Mortg.  Co.  31  C.  C. 
A.  105,  50  V.  S.  App.  151,  87  Fed.  518,  the 
'icourt,  evidently  guided  by  the  presumed  inten- 
tion of  the  parties,  applied  a  law  that  was 
strictly  neither  lew  loci  contractus  nor  lew  loci 
solutionis.  In  that  case  it  was  held  that  a  con- 
tract for  the  loan  of  money  was  a  Mississippi 
contract,  and  was  governed  by  the  law  of  Mis- 
sissippi with  reference  to  usury,  it  appearing 
that  the  lender  was  located  there,  that  the 
property  was  there  situated,  and  that  the  agree- 
ment was  there  completed,  although  the  note 
and  mortgage,  which  were  dated  there,  were  ex- 
ecuted in  Tennessee,  which  fact  was  satisfac- 
torily explained.  The  note  in  this  case  was  pay- 
able in  New  York,  and  was  usurious  both  by  the 
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law  of  Tennessee  and  by  the  law  of  New  York, 
but  not  by  the  law  of  Mississippi.  The  court 
seems  to  have  taken  the  view  that  the  only 
question  was  as  bfetween  the  law  of  Mississippi 
and  that  of  Tennessee,  and  no  reference  is  made 
in  the  opinion  to  any  contention  that  the  law 
of  New  York  ought  to  govern. 

When  the  Intention  of  the  parties  Is  not  shown 
by  an  express  stipulation  in  the  contract,  it 
Is  to  be  presumed  or  inferred  from  all  the  terms 
of  the  contract  and  the  circumstances  surround- 
ing the  transaction.  Since  such  terms  and  cir- 
cumstances vary  widely  In  different  cases,  and 
are  susceptible  of  almost  countless  combina- 
tions, it  is  obviously  impossible  to  formulate 
rules  that  will  be  applicable  to  all  possible 
combinations  of  terms  and  circumstances ;  and 
It  is  further  apparent  that  any  rule  that  may 
be  formulated  with  reference  to  the  presump- 
tion or  inference  from  a  given  combination  of 
terms  and  circumstances,  always  remains  sub* 
Ject  to  displacement  when  additional  facts  ap- 
pear, or  when  the  combination  is  varied.  The 
general  principle  that  the  intention  of  the  par- 
ties, to  be  ascertained  (when  not  expressed  In 
terms  in  the  contract)  from  all  the  facts  and 
circumstances  of  the  case.  Is  to  be  consulted, 
and  the  bearing  which  the  subordinate  rules 
have  upon  the  broader  question  as  to  the  in- 
tention of  the  parties,  are  well  illustrated  by  tho 
following  cases : 

In  Brown  v.  Freeland,  34  Miss.  181,  60  Am. 
Dec.  380,  a  bank  In  Mississippi,  being  indebted 
to  a  party  for  an  amount  payable  in  London, 
in  consideration  of  an  extension  of  time,  gave 
its  paper  payable  in  New  York  bearing  a  rate 
of  interest  authorized  by  the  law  of  Mississippi, 
but  usurious  by  the  law  of  New  York.  The 
court  said  that  the  main  point  to  be  settled 
was  whether  the  parties  had  in  view  the  law 
of  Mississippi,  or  that  of  New  York,  in  consum- 
mating the  contract.  Referring  to  the  differ- 
ence in  the  decisions,  the  court  says:  "One 
set  of  decisions  Is  based  upon  an  admitted  doc- 
trine,— that  the  lea  loci  contractus  controls  the 
nature,  construction,  and  validity  of  the  con- 
tract, and  that,  if  it  is  valid  by  that  law,  it 
is  equally  so  everywhere.  2  Kent,  Com.  454. 
The  other  set  of  decisions  rests  upon  another 
doctrine,  which,  with  certain  qualifications,  may 
also  be  admitted, — that,  when  a  contract  is 
made  In  one  country,  but  to  be  performed  In 
another,  it  must  be  presumed  that  the  parties 
contracted  with  reference  to  the  laws  of  the 
latter  country.  This,  however,  being  but  a 
presumption,  must  be  controlled  by  the  actual 
truth  of  the  case  when  ascertained ;  or,  In 
other  words,  by  the  intention  of  the  parties  to 
be  collected  from  the  contract  Itself  and  all 
the  surrounding  circumstances."  The  court 
then  proceeded  to  Inquire  as  to  the  Intention  of 
the  parties,  and,  from  the  circumstances  of 
the  case,  inferred  that  their  intention  was  to 
contract  with  reference  to  the  law  of  Mississip- 
pi, rather  than  that  of  New  York.  One  of  the 
considerations  which  impressed  the  court  was 
the  fact  that  the  original  obligation,  if  not  oth- 
erwise taken  care  of,  would  have  been  enforced 
in  Mississippi,  and  that  the  object  of  the  new 
contract  was  to  relieve  "the  debtor  from  the 
consequences  which  the  law  of  Mississippi  at- 
tached to  the  failure  to  perform  the  original 
contract,  and  that  the  advantage  accruing  in 
Mississippi,  it  was  fair  to  presume  that  the 
bank  was  willing  acid  Intended  to  pay  for  such 
advantage  what  the  law  of  the  state  permitted 
the  other  parties  to  exact.     Again,  the  propo- 
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sitlon  cominfi:,  as  it  did,  from  the  bank.  It  may 
be  presumed  tbat  her  ofllcers  intended  to  con- 
tract with  reference  to  those  laws.  But,  even 
apart  from  .these  considerations.  It  would  seem 
that  the  court  would  haye  reached  the  same 
conclusion,  as  it  cites  and  approves  of  the 
decision  in  Depau  v.  Humphreys,  8  Mart.  N. 
S.  1,  and  says :  "Whatever  the  rule  at  one  time 
may  have  been,  it  is  now  settled  by  the  modern 
decisions  that,  when  a  contract  is  made  in  one 
country  stipulating  for  a  rate  of  interest  sanc- 
tioned by  the  laws  of  that  country,  it  is  valid 
regardless  of  the  laws  of  the  country  where  it 
is  payable,  unless  it  shall  appear  that  It  was 
made  with  reference  to  the  laws  of  the  latter 
country.  The  presumption  is  never  to  be  in- 
dulged that  parties  intended,  in  making  their 
contract,  to  violate  the  law  ;  and,  if  there  be  two 
laws,  with  reference  to  either  of  which  they 
may  contract,  and  the  contract  accords  with  one 
of  the  laws,  it  must  be  presumed  that  the  par- 
ties so  intended,  because  they  had  their  election 
to  mould  the  contract  according  to  either  law ; 
and,  as  the  law  presumes  In  favor  of  a  contract, 
and  not  against  it,  the  presumption  must  be  that 
the  parties  had  in  view  the  law  which  will  give 
full  effect  to  their  contract.'* 

In  Jackson  v.  American  Mortg.  Co.  88  Ga. 
756,  15  S.  E.  812,  the  court  said  that,  in  de- 
termining what  law  as  to  usury  governed,  it 
was  necessary  to  arrive  at  the  intention  of  th€ 
parties  as  to  the  real  situs  of  the  contract,  and 
as  to  what  state  they  had  reference  In  fixing 
the  rate  of  Interest  It  was  regarded  as  signifi- 
cant, in  this  connection,  that,  although  the 
notes  were  finally  delivered  in  New  York,  they 
were  dated  at  Georgia,  and  left  the  hands  of  the 
maker  in  that  state,  and  the  court  said,  that 
granting  that  all  the  intermediaries  between  the 
maker  and  the  lender  were  the  former's  agent, 
and  that  there  was  no  complete  and  final  deliv- 
ery of  the  notes  and  deed  until  they  were  put 
in  the  lender's  hands  in  New  York,  yet,  to  effec- 
tuate the  Intention  of  the  parties,  and  to  accom- 
plish the  purpose  of  Justice,  such  manual  deliv- 
ery there  ought,  on  the  doctrine  of  relation,  to 
refer  back  to  the  time  and  place  of  signing  the 
instruments.  The  court  again  says :  "There 
was  no  Intention  to  make  the  notes  effectual 
without  making  the  deed  effectual  also.  There 
was  no  intention  to  make  a  loan  without  having 
it  secured  both  by  notes  and  a  deed.  It  was, 
therefore,  impossible  to  accomplish  the  object 
without  calling  in  the  law  of  Georgia  as  to 
a  part  of  the  transaction.  .  New  York  had  no 
law  which  could  make  any  contract  conveying 
land  situated  In  Georgia  operative  or  obliga- 
tory. As  the  law  of  Georgia  would  thus  be  es- 
sential with  respect  to  a  part  of  the  transaction, 
that  law,  if  possible,  ought  to  be  applied  to  the 
whole.  There  was  no  intention  to  make  a  mere 
personal  contract,  but  the  scheme  was  to  make 
one  partly  personal  and  partly  confined  by  Its 
very  nature  to  a  given  situs,  to  wit,  the  state  of 
Georgia."  The  opinion  proceeds  upon  the  as- 
sumption that  the  borrower  was  a  resident  of 
Georgia. 

In  Thompson  v.  Edwards,  85  Ind.  414,  a  res- 
ident of  Indiana  made  an  application  to  a  New 
York  corporation  for  a  loan  to  be  secured  by 
a  mortgage  upon  real  property  in  Indiana,  rep- 
resenting that  he  wished  to  obtain  such  loan 
to  enable  him  to  remove  encumbrances  from  the 
real  property,  and  to  make  improvements  there- 
on. The  corporation  examined  the  application 
at  its  place  of  business  in  New  York,  and  In- 
formed local  attorneys,  through  whom  the  ap* 
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plication  was  made,  of  its  acceptance  of  the 
same.  The  mortgage,  bonds,  and  coupons  were 
executed  and  delivered  to  the  attorneys,  who 
forwarded  them  to  the  lender  in  New  York.  The 
attorneys,  pursuant  to  the  direction  of  the 
lender,  drew  their  draft  on  the  latter  in  New 
York  in,  favor  of  the  borrower,  the  draft  being 
discounted  in  Indiana.  Some  of  the  notes  were 
payable  in  New  York,  and  others  specified  no 
place  of  payment  The  rate  of  interest  re- 
served was  authorised  by  the  law  of  Indiana, 
but  usurious  by  the  law  of  New  York*  It  was 
held  that  the  law  of  Indiana  governed.  The 
decision  is  based  on  the  presumed  intention  of 
the  parties,  inferred  from  all  the  circumstances 
of  the  case.  The  court  said  that,  in  determining 
the  question,  it  must  loolr,  mainly,  to  the  real 
intention  of  the  parties,  and  to  their  acts 
expressive  of  such  intention.  Again,  the  court 
said :  "The  general  rule  is  that,  where  interest 
is  to  be  paid  on  a  contract,  either  expressly  or 
Impliedly,  it  must  be  paid  according  to  the  law 
of  the  place  at  which  the  contract  is  to  be 
performed.  But  the  question  of  the  greatest 
difiiculty  often  is  to  ascertain  where,  under  all 
the  circumstances,  the  contract  is  to  be  per- 
formed, having  reference  to  the  principal  ob- 
ject which  the  parties  had  in  view  in  entering 
into   it" 

In  Mott  V.  Rowland,  85  Mich.  661,  48  N.  W. 
638,  a  resident  of  New  York,  while  temporarily 
In  Michigan,  discussed  the  matter  of  a  loan  to 
a  resident  of  the  latter  state,  and  upon  his  re- 
turn to  New  York  w^rote  the  latter  a  letter  pro- 
posing a  loan  upon  certain  conditions,  suggest- 
ing that  the  latter  execute  and  record  a  mort- 
gage upon  real  property  in  Michigan  and  send 
It  to  him  in  New  York ;  the  borrower  according- 
ly executed  the  mortgage,  and,  after  it  was  re- 
corded, took  it  to  New  York  to  the  lender,  and, 
upon  the  latter's  objection  to  receiving  the  mort- 
gage without  a  note  or  bond,  executed  a  note 
in  New  York,  dating  it,  however,  in  Michigan. 
The  money  was  paid  over  to  him  in  New  York. 
Both  note  and  mortgage  reserved  a  rate  of  in- 
terest which  was  authorized  by  the  law  of  Mich- 
igan, but  usurious  by  the  law  of  New  York.  It 
was  held  that,  under  all  the  circumstances,  the 
law  of  Michigan  governed.  The  decision  clear- 
ly rests  upon  the  ground  that  the  inference  from 
all  the  circumstances  is  that  the  parties  intended 
to  be  governed  by  the  law  of  Michigan,  and  that 
there  was  no  intention  to  evade  the  usury  law  of 
New  York.  The  court  expressly  said  that  the 
parties  had  the  undoubted  right  to  adopt  the 
law  of  either  state  provided  they  did  so  io 
good  faith,  and  then  enumerates,  as  Iht  circum- 
stances from  which  the  inference  that  they  in- 
tended the  law  of  Michigan  to  govern, — the  resi- 
dence of  the  mortgagor  in  Michigan ;  the 
use  of  the  funds  in  that  state;  the 
situation  of  the  mortgaged  lands  there; 
and  the  execution  and  recording  of  the 
mortgage  in  that  state ;  and  the  fact  that  the 
rate  of  Interest  reserved  was  valid  in  that  state 
but  invalid  In  New  York.  The  fact  that  the 
terms  of  the  agreement  were  originally  made 
in  Michigan  is  also  emphasized,  the  court  say- 
ing that  it  has  been  frequently  held  that  the 
place  where  the  terms  of  a  contract  are  agreed 
upon  governs,  rather  than  the  place  where  the 
evidences  of  agreement  are  executed.  Apiiar- 
ently,  the  court  would  have  applied  the  law  of 
Michigan,  even  if  the  agreement  had  been  en- 
tirely made  In  New  York,  for  it  says :  "In  any 
event  the  parties  having  agreed  upon  a  rate  of 
^Lterest  which  was  valid  in  the  state   where 
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the  borrower  resided,  in  the  absence  of  anything 
appearing  to  the  contrary,  the  xmrties  must  be 
presumed  to  have  contracted  with  reference 
to  the  laws  of  the  state  in  which  the  contract 
was  valid.'*  (See  discussion  of  cases  in  the 
opinion.) 

In  Cotheal  t.  BIydenburgh,  6  N.  J.  Eq.  17, 
Affirming  5  N.  J.  Eq.  631,  a  resident  of  New 
York  sold  a  tract  of  land  in  New  Jersey  to  an- 
other resident  of  New  York,  taking  back  a  bond 
and  a  mortgage  on  the  land  as  security  for  the 
purchase  price.  Papers  were  signed  and  ac- 
knowledged in  New  York,  but,  for  convenience, 
were  delivered  In  New  Jersey  at  the  clerk's  of- 
lice  of  the  county  in  which  the  land  was  sit- 
uated. The  bond  and  mortgage  reserved  7  per 
cent  interest,  which  was  authorized  by  the  law 
of  New  York,  but  usurious  by  the  law  of  New 
Jersey.  It  was  held  that  the  contract  was  a 
New  York  contract  and  was  governed  by  the 
law  of  that  state.  The  court  said  it  was  not  a 
case  of  a  borrower  and  lender  residing  in  New 
Jersey  making  a  contract  for  the  loan  of  money, 
and  going  into  New  York  to  exchange  the 
papers,  and  reserving  7  per  cent  interest;  im- 
plying that  in  such  a  case  the  law  of  New  Jer- 
sey would  govern. 

In  Senter  v.  Bowman,  5  Heisk.  17,  a  note 
dated  in  Missouri,  drawing  Interest  at  a  rate 
authorized  by  the  law  of  Missouri,  but  usurious 
by  the  law  of  Tennessee,  was  delivered  in  Ten- 
nessee ;  it  recited  that  the  money  was  advanced 
on  cotton  which  the  makers  were  to  ship  to  the 
payees.  The  court  said  that,  although  the  note 
must  be  regarded  as  having  been  made  In  Ten- 
nessee, where  it  was  delivered,  yet  it  was  compe- 
tent for  the  parties  to  contract  for  the  rate  of 
interest  allowed  by  the  law  of  the  place  where 
It  was  to  be  performed ;  and  it  then  said  that 
the  question  was  whether  the  parties  made  their 
contract  to  be  performed  in  Missouri,  and  that 
that  was  a  question  of  intention  to  be  deduced 
from  the  language  Implied  In  the  contract  in 
the  light  of  the  situation  of  the  parties,  the 
motives  which  induced  the  agreement,  and  the 
purposes  and  objects  designed  to  be  affected  by 
It  The  trial  court  charged  the  jury  that  the 
note  would  not  be  usurious,  although  made  In 
Tennessee,  If  it  appeared  on  its  face  that  it  was 
payable  in  Blissouri.  The  court  held  that  this 
charge  was  misleading,  because  the  Jury  would 
naturally  understand  that  it  must  be  expressed 
upon  the  face  of  the  note  that  it  was  payable 
in  St.  Louis  to  authorize  them  to  find  that  it 
was  not  usurious,  whereas  they  were  authorized 
to  find  such  fact  from  the  circumstances  in  the 
case,  including  the  fact  that  the  note  was 
dated  in  Missouri,  and  that  the  payees  were 
commission  merchants  and  cotton  factors  doing 
business  In  Missouri,  and  that  the  maker  wanted 
an  advance  on  his  shipment  of  cotton  to  them, 
and  the  payees  wanted  to  secure  the  handling 
of  the  cotton. 

In  Brown  v.  Gardner,  4  Lea,  14«'>,  a  resident 
of  Alabama  and  a  resident  of  Tennessee  en- 
tered into  a  written  agreement  in  the  former 
state  for  the  sale  by  the  former  to  the  latter 
of  certain  property,  including  a  tract  of  land 
in  Tennessee.  The  contract  provided  that  the 
buyer  should  give  his  notes  to  bear  interest  at 
the  rate  of  8  per  cent  per  annum  if  not  paid  at 
maturity.  The  deeds  of  the  property  were  sub- 
sequently executed  in  Tennessee,  but,  whether 
the  notes  were  then  executed  and  delivered,  or 
whether  they  were  executed  and  delivered  pre- 
viously in  Alabama,  does  not  appear,  but  the 
court  says  that  the  fact  in  that  respect  was  not 
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very  material.  The  rate  of  interest  stipulated 
was  authorized  by  the  law  of  Alabama,  but  not 
by  the  law  of  Tennessee.  The  court  said  that 
the  parties  to  the  contract  were  manifestly 
contracting  with  reference  to  the  laws  of  Ala- 
bama. It  does  not  appear  exactly  upon  what 
facts  the  court  based  such  Inference,  but,  ap- 
parently, it  was  largely  upon  the  fact  that  the 
rate  of  interest  stipulated  was  legal  by  the  law 
of  Alabama,  but  illegal  by  the  law  of  Tennessee. 

In  Hubble  v.  Morristown  Land  ft  Improv.  Co. 
05  Tenn.  585,  32  8.  W.  965,  the  secretary  and 
treasurer  of  a  Tennessee  corporation  negotiated 
a  loan  for  and  in  behalf  of  his  company  from 
a  resident  of  New  Jersey,  who  was,  at  the  time, 
temporarily  sojourning  in  Connecticut  The 
loan  was  to  be  secured  by  a  mortgage  upon  the 
land  of  the  company  In  Tennessee,  and  the 
money  was  to  be  paid  upon  the  arrival  of  the 
proper  papers  at  the  residence  of  the  lender 
In  New  Jersey.  The  note  and  mortgage  were 
executed  by  the  officers  of  the  company  at  their 
residence  in  North  Carolina,  and  forwarded  to 
the  lender  in  New  Jersey,  the  note  being,  by 
Its  terms,  payable  in  New  Jersey,  and  drawr 
with  interest  at  the  rate  of  7  per  cent,  which 
was  usurious  by  the  law  of  Tennessee  and  that 
of  New  Jersey,  but  lawful  by  the  law  of  North 
Carolina  and  Connecticut.  It  was  held  that 
the  law  of  New  Jersey  governed.  The  court 
said:  "As  already  observed,  this  note  is  pay- 
able, on  its  face,  in  the  state  of  New  Jersey,  and 
the  court  of  chancery  appeals  does  not  find  that 
by  any  understanding  between  the  parties,  the 
execution  and  performance  of  the  contract  were 
to  be  governed  by  any  other  law  than  the  law 
of  the  place  of  payment  as  fixed  by  the  note.  It 
follows  that  the  validity  of  this  contract  must 
be  determined  by  the  law  governing  such  con- 
tracts prevailing  in  the  state  of  New  Jersey.*' 
This  language  seems  to  indicate  that  the  deci- 
sion is  upon  the  ground  that  the  law  of  the 
place  of  performance  governs;  but  the  court 
also  took  the  position  in  this  case  that  the 
note  and  mortgage  were  delivered,  and  the  con- 
tract consummated,  in  New  Jersey,  quoting  with 
approval,  in  this  connection,  the  statement  of 
Tledeman  In  his  work  on  Commercial  Paper, 
S  506  :  "It  is,  however,  not  the  law  of  the  place 
where  the  contract  was  signed  or  executed,  but 
the  law  of  the  place  where  the  contract  was  con- 
summated by  delivery  or  otherwise,  which  gov- 
erns the  construction  of  the  contract  .  .  . 
If  the  contract  is  made  in  one  place,  and  it  Is 
agreed  to  be  performed  in  another  place,  the 
law  of  the  place  of  performance,  instead  of 
the  law  loci  contractus,  will  govern  the  con- 
tract." In  this  case  it  was  conceded  that  the 
contract  was  usurious  by  the  law  of  New  Jersey, 
but  there  was  no  proof  of  the  law  of  New  Jer- 
sey as  to  the  effect  of  charging  usury,  and  the 
court  could  not  presume  that  the  statutes 
of  New  Jersey  respecting  penalties  and 
forfeitures  were  similar  to  those  of  Tennessee, 
and  therefore  held  that  the  contract  was  only 
avoided  to  the  extent  of  the  usury,  although,  if 
it  were  a  Tennessee  contract  the  usury  ap- 
pearing on  the  face  of  the  note  would  void  the 
latter  contract.  The  decision  does  not  seem  to 
rest  upon  the  ground  that  the  law  of  New 
Jersey  governed  because  that  was  the  situs  of 
the  consideration,  and  the  only  mention  of  the 
situs  of  the  consideration  is  In  the  statement 
that  the  money  was  to  be  paid  upon  the  arrival 
of  the  proper  papers  in  New  Jersey. 

In  Jacks  v.  Nichols,  5  N.  Y.  178,  it  was  hel^ 
that  the  law  of  New  York  with  respect  i 
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I^orerned  a  note  dated  In  New  York  given  in  re- 
newal of  a  previous  note  made  and  payable 
In  New  York,  although  It  did  not  name  any  place 
of  payment,  and  was  delivered  to  the  payee 
while  temporarily  staying  In  Connecticut,  it 
appearing  that  the  borrowers  were  residents  of 
New  York,  and  that  the  note  in  question  was 
collaterally  secured  by  a  note  made  by  third 
parties  payable  In  New  York.  The  decision  Is 
upon  the  ground  that,  under  all  the  circum- 
stances, the  parties  must  he  regarded  as  having 
contracted  with  reference  to  the  law  of  New 
York,  their  intention  In  that  regard  being  the 
criterion. 

So,  where  a  contract  was  intended  to  be  per- 
formed, and  was  performed,  partly  in  the  state 
of  Tennessee  and  partly  in  the  state  of  Ar- 
kansas, it  may  be  treated  as  a  contract  of  ei- 
ther state,  and  may,  therefore,  stipulate  for  In- 
terest at  the  highest  rate  allowed  by  either.  Por- 
ter V.  Trice,  26  C  C.  A.  70,  49  U.  S.  App.  205, 
m  Fed.  056. 

The  qualification  or  condition  that  the  par- 
ties must  have  acted  in  good  faith  and  without 
any  intention  to  evade  the  usury  laws  of  the 
place  to  which  the  contract  is  really  referable 
is  expressed  or  implied  in  all,  or  nearly  all,  the 
cases  that  have  ascertained  the  governing  law 
by  reference  to  the  Intention  of  the  parties ;  but 
Is  especially  emphasized  in  the  following  cases : 

In  American  Freehold  Land  &  Mortg.  Co.  y. 
Jefferson,  69  Misa  770,  12  So.  464,  the  court 
said  that  the  presumption  of  law  is  always  in 
favor  of  the  legality  of  purpose  and  motive  of 
the  contracting  parties;  and  where  a  contract 
Is  made  in  one  state  to  be  executed  in  another, 
and  under  the  laws  of  one  would  be  illegal,  and 
under  those  of  the  other  legal,  it  is  reasonable 
to  presume  that  the  parties  Intended  their  con- 
tract to  be  controlled  by  the  laws  of  the  state 
in  which  it  would  be  valid;  and  so  the  courts 
will,  in  furtherance  of  a  presumed  lawful  in- 
tention, assign  it  to  that  state  by  which  its 
validity  will  be  upheld.  So,  too,  there  may  be 
cases  in  which  the  law  of  the  domlcil  of  the 
<Iebtor  and  situs  of  the  security  may  be  ap- 
plied to  a  contract  made  In  another  state  and 
to  be  performed  in  yet  a  third.  It  was  held, 
however,  that  these  principles  did  not  apply 
to  the  ca«e  at  bar,  since  it  was  one  in  which 
the  parties,  manifestly  and  purposely  providing 
for  usury,  have  nought  to  cloak  the  transaction 
and  evade  the  laws  against  usury  by  which 
their  contract  Is  controlled  by  stipulating  that. 
If  litigation  shall  arise,  the  laws  of  another 
state  may  be  invoked  as  a  shield  to  the  usurer. 
The  laws  of  this  state,  and  access  to  its  courts, 
cannot  be  thus  made  the  subject  of  a  contract. 
The  court  said  that  it  was  unnecessary  to  de- 
termine whether  the  contract  was  governed  by 
the  law  of  Tennessee  or  by  that  of  New  York, 
since  it  was  usurious  under  either. 

It  seems  that  a  contract  made  out  of  New 
York,  by  persons  residing  in  the  state,  for  a  loan 
of  money  at  a  higher  rate  of  Interest  than  Is 
allowed  to  be  taken  here,  cannot  be  enforced 
in  the  courts  of  New  York  provided  It  can  be 
shown  that  the  making  of  a  contract  for  the 
loan  in  another  state  was  a  mere  device  to 
cover  a  usurious  premium  for  the  use  of  money, 
and  to  evade  the  operation  of  the  laws  of  New 
York.    Pratt  v.  Adams,  7  Paige,  615. 

In  Hewitt  V.  Bank  of  Indian  Territory  (Neb.) 
^0  N.  W.  250,  it  was  said, — In  reply  to  an  as- 
signment of  error,  that  the  trial  court  erred  in 
refusing  an  Instruction  that  If  the  note  In  suit, 
which  was  dated  at  Oklahoma  and  bore  a  rate 
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of  interest  authorized  by  the  law  of  that  terri- 
tory, was  sent  from  Nebraska,  the  laws  of  the 
latter  state  would  govern, — that  the  trial  court's 
instruction  that  the  law  which  was  contemplated 
by  the  xMirtles  at  the  time  as  governing  the  con- 
tract was  to  control  was  at  least  as  favorable 
to  the  makers  of  the  note  as  they  were  entitled 
to.  Reversed  on  another  point  in  92  N.  W. 
741. 

In  Cope  ▼.  Wheeler,  41  N.  Y.  303  (Affirming 
Cope  V.  Alden,  53  Barb.  350),  where  the  law  of 
New  York  was  applied  to  a  loan  made  in  New 
York  between  citizens  of  New  York,  notwith- 
standing that  the  loan  was  secured  by  a  mort- 
gage upon  real  property  in  Wisconsin,  and  that 
by  the  law  of  New  York  the  transaction  was 
usurious,  while  by  the  law  of  Wisconsin  It  was 
not,  the  court  said,  no  doubt  it  was  possible  for 
parties  in  New  York  to  make  a  contract  or  ad- 
vance with  such  reference  to  a  foreign  law  that 
the  latter  will  govern  its  construction  and  legal 
effect,  but  that  such  rule  does  not  purport  that 
parties,  by  a  mere  mental  operation,  can  im- 
port the  law  of  another  state  into  New  York 
for  the  purpose  of  altering  the  character  of  a 
loan  to  be  made  and  to  be  returned  in  New  York 
without  any  undertaking  or  duty  to  use  the 
money  anywhere  else,  or  any  understanding 
that  in  respect  to  the  use  or  repayment  of  the 
money  the  loan  shall  differ  from  any  other.  In 
this  case  it  was  urged  that  an  additional  rea- 
son why  the  law  of  Wisconsin  should  govern 
was  that  the  borrower  had  money  due  her  there 
at  12  per  cent  interest  which  the  borrower 
there  desired  to  retain,  and  to  which  she  had 
consented,  and  that,  as  she  was  to  receive  12 
per  cent  for  her  money  lent  in  Wisconsin,  she 
was  willing  and  agreed  to  pay  12  per  cent  for 
money  borrowed  in  New  "fork  to  relieve  her 
present  wants.  The  court  said,  however,  that 
the  loan  was  made  in  New  York,  and  was  to  be 
repaid  there,  and  the  use  of  the  money  loaned 
was  unrestricted,  and  the  reason  why  the  bor- 
rower was  willing  to  pay  more  than  lawful  in- 
terest was  wholly  irrelevant  and  immaterial. 

In  Kllcrease  v.  Johnson,  85  Ga.  600,  11  S.  B. 
870.  it  was  held  that  it  was  error  to  strike  out 
a  plea  of  usury  in  an  action  upon  a  promissory 
note  which  alleged  that  the  contract  sued  on 
was  made  and  executed  in  Georgia,  and  was  to 
be  performed  there,  and  that  the  making  of 
the  same  payable  Jn  Massachusetts  was  a  mere 
device  to  avoid  the  laws  of  Georgia. 

In  Agricultural  Nat.  Bank  v.  Sheffield,  4  Hun, 
421,  a  Massachusetts  corporation  agreed  to  take 
notes  In  payment  of  a  Judgment,  which  was  a 
lien  on  real  estate  owned  by  some  of  the  de- 
fendants, under  an  arrangement  which,  by  the 
laws  of  New  York,  would  be  usurious,  though 
not  so  by  the  laws  of  Massachusetts.  All  of 
the  defendants  resided  in  New  York,  and  the 
transactions  took  place  in  that  state;  but  the 
notes  were  dated  and  made  payable  in  Massa- 
chusetts with  the  intention,  as  claimed  by  de- 
fendant's counsel,  to  evade  the  usury  laws  of 
New  York.  It  was  held  that  the  contract 
was  a  Massachusetts  contract,  and  was  governed 
by  the  law  of  that  state  in  respect  of  usury, 
the  evidence  not  being  sufficient  to  show  an  in- 
tention to  evade  the  usury  law  of  New  York. 

In  Holmes  v.  Manning  (Mass.)  19  N.  B. 
25,  it  was  held  that  the  law  of  New  York  with 
respect  to  usury  governed  a  note,  notwithstand- 
ing that  it  was  dated  and  was  made  payable  at 
Boston,  it  appearing  that  the  agent  of  the 
borrower  in  New  York  applied  to  the  lender  for 
the  loan.     The  court  seems  to  have  regarded 
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the  question  as  to  what  law  goyerned  as  one 
of  fact,  under  the  circumstances  of  the  case. 
By  the  law  of  New  York  the  contract  was  usu- 
rious and  Told. 

The  Importance  of  this  qualification  as  to 
?ood  faith  is  still  further  illustrated  by  the 
cases  cited  in  infra,  TV.  b,  where  the  courts 
refused  to  apply  the  law  which  the  rules,  for- 
mulated for  ascertaining  the  ihiexpressed  in- 
tentlou  of  the  parties,  and,  in  some  instances, 
the  express  provisions  of  the  contract,  designate 
as  the  law  with  reference  to  which  the  parties 
intended  to  contract,  because  they  did  not  act 
in  good  faith,  but  in  bad  faith,  and  for  the 
purpose  of  evading  the  usury  law  of  the  real 
situs  of  the  contract  The  cases  there  cited 
will  show  the  circumstances  which,  in  view  of 
the  court,  were  indicative  of  such  bad  faith. 
It  may  be  remarked,  in  this  connection,  however, 
that  bad  faith  can  scarcely  be  predicated  of  the 
bare  circumstance  that  the  lender  desired  to  get 
the  higher  rate  of  interest,  if  any  of  the  vital 
elements  of  the  contract,  or  significant  circum- 
stances of  the  transaction,  had  their  true  (not 
fictitious)  situs  at  the  place  allowing  the  higher 
rate.  This  is  implied  by  the  cases  In  infra, 
IV.  c,  8,  where  the  intention  of  the  parties, 
which  was  given  effect,  was  presumed  from 
the  very  fact  that  the  contract  stipulated  for  the 
higher  rate  of  interest;  and  is  expressly  held 
in  the  following  case : 

It  is  not  an  evasion  of  the  interest  laws  of 
a  state,  in  which  the  contracting  parties  reside, 
to  have  tbe  purchase-money  notes  for  land  ex- 
ecuted in  another  state,  where  the  land  is  slt- 
oated,  in  order  to  gain  a  higher  rate  of  interest 
than  is  allowed  by  the  law  of  the  former  state. 
Van  Vleet  v.  Sledge,  45  Fed.  743. 

In  Goodrich  v.  Williams,  50  Ga.  425,  where 
a  note  made  in  South  Carolina  and  payable  In 
that  state  was  held  to  be  a  South  Carolina  con- 
tract, governed  by  the  law  of  that  state,  the 
•court  said,  in  reply  to  the  contention  that 
the  making  of  the  note  in  South  Carolina  and 
the  provision  for  its  payment  there  were  a  de- 
vice to  escape  the  effect  of  the  Georgia  law 
against  usury,  that  when  the  lender,  wtio  was 
a  resident  of  South  Carolina,  was  applied  to  for 
a  loan  by  the  borrower,  a  resident- of  Georgia, 
he  had  the  right  to  stipulate  that  the  contract 
should  be  made  according  to  the  laws  of  South 
Carolina,  the  place  of  his  residence,  the  place 
where  he  was  doing  business. 

The  court  in  Smith  v.  Muncie  Nat.  Bank,  20 
Ind.  158,  went  even  farther,  saying,  in  reply 
to  the  contention  that  a  bill  drawn  in  Indiana 
was  made  payable  liy  Ohio  for  the  purpose  of 
evading  the  usury  laws  of  Indiana,  that  it  was 
not  denied  that  the  parties  intended  in  good 
faith  that  the  jontract  should  be  executed  in 
Ohio  in  good  faith,  and  that  the  laws  of  a  sis- 
ter state  may  be  taken  advantage  of  by  citizens 
of  Indiana  when,  with  whatever  motive,  they 
elect  to  make  that  state  the  place  of  perform- 
ance of  any  contract  into  which  they  enter. 
The  distinction  In  the  mind  of  the  court  was 
evidently  between  the  designation  of  another 
state  as  the  actual  and  real  place  of  perform- 
ance, though  such  designation  be  made  for  the 
purpose  of  evading  the  usury  law  of  the  state 
where  the  parties  reside,  and  a  mere  nominal 
designation  of  such  other  state  as  the  place 
of  performance,  the  Intention  being  that  the 
<!ontract  should  be  really  performed  in  the 
state  of  the  borrower's  residence. 
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c  Rule  that  lata  upholding  the  contract  viU 
he   applied, 

1.  In  generaL 

The  cases  cited  in  the  last  subdivision  as  il- 
lustrating the  general  principle  that  the  inten- 
tion of  the  parties  Is  to  be  consulted,  inferred 
the  intention  from  all  the  circumstances  In  the 
case  without  referring  the  decision  to  any  for- 
mulated subordinate  rule,  though  In  some  in- 
stances the  rules  are  mentioned  and  relied  up- 
on to  some  extent. 

During  the  course  of  judicial  inquiry  as  to 
the  governing  law,  the  courts,  guided  by  the 
fundamental  principle  of  giving  effect  to  the 
bona  fide  intention  of  the  parties,  have  evolved 
two  subordinate  rules  of  very  extensive  ap- 
plication, resting,  of  course,  upon  the  presumed 
intention  of  the  parties.  These  rules  have  been 
formulated  by  the  United  States  Supreme  Court 
in  Miller  v.  Tiffany,  1  Wall.  298,  17  L.  ed.  540, 
as  follows : 

1.  If  the  interest  allowed  by  the  law  of  tha 
place  of  performance  of  a  contract  is  higher 
than  that  permitted  at  the  place  of  the  contract, 
the  parties  may  lawfully  stipulate  for  the  high- 
er interest. 

2.  If  the  rate  of  interest  be  higher  at  the 
place  of  the  contract  than  at  the  place  of  per- 
formance, the  parties  may  lawfully  contract  in 
that  place,  also,  for  the  higher  rate. 

The  court  said  that  both  rules  were  subject 
to  the  qualification  that  the  parties  acted  la 
good  faith,  and  that  the  form  of  the  transaction 
was  not  adopted  to  disguise  its  real  character. 

Some  of  the  other  statements  of  the  rules  are 
as  follows: 

When  the  rate  of  interest  at  the  place  of  con- 
tract differs  from  the  rate  at  the  place  of  pay- 
ment, the  parties  may  contract  for  either  rale, 
and  the  contract  will  govern.  Cromwell  y. 
Sac  County,  96  U.  S.  51,  24  L.  ed.  081. 

Parties  to  a  contract  made  in  one  state  pay- 
able in  another  may,  if  they  act  in  good  faith, 
stipulate  for  the  highest  rate  of  Interest  allowed 
by  either  the  law  of  the  place  where  the  con- 
tract is  made  or  that  where  it  is  payable.  Ar- 
nold V.  Potter,  22  Iowa,  194. 

In  Smith  V.  Parsons,  55  Minn.  520,  57  N.  W. 
311,  the  court  said  that  It  was  in  accord  with 
the  weight  of  authority  and  with  principle  that, 
where  two  parties  make  a  contract  of  loan  in 
one  state  to  be  performed  in  another,  they  may, 
acting  in  good  faith  and  without  intent  to 
evade  the  law,  agree  that  the  law  of  either  state 
shall  control  as  to  the  rate  of  interest. 

Parties  to  a  contract  made  In  one  state  and 
payable  in  another  may  lawfully  stipulate  for 
the  rate  of  interest  allowed  in  either,  if  It  is 
done  In  good  faith,  and  not  as  a  cover  for  usury. 
Townsend  v.  Riley,  46  N.  H.  300.  It  was  held 
In  this  case  that  where  a  promissory  note  was 
made  payable  in  one  state,  and  after  Its  ma- 
turity the  maker  In  another  state,  where  he  had 
his  domlcil,  agreed  to  pay  the  lawful  rate  of 
Interest  of  the  latter  state  upon  such  note, — 
such  agreement  was  not  usurious,  although  the 
rate  of  Interest  was  greater  than  that  in  the 
state  where  the  note  was  originally  payable. 

The  general  rule  that  interest  Is  to  be  paid 
upon  contracts  according  to  the  law  of  the  place 
where  they  are  to  be  paid  must  be  understood 
as  applicable,  alone,  to  contracts  In  which  the 
parties  have  failed  to  make  any  stipulation  as 
to  the  rate  of  Interest.  In  such  cases  It  is  pi 
sumed  that  the  parties  contracted  with  a  vie' 
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to  the  rate  of  interest  allowed  by  the  law  of 
the  place  of  payment.  It  Is  upon  this  presump- 
tion the  general  rule  is  based ;  but,  where  the 
parties,  by  the  very  terms  of  the  contract,  stip- 
ulate for  a  higher  or  lower  rate  of  interest 
than  is  allowed  by  the  law  of  the  place  where 
the  payment  is  to  be  made,  the  presumption 
that  the  contract  was  made  with  a  view  to  the 
law  of  that  place  cannot  arise,  and  therefore 
does  not  apply.     Bolton  v.  Street,  3  Coldw.  31. 

In  Cockle  v.  Flack,  93  U.  8.  344,  23  L.  ed. 
949,  it  was  held  that  an  agreement  for  the  re- 
payment of  advances  made  by  a  commission 
merchant  in  Baltimore  to  a  pork  packer  in  Illi- 
nois was  not  usurious  because  it  reserved  a 
rate  of  interest  in  excess  of  that  allowed  by  the 
law  of  Maryland  but  not  in  excess  of  that  al- 
lowed by  the  law  of  Illinois.  It  does  not  ap- 
pear in  this  case  where  the  contract  was  made 
or  payable,  it  merely  appearing  that  the  con- 
tract was  made  by  letter.  For  aught  that  ap- 
pears in  this  case,  the  contract  may  have  been 
made  and  payable  in  the  same  place.  The 
court  said,  however,  that  the  contract  was 
quite  as  much  an  Illinois  contract  as  a  Mary- 
laud  contract. 

These  rules  have  been  stated  in  slightly  dif- 
ferent forms,  and  specifically  applied,  in  many 
cases,  and  are  established  beyond  question ;  but 
It  is  doubtful  whether  the  case  to  which  their 
origin  is  usually  traced  is  authority  for  them. 
That  is  the  case  of  Depau  v.  Humphreys,  8 
Mart.  N.  8.  1,  in  which  the  Louisiana  supreme 
court  held  that  a'  note  made  and  delivered  in 
New  Orleans,  payable  in  New  York,  bearing  a 
rate  of  interest  authorized  by  the  law  of  Louisi- 
ana, but  usurious  by  the  law  of  New  York,  was 
governed  by  the  law  of  I^uislana,  and  was  not 
usurious.  The  purpose  of  much  of  the  argu- 
ment in  the  opinion  seems  to  be  to  establish  the 
proposition  that,  while  the  rate  of  interest  ej 
mora  Is  to  be  determined  by  the  law  of  the 
place  of  payment,  the  validity  of  the  stipula- 
tion for  a  certain  rate  is  to  be  determined  by 
the  law  of  the  place  where  the  contract  is 
made,  and  where  the  consideration  Is  advanced ; 
though  in  this  case  the  application  of  'such 
principle  operated  to  uphold  the  contract. 

The  Alabama  supreme  court,  in  Ilanrick  y. 
Andrews,  0  Port.  (Aia.)  9,  took  this  view  of  the 
decision  in  the  Louisiana  case  but  the  question 
is,  perhaps,  not  very  important,  except  as  a 
matter  of  Judicial  history,  since  the  rules  them- 
selves are  supported  by  a  large  number  of  sub- 
sequent decisions. 

The  two  rules  formulated  in  Miller  y.  Tif- 
fany, 1  Wall.  298.  17  L.  ed.  540,  are  but  specific 
applications  of  the  more  general  principle,  that 
the  parties  are  presumed  to  have  contracted 
with  reference  to  a  law  that  will  uphold,  rather 
than  one  that  would  invalidate,  their  contract. 
While  that  principle  cannot  operate  to  desig- 
nate, as  the  place  furnishing  the  appllcatory 
law,  a  place  that  otherwise  bears  no  relation 
to  the  parties  or  to  the  transaction  in  question, 
yet  it  is  not  necessarily  limited  to  a  choice  be- 
tween the  locus  contractus  and  locus  solutionis. 
Thus,  the  residence  of  one  or  both  the  parties 
may,  under  the  operation  of  this  principle,  fur- 
nish the  appllcatory  law. 

The  law  of  the  place  of  payment  does  not  nec- 
essarily govern  the  rate  of  Interest  which  may 
be  contracted  for.  Where  the  law  of  the  place 
where  the  parties  reside  allows  a  greater  rate, 
they  may  contract  with  reference  to  that  law  ; 
and,  If  the  contract  is  valid  according  to  that 
law,  it  will  not  be  declared  usurious  because  it 
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exceeds  the  rate  allowed  by  the  law  of  the  place 
of  payment.  VI let  v.  Camp,  13  Wis.  198,  Fol- 
lowing Richards  v.  Globe  Bank,  12  Wis.  692. 

In  Scott  V.  Perlee,  39  Ohio  St.  63,  48  Am. 
Rep.  421,  a  resident  of  Ohio,  while  temporarily 
in  Illinois,  agreed  to  make  a  loan  to  a  resident 
of  the  latter  state,  upon  his  note  to  be  signed 
as  surety  by  a  resident  of  Ohio ;  and,  without 
further  arrangement,  the  borrower  wrote  the 
note  In  Illinois,  dating  it  there,  and  sent  it  to 
the  surety  in  Ohio,  who  signed  it  and  deliv- 
ered it  to  the  payee  in  Ohio,  receiving  the  money 
in  that  state,  and  forwarding  it  to  the  principal. 
The  parties  intended  in  good  faith  to  contract 
with  reference  to  the  law  of  Illinois  as  to  the 
rate  of  interest  to  be  paid  for  the  use  of  the 
money.  The  court  conceded  that  the  contract 
was  not  completed  until  delivery  in  Ohio.  It 
said  that,  if  the  note  in  question  had  expressly 
been  made  payable  in  Illinois,  the  case  would 
have  fallen  within  the  general  principle  stated 
in  Kllgore  v.  Derapsey,  25  Ohio  St.  413,  18  Am.. 
Rep.  306.  that,  where  a  contract  was  entered 
into  In  one  state  to  be  performed  In  another  be- 
tween citizens  of  each,  and  the  rate  of  interest 
is  different  in  the  two,  the  parties  may,  in  good 
faith,  stipulate  for  the  rate  of  either,  and  will 
be  presumed  to  have  contracted  with  reference 
to  the  law  where  the  stipulated  rate  Is  lawful 
until  such  presumption  is  overcome.  It  then 
expressed  the  opinion  that,  for  the  purposes  of 
such  rule,  the  note  might  be  deemed  payable  la 
Illinois,  that  being  the  residence  of  the  debtor 
and  the  place  where  It  was  dated  and  signed  by 
him ;  but  held  that,  even  if  the  contract  were 
to  be  regarded  as  made  and  payable  in  Ohio,  yet 
it  could  be  upheld ;  saying  that  there  was  no 
reason  why  a  citizen  of  Illinois  or  any  other 
state  may  not  come  Into  Ohio  and  borrow  money 
to  be  used  in  the  state  of  his  residence,  and  In 
good  faith  contract  with  reference  to  the  laws 
of  the  latter  state  independently  of  where  hisi 
note  is  executed,  or  where  it  is  legally  presumed 
to  be  payable.  The  court,  in  referring  to  Ar- 
nold V.  Potter,  22  Iowa,  195,  and  Chapman  v. 
Robertson,  6  Paige,  627,  81  Am.  Dec.  264,  said 
it  was  true  that  in  those  cases  security  was  giv- 
en by  mortgage  upon  lands  in  the  state  of  the 
debtor's  residence,  and  that  such  fact  had  sig- 
nificance in  determining  what  the  Intention  of 
the  parties  was  as  to  the  laws  of  which  state 
their  contract  had  reference,  or  by  which  it  was 
to  be  construed ;  but  it  was  a  fact  of  no  greater 
significance  than  the  facts  In  the  case  at  bar, 
that  the  borrower  actually  negotiated  for  the 
loan  In  the  state  of  his  residence,  dated  his  note 
there,  and  stipulated  for  interest  allowed  by  her 
laws.  This  decision  dearly  makes  the  question 
turn  upon  the  Intention  of  the  parties.  The 
court  says,  in  this  connection :  "That  the  par- 
ties here  entered  into  this  contract  in  good  faith 
with  reference  to  the  laws  of  Illinois,  there 
can  be  no  doubt.  The  law  of  Ohio  never  en- 
tered Into  the  transaction  so  far  as  the  Inten- 
tion of  the  parties  can  be  ascertained.  There 
was  no  intention  to  make  an  illegal  contract ; 
and  to  hold  it  illegal  we  must  be  able  to  say 
that  the  mere  fact  that  Scott  [the  borrower] 
forwarded  this  note  to  his  surety  for  his  sig- 
nature, and  that  it  was  signed  and  delivered  by 
the  surety  in  Ohio,  and  the  money  there  paid 
(more  than  probably  as  a  mere  matter  of  con- 
venience), has  the  effect  of  defeating  the  in- 
tention of  the  parties.  It  is  dlfllcult  to  per- 
ceive upon  what  principle  we  should  so  find. 
We  do  not.  In  thus  holding,  encourage  two  cit- 
IzeuB  of  Ohio  to  lypigjj  i^(£#R!»gte  '°' 
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money  to  be  used  here,  and  make  their  notes 
payable  in  another  state,  nor  in  any  way  relax 
the  strictness  of  the  rules  which  prevent  any 
form  of  evasion  of  the  law  against  usury ;  but 
we  hold  that  it  is  not  repugnant  to  such  law 
for  a  person  to  contract  with  reference  to  the 
law  of  his  domlcil  for  money  to  be  used  there, 
where  no  such  evasion  is  sought  or  intended." 

»o,  in  Dugan  v.  Lewis,  79  Tex.  246,  12  L.  R. 
A.  03,  14  S.  W.  1024,  the  court  said  that  the 
rate  of  interest  on  a  contract  between  citizens 
of  different  states  may  be  fixed  according  to  the 
law  of  either  state ;  and  upon  this  principle  ap- 
plied the  law  of  Texas  (the  borrower's  resi- 
dence), according  to  which  the  istipulated  rate 
was  valid,  rather  thah  the  law  of  New  York, 
according  to  which  it  was  usurious,  notwith- 
standing that  the  contract  seems  to  have  been 
made  and  payable  in  New  York.  The  loan  in 
this  case  was  secured  by  a  deed  of  trust  upon 
real  property  in  Texas,  which  expressly  provided 
that  the  contract  should  be  construed  according 
to  the  law  of  Texas.  The  court,  however,  held 
that  that  provision  did  not  cover  the  question 
as  to  the  validity  of  the  contract,  and  was  Im- 
portant merely  as  a  circumstance  to  be  con- 
sidered in  ascertaining  and  giving  effect  to  the 
intention  of  the  parties. 

In  I'ancoast  v.  Travelers*  Ins.  Co.  79  Ind.  172, 
the  court  laid  it  down  as  a  general  principle 
that,  where  the  parties  reside  in  different  states, 
they  may  contract  for  a  rate  of  Interest  allowed 
by  either  state,  provided  it  be  done  in  good  faith 
without  an  attempt  to  evade  the  usury  laws. 
In  this  case,  however,  the  contract  was  made  in 
the  state  whose  law  was  applied,  though  pay- 
able elsewhere ;  so  that  it  came  within  the  sec- 
ond of  the  rules  stated  In  Miller  v.  Tiffany,  1 
Wall.  298,  17  L.  ed.  540. 

In  Arnold  v.  Potter,  22  Iowa,  194,  it  was 
held  that  if  the  parties  act  in  good  faith  and 
without  intent  to  erode  either  the  law  of  the 
place  where  the  contract  was  finally  completed, 
or  where  the  payment  was  to  be  made,  it  was 
competent  for  a  lender  residing  in  Massachu- 
setts, and  a  borrower  residing  in  Iowa  who  se- 
cures the  loan  by  a  mortgage  on  real  property 
In  the  latter  state,  to  contract  for  the  rate  of 
Interest  allowed  by  the  law  of  Iowa,  although 
the  notes  given  by  the  borrower  were  payable 
in  New  York,  and  the  notes  and  mortgage, 
though  dated  in  Iowa,  were  actually  delivered 
in  Massachusetts,  the  money  being  received  in 
the  latter  state.  The  decision  in  this  case, 
however,  is  carefully  limited  to  the  facts  In  the 
case,  and  the  court  expressly  said  that  it  did 
not  mean  to  hold  that  two  citizens  of  Massa- 
chusetts could  make  a  contract  in  that  slate 
payable  there  or  in  New  York,  agree  to  be  gov- 
erned by  the  laws  of  Iowa  or  California,  and 
thereby  avoid  the  consequences  of  usury;  or 
that  a  citizen  of  one  state  could  make  his  note 
in  another  state  to  a  resident  there,  payable  in 
a  third,  with  interest  as  allowed  in  a  fourth. 
The  important  facts  which  were  held  to  justify 
the  parties  in  contracting  with  reference  to  the 
law  of  lewa  were  the  residence  of  the  lender, 
and  the  location  of  the  property  by  which  the 
debt  was  secured,  in  that  state.  Other  facts 
were  emphasized,  but  their  significance  lies  in 
their  bearing  upon  the  good  faith  of  the  parties. 
It  will  be  observed  that  the  decision  is  upon  the 
assumption  that  it  is  found  as  a  fact  that  the 
parties,  in  good  faith,  agreed  that  the  law  of 
Iowa  should  govern  with  respect  to  interest. 

In  American  Freehold  liand  Mortg.  Co.  v. 
Sewell,  92  Ala.  163,  13  L.  B.  A.  299,  9  So.  143, 
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the  court  queried  whether  the  parties  may  not 
legally  contract  for  a  rate  of  interest  lawful  by 
the  lex  rei  aitw,  though  unlawful  by  the  lex 
loci  contractus  and  lex  loci  solutionis.  In  this 
case,  however,  the  lex  loci  contractus  and  the 
lex  rei  sites  were  coincident. 

See  also  Mott  v.  Rowland.  85  Mich.  561.  48 
N.  W.  638,  and  American  Freehold  Land  & 
Mortg.  Co.  V.  Jefferson,  69  Miss.  770,  12  So. 
464,  supra,  IV.  b. 

In  Bullard  v.  Thompson,  35  Tex.  813,  a  resi- 
dent of  Texas,  while  temporarily  in  New  York, 
there  executed  and  delivered  his  promissory 
notes,  but  dated  them  at  his  residence  in  Texas, 
and  stipulated  therein  for  a  rate  of  interest  au- 
thorized by  the  law  of  Texas,  but  usurious  by 
the  law  of  New  York.  The  court  held  that  the 
fact  that  the  notes  were  dated  at  the  maker's 
residence  In  Texas  forcibly  implied  that  they 
were  to  be  paid  in  accordance  with  the  laws  of 
Texas,  and  that  such  Inference  was  greatly 
strengthened  by  the  fact  that  such  notes  were 
not  repugnant  to  the  law  of  Texas,  whilst  they 
were  to  the  law  of  New  York.  No  place  of 
payment  was  specified. 

2.  When  contract  usurious  by  lOdP  laci  contract- 
us, hut  valid  hy  lex  loci  solutionis. 

The  following  cases  sustain  and  apply  the 
rule  that  the  law  of  the  place  of  payment  gov- 
erns in  respect  to  usury  If  the  Interest  reserved 
is  not  usurious  by  that  law,  but  is  by  the  law  of 
the  place  where  the  contract  was  made  and 
there  are  no  circumstances  sufficient  to  rebut  the 
presumption  that  the  parties  intended  to  con- 
tract with  reference  to  the  former  law 
(strengthened,  as  it  is,  by  the  presumption  that 
the  parties  intended  to  contract  with  reference 
to  a  law  that  will  uphold,  rather  than  one  that 
will  invalidate,  their  contract)  or  to  show  that 
the  place  of  payment  was  designated  as  a  mere 
cover  lor  usury.  It  will  be  observed  that  In 
some  of  these  cases  there  are  other  circum- 
stances, beside  the  mere  facts  that  the  con- 
tract is  payable  at  a  particular  place  and  is 
valid  by  the  law  of  that  place,  to  aid  the  pre- 
sumption that  the  parties  intended  to  contract 
with  reference  to  that  law ;  as,  for  instance,  in 
Hamilton  v.  Fowler,  40  C.  C.  A.  47,  99  Fed.  IS, 
infra,  that  the  note,  although  in  fact  executed 
in  a  different  state,  purported  upon  its  face  to 
have  been  made  in  Missouri,  where  It  was  pay- 
able. The  combined  effect  of  these  cases,  how- 
ever, is,  at  least,  to  establish  the  rule  that, 
prima  facie  and  upon  the  face  of  the  contract, 
the  law  of  the  place  of  payment  governs  when 
it  upholds,  and  the  law  of  the  place  where  the 
contract  was  made  would  invalidate,  the  con- 
tract. Some  of  these  cases,  ft  will  be  observed, 
go  beyond  this,  and  negative  the  effect  of  cer- 
tain other  circumstances  to  defeat  the  rule. 

If  a  bond  be  not  usurious  by  the  law  of  the 
place  where  payable,  a  plea  of  usury  cannot  be 
sustained  in  an  action  thereon,  unless  It  al- 
leges that  the  place  of  payment  was  Inserted  as 
a  shift  or  device  to  evade  the  law  of  the  place 
where  the  bond  was  made.  Junction  R.  Co.  v. 
Bank  of  Ashland,  12  Wall.  226,  20  L.  ed.  385. 
The  court  apparently  concedes  that,  If  the  bond 
had  been  usurious  by  the  law  of  the  place  of 
payment,  but  valid  by  the  law  of  the  place  where 
it  was  made,  the  latter  law  would  govern. 

Where   commission   merchants   In   New   York 
agreed  to  advance  money  to  defendant  to  be  re- 
imbursed   with    interest   from   the   proceeds   of 
flour  sent  to  them  by  him,  the  advance  to  h&lp 
made  in  New  York  and  to  be  repaid  there,  th^^^ 
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Btate  was  the  place  of  performance,  and  it  was 
legitimate  to  fix  the  rate  of  interest  there  al- 
lowed by  law.  Peyton  v.  Heinekin,  131  U.  8. 
CI.,  Appz.,  and  20  L.  ed.  679.  In  this  case  the 
contract  seems  to  have  been  made  in  Tennessee. 

Contracts  made  In  one  place,  to  be  performed 
in  another,  are  to  be  governed  by  the  laws  of 
the  place  of  performance ;  and,  if  such  laws  al- 
low a  higher  rate  of  interest  than  those  of  the 
place  of  execution  of  the  contract,  the  parties 
may  expressly  stipulate  for  such  higher  rate  of 
Interest,  and  the  contract  will  be  valid  and 
obligatory.     Wittkowskl  v.  Harris,  64  Fed.  712. 

The  effect  of  the  reservation  of  an  unlawful 
rate  of  interest  in  a  note  which  purports,  upon 
its  face,  to  have  been  made  in  Missouri  and  is 
payable  there  is  governed  by  the  law  of  Missouri, 
although  the  makers  reside  in  another  state,  and 
It  is  secured  by  a  mortgage  on  real  estate  sit- 
uated in  the  latter  state,  and  the  note  and  mort- 
gage were  in  fact  executed  there.  Hamilton  v. 
Fowler,  40  C.  C.  A.  47,  99  Fed.  18. 

In  Kroegher  v.  Callvada  Colonization  Co.  119 
Fed.  641,  it  was  held  that  the  fact  that  a  con- 
tract, by  which  a  Colorado  corporation  agreed 
to  pay  a  director  8  per  cent  interest  on  money 
to  be  advanced  by  him  to  discharge  liens  on  the 
corporation's  property  in  Nevada,  was  made  in 
Pennsylvania,  where  such  rate  was  unlawful, 
did  not  invalidate  it,  such  rate  being  permissible 
in  both  Colorado  and  Nevada,  and  there  being 
nothing  to  show  that  it  was  made  with  the  in- 
tention and  as  a  means  of  evading  the  Pennsyl- 
yania  statute. 

A  note  made  in  Arkansas,  but  payable  in  Ten- 
nessee, is  governed  by  the  laws  of  Tennessee; 
and,  in  the  absence  of  proof  of  the  law  of  that 
state,  such  note,  though  usurious  If  governed  by 
the  law  of  Arkansas,  will  be  enforced  in  her 
courts.     White  v.  Frledlander,  85  Ark.  52. 

At  common  law  bonds  are  governed,  in  re- 
spect of  the  validity  of  the  rate  of  interest  re- 
served, by  the  law  of  the  state  where  they  are 
payable.  Butler  v.  Bdgerton,  15  Ind.  15.  This 
was  upon  the  assumption  that  the  bonds  were 
actually  made  and  delivered  in  another  state. 
The  rate  of  interest  reserved  was  valid  by  the 
law  of  the  state  where  the  bonds  were  payable. 

The  rule  stated  in  Miller  y.  Tiffany,  1  Wall. 
298,  17  L.  ed.  540,  was  applied  in  Smith  v. 
Muncie  Nat  Bank,  29  Ind.  158,  with  the  result 
that  a  bill  of  exchange  drawn  in  Indiana  upon 
a  party  in  Ohio  and  payable  in  the  latter  state 
and  accepted  there,  being  valid  by  the  law  of 
Ohio,  was  held  not  usurious,  although  it  allowed 
a  greater  rate  of  interest  than  was  allowed  by 
the  law  of  Indiana. 

In  Bigelow  v.  Burnham,  83  Iowa,  120.  49  N. 
W.  104,  a  note  bearing  7  per  cent  interest,  with- 
out specifying  the  place  of  payment,  wai  dated 
on  its  face  in  Iowa.  It  appeared,  however, 
that  the  note  was  signed  in  New  York,  and  was 
there  delivered  to  the  payee  who  resided  in  that 
state,  the  maker  being  a  resident  of  Iowa.  It 
was  not  shown  where  the  indebtedness  was  in- 
curred for  which  the  note  was  given,  or  where 
the  consideration  therefor  was  delivered  to  and 
received  by  the  maker.  The  rate  of  interest 
was  usurious  by  the  law  of  New  York,  but  law- 
ful by  the  law  of  Iowa.  It  was  held  that  the 
fact  that  the  note  was  dated  in  Iowa  raised  a 
presumption  that  Iowa  was  the  place  of  pay- 
ment, and  that  that  presumption,  under  all  the 
circumstances  of  the  case,  was  not  overcome 
by  the  fact  that  it  was  actually  delivered  in  New 
York.  The  court,  having  thus  fixed  Iowa  as 
the  place  of  payment,  applied  the  rule  stated  at 
62  L.  R.  A. 


the  beginning  of  this  subdivision,  with  the  re- 
sult that  the  law  of  Iowa  was  applied,  and  the 
contract  upheld.  The  court  expressly  qualifies 
the  rule  by  the  condition  that  the  transaction 
be  a  bona  fide  one,  and  not  a  mere  device  for 
securing  usurious  interest. 

In  Martin  v.  Martin,  1  Bmedes  ft  M.  176,  it 
was  held  that  a  note  made  and  delivered  in  Mis- 
sissippi, but  payable  in  New  Orleans,  where  the 
payee  did  business,  bearing  10  per  cent  interest, 
was  governed  by  the  law  of  Louisiana  in  re- 
spect of  usury.  The  law  of  Louisiana  on  the 
subject,  however,  not  being  proved,  the  court 
held  that  it  must  be  presumed  the  contract  was 
valid. 

In  Duncan  v.  Helm,  22  La.  Ann.  418,  a  resi- 
dent of  Mississippi  applied  to  another  resident 
of  that  state  for  a  loan ;  the  latter  granted  the 
application  in  Mississippi,  and  agreed  to  give 
the  borrower  his  bill  on  New  Orleans,  and  au- 
thorized a  third  person  in  Ix)ui8iana  to  accept 
the*mortgage.  The  notes,  and  a  mortgage  upon 
real  property  in  Louisiana,  were  executed  and 
made  payable  in  the  latter  state.  The  court  held 
that  the  law  of  Ijouislana  in  respect  of  usury 
governed.  It  said  that,  even  if  the  agree- 
ment entered  into  in  .Mississippi  could  be  re 
garded  as  the  contract  whereby  the  money  was 
loaned  to  the  borrower  (a  proposition  which  the 
court  said  it  could  not  assent  to),  still  it  was 
to  have  effect  in  Louisiana,  and  came  within  a 
provision  of  the  Civil  Code  declaring  that  the 
effect  of  the  acts  passed  in  one  country  to  have 
effect  in  another  is  regulated  by  the  laws  of  the 
country  where  they  are  to  have  effect. 

The  general  principle  in  relation  to  contracts 
made  in  one  place  to  be  executed  in  another, 
such  as  promissory  notes  executed  and  delivered 
in  one  state,  but  made  payable  in  another,  is 
well  settled.  They  are  governed  by  the  laws  of 
the  place  of  performance ;  and,  if  the  interest  al- 
lowed by  the  laws  of  the  place  of  performance  Is 
higher  that  that  permitted  at  the  place  of  the 
delivery  of  the  contract,  the  parties  may 
stipulate  for  the  higher  interest  without 
incurring  the  penalties  of  usury.  Ames  t. 
Benjamin,  74  Minn.  335,  77  N.  W.  230. 
In  this  case  a  resident  of  Minnesota  executed 
and  delivered  in  that  state  a  note  and  chattel 
mortgage  upon  property  in  that  state  to  a  resi- 
dent of  North  Dakota.  The  notes  were  made 
payable  in  the  latter  state  and  drew  a  rate  of 
Interest  allowed  by  the  law  of  that  state,  hot 
usurious  by  the  law  of  Minnesota.  The  court 
said  that  there  was  nothing  in  the  transaction 
which  indicated  any  attempt  on  the  part  of  the 
payees  to  evade  the  usury  laws  of  Minnesota, 
unless  such  attempt  was  to  be  inferred  from  the 
mere  facts  that  the  notes  were  made  payable  in 
North  Dakota,  and  drew  a  rate  of  interest  in 
excess  of  that  permitted  in  Minnesota.  The 
court  expressly  qualified  the  rule  above  stated 
by  saying  that  It  must  be  understood  that  mak- 
ing the  note  payable  in  another  state,  wherein 
another  rate  of  interest  is  permitted  than  in 
Minnesota,  must  not  be  a  device  to  evade  the 
usury  laws  of  Minnesota,  but  that  such  an  in- 
tent cannot  be  inferred  from  the  facts  stated. 

A  stipulation  for  interest.  In  a  note,  which  is 
valid  according  to  the  law  of  the  place  where 
the  Interest  was,  in  good  faith,  agreed  to  be 
paid,  will  be  upheld  in  Missouri,  where  the  note 
was  signed,  as  the  law  of  that  state  only  pur- 
ports to  affect  the  right  to  recover  interest  in 
case  of  usury.     Long  v.  Long,  141  Mo.  352,  44 
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tract  thoagli  executed  In  Missoari,  and  la  not 
uaurloua  if  it  beara  a  rate  of  interest  allowed 
by  the  law  of  Kansas,  though  In  excess  of  that 
allowed  by  the  law  of  Missouri.  Central  Nat. 
Bank  ▼.  Cooper,  85  Mo.  App.  385. 

In  Coad  v.  Home  Cattle  Co.  32  Neb.  761,  40  N. 
W.  757,  a  Wyoming  corporation  having  most  of 
its  property,  and  transacting  the  greater  part  of 
its  business,  In  Nebraslca,  dated  and  signed 
a  note  in  Wyoming,  where,  by  its  terms, 
it  was  payable,  reserving  a  rate  of  in* 
terest  authorised  by  the  law  of  Wyoming,  but 
usurloua  by  the  law  of  Nebraska.  The  note  was 
secured  by  a  mortgage  executed  in  Wyoming  on 
certain  real  and  personal  property  of  the 
corporation  U\  Nebraska.  The  payee  and 
mortgagee,  who  was  a  resident  of  Wyoming, 
refused  to  pay  the  money  until  he  had 
examined  the  records  in  Nebraska,  and 
after  making  such  examination,  the  money 
was  paid  over  in  Nebraska,  and  the  note  and 
mortgages  delivered  there.  The  court  held 
that  the  law  of  Wyoming  governed,  there  being 
nothini^  lo  Indicate  an  intent  to  evade  the  usury 
law  of  Nebraska.  The  decision  s^ems  to  be  up- 
on the  assumption  that  the  loan  contract,  as 
distinguished  from  the  note  and  mortgage,  was 
made  in  Wyoming.  The  court,  however,  cites 
with  apparent  approval  the  doctrine  laid  down 
in  Miller  v.  Tiffany,  1  Wall.  298,  17  U  ed.  540. 
Upon  the  assumption,  however,  that  the  contract 
was  both  made  and  performable  in  Wyoming,  it 
Is  not  apparent  why  it  was  necessary  to  invoke 
such  doctrine.  Regarding  the  note  and  mort- 
gage as  the  contract,  the  doctrine  of  the  case  re- 
ferred to  would  be  applicable,  since  they  were 
made  (i.  e.  delivered)  in  Nebraska,  and  were 
payable  in  Wyoming.  The  consideration  was 
also  paid  over  in  Nebraska  at  the  time  the  note 
and  mortgage  were  delivered. 

In  Ball  V.  Consolidated  Frankllnlte  Co.  82  N. 
J.  L.  102,  where  a  note  made  in  New  York,  but 
payable  in  New  Jersey,  was  attacked  as  usurious, 
the  court  held  it  was  governed  by  the  law  of 
New  Jersey,  saying  that,  where  a  note  is  made 
and  payable  at  a  particular  place,  it  is.  In  all 
respects,  to  be  treated  as  If  made  there  without 
regard  to  the  place  where  it  Is  dated  or  deliv- 
ered. Tested  by  the  law  of  New  Jersey,  the 
note  was  not  usurious. 

In  Berrien  v.  Wright,  26  Barb.  208,  it  was 
held  that  a  note  made  and  delivered  in  New 
York,  but  payable  In  Florida,  reserving  Interest 
at  the  rate  of  8  per  cent,  was  governed  by  the 
law  of  Florida,  and  was,  therefore,  not  usurious, 
where  it  was  given  as  a  part  consideration  for 
lands  in  Florida,  the  negotiation  for  the  sale 
of  which  was  commenced  and  completed  in 
Florida,  though  the  contract  was  reduced  to 
form  in  New  York,  and  the  note  signed  and  de- 
livered there.  The  court  seems  to  have  been  of 
the  opinion  that  the  contract  must  be  deemed  to 
have  been  made  In  Florida;  but  it  seems  that 
the  same  decision  would  have  been  reached  if 
the  court  had  regarded  the  contract  as  made  in 
New  York,  since  it  was  to  be  performed  in 
Florida,  for  the  opinion  states  the  broad  propo- 
sition that  when  a  personal  contract,  by  its 
terms,  is  to  be  performed  in  another  state,  and 
the  place  of  its  performance  Is  not  chosen  with 
any  intention  to  avoid  the  laws  of  New  York, 
but  because  that  place  best  suits  the  intention  of 
the  parties,  the  usury  laws  of  New  York  do  not 
apply  to  it,  although  it  was  made  and  executed 
in  New  York.  The  court  added  that,  of  course, 
there  would  be  a  presumption  of  an  Intent  to 
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evade  our  laws  until  some  explanation  should 
be  made. 

Where  money  was  loaned  to  a  Arm  of  Iowa 
.bankers  by  a  resident  of  New  York,  and  a  cer- 
tificate of  deposit  was  issued,  dated  in  Iowa,  ac- 
knowledging the  receipt  of  the  money,  and  prom- 
ising to  pay  the  same  to  the  order  of  the  lender 
at  a  rate  of  interest  valid  by  the  law  of  Iowa 
but  usurious  by  the  law  of  New  York,  the  con- 
tract will  be  regarded  as  an  Iowa  contract  and 
governed  by  Its  laws  with  respect  to  usury,  not- 
withstanding that  the  money  was  actually  re- 
ceived for  the  firm  by  a  partner  or  agent  in 
New  York.  Potter  y.  Tallman,  35  Barb.  182. 
There  was  no  place  of  payment  mentioned,  but, 
In  legal  effect,  the  certificate  was,  of  course, 
payable  to  the  bank  in  Iowa. 

In  llackettstown  Bank  v.  Rea,  6  Lans.  455, 
64  Barb.  175,  Affirmed  In  53  N.  Y.  618,  it  was 
held  that  a  note  which  was  payable  in  New 
York,  where  the  maker  and  indorser  resided, 
was  not  usurious  because  discounted  in  New 
Jersey  for  more  than  the  legal  rate  of  interest 
there,  the  rate  not  being  usurious  according  to 
the  law  of  New  York. 

A  note  given  in  North  Carolina,  payable 
in  New  York,  as  the  price  of  merchandise  sold 
in  New  York,  is  not  usurious  because  it  bears 
the  rate  of  interest  allowed  by  the  law  of  New 
York.  Roberts  v.  McNeely,  62  N.  C.  (7  Jones 
L.)  506,  78  Am.  Dec.  261.  The  court  laid  down 
the  principle  that  where  a  contract  Is  made  in 
one  country,  and  Is  to  be  performed  In  another, 
the  rate  of  Interest  will  be  according  to  the  law 
of  the  latter.  It  said,  however,  that  If  the  note 
had  been  given  for  money  loaned,  or  for  a  debt 
previously  contracted  In  North  Carolina,  there 
would  have  been  ground  to  support  the  allega- 
tion of  usury. 

In  SenLer  v.  Bowman,  5  Helsk.  15,  a  note  not 
expressly  naming  any  place  of  payment,  dated 
In  Missouri,  but  signed  and  delivered  In  Ten- 
nessee, where  the  maker'  resided,  bearing  a  rale 
of  interest  unauthorized  by  the  law  of  Tennes- 
see, but  authorized  by  the  law  of  Missouri, 
where  the  payees,  who  were  commission  mer- 
chants, did  business,  and  reciting  that  the  mon- 
ey was  advanced  on  bales  of  cotton  to  be  shipped 
by  the  maker  to  the  payees,  was  held  to  be  gov- 
erned by  the  law  of  Missouri  with  respect  to 
usury.  It  was  conceded  that  the  note  must  be 
regarded  as  haviug  been  made  in  Tennessee,  not- 
withstanding that  It  was  dated  In  Missouri ;  but 
the  court  held  that  the  fact  that  it  was  dated 
in  Missouri  raised  a  presumption  that  it  was 
payable  there,  and  that  that  presumption  was 
corroborated  by  the  recital  in  the  note  with 
reference  to  the  shipment  of  cotton. 

In  Sharp  v.  Davis,  7  BaxL  608,  a  resident  of 
Mississippi  had  money  on  deposit  In  Tennessee, 
which  he  loaned  to  a  resident  of  that  state  upon 
a  note  made  there,  but  payable  In  Mississippi, 
and  reserving  a  rate  of  interest  lawful  by  the 
law  of  Mississippi,  but  unlawful  by  the  law  of 
Tennessee.  The  court  said  that,  the  note  being 
payable  In  Mississippi,  it  was  not  usurious  on 
Its  face,  and  that  the  only  question  was  whether 
the  note  was  made  payable  In  Mississippi  In  or- 
der to  evade  the  usury  laws  of  Tennessee.  This 
question  was  determined,  in  view  of  all  the  cir- 
cumstances, against  the  existence  of  such  pur- 
pose. 

The  contract  of  a  surety,  made  in  Tennessee 
upon  a  note  payable  by  Its  terms  in  another 
state,  and  with  reference  to  the  laws  of  the 
other  state,  and  bearing  Interest  authorized  by 
the  laws  of  the  state  where  payment  Is  to  be 
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made,  bat  esceedlDg  the  lawful  rate  of  Tennes- 
see, is  valid  and  binding  upon  the  surety,  and 
will  be  enforced  by  the  courts  of  Tennessee,  un- 
less such  contract  was  so  made  payable  In  the 
other  stale  for  the  purpose  of  evading  the  usury 
laws  of  Tennessee.  Parham  y.  Pulliam,  6 
CoJdw.  497. 

Railroad  aid  bonds  Issued  by  a  county  under 
a  statute  authorizing  them  to  bear  Interest  at 
the  legal  rate  at  the  place  where  they  are  made 
payable,  are  not  defeated  by  the  fact  that  the 
rate  at  that  place  Is  larger  than  the  legal  rate 
in  the  state  where  they  are  Issued.  Nelson  v. 
Haywood  County,  87  Tenn.  781,  4  L.  R.  A.  648, 
11  S.  W.  385. 

The  law  of  the  place  where  a  note  Is  payable, 
rather  than  that  where  it  Is  made,  governs  in 
respect  of  Interest,  unless  the  place  of  payment 
was  designated  as  a  cover  for  usury.  Andrews 
V.  Iloxle,  5  Tex.  171.  The  court  said  that  the 
latter  question  was  a  question  of  fact  for  the 
jury,  under  the  circumstances,  but  that  prima 
facje  the  contract  was  governed  by  the  law  of 
the  place  of  payment  named  in  the  note.  The 
note  in  this  case  specified  a  rate  of  Interest 
which  was  authorized  by  the  law  of  the  place  of 
payment. 

A  contract  which  Is  payable  abroad  will  not 
be  held  usurious  merely  because  it  would  be  so 
by  the  law  of  England.  Thompson  v.  Powles,  2 
Sim.  211. 

In  Well  V.  Lange,  6  Daly,  549,  it  was  held 
that  a  note,  payable  by  its  terms  in  New  Jersey, 
signed  by  the  maker  in  the  latter  state  as  an 
accommodation  for  the  payee,  and  indorsed  by 
the  payee  and  a  third  party  for  his  accommoda- 
tion in  New  York,  and  there  discounted  at  a 
usurious  rate  of  interest,  was,  so  far  as  the  lia- 
bility of  the  payee  and  other  Indorsers  was  con- 
cerned, governed  by  the  law  of  New  York.  The 
decision  is  upon  the  ground  that,  while  the 
maker  may  be  bound  only  by  the  law  of  the 
place  where  the  note  is  payable,  there  being 
no  stipulated  place  at  which  the  indorser 
is  to  pay  upon  the  default  of  the  maker, 
his  contract  Is  governed  by  the  law  of 
the  place  where  it  Is  made,  i.  e.,  the  place  where 
the  note  is  delivered,  and  his  contract  of  in- 
dorsement first  takes  effect. 

In  Andrews  v.  Pond,  13  Pet.  65,  10  L,  ed.  61, 
the  court  said :  "The  general  principle  in  rela- 
tion to  contracts  made  in  one  place  to  be  exe- 
cuted In  another  is  well  settled.  They  are  to 
be  governed  by  the  law  of  the  place  of  perform- 
ance ;  and,  if  the  interest  by  the  laws  of  the 
place  of  performance  is  higher  than  that  per- 
mitted at  the  place  of  the  contract,  the  parties 
may  stipulate  for  the  higher  interest  without  in- 
curring the  penalties  of  usury."  It  was  held, 
however,  that  this  principle  did  not  apply 
where  a  bill  of  exchange  drawn  In  New  York 
upon  Mobile  included  a  rate  of  interest  forbid- 
den by  the  laws  of  New  York,  and  concealed 
under  the  name  of  exchange  in  order  to  evade 
that  law.  The  court  said :  "A  contract  of  this 
kind  cannot  stand  on  the  same  principles  with 
a  bona  fide  agreement  made  in  one  place  to  be 
executed  in  another.  In  the  last-mentioned 
cases  the  agreements  were  permitted  by  the  les 
loci  contracttis ;  and  will  even  be  enforced  there 
if  the  party  is  found  within  Its  Jurisdiction. 
But  the  same  rule  cannot  be  applied  to  con- 
tracts forbidden  by  its  laws  and  designed  to 
evade  them.  In  such  cases  the  legal  conse- 
qumices  of  such  an  agreement  must  be  decided 
by  the  law  of  the  place  where  the  contract  was 
made.  If  void  there  it  la  void  everywhere." 
02  L.  R.  A. 


The  action  on  the  bill  of  exchange  was  brought 
in  a  Federal  court  In  Alabama. 

Mix  V.  Madison  Ins.  Co.  11  Ind.  117,  was.  up- 
on its  facts,  substantially  like  the  case  of  An- 
drews V.  I'ond,  13  Pet.  73,  10  L.  ed.  64,  and 
the  court  follows  the  decision  In  the  latter  case. 
In  the  Mix  Case  a  bill  was  drawn  and  dis- 
counted in  Indiana  upon  parties  in  New  York. 
The  court  said  that,  if  the  transaction  was  a 
loan  of  money  In  good  faith  to  be  repaid  in 
New  York,  the  lender  was  entitled  to  contract 
for  and  receive  the  rate  of  Interest  allowed  by 
the  law  of  New  York,  but  that  In  fact  the  in- 
terest was  not  calculated  at  the  New  Y'ork  rate, 
but  at  the  Indiana  rate;  the  evidence  indicat- 
ing that,  if  It  was  the  Intention  of  the  parties 
to  conform  to  any  law  relative  to  the  rates  of 
interest,  it  was  the  law  of  Indiana.  The 
usury  was  sought  to  be  disguised  under  ex- 
change. The  court  held  that  the  fate  of  the 
bill  was  to  be  determined  by  the  law  of  Indi- 
ana, where  it  was  made,  rather  than  by  the  law 
of  New  York,  where  It  was  payable. 

In  Craven  v.  Atlantic  &  N.  R.  Co.  77  N.  C. 
289,  the  court  held  that  bonds  issued  by  a 
North  Carolina  corporation  to  a  resident  of 
that  state,  and  secured  by  a  mortgage  upon  real 
property  there,  were  governed  by  the  law  of 
North  Carolina,  and  could  legally  bear  no  great- 
er rate  of  interest  than  was  allowed  in  that 
state,  notwithstanding  that  they  were  payable 
in  New  York.  It  appeared  in  this  case,  how- 
ever, that  the  bonds  expressed  a  rate  of  inter- 
est which  was  not  legal,  even  in  New  York, 
except  by  virtue  of  the  rule  of  pleading  estab- 
lished in  the  latter  state,  whereby  corporations 
are  forbidden  to  plead  usury,  and  which  was 
held  not  to  apply  to  a  corporation  of  North  Car- 
olina sued  in  North  Carolina. 

In  Hanrick  v.  Andrews,  9  Port  (Ala.)  9, 
however,  the  court  expressly  took  the  position 
that  the  law  of  the  place  where  the  contract  is 
made,  at  least  If  the  usury  is  paid  or  retained 
there,  governs,  rather  than  the  law  of  the  place 
of  payment,  notwithstanding  that  the  contract 
is  usurious  and  void  by  the  former,  and  would 
be  valid  by  the  latter.  The  court  took  the  view 
that  the  decision  in  Depau  v.  Humphreys,  8 
Mart.  N.  8.  27,  was  simply  to  the  effect  that 
the  law  of  lioulsiana  governed  because  that  was 
the  place  where  the  contract  was  made,  and  not 
because  that  was  the  law  that  would  sustain 
the  validity  of  the  contract.  This  decision 
(Hanrick  v.  Andrews),  however.  Is  contrary  to 
the  clear  weight  of  authority  as  above  shown. 

It  will  be  observed  that  some  of  the  foregoing 
cases  refer  the  decision  upholding  the  contract 
directly  to  the  principle  that  the  law  of  the 
place  of  payment  governs  rather  than  to  the 
first  of  the  rules  formulated  in  the  cases  cited 
in  the  last  subdivision,  and  which  rest  upon 
the  inference  as  to  intention  drawn  from  the 
circumstance  that  the  contract  is  valid  by  the 
lecp  loci  solutionU,  but  usurious  by  the  les  loci 
contractus.  So  far  as  the  actual  decision  goes, 
it  is,  of  course,  immaterial  to  which  principle 
it  is  referred,  since  both  necessarily  lead  to  the 
same  result ;  but  in  the  one  case  there  is  an 
apparent  implication  that  the  law  of  the  place 
of  payment  would  have  still  been  applied,  even 
if  it  would  have  rendered  the  contract  usurious, 
and  though  the  lex  loci  contractus  would  have 
rendered  it  valid ;  while  the  implication  in  the 
other  case  is  that,  under  such  circumstances, 
the  lew  loci  contractus  would  have  been  applied. 
The  first  implication,  however,  is.  In  most  in- 
stances at  least,  more  apparent  than  real,  8lnc« 
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the  courts  were  merely  concerned  in  finding  a 
basis  for  the  decision,  and  did  not  stop  to 
choose  between  the  two  principles,  either  of 
which  was  sufficient  for  the  purpose  In  hand. 

In  New  York  Dry  Dock  Co.  v.  American  Life 
Ins.  &  T.  Co.  3  Sandf.  215,  Affirmed  in  3  N.  Y. 
344,  it  was  held  that  bills  of  credit,  or  notes, 
thous:h  expressed  to  be  payable  in  London,  were 
governed  by  the  law  of  New  York  in  respect  of 
usury,  where  the  contract  for  the  loan  was 
made  in  New  York,  and  was  secured  by  a  deed 
of  trust  on  real  property  in  that  state  which  is 
referred  to  In  the  bills.  The  court  said  that 
it  was  in  every  sense  a  New  York  contract,  and 
would  be  so  adjudged  in  the  courts  at  West- 
minster Hall.  By  the  law  of  New  York  the 
transaction  was  usurious. 

In  Holmes  v.  Manning  (Mass.)  19  N.  E.  25, 
it  was  held  that  the  questions  whether  a  trans- 
action was  governed  by  the  law  of  New  York, 
and  whether  a  note  constituting  a  part  of  the 
transaction  was  tainted  with  usury,  were  ques- 
tions of  fact  for  the  jury  upon  evidence  that 
a  resident  of  Massachusetts,  through  his  agent 
in  New  York,  applied  to  a  resident  of  the  lat- 
ter state  to  borrow  money,  agreeing  to  give  his 
note  with  25  per  cent  interest  for  the  first  year, 
and  6  per  cent  per  annum  thereafter, — the  lat- 
ter being  a  legal,  and  the  former  an  illegal,  rate 
In  the  state  of  New  York.  The  note  was  dated 
and  made  payable  at  Boston. 

A  contract  for  the  payment  of  a  fixed  rate 
of  interest  on  a  deed,  If  the  rate  of  interest  con- 
tracted for  is  authorized  by  the  laws  of  the 
place  where  the  contract  was  made,  will  be  en- 
forced against  the  payee  and  against  real  es- 
tate in  West  Virginia  mortgaged  to  secure  the 
debt  and  IntereKt,  although  the  rate  of  inter- 
est thus  secured  is  in  excess  of  that  allowed  by 
the  laws  of  the  latter  state.  Shipman  v.  Bail- 
ey, 20  W.  Va.  144. 

3.  When  contract  usurious  tp  lew  loci  solution- 
is, but  valid  by  lex  loci  contractus. 

The  second  of  the  rules  stated  in  Miller  v. 
Tiffany,  1  Wall.  298,  17  L,  ed.  540,  supra,  IV. 
c,  1,  viz.,  that,  if  the  rate  of  interest  be  higher 
at  the  place  of  the  contract  than  at  the  place 
of  performance  the  parties  may  lawfully  con- 
tract for  the  higher  rate,  implies  that,  when 
they  have  specified  the  higher  rate  prevailing 
at  the  place  of  the  contract,  they  will  be  pre- 
sumed to  have  contracted  with  reference  to  the 
law  of  the  place  of  contract,  rather  than  the 
place  of  performance.  It  will  be  observed  that  in 
such  case  the  presumption  does  not  coincide 
with,  but  is  opposed  to,  the  general  presump- 
tion that  the  parties  contract  with  reference  to 
the  le^  loci  solutionis.  It  must  be  borne  in 
mind,  however,  that  this  rule,  being  based  upon 
the  presumed  intention  of  the  parties,  may  be 
defeated  by  circumstances  rebutting  the  pre- 
sumption upon  which  it  rests,  or  showing  that 
the  presumed  intention,  if  entertained,  was  con- 
ceived in  bad  faith  and  for  the  purpose  of  evad- 
ing the  usury  laws  of  the  place  of  payment,  or 
•of  some  other  place  to  which  the  contract  was 
really  referable.  Upon  the  other  hand,  there 
are  other  circumstances  which  may  aid  the  pre- 
sumption that  the  parties  intended  to  contract 
with  reference  to  the  lew  loci  contractus. 

In  many  of  the  following  cases  that  support 
the  rule  the  contract  was  secured  by  a  mort- 
gage npon  real  property  at  the  place  where  the 
contract  was  made  and  the  borrower  resided ; 
but  the'  decisions  nevertheless  rest  mainly  upon 
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the  rule  above  stated,  which  would  undoubtedly 
have  been  applied,  even  If  these  additional  cir- 
cumstances had  not  favored  the  lew  loci  con- 
tractus: Tilden  v.  Blair,  21  Wall.  241,  22  L. 
ed.  632;  Stardlvant  v.  Memphis  Nat.  Bank,  9 
C.  C.  A.  256,  23  U.  8.  App.  300,  60  Fed.  730; 
Glover  v.  Equitable  Mortg.  Co.  31  C.  C.  A.  105, 
59  U.  8.  App.  151.  87  Fed.  518;  Providence 
County  Sav.  Bank  v.  Frost,  8  Ben.  293,  13  Nat 
Bankr.  Reg.  356,  Fed.  Cas.  No.  11,453;  New 
England  Mortg.  Security  Co.  v.  Vader,  28  Fed. 
265 ;  Brown  v.  American  Finance  Co.  31  Fed. 
516 ;  Fitch  v.  Remer,  1  Blss.  337,  Fed.  Cas.  No. 
4,836 ;  American  Freehold  Land  Mortg.  Co.  v. 
Sewell,  92  Ala.  168,  13  L,  R.  A.  299,  9  So.  143 
(see  infra,  IV.  e)  ;  Eccles  v.  Ilerrick.  15  Colo. 
App.  350,  62  Pac.  1040 ;  McKay  v.  Belknap  Sav. 
Bank,  27  Colo.  50,  59  Pac.  745  ;  New  England 
Mortg.  Security  Co.  v.  McLaughlin,  87  Ga.  1, 
13  S.  E.  81 ;  Raines  v.  American  Freehold 
Mortg.  Co.  94  Ga.  699,  20  8.  B.  10 ;  Jackson  v. 
American  Mortg.  Co.  88  Ga.  756,  15  8.  B.  812; 
Stansell  v.  Georgia  Loan  &  T.  Co.  96  Ga.  227, 
22  S.  E.  898:  Underwood  y.  American  Mortg. 
Co.  97  Ga.  238,  24  S.  E.  847 ;  Hill  v.  American 
Freehold  Co.  99  Ga.  87,  24  S.  B.  848;  Taylor 
V.  American  Freehold  Land  Mortg.  Co.  106  Ga. 
238,  32  S.  E.  153  ;  Engler  v.  Ellis,  16  Ind.  475 
(obiter)  ;  Pancoast  v.  Travelers'  Ins.  Co.  79 
Ind.  172;  Butters  v.  Olds,  11  Iowa,  1;  Chap- 
man V.  Robertson,  6  Paige,  627,  31  Am.  Dec. 
264  (see  discussion  of  this  case  in  note  to 
Mcllwalne  v.  Ellington  [C.  C.  App.  4th  C]  55 
L.  R.  A.  933)  ;  City  Sav.  Bank  v.  Bidwell,  29 
Barb.  325 ;  Balme  v.  Wombough,  38  Barb.  352 ; 
Roeiofson  v.  At  water,  1  Disney  (Ohio)  346, 
Affirming  2  Handy  (Ohio)  19  ;  Nez  Percez  Sil- 
ver Min.  Co.  V.  Windsor,  1  Ohio  L.  J.  23 ;  Wil- 
son V.  Rose  Clare  Lead  &  Spar  Co.  1  Ohio  L. 
J.  314  ;  Kilgore  v.  Dempsey,  25  Ohio  St.  413, 
18  Am.  Rep.  306;  British  American  Mortg.  Co. 
V.  Bates,  58  S.  C.  651,  36  8.  B.  917 ;  Bolton  v. 
Street,  3  Coldw.  31 ;  Richardson  v.  Brown,  9 
Baxt.  242.  See  also  Thompson  v.  Edwards,  85 
Ind.  414  ;  Mott  v.  Rowland,  85  Mich.  561,  48 
N.  W.  638;  Senter  v.  Bowman,  5  Helsk.  17, 
supra,  IV.  b. 

First  Nat.  Bank  v.  Mann,  94  Tenn.  17,  27 
L.  R.  A.  565,  27  S.  W.  1015,  held  that  a  note 
was  governed  by  the  law  of  North  Carolina, 
where  it  was  delivered,  though  it  was  dated 
and,  upon  its  face  was  payable,  in  Tennessee. 
The  fact  that  the  rate  of  interest  reserved  was 
authorized  by  the  law  of  North  Carolina,  but 
usurious  by  the  law  of  Tennessee,  seems  to  have 
been  regarded  as  a  circumstance  pointing  to 
the  law  of  the  latter  state;  but  the  court  also 
said  that  the  fact  that  the  note  was  dated  and 
payable  In  Tonnet^see  arose  from  an  accidental 
use  of  a  blank  note  with  those  words  In  it, 
and  not  from  a  design  to  make  it  a  Tennessee 
contract,  or  that  it  should  be  governed  by  Ten- 
nessee law. 

In  Butters  v.  Oids,  11  Iowa,  1,  supra,  and 
Richards  v.  Globe  Bank,  12  Wis.  692,  infra, 
both  borrower  and  lender  were  residents  of  the 
state  where  the  contract  was  made. 

In  Taylor  v.  American  Freehold  I^and  Mortg. 
Co.  106  Ga.  238,  32  S.  E.  153,  supra,  the  mort- 
gage recited  that  it  was  intended  to  conform 
to  certain  statutes  of  Georgia  where  the  notes 
and  mortgage  were  made  and  the  land  situated. 

In  New  England  Mortg.  Security  Co.  v.  Mc- 
laughlin,   87   Ga.    1,    13    8.    E.    81,    supra,  the. 
mortgage  expressly  provided  that  the  contra(^[g 
was  to  be  construed  by  the  laws  of  Georgia^ 
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where  It  was  made,  and  where  the  mortgaged 
land  was  situated. 

In  Smith  V.  Parsons,  66  Minn.  620,  67  N.  W. 
311,  It  was  held  that  the  parties  to  a  note  and 
a  mortgage  given  to  secure  a  loan  bj  a  resident 
of  Minnesota,  upon  land  there  situated,  made 
in  that  state  and  sent  to  Connecticut  for  ex- 
amination, and  there  accepted,  the  notes  being 
payabl<^  In  Connecticut,  may  stipulate  that  the 
note  shall  be  construed  by  the  laws  of  Minne- 
sota. The  court  said  it  was  unnecessary  to  de- 
cide which  law  would  have  governed  If  the  par- 
ties had  not  so  stipulated.  Treating  the  note 
and  mortgage  as  the  contract,  the  contract 
would  seem  to  have  been  made  in  Connecticut, 
so  that  the  lea  loci  contractus  and  lew  loci 
solutionis  were  the  same. 

In  Merchants'  Bank  v.  Griswold,  0  Hun,  661, 
it  was  held  that  the  validity  of  a  bill  of  ex- 
change, so  far  as  usury  was  concerned,  was 
governed  by  the  law  of  Canada,  it  appearing 
that  the  bill  was  drawn  there,  and  was  dis- 
counted upon  the  faith  of  a  letter  of  credit 
from  the  drawee,  such  letter  of  credit  being  re- 
garded as  equivalent  to  an  actual  acceptance 
in  Canada,  notwithstanding  that  the  bill  was 
addressed  to  the  drawee  at  New  York.  The  bill 
would  have  been  usurious  by  the  law  of  New 
York,  but  was  not  by  the  law  of  Canada;  but 
this  was  not  the  ground  of  the  decision. 

A  bond  and  mortgage  or  trust  deed  upon  land 
in  Illinois,  made  by  a  citizen  of  that  state  to 
a  corporation  of  another  state,  are  not  usurious 
under  state  statutes  providing  that  such  con- 
tracts shflll  be  governed  by  the  laws  of  that 
state,  because  the  rate  of  Interest  reserved  is  in 
excess  of  that  allowed  by  the  law  of  the  state 
In  which  the  bond  is  made  payable.  Fqwler  v. 
Equitable  Trust  Co.  141  U.  S.  884,  85  L.  ed. 
786,  12  Sup.  Ct.  Rep.  1. 

Blackwood  v.  Bowen,  43  111.  App.  320,  Is  to 
the  same  effect. 

In  Second  Nat.  Bank  v.  Smoot,  2  MacArth. 
371,  and  Tratt  v.  Adams,  7  Paige,  615,  the 
courts  lay  some  emphasis  upon  the  fact  that 
the  money  was  to  be  advanced  in  the  state 
where  the  contract  was  made. 

In  Richards  v.  Globe  Bank.  12  Wis.  692,  the 
court  alludes  to  the  fact  that  the  proceeds  were 
used  in  Wisconsin,  where  the  contract  was 
made;  and  New  England  Mortg.  Security  Co. 
V.  Vader,  28  Fed.  265,  refers  with  approval  to 
the  statement  In  Wharton  on  Confl.  of  Laws,  { 
60S,  to  the  effect  that  the  place  of  performance 
of  an  obligation  for  the  payment  of  money  is 
the  place  where  the  money  is  used. 

While  in  most  of  the  cases  above  cited  the 
proceeds  of  the  loan  were  probably  used  in  the 
state  which  was  held  to  furnish  the  appllcatory 
law,  yet  none  of  them,  except  the  last  two,  seem 
to  lay  any  stress  upon  the  fact,  if  It  was  such ; 
and  in  most  of  them  it  does  not  expressly  ap- 
pear what  the  fact  in  that  respect  was. 

A  note  payable  in  New  York,  signed  by  one 
of  the  makers  In  Washington  and  forwarded  by 
the  payee  to  the  other  maker  in  Kentucky,  who 
t;here  signed  it  and  sent  It  by  mall  to  the  payee 
in  New  York,  who  afterwards  assigned  It  to 
parties  In  Ohio  for  the  benefit  of  the  first 
maker,  is  a  Kentucky  contract,  and  governed  by 
the  laws  of  that  state  with  respect  to  usury. 
Wm.  Glenny  Glass  Co.  v.  Taylor,  99  Ky.  24,  34 
S.  W.  711.  It  was  conceded  in  this  case  that 
the  general  rule  is  that,  if  a  contract  is  exe- 
cuted with  a  view  to,  and  in  reference  to,  the 
laws  of  the  place  of  performance,  It  is  to  be 
governed  by  the  law  of  that  state ;  but  the  cir- 
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cumstances  of  the  case  were  regarded  as  nega- 
tiving an  intention  to  be  governed  by  the  law 
of  New  York.  The  court  seems  to  have  taken, 
the  view,  in  this  case,  that  when  the  note  was 
signed  by  the  second  maker  in  Kentucky  and 
Inclosed  to  the  payee,  it  was  an  executed  instru- 
ment as  iuuch  so  as  If  the  payee  had  been  pres- 
ent and  the  note  delivered  to  her  in  Kentucky. 
This  decision  apparently  overrules  the  decision 
of  the  superior  court  in  Wm.  Glenny  Glass  Co. 
V.  Taylor,  16  Ky.  L.  Rep.  125,  holding  that  the 
law  of  New  York  go^rns. 

The  two  cases  next  cited  emphasize  the  fact 
already  pointed  out,  that  the  rule  stated  at  the 
beginning  of  the  subdivision  is  not  an  absolute 
rule  of  law,  but  rather  a  rule  of  evidence, 
which  may  be  defeated  by  circumstances  rebut- 
ting the  presumption  upon  which  it  rests. 

In  Commercial  Bank  v.  Auze,  74  Miss.  609* 
21  So.  754,  the  court  said  that  the  rule  that  when 
a  contract  made  in  one  country,  to  be  per- 
formed in  another,  stipulates  for  the  payment 
of  a  rate  of  interest  not  allowable  by  the  le» 
loci  solutionis,  it  will  be  governed  by  the  law 
of  the  place  where  it  was  entered  into,  was, 
after  all,  based  upon  a  presumption,  and  must 
yield  to  the  facts .  showing  what  the  real  In- 
tent and  purpose  of  the  parties  were.  In  the 
case  at  bar  a  note  was  made  in  Louisiana  and 
secured  by  a  mortgage  upon  real  property  In 
that  state,  but  was  payable  in  Mississippi ;  the 
interest  reserved  was  lawful  under  the  law  of 
Ivoulsiana,  but  usurious  under  the  law  of  Mis- 
sissippi. The  evidence  of  the  circumstances  at- 
tending the  loan  was  conflicting.  Some  of  it 
tended  to  show  that  the  loan  was  effected  in 
Mississippi,  the  money  paid  there,  and  was  in- 
tended to  be  paid  back  by  the  borrower  there, 
and  no  thought  of  the  Louisiana  law  was  In  the 
mind  of  the  parties,  and  no  word  was  spoken 
about  performance  under  Louisiana  laws;  and, 
on  the  other  hand,  there  was  evidence  tending 
to  show  that  the  contract  was  made  with  di- 
rect and  express  reference  to  the  laws  of  Louisi- 
ana. The  Jury  were  told  that,  if  the  evidence 
showed  that  the  contract  of  loan  evidenced  by 
the  notes  was  made  in  Louisiana,  it  was  not 
usurious.  The  appellate  court  held  that  the  in- 
struction was  sufficiently  favorable  to  the  lend- 
er, and  intimated  that  it  went  too  far  in  mak- 
ing the  legal  presumption  arising  from  the  ex- 
ecution of  the  contract  in  Louisiana  conclusive 
as  to  the  intention  of  the  parties  to  contract 
with  reference  to  the  law  of  that  state,  where 
the  contract  was  legal,  ignoring  the  question 
whether  the  contract  was  in  good  faith,  and 
with  no  purpose  to  evade  the  Mississippi  usury 
law,  so  made  in  Louisiana. 

See  also  Brown  v.  Freeland,  84  Wis.  181,  69 
Am.  Dec.  389,  supra,  IV.  b. 

In  Underwood  v.  American  Mortg.  Co.  97 
Ga.  238,  24  S.  E.  847,  supra,  it  was  held  that 
the  jury  were  warranted  in  Inferring  that  the 
parties  to  a  note  contracted  in  view  of  the  law 
of  Georgia,  and  not  the  law  of  New  York,  in 
fixing  the  rate  of  interest,  where  it  appeared 
that  the  payee  was  a  New  York  corporation ; 
that  the  maker  was  presumably  a  resident  of. 
Georgia ;  that  the  note  was  executed  In  the  lat- 
ter state,  being  given  for  the  purchase  of  land 
therein,  and  containing  a  waiver  of  the  benefit 
of  homestead  and  exemptions  provided  for  by 
the  Constitution  and  laws  of  Georgia,  and  bore 
a  rate  of  interest  which  was  authorized  by  the 
law  of  Georgia,  but  which  was  usurious  by  the 
law  of  New  York,  and  which  would  render  the 
note  void ;  there  being  no  evidence  tending  to 
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show  any  device  or  contrivance  to  evade  the 
usury  law  of  New  York,  notwthstanding  that 
the  note  was  payable  in  the  latter  state.  The 
court  said  that  it  was  not  ruled  In  Odom  v. 
New  England  Mortg.  Secur.  Co.  91  Ga.  505,  18 
S.  B.  131,  that  the  note  there  sued  upon  was 
usurious,  but  simply  that  it  was  open  to  attack 
for  usury,  and  that  the  court  erred  In  reject- 
ing certain  competent  evidence  offered  by  the 
defendant  for  that  purpose,  and  moreover,  that 
it  did  not  appear  in  that  case  that  the  note 
itself  was  executed  in  (Georgia. 

It  is  to  be  remembered  that  the  rule  dis- 
cussed in  this  subdivision  is  subject  to  the  qual- 
ification that  the  parties  must  have  acted  in 
good  faith.  Some  of  the  cases  expressly  state 
the  quaillication,  and  it  is  undoubtedly  implied 
by  the  others.  The  following,  from  McAllister 
▼.  Smith,  17  111.  828,  65  Am.  Dec.  631,  sum- 
marises the  position  of  the  courts  upon  this 
point:  "Any  rate  per  cent  sanctioned  by  the 
laws  of  the  place  where  the  contract  Is  made, 
or  by  the  substituted  laws  of  the  place  where 
it  Is  to  be  performed  or  paid,  will  be  recognized 
and  enforced  in  the  courts  of  other  governments 
whose  laws  would  make  such  rate  usurious. 
But  there  is  a  Jealous  vigilance  ...  to  de- 
tect evasions  of  the  usury  laws,  and,  when  dis- 
covered, courts  will  withhold  any  aid  to  those 
who  make  foreign  contracts  a  pretense  for  ex- 
acting usury  at  home."  In  this  case  it  was 
held  that,  assuming  the  truth  of  the  averment 
that  the  parties  had  reference  to  the  laws  of 
New  York  and  inteuded  to  evade  the  laws  of 
that  state,  a  bill  of  exchange  drawn  upon  aud 
accepted  by  a  party  in  Illinois,  but  payable  in 
New  York,  and  reserving  a  rate  of  interest 
usurious  according  to  the  law  of  that  state, 
would  not  sustain  an  action  in  Illinois. 

The  cases  of  Jewell  v.  Wright,  80  N.  Y.  250, 
86  Am.  Dec.  872,  and  Dickinson  v.  Edwards,  77 
N.  Y.  573,  33  Am.  Rep.  671,  have  sometimes 
been  regarded  as  opposed  to  the  second  rule 
sUted  in  Miller  v.  Tiffany,  1  Wall.  208,  17  L. 
ed.  540.  These  cases  did  deny  the  application 
of  that  rule  to  the  particular  state  of  facts  in- 
volved, but,  while  they  cannot  be  said  affirm- 
atively to  support  the  rule,  they  cannot  proper- 
ly be  regarded  as  opposed  to  it.  In  Jewell  v. 
W^right,  80  N.  Y.  250.  86  Am.  Dec.  872,  a  note, 
dated  and  payable  in  New  York,  was  signed 
there  by  the  maker  and  payee,  and  was  there 
delivered  to  a  third  person  for  the  latter's  ac- 
commodation, who  discounted  it  in  Connecticut 
at  a  rate  of  interest  usurious  both  by  the  law  of 
Connecticut  and  of  New  York.  It  was  held 
that  the  law  of  New  York  governed  as 
to  the  consequences  of  the  usurious  dis- 
count upon  the  ground  that  the  latter 
fctate  was  the  place  of  payment.  In  Dick- 
inson V.  Edwards,  77  N.  Y.  573,  88  Am. 
Rep.  071,  a  note  payable  in  New  York  was 
dated  and  signed  in  that  state,  and  there  de- 
livered by  the  maker  to  the  payee  for  the  lat- 
ter's  accommodation,  and  was  first  negotiated 
by  the  latter  in  Massachusetts  at  a  rate  of  in- 
terest lawful  there  but  usurious  by  the  law 
of  New  York.  It  was  held  in  this  case,  also, 
that  the  usury  law  of  New  York  governed,  and 
the  note  was  therefore  invalid  in  the  absence 
of  any  evidence  to  show  that  the  maker  knew, 
intended,  or  contemplated  that  the  note  was  to 
be  taken  out  of  the  state  for  its  first  use.  The 
decision  proceeds  upon  the  assumption  that  the 
note  must  be  regarded  as  made  In  Massachu- 
■etts  (where  it  was  first  delivered  so  as  to  be- 
come binding  upon  the  maker),  and  rests  upon 
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the  general  principle  that  the  law  of  the  place 
of  performance  governs  in  respect  to  the  valid- 
ity of  a  contract,  in  the  absence  of  evidence  or 
circumstances  to  show  a  contrary  intention. 
The  court  referred  to  the  cases  holding 
that,  when  the  contract  stipulates  for  a 
rate  of  interest  lawful  where  It  is  made, 
though  greater  than  that  where  it  is  to 
be  performed,  the  lem  looi  contractus  will 
govern;'  and  neither  assented  to,  nor  dis- 
sented from,  that  proposition,  but  distin- 
guished the  case  at  bar  upon  the  ground 
that  there  was  no  stipulation  by  the  maker 
with  respect  to  the  rate  of  interest,  and  that 
the  only  indication  which  the  note  gave  of  the 
mind  of  the  maker  on  that  point  was  thn- 
phrase  which  specified  the  place  of  payment, 
and  the  indication  from  that  was  of  a  rate  of 
interest  lawful  at  that  place.  The  case  of  Tll- 
den  V.  Blair,  21  Wall.  241,  22  L.  ed.  632,  was 
specifically  distinguished  upon  the  ground  that 
there  were  circumstances  in  that  case  indicating 
that  the  accommodation  bill  should  be  nego- 
tiated in  a  state  other  than  that  In  which  it 
was  payable.  Clayes  v.  Hooker,  4  Hun,  231 
applied  the  doctrine  of  the  Dickinson  Case  to 
the  liability  of  one  who  indorsed  a  note  in 
New  York  for  the  accommodation  of  the 
makers,  the  note  being  also  payable  in  New 
York ;  and  held  that,  it  having  been  negotiated 
by  the  maker  in  Canada  at  a  rate  of  interest 
usurious  by  the  law  of  New  York,  the  indorser 
was  not  liable. 

The  general  term  of  the  Buffalo  superior 
court,  in  Bowen  v.  Bradley,  0  Abb.  Pr.  N.  S. 
395,  refused  to  follow  the  decision  in  Jewell  v. 
Wright.  30  N.  Y.  230,  86  Am.  Dec.  372,  supra, 
and  held  that  a  note  dated  and  payable  in  New 
York,  and  there  indorsed  for  the  accommoda- 
tion of  the  maker,  and  negotiated  by  him  in 
another  state,  was  not  usurious  as  against  the 
indorser,  unless  so  by  the  law  of  the  latter 
state.  The  decision  in  this  case  was  disap- 
proved, and  the  doctrine  of  Jewell  v.  Wright, 
approved  as  applied  to  such  a  state  of  facts  in 
Dickinson  v.  Edwards,  77  N.  Y.  573,  33  Am. 
Rep.  671. 

In  First  Nat.  Bank  v.  Morris,  1  Hun,  680,  the 
court  strongly  intimated  its  opinion,  in  spite 
of  a  contrary  decision  in  Jewell  v.  Wright,  80 
N.  Y.  259,  86  Am.  Dec.  372,  that  a  bill  of  ex- 
change drawn  in  Massachusetts  upon  a  firm  do- 
ing business  in  New  York,  accepted  by  the  lat- 
ter for  the  accommodation  of  the  drawer,  and 
discounted  for  the  latter's  benefit  in  Massachu- 
setts, at  a  rate  of  discount  valid  by  the  law  of 
that  state,  but  usurious  by  the  law  of  New 
York,  was  governed  by  the  law  of  Massachu- 
setts with  respect  to  usury,  notwithstanding 
that  the  draft,  being  accepted  In  New  York,  was 
also  payable  there.  The  question,  however, 
was  not  decided,  the  case  being  disposed  of  on 
another  point.  It  would  seem  that  the  law  of 
Massachusetts  might  have  been  applied  In  this 
case  without  conflicting  with  the  decision  In 
Jewell  V.  Wright,  since  here  it  was  apparently 
contemplated  that  the  bill  would  be  discounted 
in  Massachusetts. 

In  Hildretb  v.  Shepard,  65  Barb.  265,  the 
court  said  tbat  the  true  rule  to  be  drawn  from 
the  cases  seemed  to  be  that,  where  a  note  Is 
dated  and  made  payable  In  one  state,  and  taken 
out  of  that  Ptate  into  another  for  negotiation 
or  sale,  it  Is  still  to  be  considered  as  a  con- 
tract made  and  subject  to  the  laws  of  the  state 
where  dated  and  made  payable;  but  that, 
where    the    note    is    made    in    one    states    ne- 
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gotiated  and  sold  In  that  state  at  a  rate  of  in- 
terest allowed  by  Its  laws,  then  the  same  Is  to 
be  governed  by  the  laws  of  that  state,  and  not 
of  the  state  where  It  Is  payable. 

In  Wayne  County  Sav.  Bank  v.  Low.  81  N. 
Y.  566,  37  Am.  Rep.  533,  the  rule  In  Tllden  v. 
Blair  was  approved  and  applied  to  a  note,  dated 
and  payable  in  New  York,  but  made  for  the 
express  purpose  of  being  used  In  renewal  of  a 
note  for  the  same  amount  held  by  a  bank  In 
I^ennsylvanla.  The  note  In  suit  was  actually 
written  in  Pennsylvania  In  the  form  In  use  In 
that  state,  by  the  cashier  of  a  bank,  and  for- 
warded to  the  maker  in  New  York  for  his  sig- 
nature. The  note  was  signed  by  the  maker  in 
New  York,  and  then  mailed  by  him  to  the  bank 
in  Pennsylvania,  together  with  a  check  for  the 
discount  at  the  rate  of  8  per  cent,  which  was 
lawful  in  Pennsylvania,  but  usurious  in  New 
York.  It  was  held  that  the  law  of  Pennsyl- 
vania governed,  the  case  being  distinguished 
from  Jewell  v.  Wright  and  Dickinson  v.  Ed- 
wards, upon  the  ground  that  the  note  was  exe- 
cuted to  be  used  in  Pennsylvania.  So,  in  Shel- 
don V.  Haxtun,  91  N.  Y.  124,  where,  pursuant 
to  an  arrangement  between  a  resident  of  New 
York  and  a  resident  of  Illinois,  the  latter  col- 
lected, for  the  former,  notes  due  from  parties 
in  Illinois,  bearing  interest  at  10  per  cent,  and 
sent  his  own  notes  for  the  amount  thereof,  with 
interest  at  10  per  cent,  through  the  mail  to 
the  former  in  New  York,  such  notes  being  valid 
by  the  law  of  Illinois,  were  held  valid  in  New 
York,  although  they  would  have  been  usurious  if 
governed  by  the  law  of  that  state ;  and  the  court 
expressly  held  that  the  fact  that  one  of  the 
notes  was  made  payable  In  New  York  did  not 
distinguish  It  on  the  point  of  usury  from  the 
others;  citing  Tilden  v.  Blair,  21  Wall.  241, 
22  I^.  ed.  632.  The  decision  Is  upon  the  as- 
sumption that  the  transaction  was  complete 
when  the  notes  were  deposited  in  the  mails  in 
Illinois. 

The  rule  in  Tilden  v.  Blair  was  also  applied 
In  Whitehead  v.  Ileidenheimer,  57  App.  Div. 
1590,  68  N.  Y.  Supp.  704,  by  holding  that  the  law 
of  Germany  In  respect  of  usury,  rather  than 
that  of  New  York,  governed  drafts  drawn  In  Ger- 
many, payable  to  a  resident  of  that  country  and 
discounted  by  him  at  a  rate  of  Interest  usurious 
by  the  law  of  New  York,  though  not  necessarily 
80  by  the  law  of  Germany,  notwithstanding  that 
they  were  drawn  upon  parties  In  New  York, 
who  accepted  them  there  for  the  accommodation 
of  the  drawer  and  returned  them  to  the  holder 
In  Germany,  the  action  being  against  the  accom- 
modation acceptors,  and  the  drafts  being  payable 
In  New  York. 

See  also  Staples  v.  Nott.  128  N.  Y.  403,  28  N. 
E.  515,  infra,  IV.  i. 

The  New  York  cases  above  cited,  when  read 
together,  show  that  the  courts  of  that  state  ad- 
mit the  soundness  of  the  general  principle  that 
a  contract  valid  by  the  lex  loci  conlractua,  but 
usurious  by  the  lex  loci  solutionis,  is  governed 
by  the  former  l)ecause  the  parties  will  be  pre- 
sumed to  have  contracted  with  reference  to  a 
law  that  will  uphold,  rather  than  one  that  will 
Invalidate,  their  contract;  but  make  an  excep- 
tion, so  far  as  the  liability  of  the  accommodation 
party  Is  concerned.  In  case  of  a  bill  or  note  pay- 
able by  its  terms  in  one  state,  and  there  signed 
or  indorsed  by  one  party  for  the  accommodation 
of  another,  who  negotiates  it  In  another  state  at 
a  rate  of  Interest  authorized  by  the  law  of  that 
state,  but  usurious  by  the  law  of  the  former 
state.  If  the  accommodation  party  did  not  au- 
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thorize  its  use  outside  of  the  state  where  it  was 
payable,  or  know  that  such  use  was  intended. 
The  exception  seems  perfectly  consistent  with 
the  reasoning  upon  which  the  general  principle 
rests,  unless  the  intention  of  the  accommodated 
party  is  to  l>e  attributed  to  the  accommo- 
dation party.  The  general  principle  would  ap- 
ply with  full  force  as  between  the  accom- 
modated party  and  a  subsequent  holder, 
since  it  Is  a  fair  inference,  so  far  as  he  is 
concerned,  that  he  intended  to  contract  with 
reference  to  the  law  of  the  place  where 
the  bill  or  note  was  delivered  (lex  .loci 
contractus)^  he  having  sold  the  note  there 
at  a  rate  of  discount  allowed  by  such  law 
but  usurious  by  the  law  of  the  place  of  pay- 
ment. But  the  case  Is  different  with  the  ac- 
commodation party,  so  far  as  the  inference  as  to 
his  intention,  drawn  from  his  own  acts  or  con- 
duct is  concerned.  So  far  as  his  personal  in- 
tention goes,  there  is  no  bssls  for  an  inference 
that  he  intended  to  contract  with  reference  to 
the  law  of  the  place  where  the  bill  or  note  w^as 
negotiated.  On  the  contrary,  the  clear  infer- 
ence, as  pointed  out  in  Dickinson  v.  Edwards, 
upon  the  state  of  facts  assumed,  is  that  he  in- 
tended to  contract  with  reference  to  the  law 
of  the  place  of  payment.  The  correctness  of 
this  conclusion  is  more  apparent  when  the  ac- 
commodation party  Is,  upon  the  face  of  the  bill 
or  note,  the  primary  obligor  (».  e.,  the  maker  or 
acceptor),  than  when  he  is  merely  the  second- 
ary obligor  {i.  c,  drawer  or  indorser)  ;  for,  in 
the  latter  case,  It  would  seem  that  It  might  be 
plausibly  argued  that,  since  he  Is  a  mere  surety 
for  the  primary  obligor,  his  liability,  so  far  as 
It  Is  affected  by  any  act  affecting  the  inception 
of  the  contract,  must  be  determined  by  the  same 
law  that  applies  to  the  liability  of  the  primary 
obligor.  In  the  other  case  (i.  e.,  when  the  ac- 
commodation party  Is,  upon  the  face  of  the  in- 
strument, the  primary  obligor),  his  liability, 
while  dependent  upon  the  act  of  the  accommo- 
dation party,  is  not  dependent  upon,  or  bu1>- 
sldiary  to,  the  latter's  liability,  and  therefore, 
while  the  latter  may  bind  himself  as  secondary 
obligor  by  the  negotiation,  it  does  not  necessa- 
rily follow  that  the  primary  obligor  is  bound. 
It  might,  perhaps,  be  urged  hi  either  case  thai, 
if  the  accommodated  party  has  sufficient  osten- 
sible authority  to  bind  the  accommodation  party 
by  the  negotiation  of  the  instrument  out  of  the 
state  where  It  Is  payable,  contrary  to  the  lat- 
ter's instruction,  if  the  negotiation  Is  other- 
wise valid,  he  has  sufficient  ostensible  authority 
to  bind  him  as  to  the  rate  of  discount,  and, 
therefore,  the  intention  of  the  accommodated 
party  with  reference  to  the  governing  law  should 
be  attributed  to  the  accommodation  party,  and 
the  case  be  thus  brought  within  the  general 
principle.  However  this  may  be,  it  is  clear 
that  the  New  York  cases  do  not  deny  the  gen- 
eral soundness  of  the  rule  stated  at  the  be- 
ginning of  the  subdivision  though  they  do  deny 
its  application  to  cases  in  which  the  circum- 
stances are  regarded  as  overrunning  the  pre- 
sumption upon  which  the  rule  rests,  vis.,  that 
the  parties  intended  to  contract  with  reference 
to  the  lex  loci  contractus,  when  that  law  will 
uphold,  and  the  leT  loci  solutionis  would  invali- 
date, their  contract. 

In  McGarry  v.  NIcklln,  110  Ala.  559,  17  So. 
726,  a  resident  of  Tennessee  sent  a  renewal 
note,  payable  in  that  state,  to  parties  in  Ala- 
bama. The  latter,  after  striking  out  certain 
provisions,  and  changing  the  date  from  Tennes- 
see to  Alabama,  and  Inserting  a  rate  of  interest 


1908. 


United  States  Savings  &  Loan  Co.  v.  Becklet. 


69 


allowed  hj  the  law  of  Alabama,  but  usurious  by 
the  law  of  Tennessee,  returned  it  through  the 
mall  to  the  payee  in  Tennessee,  who  accepted  the 
same.  It  was  held  that  it  was  governed  by  the 
law  of  Tennessee,  and  was,  therefore,  usurlmis, 
since  it  was,  in  a  legal  sense,  both  made  and 
payable  in  Tennessee.  The  court  conceded  that, 
if  the  note  had  been  signed  and  returned  with- 
out alteration,  it  would  have  been  regarded  as 
made  in  AlalMima;  and,  apparently,  the  court 
would  have  applied  the  principle  that  the  par- 
ties may  stipulate  for  the  greatest  rate  of  in- 
terest allowed  either  by  the  law  of  the  state 
where  the  contrsct  is  made,  or  where  It  is  pay- 
able. 

Brower  v.  Life  Ins.  Co.  86  Fed.  748,  held  that 
a  loan  by  a  Virginia  corporation  to  a  resident 
of  North  Carolina,  secured  by  a  mortgage  upon 
real  property  in  the  latter  state,  payable  In 
Virginia,  was  governed  by  the  law  of  Virginia, 
notwithstanding  that  by  the  law  of  that  slate 
the  contract  was  usurious.  While  it  does  not 
expressly  appear  that  the  contract  was  made  in 
North  Carolina,  or  that  it  would  be  valid  by  the 
law  of  that  state,  the  decision  is  upon  the 
ground  that  Virginia  is  the  place  of  payment ; 
and  the  court  attempts  to  refer  it  to  the  first  of 
the  principles  stated  in  Miller  v.  Tiffany,  1 
Wall.  310,  17  Ll  ed.  543,  apparently  overlooking 
the  fact  that  that  prlncipl:;  rests  upon  the  as- 
sumption that  the  contract  is  valid  by  the  law 
of  the  place  of  performance.  Upon  the  assump- 
tion that  the  contract  was  made  in  North  Caro- 
lina, and  was  valid  by  that  law,  the  case  would 
fall  within  the  second,  rather  than  the  first,  of 
the  principles  stated   in   Miller  v.   Tiffany. 

See  also  Brown  v.  Nevitt,  27  Miss.  801,  infra, 
IV.  g.  * 

4.  When  claim  of  usury    baaed   on   transaction 
with  drawer  or  indorser. 

In  applying  the  rules  stated  in  the  last  two 
subdivisions  to,  the  liability  of  the  drawer  of  a 
^  bill  or  the  indorser  of  a  bill  or  note,  it  must  be 
'  borne  In  mind  that  his  contract  Is  performable, 
not  at  the  place  where  the  bill  is  payable  by  the 
acceptor,  or  the  note  by  the  maker,  but  at  the 
place  where  the  bill  is,  in  a  legal  sense,  drawn, 
or  the  note  indorsed  (i.  e.,  where  It  is  delivered 
80  as  to  become  binding  upon  the  drawer  or  in- 
dorser as  the  case  may  be).  Therefore,  so  far 
as  the  claim  of  usury  is  based  upon  a  transac- 
tion between  the  drawer  or  indorser  and  a  sul>- 
sequent  party,  the  law  of  the  place  where  the 
bill  was  drawn  (i.  e.,  delivered  so  as  to  bind  the 
drawer/,  or  the  bill  or  note  indorsed  (<.  e.,  de- 
livered 88  s<i  to  bind  the  indorser),  necessarily 
governs,  since  it  is  both  les  loci  contractus  and 
lex  loci  solutionis. 

Thus,  the  usury  laws  of  the  state  in  which 
the  indorsement  and  sale  of  a  negotiable  prom- 
issory note  are  made,  rather  than  those  of  the 
state  in  which  the  note  was  made  and  is  pay- 
able, govern  as  between  the  holder  and  the  in- 
dorser. Glidden  v.  Chamberlin,  167  Mass.  486, 
46  N.  E.  103.  So,  the  law  of  the  place  where  a 
bill  is  negotiated  by  the  drawer  governs,  even 
as  affecting  the  liability  of  the  acceptor,  when 
the  claim  of  usury  is  based  on  the  transaction 
In  which  the  bill  was  discounted.     Thus: 

The  acceptor  of  a  bill  of  exchange  payable  in 
New  York  cannot  avoid  liability  upon  the  ground 
that  the  bill  was  discounted  by  the  drawer  at 
a  rate  of  interest  usurious  by  the  law  of  New 
York,  where  the  bill  was  drawn,  and  discounted 
In  Georgia,  by  the  law  of  which  the  discount 
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was  not  usurious.     Bank  of  the  State  v.  Lewln, 
45  Barb.  340. 

But  it  has  been  held  in  Freese  v.  Brownell,  35 
N.  J.  L.  285,  10  Am.  Rep.  239,  that,  where  the 
drawer  is  an  accommodation  party,  and  the 
claim  of  usury  as  affecting  his  liability  Is  based 
upon  the  transaction  between  the  acceptor  and 
the  holder,  the  question  of  usury,  as  affecting 
the  drawer's  liability,  is  to  be  determined  by 
the  same  law  that  would  govern  if  the  liability 
of  the  acceptor  only  were  involved.  In  other 
words,  the  inquiry  Is  as  to  the  law  governing  the 
acceptor's  contract,  and  not  as  to  the  law  gov- 
erning the  drawer's  contract  generally.  In  that 
case  the  bill  was  drawn  upon  a  bank  in  Illi- 
nois for  the  accommodation  of  the  bank,  Imme- 
diately accepted  by  it,  and  forwarded  to  the 
payee  in  New  York,  to  take  up  an  outstanding 
obligation  of  the  bank  held  by  the  payee.  The 
court  said  that,  In  legal  effect,  the  bill,  both  as 
to  drawer  and  acceptor,  was  made  In  New  York 
(where  it  was  delivered  so  as  to  become  binding 
upon  them)  and  expressly  recognized  the  rule 
that  as  to  the  drawer,  the  place  of  payment  Is 
the  place  where  the  bill  Is,  In  a  legal  sense, 
drawn  (i.  e..  delivered  so  as  to  become  binding 
upon  him),  which  in  this  case  was  New  York; 
but  held  that,  as  there  was  no 'usurious  agree- 
ment made  with  the  drawer,  and  that,  as  he 
stood  only  for  the  default  of  the  acceptor, — he 
could  not  escape  his  obligation  unless  the  trans- 
action was  usurious  as  between  the  payee  and 
acceptor.  Having  thus  taken  the  position  that 
the  question  as  to  usury,  even  as  affecting  the 
accommodation  drawer,  was  to  be  determined  by 
the  law  governing  the  acceptor's  contract,  the 
court  held  that  such  contract  was  governed  by 
the  law  of  Illinois,  upon  the  ground  that  that 
was  the  place  of  payment  as  to  the  acceptor, 
and  that  by  the  law  of  that  state  the  tran.  .- 
tion  was  not  usurious.  The  same  view  was 
taken  in  Davis  v.  Clem  son,  6  McLean,  622, 
Fed.  Cas.  No.  8.C«0.  In  the  latter  case  a  citi- 
zen of  Ohio  drew  a  bill  in  that  state  upon  parties 
In  New  York  for  the  latters'  accommodation, 
and  forwarded  It  to  them  ;  they  accepted  It  and 
negotiated  it  with  the  plaintiff,  a  citizen  of 
New  York,  for  a  consideration  which  was  usuri- 
ous by  the  law  of  New  York ;  the  action  was 
against  the  drawer.  It  was  held  that  the  usury 
law  of  New  York  governed,  and  that  the  drawer 
was.  therefore,  not  liable.  The  opinion  con- 
cedes that,  If  the  bill  I'iftd  not  been  for  the  ac- 
commodation of  the  acceptors,  and  had  been  ne- 
gotiated in  Ohio,  its  validity,  so  far  as  the 
drawer  was  concerned,  would  have  been  deter- 
mined by  the  law  of  Ohio,  and  would  not  have 
been  affected  by  the  subsequent  usurious  transac- 
tion with  reference  thereto ;  but  it  was  held 
that,  as  the  drawer's  liability  was  only  condi- 
tioned upon  the  nonperformance  of  the  accept- 
or's contract,  and  as  there  was  no  binding  con- 
tract upon  the  acceptor,  since  the  law  of  New 
York  clearly  governed  as  to  him,  there  could  be 
no  liability  upon  the  part  of  the  drawer.  It  is 
apparent  that  the  court,  as  In  the  preceding 
case,  took  the  view  that  the  question  of  usury 
as  affecting  the  indorser  is  to  be  determined  by 
the  law  governing  the  contract  of  the  acceptor ; 
but  it  will  be  observed  that  in  this  case,  unlike 
the  preceding  case,  the  same  result  would  have 
been  reached  If  regard  had  been  had,  alone,  to 
the  contract  of  the  drawer,  for  In  this  case  the 
locus  solutioniSj  as  well  as  the  locus  contractus, 
of  the  drawer's  contract  coincided  with  that  of 
the  acceptor's  contract,  whereas  in  the  other 
case,  while  the  looi  contractus  of  the  two  con- 
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tracts  were  the  same,  the  looi  soluUonia  were 
different. 

In  Well  V.  Lange,  6  Daly,  649,  It  was  held 
that  the  question  of  usury,  as  against  one  who 
Indorsed  a  note  In  New  York  for  the  accommoda- 
tion of  the  payee,  was  to  be  determined  by  the 
law"  of  New  York,  the  note  having  been  dis- 
counted by  the  payee  in  that  state,  notwithstand- 
ing that  it  was  payable  in  New  Jersey.  The  de- 
cision is  upon  the  ground  that,  though  the  maker 
may  be  bound  only  by  the  law  of  the  place  where 
the  note  is  payable,  there  being  no  stipulated 
place  at  which  the  indorser  is  to  pay  upon  de- 
fault of  the  maker, — his  contract  is  governed 
by  the  law  of  the  place  where  it  is  made ;  that 
Is,  the  place  at  which  the  note  is  delivered  and 
his  contract  of  Indorsement  first  Ukes  effect. 

If  the  note  In  this  case  had  been  indorsed  for 
the  accommodation  of  the  maker,  it  would  seem, 
upon  the  principle  stated  in  Freese  ▼.  Brownell, 
85  N.  J.  L.  285,  10  Am.  Rep.  239,  that  the  ques- 
tion of  usury,  as  affecting  the  accommodation  in- 
dorser's  liability,  should  have  been  determined 
by  the  law  of  New  Jersey,  as  the  place  of  pay- 
ment of  the  maker's  contract ;  but  the  note  was 
made  for  the  accommodation  of  the  payee,  and 
the  loci  contractus  and  looi  solutionis  of  both 
contracts  of  indorsement  were  the  same  (i.  e.. 
New  York),  and,  therefore.  It  was  immaterial 
whether  the  law  governing  the  payee's  contract 
of  indorsement,  or  that  governing  the  accommo- 
dation party's  contract  of  indorsement,  was  ap- 
plied, though,  as  a  matter  of  fact,  the  court 
seems  to  have  applied  the  latter. 

Accommodation  notes  drawn,  dated,  signed, 
and  indorsed  in  Pennsylvania,  where  the  makers 
and  Indorser  resided,  but  discounted  by  the 
party  accommodated  In  New  York,  are  governed 
by  the  law  of  New  York,  rather  than  by  the  law 
of  Pennsylvania,  with  respect  to  the  effect  of 
discounting  of  the  same  at  a  usurious  rate  of 
interest.  He  Conrad,  8  Phlla.  147,  Fed.  Cas. 
No.  3,126.  The  notes  do  not  appear  to  have 
specified  any  place  of  payment,  so  that  New 
York  was  not  only  the  locus  contractus,  "but  the 
locus  solutionis,  of  the  contracts  of  all  the  par- 
ties; and  it  was  immaterial  whose  contract 
was  regarded  as  furnishing  the  appllcatory  law. 

In  Overton  v,  Bolton,  9  Heisk.  782,  24  Am. 
Rep.  307,  a  note,  payable  In  Tennessee,  for  the 
purchase  price  of  cotton  sold  by  a  resident  of 
Mississippi  to  dealers  In  Tennessee,  was  dated 
in  Mississippi,  and  was  there  signed  by  the 
maker  and  some  of  the  indorsers.  It  was  a  con- 
dition of  the  sale,  however,  that  the  note 
should  be  indorsed  by  a  resident  of  Tennessee, 
and  the  note  was  accordingly  indorsed  by  such 
person  in  the  latter  state  with  full  knowledge  of 
the  facts,  upon  Its  presentation  to  him  by  an 
agent  of  the  seller  ot  the  cotton.  The  note  was 
subsequently  sold  to  a  bona  fide  holder.  In  an 
•  action  by  the  latter  against  the  Tennessee  in- 
dorser, the  court  held  that  the  latter  was  pre- 
cluded from  claiming  that  the  contract  as  to 
him  was  made  in  Tennessee.  The  decision  Is 
upon  the  ground  that  the  indorser  warrants  that 
the  note  is  what  It  purports  to  be,  and  that  in 
this  case,  since  the  note  was  dated  in  Mississippi 
and  bore  a  rate  of  interest  allowed  by  the  laws 
of  that  state,  it  purported  on  its  face  to  be  a 
Mississippi  contract,  notwithstanding  that  it 
was,  by  its  terms,  payable  in  Tennessee. 

d.  When  usurious  b;/  both  lex  loci  contractus 
and  lex  loci  solutionis. 

The  rules  heretofore  stated  are  based  upon 
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the  presumed  intention  of  the  parties.  BveB 
the  rule  stated  in  subdivisions  II.  and  III., 
supra,  to  the  effect  that,  when  the  rate  of  in- 
terest Is  not  stipulated,  the  law  of  the  place  of 
performance  governs.  Is  based  upon  the  pre- 
sumed Intention  of  the  parties  to  be  governed  by 
that  law,  and  Is  a  specific  application  of  the 
exception  to  the  general  principle,  that  the  va- 
lidity of  a  contract  is  governed  by  the  law  of 
the  place  where  it  Is  made,  that  obtains  wheo 
the  contract  is  made  in  one  place  with  the  in- 
tention that  it  shall  be  governed  by  the  laws  of 
another  place  where  it  Is  to  be  performed.  When 
the  circumstances  negative  an  intention  to  con- 
tract with  reference  to  the  law  of  the  place  of 
performance,  the  presumption  upon  which  the 
exception  rests  falls,  and  therefore  the  general 
principle  that  the  lex  looi  contractus  governs 
Is  left  operative.  This  latter  principle,  it  will 
be  observed,  is  not  necessarily  dependent  upon 
any  presumed  intention,  and  may,  therefore  (ope- 
rate, although  the  contract  was  made  in  viola- 
tion both  of  the  lex  looi  contractus  and  the  lea 
looi  solutionis.  This  is  the  condition  which  ex- 
ists when  a  contract  is  usurious  both  by  the 
lex  looi  contractus  and  the  lex  loci  solutionis; 
and  it  iji  accordingly  held  by  the  weight  of  au- 
thority in  such  case  that  the  consequences  of 
the  usury  are  to  be  determined  by  the  lex  looi 
contraotuSt  rather  than  the  lex  looi  solutionis. 
Andrews  v.  Pond,  13  Pet  G5,  10  L.  ed.  61 ;  Heacn 
V.  Griswold,  18  Blatchf.  555,  5  Fed.  573; 
Adams  v.  Robertson,  37  III.  45 ;  Mix  v.  Madison 
Ins.  Co.  11  Ind.  117;  Butler  v.  Myer,  17  Ind. 
77 ;  Arnold  v.  Potter,  22  Iowa,  194 ;  Olmsted 
V.  New  England  Mdrtg.  Becur.  Co.  11  Neb. 
487,  9  N.  W.  650 ;  Joslln  v.  Miller,  14  Neb.  91, 
15  N.  W.  214  ;  Bascomtv.  Zedlker,  48  Neb.  380, 
67  N.  W.  148 ;  Craven  v.  Atlantic  &  N.  C.  R.  Co. 
77  N.  C.  289 ;  Kelsey  v.  Skidmore,  2  Ohio  C.  C. 
219. 

In  Pine  v.  Smith,  11  Gray,  38,  It  was  held 
that  the  effect  of  reserving  usury  In  a  ifote  was 
to  be  determined  by  the  law  of  Massachusetts, 
where,  pursuant  to  an  arrangement  made  In 
New  York,  the  note,  at  the  direction  of  the  ' 
payee,  was  sent  through  the  mall  to  him  at 
New  York.  The  decision  is  upon  the  ground 
that  the  contract  must  be  regarded  as  having 
been  made  In  Massachusetts.  But  in  this  case 
it  does  not  appear  where  the  note  was  made  pay- 
able, so  the  Ioott«  contractus  and  the  locus  «o- 
lutionis  may,  in  fact,  have  been  the  same. 

In  Gallaudet  v.  Sykes,  1  MacArth.  489,  it  was 
held  that  a  bill  of  exchange  drawn  in  New  York 
upon  a  party  who  is  designated  therein  as  of 
Washington,  who,  for  the  accommodation  of  the 
drawer,  wrote  his  acceptance  thereon  In  Wash- 
ington and  returned  the  note  to  the  drawer  In 
New  York,  where  It  was  discounted  at  a  rate  of 
Interest  usurious  by  the  law  of  both  places,  was 
governed  by  the  law  of  New  York  as  to  the  con- 
sequences of  usury.  The  court  took  the  posi- 
tion that  the  acceptance,  being  solely  for  the 
accommodation  of  the  drawer,  was  consum- 
mated In  New  York,  and  says:  •*The  bill, 
therefore,  had  Its  origin  in  New  York;  it  was 
consummated  there ;  the  money  was  loaned  and 
the  security  delivered  in  that  place ;  it  is  dated 
there,  and  no  other  place  of  performance  Is 
designated  In  the  contract.'*  It  would  seem, 
however,  that  the  bill  on  its  face,  having  desig- 
nated the  acceptors  as  of  Washington,  was  pay- 
able there,  and,  if  so,  there  would  be  a  confiict 
between  the  law  of  the  place  where  the  contract 
was  made  and  the  place  where  it  was  to  be  per- 
formed, which  would  seem  to  call  for  the  appllca- 
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tlon  of  the  law  of  New  York,  not  as  the  lejs  loci 
solutionis,  and  lex  loci  contractus,  but  as  the 
les  loci  contractus  only,  upon  the  principle  above 
stated. 

In  a  number  of  the  foregoing  cases,  especially 
Andrews  v.  Pond.  13  Pet.  65,  10  L.  ed.  61,  and 
Arnold  v.  I»otter,  22  Iowa,  194.  the  courts  ex- 
pressly recognixed  the  general  principle  that, 
if  the  interest  allowed  by  the  laws  of  the  place 
of  performance  is  higher  than  that  permitted 
at  the  place  of  contract,  the  parties  may  stipu- 
late for  the  higher  interest  without  incurring 
the  penalties  of  usury,  and  distinguished  the 
case  where  the  contract  is  usurious  by  the  law 
of  both  places  upon  reasoning  substantially  like 
Chat  suggested  at  the  beginning  of  this  subdl- 
Tlsion.  It  is  true  that  in  a  number  of  the  fore- 
going cases  (e.  g.  Arnold  v.  Potter,  22  Iowa,  194, 
and  Bascomb  v.  Zediker,  48  Neb.  380,  67  N.  W. 
148)  the  l€9  loci  contractus,  which  was  applied, 
permitted  a  recovery  of  the  principal  notwith- 
standing the  usury,  whereas  the  lew  loci  so- 
lutionis would  have  rendered  the  contract  void ; 
but  the  decision  is  not  based  on  that  fact,  and 
in  Andrews  v.  Pond,  13  Pet  65,  10  L.  ed.  61, 
the  fact  in  that  respect  was  reversed,  since,  by 
the  lew  loci  contractus,  which  was  applied,  the 
contract  was  wholly  void  for  usury,  whereas, 
the  lew  loci  aolutionia  would  have  permitted  a 
recovery  of  the  principal. 

In  Oi»dyke  v.  Merwin,  13  Han,  401,  however, 
while  the  lew  loci  contractus  was  applied,  the 
decision  seems  to  be  upon  the  ground  that  the 
lew  looi  contractus  only  worked  a  forfeiture  of 
the  interest,  while  the  lew  loci  solutionis  would 
render  the  contract  void  in  toto;  and  the  impli- 
cation seems  to  be  that,  if  the  facts  In  that  re- 
spect had  been  reversed,  the  lew  loci  solutionis 
would  have  been  applied.  8o.  in  Hull  v.  Wheel- 
er, 7  Abb.  Pr.  411,  where  It  was  held  that  the 
consequences  of  reserving  usury  in  a  note  which 
was  usurious  by  both  the  law  of  Connecticut  and 
of  New  York  were  to  be  determined  by  the  law 
of  Connecticut,  the  court,  while  taking  the  po- 
sition that  Connecticut  was  both  locus  contract- 
fis  and  locus  solutionis,  intimated  that,  even  if 
the  note  had  been  made  in  New  York.  It  would 
«tiil  be  governed  by  the  law  of  Connecticut  as 
the  leor  loci  solutionis. 

And  in  Campbell  v.  Nichols,  83. N.  J.  L.  81. 
the  court  applied  the  law  of  New  Jersey  to  a 
note  made  in  New  York  and  payable  in  New 
Jersey,  notwithstanding  that  it  was  usurious  by 
the  law  of  the  latter  state,  which,  however, 
merely  operated  to  forfeit  the  interest,  and  per- 
mitted the  recovery  of  the  principal.  While  it 
is  not  so  stated,  the  note  in  this  case  was  un- 
doubtedly usurious  by  the  law  of  New  York. 
and.  If  tested  by  that  law,  would  have  been  void 
in  toto.  The  decision  in  this  case  is  upon  the 
general  principle  that  a  contract  is  governed  by 
the  law  of  the  place  in  which  the  parties,  in 
good  faith,  intend  it  shall  be  performed.  The 
decision  In  the  last  case,  if  upon  the  assump- 
tion that  the  contract  was  usurious  by  the  law 
of  New  York,  is  contrary  to  the  weight  of  au- 
thority as  shown  by  the  cases  previously  cited 
in  this  subdivision ;  and,  if  upon  the  as- 
sumption that  the  contract  was  not  usuri- 
ous by  that  law,  is  against  the  weight  of 
authority  as  shown  by  the  cases  cited  in 
supra,  IV.  c.  3.  Upon  either  assumption  the 
court,  in  applying  the  general  principle  that  the 
law  of  the  place  of  performance  governs,  seems 
to  have  overlooked  the  fact  that  that  principle 
is  merely  prima  facie,  and  is  based  on  the  pre- 
.  sumed  intention  of  the  parties  to  contract  with 
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reference  to  that  law.  which  presumption,  in 
the  case  at  bar,  is,  upon  either  assumption,  op- 
posed by  the  fact  that  the  contract  was  made 
in  violation  of  the  law  of  New  Jersey.  Upon 
the  first  assumption,  then,  there  Is  no  basis  for 
any  presumption,  since  the  contract  is  in  viola- 
tion of  both  the  lew  loci  contractus  and  the  lew 
loci  solutionis:  and  the  general  principle,  which 
does  not  rest  upon  presumed  intention,  that  the 
low  loci  contractus  governs,  therefore  applies. 
Upon  the  second  assumption,  the  presumpilon 
would  be  that  the  parties  Intended  to  contract 
with  reference  to  the  lex  loci  contractus.  Upon 
either  assumption,  therefore,  It  would  seem  that 
the  lew  loci  contractus  should  have  been  ap- 
plied. 

e.  Bfteci  of  mortgage  seouritg. 

The  cases  in  which  the  location  of  the  prop- 
erty mortgaged  to  secure  the  loan  within  the 
state  where  the  contract  was  made  has  been  al- 
lowed greater  or  less  effect  as  a  clrcumstanc** 
aiding  the  presumption  that  the  parties  Intended 
to  contract  with  reference  to  the  lew  loci  con- 
tractus, which  was  based  chiefly  upon  the  cir- 
cumstance that  the  contract  was  valid  by  the 
lew  lod  contractus,  but  invalid  by  the  lew  loci 
solutionis,  have  been  referred  to  in  supra,  IV. 
c,  3. 

In  Jackson  v.  American  Mortg.  Co.  88  Ga. 
766.  15  S.  E.  812,  supra,  IV.  b,  it  will  be  ob- 
served that  the  court  attached  much  Importance 
to  the  location  of  the  mortgaged  property. 

In  American  Freehold  Land  Mortg.  Co.  v. 
Sewell,  92  Ala.  163,  13  L.  R.  A.  299,  9  So.  143, 
supra,  IV.  c.  3.  the  court  laid  considerable  stress 
upon  the  fact  that  the  loan  was  secured  by  a 
mortgage  upon  real  property,  and.  while  it 
would  not  express  any  opinion  upon  the  ques- 
tion whether  the  parties  may  legally  contract  for 
a  rate  of  interest  which  is  lawful  by  the  law 
of  the  state  where  the  property  is  situated  if 
the  locus  contractus  and  locus  solutionis  are  in 
another  state  where  such  rate  is  unlawful,  it 
held  that  at  least  the  principle  is  applicable 
when  the  lew  loci  contractus  and  lew  rei  sitw  are 
coincident  It  will  be  observed,  however,  that 
even  the  rule  here  Intimated  only  takes  account 
of  the  location  of  the  land  as  a  circumstance 
aiding  the  presumption  or  inference  that  the 
parties  intended  to  contract  with  reference  to 
a  law  that  would  uphold,  rather  than  one  that 
would  invalidate,  their  contract,  and  as  tending 
to  show  that  such  Intention  was  bona  fide,  and 
not  for  the  purpose  of  evading  the  usury  law  of 
the  place  to  which  the  contract  was  referable ; 
and  this  case,  therefore,  as  well  as  the  other 
cases  cited  In  supra,  IV.  c,  2.  In  which  the  loca- 
tion of  the  premises  may  have  been  regarded 
as  an  additional  circumstance  strengthening  the 
presumption  of  an  intention  to  contract  with 
reference  to  the  lew  loci  contractus,  implies, 
what  Is  shown  by  the  note  in  Mcllwalne  v.  El- 
lington (C.  C.  App.  4th  C.)  55  L.  R.  A.  933,  to 
be  established  by  the  overwhelming  weight  of 
authority,  that  the  location  of  the  land  is,  at 
most,  but  a  circumstance  bearing  upon  the  ques- 
tion as  to  what  law  governs  in  respect  of  usury, 
and  does  not,  of  itself  and  independently  of 
other  circumstances,  determine  that  question, 
as  it  does  in  respect  of  matters  pertaining  to 
the  form  of  the  mortgage,  the  sufficiency  of  the 
acknowledgment,  etc.  This  is  also  made  clear 
by  the  cases  cited  in  infra,  IV.  h,  which  have 
held  that  loans  by  building  and  loan  associa- 
tions were  governed  by  the  law  of  the  state 
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where  the  association  was  domiciled,  although 
the  land  mortgaged  to  secure  the  loans  was  sit- 
uated elsewhere :  and  the  cases  cited  In  supra, 
IV.  c,  3,  which  apply  the  law  of  the  state  where 
the  mortgaged  land  was  situated,  do  not  rest 
wholly  or  mainly  upon  the  location  of  the  land 
there,  but  upon  all  of  the  circumstances  of  the 
case,  the  location  of  the  Idnd  being  merely  re- 
garded as  one  of  the  circumstances  bearing  upon 
the  intent  and  the  bona  fides  of  the  parties. 

In  Interstate  Sav.  &  L.  Asso.  v.  Badgley,  115 
Fed.  390,  tbe  court  refused  to  entertain  an 
action  to  foreclose  a  mortgage  upon  real  proper- 
ty in  Oregon  to  secure  a  loan  made  by  a  Minne- 
sota building  and  loan  association,  upon  the 
ground  that  the  complaint  was  without  equity, 
it  appearing  that  tbe  mortgagor  had  paid  an 
amount  that  equaled  the  face  of  the  loan  and 
12  per  cent  interest.  The  court  said  that  the 
question  whether  the  complaint  was  without 
equity  was  not  determinable  by  the  laws  of  the 
state  where  the  association  was  organized,  but 
by  the  law  of  the  forum. 

If  the  court  meant  to  hold  that  a  complaint 
in  an  action  to  foreclose  a  mortgage  on  real 
property  Is  without  equity,  when  It  appears  that 
the  contract  would  be  usurious  tested  by  the 
law  of  the  forum,  the  principle  would  have  the 
same  effect  in  practical  operation,  so  far  as 
the  mortgage  security  is  concerned,  as  a  rule 
subjecting  the  validity  of  the  mortgage  with  re- 
spect to  usury  to  the  lew  rei  sitce,  since  the 
forum  of  an  action  to  enforce  the  mortgage  is 
necessarily  the  state  or  country  where  the  prop- 
erty is  situated.  This  position,  however,  would 
be  opposed  to  the  great  weight  of  authority,  as 
is  apparent  from  the  cases  cited  in  subdivision 
IV.  h,  infra.  Probably  the  court  merely  meant 
to  declare  the  right  of  the  court  of  the  forum 
to  withhold  its  aid  when  the  contract  is  exces- 
sively usurious,  or  there  are  other  circum- 
stances, in  addition  to  the  mere  fact  that  the 
contract  would  be  usurious  tested  by  the  lex  fori, 
that  reveal  a  want  of  equity. 

A  contract  valid  by  the  law  of  the  state  where 
it  was  made  and  to  be  performed  cannot,  when 
sought  to  be  enforced  In  another  state,  be  held 
to  be  Invalid  as  contravening  the  usury  law 
of  that  state,  notwithstanding  it  is  secured  by 
a  chattel  mortgage  upon  property  in  the  latter 
state  executed  in  the  former  state.  Whitman  v. 
Conner,  8  Jones  &  S.  339. 

f.  Place  where  money  U  to  he  used. 

Wharton,  in  his  Conflict  of  Laws,  2d  ed.  H 
504-510,  formally  adopts  the  law  of  the  place 
of  performance  as  the  governing  law ;  but,  after 
doing  so,  he  is  practically  no  nearer  the  solu- 
tion of  the  question,  what  law  governs,  than  he 
was  before,  for  he  proceeds  to  locate  the  place 
of  performance  by  reference  to  the  presumed 
intention  of  the  parties  as  to  what  law  should 
govern.  Practically,  therefore,  he  assents  to 
the  principle  exemplitied  in  the  cases  hereto- 
fore cited,  that  the  question  as  to  what  law  gov- 
erns in  respect  of  interest  and  usury  depends 
upon  the  presumed  intention  of  the  parties ;  but 
he  differs  from  most  of  them  in  regarding  the 
place  where  the  money  is  to  be  used  as  the  cir- 
cumstance from  which  the  intention  of  the 
parties  is  to  be  Inferred,  and  therefore  adopts 
the  view  that  the  place  where  the  money  was 
intended  to  be  used  by  the  borrower  furnishes 
the  applicatory  law,  though,  as  already  sug- 
gested, instead  of  going  to  that  conclusion  di- 
rectly, he  reaches  it  indirectly  by  holding  that 
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the  place  where  the  money  is  used  is  the  place 
of  performance  which  furnishes  the  appiicatory 
law.  He  applies  this  view  specifically  to  loans 
secured  by  mortgages  upon  real  property,  and 
saj's:  **The  true  test  is.  Was  the  morti^f^e 
merely  a  collateral  security,  the  money  being 
lent  primarily  on  the  debtor's  personal  credit, 
or  was  the  money  employed  on  the  land  for 
which  the  mortgage  was  given?  If  the  former 
be  the  case,  then  the  law  of  the  place  where 
the  money  is  due.  and  not  that  of  the  mortsa^e, 
applies.  If  the  latter,  then  the  law  of  the 
place  where  the  mortgage  [mortgaged  land  J  is 
situate  must  prevail."  The  doctrine  here  ad- 
vocated, being  based  upon  the  presumed  inten- 
tion of  the  parties,  was  probably  regarded,  even 
by  Dr.  Wharton,  as  furnishing  merely  a  prima 
facie  rule  applicable  when  the  other  circum- 
stances do  not  overcome  the  presumption  upon 
which  it  rests,  though  it  is  clear  that  he  did  not 
regard  the  circumstance  that  the  contract  was 
made  and  payable  in  another  state  as  sufficient 
to  overcome  that  presumption.  Dr.  Wharton's 
views,  especially  as  applied  to  loans  secured  by 
mortgage,  have  been  expressly  referred  to  and 
approved  In  New  England  Mortg.  Security  Co.  v. 
Vader,  28  Fed.  265 ;  Thompson  v.  Edwards,  85 
Ind.  414  ;  Meroney  v.  Atlanta  BIdg.  &  L.  Asso. 
116  N.  C.  882,  21  S.  E.  024  ;  and  National  Mut. 
Bldg.  &  L.  Asso.  V.  Burch.  124  Mich.  57,  82  N. 
W.  837 ;  and  there  are  other  cases  which  men- 
tion the  fact  that  the  money  was  used  in  a  cer- 
tain state  as  a  circumstance  favoring  the  laws 
of  that  state  as  the  appiicatory  law ;  e.  g.,  Kel- 
logg V.  Miller,  2  McCrary,  395,  13  Fed.  108: 
Fitch  V.  Remer,  1  Biss.  337,  Fed.  Cas.  No.  4,836 ; 
Richards  v.  Globe  Bank,  12  Wis.  692.  But  these 
cases  merely  regarded  it  as  one  of  many  circum- 
stances, and  not  of  itself  as  a  controlling  cir^ 
cumstance. 

In  Thompson  v.  Edwards,  85  Ind.  414,  the  de- 
cision, applying  the  law  of  Indiana  to  the  ques- 
tion of  usury,  rather  than  the  law  of  New  York 
where  some  of  the  notes  were  payable,  was  ex- 
pressly based  on  the  presumed  intention  of  the 
parties  inferred  from  all  the  circumstances  of 
the  cases,  including  the  facts  that  the  notes  and 
mortgage  were  executed  in  Indiana  and  deliv- 
ered there  to  local  attorneys  of  the  lender ; 
that  the  Interest  reserved  was  authorized  by  the 
law  of  Indiana,  but  usurious  by  the  law  of  New 
York ;  and  that  the  local  attorneys  drew  their 
draft  upon  the  lender  in  favor  of  the  borrower 
who  discounted  the  same  in  Indiana ;  as  well 
as  the  circumstance  that  the  proceeds  were  to 
be  used  in  paying  off  encumbrances  upon  the 
mortgaged  property,  and  in  improving  the  same. 

In  Meroney  v.  Atlanta  Bldg.  &  L.  Asso.  116 
N.  C.  882,  21  S.  E.  024,  and  National  Mut.  Bldg. 
&  L.  Asso.  V.  Burch,  124  Mich.  57,  82  N.  W. 
837,  the  principal  ground  of  decision,  as  pointed 
out  In  infra,  IV.  h,  2,  was  that  the  association 
had  localized  its  business  in  the  state  where 
the  mortgaged  land  was  situated,  and  that  the 
attempt  to  give  the  contract  the  character  of  a 
contract  of  tbe  state  where  the  association  was 
domiciled  was  a  mere  attempt  to  evade  tbe 
usury  laws  of  the  former  state.  In  most  of  the 
cases,  however,  the  place  where  the  money  is 
to  be  used  Is  not  even  mentioned  as  a  circum- 
stance bearing  upon  the  question  ;  and  few  of 
them  show,  except  by  inference,  where  the  money 
was  used.  These  facts  suggest  a  practical  difll- 
culty  Inherent  In  this  doctrine,  viz.,  that  it  rests 
upon  a  presumption  based  upon  a  circumstance 
(i.  c,  the  mace  where  the  money  is  to  be  used), 
which  is  not  ordinarily  dlscloied  by  the  contract 
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Itself,  or  by  the  other  circumstances  attending 
'  •rwns«r«^«on  liotweeD  the  lender  and  borrow- 
er; for,  ordinarily  the  particular  use  to  which 
rue  borrower  intends  to  devote  the  proceeds  of 
the  loan  Xs  no  part  of  the  contract,  and  gen- 
erally no  concern  of  the  lender.  In  any  event, 
therefore,  the  doctrine  necessarily  has  a  re- 
stricted operation,  because  of  the  absence  of  the 
circumstance  calling  into  life  the  presumption 
apon  which  It  rests. 

In  Central  Trust  Co.  v.  Burton,  74  Wis.  329, 
43  N.  W.  141,  the  court  expressly  held  that  the 
ralidity  of  notes  was  governed  by  the  law  of 
the  place  where  they  were  made  and  payable, 
notwithstanding  that  the  borrowers  resided,  and 
intended  to  use  the  money,  in  another  state, 
where  land  mortgaged  to  secure  the  notes  was 
located. 

See  also  Cope  v.  Wheeler,  41  N,  Y.  303,  supra, 
IV.  b. 

g.  Lea  loci  consideraHonia 

The  doctrine  that  the  law  of  the  place  where 
the  consideration  Is  received  governs  in  re- 
spect of  usury  has  been  incidentally  alluded  to 
in  subdivision  I. ;  and  it  is  there  stated  that  the 
decisions  In  the  great  majority  of  the  cases  rest 
upon  other  grounds,  though  some  of  them  apply 
the  same  lavr  that  would  have  been  applied  if 
this  doctrine  had  been  adopted.  There  are  a 
few  cabes.  however,  that  lend  some  direct  sup- 
port to  the  doctrine. 

Thus,  in  Akers  v.  Demond,  103  Mass.  318. 
It  was  held  that  the  law  of  New  York  with  ref- 
erence to  usury  governed  a  bill  of  exchange 
drawn  In  that  state  payable  in  Massachusetts 
upon  a  resident  of  the  latter  state,  and  accepted 
by  him  for  the  accommodation  of  the  drawer, 
and  returned  to  the  latter,  by  whom  it  was  first 
negotiated  in  New  York,  the  usurious  considera- 
tion being  there  received.  The  court  said : 
**Tbe  general  principle  is  that  the  law  of  the 
place  of  performance  is  the  law  of  the  contract. 
This  rule  applies  to  the  operation  and  eflTect  of 
the  contract,  and  to  the  rights  and  obligations 
of  the  parties  under  it.  But  the  question  of  its 
validity,  as  aflTected  by  the  legality  of  the  con- 
sideration, or  of  the  transaction  upon  which  it 
la  founded,  and  in  which  it  took  its  Inception  as 
a  contract,  must  be  determined  by  the  law  of 
the  state  where  that  transaction  was  had." 
This  language  would  indicate  that  the  law  of 
the  place  where  the  consideration  is  advanced 
and  received  would  determine  the  question  of 
usury,  but  the  following  language  from  a  later 
part  of  the  opinion,  taken  by  itself,  would  indi- 
cate that  the  ground  of  the  decision  is  that  the 
contract  had  Its  inception  In  New  York :  "The 
only  consideration  ever  paid  was  the  usurious 
loan  made  by  these  plaintiffs  in  New  York.  That 
was  the  legal  Inception  of  the  alleged  contracts. 
...  By  the  statutes  of  New  York  that 
transaction  was  Incapable  of  furnishing  a  legal 
consideration,  and,  so  far  as  the  bills  depend 
upon  that,  they  are  absolutely  void.  The  orig- 
inal validity  of  such  a  contract  must  be  deter- 
mined by  the  law  of  the  state  in  which  it  is  first 
negotiated  or  delivered  as  a  contract" 

In  Brown  v.  Nevitt,  27  Miss.  &01,  notes  se- 
cured by  a  mortgage  upon  real  property  In  Mis- 
Rlsslppi  were  executed  in  that  state,  but  payable 
in  Louisiana.  ITpon  the  assumption  that  the 
parties  entered  Into  a  usurious  agreement  under 
cover  of  an  arrangement  by  which  bank  credits 
were  advanced  as  at  par,  when  they  were  at  a 
depreciation  of  from  20  per  cent  to  30  per  cent, 
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interest  being  reserved  upon  the  nominal  amount 
of  the  notes  at  the  legal  rate,  the  court  held  the 
contract  was  governed  by  the  law  of  Missis- 
sippi. The  court  said.  In  reply  to  rhe  argument 
that,  as  the  notes  were  made  payable  In  Louisi- 
ana, they  were  governed  by  the  law  of  that  state, 
that  the  argument  would  have  much  force  if  the 
objection  to  the  transaction  were  merely  that  a 
rate  of  interest,  not  permitted  by  the  laws  of 
Mississippi,  but  allowable  by  the  laws  of  1  Louis- 
iana, was  claimed  or  charged  bona  fide,  and  not 
with  a  view  of  evading  the  laws  of  Mississippi 
upon  the  subject ;  for  in  such  a  case  the  law  of 
the  place  of  performance  would  govern.  It 
held,  however,  that  the  objection  in  the  case  at 
bar  was  that  the  consideration  of  the  contract 
was  Illegal  because  the  payee  reserved,  as  a  com- 
ponent part  of  the  principal  sum  Intended  to  l)e 
secured,  a  usurious  rate  of  interest  upon  the 
sum  advanced,  this  being  inherent  In  the  trans- 
action, and  necessarily  governed  by  the  laws  of 
Mississippi,  where  it  was  actually  done.  The 
court  says:  "Such  a  transaction  Is  held  to  be 
prohibited  by  our  laws ;  .  .  .  and  It  cf^nnot 
stand  on  the  same  principles  with  a  bona  fide 
agreement  made  in  one  place  to  be  executed  In 
another.  We  cannot  recognize  the  laws  of  Lou- 
isiana as  rendering  valid  a  contract  made  here 
and  sought  to  be  enforced  here,  which  Is  pro- 
hibited by  cur  laws.  The  rule  In  such  case  Is 
that  the  agreement  must  stand  or  fall  by  the 
laws  of  the  place  where  it  is  made." 

In  Martin  v.  Johnson.  84  Ga.  481,  8  L.  R.  A. 
170,  10  S.  E.  1002,  (an  action  upon  a  note  and 
for  a  special  Hen  on  land  in  Georgia  deeded  as 
security  for  the  payment  of  the  note),  it  was 
held  that  the  law  of  Georgia  In  respect  of  usury 
governed,  though  the  note  was  payable  in  Massa- 
chusetts. It  appeared  in  this  case  that  the  note 
was  executed  in  Georgia  by  a  resident  of  that 
state,  and  was  delivered  to  an  agent  of  the 
lender  there,  who  reserved,  from  the  amount 
for  which  the  note  was  made,  a  sum  exceeding 
the  interest  allowed  by  the  law  of  Georgia.  The 
court  said  that  It  was  undoubtedly  true,  as  a 
general  rule,  that  the  Interest  which  a  contract 
should  bear  Is  to  be  governed  by  the  law  of  the 
place  where  the  same  Is  to  be  performed ;  that 
that  rule  applied  to  all  legal  contracts,  legal 
where  the  same  are  executed  and  made ;  but 
where,  according  to  the  law  of  the  place  at 
which  the  contract  Is  made,  it  Is  unlawful  to 
take  or  exact  usury,  or  more  than  a  certain  per 
cent  of  Interest  provided  by  law  as  the  legal 
rate,  such  contract  will,  in  some  instances,  be 
construed  according  to  the  law  of  that  place. 
The  reasoning  by  which  the  court  supports  Its 
decision  is  that,  while  the  note  was  payable  lu 
Massachusetts,  the  contract,  so  far  as  the  usuri- 
ous Interest  was  concerned,  was  performed  in 
Georgia  when  the  amount  representing  usurious 
interest  was  withheld  from  the  borrow^er.  This, 
however,  is  not  the  sole  groimd  of  the  decision, 
since  the  court  emphasizes  the  fact  that  the  note 
was  secured  by  a  mortgage  upon  real  property 
in  Georgia. 

The  effect  generally  accorded  to  the  place 
where  the  consideration  Is  advanced  as  a  factor 
in  determining  the  governing  law,  when  men- 
tioned at  all,  is  well  Illustrated  by  the  follow- 
ing case : 

The  interest  laws  of  the  state  in  which  the 
bonds  were  dated  and  delivered,  and  the  money 
paid  and  the  land  securing  them  situated,  con- 
trol, rather  than  those  of  the  state  In  which  the 
bonds  are  payable,  where  the  rate  of  Interest  re-  ■ 
served  is  permitted  by  the  laws  of  the  formerJ[C 
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state,  but  prohibited  by  those  of  the  latter,  and 
the  entire  transaction  shows  that  the  parties 
were  contracting  with  reference  to  the  Interest 
laws  of  the  former  state.  Gault  v.  Equitable 
Trust  Co.  100  Ky.  678.  38  S.  W.  1005.  This 
case,  it  will  be  observed,  makes  the  Intention  of 
the  parties  the  criterion,  and  merely  regjirds  the 
place  where  the  consideration  was  advanced  as 
one  of  several  circumstances  bearing  upon  the 
point,  whereas,  according  to  Professor  Minor's 
theory,  it  would,  in  and  of  itself,  be  conclusive, 
Irrespective  of  the  other  circumstances. 

In  Murphy  v.  State,  3  Head,  250,  it  was  held 
that  the  law  of  Tennessee  making  it  an  offense 
to  take  usury  could  not  be  evaded  by  parties 
going  Into  another  state  for  the  purpose  of  re- 
ducing the  contract  to  writing  and  paying  over 
the  money  to  the  borrower,  where  the  usury 
was  paid  to  the  lender  in  Tennessee.  The 
court  said,  however,  that,  if  a  bona  fide  con- 
tract for  the  payment  of  money  at  «ome  place 
In  another  state  had  been  entered  into,  the  rate 
of  Interest  would  have  been  governed  by  the  law 
of  that  state ;  and  in  such  case  the  reception  of 
the  money  in  Tennessee, — though  the  rate  of  in- 
terest may  have  exceeded  that  prescribed  by  the 
law  of  Tennessee, — ^would  not  have  been  usury. 

See  also  Second  Nat  Bank  v.  Smoot,  2  Mac- 
Arth.  871,  and  Pratt  ▼.  Adams,  7  Paige,  615, — 
supra,  IV.  c,  3. 

As  suggested  in  division  I.,  auproj  when  the 
consideration  for  the  new  contract  consists  of  a 
former  contract,  it  Is  difficult  to  resist  the  con- 
clusion that  the  question  of  usury,  even  as 
affecting  the  new  contract,  must  be  determined 
by  the  law  governing  the  original  contract 
But  in  Sheldon  v.  Haxtun,  91  N.  Y.  124,  where 
the  holder  of  a  note,  made  in,  and  governed  by 
the  law  of,  New  York  and  usurious  by  that  law, 
upon  receiving  a  partial  payment  of  the  prin- 
cipal, sent  the  note  to  the  maker  in  Illinois  and 
requested  a  new  note  for  the  balance,  giving 
as  a  reason  that  there  was  no  room  to  make 
indorsements  of  payments  on  the  old  note,  and 
the  maker,  pursuant  to  such  request,  executed 
a  new  note  in  Illinois,  expressing  no  place  of 
payment,  and  forwarded  it  through  the  mall  to 
the  payee  in  New  York, — the  court  held  that 
the  new  note  was  governed  by  the  law  of  Illi- 
nois in  respect  of  usury.  The  decision  is  upon 
the  ground  that  the  new  note  became  complete 
when  it  was  deposited  in  the  mail  in  Illinois; 
and  while  the  court  admitted  that,  if  the  new 
note  had  been  given  in  New  York,  even  with  a 
lawful  rate  of  interest  in  renewal  of,  or  In  sub- 
atltution  for,  the  prior  usurious  note,  it  would 
have  been  tainted  with  usury,  it  said  that  the 
original  note  was  not,  in  Illinois,  illegal  or 
tainted  with  usury,  because  the  laws  of  New 
York  were  not  operative  there,  but  was  simply 
subject  to  the  defense,  on  the  part  of  the  maker, 
of  being  unlawful  because  made  in  violation  of 
the  laws  of  New  York  where  It  was  executed; 
and  the  court  reaches  the  conclusion  that  the 
contract  was  purged  of  usury.  The  decision, 
therefore,  rests  upon  the  assumption  that  the 
original  note  was  valid  In  Illinois  for  all  pur- 
poses save  that  of  maintaining  an  action  there. 

In  Rhawn  v.  Grant,  1  MacArth.  31,  It  was 
held  that  a  note  made  and  payable  in  the  Dis- 
trict of  Columbia,  and  not  stipulating  for  a 
usurious  rate  of  interest,  would  not  be  deemed 
usurious,  although  it  was  given  for  a  part  of 
the  principal  of  a  note  which  was  made  and  pay- 
able in  I'ennsylvanla,  and  which  was  usurious 
by  the  law  of  that  state,  it  appearing  that, 
under  the  law  of  Pennsylvania,  the  reservation 
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of  usury  did  not  Invalidate  the  note.  Here  the 
transaction  seems  to  have  been  purged  of  usury, 
even  regarding  it  as  governed  by  the  law  of 
Pennsylvania;  and  this  distinguishes  it  from 
the  preceding  case.  The  implication  seems  to 
be  that,  if  the  original  note  had  been  void  for 
usury  in  Pennsylvania,  it  would  not  have  sup- 
ported the  new  note. 

h.  Contracts  of  foreign  Jiuilding  and  loan  asso- 
ciations. 

Th«»  contracts  of  this  class  are,  of  course,  sub- 
ject to  the  same  general  principles  as  other 
classes  of  contracts ;  but  they  possess  certain 
features  peculiar  to  them  as  a  class,  that  affect 
the  application  of  these  principles,  and  for  that 
reason  are  considered  separately. 

It  has  been  shown  in  division  I.  that,  save  in 
the  case  where  the  contract  is  usurious  by  both 
the  lesv  lod  contractus  and  the  le»  loci  solu- 
tionis, the  question  as  to  what  law  governs  in 
respect  of  interest  and  usury  is,  in  its  last 
analysis,  one  as  to  the  intention  of  the  parties, 
subject  to  the  qualification  that  the  parties 
must  have  acted  in  good  faith  and  without  any 
intention  of  evading  the  usury  laws  of  the  place 
to  which  the  contract  is  really  referable.  The 
apparent  conflict  among  the  cases  dealing  with 
this  class  of  contracts  seems  to  be  due,  not  to 
any  difference  of  opinion  as  to  the  soundness  of 
this  general  principle,  nor  even  as  to  the  sound- 
ness of  the  subordinate  rules  that  have  been 
formulated  for  ascertaining  the  unexpressed  in- 
tention of  the  parties,  but  to  a  difference  of 
opinion  respecting  the  application  of  the  same, 
arising  in  part  from  the  different  emphasis  laid 
by  different  courts  upon  certain  circumstances 
as  affecting  the  intention  of  the  parties  or 
their  good  faith,  and  in  part  from  the  difference 
in  the  circumstances  themselves.  Eliminating, 
for  the  moment,  the  question  as  to  the  good 
faith  of  the  parties  and  the  circumstances  es- 
pecially bearing  upon  that  point,  these  cases 
have  usually  presented  a  state  of  facts  which.  In 
Its  main  features,  is  substantially  as  follows : 
A  note  or  bond,  payable  at  the  home  of  the  asso- 
ciation, made  by  a  resident  of  another  state, 
secured  by  a  mortgage  upon  real  property  in  the 
latter  state ;  a  contract  valid  if  governed  by  the 
law  of  the  former  state,  but  usurious  If  gov- 
erned by  the  law  of  the  latter;  in  some  of  the 
cases  the  contract  has  been  regarded  as  having 
been  made  (i,  e.,  consummated)  In  the  state  of 
the  borrower's  residence ;  and  in  others  as  hav- 
ing been  made  in  the  state  of  the  association's 
domlcll ;  in  some  of  the  cases  the  contract  ex- 
pressly stipulated  that  it  should  be  governed  by 
the  la^r  of  the  state  where  the  association  was 
domiciled.  Other  circumstances  are  occasion- 
ally mentioned,  but  the  foregoing  are  those 
upon  which  the  decisions  have  usually  turned. 

Disregarding  for  the  present  the  question  as 
to  good  faith,  it  will  be  observed  that  the  fore- 
going facts,  even  after  eliminating  the  express 
stipulation  as  to  the  governing  law,  and  assum- 
ing that  the  contract  was  made  in  the  state  of 
the  borrower's  residence,  present  a  case  falling 
within  the  principle  stated  and  applied  in  sub- 
division IV.  c,  2,  Bupra,  and  therefore  governed 
by  th»  law  of  the  place  of  payment,  which.  In 
these  cases,  Is  the  law  of  the  place  of  the  asso- 
ciation's domlcll. 

Cases  applying  law  of  domlcil  of  association. 

In  the  cases  next  cited,  which  involved  sub- 
stantially snch  a  state  of  facts  (eliminating  the 
express  stipulation),  the  law  of  the  domlcll  of 
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the  araoclation  was  applied,  and  the  contract 
upheld,  upon  the  ground  that  that  was  the  place 
of  payment.  Some  of  these  cases  do  not  ex- 
pressly hold  that  the  contract  must  be  regarded 
as  made  in  the  other  state;  but  the  decisions 
clearly  rest,  either  upon  the  principle  that  the 
parties  are  presumed  to  have  contracted  with 
reference  to  the  law  of  the  place  of  payment,  or 
the  other  principle,  which  in  this  instance  is 
coincident  with  the  first,  that  they  are  pre- 
sumed to  have  contracted  with  reference  to  a 
law  that  will  uphold,  rather  than  one  that 
would  invalidate,  their  contract,  so  that  the 
place  where  the  contract  was  made  was  immate- 
rial except  as  it  may  have  borne  on  the  question 
of  good  faith.  Bedford  v.  Eastern  BIdg.  ft  L. 
Asso.  181  U.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct. 
Bep.  597 ;  Building  ft  L.  Asso.  y.  Logan,  14  C. 
(\  A.  133,  30  U.  S.  App.  183,  66  Fed.  827; 
Dygert  ▼.  Vermont  Loan  ft  T.  Co.  37  C.  C.  A. 
389,  94  Fed.  918,  Affirming  89  Fed.  123 ;  Hle- 
ronymus  ▼.  New  York  Nat.  Bldg.  ft  L.  Asso.  101 
Fed.  12  ;  Manship  v.  New  South  Bldg.  ft  L.  Asso. 
110  Fed.  845 ;  Mcllwaine  v.  Ellington,  55  L.  B. 
A.  933,  49  C.  C.  A.  446,  111  Fed.  578 ;  Miles  v. 
New  South  Bldg.  ft  L.  Asso.  Ill  Fed.  946 ;  Gale 
T.  Southern  Bldg.  ft  L.  Asso.  117  Fed.  732 ;  Alex- 
ander y.  Southern  Home  Bldg.  ft  L.  Asso.  120 
Fed.  963 ;  Pacific  States  Say.  Loan  ft  Bldg.  Co. 
y.  Green,  123  Fed.  43;  Pioneer  Say.  ft  Loan 
Co.  y.  Nonnemacher,  127  Ala.  621,  30  So.  79; 
Hayes  y.  Southern  Home  Bldg.  ft  L.  Asso.  124 
Ala.  663,  26  So.  527;  Barrett  y.  Central  Bldg. 
k  L.  Asso.  130  Ala.  294,  30  So.  347 ;  Farmers' 
Say.  &  Bldg.  ft  L.  Asso.  y.  Kent.  181  Ala.  246,  30 
So.  874 ;  Home  Say.  ft  L.  Asso.  y.  Mason,  127 
Mich.  676,  87  N.  W.  74  ;  Bennett y.  Eastern  Bldg. 
ft  U  Asso.  177  Pa.  233,  34  L.  R.  A.  595,  35  Atl. 
684;  People's  Bldg.  Loan  ft  Say.  Asso.  y.  Ber- 
lin, 201  Pa.  1,  50  Atl.  308;  Equitable  Bldg. 
&  L.  Apso.  v.  Vance.  49  S.  C.  402,  27  S.  B.  274, 
388,  29  S.  E.  204 ;  Tobin  y.  McNab,  53  S.  C.  73, 

30  S.  E.  827;  Turner  y.  Interstate  Bldg.  ft  L. 
Asso.  51  S.  C.  33,  27  8.  B.  947 ;  Pollock  y.  Caro- 
lina Interstate  Bldg.  ft  L.  Asso.  51  S.  C.  420,  29 
8.  B.  77  ;  Interstate  Bldg.  ft  L.  Asso.  y.  Powell, 
55  S.  C.  316,  83  S.  B.  355 ;  National  Mut.  Bldg. 
ft  L.  Asao.  y.  Ashworth,  91  Va.  706,  22  S.  E. 
521 ;  Nickels  y.  People's  Bldg.  Loan  ft  Say.  Asso. 
93  Va.  380,  25  S.  B.  8 ;  Ware  y.  Bankers'  Loan 
ft  Inyest  Co.  95  Va.  680,  29  S.  B.  744 ;  People's 
Bldg.  Loan  ft  Say.  Asso.  y.  Tinsley,  96  Va.  322, 

31  S.  E.  508. 

Upon  the  same  principle,  it  was  held  in  In- 
terstate Bldg.  ft  Ll  Asso.  y.  Edgefield  Hotel  Co. 
120  Fed.  422.  upon  a  similar  state  of  facts,  that 
the  manner  of  determining  the  amount  due  was 
governed  by  the  law  of  the  state  where  the  asso- 
ciation was  domiciled. 

It  may  be  observed,  with  reference  to  the 
South  Carolina  cases  above  cited,  that  the  con- 
tracts involved  were  made  before  the  passage  of 
the  South  Carolina  statute  to  the  effect  that  all 
contracts  secured  by  mortgage  on  real  estate 
situated  in  the  state  shall  be  subject  to,  and 
construed  by,  the  law  of  the  state  regulating  the 
rate  of  interest  allowed,  without  regard  to  the 
place  named  for  performance. 

In  the  three  cases  next  cited  In  which  the  law 
of  the  domicil  of  the  association  was  applied, 
and  the  contract  accordingly  upheld,  the  court 
seems  to  have  regarded  the  contract  as  made 
(I.  e.,  consummated)  In  the  state  where  the  as- 
sociation was  domiciled,  it  being  also  payable 
there,  so  that  the  lex  loci  contractus  and  lex 
loci  solutionis  were  the  same ;  and,  while  it  is 
not  probable  that  the  decision  would  have  been 
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different  if  it  had  been  found  that  the  contract 
was  made  in  the  state  of  the  borrower's  resi- 
dence, it  is  not  so  clear  as  in  the  cases  above 
cited  that  the  decision  is  upon  the  ground  that 
the  lex  loci  solutionis  governs :  Farmers'  Sav. 
ft  Bldg.  ft  L.  Asso.  y.  Kent,  131  Ala.  246,  30  So. 
874  ;  Pioneer  Say.  ft  Loan  Co.  v.  Cannon,  96 
Tenn.  599,  33  L.  R.  A.  112,  36  S.  W.  386 ;  United 
States  Say.  ft  Ix)an  Co.  y.  Miller  (Tenn.  Ch. 
App.)  47  S.  W.  17  (Affirmed  by  Supreme  Court). 

In  Farmers'  &  M.  Say.  Co.  v.  Bazore,  67  Ark. 
252,  54  S.  W.  339,  the  decision  applying  the  law 
of  the  domicil  of  the  association  is  formally  put 
upon  the  ground  that  the  contract  was  made 
there  {  but  in  this  case  no  place  of  payment  was 
expressly  designated. 

In  American  Bldg.  IjOAu  ft  Tontine  Asso.  y. 
McClelUn  (Ark.)  70  S.  W.  463,  the  decision  is 
upon  the  ground  that  the  contract  was  both 
made  and  payable  at  the  home  office  of  the  as- 
sociation. 

In  National  Bldg.  ft  L.  Asso.  y.  Riley,  4  Pa. 
Dist.  R.  663,  also,  the  decision  Is  put  upon  the 
ground  that  the  contract  was  made  and  payable 
at  the  home  office ;  but  in  Bennett  v.  Eastern 
Bldg.  ft  L.  Asso.  177  I*a.  233,  84  L.  R.  A.  595, 
35  AtL  684,  supra,  the  decision  was  expressly 
put  upon  the  ground  that  the  law  of  the  place 
of  payment  governs,  irrespective  of  the  place 
where  the  contract  was  made. 

In  the  cases  thus  far  cited,  the  conclusion  that 
the  law  of  the  domicil  of  the  association  should 
govern  was  reached  without  the  aid  of  an  ex- 
press stipulation  to  that  effect  in  the  contract, 
or,  at  least,  if  there  was  such  stipulation  no 
particular  importance  was  attached  to  it  In 
other  words,  the  intent  that  such  law  should 
govern  was  inferred  from  the  circumstances  of 
the  case,  especially  the  circumstance  that  the 
contract  was  payable  at  the  domicil  of  the  as- 
sociation. In  the  following  cases,  howeyer,.in 
which  the  law  of  the  domicil  of  the  association 
was  applied  there  #as  an  express  stipulation  in 
the  contract  to  the  effect  that  that  law  should 
govern  :  Andruss  y.  People's  Bldg.  Loan  ft  Say. 
Asso.  86  C.  C.  A.  336,  94  Fed.  575;  United 
States  Say.  ft  Loan  Co.  y.  Harris,  113  Fed.  27; 
United  States  Say.  ft  Loan  Co.  y.  Shain,  8  N. 
D.  136,  77  N.  W.  1006;  Russell  y.  Pierce.  121 
Mich.  208,  80  N.  W.  118;  Phelps  v.  American 
Sav.  ft  L.  Asso.  121  Mich.  343,  80  N.  W.  120 ; 
Equitable  Bldg.  ft  L.  Asso.  v.  Hoffman,  50  S.  C. 
303,  27  S.  E.  602.  In  these  cases,  however,  the 
contracts  were  payable  at  the  domicil  of  the 
association  ;  and  in  the  second  case  the  court  ex- 
pressly left  out  of  consideration  the  stipulation 
in  question;  in  the  third  case  the  court  prac- 
tically said  the  decision  would  have  been  the 
same  even  without  the  stipulation ;  and  the  last 
case  was  decided  on  authority  of  Equitable  Bldg. 
ft  L.  Asso.  V.  Vance,  49  S.  C.  402,  27  S.  E.  274, 
388,  29  S.  B.  204,  in  which  there  was  no  such 
stipulation. 

In  Carpenter  y.  Lewis,  60  S.  C.  23,  38  S.  E. 
244,  however,  the  decision  expressly  turns  upon 
the  stipulation.  Pope,  J.,  who  wrote  the  opin- 
ion, said  that,  in  reaching  the  conclusion  that 
the  law  of  Tennessee,  the  domicil  of  the  associa- 
tion, governed,  he  was  not  governed  by  the  fact 
that  the  obl1<;atlon  or  note  of  the  borrower  was 
made  payable  at  the  home  office,  nor  by  the 
stipulation  that,  in  receiving  payments  of  debt, 
Interest,  or  does,  the  local  treasurer  of  the  as- 
sociation In  South  Carolina  should  be  deemed 
the  agent  of  the  members,  and  not  of  the  asi 
elation  ;  but  that  It  was  within  the  power 
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parties  to  make  the  contract  a  Tennessee  con- 
tract by  express  stipulation  to  that  effect. 

In  Equitable  Bldg.  ft  U  Assn.  y.  Vance,  40 
S.  C.  402,  27  8.  E.  274p  388,  29  8.  B.  204.  supra, 
the  court  held  that  the  question  whether  a  con- 
tract of  loan  by  a  building  and  loan  associa- 
tion of  Georgia  to  a  resident  of  South  Carolina, 
secured  by  a  mortgage  upon  land  In  the  latter 
state,  was  to  be  performed  In  Georgia  or  South 
Carolina,  was  a  mixed  question  of  law  and  fact. 
The  circuit  judge  said  that,  in  view  of  all  the 
terms  of  the  contract  and  the  surrounding  cir- 
cumstances, he  was  forced  to  the  conclusion 
that  the  parties  to  the  contract  intended  it 
should  be  paid  In  Georgia,  and  It  was,  there- 
fore, governed  by  the  law  of  Georgia,  and  his 
decision  on  these  points  was  approved  by  the 
supreme  court  In  Polloclc  ▼.  Carolina  Inter- 
state Bldg.  &  L.  Asso.  51  8.  C.  420,  29  8.  E. 
77,  it  is  stated  that  the  decision  in  the  Vance 
Case  was  merely  that  a  contract  for  payment 
in  another  state  is  to  be  enforced  according  to 
the  law  of  the  state  where  it  is  to  be  performed. 

In  Mollis  y.  Covenant  Bldg.  &  L.  Asso.  104  Ga. 
818,  31  8.  E.  215,  It  was  held  that  a  loan  made 
by  a  building  and  loan  association  of  Tennessee 
to  a  resident  of  Georgia,  secured  by  deed  of  land 
in  the  latter  state,  was  governed  by  the  law  of 
Georgia  in  respect  of  usury,  upon  the  assump- 
tion that  the  loan  was,  in  fact,  made,  and  was 
to  be  repaid,  in  Georgia ;  but  upon  the  assump- 
tion that  It  was  in  fact  made,  and  was  to  be  re- 
paid, in  Tennessee,  the  court  said  that  the  legal 
rate  of  interest  allowed  by  the  laws  of  that 
state  must  be  loolced  to,  to  determine  whether 
or  not  the  contract  was  usurious. 

In  Guarantee  Sav.  Loan  &  Invest.  Co.  v.  Alex- 
ander. 96  Fed.  870,  a  resident  of  South  Carolina 
made  an  application  for  a  loan  to  a  building  and 
loan  compaM^  incorporated  in  West  Virginia 
but  having  its  principal  office  in  the  District  of 
Columbia,  through  a  local  agent  of  the  associa- 
tion in  South  Carolina ;  the  application  was  for- 
warded to  the  principal  olSce  and  there  passed 
upon ;  the  notes  given  for  the  loan  were  payable 
at  the  principal  office,  and  the  checks  for  the 
proceeds  were  drawn  in,  and  sent  from,  Wash- 
ington, and  were  payable  in  New  York.  The 
payments  by  the  borrower  on  the  loan  were  made 
to  the  local  agent  It  was  held  that  the  con- 
tract must  be  regarded  as  having  been  made 
in  the  District  of  Columbia,  and  as  gov- 
erned by  the  law  of  the  district  under  which 
the  contract  was  valid,  altho-  -h  such  a  con- 
tract would  be  usurious  If  governed  by  the  law 
of  South  Carolina.  The  court  cites  and  relies 
upon  Equitable  Bldg.  ft  L.  Asso.  v.  Vance,  49 
8.  C.  402,  27  8.  E.  274,  388.  29  8.  E.  204,  and 
Tobin  v.  McNab,  53  S.  C.  73,  30  8.  E.  827. 

The  following,  though  not  expressly  Involving 
the  question  of  usury,  apply  the  same  principle 
as  the  foregoing  cases. 

In  Barry  v.  Snowden,  106  Fed.  671,  it  was 
held  that  the  validity  of  a  stipulation  for  at- 
torney's fee  in  case  of  foreclosure  in  a  mort- 
gage upon  land  given  to  a  building  and  loan  as- 
sociation of  Illinois,  whose  by-laws  provide  that 
all  contracts  made  by  or  with  it  shall  be  deemed 
to  have  been  made  at  Its  home  office  in  Illinois, 
was  to  be  governed  by  the  law  of  Illinois.  The 
court  said  that,  of  course,  so  far  as  the  mere 
forms  to  be  observed  in  the  execution  of  a  mort- 
gage are  concerned,  they  must  conform  to  the 
law  of  the  state  where  the  real  estate  is  situ- 
ated ;  but,  as  to  the  obligations  to  be  secured  by 
the  mortgage,  they  are  independent  of  the  statu- 
tory forms  for  its  execution,  and  are  to  be  gov- 
62  L.  R.  A. 


erned  by  the  general  principlef  of  the  law  of 
contracts. 

So,  contracts  between  a  bnllding  and  loan 
association,  incorporated  and  doing  business 
under  the  laws  of  one  state,  and  its  borrowing 
stockholders  must  be  considered  as  having  been 
made  with  reference  to  such  laws,  and  as  beingr 
governed  thereby,  notwithstanding  that  the 
loans  are  secured  by  mortgages  executed  in  an< 
other  state  on  land  there  situated.  MacMurray 
V.  Gosney,  106  Fed.  11.  The  question  in  this 
case  was  whether  the  rule  in  Pennsylvania,  by 
which  a  borrowing  stockholder,  in  settling  with 
an  insolvent  building  and  loan  association,  is 
to  be  charged  only  with  what  he  actually  re- 
ceived and  interest,  or  the  law  of  Illinois,  by 
which  he  is  chargeable,  in  addition,  with  the 
part  of  the  premium  he  contracted  to  pay, — 
was  to  govern. 

In  Neal  v.  New  Orleans  Loan.  Bldg.  ft  Say. 
Asso.  100  Tenn.  607,  46  8.  W.  755,  it  was  held 
that  a  contract  for  the  loan  of  money,  by  a 
building  and  loan  association  having  no  local 
board  or  agency  in  the  state,  made  direct  from 
its  own  office  in  Louisiana,  secured  by  a  mort- 
gage on  laud  in  Tennessee,  the  loan  and  each  in- 
instalment  note  thereon  being  payable  in  Louis- 
iana, was  a  Louisiana  contract;  and  the  Ten- 
nessee statute  requiring  foreign  corporations  to 
register  their  charters  as  a  condition  of  doln^; 
business  or  holding  property  In  the  state  did  not 
apply.  There  was  no  question  of  usury  involved 
in  this  case,  but  the  principle  laid  down  seems 
applicable,  and  the  court  relies  on  the  decisions 
in  several  cases  involving  usury. 

Thus  far  the  cases  cited  In  this  subdivision 
have  been  set  forth  only  sufficiently  to  show  that 
they  reached  the  conclusion  that  the  law  of 
the  domlcil  of  the  association  should  govern  by 
applying  the  general  principle,  explained  in  di- 
vision I.,  that  the  Intention  of  the  parties  shall 
prevail ;  in  most  cases  ascertaining  that  Inten- 
tion by  the  application  of  the  subordinate  prin- 
ciples that,  in  the  absence  of  rebutting  circum- 
stances, the  parties  are  presumed  to  have  con- 
tracted with  reference  to  the  law  of  the  place 
of  payment,  or  that  they  are  presumed  to  have 
contracted  with  reference  to  a  law  that  will 
uphold,  rather  than  one  that  will  invalidate, 
their  contract  It  must  be  remembered,  how- 
ever, that  both  the  general  and  the  subordinate 
principles  are  subject  to  the  qualification  tliat 
the  intention,  expressed  or  presumed  as  the 
case  may  be,  must  have  been  entertained  in  good 
faith,  and  not  for  the  purpose  of  evading  the 
usury  law  of  the  place  to  which  the  contract 
was  really  referable.  Most,  If  not  all,  of  the 
foregoing  cases  conceded  or  assumed  the  exist- 
ence of  this  qualification ;  and  since,  in  spite 
of  it,  they  applied  the  general  principles,  they 
must  be  regarded  as  having  negatived  its  ap- 
plication to  the  particular  circumstances  In- 
volved. Those  in  which  the  question  as  to  the 
applicability  of  this  qualification  Is  discussed 
and  expressly  denied  w^ill  be  hereafter  referred 
to  In  comparison  with  the  cases  next  cited  in 
which  the  qualification  has  been  applied. 

Cases  applying  local  law. 

The  following  cases  have  applied  the  local 
law  in  respect  of  usury  to  loans  by  foreign  build- 
ing and  loan  associations  to  residents  of  the 
state  secured  by  mortgages  upon  real  property 
within  the  state,  notwithstanding  that  the  con- 
tract was,  by  its  terms,  payable  in  the  state 
where  the  association  was  domiciled,  and  In 
some  instances  expressly  stipulated  that  it  was 
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made  with  reference  to  the  law  of  that  state, 
and  notwithstanding  that  by  the  local  law  the 
contract  was  usurioas,  whereas  by  the  law  of 
the  domlcll  It  was  perfectly  yalld.  Falls  t. 
United  States  Sav.  Loan  &  BIdg.  Co.  97  Ala. 
417.  24  L.  E.  A.  174,  13  So.  25;  Skinner  v. 
Southern  nome  Bldg.  ft  L.  Asso.  (Fla.)  35  So. 
67;  Termont  Loan  ft  T.  Co.  v.  Hoffman  (Idaho) 
37  L.  B.  A.  609,  49  Pac.  314 ;  Pryse  y.  People's 
BIdg.  Loan  ft  Sav.  Asso.  19  Ky.  L.  Bep.  752,  41 
S.  W.  674;  Locknane  t.  United  States  Sav.  ft 
Loan  Co.  103  Ky.  265,  44  S.  W.  977;  United 
States  Sav.  ft  L.  Asso.  v.  Colson,  21  Ky.  L.  Bep. 
12,  50  S.  W.  988;  Dnited  States  Say.  ft  Loan 
Co.  V.  Scott,  98  Ky.  695,  34  S.  W.  235 ;  National 
Mat.  BIdg.  ft  L.  ASBO.  y.  Burch,  124  Mich.  67, 
82  N.  W.  837;  Hoskins  y.  Bocbester  Say.  ft  L. 
Asso.  (Mich.)  95  N.  W.  566 ;  Shannon  y.  Georgia 
State  Bldg.  ft  L.  Asso.  78  Miss.  955,  57  L.  B. 
A  800,  80  So.  51 ;  National  Mut.  Bldg.  ft  L.  As- 
so. y.  Brahan,  80  Miss.  407,  67  L.  B.  A.  793,  31 
So.  840;  National  Bldg.  ft  L.  Asso.  y.  Wilson, 
78  Miss.  993,  30  So.  56 ;  National  Mut  Bldg.  ft 
L.  Asso.  y.  Plnkston  (Miss.)  31  So.  834  ;  Na- 
tional Mut  Bldg.  ft  L.  Asso.  y.  Farnham  (Miss.) 
33  So.  2 ;  National  Mut  Bldg.  ft  L.  Asso.  y.  Hu- 
let  (Miss.)  33  So.  3;  Building  ft  L.  Asso.  v. 
Bllan,  59  Neb.  458,  81  N.  W.  308 ;  People's  Bldg. 
Loan  ft  Say.  Asso.  y.  Shaffer,  63  Neb.  573,  88 
N.  W.  669;  National  Mut  BIdg.  ft  L.  Asso. 
▼.  BeUman  (Neb.)  96  N.  W.  204;  People's  Bldg. 
Loan  ft  Say.  Asso.  y.  Parish  (Neb.)  96  N.  W. 
243;  Meroney  y.  Atlanta  Bldg.  ft  L.  Asso.  116 
N.  C.  882,  21  S.  E.  924;  Bowland  y.  Old  Do- 
minion Bldg.  ft  L.  Asso.  115  N.  C.  825,  18  S.  E. 
965;  Washington  Nat  Bldg.  Loan  ft  Inyest 
Asso.  y.  Stanley,  38  Or.  340,  58  L.  B.  A.  816. 
63  Pac.  489;  Pacific  BIdg.  Co.  y.  Hill,  40  Or. 
280,  56  L.  B.  A.  163,  67  Pac.  103 ;  Hiclnbothem 
V.  Interstate  Loan  Asso.  40  Or.  511,  69  Pac. 
1018;  Southern  Bldg.  ft  L.  Asso.  y.  Biggie,  4 
Pa.  Dlst  B.  617;  Building  ft  L.  Asso.  y.  Grif- 
fin, 90  Tex.  480,  39  S.  W.  656 ;  Crenshaw  y.  Hed- 
rick,  19  Tex..Cly.  App.  52,  47  8.  W.  71 ;  South- 
ern BIdg.  ft  L.  Asso.  y.  Atkinson,  20  Tex.  Ciy. 
App.  516,  50  8.  W.  170 ;  People's  Bldg.  Loan  ft 
Say.  Asso.  y.  Bessonette  (Tex.  Cly.  App.)  48 
S.  W.  52 ;  National  Loan  ft  Inyest  Co.  y.  Stone 
(Tex.  Ciy.  App.)  46  S.  W.  «7. 

In  Meares  y.  Finlayson,  65  S.  C.  105,  32  S. 
E.  986,  it  was  immaterial,  in  yiew  of  the  posi- 
tion the  court  took,  whether  the  contract  was 
a  South  Carolina,  or  a  North  Carolina,  contract ; 
but  Chief  Justice  Mclyer  intimated  that  In  his 
opinion  the  contract  was  to  be  regarded  as 
a  South  Carolina  contract,  and  commented  fay- 
orably  upon  the  yiews  expressed  in. Bowland  y. 
Old  Dominion  Bldg.  ft  L.  Asso.  115  N.  C.  825, 
18  S.  E.  96J.  He  said,  with  reference  to  Pol- 
lock y.  Carolina  Interstate  BIdg.  ft  L.  Asso.  61 
S.  C.  420,  29  S.  E.  77,  that  the  majority  of  the 
court  concurred  only  in  the  result  and  that 
there  were  other  grounds  upon  which  such  a 
concurrence  might  haye  rested  than  the  conclu- 
sion of  the  writer  that  the  contract  there  in 
question,  similar  to  the  contract  Inyolyed  in 
the  case  at  bar,  was  a  North  Carolina  contract. 
He  stated,  further,  be  did  not  know  that  it  had 
been  authorltatiyely  decided  that  the  contract 
in  question  was  a  North  Carolina  contract. 

Spinney  y.  Chapman  (Iowa)  95  N.  W.  230, 
Bald  that  while  it  may  be  true  that  the  inyolyed 
character  of  building  and  loan  contracts,  and 
the  general  interests  of  the  contracting  associa- 
tions, require  that  such  contracts  shall  be  re- 
ferable to  the  law  of  the  domlcll  of  the  associa- 
tions, to  the  end  that  certainty  and  uniformity 
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may  result  such  doctrine  ceasjes  to  apply  when 
the  association  Is  no  longer  a  going  concern,  and 
all  its  Interests  in  the  contract  haye  been  trans- 
ferred without  recourse  to  a  stranger.  It  was 
•^ccordlnely  held  that  the  computation  of  the 
amount  due  (no  question  of  usury  being  in- 
yolyed) between  such  stranger  and  a  resident 
oL  luwa  siiouid  be  according  to  the  law  of  Iowa, 
the  association  haying  had  a  local  treasurer  in 
that  state  to  whom  payments  might  be  made, 
and  no  place  of  payment  haying  been  speclfled 
in  the  bond,  although  the  by-laws  of  the  associa- 
tion proylded  that  ail  payments  should  be  made, 
and  contracts  performed,  at  the  home  office  of 
the  association  in  Illinois. 

In  National  Mut  BIdg.  ft  L.  Asso.  y.  Culber- 
son, 126  Ala.  682,  25  So.  173,  and  Southern 
Bldg.  ft  L.  Asso,  y.  Harris,  98  Ky.  41,  32  S.  W. 
261,  which  also  apply  the  local  law,  it  does  not 
appear  where  the  contract  was,  by  its  terms, 
payable;  and  in  the  latter  case  the  question  as 
to  what  law  goyerns  is  treated  as  though  it 
turned  upon  the  question  where  the  contract 
was  made. 

In  Harmon  y.  Hart  (Tenn.  Ch.  App.)  53  S.  W. 
310,  which  also  applied  the  local  law,  the  note, 
w'hlch  was  executed  In  Tennessee,  was  silent  as 
to  the  place  of  payment,  and  the  deed  of  trust, 
which  was  also  executed  there,  was  conditioned 
in  terms  for  payment  at  the  local  office  of  the 
association  In  Tennessee,  but  expressly  made  the 
by-laws  of  the  association  a  part  of  the  contract, 
and  one  of  those  by-laws  proylded  that  all  moneys 
due  from  members  should  be  payable  at  the 
home  office  (in  Georgia)  ;  and  another  proylded 
that,  if  the  members  desired,  they  might  make 
monthly  payments  to  the  local  treasurer,  but 
that  the  latter  should  be  deemed  the  agent  of  tho 
members,  and  not  of  the  association. 

In  People's  Bldg.  Loan  ft  Say.  Asso.  y.  Fowble, 
17  Utah,  122,  63  Pac.  999.  and  Snyder  y.  Fidel- 
ity Say.  Asso.  23  Utah,  291,  64  Pac.  870,  where 
the  local  law  was  also  applied,  the  terms  of  the 
contract  in  respect  of  the  place  of  payment  do 
not  appear,  but  the  payments  were  in  fact  made 
in  Utah,  and  not  at  the  home  office  of  the  asso- 
ciation. 

In  Falls  y.  United  States  Say.  Loan  ft  Bldg. 
Co.  97  Ala.  417.  24  L.  B.  A.  174,  13  So.  25. 
supra,  the  decision  seems  to  be  upon  the  ground 
that  the  contract,  though  payable  by  its  terms 
at  the  domicil  of  the  association  and  expressly 
stipulating  that  it  was  made  with  reference  to 
and  under  the  laws  of  such  domicil,  was  neyer- 
theless  made  In  Alabama.  Stone,  Ch.  J.,  dis- 
sented upon  this  point,  and  took  the  position, 
upon  a  rehearing,  that  the  contract  must  be 
regarded  as  haying  been  completed  in  Minnesota, 
the  domicil  of  the  association,  and  therefore 
lield  that  the  contract  was  goyerned  by  the  law 
of  Minnesota.  Upon  the  original  hearing,  he 
seems  to  haye  agreed  with  the  majority  that 
the  contract  must  be  regarded  as  haying  been 
made  in  Alabama,  and  he  was  then  of  the  opin- 
ion that  it  was  governed  by  the  law  of  that 
state. 

In  his  opinion  on  the  rehearing  he  cites  the 
luthorlties  supporting  the  principle  that,  if  a 
contract  is  made  under  one  goyernment, 
ind  to  be  performed  under  another,  Its  yalidity 
is  goyerned  by  the  law  of  the  place  of  perform • 
\nce.  It  is  not  apparent  why  the  application 
>f  this  principle  would  not  subject  the  contract 
'o  the  law  of  Minnesota,  eyen  upon  the  assump- 
lion  that  the  contract  was  made  In  Alabama, 
since  in  any  case  it  was 
Minnesota. 
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speaking  broadly,  however,  most  of  the  fore- 
going decisions  rest  upon  the  ground  that  the 
parties  did  not  act  In  good  faith  in  stipulating 
that  the  contract  was  made  with  reference  to 
the  law  of  the  domlcil  of  the  association,  or  in 
making  the  contract  payable  at  such  domlcil ; 
but  that  their  purpose  was  to  evade  the  usury 
law  of  the  state  of  the  borrower*s  residence,  and 
that  their  real  intention  was  that  the  contract 
should  be  performed  In  the  latter  state.  This 
general  ground  is  clearly  shown  in  Building  & 
L.  Asso.  V.  Griffin,  90  Tex.  480,  30  S.  W. 
656.  The  court  in  that  case  said  that  the  ques- 
tion to  be  determined  was  whether  or  not  the 
contract,  under  the  evidence  and  surrounding 
circumstances,  was  really  intended  to  be  per- 
formed in  the  territory  of  Dakota  (the  domlcil 
of  the  association),  or  in  the  state  of  Texas; 
that  the  general  rule  of  law  contended  for  by 
the  association,  that  a  contract  which  is  to 
be  performed  in  a  state  other  than  that  in  which 
it  was  made  may  reserve  interest  according  to 
the  laws  of  either  state,  is  too  well  settled  to 
require  either  discussion  or  citation  of  author- 
ities, but  that  the  law  looks  to  the  substance  of 
the  contract,  and  will  not  tolerate  any  contri- 
vance in  which  it  is  Intended  to  evade  the 
laws  of  the  state  in  which  the  contract  is  made 
or  sought  to  be  enforced ;  the  fact  that  the  con- 
tract expresses  that  the  money  borrowed  is  to 
be  paid  in  the  territory  of  Dakota  is  met  by 
the  real  substantial  provisions  for  its  enforce- 
ment and  the  circumstances  under  which  it  was 
transacted,  with  such  overwhelming  force  that 
the  conclusion  is  necessary  that  the  contract, 
tn  60  far  as  it  provides  by  its  terms  for  the  pay- 
ment of  money  in  Dakota,  was  simply  a  device 
to  evade  the  laws  of  Texas ;  and  such  facts  are 
80  manifest  from  the  face  of  the  papers  them- 
selves that  it  was  not  a  question  of  fact,  but 
was  a  matter  of  law.  The  fact  that  the  asso- 
ciation in  this  case  had  procured  a  permit  to 
do  business  In  the  state  is  emphasized.  The  re- 
port does  not  set  out  the  exact  course  of  the 
procedure  in  granting  the  loan  and  executing 
the  papers,  and  it  does  not  expressly  appear 
where  the  papers  were  delivered,  or  where  the 
money  was  advanced,  though  presumably  both 
of  these  things  took  place  in  Texas. 

Effect  given  by  cases  applying  local  law  to  lo- 
calization of  business. 

When  the  cases  are  examined  with  reference 
to  the  particular  circumstances  upon  which 
the  courts  have  based  their  decisions  that  the 
state  of  the  borrower's  residence  was  the  real 
situs  of  the  contract,  and  that  the  designation 
of  the  domlcil  of  the  association  as  the  place 
of  payment,  or  the  express  stipulation  that  its 
law  should  be  the  governing  law,  was  merely 
for  the  purpose  of  evading  the  usury  law  of  the 
former  state,  it  will  be  found  that  while  each 
case  depends,  to  a  certain  extent,  upon  its  own 
circumBtances,  and  that  the  location  of  the 
premises,  the  place  where  the  proceeds  of  the 
loan  were  received  and  were  to  be  used,  and  oth- 
er circumstances  are  sometimes  mentioned, — ^yet 
the  main  and  distinguishing  circumstance  is  the 
localization  of  the  business  of  the  association 
within  the  state.  Thus,  In  Shannon  v.  Georgia 
State  BIdg.  ft  L.  Asso.  78  Miss.  955,  57  L.  R. 
A.  800.  30  So.  51,  the  court  said  that  the  deci- 
sion rested  upon  two  grounds :  "First,  that, 
where  a  foreign  money-lending  corporation  has 
localized  lis  business  within  this  state  through 
local  boards  doing  here  regularly  and  continu- 
ously for  years  the  business  of  the  corporation, 
it  has  thus  voluntarily  domesticated  itself  wlth- 
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In  this  state,  and  subjected  its  business  and  con- 
tracts to  the  operation  of  our  laws;  and,  sec- 
ond, that  where,  In  such  case,  all  the  facts,  fair- 
ly weighed,  show  that  the  only  pur[K>se  of  a 
mere  stipulation  in  the  notes  or  mortgages  for 
payment  in  a  foreign  state  must  have  been  to 
evade  our  laws  on  the  subject  of  usury,  no  de- 
vice, or  disguise,  or  contrivance  will  prevent  the 
court  from  stripping  off  the  mask  and  pronounc- 
ing the  judgment  of  the  law  on  the  real  case 
made  by  the  actual  facts."  The  court  distin- 
guished the  case  at  bar  from  one  where  a  non- 
resident money  lender,  or  a  foreign  corporation 
in  a  few  isolated  cases,  deals  with  the  citizens 
of  Mississippi,  and  takes  notes  payable  in  the 
state  of  the  domlcil  of  such  person  or  corpora- 
tion. In  both  these  cases  the  effect  of  the  ap- 
plication of  the  law  of  Mississippi  was  to  hold 
the  contract  usurious.  Both  were  actions  to  re- 
cover the  usurious  interest 

In  National  Mut  Bldg.  ft  L.  Asso.  y.  Brahan. 
80  Miss.  407.  67  L.  R.  A.  793,  31  So.  840,  the 
business  of  the  asosclation  had  been  localized  In 
the  state  through  local  boards;  and  payments 
were  made  to  the  secretary  and  treasurer  of  the 
local  boards;  but  in  National  Bldg.  &  L.  Asso. 
V.  Wilson,  78  Miss.  993,  30  So.  56,  the  court 
said  that  no  distinction  could  be  based  on  the 
fact  that  the  business  had  been  localized  through 
agents  instead  of  boards,  and  the  payments  made 
to  agents. 

So,  in  United  States  Sav.  ft  Loan  Co.  t.  Scott, 
98  Ky.  695,  34  S.  W.  235,  the  court  said,  in 
effect,  that,  when  a  foreign  building  and  loan  as- 
sociation employs  the  usual  agencies  to  solicit 
and  transact  business  in  the  state,  and  contracts 
for  the  payment  of  premiums  and  interest  in  ex- 
cess of  the  rate  authorized  in  the  state,  the 
transaction  will  be  denounced  as  an  attempt 
at  evasion  of  the  laws  of  Kentucky,  whatever 
may  be  the  nominal  rate  specified,  or  artifice 
adopted. 

In  Building  ft  Loan  Asso.  v.  Bllan,  59  Neb. 
458,  81  N.  W.  308,  supra,  the  trial'  court  found 
that  the  contract  in  question  was  made  in,  and 
.governed  by,  the  laws  of  Nebraska,  notwith- 
standing a  stipulation  in  the  note  that  it  was 
understood  to  be  made  with  reference  to  and 
under  the  laws  of  the  territory  of  Dakota,  and 
that  all  sums  were  payable  at  the  office  of  the 
association  in  Dakota;  and  the  supreme  court 
said  that  the  finding  had  ample  evidence  in  the 
record  to  sustain  it,  pointing  out  that  the  real 
estate  encumbered  by  the  mortgage  was  located 
in  Nebraska;  the  loan  was  negotiated  there 
through  the  lender's  agent;  the  mortgages 
were  executed  and  delivered  and  the  money  paid 
in  Nebraska.  The  court  further  says  that  it  is 
plain  that  the  clause  referred  to  was  inserted 
in  the  notes  as  a  mere  shift  or  device  to  escape 
the  penalties  of  the  Nebraska  usury  laws,  and 
that  such  clause.  In  view  of  the  other  facts 
proved,  did  not  have  the  effect  to  make  the 
statutes  of  Dakota  govern  in  the  construction 
and  validity  of  the  contracts. 

In  Pacific  Bldg.  Co.  v.  Hill,  40  Or.  280,  56 
L.  R,  A.  163,  67  Tac.  103,  supra,  the  court  said 
that  it  was  a  sound  doctrine  that  a  contract 
for  the  payment  of  money,  entered  into  bona 
flde  in  one  place,  and  made  payable  in  another, 
Is  t-o  be  construed,  governed,  and  enforced  ac- 
cording to  the  laws  of  the  state  or  country  where 
payable;  but  that  that  principle  did  not  apply 
.vherc  there  was  a  manifest  purpose  to  avoid  the 
laws  of  usury.  In  this  case  the  foreign  asso- 
ciation was  transacting  business  in  Oregon, 
and  had  an  agent  and  local  board  whose  function 
It  was  to  promote  the  membership  of  the  associ- 
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ation  and  i^proTe  its  loans.  The  court  said  that, 
Dotwithstaudinif  the  express  stipulation  that  the 
bond  was  payable  in  San  Francisco,  the  contract 
was  solyable  by  the  laws  of  Oregon.  The  opin- 
ion, as  a  whole,  seems  to  rest  upon  the  idea 
that  the  designation  of  California  as  the  place 
of  performance  was  merely  for  the  purpose  of 
evading  the  law  of  Oregon,  but  some  parts  of 
it  seem  to  indicate  that  the  court  regarded  the 
contract  as  coming  within  the  principle  that  a 
court  of  one  state  is  not  bound  to  enforce  or 
bold  valid  a  contract  which  is  injurious 
to  its  public  rights,  offends  its  morals,  contra- 
venes its  policy,  or  violates  a  public  law,  not- 
withstanding that  it  was  made,  and,  by  its 
terms,  was  performable,  in  another  state.  In 
this  connection,  the  court  says  that  the  asso- 
ciation, although  pretending  to  operate  as  a 
bonding  and  loan  association,  had  adopted  a 
plan  or  scheme  not  in  accordance  with  the  true 
principles  and  purposes  of  such  association,  with 
the  manifest  design  of  collecting  interest  by  an- 
other name,  and  by  deception  to  induce  the  pay- 
ment of  an  unusual  and  unlawful  rate.  The 
court  does  not  clearly  distinguish  between  these 
two  grounds ;  but  it  would  seem  that  the  latter 
ground  is  somewhat  broader  than  the  former, 
since  the  principle  upon  which  it  rests  is  appli- 
cable, even  assuming  that  the  contract  was  in 
good  faith  made  and  to  be  performed  in  anoth- 
er state. 

In  Uicinbothem  v.  Interstate  Loan  Asso.  40 
Or.  511,  69  Pac.  1018,  supraj  the  court  said  the 
facts  that  the  plaintiff  in  the  Hill  Case  had  made 
loans  to  other  citizens  of  Oregon,  and  had  a 
local  advisory  board  composed  of  citizens  of 
Oregon,  did  not  differentiate  it  from  the  pres- 
ent case,  as  such  circumstances  only  went  to 
show,  and  were  alluded  to  by  the  court  as  evi- 
dence, that  the  company  was  doing  business  in 
Oregon,  and  that  the  agreement  between  it 
and  the  borrower  was  not  an  isolated  instance 
of  a  nonresident  making  a  contract  with  a  citi- 
len  of  Oregon  to  be  performed  elsewhere ;  that, 
while  the  association  in  the  case  at  bar  did  not 
have  a  local  advisory  board,  and  it  does  not 
appear  that  it  had  in  fact  made  loans  to  other 
persons,  it  had  a  resident  agent  in  the  state  with 
anthority  to  take  applications  for  loans  and  for- 
ward them  to  the  home  office,  and,  although  it 
was  stipulated  that  all  payments  on  stock,  pre- 
miums, and  interest  were  due  and  payable  at 
the  home  office,  it  did,  "for  the  convenience"  of 
its  members,  send  "for  collection  to  the  local 
bank  or  treasurer  the  monthly  instalment  re- 
ceipts." 

In  National  Loan  ft  Invest  Co.  v.  Stone  (Tex. 
Civ.  App.)  46  S.  W.  67,  supra,  the  court  said 
It  could  not  distinguish  the  case  in  principle 
from  Building  ft  L.  Asso.  v.  Griffin,  90  Tex.  480, 
30  S.  W.  656,  though  in  the  latter  case  a  good 
deal  of  stress  was  laid  on  the  fact  that  the  for- 
eign company  had  obtained  a  permit  to  do  bus- 
iness in  Texas,  while  in  the  case  at  bar  no  such 
fact  appears  in  the  record.  The  court  said 
it  did  appear  that  the  association  had  a  local 
agent,  and  that  the  transaction  in  question  was 
done  through  him,  and  that,  being  in  fact  en- 
gaged in  business  in  Texas,  the  association  could 
not  avoid  the  construction  given  in  the  Griffin 
Case  by  avoiding  a  compliance  with  the  laws 
affecting  foreign  corporations. 

The  fact  that  payments  were  actually  made 
by  the  borrower  to  local  boards  or  agents  of  the 
association  has  been  regarded  as  significant  in 
this  connection,  though,  according  to  the  strict 
terms  of  the  contract,  it  was  payable  at  the 
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domicil  of  the  association,  and  the  local  boards 
or  agent  were,  pro  hao  vice,  the  agents  of  the 
borrower.     Thus : 

In  National  Mut.  BIdg.  ft  L.  Asso.  v.  Farnham 
(Miss.)  33  So.  2,  the  court  adhered  to  Its  deci- 
sion in  the  Brahan  Case,  and  pointed  out  an  ad- 
ditional ground  upon  which  both  cases  could 
rest.  This  new  ground  was  based  upon  a  provi- 
sion in  the  certificate  of  stock,  that  "all  pay- 
ments due  by  reason  of  this  contract  must  be 
paid  at  the  principal  office,  unless  the  stock- 
holder received  official  notice  in  writing  from 
the  association  designating  a  depository  or  col- 
lection agent  to  whom  to  make  payment."  The 
court  pointed  out  that  the  stock  certificate  was 
the  basis  of  the  contract,  and,  together  with 
the  bond  or  note  and  the  mortgage,  constituted 
the  contract;  that  the  association  did  fix  a 
new  place  of  payment, — in  Mississippi, — and  es- 
tablished there  its  local  board  with  full  corps  of 
officers,  constituting  one  of  these  officers, — the 
secretary  and  treasurer  of  the  local  boa<-d, — its 
agent  to  receive  payments  at  Meridian ;  and  that 
all  the  payments  were  actually  made  there  to 
the  local  agent  of  the  association. 

In  National  Mut.  Bldg.  ft  L.  Asso.  v.  Burch, 
124  Mich.  57,  82  N.  W.  837,  it  was  held  that  a 
loan  by  a  building  and  loan  association  of  New 
York  to  a  resident  of  Michigan,  secured  by  a 
mortgage  upon  real  property  in  the  latter  state, 
was  governed  by  the  law  of  Michigan,  and  was 
usurious.  In  this  case  the  association  had  a 
local  agent  in  Michigan  authorized  to  solicit 
and  receive  applications  for  shares,  and  to  col- 
lect and  receipt  for  entrance  fees  on  all  shares, 
but  with  no  authority  to  collect  any  other  mon- 
eys of  the  association.  The  land  was  appraised 
by  members  of  the  local  board,  and  the  loan  ap- 
proved by  the  officers  in  New  York ;  the  loan,  ac- 
cording to  the  terms  of  the  mortgage  and  bond, 
was  payable  at  the  office  of  the  company  in  New 
York ;  the  checks  for  the  loan  were  sent  to  the 
iQcal  attorney  of  the  company  in  Michigan ;  he 
examined  the  title  to  the  lands  and  turned  ov^r 
the  checks  to  the  borrower;  the  mortgage  was 
delivered  to  the  local  attorney ;  put  upon  record, 
and  sent  to  the  association ;  nearly  all  the  pay- 
ments on  the  stock  and  loan  were  made  to  the 
treasurer  of  the  local  board.  It  also  appeared 
that  the  loan  was  made  to  enable  the  borrower 
to  pay  off  an  existing  mortgage  and  build  a  house 
upon  the  mortgaged  property.  The  court  said 
that  while,  by  the  terms  of  the  mortgage,  the 
loan  was  to  be  paid  in  New  York,  it  was  ex- 
pected the  money  would  be  paid  to  the  treasurer 
of  the  local  branch,  and  most  of  it  was  so  paid. 
The  court  quotes  at  length  from  the  decision  in 
Meroney  v.  AtlanU  Bldg. 'ft  L.  Asso.  116  N.  C. 
882,  21  8.  E.  924,  including  the  part  of  that 
opinion  emphasizing  the  fact  that  the  proceeds 
of  the  loan  were  to  be  used  on  the  land.  The 
court,  referring  to  the  decisions  that  hold  that 
a  foreign  corporation  is  subject  to  the  same 
restrictions  as  a  domestic  association,  said  there 
was  nothing  in  Russell  v.  Pierce,  121  Mich. 
208,  80  N.  W.  118,  or  Phelps  v.  American  Sav. 
ft  L.  Asso.  121  Mich.  343,  80  N.  W.  120,  to  con- 
flict with  such  cases,  as  it  did  not  appear  in 
those  cases  that  what  was  done  would  be  in 
violation  of  the  law  of  Michigan  if  done  by  a 
Michigan  building  and  loan  association.  The  po- 
sition taken  in  the  Burch  Case  is  reaffirmed  in 
Hoskins  V.  Rochester  Sav.  ft  L.  Asso.  (Mich.) 
95  N.  W.  566. 

In  Home.  Sav.' ft  L.  Asso.  v.  Mason,  127  Mich. 
676,  87  N.  W.  74,  the  same  court  held  that  ^Ip 
loan  by  a  building  and  loan  association  of  Mii^ 
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Speaking  broadly,  however,  most  of  the  fore- 
going decisions  rest  upon  the  ground  that  the 
parties  did  not  act  in  good  faith  in  stipulating 
that  tbe  contract  was  made  with  reference  to 
the  law  of  the  domlcil  of  the  association,  or  in 
making  the  contract  payable  at  such  domicll; 
but  that  their  purpose  was  to  evade  the  usury 
law  of  the  state  of  the  borrower's  residence,  and 
that  their  real  intention  was  that  the  contract 
should  be  performed  in  the  latter  state.  This 
general  ground  is  clearly  shown  In  Building  & 
L.  Asso.  y.  Grlffln,  00  Tex.  480.  39  S.  W. 
656.  The  court  in  that  case  said  that  the  ques- 
tion to  be  determined  was  whether  or  not  the 
contract,  under  the  evidence  and  surrounding 
circumstances,  was  really  Intended  to  be  per- 
formed In  the  territory  of  Dakota  (the  domicll 
of  the  asBOdatlon),  or  in  the  state  of  Texas; 
that  the  general  rule  of  law  contended  for  by 
the  association,  that  a  contract  which  Is  to 
be  performed  In  a  state  other  than  that  in  which 
It  was  made  may  reserve  Interest  according  to 
the  laws  of  either  state.  Is  too  well  settled  to 
require  either  discussion  or  citation  of  author- 
ities, but  that  the  law  looks  to  the  substance  of 
the  contract,  and  will  not  tolerate  any  contri- 
vance In  which  it  Is  intended  to  evade  the 
laws  of  the  state  in  which  the  contract  is  made 
or  sought  to  be  enforced ;  the  fact  that  the  con- 
tract expresses  that  the  money  borrowed  is  to 
be  paid  In  the  territory  of  Dakota  is  met  by 
the  real  substantial  provisions  for  its  enforce- 
ment and  the  circumstances  under  which  it  was 
transacted,  with  such  overwhelming  force  that 
the  conclusion  is  necessary  that  the  contract, 
In  80  far  as  it  provides  by  its  terms  for  the  pay- 
ment of  money  in  Dakota,  was  simply  a  device 
to  evade  the  laws  of  Texas ;  and  such  facts  are 
80  manifest  from  the  face  of  the  papers  them- 
selves that  it  was  not  a  question  of  fact,  but 
was  a  matter  of  law.  The  fact  that  the  asso- 
ciation in  this  case  had  procured  a  permit  to 
do  business  in  the  state  is  emphasized.  The  re- 
port does  not  set  out  the  exact  course  of  the 
procedure  in  granting  the  loan  and  executing 
the  papers,  and  it  does  not  expressly  appear 
where  the  papers  were  delivered,  or  where  the 
money  was  advanced,  though  presumably  both 
of  these  things  took  place  in  Texas. 

Effect  given  by  cases  applying  local  law  to  lo- 
calization of  business. 

When  the  cases  are  examined  with  reference 
to  the  particular  circumstances  upon  which 
the  courts  have  based  their  decisions  that  the 
state  of  the  borrower's  residence  was  the  real 
situs  of  the  contract,  and  that  the  designation 
of  the  domicll  of  the  association  as  the  place 
of  payment,  or  the  express  stipulation  that  its 
law  should  be  the  governing  law,  was  merely 
for  the  purpose  of  evading  the  usury  law  of  the 
former  state,  it  will  be  found  that  while  each 
case  depends,  to  a  certain  extent,  upon  its  own 
circumstances,  and  that  the  location  of  the 
premises,  the  place  where  the  proceeds  of  the 
loan  were  received  and  were  to  be  used,  and  oth- 
er circumstances  are  sometimes  mentioned, — ^yet 
the  main  and  distinguishing  circumstance  Is  the 
localization  of  the  business  of  the  association 
within  the  state.  Thus,  in  Shannon  v.  Georgia 
State  Bldg.  &  L.  Asso.  78  ^liss.  955,  57  L.  R. 
A.  800.  30  So.  51,  the  court  said  that  the  deci- 
sion rested  upon  two  grounds :  "First,  that, 
where  a  foreign  money-lending  corporation  has 
localized  Its  business  within  this  state  through 
local  boards  doiog  here  regularly  and  continu- 
ously for  years  the  business  of  the  corporation, 
It  has  thus  voluntarily  domesticated  itself  with- 
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in  this  state,  and  subjected  Its  business  and  con- 
tracts to  the  operation  of  our  laws;  and,  sec- 
ond, that  where,  in  such  case,  all  the  facts,  fair- 
ly weighed,  show  that  the  only  purpose  of  a 
mere  stipulation  in  the  notes  or  mortgages  for 
payment  in  a  foreign  state  must  have  been  to 
evade  our  laws  on  the  subject  of  usury,  no  de- 
vice, or  disguise,  or  contrivance  will  prevent  the 
court  from  stripping  off  the  mask  and  pronounc- 
ing the  judgment  of  the  law  on  the  real  case 
made  by  the  actual  facts."  The  court  distin- 
guished the  case  at  bar  from  one  where  a  non- 
resident money  lender,  or  a  foreign  corporation 
in  a  few  isolated  cases,  deals  with  the  citizens 
of  Mississippi,  and  takes  notes  payable  in  tbe 
state  of  the  domicll  of  such  person  or  corpora- 
tion. In  both  these  cases  the  effect  of  the  ap- 
plication of  the  law  of  Mississippi  was  to  hold 
the  contract  usurious.  Both  were  actions  to  re- 
cover the  usurious  interest 

In  National  Mut  Bldg.  &  L.  Asso.  v.  Brahan, 
80  Miss.  407,  57  L.  K.  A.  793.  31  So.  840.  the 
business  of  the  asosciation  had  been  localized  in 
the  state  through  local  boards;  and  payments 
were  made  to  the  secretary  and  treasurer  of  the 
local  boards;  but  in  National  Bldg.  &  L.  Asso. 
V.  Wilson,  78  Miss.  993,  80  So.  66,  the  court 
said  that  no  distinction  could  be  based  on  the 
fact  that  the  business  had  been  localized  through 
agents  instead  of  boards,  and  the  payments  made 
to  agents. 

So,  in  United  States  Sav.  &  Loan  Co.  v.  Scott, 
98  Ky.  605,  34  S.  W.  235,  the  court  said,  in 
effect,  that,  when  a  foreign  buiiding  and  loan  as- 
sociation employs  the  usual  agencies  to  solicit 
and  transact  business  in  the  state,  and  contracts 
for  the  payment  of  premiums  and  Interest  in  ex- 
cess of  the  rate  authorized  in  the  state,  the 
transaction  will  be  denounced  as  an  attempt 
at  evasion  of  the  laws  of  Kentucky,  whatever 
may  be  the  nominal  rate  specified,  or  artifice 
adopted. 

In  Building  &  Loan  Asso.  v.  Bilan,  59  Neb. 
458,  81  N.  W.  308,  supra,  the  trial'  court  found 
that  the  contract  In  question  was  made  in,  and 
.governed  by,  the  laws  of  Nebraska,  notwith- 
standing a  stipulation  in  the  note  that  it  was 
understood  to  be  made  with  reference  to  and 
under  the  laws  of  the  territory  of  Dakota,  and 
that  all  sums  were  payable  at  the  ofllce  of  the 
association  in  Dakota;  and  the  supreme  court 
said  that  the  finding  had  ample  evidence  in  the 
record  to  sustain  It,  pointing  out  that  the  real 
estate  encumbered  by  the  mortgage  was  located 
in  Nebraska;  the  loan  was  negotiated  there 
through  the  lender's  agent;  the  mortgages 
were  executed  and  delivered  and  the  money  paid 
in  Nebraska.  The  court  further  says  that  it  is 
plain  that  the  clause  referred  to  was  inserted 
In  the  notes  as  a  mere  shift  or  device  to  escape 
the  penalties  of  the  Nebraska  usury  laws,  and 
that  such  clause.  In  view  of  the  other  facts 
proved,  did  not  have  the  effect  to  make  the 
statutes  of  Dakota  govern  in  the  construction 
and  validity  of  the  contracts. 

In  Pacific  Bldg.  Co.  v.  Hill,  40  Or.  280.  56 
L.  B.  A.  163,  67  Pac.  103,  supra,  the  court  said 
that  it  was  a  sound  doctrine  that  a  contract 
for  the  payment  of  money,  entered  into  bona 
fide  in  one  place,  and  made  payable  in  another. 
Is  tt>  be  construed,  governed,  and  enforced  ac- 
cording to  the  laws  of  the  state  or  country  where 
payable;  but  that  that  principle  did  not  apply 
.vherc  there  was  a  manifest  purpose  to  avoid  the 
laws  of  usury.  In  this  case  the  foreign  asso- 
ciation was  transacting  business  in  Oregon, 
and  had  an  agent  and  local  board  whose  function 
it  was  to  promote  the  membership  of  the  asaocl- 
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ation  and  approve  its  loans.  The  court  said  that, 
notwlthstauaing  the  express  stipulation  that  the 
bond  was  payable  in  San  Francisco,  the  contract 
was  solvable  by  the  laws  of  Oregon.  The  opin- 
ion, as  a  whole,  seems  to  rest  upon  the  idea 
that  the  designation  of  California  as  the  place 
of  performance  was  merely  for  the  purpose  of 
evading  the  law  of  Oregon,  but  some  parts  of 
It  seem  to  indicate  that  the  court  regarded  the 
contract  as  coming  within  the  principle  that  a 
court  of  one  state  is  not  bound  to  enforce  or 
bold  valid  a  contract  which  is  injurious 
to  its  public  rights,  offends  its  morals,  contra- 
venes its  policy,  or  violates  a  public  law,  not- 
withstanding that  it  was  made,  and,  by  its 
terms,  was  performable,  in  another  state.  In 
this  connection,  the  court  says  that  the  asso- 
ciation, although  pretending  to  operate  as  a 
building  and  loan  association,  had  adopted  a 
plan  or  scheme  not  in  accordance  with  the  true 
principles  and  purposes  of  such  association,  with 
the  manifest  design  of  collecting  interest  by  an- 
other name,  and  by  deception  to  induce  the  pay- 
ment of  an  unusual  and  unlawful  rate.  The 
court  does  not  clearly  distinguish  between  these 
two  grounds ;  but  it  would  seem  that  the  latter 
ground  is  somewhat  broader  than  the  former, 
since  the  principle  upon  which  it  rests  is  appli- 
cable, even  assuming  that  the  contract  was  in 
good  faith  made  and  to  be  performed  in  anoth- 
er state. 

In  Ulcinbothem  v.  Interstate  Loan  Asso.  40 
Or.  511,  69  Fac.  1018,  »upra,  the  court  said  the 
facU  that  the  plaintiff  in  the  Hill  Case  had  made 
loans  to  other  citisens  of  Oregon,  and  had  a 
local  advisory  board  composed  of  citizens  of 
Oregon,  did  not  differentiate  it  from  the  pres- 
ent case,  as  such  circumstances  only  went  to 
show,  and  were  alluded  to  by  the  court  as  evi- 
dence, that  the  company  was  doing  business  in 
Oregon,  and  that  the  agreement  between  it 
and  the  borrower  was  not  an  Isolated  instance 
of  a  nonresident  making  a  contract  with  a  citi- 
xen  of  Oregon  to  be  performed  elsewhere ;  that, 
while  the  association  in  the  case  at  bar  did  not 
have  a  local  advisory  board,  and  it  does  not 
appear  that  it  had  in  fact  made  loans  to  other 
persons,  it  had  a  resideut  agent  in  the  state  with 
authority  to  take  applications  for  loans  and  for- 
ward them  to  the  home  office,  and,  although  it 
was  stipulated  that  all  payments  on  stock,  pre- 
miums, and  interest  were  due  and  payable  at 
the  home  office,  it  did,  "for  the  convenience"  of 
its  members,  send  'for  collection  to  the  local 
bank  or  treasurer  the  monthly  instalment  re- 
ceipts." 

In  National  Loan  &  Invest.  Co.  v.  Stone  (Tex. 
Civ.  App.)  46  S.  W.  67,  supra,  the  court  said 
it  could  not  distinguish  the  case  in  principle 
from  Building  ft  L.  Asso.  v.  Griffin,  90  Tex.  480, 
39  S.  W.  GoO,  though  in  the  latter  case  a  good 
deal  of  stress  was  laid  on  the  fact  that  the  for- 
eign company  had  obtained  a  permit  to  do  bus- 
iness in  Texas,  while  in  the  case  at  bar  no  such 
fact  appears  in  the  record.  The  court  said 
it  did  appear  that  the  association  had  a  local 
agent,  and  that  the  transaction  in  question  was 
done  through  him,  and  that,  being  in  fact  en- 
gaged in  business  in  Texas,  the  association  could 
not  avoid  the  construction  given  in  the  Griffin 
Case  by  avoiding  a  compliance  with  the  laws 
affecting  foreign  corporations. 

The  fact  that  payments  were  actually  made 
by  the  borrower  to  local  boards  or  agents  of  the 
association  has  been  regarded  as  significant  in 
this  connection,  though,  according  to  the  strict 
terms  of  the  contract,  it  was  payable  at  the 
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domlcll  of  the  association,  and  the  local  boards 
or  agent  were,  pro  hao  viae,  the  agents  of  the 
borrower.    Thus : 

In  National  Mut.  Bldg.  ft  L.  Asso.  v.  Farnham 
(Miss.)  33  So.  2,  the  court  adhered  to  its  deci- 
sion in  the  Brahan  Case,  and  pointed  out  an  ad- 
ditional ground  upon  which  both  cases  could 
rest  This  new  ground  was  based  upon  a  provi- 
sion in  the  certificate  of  stock,  that  "all  pay- 
ments due  by  reason  of  this  contract  must  be 
paid  at  the  principal  office,  unless  the  stock- 
holder received  official  notice  in  writing  from 
the  association  designating  a  depository  or  col- 
lection agent  to  whom  to  make  payment"  The 
court  pointed  out  that  the  stock  certificate  was 
the  basis  of  the  contract,  and,  together  with 
the  bond  or  note  and  the  mortgage,  constituted 
the  contract;  that  the  association  did  fix  a 
new  place  of  payment, — in  Mississippi, — and  es- 
tablished there  its  local  board  with  full  corps  of 
officers,  constituting  one  of  these  officers, — the 
secretary  and  treasurer  of  the  local  boa'^d, — its 
agent  to  receive  payments  at  Meridian ;  and  that 
all  the  payments  were  actually  made  there  to 
the  local  agent  of  the  association. 

In  National  Mut.  Bldg.  ft  L.  Asso.  v.  Burch, 
124  Mich.  67,  82  N.  W.  837,  it  was  held  that  a 
loan  by  a  building  and  loan  association  of  New 
York  to  a  resident  of  Michigan,  secured  by  a 
mortgage  upon  real  property  in  the  latter  state, 
was  governed  by  the  law  of  Michigan,  and  was 
usurious.  In  this  case  the  association  had  a 
local  agent  in  Michigan  authorized  to  solicit 
and  receive  applications  for  shares,  and  to  col- 
lect and  receipt  for  entrance  fees  on  all  shares, 
but  with  no  authority  to  collect  any  other  mon- 
eys of  the  association.  The  land  was  appraised 
by  members  of  the  local  board,  and  the  loan  ap- 
proved by  the  officers  in  New  York  ;  the  loan,  ac- 
cording to  the  terms  of  the  mortgage  and  bond, 
was  i>ayable  at  the  office  of  the  company  in  New 
York ;  the  checks  for  the  loan  were  sent  to  the 
l^cal  attorney  of  the  company  in  Michigan;  he 
examined  the  title  to  the  lands  and  turned  ov^r 
the  checks  to  the  borrower;  the  mortgage  was 
delivered  to  the  local  attorney ;  put  upon  record, 
and  sent  to  the  association ;  nearly  all  the  pay- 
ments on  the  stock  and  loan  were  made  to  the 
treasurer  of  the  local  board.  It  also  appeared 
that  the  loan  was  made  to  enable  the  borrower 
to  pay  off  an  existing  mortgage  and  build  a  house 
upon  the  mortgaged  property.  The  court  said 
that  while,  by  the  terms  of  the  mortgage,  the 
loan  was  to  be  paid  in  New  York,  it  was  ex- 
pected the  money  would  be  paid  to  the  treasurer 
of  the  local  branch,  and  most  of  it  was  so  paid. 
The  court  quotes  at  length  from  the  decision  in 
Meroney  v.  Atlanta  Bldg. 'ft  L.  Asso.  116  N.  C. 
882,  21  8.  B.  924,  including  the  part  of  that 
opinion  emphasizing  the  fact  that  the  proceeds 
of  the  loan  were  to  be  used  on  the  land.  The 
court,  referring  to  the  decisions  that  hold  that 
a  foreign  corporation  is  subject  to  the  same 
restrictions  as  a  domestic  association,  said  there 
was  nothing  in  Russell  v.  Pierce,  121  Mich. 
208,  80  N.  W.  118.  or  Phelps  v.  American  Sav. 
ft  L.  Asso.  121  Mich.  343,  80  N.  W.  120,  to  con- 
flict with  such  cases,  as  it  did  not  appear  in 
those  cases  that  what  was  done  would  be  in 
violation  of  the  law  of  Michigan  if  done  by  a 
Michigan  building  and  loan  association.  The  po- 
sition taken  in  the  Burch  Case  Is  reaffirmed  in 
Hoskins  V.  Rochester  Sav.  ft  L.  Asso.  (Mich.) 
95  N.  W.  566. 

In  Home.  Sav.' ft  L.  Asso.  v.  Mason,  127  Mich.. 
676,  87  N.  W.  74,  the  same  court  held  that^[g 
loan  by  a  building  and  loan  association  of  Mli^ 
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nesota  was  a  Minnesota  contract,  and  was  gov- 
erned by  the  law  of  Minnesota  In  respect  of 
usary.  It  was  contended  in  this  case  that  the 
contract  was  not  a  Minnesota  contract,  and  that 
the  case  was  ruled  by  National  Mat.  Bldg.  ft  L. 
Asso.  ▼.  Burch,  124  Mich.  67.  82  N.  W.  837. 
The  court  said,  however,  that  it  did  not  agree 
with  such  contention,  as  the  contract  was,  by 
its  terms,  to  be  performed  in  Minnesota,  and 
there  was  no  intention  that  any  part  of  it  should 
be  performed  in  Michigan,  and  that  the  case, 
therefore,  fell  within  Russell  ▼.  Pierce,  121 
Mich.  208,  80  N.  W.  118.  The  facts  in  respect 
of  the  localization  of  the  business  of  the  asso- 
ciation do  not  appear. 

In  Rowland  y.  Old  Dominion  Bldg.  ft  L.  Asso. 
116  N.  C.  826,  18  S.  B.  966,  a  loan  by  a  build- 
ing and  loan  association  of  Virginia  to  a  resi- 
dent of  North  Carolina,  the  same  being  secured 
by  a  mortgage  upon  real  property  in  the  lat- 
ter state,  was  held  to  be  a  North  Carolina  con- 
tract, and  governed  by  the  law  of  that  state  in 
respect  of  usury,  notwithstanding  the  attempt  of 
the  parties  to  give  the  contract  the  character  of 
a  Virginia  contract.  In  this  case  the  borrower 
applied  to  the  local  board  of  the  association  in 
North  Carolina,  and  the  money  was  paid  to  him 
In  that  state.  He  secured  Its  repayment  by  a 
mortgage  on  land  situated  in  North  Carolina, 
and  the  mortgage  was  executed  in  that  state. 
The  court  said  that  calling  the  transaction  a 
Virginia  contrsct  did  not  make  it  one,  and  that 
sending  the  application  to  the  "home  ofBce,"  re- 
mitting the  money  from  the  home  office,  call- 
ing the  local  board  and  its  treasurer  the  agent, 
not  of  the  corporation,  but  of  the  members  liv- 
ing in  that  locality,  providing  in  the  bond  that 
it  should  be  paid  in  Virginia, — did  not  enable 
a  foreign  corporation  to  evade  the  usury  laws 
of  North  Carolina.  The  fact  that  payments 
were  made  in  North  Carolina  was  also  empha- 
sized in  Meroney  v.  Atlanta  Bldg.  ft  L.  Asso. 
116  N.  C.  882,  21  S.  E.  924. 

See  also,  as  to  the  effect  of  payments  in  the 
state,  Harmon  v.  Hart  (Tenn.  Ch.  App.)  63  S. 
W.  310;  People's  Bldg.  I^oan  ft  Sav.  Asso.  v. 
Fowble,  17  Utah,  122,  63  Pac.  999 ;  and  Snyd» 
V.  Fidelity  Sav.  Asso.  28  Utah,  291,  64  Pac 
870, — supra. 

Effect  of  localization  of  business  considered  by 
cases  applying  law  of  association's  domicll. 
In  some  of  the  cases  cited  at  the  beginning 
of  this  subdivision  in  which  the  law  of  the  dom- 
icll of  the  association  was  applied,  the  exact 
extent  to  which  the  business  of  the  association 
had  been  localized  in  the  state  of  the  borrow- 
er's residence  does  net  appear;  but  it  is  clear 
that  many  of  those  decisions'  were  rendered  in 
spite  of  some  localization  of  the  business.  Thus, 
in  Bedford  v.  Eastern  Bidg.  ft  L.  Asso.  181  U. 
S.  227,  46  L.  ed.  834,  21  Sup.  Ct  Rep.  697, 
sufMra,  the  association,  which  was  a  New  York 
corporation,  had  a  local  board  In  Tennessee,  but 
the  application  for  the  loan  was  passed  upon 
and  approved  at  the  home  office  in  New  York ; 
the  local  board  had  officers,  one  of  whom  was  a 
treasurer,  through  whom  the  members  might, 
if  they  desired,  forward  payments  due  to  the 
association  at  the  home  office;  but  the  by-laws 
stated  that  in  so  doing  the  local  treasurer  was 
acting  as  agent  for  the  stockholders,  and  not 
for  the  association ;  the  bond  and  mortgage  in 
this  case  were  made  payable  in  New  York ;  the 
association  had  not  complied  with  the  require- 
ments of  the  Tennessee  statute  with  reference  to 
foreign  building  and  loan  associations  doing 
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business  in  that  state,  but  the  effect  of  the  stat- 
ute was  obviated  by  holding  that  the  issuance 
of  the  stock  and  the  application  for  the  loan 
made  before  the  passage  of  the  statute  created 
a  vested  right  which  could  not  be  impaired  by 
the  statute.  The  case  is  discussed  and  distin- 
guished in  Shannon  v.  Qeorgla  State  Bldg.  ft  Lk 
Asso.  78  Miss.  965,  67  L.  R.  A.  800,  30  So.  51. 

In  Hieronymus  v.  New  York  Nat  Bldg.  ft  tu 
Asso.  101  Fed.  12,  Affirmed  in  46  C.  C.  A.  684, 
107  Fed.  1006,  supra,  the  contract  expressly  pro- 
vided that  the  payment  of  the  principal  should 
be  made  at  the  home  office  of  the  association  in 
New  York ;  no  express  provision  was  made  as 
to  the  place  of  the  payment  of  interest,  and  it 
was  agreed  that  certain  payments  of  premiums 
dues,  etc.,  might  be  msde  to  the  local  collector 
in  Alabama.  The  court  said,  however,  that  such 
agreement  was  for  convenience  only,  and  did 
not  make  the  contract  an  Alabama  contract. 
The  court  further  said  that  the  facts  alleged  in 
the  bin  did  not  show,  or  tend  to  show,  that  the 
place  fixed  for  the  pajrment  of  the  debt  was  for 
the  purpose  of  avoiding  the  penalty  of  a  uaur- 
touB  contract  in  Alabama. 

In  Manship  v.  New  South  Bldg.  ft  L.  Asso. 
110  Fed.  845,  supra,  it  appeared  that  the  by- 
laws of  the  association  provided  that  members 
might,  if  they  so  desired,  make  payments  on 
the  stock  to  the  local  treasurer,  but  that  such 
treasurer  should  be  deemed  to  be  the  agent  of 
the  members,  and  not  of  the  association ;  and  it 
appeared  in  this  case  that  all  payments  made 
on  the  debt  were  made  in  Mississippi  to  par- 
ties selected  by  the  association  to  collect  and 
remit  the  same.  It  further  appeared  in  this 
case  that  the  association  had  a  local  board  in 
Mississippi,  and  that  the  application  was  made 
to  such  board  and  forwarded  to  the  home  office, 
where  it  was  approved ;  that  after  approval  the 
note  and  deed  of  trust  were  prepared  by  the  gen- 
eral attorney  of  the  association  at  New  Orleans, 
and  a  check  drawn  by  the  president  and  treas- 
urer of  the  association  in  favor  of  the  borrower 
on  a  bank  in  New  Orleans;  that  the  papers 
were  then  forwarded  to  an  attorney  at  law  in 
Mississippi,  who  was  designated  by  the  associa- 
tion to  prepare  the  abstract  of  title,  and  the 
check  was  turned  over  by  the  latter  to  the  bor- 
rower upon  the  execution  by  the  latter  of  the 
note  and  deed  of  trust  Th  court,  referring  to 
the  allegation  in  the  bill  that  the  contract  was 
made  payable  in  Louisiana  for  the  fraudulent 
purpose  of  evading  the  usury  laws  of  Missis- 
sippi, said  that  the  allegation  was  speciflcally 
denied,  and  that,  not  only  did  the  proof  fail  to 
sustain  it,  but  that  all  the  circumstances  sur- 
rounding the  transaction  seemed  to  reach  the 
opposite  conclusion.  The  court  recognised  that 
the  decision  was  contrary  to  the  decision  of  the 
Mississippi  supreme  court  in  Shannon  v.  Georgia 
State  Bldg.  ft  L.  Asso.  78  Miss.  966,  67  L.  R.  A. 
800,  30  So.  61,  but  held  that  the  question  was 
one  for  the  independent  judgment  of  the  Fed- 
eral court.  Among  other  cases  relied  upon,  are 
Bedford  v.  Eastern  Bldg.  ft  L.  Asso.  181  U.  S. 
227,  46  L.  ed.  834,  21  Sup.  Ct  Rep.  597,  and 
Hieronymus  v.  New  York  Nat  Bldg.  ft  L.  Asso. 
101  Fed.  12. 

In  United  States  Sav.  ft  Loan  Co.  t.  Harris, 
118  Fed.  27,  the  court  said  that,  "in  order  for 
the  fixing  of  the  place  of  performance  in  an- 
other Jurisdiction  than  where  the  contract  is 
made  to  be  such  a  device,  it  is  essential  that  the 
fixing  of  that  place  be  a  pretence,  and  not  bona 
fide;"  and  quoted  with  approval,  the  statement 
in  VanVleet  v.  Sledge,  46  Fed.  748,  that  the 
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fact  that  the  intention  was  to  obtain  the  Ar- 
kansas, rather  than  the  Tennessee,  rate  of  In- 
terest did  not  constitute  a  violation  or  evasion 
of  the  law  of  Tennessee. 

In  Gale  v.  Southern  Bldff.  &  L.  Asso.  117  Fed. 
732,  Bupra,  it  was  held  that  a  contract  of  loan 
by  an  Alabama  building  and  loan  association  to 
a  resident  of  Virginia  was  made  with  reference 
to  the  law  of  Alabama  in  respect  of  usury, 
where  it  was  provided  that  remittances  should 
be  sent  to  the  association  at  its  home  office  in 
Alabama,  although  monthly  payments  were  al- 
lowed to  be  made  to  local  treasurers,  the  asso- 
ciation, however,  not  being  liable  for  such  pay- 
ments until  the  money  had  been  received  at  the 
home  office.  In  reply  to  the  contention  that  the 
proviatons  in  the  contract,  intended  to  make  It 
one  solvable  under  the  laws  of  Alabama,  were 
inserted  for  the  purpose  of  evading  the  usury 
laws  of  TIrglnia,  the  court  said  that  both  par- 
ties supposed,  at  the  time  the  contract  was 
made,  the  stock  would  mature  in  about  six  years, 
and  that  the  loan  would  thereby  be  paid,  and, 
if  that  supposition  had  been  well  founded,  the 
borrower  would  have  paid  less  than  6  per  cent 
per  annnm  for  the  use  of  the  money ;  and  there- 
fore an  Intent  to  evade  the  usury  laws  of  Vir- 
ginia was  not  predlcable  of  the  transaction. 

In  Hayes  v.  Southern  Home  BIdg.  ft  L.  Asso. 
124  Ala.  G63,  26  So.  527,  9upra,  the  court  said 
that  the  principle  that  a  note  or  bond  made  pay- 
able at  a  particular  place,  or  which  is  expressly 
made  with  reference  to  the  laws  of  a  particular 
state,  is  governed,  in  respect  of  its  obligation  as 
to  interest,  by  the  law  of  the  place  stipulated  as 
the  place  of  performance,  was  subject  to  an  ex- 
ception to  the  rule  where  the  stipulation  Is 
found  to  be  a  mere  device  to  evade  the  usury 
laws,  in  which  case  it  will  be  held  void  as 
against  public  policy ;  but  that  no  such  sinister 
purpose  appeared  in  the  contract  In  question. 
In  this  case  the  association  had  a  local  board  of 
directors  In  Alabama.  The  application  for  the 
loan  was  made  to  the  president  of  that  board, 
but  was,  apparently,  granted  by  the  association. 
The  payment  of  the  amount  loaned  was  made  in 
the  draft  of  the  association  on  its  treasurer  in 
Georgia,  such  draft  being  sent  from  Georgia  to 
the  local  attorney  to  be  delivered  to  the  borrow- 
er in  Alabama  on  the  execution  by  him  of  the 
mortgage.  It  does  not  appear  where  payments 
on  the  stock  and  mortgage  were  made,  but  prob- 
ably they  were  made  in  Alabama. 

In  Pioneer  Sav.  ft  Loan  Co.  v.  Nonnemacher, 
127  Ala.  521,  80  So.  79,  supra,  where  the  assb- 
dation  had  local  agents,  the  decision  was  put 
upon  the  principle  that,  where  a  contract  Is 
made  in  one  state  to  be  performed  in  another, 
the  parties  may  contract  for  the  payment  of 
the  highest  legal  rate  of  Interest  allowed  by 
either  state  without  offending  against  the  usury 
laws. of  the  other.  The  court  admitted  that 
there  was  an  exception  to  the  rule  when  the 
place  of  payment  is  designated  as  a  subterfuge 
and  device,  the  purpose  and  Intention  of  the  par- 
ties being  simply  to  evade  the  usury  laws  of  the 
place  where  the  contract  was  made.  It  said, 
however,  there  was  nothing  in  the  evidence  from 
which  It  could  be  reasonably  Inferred  that  there 
existed  any  sinister  motive  in  making  the  note 
given  for  the  loan  payable  in  Minnesota.  That 
being  the  place  of  the  home  office  from  which 
the  loan  was  negotiated  and  from  which  the 
money  was  sent,  it  was  not  unreasonable  to 
stipulate  for  the  performance  of  the  contract, 
as  to  the  payments,  at  the  home  of  the  lender. 
It  does  not  expressly  appear  in  this  case  where 
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the  note  and  mortgage  were  delivered,  or  In 
what  state  the  contract  was  regarded  as  having 
been  made,  but  the  decision,  as  already  stated. 
Is  upon  the  ground  that  Minnesota  was  the  place 
of  performance.  It  appears  that  the  advance 
payments  on  the  stock  at  least  were  made  to 
the  agents  In  Alabama. 

In  Bennett  v.  Eastern  Bldg.  ft  L.  Asso.  177 
Pa.  233.  34  L.  R.  A.  595,  35  Atl.  084,  «upra,  the 
court  seems  to  have  proceeded  upon  the  as- 
sumption that  the  contract  was  to  be  regarded 
as  made  In  Pennsylvania,  for,  alluding  to  the  cir- 
cumstance that  the  business  was  transacted 
through  the  local  agent  In  Pennsylvania,  it  said 
that  circumstance  was  of  no  account  If  the  con- 
tract was  to  be  performed  In  the  state  of  New 
York.  It  then  said  that  there  was  no  possibil- 
ity of  successfully  disputing  the  proposition 
that  the  contract  was  to  be  performed  in  New 
York,  since  It  was  provided  In  all  the  notes  and 
other  securities  that  they  should  be  paid  there : 
and  further,  that  was  not  the  slightest  ground 
for  an  allegation  that  the  contract  was  made  for 
the  purpose  of  evading  the  usury  law  of  Pennsyl- 
vania. The  court  said,  in  this  connection : 
"The  defendant  [the  association]  had  a  lawful 
right  to  loan  money  wherever  it  pleased,  and  it 
would  be  most  absurd  to  say  that,  because  it 
lent  money  to  a  I*ennsylvanlan,  it  therefore  in- 
tended to  evade  the  laws  of  Pennsylvania.  The 
Pennsylvanian  had  a  right  to  borrow  money  in 
the  state  of  New  York  if  he  chose  to  do  so,  and, 
if  he  contracted  to  pay  it  in  the  state  of  New 
York,  he  must  be  conclusively  presumed  to 
know  that  his  contract  would  be  governed  by 
the  law  of  that  state.  In  all  this  there  Is  not 
a  shadow  of  an  unlawful  Intent  to  evade  the 
law  of  Pennsylvania.  There  was,  therefore, 
nothing  to  submit  to  the  jury  on  that  question.'* 

In  Interstate  Bldg.  ft  L.  Asso.  v.  Powell,  55 
S.  C.  816,  33  S.  IS.  356,  9upra,  it  was  expressly 
found  that  the  association  had  paid  a  license  to 
the  state  of  South  Carolina  to  do  business  in 
that  state,  and  that  it  had  a  local  board  or 
branch  in  South  Carolina ;  that  the  application 
for  the  loan  was  made  to  that  branch  and  the 
money  paid  over  to  the  borrower  by  the  local 
secretary,  and  that,  by  the  terms  of  the  bond 
and  mortgage,  the  certificate  of  stock,  and  the 
constitution  and  by-laws  of  the  association,  the 
contract  was  to  be  performed  in  the  state  of 
Georgia.  The  South  Carolina  statute,  to  the  ef- 
fect that  all  contracts  secured  by  mortgage  on 
real  estate  situated  in  the  state  shall  be  subject 
to,  and  construed  by,  the  laws  of  the  state  reg- 
ulating the  rate  of  interest  allowed,  and  in  all 
other  respects  without  regard  to  the  place 
named  for  the  performance  of  the  same,  was 
held  not  to  apply  because  the  contract  was  made 
before  its  passage. 

People's  Bldg.  Loan  ft  Sav.  Asso.  v.  Tlnsley, 
96  Va.  322,  31  S.  E.  508,  Bupra,  applied  the  law 
of  the  domlcll,  although  neither  the  bond  nor 
deed  of  trust  expressly  provided  that  the  pay- 
ments should  be  made  there,  and  some  of  them 
were,  for  the  convenience  of  the  parties,  made 
to  an  agent  of  the  association  in  Virginia,  it 
being  provided  by  a  by-law  of  the  association 
thai  all  payments  should  be  made  at  the  home 
office. 

In  United  States  Sav.  ft  Loan  Co.  v.  Miller 
(Tenn.  Ch.  App.)  47  S.  W.  17  (affirmed  by  su- 
preme court),  a  bill  to  foreclose  a  mortgage,  a 
loan  by  a  Minnesota  building  and  loan  associa- 
tion to  a  resident  of  Tennessee,  secured  by  a 
mortgage  upon  land  In  the  latter  state,  was  held 
to  be  a  Minnesota  contract,  and  governed  by  the 
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law  of  Minnesota  In  respect  of  usury,  under  the 
circumstances  of  the  case,  which  are  carefully 
set  out  In  the  opinion,  and  are,  substantially,  as 
follows:  The  association  appointed  agents  In 
various  states  with  power  to  take  applications 
for  loans  and  forward  the  same  to  the  home  of- 
fice; whenever  It  could  do  so  it  likewise  had  a 
local  board,  whose  authority,  however,  was 
merely  advisory ;  the  association  had  no  local 
board  In  the  county  where  the  borrower  resided, 
and  the  application  was  made  to  Its  lo- 
cal agent  and  attorney  there,  and  the  ap- 
plication, addressed  to  the  association  at 
Minnesota,  was  presented  to  the  local  agent  and 
attorney,  who  forwarded  It  to  the  home  office, 
where  It  was  approved.  The  abstract  of  title 
was  then  submitted  to  the  general  attorney  of 
the  home  office,  and  approved  by  him ;  the  pa- 
pers were  then  prepared  by  him  at  the  home  of- 
fice, and  sent  to  the  local  agent  for  execution, 
with  explicit  instructions  to  turn  the  same  over 
after  execution  to  a  bank  which  acted  as  local 
treasurer  of  the  association,  the  latter  being  di- 
rected, upon  the  receipt  of  the  papers,  to  turn 
over  a  draft  on  the  paying  officer  of  the  associa- 
tion which  had  been  previously  forwarded  to 
it ;  before  the  draft  was  to  be  paid,  however,  the 
papers  were  to  be  forwarded  to  the  home  office, 
and  there  examined  and  approved.  In  regular 
course  the  draft  would  be  forwarded  by  the  bor- 
rower himself,  or  some  one  for  him,  and  the 
papers  forwarded  by  the  bank.  In  the  case  at 
bar,  however,  the  draft  was  cashed  for  the  bor- 
rower by  the  bank,  acting,  however,  in  its  own 
behalf,  and  not  as  an  agent  of  the  association. 
The  bond  and  mortgage  expressly  provided  that 
it  was  agreed  and  understood  that  the  contract 
was  accepted  and  delivered  in  the  state  of  Min- 
nesota, and  was  made  with  reference  to,  and 
under,  the  laws  of  that  state,  and  should  be  con- 
strued agreeably  thereto.  The  court  took  the 
view  that  the  loan  was  not  consummated,  even 
when  the  papers  were  turned  over  to  the  bank 
and  the  draft  turned  over  to  the  borrower,  but 
that  there  was  no  delivery  with  the  intent  upon 
both  sides  that  the  papers  should  become  opera- 
tive until  they  reached  the  company  at  the  home 
office,  and  were  approved  there.  The  court 
says :  "We  find,  then,  that  the  obligation  was 
delivered  in  Minnesota,  and  was,  on  its  face, 
payable  there,  and  was  Intended. by  the  parties 
to  be  a  Minnesota  contract,  and  was  in  law  a 
Minnesota  contract." 

In  United  States  Sav.  ft  Loan  Co.  v.  Harris, 
118  Fed.  27,  the  court,  speaking  as  to  the  ques- 
tion of  good  faith,  said  that  not  only  was  the 
fixing  of  the  place  of  performance  at  the  office 
of  the  association  in  accordance  with  the  real 
intention  of  the  parties,  but  it  was  reasonable 
that  the  place  should  be  so  fixed,  since  thereby 
uniformity  and  equality  among  the  borrowing 
members  scattered  tbrough  many  states  was  se- 
cured. Hayes  v.  Southern  Home  Bldg.  &  L. 
AsBO.  124  Ala.  6C3,  26  So.  527,  uses  similar  lan- 
guage. 

Comity  with  respect  to  foreign  exemptions  from 
usury  laws. 

Assuming  that  the  contract  itself  has  its  situs 
in,  and  Is  governed  by  the  laws  of,  the  state  of 
the  borrower's  residence,  It  Is  obvious  that  the 
association  cannot  avail  Itself  of  the  exemp- 
tion from  the  ordinary  usury  laws  extended  to 
it  by  the  statutes  of  its  domlcll.  So  much  Is, 
of  course,  implied  in  the  forepolng  cases,  which 
have  applied  the  law  of  the  borrower's  residence, 
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and  have  held  the  contract  uaurious,  though,  it 
governed  by  the  law  of  the  domlcll  of  the  asso- 
ciation, it  would  not  have  been  usurious.  Upon 
the  other  hnnd.  It  is  assumed  in  most  of  those 
cases  that,  if  the  contract  had  had  its  true  situs 
at  the  domlcll  of  the  association,  it  would  have 
been  upheld,  notwithstanding  that  its  validity 
there  was  by  virtue  of  a  statute  exempting  the 
association  from  the  general  usury  statutes ; 
and  it  will  be  observed  that  in  the  cases  cited 
at  the  beginning  the  courts,  having  held  that  the 
contracts  were  governed  by  the  law  of  the  doml- 
cll of  the  association,  upheld  the  same,  notwith- 
standing that  their  validity  depended  upon  stat- 
utes exempting  associations  from  the  general 
usury  statutes. 

And  in  Phelps  v.  American  Sav.  ft  L.  Asso. 
121  Mich.  343,  80  N.  W.  120,  the  court,  referring 
to  a  loan  by  a  Minnesota  building  and  loan  as- 
sociation, expressly  held  that,  if  the  contract  in 
question  was  a  Minnesota  contract,  it  was  gov- 
erned by  the  statute  of  that  state  providing  that 
any  premium  for  loans  made  by  a  building  and 
loan  association  should  not  be  considered  or 
treated  as  Interest,  nor  render  such  associa- 
tion amenable  to  the  laws  relative  to  usury. 

In  Floyd  v.  National  Loan  ft  Invest  Co.  49 
W.  Va.  327,  64  L.  R.  A.  536,  38  S.  E.  653.  how- 
ever, the  court,  in  reply  to  the  contention  that, 
the  contract  having  been  made  and  being  per- 
formable  in  Michigan,  it  was  governed  by  the 
laws  of  that  state,  said  that  the  position  would 
be  unassailable  if  the  association  were  a  nat- 
ural person  insisting  upon  his  right  to  enforce 
a 'contract  solvable  in  Michigan  and  carrying 
the  legal  rate  of  interest  in  that  state ;  but  that 
in  fact  it  was  a  corporation  clothed  with  special 
privileges,  among  which  was  an  exemption  from 
the  usury  laws  of  its  own  state ;  and  there  was 
no  rule  of  comity  which  required  the  courts  of 
another  state  to  recognize  or  enforce  that  spe- 
cial privilege.  This  language,  taken  by  Itself, 
would  seem  to  imply  that  such  special  exemption 
would  not  be  recognized,  even  assuming  that  the 
true  situs  of  the  contract  were  at  the  domlcll  of 
the  association  so  that  the  law  of  the  domlcll 
would  govern  in  other  respects ;  but,  when  the 
opinion  is  read  as  a  whole,  the  decision  seems  to 
rest  upon  the  gi'ound  that  the  contract  per- 
tained to  the  business  of  the  association  in  West 
Virginia,  and  therefore  came  within  the  opera- 
tion of  the  statute  of  the  latter  state  that  a 
foreign  corporation  doing  business  within  the 
state  shall  be  subject  to  the  same  regulations, 
restrictions,  and  liabilities  that  are  Imposed  on 
domestic  corporations,  the  court  saying  that 
under  the  law  of  West  Virginia  a  domestic  cor- 
poration was  not  authorized  to  make  a  contract 
like  that  Involved  in  the  suit. 

In  Building  &  L.  Asso.  v.  Bllan,  59  Neb.  458, 
81  N.  W.  308,  the  court  held  that  a  foreign 
building  and  loan  association  which  had  not 
compiled  with  the  laws  of  Nebraska  relative  to 
building  and  loan  associations  was  subject  to 
the  penalties  of  the  Nebraska  statute  against 
usury :  but  this  seems  to  be  upon  the  hypothesis 
that  the  contract  was  a  Nebraska  contract,  for 
the  court  expressly  finds  that  the  contract  in 
question  wan  a  Nebraska  contract,  and  not  a 
Dakota  contract,  the  association  being  incor- 
porated in  Dakota,  and  having  its  home  office 
there. 

In  the  original  opinion  In  Anselme  v.  Ameri- 
can Sav.  &  L.  Asso.  63  Neb.  525.  88  N.  W.  665 
(a  petition  to  cancel  a  mortgage  to  a  building 
and  loan  association  of  Minnesota  and  a  cross- 
petition  for  the  foreclosure  of  the  mortgage). 
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tbe  court  said  that  the  bond,  mortgage,  appli- 
cmtion  for  the  loan,  and  the  evidence  showing 
tlie  in«thod8  of  doing  business,  show  that  the 
contract  was  a  Minnesota  contract,  and  was  not 
osarlous  tested  by  that  law.  It  was,  therefore, 
h«ld  that  .the  account  between  the  parties  should 
be  stated  in  the  manner  contemplated  by  the 
contract.  Upon  a  subsequent  hearing  (92  N. 
W.  T-ftS),  the  Jadjonent  on  the  original  hearing 
was  ▼seated,  the  court  then  holding  that  a  for- 
tign  building  and  loan  association  Is  subject  to 
the  penalties  of  the  statute  against  usury.  This 
statement  seems  to  be  upon  the  assumption  that 
the  contract  was  a  Minnesota  contract.  At 
least,  there  is  nothing  in  the  opinion  retracting 
the  statement  in  the  original  opinion  that  the 
contract  in  question  was  a  Minnesota  contract 

Local  exemption  frSm  usury  laws. 
Assuming  that  the  contract  of  a  foreign  as- 
sociation has  its  true  situs  in  the  state  of  the 
borrower's  residence  so  as  to  be  governed  by  its 
law.  It  may  be  held  usurious,  notwithstanding 
that  a  similar  contract  by  a  domestic  associa- 
tion woald  come  within  the  exemption  from  the 
general  usury  statute  extended  to  domestic  asso- 
ciations, and  would  therefore  not  be  usurious, 
because  such  exemption  does  not,  of  itself,  ex- 
tend to  foreign  associations. 

Thus,  in  National  Mut.  Bldg.  &  L.  Asso.  T. 
Keeney,  S7  Neb.  94,  77  N.  W.  442,  it  was  held 
that  a  foreign  building  and  loan  association 
could  not  avail  itself  of  the  exemption  from  the 
general  usury  statute  extended  to  domestic  as- 
sociations, and  that  foreign  associations  were 
goTerned  by  the  general  statute  which  In  effect 
iimlta  the  rate  of  interest  to  10  per  cent  per 
annum;  and  it  was  accordingly  held  that  the 
contract  in  question  was  usurious.  There  is  no 
discussion  of  the  question  where  the  contract 
was  deemed  to  be  made  or  be  payable,  or  as  to 
the  intent  of  the  parties  as  to  what  law  should 
govern,  and  the  facts  beating  upon  such  ques- 
tions are  not  stated.  Interstate  Sav.  &  L.  Asso. 
▼.  Stilne.  58  Neb.  133,  78  N.  W.  377,  Affirmed 
on  Rehearing  in  59  Neb.  27,  80  N.  W.  45,  is  to 
the  same  effect. 

So,  in  Sokoloskl  v.  New  South  Bldg.  &  L. 
Asso.  77  Miss.  164^  26  So.  361,  the  court  held 
that  a  foreign  building  and  loan  association  was 
not  entitled  to  an  exemption  from  usury  laws 
given  to  domestic  associations  by  the  Missis- 
sippi statute ;  and,  10  per  cent  per  annum  being 
the  maximum  rate  of  interest,  the  contract  of  a 
foreign  building  and  loan  association  stipulating 
for  6  per  cent  per  annum  and  6  per  cent  per 
month  to  be  paid  upon  a  loan,  was  usurious. 
There  is  no  discussion  in  this  case  as  to  where 
the  contract  was  made  or  was  performable,  and 
the  facts  oearlng  upon  those  questions  are  not 
stated.  The  decision  of  the  court,  however, 
that  the  contract  was  usurious,  was  presumably 
npon  the  assumption  that  the  contract  was  in 
reality  a  Mississippi  contract. 

National  Mut.  Bldg.  &  L.  Asso.  ▼.  Pinkston 
(MI&s.)  31  So.  8S4,  is  to  the  same  effect.  In 
this  case  it  was  expressly  held,  upon  the  au- 
thority of  the  Shannon  Case,  78  Miss.  955,  57  L. 
R.  A.  800.  30  So.  51,  that  the  contract  was  a 
Mississippi  contract. 

In  Frele  v.  No.  4  Fidelity  Bldg.  &  Sav.  Union, 
166  111.  128.  46  N.  E.  784,  Affirming  66  111. 
App.  152,  however,  it  was  held  that  a  building 
and  loan  association  of  Indiana,  being  author- 
ised, under  the  statutes  of  that  state,  to  con- 
tract for  premiums  and  fines  in  addition  to  le- 
gal interest,  could  do  so  in  Illinois  without  vlo- 
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lating  the  usury  statutes  of  the  latter  state. 
This  decision,  however,  seems  to  be  upon  the 
assumption  that  the  contract  In  question  is  gov- 
erned by  the  laws  of  Illinois,  and  it  appeared 
that  such  a  contract  by  an  Illinois  corporation 
would  be  valid.  The  court  said :  'The  com- 
plainant, as  a  foreign  corporation  doing  busi- 
ness here,  is  subjected  by  our  statutes  to  the 
same  penalties  and  restrictions  as  domestic  cor- 
porations of  like  character.  But  there  is  no 
restriction  imposed  upon  domestic  corporations 
of  the  same  character  as  complainant  which 
would  render  this  contract  usurious." 

L  Which  contract  to  be  regarded;  contract  of 
principal  and  surety. 

The  statement  in  Millard  v.  Truax,  73  Mich. 
381,  41  N.  W.  328,  to  the  effect  that,  where  the 
giving  of  notes  and  a  mortgage  on  lands  in  one 
state  is  in  fact  a  transaction  in  that  state,  the 
mere  dating  of  the  notes  In  another  state  Is  of 
no  importance, — is  undoubtedly  true.  In  those 
cases,  however,  in  which  a  preliminary  agree- 
ment, or  arrangement  for  a  loan,  was  made  in 
one  state,  and  the  contract  consummated  by  the 
delivery  of  the  papers  in  another,  it  is  often  dif- 
ficult to  determine  the  exact  principle  upon 
which  the  decision  rests,  owing  to  the  uncer- 
tainty whether  the  court  regarded  the  prelim- 
inary or  the  consummated  agreement  as  the  con- 
tract for  the  purposes  of  the  question,  what 
law  governs,  and  the  consequent  uncertainty  as 
to  which  state  was  regarded  as  the  locue  con* 
tractua.  To  illustrate  :  The  preliminary  agree- 
ment covering  all  the  conditions  of  the  loan 
may  have  been  made  In  New  York ;  and'  the  note 
and  mortgage  payable  in  New  York,  but  deliv- 
ered in  Nebraska,  where  the  borrower  resided. 
Assuming  that  the  preliminary  agreement  is  the 
contract  for  the  purposes  of  the  question, 
what  law  governs :  the  locus  contractus  and 
locus  solutionis  are  the  same  (New  York),  and 
there  Is  no  chance  to  apply  either  of  the  rules 
stated  in  Miller  v.  Tiffany,  1  Wall.  298,  17  L.  ed. 
540,  supra,  IV.  c,  1,  even  assuming  that  the  con- 
tract is  usurious  by  the  law  of  New  York,  but 
valid  by  the  law  of  Nebraska.  Assuming,  how- 
ever, that  the  note  and  mortgage  are  regarded 
as  the  contract,  Nebraska  is  the  locus  contract- 
us, and  New  York  the  locus  solutionis,  and  the 
second  rule  laid  down  In  the  above  case  applies. 
Strictly  speaking,  of  course,  the  note  and  mort- 
gage are  the  contract,  or,  at  least,  the  contract 
Is  not  made  until  they  are  delivered;  but  it 
may  be  plausibly  urged  that  the  original  trans- 
action, by  w&Ich  the  loan  and  the  conditions 
and  terms  thereof  were  definitely  agreed  upon, 
is  a  better  index  to  the  intention  of  the  parties 
in  respect  of  the  governing  law  than  the  formal 
contract  consummated  by  the  delivery  of  the 
papers.  Few  of  the  cases  cited  in  IV.  c,  3, 
which  apply  the  lex  loci  contractus  because  it 
upholds  the  contract,  expressly  distinguish  be- 
tween the  preliminary  agreement  and  the  final 
contract;  or  state  the  facts  with  sufficient  full- 
ness to  render  it  certain  that  a  definite  agree- 
ment for  the  loan  covering  all  the  terms  and 
conditions  was  made  in  a  state  other  than  that 
In  which  the  contract  was  consummated  by  the 
delivery  of  the  papers.  In  the  absence  of  an  ob- 
vious attempt  to  evade  the  usury  laws  of  a  par- 
ticular state,  there  seems  to  be  a  tendency  upon 
the  part  of  the  courts  to  uphold  the  contract  If 
possible ;  and,  in  furtherance  of  that  end,  they 
may,  without  expressly  discriminating  the  one 
from  the  other,  be  inclined  to  regard  the  prelim- 
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inary  or  the  conanminated  agreement  as  the  con- 
tract, accordin^rly  as  one  or  the  other  will  serve 
to  bring  the  case  within  the  principles  which 
will  uphold  the  contract.  In  the  case  above  sup- 
posed, for  Instance,  the  court  might  be  more 
Inclined  to  regard  the  note  and  mortgage  as  the 
contract  because  the  locut  contractus  would  be 
thus  located  In  a  state  where  the  stipulated 
rate  of  Interest  was  valid,  thus  bringing  the 
case  within  the  second  rule  stated  in  Miller  v. 
Tiffany,  and  applied  In  IT.  c,  8,  than  It  would  If 
the  facts  had  been  reversed  and  the  preliminary 
arrangement  made  In  Nebraska  and  the  note  add 
mortgage  delivered  In  New  York.  Substantially 
such  a  case,  however,  was  presented  In  Sands  v. 
Smith.  1  Neb.  108,  93  Am.  Dec.  331;  and  the 
court  there  held  that  the  preliminary  agreement 
was  to  be  regarded  as  the  contract.  In  that 
case  an  agreement  for  a  loan  was  made  In  New 
York,  and  the  money  advanced  there;  the  note, 
which  was  payable  In  New  York,  was  dated  and 
made  In  Nebraska.  It  was  held  that  the  law  of 
New  York  governed,  notwithstanding  that  it 
rendered  the  note  usurious,  whereas  by  the  law 
of  Nebraska  it  would  have  been  valid.  The 
note  was  secured  by  a  mortgage  upon  real  prop- 
erty in  Nebraska  (though  action  appears  to 
have  been  on  the  note  alone),  and  both  note 
and  mortgage  seem  to  have  been  delivered  in 
Nebraska.  The  court '  said  that  the  original 
agreement  In  respect  of  the  loan  was  to 
be  considered,  and  that  the  note  was  but 
a  mere  incident ;  and  then  distinguished 
the  case  from  cases  of  the  kind  cited  In 
supra,  IV.  c  8,  upon  the  ground  that  the  con- 
tract w^s  both  made  and  to  be  performed  in 
New  York. 

In  Hosford  v.  Nichols,  1  Paige,  220,  where 
a  contract  for  the  sale  of  land  In  New  York  was 
made  between  two  of  Its  citizens,  one  of  whom 
subsequently  removed  to  Pennsylvania,  where 
the  contract  was  afterwards  executed  by  giving 
a  deed  and  taking  a  mortgage  on  the  premises  to 
secure  the  payment  of  the  purchase  money,  in 
which  mortgage  the  New  York  rate  of  interest 
was  reserved,  which  was  greater  than  that  of 
Pennsylvania,  it  was  held  that  the  giving  the 
deed  and  taking  the  mortgage  were  only  a  con- 
summation of  the  original  contract  made  in 
New  York,  and  that  the  mortgage  was  not  void 
'  for  usury. 

In  Bank  of  Harrison  t.  Oibson,  60  Ark.  269, 
30  S.  W.  39,  it  was  held,  in  an  action  to  have  a 
mortgage  on  land  in  Arkansas  declared  Invalid 
on  the  ground  that  It  was  usurious,  that  it  was 
governed  by  the  law  of  Indiana.  •  The  decision 
Is  upon  the  ground  that  the  contract  was  an 
Indiana  contract,  the  proposition  to  borrow  the 
money  having  been  accepted  in  that  state,  and 
the  contract  there  consummated  by  that  act, 
and,  being  also  payable  there,  it  did  not  belong 
to  that  class  of  contracts  made  In  one  state  to 
be  performed  In  another.  In  this  case  the  mon- 
ey seems  to  have  been  re<reived,  and  the  paper 
actually  delivered.  In  Arkansas.  The  court 
seems  to  regard  the  contract  to  make  the  loan, 
rather  than  the  note  and  mortgage  executed  in 
pursuance  thereof,  as  the  contract  whose  situs 
Is  important 

In  Varlck  v.  Crane,  4  N.  J.  Eq.  128,  the  court 
proceeded  upon  the  assumption  that  the  law  of 
the  place  where  the  note  was  made  determined 
the  rate  of  Interest  upon  a  bond  which  did  not 
specify  the  rate ;  but  the  contract  contemplated 
by  the  court  was  evidently  not  the  bond  itself, 
but  the  executory  contract  for  the  loan,  since 
It  expressly  appeared  In  this  case  that  the  bond 
was  delivered  and  the  money  advanced  in  New 
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York,  and  these  facts  are  regarded  by  the  court 
merely  as  evidence  of  the  place  where  the  con- 
tract was  made,  whereas.  If  the  bond  Itself  was 
the  contract,  these  facts  would  be  conclusive  as 
to  the  place  where  It  was  made.  It  does  not 
appear  in  this  case  where  the  bond  was  payable. 

In  Western  Transp.  &  Coal  Co.  v.  Kilder- 
house,  87  N.  Y.  430,  It  was  held  that  the  law  of 
Michigan  in  respect  of  usury  governed  notes 
dated,  signed,  indorsed,  and  payable  in  New 
York,  and  there  handed  to  an  ogent  of  a  Michi- 
gan bank,  pursuant  to  an  agreement  previously 
made  In  Michigan  by  which  the  bank  agreed  to 
extend  the  time  of  payment  upon  a  past-due 
note  of  the  maker  of  the  notes  In  question  upon 
the  condition  that  certain  new  notes  should  be 
given  as  collateral  security,  it  being  found  as  a 
fact  that  the  agent  delivered  the  notes  to  the 
bank  in  Michigan,  and  that  "they  accepted  the 
same  and  extended  the  time  of  payment  of 
amount  secured  by  the  said  past-due  note  accord- 
ing to  the  times  the  said  new  notes  were  made 
payable."  The  notes  were  valid  by  the  law  of 
Michigan,  but  would  have  been  usurious  by  the 
law  of  New  York.  The  court  seems  to  have  re- 
garded Michigan  as  the  locus  contractus  of  the 
notes;  but  It  is  doubtful  whether  the  decision 
would  not  have  been  the  same  even  if  the  ex- 
act terms  and  Indorsers  of  the  collateral  notes 
had  been  deAnltely  fixed  by  the  Michigan  agree- 
ment, and  the  delivery  of  the  notes  had  been 
complete  when  they  were  handed  to  the  agent  in 
New  York;  for  most  of  the  argument  proceeds 
upon  the  theory  that  the  contract  whose  law 
determined  the  question  of  usury  was  the  Michi- 
gan contract,  and  that  the  delivery  of  the  notes 
was  merely  in  performance  of  that  contract. 

See  also  Mott  v.  Rowland,  85  Mich.  561,  48 
N.  W.  638,  supra,  IV.  b. 

In  Staples  v.  Nott.  128  N.  Y.  403,  28 
N.  B.  615,  a  note  bearing  date  at  Wash- 
ington, payable  in  ,a  bank  in  New  York, 
carrying  interest  at  a  rate  lawful  by  the 
District  of  Columbia,  but  unlawful  by  the 
law  of  New  York,  was  held  to  be  governed  by 
the  law  of  the  District,  both  as  against  the 
maker  and  indorser,  it  appearing  that  the  note 
was  given  In  renewal  of  a  previous  note  of  the 
same  parties,  which  bore  date  and  was  payable 
at  Washington,  in  pursuance  of  an  arrange- 
ment which  was  made  in  Washington, 
with  the  payee,  who  was  resident  there,  the 
latter  having  himself  drawn  the  renewal  note 
and  handed  it  to  the  maker,  who  took  it  to  his 
home  In  New  York,  where  it  was  signed  by  h.'m 
and  the  indorser  and  deposited  in  the  mail  di- 
rected to  the  payee  in  Washington.  The  argu- 
ment, as  a  whole,  seems  to  be  based  on  the  fact 
that  the  agreement  for  renewal  was  made  in 
the  District  of  Columbia. 

Where  a  citizen  of  Georgia,  being  in  North 
Carolina,  offered  to  lend  a  resident  of  the  latter 
state  $6,000,  but  on  his  return  to  Georgia  wrote 
that  he  could  lend  only  $3,000,  whereupon  the 
borrower  went  to  Georgia  and  there  received 
the  money  and  executed  his  note  for  that 
amount, — It  was  a  Georgia  contract,  and  gov- 
erned by  the  law  of  that  state  in  respect  of 
usury.  Davis  v.  Coleman,  83  N.  C.  (11  Ired. 
L.)  303.  The  court  said  the  Ulk  about  the 
loan  which  took  place  in  North  Carolina,  did  not 
amount  to  a  contract ;  that,  if  the  plaintiff  had 
refused  to  lend  the  money,  the  defendant  would 
have  had  no  cause  of  action  against  him;  nor 
would  the  plaintiff  have  had  a  cause  of  action 
against  the  defendants  for  failing  to  apply  for 
the  money. 

It  will  be  observed  that  in  the  two  New  York 
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caaeB  above  cited  the  ambiguity  respecting  the 
contract  to  be  considered  was'  between  the 
agreement  for  renewal  and  the  renewal  notes; 
and  it  is  clear  that  the  original  note  was  not 
regarded  as  the  contract  to  be  consulted.  In 
the  next  case,  however,  it  will  be  observed  that 
the  court  goes  back  to  the  original  contract. 

A  note  given  in  Connecticut,  tor  a  debt  con- 
tracted in  New  York,  including  interest  upon  the 
debt  at  7  per  cent  for  the  time  already  passed 
and  for  the  time  the  note  has  to  run,  is  not 
usurious,  7  per  cent  being  allowed  by  the  law 
of  New  York.  Phelps  v.  Kent,  4  Day,  96.  The 
decision  is  upon  the  ground  that  the  note  taken 
in  Connecticut  was,  in  substance,  a  security 
for  the  debt  according  to  the  terms  of  the  orig- 
inal contract  The  court  said  the  mode  in 
which  the  note  was  taken  and  the  time  given 
for  payment  do  not  change  the  nature  of  the 
security  for  the  same  debt,  and  for  the  same 
interest  to  which  the  creditor  was  entitled  by 
the  contract. 

8o,  In  Broughton  v.  Bradley,  36  Ala.  601,  it 
was  held  that  a  bond  was  governed  by  the  law 
of  South  Carolina,  and  was  usurious  because  it 
stipulated  for  a  rate  of  interest  in  excess  of 
that  allowed  by  the  law  of  such  state,  notwith- 
standing that  it  was  executed  in  Alabama  and 
did  not  specify  any  place  of  payment  The  de- 
cision Is  upon  the  ground  that  the  bond  was  a 
substitute  for  another  bond  containing  similar 
terms,  but  executed  in  South  Carolina,  and  given 
for  the  purchase  money  of  property  there 
bought  by  the  obligor  from  the  obligee. 
The  court  said  that  the  substituted  bond 
was  not  the  execution  or  making  of  a  con- 
tract but  was  only  evidence  of  the  contract 
and  that,  under  the  circumstances,  the  law 
drew  the  presumption  that  the  contract  was  to 
be  performed  at  the  place  where  it  was  entered 
into,  that  is  South  Carolina. 

And  in  M'Queen  v.  Burns,  8  N.  C.  (1  Hawks) 
476,  a  resident  of  North  Carolina,  who  was  in- 
debted to  a  resident  of  New  York,  paid  a  part 
of  the  debt  in  North  Carolina  to  an  agent  of  the 
creditor,  and  gave  a  bond  for  the  balance,  in- 
cluding interest  thereon  until  the  maturity  of 
the  bond  at  the  New  York  rate.  It  was  held 
that  the  contract  was  governed  by  the  law  of 
New  York,  and  was,  therefore,  not  contrary  to 
the  usury  law  of  North  Carolina.  The  deci- 
sion is  upon  the  ground  that  the  bond  was 
merely  a  security  for  the  payment  of  a  debt 
which  was  contracted,  and  which  was  payable 
in  New  York. 

In  Wallls  V.  Lehman,  36  Ark.  569,  however, 
it  was  held  that  notes  made  in  Arkansas  speci- 
fying no  place  of  payment,  given  in  settlement 
of  an  account  made  in  Louisiana,  were  to  be 
governed  by  the  law  of  Arkansas  in  respect  of 
usury,  and,  tested  by  such  law,  were  not  usuri- 
ous. The  decision  is  upon  the  ground  that  the 
notes  were  new  contracts. 

An  agreement  made  In  New  Jersey  to  extend 
the  time  of  payment  of  a  note  made  and  pay- 
able in  Pennsylvania  is  to  be  governed  by  the 
law  of  New  Jersey  in  respect  of  usury.  Night- 
ingale T.  Meginnis,  34  N.  J.  L.  461.  The  agree- 
ment was  usurious  by  the  law  of  New  Jersey. 

In  Troy  Carriage  Co.  v.  Slmson,  15  Misc.  424, 
37  N.  Y.  Supp.  1023,  Affirmed  in  12  App.  Dlv. 
626,  43  N.  Y.  Supp.  1166,  a  note,  bond,  and 
mortgage  were  executed  in  New  York  and  sent 
to  a  foreign  corporation  transacting  business  in 
Ohio  in  i»ayment  of  goods  purchased  from  the  lat- 
ter. The  interest  reserved  was  usurious  by  the 
law  of  New  York,  but  lawful  by  the  law  of  Ohio. 
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It  was  held  that  the  law  of  New  York  gov- 
erned upon  the  ground  that  the  papers  were  all 
executed,  payable,  and  to  be  performed,  in  the 
state  of  New  York.  In  reply  to  the  argument 
that,  inasmuch  as  the  goods  were  ordered  and  de- 
livered in  Ohio,  and  the  contract  was  in  reality 
made  in  that  state,  it  was  to  be  governed  by  the 
laws  of  that  state,  the  courts  said  that,  how- 
ever that  might  be,  as  to  the  original  indebted- 
ness, it  would  not  aid  the  plaintiff  as  to  the  Se- 
curities taken  in  New  York  to  secure  the  In- 
debtedness. The  action  was  to  foreclose  the 
mortgage  and  for  a  Judgment  of  deficiency  upon 
the  bond  and  note. 

In  Merchants'  Nat  pank  v.  Bouthwick,  67 
How.  Pr.  324,  it  was  held  that  a  note  drawn, 
dated,  signed,  delivered,  made  payable,  and  first 
used  in  New  York,  but  given  for  a  precedent 
debt  arlsmg  in  and  owing  to  a  resident  of  an- 
other state,  was  to  be  governed  by  the  usury 
law  of  New  York,  although  such  law  rendered 
the  note  usurious. 

In  Dewar  v.  Span,  8  T.  B.  425,  it  was  held 
that  a  bond  given  in  England,  which  reserved 
interest  in  excess  of  the  English  rate,  was 
usurious,  notwlthstan'ilng  that  it  was  given  as 
a  substitute  for  a  previous  bond  bearing  the 
same  rate  of  interest,  which  was  executed  In  the 
West   Indies. 

In  Findlay  v.  Hall,  12  Ohio  St  610,  two  of 
the  three  comakers  of  a  note  made  in  New  Mexi- 
co and  bearing  10  per  cent,  after  a  partial  pay- 
ment thereon,  assumed,  in  the  absence  of  the 
third  maker,  to  renew  the  same  for  the  balance 
still  due,  and  accordingly  subscribed  a  new  note 
dated  in  New  Mexico  and  stipulating  for 
10  per  cent  The  note  was  then  handed 
to  the  payee,  and  was  afterwards,  with 
a  full  knowledge  of  the  circumstances,  signed 
by  the  third  maker  in  the  state  of  Missouri. 
The  question  was  whether  the  plaintiff  was  en- 
titled to  recover  10  per  cent  interest,  or  6  per 
cent,  the  rate  in  Missouri.  The  court  said  It 
was  clear  that  the  law  of  the  place  of  the  con- 
tract governed,  but  that  the  difficulty  was  to  de- 
termine whether  New  Mexico  or  Missouri  was 
the  place  of  the  contract  It  held,  however,  in 
view  of  all  the  circumstances,  that  it  was  a 
New  Mexico  contract 

In  Pugh  V.  Cameron,  11  W.  Ta.  523,  a  resi- 
dent of  Ohio  executed  and  delivered  his  signed 
bill  in  that  state,  payable  to  a  resident  of  Vir- 
ginia, pursuant  to  a  previous  arrangement  with 
the  latter,  also  made  in  Ohio,  whereby  the 
former  and  his  brother,  who  was  a  resident  of 
Virginia,  were  to  give  their  Joint  obligation, 
the  latter  as  surety;  after  the  bill  was  signed 
in  Ohio  by  the  principal  debtor,  it  was  delivered 
to  the  obligee,  who  took  it  to  Virginia  and  there 
obtained  the  signature  of  the  brother,  who  had 
previously  promised  to  sign  the  same;  the  bill 
bore  a  rate  of  interest  which  was  authorized  by 
the  law  of  Ohio,  but  usurious  by  the  law  of 
Virginia.  It  was  held  that  the  surety  could 
not,  avoid  the  contract  upon  the  ground  that  it 
was  usurioua  The  decision  seems  to  rest  upon 
two  distinct  grounds :  one,  that  a  surety  could 
not,  in  any  event,  avail  himself  of  a  plea  of 
usury  unless  the  principal  obligor  could,  and  as 
the  principal  obligor's  contract  was  clearly  made 
in  Ohio,  the  contract  was  not  usurious  as  to 
him  ;  the  other  ground  was  that  when  the  surety 
signed  the  bill  in  Virginia,  he  ratified  the  con- 
tract as  an  Ohio  contract  The  court  in  this 
case  recognized  that  the  law  of  the  place  of 
payment  ordinarily  controls  in  respect  to  Inter- 
est, but  held  that  no  place  of  payment  being 
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specified  in  the  bill,  it  was,  for  the  purposes  of 
such  principle  payable  in  Ohio  where  it  was 
made. 

A  bond  dated  In  Texas,  and  there  executed  by 
the  principal  obligor,  a  resident  of  Texas,  pay- 
able to  a  resident  of  Virginia,  no  place  of  pay- 
ment being  mentioned,  the  drafts  constituting 
the  consideration  being  sent  to  and  received  in 
Texas,  and  the  money  borrowed  used  in  Texas 
by  the  principal  obligor, — is  a  Texas  contract, 
and  is  not  affected  by  the  usury  law  of  Vir- 
ginia, so  far  as  either  the  liability  of  the  prin- 
cipal or  sureties  is  concerned,  although  the 
sureties  signed  the  bond  in  Virginia,  Back- 
house v.  Selden,  29  Gratt.  581. 

In  Houston  v.  Potts,  64  N.  C.  33,  a  resident 
of  North  Carolina  holding  a  note  against  a  res- 
ident of  South  Carolina,  went  to  the  iatter's 
house  to  collect  the  money,  but,  while  there,  was 
induced  by  the  debtor  to  take  a  new  note  upon 
which  he  promised  that  his  brother,  a  resident 
of  North  Carolina,  would  become  surety ;  and 
it  was  also  agreed  that  South  Carolina  interest 
should  be  paid ;  subsequently,  in  pursuance  of 
this  agreement,  the  debtor  executed  a  note  in  the 
ordinary  form  without  express  stipulation  for 
interest,  and  his  brother  also  executed  it  as 
surety  in  North  Carolina ;  the  note  purported  to 
be  dated  in  South  Carolina.  It  was  held  that 
the  contract  was  made  in  South  Carolina,  and 
the  stipulation  for  7  per  cent  interest  was  there- 
fore lawful. 

J.  Effect  of  reatriction  as  to  rate  of  interest  in 
charter  of  corporation. 

Sometimes  the  charter  of  a  corporation  lim- 
its the  rate  of  interest  which  it  may  charge; 
and,  if  the  terms  of  this  restriction  are  broad 
enough,  it  will  undoubtedly  govern  wherever 
the  contract  may  have  its  situs,  and  by  what- 
ever law  it  may  be  governed  in  other  respects; 
but  the  weight  of  authority  inclines  to  the 
view  that  a  restriction  in  general  terms  only 
applies  to  contracts  having  their  situs  within 
the  state. 

Thus,  in  Bard  v.  Poole,  12  N.  T.  495,  the  court 
stated  that  it  was  a  well-settled  principle  that 
the  validity  of  a  contract  in  respect  of  usury  de- 
pended upon  the  laws  of  the  country  where  it 
was  made, — especially  if  it  was  to  be  performed 
within  the  same  Jurisdiction  ;  but  admitted  that 
a  loan  made  by  a  foreign  corporation,  though 
reserving  a  rate  of  interest  lawful  by  the  law  of 
the  state  where  it  was  made  and  payable,  would, 
nevertheless,  be  void  if  the  act  of  incorporation 
prohibited  the  corporation  from  charging  such 
a  rate  of  interest  In  this  case,  however,  it 
was  held  that  a  provision  of  the  charter  of  a 
corporation  empowering  it  "to  make  all  kinds 
of  contracts  in  which  the  interest  of  money  is 
concerned,  provided  that  nothing  therein  con- 
tained shall  be  construed  to  authorize  it  to  make 
any  contract  which,  by  the  existing  laws, 
amounts  to  usury,"  did  not  confine  such  cor- 
poration to  the  rate  of  interest  allowed  by  the 
laws  of  Maryland  in  case  of  a  loan  made  and 
to  be  repaid  in  New  York.  The  court  said  that 
the  proviso  in  the  charter  merely  obliged  the 
company,  like  citizens  of  Maryland,  to  observe 
its  laws  in  regard  to  interst  and  contracts  gov- 
erned by  such  laws ;  and  that  the  company  was 
not  obliged  to  comply  with  the  laws  of  Maryland 
on  the  subject  of  the  rate  of  Interest  in  making 
contracts  in  other  states,  and  which  are  there 
to  be  performed ;  as  to  such  contracts  the  lea) 
loci  contractus  as  to  interest  governs. 
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In  Uackettstown  Bank  ▼.  Rea,  6  Laos.  455, 
64  Barb.  175,  Affirmed  in  53  N.  Y.  618,  it  was 
held  that  the  clause  in  the  charter  of  a  New 
York  corporation  that  it  should  not  take  "more 
than  the  legal  rate  of  interest  for  the  time  be- 
ing" did  not  operate  to  render  usurious  a  note 
payable  in  New  York  but  discounted  by  the  bank 
in  New  Jersey  at  a  rate  of  interest  exceeding 
the  legal  rate  in  New  Jersey,  but  not  the  legal 
rate  in  New  York.  The  decision  is  upon  the 
ground  that  the  situs  of  the  contract  was  hk 
New  York. 

So,  a  corporation  of  New  York  authorized  by 
its  charter  to  lend  money  on  bond  and  mortgage 
on  real  estate  within  the  United  States  is  not 
restricted  to  the  rate  of  interest  permitted  by 
the  laws  of  New  York,  but  may  contract  for 
such  rate  of  interest  as  Is  lawful  in  the  state 
where  the  loan  is  made  and  where  the  property 
mortgaged  is  situated,  although  such  rate  la 
greater  than  Is  allowed  in  New  York,  and  al- 
though its  charter  provides  that  it  shall  not 
loan  at  a  rate  of  interest  exceeding  the  legal 
rate.  United  States  Mortg.  Co.  v.  Sperry,  133 
U.  8.  313,  34  L.  ed.  969,  11  Sup.  Ct.  Rep.  321. 

The  prohibition  in  the  charter  of  the  bank  of 
the  United  States  against  interest  exceeding  6 
per  cent  was  confined  to  the  state  of  Pennsyl- 
vania, and  the  bank,  having  general  power  to 
to  make  loans,  can  make  any  contracts  in  other 
states  not  forbidden  by  the  law  thereof.  Hitch- 
cock V.  United  States  Bank,  7  Ala.  386 ;  Knox 
V.  Bank  of  United  States,  26  Miss.  655,  27 
Miss.  65. 

A  provision  in  a  charter  of  a  bank  that  "the 
rate  of  discount  at  which  loans  may  be  made  by 
said  bank  within  this  commonwealth  shall  not 
exceed  %  of  1  per  cent  for  thirty  days"  does 
not  restrict  the  bank  to  such  rate  of  interest 
in  respect  of  loans  made  and  payable  in  other 
states;  but  the  validity  of  the  interest  con- 
tracted for  is  to  be  determind  by  the  law  of  the 
latter  state.  Frazier  v.  WiUcox,  4  Rob.  (La.) 
517. 

In  Ewing  v.  Toledo  Sav.  Bank,  43  Ohio  St. 
31,  1  N.  D.  138,  however,  it  was  held  that  a 
savings  and  loan  association  of  Ohio,  which  by 
a  statute  of  that  state  is  permitted  to  charge 
interest  "at  the  rate  allowed,  or  that  may  be 
allowed,  by  the  laws  of  Ohio,"  could  not  enforce 
in  Ohio  a  contract  made  and  payable  in  another 
state  reserving  a  rate  of  interest  In  excess  of 
that  allowed  by  the  law  of  Ohio,  although  al- 
lowed by  the  law  of  the  state  where  the  con- 
tract was  made  and  payable.  The  court  ad- 
mitted that,  if  the  contracting  parties  had  been 
natural  persons,  the  law  of  the  place  where  the 
contract  was  made  and  was  payable  would  have 
governed.  The  court  cites  and  relies  upon  the 
statement  in  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  10  L.  ed.  274,  that  a  corporation  can  make 
no  contract  nor  do  any  act,  either  within  or 
without  the  state  which  creates  it,  except  such 
as  are  authorized  by  its  charter. 

So,  a  bank  incorpornu-d  in  Vermont  cannot 
recover  more  than  0  per  cent  interest  for  its 
loans  or  upon  securit'.es  taken  therefor,  though 
the  loans  may  be  made,  and  the  securities  exe- 
cuted, in  a  state  where  a  higher  rate  of  inter- 
est is  allowed  by  law.  Farmers'  Bank  v. 
Burchard,  33  Vt.  346. 

k.  ApplicabUity  of  lew  fori. 

While,  as  shown  In  supra,  IV.  a,  the  courts 
sometimes  refuse  to  apply  the  usury  statute  of 
another  state  or  counti'y  upon  the  ground  that 
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It  is  penal  or  remedial,  they,  with  very  rare  ex- 
ceptions, agree  that.  If  the  contract  is  free  from 
usury,  tested  by  the  law  governing  the  sub- 
stantive contract  (which  Is  to  be  determined  by 
the  application  of  the  principles  and  rules  ex- 
plained in  the  previous  subdivisions),  they  will 
be  enforced  according  to  its  tenor,  notwith- 
standing that  they  would  be  usurious  by  the 
law  of  the  forum.  This  principle  is  assumed 
by  nearly  all  the  cases  on  the  subject,  but  is 
brought  out  more  prominently  in  the  following, 
owing  to  the  fact  that  the  only  possible  conflict 
was  between  the  law  of  the  place  which  was 
clearly  the  situs  of  the  contract  and  the 
law  of  the  forum  as  such :  Phinney  v. 
Baldwin,  16  111.  108,  61  Am.  Dec.  62; 
Mandel  v.  Swan  Land  &  Cattle  Co.  61 
111.  App.  204;  Robinson  v.  Holmes,  76 
III.  App.  203;  Lines  v.  Mack,  10  Ind.  223; 
Buckinghouse  v.  Gregg,  19  Ind.  401 ;  Uhler  v. 
Semple,  20  N.  J.  Bq.  288 ;  Davis  v.  Garr,  6  N. 
Y.  124,  55  Am.  Dec.  887 ;  Thompson  v.  Ward, 
33  Misc.  426.  67  N.  Y.  Supp.  687 ;  Allen- West 
Commission  Co.  v.  Carroll,  104  Tenn.  489,  68 
S.  W.  314. 

Phinney  v.  Baldwin,  16  III.  108,  61  Am.  Dec 
62,  supra,  however,  seems  to  imply  that  the 
rate  of  Interest  or  discount  might  be  so  ex- 
cessive, or  exacted  under  such  circumstances, 
as  to  render  the  enforcement  of  the  contract  con- 
trary to  the  public  policy  of  the  forum,  notwith- 
standing that  it  was  free  from  usury,  tested  by 
the  law  that  would  ordinarily  govern. 

And  in  Sime  v.  Norris,  8  Phlla.  84,  a  court  of 
Pennsylvania  refused  to  enforce  a  provision  in 
a  note  made  and  payable  in  San  Francisco  stip- 
ulating for  the  payment  of  interest  at  2^  per 
cent  per  month,  payable  In  advance,  and  to  be 
compounded  if  not  paid  when  due,  notwithstand- 
ing that  by  the  law  of  California  parties  may 
agree  to  any  rate  of  interest,  and  that  it  shall 
be  compounded  from  time  to  time,  and  added  to 
and  become  a  part  of  the  principal.  The  court 
Impliedly  conceded  that,  under  ordinary  circum- 
stances, the  law  of  California  would  govern, 
but  refused  to  enforce  the  stipulation  for  in- 
terest in  this  case  upon  the  ground  that  it  was 
unconscionable  and  deceptive;  and  rendered 
Judgment  for  the  amount  of  the  principal  and 
simple  Interest  according  to  the  nonconventlonal 
rate  of  10  per  cent  per  annum  prevailing  in 
California.  The  case  cites,  in  support  of  Its 
position,  the  ^Ase  of  James  v.  Morgan,  1  Lev. 
Ill  (the  barley  corn  case). 

In  Matthews  v.  Warner,  6  Fed.  461,  it  was 
held  that  a  statute  of  New  York  which  author- 
izes the  borrower  to  obtain  a  surrender  of 
usurious  securities  in  equity  without  payment 
of  the  money  actually  lent  did  not  bind  a  court 
of  equity  out  of  the  state.  This  decision  seems 
to  be  upon  the  assumption  that  the  contract  in 
question  was  made  and  to  be  performed  in  New 
York,  and  was  governed  by  its  laws  in  respect 
to  usury  so  far  ns  they  went  to  the  substantive 
rights  of  the  parties  as  distinguished  from  their 
remedial  rights.  The  Judgment  in  this  case 
was  affirmed  in  145  U.  8.  475,  36  L.  ed.  782,  12 
Bup.  Ct.  Uep.  045,  but  the  affirmance  was  upon 
the  ground  of  an  estoppel  to  deny  the  Invalidity 
of  the  securities,  and  there  is  no  reference  in 
the  opinion  of  the  supreme  court  to  the  point  in 
question. 

In  Meanes  v.  Finlayson,  55  S.  C.  105,  82  S.  B. 
986,  where  the  contract  Involved  was  a'  loan 
by .  a  building  and  loan  association  of  North 
Carolina  to  a  resident  of  South  Carolina,  se- 
cured by  a  mortgage  upon  real  property  in  the 
latter  state,  the  court  took  the  view  that  the 
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contract  was  usurious  by  the  law  of  either 
state ;  but,  even  upon  the  assumption  that  It  was 
to  be  regarded  as  a*North  Carolina  contract,  it 
held  that  the  action  being  brought  in  South  Car- 
olina, the  parties  were  bound  by  the  remedy  af- 
forded by  South  Carolina,  by  which  the  usury 
had  the  effect  of  preventing  a  recovery  of  any  in- 
terest, while,  under  the  law  of  North  Carolina, 
only  the  usurious  interest  would  be  forfeited.  The 
decision  is  upon  the  ground  that  the  remedy  is 
governed  by  the  lex  fori.  The  court  distin- 
guishes Equitable  BIdg.  &  L.  Asso.  v.  Vance,  49 
S.  C.  402,  27  S.  E.  274,  388,  29  S.  E.  204,  and 
Equitable  BIdg.  ft  L.  Asso.  v.  Hoffman,  60  S. 
C.  303,  27  S.  E.  692,  upon  the  ground  that,  after 
it  was  determined  that  the  contracts  in  those 
cases  were  Georgia  contracts,  it  followed,  neces- 
sarily, that  they  were  to  be  construed  under  the 
Georgia  law,  by  which  there  was  no  usury  In 
those  contracts,  while  the  contract  under  con- 
sideration was  usurious  whether  construed  un- 
der the  laws  of  North  or  South  Carolina. 

The  decision  in  Meares  v.  Finlayson,  to  the 
effect  that,  when  a  contract  of  another  state  is 
usurious  by  the  law  of  that  state,  the  remedy 
to  be  applied  is  to  be  determined,  not  by  that 
law,  but  by  the  law  of  the  forum,  was  followed 
In  Carpenter  v.  I^ewis,  60  S.  C.  23,  38  S.  B.  244  ; 
and,  in  accordance  with  such  doctrine,  the  con- 
tract of  the  building  and  loan  association  in 
question  being  usurious  by  the  law  of  Tennes- 
see, the  law  of  South  Carolina,  by  which  usury 
operates  as  a  forfeiture  of  all  the  interest,  was 
applied,  rather  than  the  law  of  Tennessee,  which 
forfeits  only  the  usurious  interest. 

But  it  is  held  In  American  Freehold  Land  & 
Mortg.  Co.  V.  Jefferson,  69  Miss.  770,  12  So. 
464,  that  the  rale,  prescribed  by  the  Mississippi, 
statute,  of  forfeiting  all  Interest  upon  a  usurious 
contract,  will  not  be  applied  to  a  contract  made 
in  another  state.  The  court  undoubtedly  meant 
to  assume  that  the  contract  was  not  only  made 
in,  but  was  governed  by  the  law  of,  the  other 
state,  BO  far  as  matters  of  substance  were  con- 
cerned. 

In  Newman  v.  Kershaw,  10  Wis.  833,  the 
court,  after  holding  that  the  contract  involved 
was  governed  by  the  law  of  New  York  in  re- 
spect of  usury,  held  that  the  provision  of  the 
Wisconsin  statute  making  an  offer  to  pay  the 
principal  sum  loaned  a  condition  of  availing 
one's  self  of  the  defense  of  usury,  although  gen- 
eral in  its  terms,  did  not  apply  to  a  contract 
which  was  governed  by  the  law  of  another 
state,  and  which  by  that  law  was  void.  The 
court  said  that  the  statute  was  only  Intended 
to  apply  to  contracts  governed  by  the  law  of 
Wisconsin,  by  which  the  usurious  security  is 
valid  for  the  principal  loaned.  The  court  fur- 
ther said  that  the  statute  in  question  could  not 
be  regarded  merely  as  a  part  of  the  remedy, 
which  is  always  governed  by  the  lea  fori;  that 
to  apply  it  to  a  usurious  contract  made  under 
the  laws  of  New  York  would  make  it  something 
beyond  a  mere  remedy,  and  give  it  the  effect  of 
determining  the  validity  of  the  contract  Itself. 

The  requirement  of  Wis.  Rev.  Stat.  |  1692, 
that,  to  make  a  plea  of  usury  available,  the 
pleader  must  prove  a  tender  of  the  principal 
sum  of  money  loaned,  is  not  applicable  to  a 
case  arising  under,  and  governed  by,  the  stat- 
ute against  usury  of  another  state.  Maynard 
V.  Hall,  92  Wis.  565,  66  N.  W.  715. 

In  Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.  249,  it  was  said  that,  as  the  note  in  ques- 
tion was  made  in  Pennsylvania,  and  the  parties 
all  resided  there  except  one,  who  was  some- 
times there  and  sometimes  in  Connecticut,  the 
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eontract  mnst  receive  Its  constructloD  from  the 
law  of  Penusylvanla,  by  which  the  note  or  con- 
tract embracing  a  usurlovs  consideration  la 
not  void,  and  the  plaintiff  may  recover  the  prin- 
cipal and  legal  interest.  In  this  case  the  note 
was  apparently  payable  In  Pennsylvania. 

The  position  taken  by  the  South  Carolina  su- 
preme court  in  the  cases  above  cited,  that,  after 
the  usurious  character  of  the  contract  has  been 
determined  by  reference  to  the  statute  of  an- 
other state,  which  Is  assumed  to  furnish  the 
appUcatory  law  so  far  as  matters  of  substance 
are  concerned,  no  further  attention  Is  to  be  paid 
to  the  statute,  and  the  extent  of  the  forfeiture 
Is  to  be  determined  by  the  lew  fori.  Is  opposed  to 
the  principles  expressly  declared  In  the  Missis- 
slppi  and  Wisconsin  cases  last  cited ;  and  seems, 
also,  to  be  opposed  by  the  tacit  assumption  of 
most  of  the  cases  in  which  the  question  might 
have  been  raised;  that  is,  in  those  cases  which 
have  applied  the  law  of  another  state,  with  the 
result  of  holding  the  contract  usurious.  While, 
as  shown  in  supra,  lY.  a,  there  is  some  differ- 
ence of  opinion  whether  a  statute  merely  pro- 
viding for  a  forfeiture  is  substantive  or  re- 
medial, the  distinction  Is  there  treated  as  one 
affecting  the  question  whether  the  statute  can 
be  regarded,  for  the  purpose  of  characterizing 
the  contract,  as  usurious.  There  is  no  intima- 
tion in  those  cases  that  the  foreign  statute  pre- 
scribing a  forfeiture  can  be  regarded  as  sub- 
stantive for  the  purpose  of  characterizing  the 
contract  as  usurious,  and  remedial  so  far  as  it 
prescribes  the  consequences  of  its  usurious  char- 
acter. In  Arnold  v.  Potter,  22  Iowa,  194, 
supra,  TV,  a,  for  Instance,  the  court  having 
held  that  the  statute  of  Massachusetts  prescrib- 
,ing  the  forfeiture  of  threefold  the  amount  of 
usurious  interest  was  not  penal,  clearly  assumed 
Chat,  if  the  contract  had  been  a  Massachusetts 
contract,  the  Massachusetts  statute  would  have 
been  applied,  not  only  for  the  purpose  of  char- 
acterizing it  as  usurious,  but  for  the  purpose  of 
measuring  the  amount  of  recovery  in  an  action 
in  Iowa  upon  the  contract. 

The  effect  of  the  South  Carolina  decisions  Is 
to  substitute  the  law  of  South  Carolina,  declar- 
ing, in  effect,  that  the  contract  shall  be  invalid 
to  the  extent  of  the  entire  interest,  for  the  law 
of  the  other  state,  which  declares  that  It  shall 
be  Invalid  only  to  the  extent  of  the  usurious 
interest,  notwithstanding  that,  if  the  contract 
were  not  usurious  by  the  latter  law,  the  entire 
principal  and  interest  could  be  recovered  with- 
out reference  to  the  law  of  South  Carolina. 

To  apply  a  South  Carolina  law  to  measure  the 
amount  of  recovery  upon  a  North  Carolina  con- 
tract seems  to  make  it  something  beyond  a  mere 
remedy,  and  give  it  the  effect  of  determining  the 
validity,  to  a  certain  extent,  of  the  contract 
Itself.  Though  the  statute  may  be  remedial  in 
form,  it  ceases  to  be  so  in  reality  when  it  nec- 
essarily operates  to  deprive  one  of  substantive 
rights  under  the  contract  A  different  question 
is  presented  when,  as  in  Matthews  v.  Warner, 
6  Fed.  461,  supra,  a  party  asks  for  affirmative 
relief  from  a  usurious  contract  governed  by  the 
law  of  another  state.  The  question  as  to  the 
terms  upon  which  such  relief  shall  be  granted 
(assuming  that  they  do  not  operate  to  reduce 
the  amount  to  be  received  by  the  other  party 
below  what  he  Is  entitled  to  under  the  law  gov- 
erning the  contract)  Is  both  in  form  and  in 
reality  a  question  of  remedy.  If  the  relief  is 
denied,  the  party  asking  it  still  has  his  defense 
of  which  he  may  avail  himself  when  sued  upon 
the  contract.  It  is  simply  a  question  whether 
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he  shall  be  allowed  to  anticipate  an  action  a.^ 
law  or  be  compelled  to  await  the  commencemen^t 
of  such  an  action ;  and  the  court  may  properly 
look  to  the  laws  of  the  forum  for  the  conditions 
on  which  It  will  grant  such  relief.  If  the  amounC 
to  be  received  by  the  other  party  is  not  thereby 
reduced  below  the  amount  to  which  he  is  entltle<l 
under  the  law  governing  the  contract. 

When,  however,  by  the  application  of  the  le9 
fori,  such  affirmative  relief  is  granted  upon 
terms  that  reduce  the  amount  received  by  the 
other  party  below  the  amount  to  which  be 
would  be  entitled  under  such  law,  it  would  seem 
that  the  substance  is  sacriflced  to  form,  a  la^^ 
which  is  substantive  in  effect  being  applied 
under  the  guise  of  a  remedial  law.  Turpin  v. 
Povall,  8  Leigh,  93,  was  a  case  of  that  kind. 

In  that  case,  the  court  was  Inclined  to  the 
opinion  that  a  bond  executed  in  Virginia,  as  se- 
curity for  a  pre-existing  debt  of  a  third  person 
contracted  In  Pennsylvania,  was  a  Tirglnla  con- 
tract, and  to  be  governed  by  the  law  of  Virginia 
in  respect  of  usury.  The  point,  however,  was 
not  decided.  The  court  held  that,  assuming 
that  the  contract  was  a  Pennsylvania  contract, 
it  being  usurious  by  the  law  of  Pennsylvania, 
the  law  of  Virginia,  as  the  law  of  the  forum, 
governed  the  conditions  upon  which  a  bill  to 
cancel  it  might  be  maintained ;  and  applied  the 
rule  in  Virginia  whereby  the  payment  of  prin- 
cipal only,  without  interest,  is  a  condition  of 
cancelation,  rather  than  the  rule  assumed  to 
prevail  in  Pennsylvania  whereby  the  payment 
of  the  principal  and  Interest  at  6  per  cent  is  re- 
quired. The  decision  and  the  ground  upon 
which  it  rests  are  thus  summarized  in  the  sub- 
sequent case  of  Fant  v.  Miller,  17  Qratt  47  : 
"I  understand  Judge  Tucker's  meaning  to  be 
that,  as  the  contract  was  usurious  under  the 
law  of  Pennsylvania  the  debtor  was  entitled  to 
relief  in  equity  from  the  usurious  excess,  and, 
as  the  courts  of  Virginia  could  not  administer 
any  remedies  but  such  as  the  law  of  Virginia 
affords,  the  relief  can  only  be  given  according 
to  that  law." 

It  would  seem,  as  a  matter  of  Justice,  that 
if  the  court  of  Virginia  could  only  grant  the 
relief  upon  the  conditions  imposed  by  the  law 
of  the  forum,  the  relief  should  have  been  denied, 
since  the  granting  of  it  upon  such  conditions  de- 
prived the  other  party  of  the  6  per  cent  interest 
to  which  he  was  entitled  under  the  law  of  Penn- 
sylvania, assuming  that  his  contract  was  a  Penn- 
sylvania contract.  To  apply  the  law  of  the 
forum  in  such  a  case  seems  even  more  inequi- 
table than  when 'an  action  at  law  is  brought  by 
the  creditor,  since  In  the  former  case  he  Is  an 
involuntary  party. 

The  opinion  in  Fant  v.  Miller  apparently  ap- 
proves the  doctrine  thus  laid  down,  but  refused 
to  apply  it  in  the  case  at  bar,  which  involved  a 
note  that  was  governed  by  the  law  of  Maryland, 
and  was  given  as  a  part  of  a  transaction  into 
which  usurious  Interest  entered.  According  to 
the  law  of  Maryland,  however,  the  only  effect 
of  preserving  usury  was  to  forfeit  the  excessive 
interest,  and  the  contract,  so  far  as  the  princi- 
pal and  6  per  cent  interest  were  concerned,  was 
not  affected.  It  appeared  from  the  certificate  of 
facts  that  no  part  of  the  usurious  charges  en- 
tered Into  the  notes  in  suit,  but  were  all  em- 
braced in  another  note  executed  at  the  same 
time.  The  court  held  that  the  doctrine  an- 
nounced in  Turpin  v.  Povall  did  not  apply  be- 
cause the  contract  sought  to  be  enforced  in  the 
action,  to  wit,  the  contract  for  the  principal  and 
Interest  at  6  per  cent^  was  allowed  under  the 
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law  of  llaryland.  The  court  said:  "The  law 
of  Maryland  makes  a  separation  between  the 
eood  and  the  bad  parts  of  the  transaction, — be- 
tween the  money  advanced  and  6  per  cent  in- 
terest upon  it,  which  Is  unaffected  by  the  usury, 
and  the  excess  above  6  per  cent,  which  cannot  be 
recoTered.  I  do  not  see  why  the  parties  may 
not  themselves  make  this  separation  in  the  be- 
^nnlng  by  giving  one  security  for  the  debt  and 
lawful  interest,  and  another  for  the  usury ;  and, 
if  tliat  is  done,  it  seems  to  me  that  the  law  of 
Maryland  will  enforce  the  former,  and  only 
avoid  the  latter,  especially  If  it  appears  that  the 
latter  has  not  been  paid.  On  this  ground  I 
am  inclined  to  think  that  the  consideration  for 
the  transfer  of  the  four  notes  [in  suit]  is  wholly 
unJLJfected  by  the  usury." 

1.  Statute    forbidding    corporation    to     plead 
usury. 

A  statute  of  New  York,  passed  April  6,  1S50, 
declares  that  "no  corporation  shall  hereafter 
Interpose  the  defense  of  usury/*  It  was  held  In 
Soathem  Ufe  Ins.  &  T.  Co.  v.  Packer,  17  N.  T. 
52,  that  the  statute  applied  to  foreign,  as  well 
as  domestic,  corporations  litigating  in  the 
courts  of  New  York.  The  contract  in  this  case 
seems  to  have  had  its  situs  in  New  York,  but 
the  decision  is  not  limited  to  such  contracts ;  and 
It  Is  lutimated  in  Curtis  v.  Leavitt,  15  N.  Y. 
9,  85,  that  the  statute  may  be  given  effect  as 
a  prohibition  upon  corporations  against  inter- 
lK>eIng  the  allegation  of  usury  to  invalidate  con- 
tracts governed  by  the  laws  of  a  foreign  coun- 
try. The  result  of  these  two  decisions  is  thus 
sommarized  In  Newman  v.  Kershaw,  10  Wis. 
333:  "They  would  seem  to  show  that,  if  an 
English  corporation  should  be  sued  in  New 
York  by  an  English  citizen,  on  an  English  con- 
tract, that  the  corporation  could  not  show  it 
usarlons  and  void  by  the  law  of  England."  The 
Judge  writing  the  opinion  in  the  Wisconsin  case 
dissented  from  this  view,  and  said  that  it 
carried  the  application  of  the  local  law  farther 
than  either  authority  or  principle  would  war- 
rant. These  two  New  York  decisions  give  the 
statute  a  remedial  character  as  applied  to  con- 
tracts, whether  of  domestic  or  foreign  corpora- 
tions which  do  not  have  their  situs  in  New  York. 
If  that  were  the  only  effect  of  the  statute, — in 
other  words,  If  it  were  solely  and  only  remedial, 
— It  would,  of  course,  have  no  extraterritorial 
operation,  and  would  be  available  only  in  a  suit 
brought  in  New  York.  But  the  court,  in  Cur- 
tis V.  Leavitt,  while  denying  that  the  statute 
can  operate  to  repeal  the  usury  law  of  another 
state  or  country,  or  relieve  a  contract  having 
its  situs  in  another  state  or  country  from 
the  taint  of  usury  Imposed  by  its  law, 
or  that  It  can  have  any  effect  as  applied  to 
such  contract  beyond  a  simple-  prohibition 
against  interposing  the  foreign  law  in  a  suit 
in  New  York,  took  another  view  of  the  stat- 
ute as  applied  to  a  contract  having  its  situs  in 
New  York,  and  intimated  that,  so  far  as  such 
contracts  are  concerned,  the  statute  operates 
as  a  repeal  of  the  other  usury  statutes,  thus 
leaving  the  contract  in  full  force  according  to  its 
terms.  This  view  of  the  statute,  as  applied  to 
a  New  York  contract,  is  accepted  by  the  Wiscon- 
sin supreme  court  in  Ballston  Spa  Bank  v.  Ma- 
rine Bank,  16  Wis.  120,  the  court  saying: 
''The  act  of  New  York  Laws  of  1850,  chap.  172, 
that  *no  corporation  shall  hereafter  interpose 
the  defense  of  usury'  repeals  the  usury  law  of 
that  state  as  to  corporations.  Such  is  the  opin- 
ion of  the  court  of  that  state,  and  we  do  not 
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differ  with  them  [citing  Curtis  ▼.  Leavitt,  and 
Southern  Life  Ins.  &  T.  Co.  v.  Packer].  It  is 
immaterial,  therefore,  to  consider  whether  the 
notes  are  New  York  contracts  or  Wisconsin  con- 
tracts." The  last  remark  seems  to  be  explain- 
able upon  the  theory  that  if  it  were  a  New  York 
contract  the  statute  referred  to  would  apply, 
and,  if  it  were  a  Wisconsin  contract,  it  would 
not  be  usurious  in  any  event.  In  Lyons  v.  E  wings, 
17  Wis.  62,  also,  the  court,  upon  the  hypothesis 
that  the  contract  in  question,  which  was  exe- 
cuted by  a  Wisconsin  corporation,  was  a  New 
York  contract,  held  that  the  statute  referred  to 
should  be  applied.  The  practical  result  seems 
to  Lt,  if  the  position  taken  by  the  New  York 
cases  is  sound,  that  the  statute  has  a  double 
character,  that  is,  that  it  prescribes  a  remedial 
rule  that  is  to  be  applied  by  the  New  York 
courts  against  all  corporations,  foreign  or  do- 
mestic. Irrespective  of  the  situs  of  the  contract, 
or  of  the  law  that  would  otherwise  govern  ;  and, 
in  addition  thereto.  It  prescribes  a  rule  of  sub- 
stantive law  that  operates  upon  all  contracts 
having  their  situs  in  New  York,  whether  made 
by  foreign  or  domestic  corporations,  and  wher- 
ever the  suit  may  be  brought.  The  courts  of 
other  Jurisdictions  in  which  suit  may  be  brought 
may,  of  course,  reject  the  latter  view  and  re-' 
fuse  to  apply  the  statute.  Thus,  it  was  held  in 
Craven  v.  Atlantic  &  N.  C.  R.  Co.  77  N.  C.  280, 
that  the  New  York  statute  did  not  govern  a 
North  Carolina  corporation  sued  in  North  Caro- 
lina. This  decision  seems  to  have  been  upon  the 
assumption  that  the  contract  had  its  situs  in 
New  York.  In  the  Wisconsin  cases,  however,  as 
already  shown,  the  effect  of  the  New  York  stat- 
ute as  a  substantive  law  operating  upon  all  con- 
tracts having  their  situs  in  New  York,  wherever 
suit  may  be  brought,  seems  to  be  conceded. 

y.  Summary. 

The  authorities  hereinbefore  reviewed  seem 
to  warrant  the  following  statement  of  the  gen- 
eral principles  governing  this  subject : 

1.  The  broad  fundamental  principle  applic- 
able to  all  aspects  of  the  subject  (except  that 
presented  by  a  contract  usurious  by  the  law  of 
any  place  to  which  it  might  reasonably  be  re- 
ferred, and  possibly  that  presented  by  the  ques- 
tion as  to  interest  ea  mora)  is  to  ascertain  and 
give  effect  to  the  intention  of  the  parties  as  to 
the  governing  law,  if  they  acted  in  good  faith, 
and  not  for  the  purpose  of  evading  the  laws  of 
the  place  to  which,  in  view  of  the  circumstanced 
of  the  transaction,  the  contract  is  really  refer- 
able.    (I.) 

2.  When  the  intention  Is  clearly  manifested 
by  an  express  stipulation  in  the  contract  that  it 
is  made  with  reference  to  the  law  of  a  certain 
place,  or  an  equivalent  stipulation,  the  court 
has  merely  to  test  the  good  faith  of  such  stipu- 
lation in  view  of  all  the  circumstances  of  the 
case.    (I.) 

3.-  When  the  Intention  Is  not  shown  by  an 
express  stipulation  in  the  contract,  it  is  to  be 
Inferred  or  presumed  from  the  terms  of  the  con- 
tract in  connection  with  the  circumstances  at- 
tending the  transaction,  it  being  remembered 
that  the  presumed  or  inferred  intention  is,  like 
the  expressed  intention,  subject  to  the  test  of 
good  faith.  (I.) 

4.  Several    subordinate   principles    or    rules 
have  been  formulated  to  guide  the  courts  In  pre- 
suming or  inferring  the  intention  when  not  ex- 
pressed.    It    must    be    remembered,     however,   , 
that  these  subordinate  principles  or  rules  ar^[^ 
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merely  prima  facie,  and  may  yield  to  circum- 
stances ludicatlng  a  contrary  Intention.     (I.) 

6.  The  broadest  of  these  subordinate  prin- 
ciples or.  rules  is  that  the  parties  are  presumed 
to  have  contracted  with  rsference  to  the  law  of 
the  place  ef  payment,  and  that  that  law  there- 
fore governs,  unless  the  presumption  on  which 
the  rule  rests  Is  rebutted  by  other  circum- 
stances. This  principle  has  become  the  basis  of 
well-established  rules  to  the  effect: 

a.  That  the  law  of  the  place  of  payment  gov- 
erns as  to  the  rate  of  Interest  when  interest  is 
stipulated  for,  but  the  rate  is  not  specified 
(II.). 

b.  That  the  right  to,  and  the  rate  of,  Interest 
as  damages  ea  mora  for  breach  of  a  contract 
are  determined  by  the  law  of  the  place  of  per- 
formance (III.).  It  may  be  doubted,  perhaps, 
whether  this  rule  is  properly  based  on  the  pre- 
sumed intention  of  the  parties  (see  III.,  supra). 

c.  That  the  law  of  the  place  of  payment  gov- 
erns in  respect  of  usury  when  the  contract  Is 
usurious  by  the  lem  loci  contractus,  but  valid  by 
the  leaf  lad  solutionis  (lY.  c,  2).  This  rule, 
however,  has  another  basis.  (See  paragraph  6 
•— c,  infra.) 

6.  Another  subordinate  rule  or  principle  In 
ascertaining  the  unexpressed  intention  of  the 
parties  is  that.  In  the  absence  of  circumstances 
Indicating  a  contrary  intention,  the  parties  will 
be  presumed  to  have  intended  to  contract  with 
reference  to  the  law  of  a  place  that  will  uphold, 
rather  than  one  that  will  Invalidate,  their  con- 
tract (IV.  c,  1.)  It  Is  essential  to  the  applica- 
tion of  this  principle  that  one  or  more  of  the  Im- 
portant elements  of  the  contract,  or  significant 
circumstances  of  the  transaction,  shall  have 
had  their  situs  at  the  place  whose  law  would 
uphold  the  contract  It  Is  Impossible  to  sum- 
marize all  the  possible  combinations  of  facts 
and  circumstances  that  would  Justify  the  ap- 
plication of  this  principle,  but  It  has  become 
the  basis  of  well-established  specific  rules  to  the 
effect : 

a.  That  when  the  contract  Is  usurious  by  the 
lew  lo<H  solutionis,  but  valid  by  the  lea  loci 
contractus,  the  latter  will  govern.  In  the  ab- 
sence of  other  circumstances  Indicating  a  con- 
trary Intention  (IV.  c,  3).  In  this  class  of 
cases  the  presumption  that  the  parties  Intended 
to  contract  with  reference  to  a  law  that  would 
make  their  contract  valid  prevails  over  the  gen- 
eral presumption  stated  In  paragraph  5  that  the 
parties  Intended  to  contract  with  reference  to 
the  law  of  the  place  of  payment. 

b.  That  when  the  contract  is  usurious  by  the 
lex  loci  contractus,  but  valid  by  the  lew  loci 
solutionis,  the  latter  will  govern  In  the  absence 
of  other  circumstances  Indicating  a  contrary  In- 
tention. (IV.  c,  2.)  In  this  class  ot  cases  the 
general  presumption  In  favor  of  the  place  of 
payment  coincides  with  that  In  favor  of  the 
validating  law.  This  Is  the  same  rule  stated 
In  paragraph  5-c,  supra, 

c.  In  some  cases  the  principle  has  been  spe- 
cifically applied  80  as  to  uphold  a  contract  valid 
by  the  law  of  the  residence  of  one  or  both  par- 
ties, though  usurious  both  by  the  lew  loci  con- 
tractus and  lew  loci  solutionis  (IV.  c,  1).  In 
these  cases,  however,  there  were  other  circum- 
stances than  the  mere  fact  that  It  would  uphold 
the  contract  to  Indicate  that  the  parties  in- 
tended to  contract  with  reference  to  the  law 
of  the  residence. 

d.  This  principle  is  undoubtedly  susceptible 
of  other  specific  applications  depending  upon  the 
circumstances  of  each  particular  case  (IV.  c,  1). 
(32  L.  R.  A. 


7.  The  subordinate  principles  and  rules  above 
stated,  being  merely  prima  facie,  and  resting 
upon  the  presumed  intention  of  the  parties, 
may,  of  course,  be  aided  or  defeated  by  other 
circumstances,  which  are  of  such  great  variety 
and  susceptible  of  so  many  possible  combina- 
tions, that  It  Is  Impossible  to  summarize  them. 

There  are  certain  facts  and  circumstances, 
however,  which  frequently  recur,  and  to  which 
different  degrees  of  Importance  have  been  at- 
tached. Thus,  the  fact  that  the  contract  Is  se- 
cured by  a  mortgage  upon  real  property  In  a  cer- 
tain state  has  often  been  regarded  as  a  circum- 
stance significant  of  the  Intention  of  the  par- 
ties to  contract  with  reference  to  the  law  of  that 
state  (IV.  e).  And  the  same  Is  true  of  the  cir- 
cumstance that  the  consideration  for  the  con- 
tract was  to  be  paid  In  a  certain  state  (IV.  g), 
and  of  the  circumstance  that  the  money  was 
to  be  used  In  a  certain  state  (IV.  f).  Indeed, 
some  support  may  be  found  In  the  cases  for  mak- 
ing each  one  of  these  circumstances  controlling 
as  to  the  governing  law  without  reference  to  the 
intention  of  the  parties ;  but  they  have  been 
generally  regarded,  at  the  best,  merely  as  cir- 
cumstances Illustrating  the  Intention  of  the  par- 
ties, and  generally  they  have  been  regarded  as 
subordinate  to  the  circumstances  above  stated 
which  have  become  the  basis  of  the  rules  stated 
In  the  foregoing  paragraphs.  In  some  cases  In 
which  those  rules  have  been  applied,  the  cir- 
cumstances mentioned  have  aided,  and  In  some 
cases,  have  militated  against,  the  presumption 
upon  which  the  rules  rest;  but  In  few.  If  any, 
cases  has  any  one  of  these  three  circumstances 
been  given  controlling  effect,  when  opposed  to 
such  rules. 

8.  When  the  contract  Is  usurious  by  the  law 
of  each  one  of  the  places  with  reference  to 
which  It  might  otherwise  be  reasonably  Inferred 
that  the  parties  Intended  to  contract,  the  ques- 
tion, according  to  the  weight  of  authority, 
ceases  to  be  one  as  to  the  Intention  of  the  par- 
ties, and  falls  within  the  general  principle  that 
the  lew  loci  contractus  governs  as  to  the  validity 
of  the  contract  in  the  absence  of  a  contrary  In- 
tention (IV.  d).  The  cases.  In  stating  this 
principle,  generally  hypothesize  the  usurious 
character  of  the  Instrument,  merely  according 
to  the  lew  loci  contractus  and  lew  loci  solution- 
is, without  expressly  hypothesizing  Its  usurious 
character  according  to  every  other  possible  ap- 
pllcatory  law.  But  this  Is  probably  due  to  the 
fact  that,  generally,  the  range  of  the  presumed 
Intention  Is  limited  to  the  lew  loci  contractus 
and  lew  loci  solutionis,  though,  as  shown  above, 
(IV.  c,  1)  It  la  not  necessarily  so  limited. 

9.  Assuming  that  the  Intention  of  the  parties 
as  to  the  governing  law  has  been  ascertained, 
either  from  an  express  stipulation  In  the  con- 
tract or  by  Indulging  a  presumption  based  upon 
the  terms  of  the  contract  and  the  circumstances 
of  the  transaction,  the  question  whether  the  par- 
ties acted  in  good  faih,  or  in  bad  faith,  and  for 
the  purpose  of  evading  the  usury  laws  of  the 
place  to  which  the  contract  was  really  referable, 
depends  upon  all  the  circumstances  of  the  case. 
In  building  and  loan  association  contracts  the 
question  has  generally  turned  upon  the  fact  In 
respect  to  the  localization  of  the  business  of  the 
association  In  the  state  where  the  borrower  re- 
sided and  the  real  property  securing  the  loan 
was  situated  (IV.  h).  There  is  a  decided  tend- 
ency to  hold  that,  when  the  business  within  the 
state  has  been  localized  through  branches  or 
agents,  any  attempt  to  make  the  law  of  the 
domlcil  of  the  association  the  appllcatory  law. 
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either  by  an  express  stipulation  to  that  effect, 
or  by  formally  making  the  contract  there  and 
providing  that  it  shall  be  payable  there,  is  in 
bad  faith  and  evasive  of  the  usury  law  of  the 
state  where  the  business  has  been  localized, 
which  law  will,  therefore,  be  applied.  It  Is  ex- 
tremely diflicult  to  deduce  any  more  specific 
principle  on  this  subject  from  the  cases.  Fre- 
quently the  cases  that  apply  the  law  of  the 
domlcll  of  the  association  do  not  seem  to  lay 
any  particular  stress  upon  the  fact  in  respect  to 
localization,  and  it  is  often  difficult  to  deter- 
mine from  the  cases  exactly  to  what  extent  the 
business  had  been  localized,  though  it  is  appar- 
ent that  many  of  the  cases  apply  the  law  of  the 
domlcll  upon  the  ground  that  the  contract  was 
performable  there,  notwithstanding  a  consid- 
erable degi'ee  of  localization  of  the  business  in 
the  other  state.  There  is  a  decided  tendency, 
bowever,  to  apply  the  law  of  the  state  where  the 


borrower  resides  and  the  property  Is  situated 
when  the  business  has  been  localized  there,  and 
perhaps  the  majority  of  the  cases  which  ex- 
pressly discuss  the  effect  of  localization  are  to 
that  effect.  It  will  be  observed,  however,  that 
the  conflict  between  these  cases  is  not  due  to 
any  difference  of  opinion  as  to  the  principles 
stated  in  the  foregoing  paragraphs,  but  t  o  a 
difference  of  opinion  respecting  the  applicabil- 
ity of  the  exception  to  those  principles. 

It  must  be  remembered  that  any  principle  or 
rule  that  may  be  formulated  for  ascertaining 
the  governing  law  is  subject  within  any  par- 
ticular Jurisdiction,  to  alteration  or  abrogation 
by  local  legislation,  which  expressly  or  by  con- 
struction extends  to  contracts  and  transactions 
having  foreign  elements. 

There  are  other  questions  not  touched  upon  in 
this  summary,  that  are  discussed  In  the  body 
of  the  note.  O.  H.  P. 
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PECK  BROTHERS  COMPANY  et  aX, 
(51  C.  C.  A.  251,  113  Fed.  291.) 

1.  Persons  eonneeted  'with  a  branch  of 
a  corporation  irhlch  has  built  np  a 
liErare  mannfactnrinflr  Interest  with 
goods  of  superior  excellence,  known  in  the 
market  by  its  corporate  name,  who,  upon  the 
financial  embarrassment  of  the  corporation, 
purchase  the  goods  in  the  branch  and  organ- 
ize a  corporation  to  continue  the  business, 
will,  at  the  suit  of  purchasers  of  the  name 
and  good  will  of  the  corporation,  be  enjoined 
from  using  a  name  so  similar  to  the  old  one 
that  customers  are  misled,  where  it  is  not  de- 
scriptive of  the  new  concern,  and  could  have 
been  assumed  for  no  other  purpose  than  to 
profit  by  the  good  will  of  the  old  corporation. 

2.  That  a  corporation  has  acquired  its 
corporate  name  from  the  state  will 
not  prevent  a  Federal  court  from  enjoining  It 
from  using  the  name  at  the  suit  of  a  corpora- 
tion of  another  state.  If  the  statute  permitted 
the  corporators  to  select  the  name,  and  it 
was  chosen  fraudulently  for  the  purpose  of 
appropriating  the  good  will  of  the  other  cor- 
poration. 

(January  21,  1902.) 

APPEAL  by  pjaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois  in  favor  of 
defendants  in  a  suit  to  enjoin  infringement 
of  plaintiff's  rights  in  its  trade  name.  Re- 
versed. 


Statement  by  Jenkins,  Circuit  Judge: 
The  appellant,  a  corporation  of  the  state 
of  Connecticut,  filed  its  bill  against  the  cor- 
poration "Peck  Bros.  Co."  and  the  individ- 
ual defcndant.s,  who  are  its  officers  and  direc- 
tors, to  restrain  (1)  the  use  of  the  name 
"Peck  Bros.  &  Co."  or  "Peck  Bros.  Co."  or 
"Peck  Bros."  or  names  substantially  identi- 
cal therewith,  in  connection  with  the  prose- 
cution of  the  business  of  the  manufacture, 
purchase,  and  sale  of  plumbing,  gas  and 
steam  fitting  materials  and  supplies,  fix- 
tures, brass  and  iron  goods ;  ( 2 )  from  hold- 
ing out  or  representing  that  the  goods  manu- 
factured by  them  are  the  same  as  those 
manufactured  by  the  complainant;  and  (3) 
from  using  or  interfering  with  the  para- 
mount right  of  the  complainant  to  the  name 
of  "Peck  Brothers  &  Co.,"  or  "Peck  Bros.," 
or  "Peck  Bros.  Co.,"  in  connection  with  the 
manufacture  and  sale  of  goods  of  the  char- 
acter stated;  and  seeking  also  to  recover 
damages  sustained  by  reason  of  the  alleged 
unauthorized  interference  with  the  com- 
plainant's paramount  right  in  the  use  of  the 
names  stated.  The  bill  was  answered  to, 
and  upon  the  evidence  taken  the  court  below 
on  July  8,  1901,  dismissed  the  bill  for  want 
of  equity. 

Elnathan  Peck  and  his  two  sons,  J.  M. 
Peck  and  Henry  F.  Peck,  under  the  firm 
name  of  E.  Peck  &  Sons,  in  the  year  1859, 
commenced  the  business  of  the  manufacture 
of  brass  goods  for  plumbers  and  gas  and 
steam  fitters  at  New  Britain,  in  the  state  of 


NoTK.-  -For  other  cases  Id  this  series  as  to 
rights  of  corporations  in  respect  to  names,  see 
American  Order  of  S.  C.  v.  Merrill  (Mass.)  8 
I*  R.  A.  320;  International  Trust  Co.  v.  Inter- 
national Loan  &  T.  Co.  (Mass.)  10  L.  R.  A.  758 ; 
Cbas.  S.  Illgglns  Co.  v.  Higglns  Soap  Co.  (N. 
Y.)  27  L.  R.  A.  42 ;  Grand  Lodge  A.  O.  U.  W.  t. 
62  L.  R.  A.  ( 


Graham  (Iowa)  31  L.  R.  A.  133 ;  Supreme  Lodge 
K.  of  P.  v.  Improved  Order  K.  of  P.  (Mich.)  38 
L.  R.  A.  658;  Armlngton  v.  Palmer  (R.  I.)  43 
L.  R.  A.  95 ;  and  International  Committee  of 
Y.  W.  C.  A.  V.  Young  Women*B  Chrls^an  Assoj 
(111.)  56  L.  R.  A.  888. 
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Coniiectictit.  In  the  year  1862,  the  corpora- 
tion "Peck  Brothers  &  Co."  was  organized, 
and  became  the  successor  in  business  of  the 
firm  of  £.  Peck  &  Sons.  This  corporation 
was  composed  in  part,  at  least,  of  the  two 
sons  of  Elnathan  Peck,  and  the  plant  of  the 
business  at  that  date  had  been  removed  to 
the  city  of  New  Haven.  The  capital  stock 
of  the  corporation  was  originally  $35,000. 
This  was  increased  from  time  to  time  until 
in  March,  1896,  it  was  $750,000.  The  busi- 
ness had  greatly  grown  in  volume,  and  its 
product  had  become  well  and  thoroughly 
known  to  the  trade  throughout  the  country 
as  "Peck  Brothers'  Goods."  Branch  offices 
for  the  sale  of  its  product  were  established 
in  the  cities  of  New  York,  Boston,  and  Chi- 
cago,— in  the  latter  city  in  the  spring  of 
1889.  The  office  in  Chicago  was  placed  in 
the  charge  and  management  of  the  defend- 
ants Oliver  D.  Peck  and  Albert  D.  Sanders. 
The  former  was  then  a  stockholder  in,  and 
the  secretary  of,  the  Connecticut  corporation, 
and  was  its  vice  president  from  1894  to  1896, 
and  is  now  the  president  of  the  defendant 
corporation.  The  latter  was  a  stockholder 
in  the  Connecticut  corporation,  and  con- 
ducted the  branch  on  a  salary,  and  is  now 
the  general  manager  of  the  defendant  cor- 
poration. The  defendant  William  A.  Rat- 
clitFe  was  also  a  stockholder  in  the  Connecti- 
cut corporation,  and  waa  the  principal 
salesman  in  the  Chicago  branch,  and  is  now 
the  secretary  of  the  defendant  corporation. 
On  the  14th  day  of  March,  18^6,  the  corpora- 
tion became  embarrassed;  and  a  bill  was 
filed  in  the  superior  court  of  the  county  of 
New  Haven,  Connecticut,  by  tlie  owners  of 
a  majority  of  the  stock,  against  the  corpora^ 
tion  for  the  appointment  of  a  receiver. 
Oliver  D.  Peck,  one  of  the  defendants  in  this 
suit,  was  a  plaintiff  in  that  suit.  Receivers 
were  duly  appointed,  who  took  charge  of  the 
corporation  and  managed  its  business.  On 
March  16,  1896,  the  defendant  Oliver  D. 
Peck,  with  others,  tiled  an  ancillary  bill  in 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois,  upon  which 
the  defendant  Albert  D.  Sanders  was  ap- 
pointed ancillary  receiver  of  the  corpora- 
tion with  respect  to  its  property  in  the  state 
of  Illinois,  for  the  benefit  of  the  principal 
receivers,  appointed  by  the'  superior  court 
for  the  county  of  New  Haven,  Connecticut. 
On  June  25,  1890,  Henry  D.  Coghlan,  W.  J. 
Naughton,  and  George  C.  Morton  filed  with 
the  secretary  of  state  of  the  state  of  Illinois 
a  certificate  signed  by  them,  respectively, 
in  which  they  proposed  to  form  a  corpora- 
tion under  the  name  of  "Peck  Bros.  Co.,"  for 
the  manufacture  and  sale  of  plumbing,  gas 
fitting,  steam  fitting,  sewer  pipe,  sewer 
building  materials  and  supplies,  also  hard- 
ware, brass,  and  iron  goods,  metals,  and 
62  L.  R.  A. 


machinery,  with  a  capital  stock  of  $75,000, 
divided  into  730  shares;  the  principal  office 
of  the  company  to  be  located  in  the  city  of 
Chicago.  A  license  was  thereupon  issued  to 
them  as  commissioners  to  open  books  for 
subscription  for  the  capital  stock.  On  Au- 
gust 21,  1896,  they  reported  to  the  secretary 
of  state  that  the  stock  was  fully  subscribed 
as  follows:  Oliver  D.  Peck,  100  shares, 
amounting  to  $10,000;  Hairy  D.  Coghlan, 
200  shares,  $20,000;  William  A.  Ratcliffe,72 
shares,  $7,200;  James  L.  Ratcliffe,  37» 
shares,  $37,800, — ^and  that  there  had  been 
ele<*ted  as  directors  the  four  subscribers  to 
the  capital  stock  and  George  G.  Morton, 
whereupon  on  that  day  the  secretary  of  state 
issued  his  certificate  *'that  the  said  Peck 
Bros.  Co.  is  a  legally  organised  corporation 
under  the  laws  of  this  state."  Mr.  Coghlan, 
who  subscribed  for  200  shares,  was  the  at- 
torney of  the  Chicago  branch,  and  was  one 
of  the  attorneys  of  the  defendant  Sanders 
as  receiver,  and  is  one  of  the  solicitors  of 
record  for  the  defendants  in  this  suit.  The 
bill  charges  the  fact  to  be  "that,  although 
the  name  of  the  defendant  Albert  D.  Sanders 
does  not  appear  as  one  of  the  incorporators 
of  the  defendant  'Peck  Bros.  Co.,'  he  was 
directly  interested  and  contributed  toward 
the  payment  upon  the  shares  of  its  capital 
stock,  and  that  as  your  orator  is  informed 
and  believes,  the  200  shares  of  capital  stock 
of  said  corporation  subscribed  by  Henry  D. 
Coghlan  were  in  reality  a  subscription  in 
trust  for  and  in  behalf  of  the  defendant  Al- 
bert D.  Sanders;  that  the  said  Henry  D. 
Coghlan  was  the  confidential  attorney  of  the 
said  Albert  D.  Sanders  both  before  and  after 
his  appointment  as  ancillary  receiver;  that 
said  Albert  D.  Sanders  immediately  upon 
resigning  his  said  receivership  became  the 
general  manager  of  the  defendant  'Peck 
Bros.  Co.,*  and  has  continued  to  be  such  gen- 
eral manager  up  to  this  time,  and  has  taken 
an  active  part  in  the  conduct  and  manage- 
ment of  the  affairs  of  said  corporation  from 
the  time  of  its  creation."  To  this  allegation 
the  defendant  Albert  D.  Sanders  answered 
that  he  "denies  that  on  the  25th  day  of  June, 
189C,  he  conspired  with  the  defendants  Wil- 
liam D.  Peck  and  William  A.  Ratclifife  for 
the  purpose  of  obtaining  the  name  and  good 
will  and  business  of  the  firm  of  Peck  Bros. 
&  Company.  He  denies  that  he  had  any- 
thing to  do  with  the  organization  of  Peck 
Bros.  Company,  the  defendant  company.  He 
denies  that  the  subscription  of  Henry  D. 
Coghlan  to  the  capital  stock  of  Peck  Bros. 
Company  was  a  subscription  in  trust  for 
this  defendant.  He  denies  that  the  said 
Henry  D.  Coghlan  was  his  confidential  at- 
torney, either  before  or  after  his  appoint- 
ment as  ancillary  receiver,  but  represents 
the  fact  to  be  that  Henry  D.  Coghlan  waa 
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the  attorney  for  Peck  Bros.  &  Company  of 
New  Haven,  Connecticut,  for  years  prior  to 
its  insolvency,  and  after  its  insolvency  acted 
in  connection  with  E.  A.  Otis  as  attorneys  of 
the  receivers  in  winding  up  the  affairs  of 
Peck  Bros.  &  Company,  and  that  everything 
done  by  the  said  Henry  D.  Coghlan  in  the 
organization  of  Peck  Bros.  Company  was 
done  for  purposes  and  reasons  unknown  to 
this  defendant,  and  in  no  way  connected 
with  him."  All  the  defendants,  except  the 
defendant  James  L.  Ratcliffe,  "further  an- 
swering, deny  that  the  plaintiff  has  the  ex- 
clusive right  to  the  use  of  the  name  'Peck 
Bros.  &  Co.,'  'Peck  Bros.  Co.,'  or  'Peek  Bros.,' 
or  the  name  of  'Peck,'  in  connection  with  its 
said  business.  These  defendants  aver  and 
charge  that  the  defendant  Peck  Bros.  Com- 
pany is  alone  entitled  to  the  use  of  the  said 
name  or  -names ;  that  it  was  duly  incorpor- 
ated under  the  laws  of  the  state  of  Illinois 
long  prior  to  the  complainant;  that  it  pur- 
chased the  assets  and  good  will  of  the  West- 
ern branch  of  Peck  Bros,  k  Co.;  that  its 
company  is  headed  by  Oliver  D.  Peck,  of  the 
original  firm  of  Peck  Bros.  &  Co.,  who  acts 
as  its  president;  and  that  it  had  been  in 
existence  and  doing  business  since  June, 
1896,  and  under  the  name  adopted  has  built 
up  a  large  business,  which  it  alone  is  entitled 
to  share  and  enjoy."  No  evidence  was  taken 
on  behalf  of  the  defendants  below,  except  the 
deposition  of  one  Wilson,  the  representative 
of  the  defendant  corporation  in  the  city  of 
New  York,  touching  the  location  of  its  office 
in  that  ci^. 

There  were  negotiations  in  the  spring  of 
the  year  1806,  between  the  Connecticut  re- 
ceivers and  Mr.  Sanders,  the  ancillary  re- 
ceiver, on  the  one  hand,  and  William  A.  Kat^ 
diffe,  representing  a  syndicate  for  the  pur- 
chase of  the  property  of  the  Connecticut  cor- 
poration located  in  the  city  of  Chicago.  It 
was  unknown  to  the  Connecticut  receiver 
who  composed  that  syndicate.  After  some 
negotiation  a  price  was  fixed  for  the  goods, 
and  the  sale  was  finally  consummated  in  the 
month  of  September.  The  Connecticut  re- 
ceivers heard  of  the  proposed  new  corpora- 
tion in  Illinois,  not  from  the  pai*ties,  but 
from  some  person  on  the  outside,  and  on  Au- 
gust 8th  wired  Mr.  Sanders  as  follows : 
**We  object  to  title  of  new  company.  Avoid 
recognizing  in  any  way,"  and  on  the  same 
day  addressed  to  him  the  following  letter : 

New  Haven,  Conn.,  August  8,  1896. 
Mr.  A.  D.  Sanders,  Beceiver,  Chicago. 
Dear  Sir: — 

Since  we  heard  of  the  organization  of  the 
new  company  to  succeed  to  our  business  in 
Chicago,  we  have  seriously  considered  the 
matter  of  allowing  them  to  use  the  name 
Peck  Bros,  in  any  way,  and  in  conversation 
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with  one  of  our  prominent  stockholders,  Mr. 
W.  H.  Hart,  he  decidedly  objected  to  it. 
While  the  intentions  of  the  projectors  might 
be  all  right,  I  can  readily  see  where  serious 
complications  might  arise  from  any  com- 
pany doing  business  in  the  same  line  under 
the  name  of  Peck  Bros.,  and  we  shall  be 
under  the  necessity  of  refusing  to  recognize 
this  company  by  making  any  sale  of  goods 
to  them.  I  have  just  wired  you  to  this  ef- 
fect, and  I  think,  if  you  will  stop  to  con- 
sider the  matter,  you  will  readily  see  the  ne- 
cessity of  our  entering  the  protest.  I  pre- 
sume there  may  be  some  way  by  which  the 
use  of  this  naine  might  be  permitted  under 
restrictions  and  limitations,  but  have  not 
had  an  opportunity  as  yet,  of  consulting  our 
attorney  in  reference  to  the  matter.  I 
thought  best  to  enter  the  protest,  and  will 
notify  you  and  write  you  further  after  con- 
sultation with  our  attorney. 
Yours  truly, 

J.  M.  Peck,  Beceiver. 

On  August  14,  1896,  he  addressed  a  letter 
to  "Mr.  W.  A.  Ratcliffe,  Agent  for  the  Peck 
Bros.  Co.,"  which  contains  the  following: 
"We  have  talked  over  the  matter  of  the 
name  of  the  new  company,  viz,,  'The  Peck 
Bros.  Co.,'  and  we  could  see  where  it  could 
and  might  be  used  by  you  to  the  detriment 
of  the  business  of  Peck  Bros.  &  Co.,  but  I 
had  your  assurance  when  in  conversation 
with  you  that  your  idea  in  taking  the  be- 
fore-mentioned named  was  to  preserve  the 
present  channels  of  trade  for  Peck  Bros.  & 
Co.'s  goods  so  far  as  possible,  and  so  far  as 
it  could  be  made  mutually  advantageous. 
To  this  we  can  see  no  objection,  but  if  at 
any  time  in  the  future  Peck  Bros,  k  Co. 
should  find  that  goods  were  on  the  market 
not  of  their  manufacture  but  marked  'The 
Peck  Bros.  Co.'  we  have  no  doubt  but  the 
name  of  the  new  company  is,  in  our  opinion, 
so  near  like  the  old  that  it  would  at 
least  warrant  a  trial  of  the  matter  in  the 
courts.  As  no  such  case  is  likely  to  arise 
during  the  receivership,  we  think  the  mat- 
ter can  probably  be  left  to  the  future  board 
of  directors  of  Peck  Bros,  k  Co.  In  the 
meantime  we  shall  consider  that  you  are  to 
sell  Peck  Bros.  &  Co.'s  goods  in  Chicago  and 
vicinity,  and  that  all  orders  for  goods  shall 
be  referred  to  you,  and  that  we  will  not  give 
competing  prices  against  you."  On  August 
24th  he  addressed  a  letter  to  Mr.  Sanders, 
receiver,  with  reference  to  an  inventory  of 
the  property  at  Chicago,  in  which  he  stated : 
"I  did  say  to  both  you  and  Mr.  Ratcliffe  that 
I  did  not  think  it  best  for  you  to  liave  any 
connection  with  the  new  firm  until  the  mat- 
ter was  fully  closed  out,  and  I  distinctly 
said  that  this  was  for  your  own  interest^  [g 
The  negotiations  seem  to  have  at  first  cchP 
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tcm plated  the  acquirement  of  the  good  will 
and  name  of  the  Connecticut  corporation. 
On  September  23,  1896,  the  Connecticut  re- 
ceiver wired  Mr.  Sanders:  "Receivers  have 
no  authority  to  sell  good  will  nor  make 
contracts  extending  beyond  the  receivership. 
Instructions  of  August  14th  cover  all  we  can 
do.  If  those  temis  are  not  sufficient,  call 
the  deal  oflf,  and  we  will  advise  you  fur- 
ther." 

On  September  23,  1896,  the  defendant, 
Albert  D.  Sanders,  the  ancillary  receiver, 
filed  his  petition  in  the  ancillary  suit,  rep- 
resenting that  the  stock  of  goods  in  Chica- 
go was  valued  at  $37,665.60,  and  that  the 
Illinois  corporation,  "Peck  Bros.  Co.,"  had 
offered  to  purchase  the  same  for  $18,830:80 
in  cadh:  that  he  submitted  the  proposition 
to  the  principal  receiver  of  the  Connecticut 
corporation,  and  had  been  instructed  to  pro- 
cure authority  of  the  court  to  conf^ummate 
the  sale,— and  an  order  was  entered  by  the 
court  authorizing  the  sale  of  the  goods, 
which  sale  was  consummated.  The  order  did 
not  authorize  the  sale  of  any  good  will  or 
tradename,  but  simply  all  the  stock  on  hand. 
In  December,  1896,  Mr.  Porter,  the  Connecti- 
cut receiver,  visited  Chicago,  and  called  at 
the  office  of  the  defendant  corporation.  He 
then  found  the  defendant  Sanders  engaged  in 
the  sen'ice  of  that  corporation.  Subse- 
quently, and  on  December  31,  1896,  Sanders 
resigned  as  ancillary  receiver,  and  on  the 
same  day  Joseph  Porter  was  appointed  an- 
cillary receiver  in  his  place.  The  reports  of 
the  ancillary  receiver  showed  payments  of 
$500  to  Henry  D.  Coghlan  for  services  as 
solicitor  of  the  receiver.  On  December  17, 
1S97,  the  New  Haven  court  entered  a  decree, 
upon  the  application  of  the  Connecticut  re- 
ceiver, for  the  sale  of  the  property  of  the 
New  Haven  cotporation  and  directed  "that 
Joseph  Porter,  the  receiver  of  Peck  Broth- 
ers &  Company,  be,  and  he  is  hereby,  auth- 
orized and  empowered  to  sell  all  of  the  prop- 
erty of  said  company,  of  every  kind  and 
wheresoever  situated,  including  its  fran- 
chises, name  and  good  will,*'  in  such  nian- 
nes  as,  in  the  judgment  of  the  receiver 
would  realize  tlie  greatest  amount.  The 
decree  further  provided  that  creditors  and 
stockholders  might  bid  at  the  sale.  The  re- 
port of  the  receiver,  filed  March  11,  1898,  de- 
clares that  the  receiver  offered  for  sale  at 
public  auction  to  the  highest  bidder  at  the 
designate<l  date  the  entire  property  of  the 
corporation,  including  its  "franchises,  name, 
and  good  will,  and  all  other  assets  of  every 
kind,  and  wheresoever  situated."  At  that 
sale,  P.  N.  Welch,  F.  C.  Hollins,  and  H.  C. 
Warren,  who  were  agents  for  the  committee 
of  stockholders  of  the  corporation,  purchased 
the  property,  good  will,  etc.,  for  the  sum  of 
$265,520.  The  report  of  the  sale  was  on  the 
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same  day  confirmed,  and  the  receiver  was 
ordered  to  execute  and  deliver  to  such  per- 
son or  persons  as  shall  be  designated  in  the 
written  request  of  the  agents  of  the  commit- 
tee of  stockholders  who  purchased  said  prop- 
erty a  proper  deed  of  conveyance.  On  the 
4th  day  of  April,  1898,  Welch,  Warren,  and 
Hollins,  as  trustees  of  the  stockholders  in 
the  original  corporation,  uniting  with  oth- 
ers, entered  into  articles  of  organization  of 
the  "Peck  Brothers  &  Company,"  the  appel- 
lant here,  which  was  filed  with  the  secretary 
of  state  of  the  state  of  Connecticut  on  the 
5th  day  of  May,  1898.  The  number  of  shares 
of  the  corporation  was  24,000,  of  the  par 
value  of  $25  each,  and  were  fully  subscribed 
for.  Welch,  Warren,  and  Hollins,  as  trus- 
tees of  all  the  stockholders,  subscribed  for 
23,836  shares.  On  May  5,  1898,  the  receivers 
of  "Peck  Brothers  &  Co.,"  the  original  Con- 
necticut corporation,  having  received  a  writ, 
ten  request  from  the  trustees  of  all  the 
stockholders  to  deliver  a  bill  of  sale  to  the 
new  corporation"  "Peck  Brothers  &  Com- 
pany," conveyed  to  the  last-named  corpora- 
tion all  Uie  property  of  the  old  company, 
"together  with  the  franchises,  name,  and 
good  will,  and  all  trade  names,  trademarks, 
and  patents,  and  all  other  assets  of  every 
kind,  and  wheresoever  situated,  belonging  to 
said  Peck  Brothers  &  Company,  or  to  me  as 
receiver  thereof."  On  May  10,  1898,  the  re- 
ceiver reported  to  the  court,  among  other 
things,  that  he  had  received  the  final  pay- 
ment for  the  property  and  franchises  sold; 
"that  a  committee  representing  all  of  the 
stockholders  of  said  defendant  corporation 
has  purchased  all  of  the  property  and  fran- 
chises and  name  of  said  company,  and  has 
caused  a  new  corporation  to  be  organized 
for  the  benefit  of  the  stockholders  of  the  de- 
fendant company,  and  has  transferred  all  of 
the  property  and  franchises,  and  the  name  of 
the  defendant  company  to  said  new  corpora- 
tion; and  that  said  committee,  representing 
all  of  the  stockholders  of  said  defendant 
company,  desires  that  said  defendant  com- 
pany shall  be  dissolved,  and  has  requested 
the  undersigned  to  apply  to  this  court  for 
an  order  of  dissolution."  Thereupon  on  that 
date  an  order  was  entered  by  the  coui*t  recit- 
ing the  report  of  the  receiver,  "and  the  com- 
mittee representing  all  stockholders  of  said 
defendant  company,  appearing  by  their  at- 
torneys, Ailing,  Webb,  &  Morehouse,  and 
joining  in  the  prayer  for  dissolution,  and, 
the  facts  recited  in  said  report  having  been 
found  to  be  true,"  it  was  ordered  that  the 
corporation  in  that  case  be  dissolved,  and  its 
corporate  existence  terminated. 

The  record  is  replete  with  evidence  touch- 
ing the  question  of  confusion  of  goods,  and 
in  the  sales  thereof.  The  defendant  corpora- 
tion, having  its   headquarters  in  Chicago, 
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reaches  out  for  its  trade  throughout  the 
east,  and  throughout  the  territory  covered 
by  the  complainant  corporation.  Its  goods 
are  stamped  *'Peck  Bros.  Co.  Chicago."  The 
stamp  of  both  corporations  upon  their  goods 
is  necessarily  in  small  letters,  requiring 
close  inspection  to  distinguish.  The  evidence 
discloses  that  in  repeated  instances  experi- 
enced plumbers  had  purchased  tha  goods 
made  by  the  defendant  corporation,  suppos- 
ing them  to  be  the  goods  manufactured  by 
the  complainant  corporation;  and  much 
confusion  is  proved  to  have  occurred  in  the 
delivery  of  letters,  checks,  and  statements 
forwarded  by  mail.  Upon  the  question  of 
confusion  of  goods  there  is  no  dispute. 

Argued  before  Jenkins  and  Oroaacup,  Cir- 
cuit Judges,  and  Baker,  District  Judge. 

Meams.  Otis  A  GraTes,  for  appellant: 

Tlie  complainant,  as  the  successor  of  the 
original  corporation  of  "Peck  Brothers  & 
Co.,"  has  the  sole  and  exclusive  right  to  the 
use  of  its  trade  name  in  the  business  which 
it  carried  on  and  made  valuable  by  thirty- 
seven  years  of  continuous  and  successful 
business. 

The  complainant  stands  in  the  shoes  of 
the  original  corporation  of  "Peck  Brothers 
&  Co.,"  and  has  the  paramount  and  exclu- 
sive right  to  use  tbB  name  of  the  old  com- 
pany, or  any  name  substantially  like  it,  in 
the  prosecution  of  its  business. 

Le  Page  Co.  v.  Ruaaia  Cement  Co,  17  L. 
R.  A.  354,  2  C.  C.  A.  665,  6  U.  S.  App.  112, 
51  Fed.  941 ;  Barraein  v.  W.  R.  Irhy  Cigar  d 
Tobacco  Co.  46  L.  R.  A.  641,  35  C.  C.  A.  496, 
93  Fed.  624:  Kidd  v.  Johnson,  100  U.  S.  617, 
25  L.  ed.  769;  Brotcn  Chemical  Co.  v. 
Meyer,  139  U.  S.  547,  36  L.  ed.  250,  11  Sup. 
Ct.  Rep.  625;  Warren  v.  Warren  Thread 
Co.  134  ^iass.  247;  Dr.  S.  A.  Richmond 
yervine  Co.  v.  Richmond,  159  U.  S.  302,  40 
L.  ed.  160,  16  Sup.  Ct.  Rep.  30;  Chaa,  8. 
Biggins  Co.  v.  Higgina  Soap  Co.  144  N.  Y. 
462,  27  L.  R.  A.  42,  39  N.  E.  490;  Ruaaia 
Cement  Co.  y.  Le  Page,  147  Mass.  206,  17 
X.  E.  304. 

A  trade  name  under  which  business  is 
conducted  is  entitled  to  the  fullest  protec- 
tion, and  an  act,  even  innocent  in  its  char- 
acter, is  constructively  fraudulent  if  it  re- 
sults in  unfair  trade,  confusion  of  goods,  or 
interfereooQ  with  the  rights  of  another. 

Meyer  t.  Dr.  B.  h.  Bull  Vegetable  Medi- 
cine Co.  7  C.  C.  A.  658,  18  U.  S.  App.  372,  68 
Fed.  884;  Pillabury  v.  Pillabury-Waahburn 
Flour  MilU  Co.  12  C.  C.  A.  432,  24  U.  S. 
App.  395,  64  Fed.  841;  Hiuart  v.  F.  G. 
Stewart  Co.  33  C.  C.  A.  480,  63  U.  S.  App. 
661,  91  Fed.  243;  Croft  v.  Day,  7  Beav.  84; 
McLean  v.  Fleming,  96  U.  S.  258,  24  L.  ed. 
8.33;  Bolmea,  B.  d  B.  y.  Bolmea,  B.  d  A. 
Mfg.  Co.  37  Conn.  278,  9  Am.  Rep.  324;  Rua- 
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»ia  Cement  Co.  y.  Le  Page,  147  Mass.  206, 
17  N.  £.  304;  Tusaaud  v.  Tuaaaud,  38  Week. 
Rep.  503. 

The  mere  fact  that  both  the  parties  to  this 
cause  arc  corporations,  and  the  trade  names 
in  controversy  are  the  names  of  corporations, 
does  not  change  the  rules  of  law  in  the 
slightest  degree. 

William  Rogera  Mfg.  Co.  y.  R.  W.  Rogers 
Co.  66  Fed.  56.  Affirmed  in  17  C.  C.  A.  675, 
35  U.  S.  App.  843,  70  Fed.  1017 ;  26  Am.  & 
Eng.  Enc.  Law,  p.  268;  Chaa.  S.  Siggina  Co. 
y.  Biggins  Soap  Co.  144  N.  Y.  462,  27  L.  R. 
A.  42,  39  N.  E.  490;  Bollovcay  v.  Hollovcay, 
13  Beav.  209;  Garrett  v.  T.  B.  Garrett  d  Co. 
24  C.  C.  A.  173,  47  U.  8.  App.  250,  78  Fed. 
472;  Celluloid  Mfg.  Co.  y.  Cellonite  Mfg. 
Co.  32  Fed.  94;  Tuaaaud  v.  Tuaaaud,  38 
Week.  Rep.  503;  Newby  y.  Oregon  C.  R.  Co. 
Deady,  616,  Fed.  Cas.  No.  10,144. 

That  the  defendant  company  was  incorpor- 
ated in  Illinois,  while  the  complainant  is  a 
foreign  corporation,  will  not  deprive  the 
complainant  of  the  equal  protection  of  the 
laws,  which  is  guaranteed  to  it  by  the  14th 
Amendment. 

Celluloid  Mfg.  Co.  y.  Cellonite  Mfg.  Co.  32 
Fed.  94;  Inveator  Pub.  Co.  v.  Dobinaon,  72 
Fed.  603;  R.  W.  Rogera  Mfg.  Co.  v.  Wm. 
Rogera  Mfg.  Co.  17  C.  C.  A.  676,  35  U.  S. 
App.  843,70  Fed.  1017;  Chaa.  8.  Biggina 
Co.  y  Biggina  Soap  Co.  144  N.  Y.  462,  27  L. 
R.  A.  42,  39  N.  £.  490;  Smyth  y.  Amea,  160 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Gulf,  C.  d  8.  F.  R.  Co.  y.  Ellia,  165  U. 
S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  266. 

Mr.  Henry  ]>•  Coslilan  for  appellees. 

Jenkins,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Upon  the  evidence  in  this  case,  we  think 
we  are  warranted  in  saying  of  this  defend- 
ant, as  we  had  occasion  to  say  of  another 
corporation  under  circumstances  not  dissim- 
ilar, that  it  ''was  'conceived  in  sin  and 
brought  forth  in  iniquity/  that  wrong  at- 
tended at  its  birth,  and  that  fraud  stood 
sponsor  at  its  christening,  imposing  upon 
the  corporate  child  a  name  to  which  it  was 
not  entitled,  and  which  it  bad  no  right  to 
bear."  Kathreiner*a  Malzkaffee,  etc.  v.  Paa- 
tor  Kneipp  Medicine  Co.  27  C.  C.  A.  361,  63 
U.  S.  App.  425,  82  Fed.  321.  The  original 
Connecticut  corporation  had  builded  up  a 
large  manufacturing  interest.  Its  goods 
were  of  superior  quality,  and  commanded 
higher  prices  in  the  market  than  the  goods 
of  other  dealers.  They  were  universally 
known  to  the  trade  as  "Peck  Brothers' 
Goods."  The  name  indicated  the  origin, 
and  was  a  guaranty  of  the  superior  excel- 
lence of  the  goods,  and  was  so  recognized  by 
all  dealing  in  them.  The  name  and  desig- 
nation was  a  property  right  belonging  to. 
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And  a  valuable  asset  of,  the  original  Connec- 
ticut corporation.  Its  financial  embarrass- 
ment caused  no  suspension  of  its  manufac- 
ture or  trade.  That  was  continued  by  the 
receivers  appointed  under  the  bill  filed  man- 
ifestly for  the  purposes  of  reorganization. 
The  defendant  Oliver  D.  Peck  was  at  the 
time  the  vice  president  of  the  Connecticut 
corporation,  and  bound  by  his  duty  to  ab- 
stain from  injuring  its  good  will  and  trade 
name.  So,  likewise,  were  the  defendants  Al- 
bert D.  Sanders  and  William  A.  Ratcliffe  thus 
obligated.  Each  of  them  was  a  stockholder  in 
the  Connecticut  corporation ;  the  former  the 
manager,  and  afterwards  the  receiver,  of  its 
Chicago  branch,  and  the  latter  its  principal 
salesman.  So  long  as  they  occupied  those 
relations  of  trust,  they  were  bound  in  honor 
to  refrain  from  acts  detrimental  to  the 
company,  and  which  wouM  undermine  its 
business  and  affect  the  value  of  its  trade 
name.  Mr.  Coghlan,  one  of  the  incorpora- 
tors of  the  Chicago  company,  was  the  coun- 
sel of  the  Connecticut  company  for  its  Chi- 
cago branch,  and  was  one  of  its  counsel  in 
the  receivership  proceedings  in  the  north- 
em  district  of  Illinois;  and  while  that  con- 
fidential relation  continued  he  also  was 
bound  by  ordinary  professional  ethics  to 
take  no  part  in  a  proceeding  which  must 
necessarily  prove  injurious  to  his  client. 
Pending  the  proceedings  for  reorganization, 
and  before  it  was  known  whether  the  corpor- 
ation would  be  reorganized,  or  its  property 
and  assets  disposed  of  to  others,  Coghlan, 
with  two  companions,  proposed  to  form  a 
corporation  under  the  title  "Peck  Bros.  Co." 
to  carry  on  a  like  business,  and,  as  events 
have  proved,  within  the  territory  occupied 
by  his  client.  Peck,  William  A.  Ratcliffe, 
and  Coghlan  were  three  of  the  four  subscrib- 
ers  to  the  stock  of  that  company,  and  were 
three  of  its  five  directors.  They  assumed  a 
name  to  which  they  had  no  warrant  of  right. 
There  were  no  brothers  Peck  interested  in 
this  new  enterprise.  There  was  but  one  Peck. 
The  name  assumed  was  itself  a  falsehood, 
and  we  must  believe  that  it  was  so  assumed 
for  a  purpose.  The  fact  of  the  proposed  in- 
corporation was  by  these  parties  either  de- 
signedly concealed  from,  or  was  not  made 
known  to,  the  ofiioers  or  the  eastern  receiv- 
ers of  the  Connecticut  corporation;  but  the 
fact  that  such  incorporation  was  proposed 
incidentally  came  to  the  knowledge  of  the 
Connecticut  receivers,  and  as  early  as  Au- 
gust 8th  they  wired  to  the  defendant  Sand- 
ers, who  manifestly  was  not  unfriendly  to 
the  proposed  corporation,  objecting  to  the 
title  of  the  new  company,  and  directing  him 
to  avoid  recognizing  it  in  any  way.  This 
was  nearly  two  weeks  before  the  incorpora- 
tors met  to  elect  a  board  of  directors.  On 
August  14th  the  Connecticut  receiver  ad- 
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dressed  a  letter  to  the  defendant  William  A. 
Ratcliffe,  likewise  protesting  against  the 
use  of  the  name  to  the  injury  of  the  Con- 
necticut corporation.  So  that  they  pro- 
ceeded with  this  incorporation,  assuming  a 
name  to  which  they  had  no  right,  with 
knowledge  that  they  who  were  then  in 
charge,  as  officers  of  the  court,  of  the  rights 
of  the  stockholders  of  the  Connecticut  cor- 
poration, protested  against  the  assumption 
of  the  name.  Here,  therefore,  was  no  mere 
mistaken  action,  but  a  deliberate  assumption 
of  a  name  whidi,  as  we  think,  the  corpora- 
tion had  no  right  to  bear.  We  need  not  stop 
to  inquire  too  curiously  with  respect  to  the 
real  part  played  by  the  defendant  Albert  D. 
Sanders  in  this  transaction.  That  he  was 
knowing  to  it  all  cannot  be  doubted.  He 
and  his  codefendants,  it  is  true,  deny  all 
conspiracy  to  defraud;  but  they  content 
themselves  with  mere  deniaL  Having  sub- 
mitted to  answer,  they  should  have  answered 
fully.  In  view  of  the  allegations  of  the  bill, 
it  was  incumbent  upon  all  of  the  defendants 
having  knowledge  to  have  informed  the 
court  whether  Coghlan's  subscription  was 
for  himself  or  for  others,  or  in  part  for  him- 
self and  in  part  for  others ;  whether  his  own 
money  paid  for  his  subscription  to  the  stock, 
or  whether  it  was  in  whole  or  in  part  paid 
for  by  others,  and  by  whom.  The  fact  that 
the  defendant  Albert  D.  Sanders  was  the 
general  manager  of  the  Chicago  branch,  and 
that  within  a  few  months  after  the  incor- 
poration, and  while  still  receiver,  he  was, 
cither  as  general  manager  or  in  some  respon- 
sible position,  aiding  in  the  management  of 
the  affairs  of  the  new  corporation,  made  it 
incumbent  upon  him,  not  merely  to  deny 
without  explanation,  but  to  fully  explain, 
especially  in  view  of  the  fact  that  it  is  con- 
ceded that  he  is  now  a  stockholder  and  offi- 
cer of  the  new  corporation.  But  no  word 
of  explanation  comes.  They  refrain  from 
thus  speaking  by  their  answer.  They  re- 
frain from  testifying  upon  the  hearing.  Up- 
on this  whole  business,  and  with  respect  to 
their  connection  with  it,  the  defendants  are 
as  silent  as  the  sphinx.  We  cannot  but  be- 
lieve that  the  corporation  was  formed  with 
a  view  to  obtain,  rightfully  or  wrongfully, 
the  good  will  and  trade  name  of  the  Connec 
ticut  business.  Indeed,  the  answer  asserts 
that  the  company  was  formed  "to  buy  the 
assets  and  good  will  of  the  insolvent  con- 
cern," and  "for  the  purpose  of  taking  off  the 
hands  of  the  receiver  the  assets  and  good 
will  of  the  western  branch."  This  affirma- 
tive allegation  required  of  them  proof  of  the 
fact,  but  that  evidence  is  not  forthcoming. 
If,  however,  the  allegations  of  the  answer 
were  true,  while  it  might  acquit  the  defend- 
ants of  "original  sin,"  the  wrongful  assump- 
tion of  the  name  and  the  prosecution  of  the 
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business  thereunder  would,  as  against  the 
lawful  proprietors  of  the  name  and  business 
conducted  under  it,  render  the  enterprise  il- 
legal. The  new  corporation  did  not  acquire 
iny  right  or  title  to  the  trade  name  or  the 
good  will  of  the  Connecticut  business.  The 
receivers  declined  absolutely  to  deal  with 
the  Chicago  parties  upon  any  such  postulate, 
and  instructed  the  defendant  Sanders,  if 
that  were  insisted  upon,  to  "call  the  deal 
off."  The  order  of  sale  by  the  circuit  coiut 
of  the  United  States  for  the  northern  dis- 
trict of  Illinois  carefully  omits  any  inclu- 
sion of  the  trade  name  or  good  will,  and  all 
that  the  defendant  corporation  acquired  by 
the  sale  was  the  stock  of  goods  at  Chicago. 
There  is  here  either  original  wrongful  in- 
tent, or,  if  the  design  were  originally  honest, 
it  became  wrongful  upon  failure  to  acquire 
by  purchase  the  business  and  trade  name. 

It  is  now  so  well  settled,  both  by  the  deci- 
sions of  the  supreme  court  and  of  this  court, 
that  the  wrongful  use  of  one's  own  name  to 
the  injury  of  another,  which  results  in  the 
palming  off  upon  the  public  his  goods  as  the 
goods  of  that  other,  will  be  restrained,  that 
it  19.  not  needful  to  review  the  authorities. 
We  need  only  refer  to  a  few:  Elgin  Nai. 
Watch  Co.  V.  Illinois  Watch  Case  Co,  179  U. 
S.  G65.  45  L.  ed.  365,  381,  21  Sup.  Ct.  Rep. 
270;  Meyer  v.  Dr.  B.  L.  Bull  Vegetable  Medi- 
cine  Co.  7  C.  C.  A.  558,  18  U.  S.  App.  372, 
58  Fed.  884;  Pillebury  ▼.  Pillshury-Wash' 
hum  Flour  Mills  Co.  12  C.  C.  A.  432,  24  U. 
S.  App.  305,  64  Fed.  841;  Stuart  y.  F.  G. 
Steuart  Co.  33  C.  C.  A.  480,  63  U.  8.  App. 
^61,  01  Fed.  243.  See  also  Tussaud  v.  Tus- 
Mud,  L.  R.  44  Ch.  Div.  678.  While  one  may 
have  the  right  to  use  his  own  name  honestly 
in  his  own  business,  for  the  purpose  of  adver- 
tising, he  cannot  resort  to  any  artifice  or  do 
any  act  calculated  to  mislead  the  public  as 
to  the  identity  of  the  business,  firm,  or  es- 
tablishment, of  the  article  produced,  and 
thus  work  injury  beyond  that  which  results 
from  mere  similarity  of  names.  Brown 
Chemical  Co.  v.  Meyer,  139  U.  S.  540,  36  Lu 
ed.  247,  11  Sup.  Ct.  Rep.  626.  Here  the  ar- 
tifice  consisted,  not  in  using  one's  own  name, 
hut  in  assuming  falsely  the  name  "Peck 
Bros.,"  there  being  no  brothers  of  that  name 
in  the  incorporation.  The  name,  manifestly, 
was  thus  assumed  for  the  purpose  of  obtain- 
ing the  good  will  of  the  established  business 
of  the  Connecticut  corporation,  resulting, 
failing  the  acquirement  by  purchase  of  the 
business,  good  will,  and  trade  name,  in 
fraud  upon  the  public,  and  injury  to  the  le- 
gitimate proprietors  of  the  business  and 
trade  name. 

The  stockholders  of  the  original  Connec- 
ticut corporation  "Peck  Brothers  &  Co.," 
including  the  defendant?  Peck,  Sanders,  and 
William  A.  Rate! iff e,  reorganized  under  the 
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corporate  name  of  "The  Peck  Brothers  & 
Company,"  and,  under  the  proceedings  in  the 
Connecticut  court,  acquired  the  business, 
good  will,  and  trade  name  of  the  old  corpo- 
ration. Beyond  question,  the  right  to 
the  trade  name  passed  by  the  pro- 
ceedings to  the  complainant  corporation. 
Kidd  V.  Johnson,  100  U.  S.  617,  25  L.  ed. 
769;  Broxm  Chemical  Co.  v.  Meyer,  139  U. 
S.  547,  36  L.  ed.  260,  11  Sup.  Ct.  Rep.  625; 
Dr.  H.  A.  Richmond  yervine  Co.  v.  Rich- 
mond, 159  U.  S.  302,  40  L.  ed.  160,  16  Sup. 
Ct.  Rep.  30;  Sarrazin  v.  W.  R.  Irhy  Cigqr 
d  Tobacco  Co.  46  L.  R.  A.  541,  35  C.  C.  A. 
496,  93  Fed.  624;  Le  Page  Co.  v.  Russia  Ce- 
ment Co.  17  L.  R.  A.  354,  2  C.  C.  A.  555,  5 
U.  S.  App.  112,  51  Fed.  941 ;  Bank  of  Tomah 
v.  WafTim,  94  Wis.  161,  68  N.  W.  549;  War- 
ren V.  Warren  Thread  Co.  134  Mass.  247. 

It  is  objected,  however,  tliat  equity  can- 
not extend  its  preventive  arm  to  stay  this 
wrong,  because  the  defendant  acquired  the 
right  to  be  a  corporation  from  the  state  of 
Illinois,  and  that  its  name  was  given  to  it 
by  the  state,  and  that,  since  a  foreign  cor- 
poration can  prosecute  business  in  a  state 
only  by  comity,  it  cannot  obtain  an  injunc- 
tion from  a  Federal  court  against  the  for- 
mation of  a  domestic  corporation  bearing  the 
same  name.  In  support  of  this  contention, 
thus  broadly  stated,  relian<:e  is  placed  upon 
the  case  of  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.  142  111.  494,  30  N.  E.  339. 
In  that  case,  in  the  year  1881,  one  H^elton, 
having  invented  certain  improvements  in 
sticam  boilers,  joined  with  one  Kennedy  in 
the  business  of  manufacturing  and  selling 
boilers  containing  such  inventions,  both  of 
them  being  then  residents  of  the  city  of 
New  York.  The  business  was  conducted 
under  t^e  name  of  Hazelton  Boiler  Co. ;  and 
on  July  10,  1884,  Hazelton  assigned  his  in- 
terest in  the  entire  business,  including  three 
patents  with  all  reissues  and  extensions 
thereof,  or  improvements  in  relation  thereto, 
and  all  inventions  which  he  might  thereafter 
make  in  relation  to  steam  boilers,  to  the 
father  of  his  partner.  On  June  23,  1888,  the 
business  having  in  the  meantime  been  ac- 
tively carried  on  by  Kennedy  and  his  broth- 
er, a  corporation  was  organized  by  the  three 
Kennedys,  under  the  laws  of  the  state  of 
New  York,  under  the  name  of  the  Hazelton 
Boiler  Co.  In  February,  1888,  Hazelton  or- 
ganized a  corporation  under  the  laws  of  the 
state  of  Illinois,  under  the  name  of  Hazelton 
Tripod  Boiler  Co.,  to  manufacture  and  sell 
tripod  boilers  of  the  same  character  as  those 
invented  by  him,  the  patents  for  which  he 
had  sold  to  the  Kennedys,  except  some  minor 
changes  in  the  structure  of  them.  The  state- 
ment of  the  case  asserts  the  following: 
"Neither  the  complainant  nor  defendant  cor- 
poration has  ever  been  engaged  in  the  busi- 
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ness  of  disposing  of  its  steam  boilers  by 
placing  the  same  upon  the  market;  both 
having  confined  themselves  to  dealings  di- 
rectly with  customers  purchasing  for  their 
own  U9C,  nnd  not  for  sale,  the  sales  by  each 
corporation  being  all  made  upon  orders  of 
customers  addressed  to  it  directly  in  New 
York  or  Chicago,  as  the  case  happened  to  be; 
and  neither  kept  any  depository,  warehouse, 
or  sales  room  for  the  disposition  of  its  en- 
gines, except  at  its  home  ollice." 

The  court  held  that  there  were  two  obsta- 
cles to  recovery  by  the  complainant,  which 
vi'ero  insuperable:  The  first,  "that  the  com- 
plainant is  a  junior  corporation  seeking  to 
contest  with  a  senior  corporation  the  right 
of  the  latter  to  the  use  of  its  corporate 
name;"  the  second,  that  a  foreign  corpora- 
tion sought  to  contest  with  a  domestic  cor- 
poration the  right  of  the  latter  to  the  cor- 
porate name  given  by  the  sovereignty  which 
created  it.  Upon  these  propositions  the 
court  held  that,  as  the  incorporation  of  the 
defendant  antedated  that  of  the  complainant 
by  nearly  four  months,  if  tljere  was  any  in- 
fringement, the  complainant,  and  not  the  de- 
fendant, was  the  aggressor;  overlooking,  as 
it  seems  to  us,  the  fact  that  if  Hazelton,  as 
>vas  claimed,  had  by  the  transfer  to  Ken- 
nedy several  years  before  of  the  assets  of  the 
business  transferred  also  the  right  to  use 
his  name  in  connection  with  the  manufac- 
ture of  boilers,  he  could  not  rightfully,  under 
any  guise  or  pretense,  either  individually  or 
by  imposing  that  name  upon  a  corporation, 
use  it  in  connection  with  .the  same  business, 
if  thereby  the  public  was  imposed  upon  by 
reason  of  the  confusion  of  goods  naturally 
resulting  from  such  use.  It  may  be  that 
the  court  supposed  that  the  facts  above 
stated  with  reference  to  the  conduct  of  the 
business  prevented  such  confusion.  The 
court  also  seemed  to  have  overlooked  the 
fact  that  the  New  York  corporation  was 
composed  of  the  Kennedys,  and  was  merely 
successor  to  them  in  the  business,  and  pos- 
sessed all  the  rights  which  they  had  thereto, 
including  trade  names.  Upon  the  second 
proposition  the  court  remarked:  "But  the 
complainant  is  in  the  attitude  of  a  foreign 
corporation  coming  into  this  state  and  seek- 
ing to  contest  the  right  to  the  use  of  a  cor- 
porate name  which  this  state,  in  furtherance 
of  its  own  public  policy,  and  in  the  exercise 
of  its  own  sovereignty,  has  seen  fit  to  be- 
stow upon  one  of  its  own  corporations.  For 
such  a  purpose  a  foreign  corporation  can 
have  no  standing  in  our  courts.  Such  cor- 
porations do  not  come  into  this  state  as  a 
matter  of  legal  right,  but  only  by  comity, 
and  they  cannot  be  permitted  to  come  for 
the  purpose  of  asserting  rights  in  contra- 
vention of  our  laws  or  public  policy.  It  is 
competent  for  this  state,  whenever  it  sees 
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fit  to  do  so,  to  debar  any  or  all  foreign  cor- 
porations from  doing  business  here,  and 
whatever  it  may  do  by  way  of  chartering 
corporations  of  its  own  cannot  be  called  in 
question  by  corporations  which  are  here  only 
by  a  species  of  legal  suflferance." 

We  are  compelled,  with  deference,  to  dif- 
fer with  the  learned  court,  if  it  intended  to 
hold  that  incorporation  under  the  laws  of 
the  state  of  Illinois  protects  one  from  the 
consequences  of  his  own  wrong.  In  a  cer- 
tain limited  sense  the  sovereignty  of  the 
state  had  conferred  the  name.  There  is, 
however,  in  the  term  "sovereignty,**  no 
magic  to  conjure  by.  It  can  confer  upon  in- 
dividuals no  right  to  perpetrate  wrong.  Nor 
do  we  think  that  the  sovereignty  of  the 
state  of  Illinois  sought  to  do  that.  It  has 
a  general  law  of  incorporation,  by  which  any 
body  of  men  combining  for  the  purpose  of 
business  may  incorporate  under  any  name 
they  may  select.  The  name  is  not  imposed 
by  the  law,  but  is  chosen  by  the  incorpora- 
tors. With  that  selection  the  sovereignty 
of  the  state  has  nothing  to  do.  The  act  of 
sovereignty  allowing  incorporation  is  per- 
missive, not  mandatory.  It  sanctions  the 
act  of  incorporation  under  the  name  and  for 
the  business  proposed,  if  that  name  and  that 
business  be  otherwise  lawful.  The  sovereign 
by  the  act  of  incorporation  adjudges  neither 
Uic  legality  of  the  business  proposed,  nor  of 
the  name  assumed.  That  is  a  matter  for  judi. 
cial  determination  by  a  court  having  juris- 
diction of  the  subject  when  the  legality  of 
the  business  or  of  the  name  is  called  in  ques- 
tion. If  one  may  not  use  tlie  name  imposed 
upon  him  in  invitum  so  that  it  shall  work 
wrong  to  another,  by  what  token  may  he 
become  incorporated  under  a  name  selected 
by  himself  to  effect  like  wrong?  And  how 
is  the  sovereignty  of  a  great  state  impugned 
by  the  denial  to  incorporators  of  a  right  to 
perpetrate  such  a  wrong?  Is  it  possible 
that  a  sovereignty  of  a  state  can  be  thus 
invoked  to  perpetrate  a  fraud?  If  it  may 
be,  then  indeed  will  that  sovereignty  stand 
for  oppression,  and  not  for  justice.  Then 
could  one  who,  in  connection  with  a  business 
to  which  his  name  had  been  attached  and 
had  given  value  to  it,  having  disposed  of 
the  right  to  use  that  name  to  another,  and 
so  by  the  law  prohibited  from  using  it  in 
connection  with  a  like  business  under  cir- 
cumstances that  would  work  a  fraud,  be  en- 
abled to  effect  the  fraud  by  simply  becoming 
incorporated  under  that  name  under  the  sov- 
ereignty of  the  state  of  Illinois.  We  cannot 
bend  our  judgment  to  the  conclusion  that  a 
sovereign  state  designed  thus  to  confer  im- 
munity for  wrong.  The  court,  in  a  review 
of  the  evidence,  further  held  that  the  trade 
name  and  good  will  of  the  business  were,  as 
a  matter  of  fact,  not  transferred  by  an  as- 
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Bignmen ;  which  merely  transferred  the  right 
of  the  vendor  to  the  business,  "its  assets, 
profits,  and  emoluments,"  and  that  the  ne- 
gotiations for  a  sale  did  not  comprehend 
such  transfer.  Whether  this  legal  conclu- 
sion be  correct,  we  need  not  inquire;  but  the 
fact  seems  to  luive  had  influence,  for  the 
court  seeks  to  distinguish  the  case  then  in 
hand  from  its  decision  in  Frazer  v.  Frazer 
Lubricator  Co.  121  111.  147,  13  N.  E.  639, 
in  which  that  court  held  that  one  selling  out 
an  established  business,  and  with  his  own 
name  to  be  used  in  connection  with  the 
business,  cannot  afterwards  assume  it  in 
carrying  on  a  like  business;  and  this  upon 
the  ground  that  the  instrument  of  transfer 
in  that  case  expressly  authorized  the  vendee 
to  use  the  name  as  a  trademark,  or  as  indi- 
cating the  material  or  product  theretofore 
manufactured  by  the  vendor,  and  confeiTed 
upon  the  vendee  the  exclusive  authority  to 
use  his  name  for  such  purpose.  The  court 
seems  to  have  been  also  influenced  by  the 
fact  that,  as  the  boilers  were  made  for  use 
by  those  ordering  them,  and  were  not  upon 
the  market  for  sale,  there  could  be  but  little, 
if  any,  confusion  or  improper  interference. 
If  that  fact  be  potential,  it  is  unavailing  in 
the  case  in  hand.  Here  the  defendants  reach 
out  into  the  markets  of  the  east,  and  per- 
sistently and  deliberately  place  goods  of 
their  manufacture  upon  the  market,  selling 
them  under  such  guise  that  experienced 
dealers  are  imposed  upon.  With  respect  to 
the  denial  by  the  supreme  court  of  Illinois 
of  the  right  of  a  foreign  corporation  to  con- 
test in  the  courts  of  that  state  the  right  of 
a  domestic  corporation  to  the  corporate 
name  given  it  by  the  state  in  its  articles  of 
incorporation,  even  if  that  name  be  selected 
in  fraud  and  be  used  to  perpetrate  a  wrong, 
we  are  not  concerned.  The  state  of  Illinois 
has  the  undoubted  right  to  regulate  its  own 
courts  in  its  own  way,  and,  if  it  so  will,  to 
turn  a  deaf  ear  to  a  demand  for  justice.  A 
Federal  court,  however,  is  organized  in  part 
to  listen  to  the  complaints  of  citizens  and 
corporations  of  one  state  against  citizens  or 
corporations  of  another  state,  and  its  doors 
may  not  he  closed  by  any  ruling  of  a  state 
tribunal.  We  study  the  decisions  of  the 
highest  oouit  of  a  state  with  respectful  def- 
erence, but  cannot  be  concluded  thereby  in 
such  a  case  a«  the  prosent  one,  when  the  rul- 
ing invoked,  in  our  judgment,  works  a  griev- 
ous wrong.  We  cannot  follow  the  decision 
in  the  Hazelton  Oase.  The  doctrine  of  the 
Illinois  court,  as  we  conceive,  is  not  in  ac- 
cord with  the  decisions  of  the  Federal  and  of 
nther  state  courts.  Celluloid  Mfg.  Co.  v. 
Ccllonite  Mff.  Co.  32  Fed.  94;  R.  W.  Rog- 
ers Co.  V.  Wfii.  Rogers  Mfg.  Co.  17  C.  C.  A. 
576,  35  U.  S.  App.  843,  70  Fed.  1017;  Inves- 
tor Pub.  Co.  V.  Dobinson,  72  Fed.  603;  Chas, 
C2  L.  R.  A. 


8.  ffiggin^t  Co.  v.  Higgins  Soap  Co.  144  N. 
Y.  462,  27  L.  R.  A.  42,  39  N.  E.  490;  Holmes, 
B.  d  H.  V.  Holmes,  B.  d  A.  Mfg.  Co.  37 
Conn.  278,  293,  9  Am.  Rep.  324. 

In  the  flrst  of  these  cases  Mr.  Justice 
Bradley  of  the  Supreme  Court  of  the  United 
States,  observed:  "As  to  the  imitation  of 
the  complainant's  name,  the  fact  that  both 
are  corporate  names  is  of  no  consequence  in 
this  connection.  They  are  the  business 
names  by  which  the  parties  are  known,  and 
are  to  be  dealt  with  precisely  as  if  they  were 
the  names  of  private  firms  or  partnerships. 
The  defendant's  name  was  of  its  own  choos- 
ing, and,  if  an  unlawful  imitation  of  the 
complainant's,  is  subject  to  the  same  rules 
of  law  as  if  it  were  the  name  of  an  unincor- 
porated firm  or  company.  It  is  not  identi- 
cal with  the  complainant's  name.  That 
would  be  too  g^ss  an  invasion  of  the  com- 
plainant's right.  Similarity,  not  identity, 
is  the  usual  recourse  when  one  party  seeks 
to  benefit  himself  by  the  good  name  of  an- 
other." 

The  whole  contention  is  well  summed  up 
by  Mr.  Hopkins  in  his  recent  work  upon  Un- 
fair Trade  (p.  108) :  "Where  the  defendant 
is  a  corporation  whose  corporate  name  in- 
cludes a  proper  name,  and  was  selected  by 
its  incorporators  with  the  intent  and  for  the 
purpose  of  deceiving  the  public  into  the  be- 
lief that  its  goods  are  the  goods  of  the 
plaintiff,  such  frauds  will,  of  course,  be  en- 
joined." 

Here  the  right  to  the  name  belongs  to  the 
complainant  by  virtue  of  t)ie  sale  of  the 
right  to  that  name  under  the  proceedings  in 
Connecticut.  The  stockholders  of  the  origi- 
nal corporation,  including  three  of  these  de- 
fendants, are  stockholders  of  the  complain- 
ant company.  The  proceeding  was  a  mere 
reorganization,  and  the  complainant  suc- 
ceeded to  all  the  rights  of  the  old  company, 
and  to  the  equitable  rights  of  the  stockhold- 
ers representing  that  company.  The  court 
below  denied  relief  because  the  defendant 
company  was  incorporated  two  years  prior 
to  the  incorporation  of  the  complainant, 
overlooking  the  fact  that  the  complainant 
corporation  does  not  claim  by  virtue  of  its 
incorporation,  but  in  right  of  the  first  cor- 
poration and  its  stockholders  to  the  name 
it  had  acquired  in  the  business.  The  right 
does  not  spring  from  the  Incorporation,  but 
from  the  transfer  of  the  trade  name  and 
good  will.  The  status  of  the  complainant 
is  precisely  the  same  as  though  the  original 
Connecticut  corporation,  continuing  to  exist 
and  to  prosecute  business,  was  the  party 
here  complaining  of  the  wrong.  Tlie  assump- 
tion of  the  name  "Peck  Bros.  Co."  was  of  it- 
self the  utterance  of  a  falsehood,  for  there 
were  no  brothers  Peck  interested  in  the 
corporation.    The  name  assumed  was  vol 
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tarily  selected,  and,  as  we  must  believe,  for 
the  purpose  of  appropriating  the  good  will 
and  trade  name  of  another.  If  not  original- 
ly so  designed,  it  is  clear  that,  upon  failure 
to  procure  the  right  by  purchase,  the  name 
was  afterwards  used  for  the  purpose  of  mis- 
leading the  public,  and  appropriating  to  it- 
self without  right,  the  valuable  trade  name 
of  another.  That  wrong  has  been  effected. 
Further  wrong  should  be  prevented.  The 
remedy,  if  the  defendants  be  honest,  is  sim- 
ple. They  have  but,  under  the  law,  to 
change  tlie  name  wliich  they   selected,   and 


which  has  wrought  the  injury.  In  any  events 
they  should  be  enjoined  from  further  perpe- 
tration of  the  wrong. 

The  decree  is  rei^raed,  and  the  cause  re- 
manded, with  a  direction  to  the  court  below 
to  decree  for  the  complainant  in  accordance 
with  the  prayer  of  the  bill. 

Eehearing  denied* 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  November 
3,  1902. 
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TEXAS  ft  PACIFIC  RAILWAY  COMPANY, 
Plff.  in  Err., 

V. 

G.  R.  L.  WHITE. 
(42  C  C.  A.  86,  101  Fed.  928.) 

An.  awravatlon  of  personal  Injuries, 
caused  by  the  nefflect  or  failure  of 
the  Injured  person  to  obtain  the  needed 
medical  or  surgical  aBsistance,  cannot  be 
charged  against  the  party  by  whose  negli- 
gence the  original  Injury  was  received. 

(May  1,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  McOarmiok,  and 
Shelby,  Circuit  Judges. 

Messrs.  T.  J.  Freeman  and  W.  T,  Arm- 
istead,  for  plaintiff  in  error: 

The  injured  party  is  bound  to  lighten  the 
consequential  damages  as  much  as  he  can  by 
ordinary  care  and  diligence. 

Secord  v.  8t.  Paul,  M,  d  M,  R.  Co.  5  Mc- 
Crary,  515,  18  Fed.  221 ;  Chtlf,  C.  d  8.  F.  R. 
Co.  V.  Coon,  69  Tex.  733,  7  S.  W.  492;  1 
Sutherland,  Damages,  148;  Henze  v.  St, 
Louis,  K.  C,  d  N.  R.  Co.  71  Mo.  642. 

It  is  negligence  in  the  injured  party  to 
fail  to  do  anything  after  the  accident  that 
would  diminish  the  damage,  and  the  same 


Note. — For  other  cases  in  this  series  as  to  ag- 
grayation  of  personal  injuries  by  subsequent 
carelessness  or  mistake  of  injured  person  or 
physician,  see  Owens  ▼.  Baltimore  &  O.  R.  Co. 
(C.  C.  S.  D.  Ohio)  1  L.  R.  A.  75 ;  Goshen  v.  Eng- 
land (Ind.)  5  L.  R.  A.  253;  Du  Bois  y.  Decker 
(N.  T.)  14  L.  R.  A.  429 ;  Salladay  y.  Dodgeyille 
<Wls.)  20  L.  R.  A.  541;  Selleck  y.  Janesyiile 
(Wis.)  41  L.  R.  A.  563,  47  L.  R.  A.  691,  and 
Martinez  v.  Bernhard  (La.)  55  L.  R.  A.  671. 
62  L.  R.  A. 


is  a  bar  to  any  recoveiy  except  for  the  orig- 
inal injury  itself. 

Brwxm  v.  Sullivan,  71  Tesc.  470,  10  S.  W. 
288. 

Mr,  J.  F.  Jones  for  defendant  in  error. 

MeGormlekt  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Q.  R.  L.  White,  the  defendant  in  error, 
brought  his  action  against  the  Texas  &  Paci- 
fic Railway  Company,  the  plaintiff  in  error, 
claiming  damages  for  an  injury  alleged  to 
have  been  received  by  him  while  a  passenger 
on  the  railway  company's  railroad,  through 
the  negligence  of  its  servants.  He  had 
shipped  a  car  of  cattle  by  this  railroad  from 
Jefferson  to  Abilene,  in  Texas,  and  was  trav- 
eling by  contract  on  a  drover's  pass  for  the 
purpose  of  caring  for  the  cattle  on  the  way. 
They  arrived  at  Dallas  on  the  morning  of 
November  26,  1897.  At  the  time  of  arrival 
the  plaintiff  was  in  the  caboose  asleep.  He 
was  awakened  by  the  conductor  of  the  train, 
and  told  that  his  car  of  cattle  needed  his  at- 
tention, and  to  get  up  and  look  after  them, 
which  he  proceeded  to  do.  He  alleged  and 
testified  that  in  a  few  minutes  after  he  was 
awakened  he  left  the  caboose,  and  going  to- 
wards the  car  which  contained  his  cattle  he 
met  the  conductor,  and  asked  him  hoi^  long 
the  train  would  remain  standing  on  the  side 
track,  and  was  told  that  it  wouM  remain 
forty  or  fifty  minutes.  He  then  proceeded 
to  his  car,  and  by  the  use  of  a  prod  pole  got 
up  all  the  cattle  that  were  down,  except  one 
in  the  middle  of  the  car,  which  he  could  not 
get  up  with  such  help  as  he  could  render 
from  the  outside  of  the  car.  He  therefore 
entered  the  car  to  open  the  press  of  the 
standing  cattle,  so  that  he  could  relieve  the 
one  that  was  down ;  and  as  he  was  about  to 
do  this  the  car  was  suddenly  moved  a  few 
feet,  and  as  suddenly  stopped,  without  any 
warning  to  him,  throwing  the  weight  of  half 
of  the  cattle  in  the  car  against  him,  and 
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pushing  him  against  a  trough)  whereby  he 
received  a  serious  injury  in  his  abdomen,  re- 
sulting in  causing  him  great  pain,  and  in 
producing  a  serious  and  painful  disease  of 
his  bowels,  and  sharp,  severe,  and  continuing 
pain  in  his  spine  or  back,  and  in  producing 
varicocele.  He  gives  detail  of  symptoms 
and  suffering  unnecessary  to  recite.  The  de- 
fendant answered  by  a  general  demurrer  and 
a  general  denial.  The  conductor,  the  en- 
gineer>  and  the  brakeman  on  the  train  all 
testified  that  the  car  did  not  move  during 
the  time  that  the  plaintiff  was  in  it.  It  was 
shown  without  dispute  that  the  plaintiff  did 
not  at  any  time  mention  the  fact  of  his  hav- 
ing been  hurt  to  any  of  the  servants  of  the 
company ;  that  he  proceeded  with  his  car  of 
cattle,  riding  on  the  top  of  that  car,  from 
Dallas  to  Ft.  Worth.  There  the  cattle  were 
imloaded,  and  after  a  few  hours  reloaded, 
during  which  time  he  was  with  the  servants 
of  the  company,  and  did  not  mention  having 
received  any  injury;  that  he  then  proceeded 
on  the  train,  carrying  the  cattle  from  Ft. 
Worth  to  Abilene,  where  the  same  were  dis- 
charged, and  he  and  an  employee  of  his  took 
charge  of  them,  and  drove  them  to  his  ranch 
in  Jones  county,  a  distance  of  37  miles  from 
Abilene,  the  plaintiff  traveling  on  foot ;  that 
he  remained  at  his  ranch  several  days,  and 
then  walked  to  Anson,  and  from  there  trav- 
eled by  stage  to  Abilene,  where  he  took  the 
train,  and  proceeded  to  Winnsboro,  where 
his  family  then  were.  During  this  journey- 
ing, which  consmned  about  ten  days,  he 
made  no  complaint  to  any  of  the  servants  of 
the  company  of  having  received  any  injury 
on  the  company's  car.  He  testified  that  he 
would  not  have  gone  into  the  car  had  not 
the  conductor  told  him  that  the  car  was  go- 
ing to  stand  there;  that  after  he  was  hurt 
he  went  to  the  caboose,  and  laid  down  half 
an  hour,  and  then  went  and  got  on  the  car 
which  had  his  cattle  in  it  a  few  minutes  be- 
fore the  train  left  Dallas ;  that  a  man  named 
Carpenter,  who  had  some  cattle  on  the  same 
train,  went  to  the  caboose  with  him ;  that  he 
told  Carpenter  that  he  was  hurt  and  suffer- 
ing, and  opened  his  clothes  to  see  if  the  skin 
was  broken  anywhere.  Carpenter  testified 
that  he  saw  the  plaintiff  before  he  went  into 
the  cattle  car,  and  also  saw  him  immediate- 
ly after  he  came  out,  and  saw  a  difference  in 
him  after  he  came  out;  that  the  plaintiff 
had  a  bruised  place  on  his  side,  and  said  he 
thought  he  was  badly  hurt.  He  showed 
Carpenter  the  bruised  place.  The  plaintiff 
testified  that  the  reason  he  did  not  tell  the 
railroad  people  about  his  being  hurt  at  the 
time  was  that  there  was  not  a  railroad  man 
about  the  caboose  when  he  got  back  to  it. 
There  was  no  brakeman  where  he  was  on  the 
train.  He  left  the  caboose,  and  went  to  his 
car,  before  they  got  ready  to  leave.  The 
«2  L.  R.  A. 


railroad  men  were  with  the  train  when  it 
got  to  Ft.  Worth,  and  there  were  railroad 
men  in  the  engine  all  the  way.  When  the 
train  stopped  at  Ft.  Worth  he  could  have 
told  them  about  it,  but  did  not  do  it  that 
he  remembers,  and  he  does  not  know  what 
they  could  have  done  for  him  if  he  had  told 
them ;  that  he  was  among  strangers  there  at 
Ft.  Worth.  He  also  testified  that  he  suf- 
fered much  in  going  from  Abilene  to  his 
ranoh;  that  immediately  after  receiving  the 
hurt — ^that  is,  as  soon  as  he  recovered  and 
got  his  balance — ^he  left  the  car  because  he 
was  scared ;  that  he  did  not  think  then  that 
he  was  seriously  hurt;  that,  though  it 
pained  him  considerably,  he  supposed  he 
would  get  over  it,  and  the  reason  he  did  not 
have  a  physician  until  he  got  back  to  Winns- 
boro was  because  he  had  hopes  of  wearing  it 
out,  and  that  it  would  pass  off;  that  he 
wanted  to  get  back  to  his  home,  where  he 
could  get  his  family  physician;  that  at  An- 
son, on  the  way  back  to  Abilene,  he  suffered 
so  much  that  those  who  were  with  him  ad- 
vised him  to  get  a  doctor,  but  he  told  thera 
that  he  was  going  to  try  to  go  home  if  pos- 
sible. He  testified  that  there  had  been  no 
cessation  in  the  pain  since  he  was  injured; 
that  he  did  not  call  for  a  doctor  as  he  went 
through  Winnsboro  on  his  way  home,  nor 
5iend  for  a  doctor  while  he  was  at  home,  but, 
as  the  suffering  continued,  he  went  to  see  the 
doctor  a  few  days  after  he  reached  his  home, 
and  about  ten  days  after  receiving  the  hurt ; 
that  on  his  way  home  he  suffered  so  much, 
and  his  symptoms  were  so  violent,  that  at 
Greenville  persons  who  were  with  him 
brought  a  physician  to  see  him,  but 
that  he  (the  plaintiff)  hardly  remembers 
this  physician  being  with  him.  He  testified 
that  he  was  positive  that  he  did  need  a 
doctor  on  the  trip;  that  there  were  doctors 
all  along  through  that  country,  but  that  he 
had  hopes  that  he  was  not  hurt  seriously, 
and  was  willing  to  endure  the  pain  rather 
than  be  out  the  money  that  the  doctor  would 
charge  him,  and  that  he  thought  he  could 
get  along  without  one;  that  he  did  not  get 
any  medicine  at  that  time  to  relieve  the 
pain,  because  he  did  not  know  what  to  get; 
that  those  who  were  with  him  gave  him 
medicine  at  Anson  to  relieve  his  pain,  and 
wanted  him  to  get  a  doctor,  but  that  he  de- 
termined to  try  to  worry  through  without 
one.  Many  witnesses  testified  on  the  trial. 
There  was  sharp  conflict  in  the  testimony  as 
to  the  moving,  of  the  cattle  car  while  the 
plaintiff  was  in  it,  and  as  to  whether  he  re- 
ceived any  injury,  and,  if  so,  as  to  the  na- 
ture and  extent  of  it.  There  was  a  verdict 
and  judgment  for  the  plaintiff  in  the  sum 
of  .$9,000. 

The  plaintiff  in  error  assigns  as  error*  I  p 
"(1)     The  court  erred  in  refusing  spec® 
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charge  No.  1  asked  by  the  defendant,  as  fol- 
lows: 'Upon  the  law  and  the  facts  in  this 
case,  you  are  instructed  to  return  a  verdict 
for  the  defendant.'  (2)  The  court  erred 
in  refusing  to  give  special  charge  No.  2 
asked  by  the  defendant,  as  follows:  'The 
plnintitf  does  not  prove  any  injury  to  hid 
spine,  an<!  if  you  should  find  for  the  plaintiff 
under  the  instructions  you  will  not  estimate 
anything  for  injury  to  the  plaintiff's  spine.' 
(3)  The  court  erred  in  refusing  to  give  spe- 
cial charge  No.  4  asked  by  the  defendant,  as 
follows:  *If  you  find  that  the  present  con- 
dition of  the  plaintiff  could  have  been  avert- 
ed by  proper  medical  treatment,  and  the 
plaintiff  failed  to  use  ordinary  care  in  hav- 
ing himself  treated,  he  cannot  recover  for 
the  pain  or  suffering,  mental  or  physical, 
which  he  has  sulTered,  if  any,  by  reason  of 
his  neglect  in  failing  to  have  himself  treated 
or  operated  upon  by  physicians.'  (4)  The 
court  erred  in  refusing  to  give  special  charge 
No.  5  asked  by  the  defendant,  as  follows: 
*If  you  believe  from  the  evidence  that  the 
plaintiff  was  injured  as  alleged  by  the  de- 
fendant company,  and  that  his  said  injuries 
were  caused  by  his  own  negligence,  or  that 
his  negligence  contributed  to  his  said  injury, 
you  will  find  for  the  defendant.'" 

The  first  error  assigned  is  clearly  not  well 
taken,  because  there  is  evidence  tending  to 
support  the  plaintiff's  case.  For  a  similar 
reason,  the  second  error  assigned  is  not  well 
taken ;  for  there  is  evidence  tending  to  show 
that  the  plaintiff's  spine,  or  his  back,  was 
affected  by  the  injury.  The  fourth  error  as- 
signed is  not  well  taken,  because  it  is  fully 
embraced  in  the  charge  given  by  the  court. 
The  third  assignment  of  error  presents  mat- 
ter on  account  of  which  we  think  the  judg- 
ment must  be  reversed.  The  defendant  in 
orror  believed  that  the  exigency  of  his  busi- 
ness required  him  to  continue  the  journey 
with  his  cattle,  and  to  continue  his  care  of 
them  until  they  reached  the  ranch,  and  it  is 
not  unnatural  or  unreasonable  that  he 
should  hesitate  to  employ  physicians  who 
were  strangers  to  him  while  he  could  endure 
the  suffering  he  experienced  until  he  could 
reach  home,  to  have  the  advice  and  attention 
of  his  family  physician.  While  these  rea- 
sons for  his  action  commend  themselves  to 
our  experience  and  sympathy,  yet  if  there- 
from an  aggravation  of  his  injury  resulted, 
from  his  active  attention  to  his  business;  or 
from  his  failure  to  obtain  the  advice  and  aid 
of  competent  physicians  who  were  accessible, 
such  aggravation,  whether  it  resulted  from 
his  positive  active  exertion,  or  from  his  neg- 
lect or  failure  to  obtain  the  needed  medical 
or  surgical  assistance,  cannot,  in  justice,  be 
charged  against  the  defendant  railway  com- 
pany in  addition  to  its  liability  for  the  orig- 
inal injury  to  the  extent  of  the  damage  it 
02  L.  R.  A. 


necessai'ily  caused.  Tlie  subject  of  the  ag- 
gravation of  damages  by  reason  of  his  con- 
tinuing his  journey  under  the  conditions 
shown  by  the  proof  is  amply  covered  by  the 
charge  of  the  court.  It  was,  however,  as  in- 
cumbent on  the  plaintiff  to  procure  the  ad- 
vice of  a  competent  physician  and  surgeon, 
if  accessible,  as  it  was  to  refrain  from  such 
physical  exertion  as  tended  to  aggravate  his 
injury.  We  ooosider  that  the  requested 
charge  No.  4  ie  sound  in  substance,  and, 
while  it  is  not  exhaustive,  it  was  error  in 
the  court  to  refuse  it  without  giving  an  ap- 
propriate instruction  on  the  subject  to 
which  it  relates.  Texas  d  P,  R.  Co,  v.  Pat- 
ton,  9  C.  C.  A.  487,  23  U.  S.  App.  333,  61 
Fed.  250;  Kirhy  v.  Estill,  76  Tex.  484,  12  S. 
W.  807.  There  was  proof  tending  to  show 
that  a  part  of  the  trouble  of  which  the 
plaintiff  below  complained  could  have  been 
speedily  cured,  at  a  small  expense  and  with- 
out hazard,  by  prompt  proper  surgical  treat- 
ment. As  to  the  existence,  nature,  extent, 
and  likelihood  of  relieving  the  other  troubles 
of  which  the  plaintiff  complained,  the  evi- 
dence is  vague,  conflicting,  and  difficult  to 
weigh.  It  is  competent  evidence,  however, 
and  it  is  the  province  of  the  jury,  difficult  as 
it  may  be,  to  weigh  all  competent  evidence, 
and  determine  issues  of  fact  to  which  it  re- 
lates. The  difficulties  presented  by  this 
character  of  proof  furnish  the  strongest  rea- 
son for  invoking  the  aid  of  a  jury  in  civil 
actions,  it  is  no  more  difficult  to  determine 
whether  or  not  the  plaintiff's  injuries  were 
aggravated  by  his  failure  to  procure  compe- 
tent medical  and  surgical  advice  and  aid, 
and,  if  so,  tg  what  extent,  than  it  is  to  de- 
termine to  what  extent,  if  any,  his  injuries 
were  aggravated  by  his  pursuing  his  jour- 
ney, taking  his  cattle  to  their  destination, 
and  returning  home  in  the  manner  shown 
by  the  evidence.  No  witness  has  testified, 
or  probably  can  testify,  either  as  to  the  fact 
or  to  the  extoit  of  the  aggravation  of  the 
injury,  if  any,  which  may  have  been  caused 
by  the  subsequent  conduct  of  the  plaintiff, 
either  in  the  matter  of  his  continuing  severe 
physical  exertions,  or  in  the  matter  of  his 
failure  to  employ  competent  medical  or  sur- 
gical advice  and  assistance.  Direct  testi- 
mony on  this  subject  can  lutrdly  be  had. 
From  the  nature  of  the  case,  opinion  testi- 
mony must  be  relied  on,  and  in  considering 
opinion  or  expert  testimony  the  opinion  of 
the  jury  is  the  chief  factor  in  readying  ulti- 
mate conclusions.  The  conditions  may  or 
may  not  have  required  a  surgical  operation. 
Prompt  and  skilful  treatment  of  the  bruised 
locality  might  or  might  not  have  prevented 
or  arrested  the  bowel  trouble  complained  of, 
or  the  affection  of  the  spine  or  back,  but  the 
subject  should  have  been  submitted  to  the 
jury  for  their  consideration  on  the  proof  of- 
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fered.  On  another  trial  tlie  court  may  am- 
plify the  charge  presented  in  the  fourth  re- 
quest, which  we  hold  it  was  error  on  the 
former  trial  to  refuse  without  giving  an  ap- 
pro|:riate  charge  on  the  subject.  The 
learned  trial  judge  recognized  the  settled 
doctrine  that  it  was  the  plaintiff's  duty  to 
use  reasonable  care  not  to  aggravate,  or  suf- 
fer to  be  aggravated,  so  far  as  he  could  pre- 
vent it,  the  injury  which  he  had  received. 
The  application  of  this  doctrine  to  the  sub- 
ject of  the  plaintiff's  failure  to  promptly  ob- 
tain professional  medical  and  surgical  as- 
sistance is  not  very  clearly  shown  by  the  ad- 
judged cases  or.  te.^t  writers,  so  far  as  wc 
have  been  able  to  examine.  The  plaintiff  in 
error  has  referred  us  to  only  one  case  (iSfe- 


corcf  V.  8t,  Paulf  M.  rf  .If.  R.  Co.  5  ^fcCrary, 
615,  18  Fed.  221),  which  is  the  report  of  a 
trial  in  the  circuit  court.  Mr.  Beach,  in  his 
work  on  Contributory  Negligence,  §§  69-71, 
and  the  notes  thereto,  refers  to  cases  more 
or  less  analogous  to  the  instant  case  (Pull- 
man Palace  Car  Co.  v.  Bluhm,  109  111.  20, 
60  Am.  Rep.  601 ;  Chase  v.  A' etc  York  C.  R. 
Co,  24  Barb.  273;  Sherman  v.  Fall  River 
Iron  Works  Co,  2  Allen,  624,  79  Am.  Dec. 
799;  and  others),  some  of  which  we  have 
carefully  examined. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  direction  to  award  the  defendant 
therein  a  new  trial. 


GEORGIA  SUPREME  COURT. 


EQUITABLE  LOAN  &  SECURITY  COM- 
PANY et  al,,  Plffs.  in  Err., 
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•1.  The  poTver  of  the  courts  to  declare 
A  contract  void  for  being  In  contravention 
of  a  sound  public  policy  is  a  very  delicate  and 
undeflced  power,  and,  like  the  power  to  de- 
clare a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  from  doubt 

2.  The  AuthorttF  of  the  la^maklnff 
pov«'er  to  interfere  with  the  private  rigbt  of 
contract  has  its  limits,  and  the  courts  should 
be  extremely  cautious  in  exercising  the  power 
to  supervise  private  contracts  which  the  law- 
making power  has  not  declared  unlawful. 

3.  The  courts  are  not  anthorlmed  to 
decla-re  a  contract  -void  merely  because  it 
may  be  unwise,  or  even  foolish.  Folly  is  not 
In  all  cases  fraud. 

4.  The  people  of  this  state,  as  paren- 
patrifB,  have  the  power,  through  the  courts, 
to  protect  persons  of  unsound  mind,  or  under 
other  disability,  from  the  harmful  effects  of 
unwise  or  foolish  contracts;  but  the  power 
does  not  extend  to  such  contracts  when  made 
by  persons  of  full  age,  of  sound  mind,  and 
laboring  under  no  disability. 

8.  The  posslhlllty  or  prohahllltF  of 
performance  of  many  contracts  known 
to  the  commercial  world  is  dependent  upon  so 
many  contingencies  that  it  is  only  in  an  ex- 
treme  case  that  a  given  contract  can  be  said, 
as  matter  of  law,  to  be  so  incapable  of  per- 
formance as  to  evidence  a  purpose  to  defraud. 

*Headnote8  by  Cobb,  J. 


O.  The  courts  vrlll  always  relieve  an 
Innocent  party  from  tta«  obligation  of  a 
contract  which  is  the  result  of  a  fraud ;  but 
all  contracts  which  are  unreasonable,  unwise, 
or  even  foolish,  are  not  necessarily  fraudu- 
lent 

7.  The  success  of  many  leffltlntate 
husfness  schemes,  especially  those  relat- 
ing to  the  handling  and  improving  of  sums  of 
money,  depends  largely  upon  the  honesty,  wis- 
dom, and  business  sagacity  of  those  in  charge 
of  the  scheme;  and  one  who  goes  into  such 
schemes  takes  the  risks  that  are  always  inci- 
dent to  intrusting  another  with  funds  for  im- 
provement and  profit. 

8.  While  forfeitures  are  not  unlatvfnl 
the  lav«'  does  not  favor  them,  and  all 
ambiguities  in  a  contract  are  to  be  re- 
solved against  their  existence;  but  where  a 
contract  in  unmistakable  terms  provides  for  a 
forfeiture,  and  is  otherwise  free  from  legal 
infirmity,  neither  a  court  of  law  nor  a  court 
of  equity  will  relieve  against  the  forfeiture. 

9.  Joint  tenancy,  with  its  incident  of  sur- 
vivorship, as  it  existed  at  common  law,  Is 
abolished.  While  survivorship  is  not  favored 
by  the  law  of  this  state,  and  will  never  arise  by 
operation  of  law,  it  is  not  prohibited,  and, 
when  a  contract  provides  for  it  in  express 
terms  or  by  necessary  implication,  the  law 
will  allow  the  contract  to  be  enforced. 

10.  An  Investment  association,  ^rhlch 
applies  the  principle  of  survivorship 
to  the  investments  by  subscribers,  the  surviv- 
orship depending  upon  default  of  the  mem- 
bers. Instead  of  death,  is  not  prohibited  by 
law. 

11.  The  mere  fact  that  an  enterprise 
depends  for  Its  success,  to  some  extent, 
on  forfeitures  and  lapses,  is  not  alone  suili- 
cient  to  render  the  scheme  unlawful. 


NOTis. — As  to  what  constitutes  a  lottery,  see 
also,  in  this  series.  People  v.  Elliott  (Mich.)  8 
L.  R.  A.  403,  and  note;  Yellowstone  Kit  v.  State 
<Ala.)  7  L.  R.  A.  590,  and  note;  Ballock  v. 
SUte  (Md.)  8  L.  B.  A.  671,  and  note;  State  v. 
Boneil  (La.)  10  L.  R.  A.  60 ;  State  ew  ret.  Kel- 
logg V.  Kansas  Mercantile  Asso.  (Kan.)  11  L. 
B.  A.  430 :  Long  v.  Bute  (Md.)  12  L.  R.  A.  89 , 
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and  note,  12  Tj.  R.  A.  425 ;  Thornhlll  v.  O'Rear 
(Ala.)  31  L.  R.  A.  792;  Lynch  v.  Rosenthal 
(Ind.)  31  L.  R.  A.  835 ;  People  ew  rel.  Lawrence 
V.  Fallon  (N.  Y.)  37  L.  R.  A.  227;  Meyer  v. 
State  (Ga.)  51  L.  R.  A.  406 ;  State  ew  rel.  Sheets 
V.  Interstate  Sav.  Invest.  Co.  (Ohio)  52  L.  R. 
A.  530 ;  and  State  ex  rel.  Prout  v. '  Nebra8k|i/> 
Home  Co.  (Neb.)  60  U  R.  A.  448.  ^'^ 
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12.  It  wonld  seem  that,  In  order  to  ren- 
der a.  scbeme  nnln^vfnl,  contrary  to  pub- 
lic policy,  and  frandulent,  because  It  Is  de- 
pendent for  success  on  forfeitures  or  lapses, 
it  must  appear  that  it  Is  not  only  largely  so 
dependent,  but  that  it  is  beyond  the  range  of 
all  reasonable  probability  that  the  number  of 
forfeitures  or  lapses  necessary  to  effectuate 
the  scheme  will  occur  in  the  time  required. 

13.  An  enterprise  dependent  for  snc- 
cess  npon  forfeitures  or  lapses,  even 
many  forfeitures  or  lapses,  is  not,  for  this 
reason  alone,  inherently  fraudulent. 

14.  In  order  to  constUnte  a.  lotterTi 
three  Ingredients  are  essentially  necessary, — 
consideration,  prise,  and  chance. 

16.  IVhen  a  number  of  persons  are  en- 
titled. In  any  event,  to  a  irlven 
amount,  though  it  may  not  be  the  same 
amount,  and  all  cannot  be  paid  at  one  time, 
the  determination  by  lot  of  what  portion  of 
that  number  shall  be  paid  at  different  times 
would  not  give  the  transaction  the  character- 
istics of  a  lottery.  It  is  when  the  amount  to 
be  paid,  or  the  yalue  of  the  article  to  be  de- 
liYered,  Is  itself  determined,  either  in  whole 
or  in  part,  by  chance,  that  the  elements  of  a 
lottery  are  present. 

10.  It  Is  not  to  be  presumed  tbat  people 
Intend  to  violate  the  la^r,  and  the  lan- 
guage of  their  undertakings  must,  if  possible, 
be  so  construed  as  to  make  the  obligation  one 
which  the  law  would  recognize  as  valid.  All 
ambiguities  are  to  be  resolved  in  favor  of  le- 
gality, and  against  illegality.  The  contract 
is  to  be  held  illegal  only  when  it  will  admit 
of  no  other  construction. 

17.  IVhlle  the  eonstructlon  placed  upon 
a  contract  by  one  of  the  parties  only 
Is  not  controlling,  still,  where  a  contract 
is  capable  of  being  construed  either  as  legal 
or  illegal,  and  either  party,  and  especially 
the  party  upon  whom  the  main  obligation 
rests,  has  uniformly  placed  that  construction 
upon  the  contract  which  would  render  it  le- 
gal, this  fact  may  be  properly  considered  in 
determining  the  validity  of  the  contract. 

18.  A  corporation  had  authority  under 
Its  charter  to  deal  In  stocks,  bonds, 
etc.,  to  negotiate  loans,  to  loan  money,  to  pur- 
chase, Improve,  and  sell  property,  both  real 
and  personal,  to  guarantee  the  payment  of  ob- 
ligations, and  to  issue  investment  certificates, 
to  be  paid  for  by  the  investor  in  monthly  in- 
stalments. A  large  number  of  these  certifi- 
cates were  issued.  The  provisions  of  each  cer- 
tificate were,  in  substance,  as  follows:  An 
obligation  to  pay  the  holder  $500  at  the  end 
of  fourteen  years,  in  consideration  of  the  pay- 
ment by  htm  of  $4  as  a  membership  or  initia- 
tion fee  and  instalments  of  $1.25  each  month 
until  the  end  of  that  period.  The  $4  was 
given  as  compensation  to  the  agent  procuring 
the  contract,  and  25  cents  of  each  monthly 
Instalment  went  to  pay  expenses  of  the  com- 
pany. Fifty  per  cent  of  each  monthly  instal- 
ment and  all  fines  made  a  redemption  fund; 
30  per  cent  a  reserve  fund.  The  holder  was 
required  to  surrender  the  certificate,  when- 
ever called,  upon  the  payment  of  its  redemp- 
tion value,  which  was  declared  to  be  the  full 
amount  paid  in,  with  interest  at  8  per  cent 
per  annum,  and  its  "proportionate  share  of  all 
dividends  or  accumulations  from  fines,  lapses, 
and  interest  earned  in  excess  of  8  per  cent  | 
per  annum.'*     Certificates  were  to  be  called 
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for  redemption  In  the  order  Indicated  by  a 
multiple  table,  based  on  the  figure  3,  which 
appeared  on  the  back  of  each  certificate.  The 
redemption  fund  was  to  be  used  to  pay  ofT 
certificates  called  before  maturity,  to  pay  cer- 
tificates at  maturity,  to  pay  estates  of  de- 
ceased certificate  holders  who  were  not  over 
fifty  years  of  age  at  the  date  of  the  certifi- 
cate the  amounts  paid  thereon,  with  interest 
at  8  per  cent  and  its  proportionate  share  of 
profits  earned  in  excess  of  8  per  cent  per 
annum.  The  reserve  fund  was  to  be 
used  and  held  for  the  protection  of  ail 
live,  outstanding  certificates.  The  fsilure  to 
pay  an  instalment  subjected  the  holder  to  a 
fine  of  50  cents  each  month.  If  any  instal- 
ment or  fine  remained  unpaid  for  six  months, 
all  payments  were  forfeited  to  the  company, 
provided  that  the  payment  of  84  instalments 
would  entitle  the  holder  to  a  paid-up  certifi- 
cate bearing  4  per  cent  interest.  Lef^l  rep- 
resentatives of  certificate  holders  who  were 
more  than  fifty  years  of  age  at  the  date  of 
the  certificate  were  permitted  to  take  a  paid- 
up  certificate  of  the  character  above  indicated, 
or  to  continue  the  payment  of  instalments. 
The  entire  assets  of  the  company  were  to  be 
liable  for  the  payment  of  the  certificates. 
The  funds  of  the  company  could  be  loaned  to 
certificate  holders  upon  terms  to  be  fixed  by 
the  directors.  No  part  of  the  reserve  or  re- 
demption funds  could  even  be  loaned  to  an  of- 
ficer or  director.  No  ofllcer  or  director  or  any 
member  of  their  families  could  be  a  certifi- 
cate bolder.  It  was  further  provided  in  the 
certificate  "that  no  statement  made  by  any- 
one, except  as  herein  set  forth,  shall  be  bind- 
ing on  this  company."  At  the  time  the  cer- 
tificates were  offered  for  sale,  the  objects,  pur- 
poses, aims,  and  expectations  of  the  com- 
pany were  set  forth  in  literature  which  was 
circulated  by  the  company,  and  the  statements 
therein  were  authorised  by  the  company. 
Held:  (a)  That,  properly  construed,  the  cer- 
tificate does  not  authorise  the  redemption  of 
any  certificate  of  a  living  person  until  it  has 
earned  at  least  8  per  cent  interest  on  the 
amounts  paid  in.  (b)  That  the  scheme  of 
the  company  is  not  a  lottery.  The  fact  that 
the  certificates  to  be  called  for  redemption  are 
determined  by  reference  to  a  table  of  numbers, 
which,  instead  of  being  in  numerical  order, 
has  an  arbitrary  arrangement  based  on  multi- 
ples of  the  figure  3,  thus  making  it  possible 
in  some  cases  for  certificates  to  be  redeemed 
before  others  of  older  date,  does  not  give  the 
scheme  the  characteristics  of  a  lottery,  or 
one  in  the  nature  of  a  lottery,  (c)  That  it 
cannot  be  said,  as  matter  of  law,  tbat  the 
contract  Is  incapable  of  performance  by  le- 
gitimate methods,  or  that  its  performance 
is  so  largely  dependent  upon  forfeitures  or 
lapses  as  to  be  fraudulent,  or  contrary  to  pub- 
lic policy,  (d^  That,  if  any  statement  in  the 
literature  of  the  company  is  at  variance  with 
what  Is  contained  In  the  certificate,  what  is 
stated  in  the  certificate  must  control  until  it 
is  reformed,  or  the  contract  therein  contained 
is  rescinded. 
19.  If  the  scheme  described  In  the  cer« 
tlllcate  above  referred  to  was  a  lot- 
tery, or  in  the  nature  thereof,  or  was  so 
impossible  of  performance  as  to  be  fraudulent, 
or  opposed  to  public  policy,  as  was  contended 
by  the  defendants  in  error,  the  question  as  to 
whether  a  court  of  equity  would,  at  the  in- 
stance of  those  who  knowingly  went  into  the 
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■cheme,  admin  Inter  the  assets  for  their  bene- 
fit. Is  not  now  decided. 

(Simmon*,  Oh.  J.,  and  Lamar,  J.,  dissent.) 

(April  8,  1003.) 

ERHOR  to  the  Superior  Court  for  Fulton 
County  to  review  an  order  appointing 
a  receiver  in  a  suit  brought  to  settle  the  af- 
fairs and  distribute  the  funds  of  the  defend- 
ant corporation.    Reversed. 

Hie  facts  are  stated  in  tlie  opinion  of  the 
trial  court,  which  was  delivered  by  Judge 
Lumpkin,  and  was  as  follows: 

On  January  30,  1894,  the  Equitable  Loan 
k  S<K!urity  Company  was  incorporated,  its 
capital  stock  being  $2,500.  It  began  issuing 
what  were  called  "investment  certificates," 
the  certificates  first  issued  being  designated 
as  "class  A."  Before  the  end  of  that  year 
the  Postofiice  Department  refused  the  com- 
pany the  use  of  the  United  States  mails, 
holding  Irhat  the  certificates  issued  by  it  and 
the  business  conducted  by  it  constituted  a 
lottery  scheme.  After  this  the  company  be- 
gan issuing  another  set  of  certificates,  which 
it  called  "class  6."  On  March  26,  1896,  it 
obtained  an  amendment  to  its  charter,  con- 
fen-jng  power,  among  Other  things,  "to  pur- 
chase, improve,  lease,  sell,  dispose  of,  or  use 
in  any  way  it  may  see  fit  property  of  any 
description,  whether  real  or  personal."  In 
March,  1897,  McMillan  and  others  filed  their 
equitable  petition  seeking  to  have  a  receiver 
appointed,  alleging,  among  other  things, 
that  the  contracts  were  illegal,  and  impossi- 
ble of  performance;  that  the  agents  of  the 
company  who  procured  them  to  purchase 
these  certificates  made  fraudulent  represen- 
tations to  them;  and  that  it  was  insolvent. 
On  the  preliminary  hearing,  the  affidavits  be- 
ing conflicting,  and  the  presiding  judge  not 
having  before  him  such  full  light  on  all  the 
questions  involved  in  the  case  as  he  pre- 
ferred to  have  before  making  a  final  adjudi- 
cation, he  permitted  the  company  to  give 
bcmd  in  lieu  of  appointing  a  receiver  ad  in- 
terim. The  case  was  carried  to  the  supreme 
court,  where  this  ruling  was  affirmed  as  a 
proper  use  of  discretion,  as  the  case  then 
stood.  102  Ga.  575,  27  S.  E.  668.  In  1898 
it  was  referred  to  an  auditor. to  report  on 
all  questions  of  law  and  fact,  together  with 
the  evidence  on  which  he  based  his  findings. 
On  December  16,  1899,  the  auditor  filed  his 
report.  To  this  exceptions  were  filed  by 
McMillan  and  others,  and  they  came  on  for  a 
hearing  in  1900.  Before  any  decision  was 
reached,  the  plaintiffs  withdrew,  and  dis- 
missed their  exceptions,  thus  leaving  noth- 
ing before  the  court  to  decide.  Under .  the 
law  of  this  state  (Civil  Code  1895,  §  4601) 
there  being  no  longer  any  exceptions  to  the 
auditor's  report,  the  court  could  do  nothing 
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but  frame  a  decree  based  on  it,  which  he  ac- 
cordingly did.  Plaintiffs  on  the  present 
hearing  introduced  evidence  seeking  to  show, 
and  contended,  that  some  sort  of  agreement 
or  settlement  was  arrived  at  between  the 
plaintifTs  in  that  case  and  the  company,  and 
that  the  withdrawal  of  the  exceptions  re- 
sulted therefrom.  But  with  this  the  court 
had  nothing  to  do.  It  will  be  seen  that 
what  was  apparently  a  victory  for  the  com- 
pany was  in  fact  a  pro  forma  decree  result- 
ing necessarily  when  the  exceptions  were 
withdrawn,  and  nothing  left  for  the  court  to 
decide.  The  court  has  in  fact  never  passed 
upon  any  of  the  questions  here  presented, 
further  than  is  involved  in  the  fact  that  in 
the  former  case  he  preferred  to  have  a  full 
and  complete  investigation  before  passing 
final  judgment,  and  therefore  permitted  a 
bond  or  bonds  to  be  given  in  lieu  of  ap- 
pointing a  receiver  pending  the  cause.  It 
seems  from  the  evidence  in  the  present  case 
that  there  has  been  a  misunderstanding  of 
this  fact.  The  report  of  the  auditor  was  fa- 
vorable to  the  company,  and  this  was  print- 
ed and  scattered.  On  this  hearing  counsel 
for  some  of  the  certificate  holders,  who  ob- 
ject to  the  receivership,  has  urged  in  argu- 
ment that  he  and  his  clients  thought  that 
the  court  had  fully  approved  of  ai^d  decided 
in  favor  of  the  company's  contentions  in  the 
former  case;  and  this  has  been  brought  for- 
ward as  an  argument  why  tl^e  court  should 
now  decline  to  appoint  a  receiver.  On  the 
other  hand,  counsel  for  the  company  urge 
that  if  the  court  is  in  doubt  as  to  the  con- 
tentions of  the  parties  in  the  present  case, 
he  should  refuse  the  receivership  as  a  mat- 
ter of  discretion ;  so  that  the  court  is  put  be- 
tween two  horns  of  an  argumentative  dilem- 
ma— ^the  one  being  the  contention  that  he 
should  not  appoint  a  receiver,  as  a  matter 
of  discretion,  ad  interim;  and  the  other  be- 
ing that,  because  he  did  not  do  so  before, 
certificate  holders  took  it  as  a  complete  vic- 
tory for  the  company.  It  may  be  stated, 
however,  that  the  evidence  in  the  present 
case  is  different  frgm  what  it  was  then,  and 
that  the  status  is  different. 

In  September,  1902,  Waring  and  others 
(being  holders  of  certificates  of  the  com- 
pany, on  which,  together  with  those  of  par- 
ties who  have  become  plaintiffs,  by  order  had 
been  paid  into  its  treasury  some  $35,000  or 
$40,000)  filed  the  present  equitable  petition, 
seeking,  among  other  things,  the  appoint- 
ment of  a  receiver,  to  have  the  scheme  of  the 
company  declared  illegal,  to  have  judgment 
for  what  they  might  justly  be  entitled  to  re- 
cover, and  to  have  proper  disposition  of  the 
fund.  This  petition  stated  that  it  was  filed 
"on  behalf  of  the  petitioners  and  of  all  other 
holders  of  certificates  of  the  company."  The 
defendant  resists  the  appointment  of  j|[2F5[g 
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ceiver,  and  a  number  of  certificate  holders, 
representing  quite  a  considerable  amount, 
have  joined  in  the  objection.  The  hearing 
en  the  application  for  the  appointment  of  a 
receiver  occupied  fifteen  days;  hundreds  of 
aiiidavits  were  introduced;  the  books  and 
records  of  the  company  were  brought  into 
court ;  experts  on  each  side  have  had  access 
to  them,  and  have  given  testimony  concern- 
ing them.  The  managing  officers  of  the 
company  were  summoned  before  a  commis- 
sioner, and  their  evidence  taken,  with  full 
and  thorough  cross-examination,  and  argu- 
ment of  counsel  on  each  side  has  been  heard. 
There  is  no  need  for  any  further  auditor  to 
report  to  the  court  the  facts  of  the  case  in 
order  to  arrive  at  a  conclusion.  If  he  is  not 
in  possession  of  the  facts  after  this  hearing, 
it  is  much  to  be  f eajred  he  never  will  be ;  and 
no  hearing  could  be  of  further  service  to 
him,  so  far  as  deciding  the  questions  now 
raised  is  concerned.  He  feels  that  he  ought 
to  decide  the  principal  legal  questions  made. 
Many  questions  have  been  raised,  and  many 
grounds  of  attack  iiiade  upon  the  company. 
In  the  decision  which  the  court  will  make 
he  will  endeavor  to  base  his  judgment  upon 
the  controlling  questions  of  law,  and,  as  far 
as  possible,  to  avoid  relying  on  matters  of 
discretionary  decision.  If  it  is  desired  to 
except  to  his  decree,  it  can  thus  be  done,  and 
a  decision  of  the  Supreme  Court  reached, 
which  will  no4  be  a  mere  affirmance  or  re- 
versal of  a  discretionary  judgment,  but  will 
pass  upon  the  correctness  of  the  rulings  of 
this  court  in  regard  to  the  law.  Several  of 
the  points  raised  by  the  plaintiffs  will  be 
dealt  with  briefly  before  going  into  the  main 
controlling  questions  in  the  case. 

It  was  contended  by  the  plaintiffs  that 
the  charter  of  the  company,  as  originally 
granted,  contained  no  power  to  invest  in 
real  estiite;  that  the  amendment  which  was 
granted  in  1896  was  not  lawfully  accepted 
by  the  stockholders  of  the  company;  and 
that  such  investments  were  injurious  to  the 
holders  of  certificates,  and  were  illegal. 
Generally,  the  question  whether  an  amend- 
ment to  a  charter  of  a  corporation  is  legally 
accepted  by  the  corporation  or  its  stockhold- 
ers is  one  in  which  the  stockholders  and  the 
company  alone  are  interested.  If  the  stock- 
holders are  satisfied  with  and  acquiesce  in 
the  manner  of  acceptance,  certificate  holders 
cannot  set  up  for  them  that  some  one  or 
more  of  them  was  absent,  or  that  the  man- 
ner of  acceptance  might  have  been  objected 
to  by  them,  unless  there  is  something  in  the 
contracts  between  the  company  and  the  cer- 
tificate holders,  or  in  the  relations  between 
the  two,  which  authorizes  the  latter  to  raise 
the  question.     There  is  not  in  this  case. 

It  is  contended  by  the  plaintiffs  that  the 
officers  of  the  company  have  been  guilty  of 
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malfeasance  and  breach  of  trust  in  various 
ways.  There  have,  no  doubt,  been  some  er- 
rors and  irregularities  in  the  affairs  of  the 
company  and  in  the  keeping  of  its  books. 
For  instance,  it  would  have  been  better  for 
the  secretary  not  to  have  sold  notes  belong- 
ing to  him  as  an  individual  to  the  company 
of  which  he  was  an  officer.  Human  nature 
ip  very  weak,  and  it  is  not  well  for  a  man 
to  be  on  both  sides  of  a  trade.  But  some 
errors  are  apt  to  occur  in  a  company  doing 
a  considerable  business,  and  the  evidence 
does  not  disclose  any  such  mismanagement 
or  wa.ste  on  the  part  of  its  officers  as  would 
require  the  appointment  of  a  receiver  at  this 
time  on  that  gi'ound.  Indeed,  it  may  be 
stated,  to  the  credit  of  the  principal  officers, 
that  they  have  given  opportunity  for  a  thor- 
ough examination  of  their  books  and  ac- 
counts, and  have  promptly  furnished  to  the 
court,  in  the  progress  of  the  hearing,  infor- 
mation desired.  Upon  the  whole,  the  court 
is  of  opinion  that  the  evidence  does  not  indi- 
cate any  personal  dishonesty  or  speculations  - 
on  their  part  in  dealing  with  the  assets. 

The  plaintiffs  alleged  and  sought  to  prove 
that  the  agents  of  the  company  soliciting 
persons  to  purchase  those  certificates  were 
guilty  of  making  false  and  fraudulent  rep- 
resentations, and  that  purchasers  were  mis- 
led thereby,  and  acted  thereon.  There  was 
some  pi-oof  indicating  that  an  agent  or 
agents  of  the  company  had  at  times  given 
too  free  rein  to  imagination,  and  had  been 
somewhat  economical  of  the  truth.  Indeed, 
no  evidence  from  these  agents  was  intro- 
duced in  denial  of  such  contentions  on  the 
part  of  plaintiffs.  If  individual  holders  of 
certificates  were  induced  to  purchase  them 
by  fraudulent  representations  of  the  selling 
agents,  while  it  might  become  ground  for  a 
rescission  of  the  contract  so  far  as  they  were 
concerned,  it  would  not  necessitate  the  ap- 
pointment of  a  receiver  for  the  entire  assets 
of  the  company,  imless  it  were  shown  that  a 
receiver  was  necessary  for  the  protection  of 
the  rights  of  such  persons.  There  is  some 
question,  too,  as  to  whether  some  of  the  per- 
sons asserting  that  they  w^ere  deceived  are 
not  prevented  from  setting  up  such  a  claim 
by  agreeing  with  the  company  that  it  should 
not  be  bound  by  the  representations  of  such 
agents.  If,  therefore,  the  scheme  of  the 
company  is  legal,  and  its  contracts  valid,  if 
any  deception  was  practised  upon  certain 
certificate  holders,  it  would  not  require  the 
appointment  of  a  receiver. 

It  is  contended  that  the  company  is  in- 
solvent, and  that  it  cannot  perform  its 
agreements.  In  the  ordinary  sense  of  the 
term,  solvency  or  insolvency  is  determined 
by  a  comparison  of  assets  and  liabilities.  In 
certain  classes  of  corporations,  such  as  build- 
ing and  loan  associations,  a  somewhat  dif- 
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ferent  meftning  has  been  given  to  the  term; 
or  perhaps  the  word  has  been  used  for  want 
of  a  better  one.  See  Totcle  v.  American 
Bldg.  Loan  d  Invest.  8oc.  61  Fed.  447.  It 
is  iii^ged  here  that,  inasmuch  as  certificates 
have  not  yet  matured,  the  company  cannot 
be  held  insolvent.  As  it  is  the  intention  of 
the  court  to  rest  his  decision  upon  other 
grounds,  he  does  not  deem  it  necessary  to 
enter  into  a  discussion  of  the  solvency  or 
insolvency  of  this  company  as  a  separate 
q*iestion.  In  so  far  as  the  state  of  its  as- 
sets is  material  to  a  decision  of  the  legal 
questions  decided,  reference  will  be  made 
to  it  hereafter.  So,  also,  so  far  as  neces- 
sary, consideration  will  be  given  later  in 
this  decision  to  the  question  of  the  possibil- 
ity of  performance  of  the  contracts. 

This  brings  us  to  one  of  the  great  control- 
ling questions  in  the  case:  Is  this  scheme 
illegal,  or  contrary  to  public  policy,  as  being 
a  lottery,  or  in  the  nature  of  a  lottery,  or 
involving  a  similar  scheme  or  device? 

The  Penal  Code  of  1895  of  this  state  con- 
tains the  following  provisions: 

"Sec  40H.  If  any  person,  either  by  himself 
or  his  agent,  shall  sell  or  offer  for  sale,  or 
procure  for,  or  furnish  to,  any  person  any 
ticket,  number,  combination,  or  chance,  or 
ruiything  representing  a  chance  in  any  lot- 
tery, gift  enterprise,  or  other  similar  scheme 
or  device,  whether  such  lottery,  gift  enter- 
prise, or  scheme  shall  be  operated  in  this 
sute  or  not,  he  shall  be  guilty  of  a  misde- 
meanor. 

"Sec.  407.  No  person,  by  himself,  or  an- 
other, shall  keep,  maintain,  employ,  or  cari-y 
on  any  lottery  in  this  state,  or  other  scheme 
or  device  for  the  hazarding  of  any  money  or 
valuable  thing." 

It  \iill  thus  be  seen  that  the  law  of  Geor- 
gia <lenounces  as  illegal,  not  only  a  lottery, 
strictly  so  called,  but  also  any  gift  entcr- 
pri!«c.  '*or  other  similar  scheme  or  device," 
'*or  other  scheme  or  device  for  the  hazarding 
of  any  money  or  valuable  thing."  It  will 
not  be  necessary  to  set  forth  at  length  the 
definitions  of  a  lottery  given  by  various  dic- 
tionaries, or  to  discuss  the  verbal  differen- 
ces in  them.  Perhaps  as  good  a  general  defi- 
nition as  can  be  found  is  that  given  by  Mr. 
Bishop  (Statutory  Crimes,  §  952),  as  fol- 
lows: "Any  scheme  whereby  one,  on  pay- 
in*;  money  or  other  valuable  thing  to  an- 
other. bcKJomes  entitled  to  receive  from  him 
such  a  return  in  value,  or  nothing,  as  some 
formula  of  chance  may  determine."  Shrewd 
differentiation  may  escape  from  the  defini- 
tion; but  a  general  statute  like  ours  is 
aimed  to  reach  the  substance  of  the  scheme, 
re|]:ardless  of  any  mere  variation  in  form, 
and  to  leave  no  loophole  of  escape  by  mere 
qnibbling  with  words.  United  States  v.  j 
HVi/W«,  58  Fed.  942.  A  consideration  of  va-  ' 
02  L.  R.  a:  7 


rious  definitions  of  the  word  "lottery,"  and 
of  numerous  decisions,  indicates  that  three 
elements  enter  into  such  a  scheme,  and  that 
if  they  exist  it  is  a  lottery,  or  "similar 
scheme  or  device,"  and  condemned  by  laws 
against  lottery,  no  matter  what  may  be  the 
particular  form  of  words  or  cloak  of  phrases 
in  which  it"  may  conceal  itself.  These  ele- 
ments arc:  (1)  A  consideration;  (2) 
chance;  (3)  a  prize,  or  some  advantage  or 
inequality  in  amount  or  value  which  is  in 
the  nature  of  a  prize. 

1.  The  consideration  need  not  be  g^eat. 
It  may  be  in  money  or  other  thing  of  value. 
Sometimes  the  attracting  of  custom  to  one's 
business,  or  other  benefit  to  the  person  con- 
ducting the  scheme,  is  held  to  be  sufficient, 
although  no  money  is  paid  directly  for  tlie 
ticket,  lot,  or  chance,  but  it  purports  to  be 
given.  In  the  present  case  money  is  direct- 
ly paid  by  the  purchasers  of  certificates,  and 
there  is  no  controversy  as  to  the  existence 
of  the  element  of  consideration.  ' 

2.  Does  chance  enter  into  the  scheme? 
What  is  chance?  It  has  been  defined  to  be 
"the  unknown  or  undefined  cause  of  events 
that  to  us  are  uncertain  or  not  subject  to 
calculation;  luck;  fortune;  ...  an 
event  resulting  from  an  assumed  fortuitous 
agency;  an  accident,"  etc.  Standard  Dic- 
tionary. The  Century  Dictionary,  among 
other  definitions,  gives  this:  ^'Fortuity; 
especially  the  absence  of  a  cause  necessitat- 
ing an  event,  or  the  absence  of  any  known 
reason  why  an  event  should  turn  out  one 
way  rather  than  another,  spoken  of  as  if  it 
were  a  real  agency."  Worcester  defines  it  to 
be  "absence  of  an  assignable  cauae ;  accident ; 
fortuity;  fortune."  In  an  opinion  filed  by 
Hon.  Harrison  G.  Barrett,  acting  as  Assist- 
ant Attorney  General  of  the  United  States 
for  the  Postoffice  Department,  on  December 
5,  1900.  he  t[uotes  the  following:  "Chance,  in 
its  original  meaning,  may  be  defined  as  that 
which  determines  the  course  of  events  in  the 
absence  of  law,  ordinary  causation,  or  provi- 
dence." Of  course,  in  a  certain  absolute 
sense  there  is  no  chance.  Everything  in  the 
universe  acts  according  to  some  law.  The 
card  drawn  at  random  from  the  pack,  the 
fall  of  the  dice,  the  ticket  drawn  from  the 
lottery  wheel,  all  obej'  some  law.  To  Om- 
niscience, the  word  "chance"  has  no  mean- 
ing. But  from  the  standpoint  of  humanity, 
these  and  many  other  things  are  results  of 
chance  or  accident.  An  event  which  is  the 
result  of  calculation,  design,  or  the  opera- 
tion of  known  laws,  does  not  occur  by 
chance.  An  event  which  happens  as  a  result 
of  an  unknown  or  undefined  cause  that  to 
man  is  uncertain  or  not  subject  to  calcula- 
tion, is  the  result  of  chance.  Is  there  or  not 
chance  involved  in  this  scheme?  The  com-  (rTp 
pany  issues  certificates  which  are  numbered  o 
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in  regular  order  as  they  are  issued.  Tlie 
purchaser  has  no  option  as  to  the  number 
placed  on  his  certificate.  He  cannot  select 
any  particular  number.  He  cannot  foresee 
or  calculate  what  number  the  certificate  will 
bear.  He  sends  in  his  application.  The  offi- 
cer or  agent  of  the  company  cannot  select  a 
number  for  him.  Neither  can  he  foresee  or 
calculate  in  advance  what  number  will  fall 
to  any  particular  applicant.  The  certifi- 
cates arc  numbered  just  as  the  applications 
happen  to  reach  the  main  office.  Some  are 
sent  by  mail;  some  have  been  sent  in  the 
past  by  the  soliciting  agents  by  telegram. 
If  several  applications  arrive  by  the  same 
mail,  they  are  numbered  in  the  order  of  their 
dates.  If  several  bear  the  same  date,  there 
is  no  mode  of  selection,  except  the  accident 
of  which  one  the  ofiicial  picks  up  first.  Sup- 
pose one  man  should  send  an  application  by 
mail  from  Savannah,  or  any  distant  city, 
and  the  application  of  another  should  be 
sent  by  telegraph  on  the  same  day.  The  lat- 
ter vould  get  the  earlier  number.  If  both 
were  sent  by  mail,  and  both  reached  the 
main  office  at  the  same  time,  it  would  be  the 
merest  accident  which  would  receive  the 
earlier  number.  If  both  were  sent  by  tele- 
graph, and  both  reached  the  main  office  at 
the  same  time,  it  would  be  the  merest  acci- 
dent which  would  receive  the  earlier  num- 
ber. If  one  were  delivered  by  a  later  mail, 
it  would  get  a  higher  number.  If  one 
mailed  an  application  from  a  neighboring 
town,  say  Decatur,  and  another  on  the  same 
day  mailed  an  application  from  Savannah, 
at  a  greater  distance,  the  former,  arriving 
first,  would  be  first  numbered.  Thus  it  will 
be  seen  that  the  number  which  a  purchaser 
gets  is  not  the  result  of  choice  or  selection 
of  it,  either  by  him  or  by  the  agent  of  the 
company,  but  depends  on  the  accident  of  the 
time  of  arrival  of  his  application,  the  num- 
ber of  applications  which  happen  to  arrive- 
on  a  certain  day,  or  the  accident  of  the  pick- 
ing up  of  one  paper  instead  of  another  by 
the  numbering  ofiicial,  if  several  of  the  same 
date  arrive  at  the  same  time.  So  that  the 
number  which  a  purchaser  obtains  is  purely 
the  result  of  chance,  so  far  as  he  and  the 
company  are  concerned. 

V\'hat  effect  has  this  numbering,  obtained 
by  chance,  on  the  selection  of  certificates  to 
be  redeemed,  if  the  company  has  a  redemp- 
tion 1  If  certificates  are  called  for  payment, 
those  to  be  paid  are  to  be  selected,  not  by 
choice,  but  skipping  about  according  to  the 
use  of  a  table  containing  a  set  of  numbers, 
v.hich  are  called  "numerals,"  and  another 
set  of  numbers  called  "multiples."  Thus 
certificate  No.  1  is  first  to  be  paid,  then  No. 
3,  then  9,  then  2,  then  6,  then  18,  then  27, 
then  4,  then  12.  then  36,  then  5,  then  15, 
then  46,  then  54,  and  so  on  indefinitely,  the 
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distance  between  numbers  to  be  paid  increas- 
ing, so  that  after  100  comes  uOO,  and  then 
900.  When  the  numbers  reach  the  thou- 
sands, they  must  be  quite  wide  apart. 
There  are  now  about  6,000  certificates  out- 
standing. It  will  thus  be  apparent  that 
whenever  the  company  calls  a  number  of  cer- 
tificates for  redemption,  whose  certificates 
will  be  redeemed  depends  on  chance.  The 
holder  of  a  certificate  is  not  allowed  to  de- 
mand its  redemption.  The  company  is  not 
allowed  to  redeem,  by  choice  or  by  agree- 
ment with  the  holder,  any  particular  certifi- 
cate. But  its  redemption  is  made  to  depend 
on  the  chance  of  its  number  corresponding 
with  a  niunber  in  the  multiple  table.  But 
it  is  said  the  company  is  not  compelled  un- 
der the  contract  to  redeem  before  the  end  of 
one  hundred  and  sixty-eight  months,  and 
that  earlier  redemption  is  a  privilege,  not  a 
requirement.  This  feature  of  the  contract 
will  be  referred  to  again  later.  For  the 
present,  it  is  enough  to  say  that  the  certifi- 
cate provides  that  it  shall  be  surrendered  if 
called  for  redemption;  that  the  avowed  pol- 
icy and  governing  principles  of  the  com- 
pany, as  set  forth  in  the  pamphlets  sent  out 
by  it,  are  "security,  profit  earnings,  and 
speedy  returns  to  investors;"  that  it  has 
called  in  and  redeemed  numerous  certificates 
in  the  past  (several  hundred  of  class  B  at 
various  times)  ;  and  that  the  determination 
of  the  numbers  to  be  redeemed  is  and  was 
fixed  by  chance,  as  already  shown.  Indeed^ 
it  is  the  boast  of  the  company  that  the  se- 
lection is  by  chance  (though  that  word  is 
not  used),  and  not  by  design  or  choice,  for 
on  the  face  of  the  certificate  occurs  this- 
statement:  "That,  in  order  to  prevent  fa- 
voritism or  partiality  being  shown  by  the 
company,  certificates  paid  before  maturity 
shall  be  paid  by  numbers,  and  only  accord- 
ing to  the  multiple  table  which  is  printed  on 
the  back  hereof."  In  a  letter  from  its  presi- 
dent  to  W.  M.  Bent,  dated  May  30,  1902,  he 
says:  "We  pay  only  as  provided  in  the  ta- 
ble on  the  back  of  each  certificate,  and  can- 
not ourselves  determine  when  any  certificate 
will  be  paid."  Thus,  the  company  holds  out 
as  its  plan  of  action  the  use  of  chance,  and 
actually  uses  it. 

Another  element  of  chance  involved  is  from, 
lapses  or  forfeitures  by  certificate  holders 
who  fail  to  keep  up  their  payments  of  in- 
stalments. This  further  introduces  chance^ 
both  as  to  the  amount  on  hand  which  may 
be  divided,  and  also  as  to  the  numbers  to  he 
redeemed;  for,  if  there  is  a  lapse,  and  the 
lapsed  number  should  otherwise  be  subject 
to  redemption,  it  would  drop  out,  and  some 
other  number  would  become  subject,  not 
from  any  selection  or  choice,  but  from  the 
nccident  of  the  lapsing  of  one  or  more  num- 
bei's,  over  which  the  holder  of  the  redeemed 
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eertificiite  had  no  control.  The  element  of 
new  bttsineaB  would  also  add  to  the  redemp- 
tion fund  which  can  be  used  to  redeem  other 
Diimbers,  thus  making  the  payment  to  them 
greater,  and  also  increase  the  chance  num- 
bers in  the  redemption  possibilities  accord- 
ing to  the  table.  li  this  scheme  does  not 
involve  chance,  it  is  hard  to  conceive  one 
which  does. 

It  is  urged  that  the  element  of  chance 
alone,  unless  connected  with  the  element  of 
prize,  does  not  constitute  a  lottery,  or  sim- 
ilar scheme.  This  may  be  treated  as  cor- 
rect, but  the  question  of  combination  of 
chance  and  prize  in  this  scheme  will  be  spo- 
ken of  later.  The  purpose  now  is  to  show 
that,  if  the  element  of  prize  does  exist,  the 
element  of  chance  also  coexists  with  it,  thus 
making  it  a  lottery  scheme.  In  MacDonald 
V.  United  States,  12  C.  C.  A.  339,  24  U.  S. 
App.  25,  63  Fed.  426,  it  is  said  that,  "where 
the  value  of  bonds  in  an  investment  com- 
pany depends  upon  their  number  and  the 
numbering  is  done  by  the  secretary  accord- 
ing to  the  order  in  which  the  applications 
happen  to  reach  him,  the  result  of  a  pur- 
charge  of  such  bonds  is  so  dependent  on  chance 
us  to  render  their  sale  a  lottery."  In  United 
Slates  V.  Fulkerson,  74  Fed.  619,  it  is  said 
fp.  028)  :  **The  element  of  cliance,  however, 
ia  especially  and  clearly  discernible  in  the 
facts  that  the  numbers  of  the  coupons  which 
any  particular  applicant  receives  depends 
upon  the  order  in  wliich  his  application  goes 
into  the  company,  and  that  the  determina- 
tion of  what  coupons  shall  be  paid  is  made 
to  depend  upon  a  device  of  numbers  whose 
operations  are  such  that  it  is  utterly  impos- 
isible  for  anyone  to  know  the  result  until 
the  same  has  been  accomplished."  So  it  is 
here. 

3.  Docs  this  scheme  include  an  element  of 
prize?  The  word  "prize"  has  been  defined 
by  Webster  as  "that  which  is  obtained 
against  the  competition  of  others;  anything 
earried  off  as  the  result  or  award  of  a  con- 
te<*t;  the  thing  striven  for;  and  hence  any- 
thing orfercd  to  be  competed  for.  or  as  the 
inducement  to  or  reward  of  effort;  that 
which  is  won  in  a  lottery."  One  definition 
given  by  the  Century  Dictionary  is  "that 
which  is  won  in  a  lottery,  or  in  any  similar 
way."  Among  the  definitions  of  the  word 
?iven  in  the  Standard  Dictionary  are  "any- 
thing to  be  striven  for;  also  anything  of- 
fered as  an  inducement  to  participate  in  a 
sclierae  of  chance."  As  used  in  connection 
with  anti-lottery  laws,  the  word  "prize" 
comprehends  anything  of  value  gained  (or, 
correspondingly,  lost)  by  the  operation  of 
chance,  or  any  inequality  in  amount  or 
value  in  a  scheme  of  payment  of  money  or 
othor  thing  of  value  as  a  result  of  the  use 
of  chance.  The  gain  need  not  be  large  to 
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constitute  a  prize.  If  there  are  a  number  of 
purchasers  of  tickets,  bonds,  certificates,  or 
whatever  the  thing  sold  may  be  called,  who 
enter  on  equal  terms,  but  in  the  payment  by 
the  company  or  manager  the  scheme  includes 
the  making  of  an  inequality  in  amounts  by 
the  employment  of  chance,  so  that  one  gets 
more  than  another  similarly  situated,  it  is 
a  lotteiy.  The  inequality  may  not  be  great, 
nor  in  favor  of  the  person  selected  by 
chance.  It  may  be  against  him.  He  need 
not  lose  all  or  gain  all.  Partial  gain  (or 
loss  in  the  hope  of  gain)  is  sufficient  to  con- 
stitute a  prize.  That  a  scheme  wherein  in- 
equality in  payment  or  distribution  is  to  re- 
sult from  chance  is  a  lottery,  see  Dunn  v. 
People,  40  111.  465  (3).  The  fact  that  each 
gets  something,  or  even  gets  the  value  of 
what  he  pays,  will  not  save  the  scheme,  or 
make  it  legal.  In  Meyer  v.  State,  112  6a. 
20,  51  L.  R.  A.  496,  37  S.  E.  90,  it  is  said: 
"A  merchant  who  gives  to  a  designated,  class 
of  customers  an  opportunity  to  secure  by  lot 
or  chance  any  article  of  value  additional  to 
that  for  which  such  customers  have  paid, 
^'^olate8  the  provisions  of  §  407  of  the  Penal 
Code,  which  declares  that  no  person  'shall 
keep,  maintain,  employ,  or  carry  on  any  lot- 
tery in  this  state,  or  other  scheme  or  device 
for  the  hazarding  of  any  money  or  valuable 
thing.' "  A  number  of  cases  are  reviewed 
by  Mr.  Justice  Cobb  in  the  opinion.  In 
United  States  v.  M'allis,  68  Fed.  942,  a  simi- 
lar ruling  is  made,  and  it  is  also  said  that 
"the  word  'lottery'  embraces  the  elements  of 
procuring  through  lot  or  chance,  by  the  in- 
vestment of  money  or  something  of  value, 
so'me  greater  amount  of  money  or  thing  of 
value."  In  Bullock  v.  State,  73  Md.  1,  8  L. 
R.  A.  671,  20  Atl.  184,  it  is  held  that  any 
device  whereby  money  or  any  other  thing  is 
to  bo  paid  or  delivered  on  the  happening  of 
any  event  or  contingency  in  the  nature  of 
a  lottery  is  illegal  under  the  laws  relating 
to  lotteries  and  lottery  tickets ;  and  that  the 
fact  that  there  are  no  blanks  to  be  drawn, 
but  all  get  something,  and  the  scheme  pro- 
vide? for  the  ultimate  return  of  the  entire 
investment,  with  interest,  will  not  legalize 
it,  if  the  time  for  such  return  to  certain 
holders  of  bonds  depends  on  chance,  and  the 
inducement  for  investment  is  the  possibility 
of  getting  a  bonus,  which  is  to  be  determined 
in  the  same  manner.  See  also  United  States 
V.  Politzer,  ,59  Fed.  273,  277-280.  In  Hor- 
ner V.  United  States,  147  U.  S.  449,  462,  37 
L.  ed.  237,  242,  13  Sup.  Ct.  Rep.  409,  the 
same  Austrian  bonds  which  were  involved 
in  the  Maryland  case  were  considered.  The 
Supreme  Court  of  the  United  States  ren- 
dered an  interesting  and  learned  decision, 
approvingly  citing  the  decision  of  the  su- 
preme court  of  Maryland,  and  holding  sub-  ri\r> 
Etantially  the  same  doctrine.     The  following^ 
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brief  excerpts  may  be  of  interest:  **It  can- 
not be  said  this  is  not  a  species  of  gambling, 
and  that  it  does  not  tend  in  any  degree  to 
promote  a  gambling  spirit,  and  a  love  of 
making  gain  through  the  chance  of  dice, 
card?,  wheel,  or  other  method  of  settling  a 
contingency.  It  certainly  cannot  be  said 
that  it  is  not  in  'the  nature  of  a  lottery/  and 
that  it  has  no  tendency  to  create  desire  for 
other  and  more  pernicious  modes  of  gaming. 
...  In  Iteg.  v.  Harris,  10  Cox  C.  C.  352, 
it  was  held  that  a  lottery  in  which  tickets 
were  dra\Mi  by  subscribers  of  a  shilling, 
which  entitled  them  at  all  events  to  what 
purjiorted  to  be  of  the  value  of  a  shilling, 
■Hid  also  to  the  chance  of  a  greater  value 
than  a  shilling,  was  an  illegal  lottery  with- 
in the  statute.  In  Hykes  v.  Beadon,  L.  R. 
11  Ch.  Div.  170,  UiO,  there  were  holders  of 
certificates,  who  subscribed  money  to  be  in- 
vested in  funds,  which  were  to  be  divided 
amongst  them  by  lot,  and  dividcKl  unequal- 
ly,— that  is,  those  who  got  the  benefit  of  the 
drawings  got  a  bond  bearing  interest  and  a 
bonus,  which  gave  them  different  advantages 
from  the  persons  whose  certificates  were  not 
drawn:  and  it  depended  upon  chance  who 
got  the  greater  or  lesser  advantage.  The 
scheme  was  held  to  be  a  subscription  by  a 
number  of  persons  to  a  fund  for  the  purpose 
of  dividing  that  fund  among  them  by 
chance,  and  unequally;  and  Sir  George  Jes- 
sel,  Master  of  the  Rolls,  characterized  the 
scheme  as  a  lottery."  In  Slate  ex  rcl.  A  tty. 
Gen.  V.  Interstate  Ha  v.  Invest.  Co.  64  Ohio 
«t.  283,  .52  I..  R.  A.  530,  00  N.  K.*  220,  it  is 
held  that  *'con tracts  of  investment,  security 
debentures,  or  certificates  which,  by  the  de- 
vice of  a  'numeral  apart,'  may  be  called  in 
and  redeemed  at  any  period  before  they 
Avould  regularly  accumulate  a  credit  in  the 
reserve  fund  equal  to  the  stipulate  endow- 
ment value,  and  otherwise  giving  unequal 
advantages  to  the  certificate  holders,  contain 
the  elements  of  chance  and  prize,  constitut- 
ing a  lotterj',  and  are  unlawful."  See  also 
(hiitcd  titaies  v.  McDonald,  59  Fed.  563; 
same  case  on  review  by  court  of  appeals,  12 
C.  C.  A.  339,  24  U.  S.  A  pp.  25,  63  Fed.  426; 
People  V.  ElUntt,  74  Mich.  264,  3  L.  R.  A. 
403,  41  N.  W.  910:  Vmted  States  v.  Fulker- 
son,  74  Fe<l.  010:  I{e  7^'ational  Indemnity  d 
[].  Co.  142  Pa.  450,  21  Atl.  879;  State  v. 
Xnr  Orleans  Debenture  Redemption  Co.  51 
La.  Ann.  1827,  26  So.  586,  589:  McLaughlin 
v.  Sationnl  Muf.  Bond  d-  Invest.  Co.  64  Fed. 
908;  Peltz  v.  Supreme  Chamber,  0.  of  F,  U, 
(N.  J.  Eq.)   19  Atl.  068,  (2)  671. 

It  is  urged  that  the  facts  in  the  cases  cited 
were  not  the  same  as  in  this  case.  It  may 
be  said,  in  general  terms,  that  no  two  cases 
are  precisely  alike.  But  if  the  principle  de- 
cided in  the  one  applies  in  the  other,  it  is 
suflicient  as  a  precedent.  The  ingenuity 
62  L.  R.  A. 


with  which  schemes  of  chance  are  varied  to 
avoid  the  statutes,  or  add  new  and  alluring 
features,  is  little  short  of  wonderful.  As 
fast  as  statutes  are  passed  or  decisions 
made,  some  skilful  change  is  devised  in  the 
plan  of  operations,  in  the  hope  of  getting 
just  beyond  the  statutory  prohibition;  but, 
so  long  as  the  inherent  evil  remains,  it  mat- 
ters not  how  the  special  facts  may  be  shift- 
ed, the  scheme  is  still  unlawful.  In  this 
company,  class  A  certificates  having  been  de- 
clared by  the  postal  authorities  obnoxious 
to  the  lottery  laws,  and  the  mails  closed  to 
them,  a  change  w^as  made:  but  the  scheme 
of  calling  in  certificates  issued  according  to 
chance,  and  dependent  on  chance  numbers 
for  redemption,  was  left  in  class  B  certifi- 
cates: and  it  will  presently  be  shown  that 
the  inequalities  existing  under  .these  redemp- 
tions constituted  prizes,  within  the  meaning 
of  the  lottery  laws.  A  few  illustrations  of 
the  exercise  of  the  ingenuity  which  yet 
failed  to  avoid  the  law  may  not  be  uninter- 
esting: Prize  candy  boxes.  Holoman  v. 
Stotr,  2  Tex.  App.  610,  28  Am.  Rep.  430. 
Allowing  purchasers  of  goods  to  a  certain 
amount  a  guess  at  the  number  of  beans  in  a 
globe,  with  an  offer  of  a  watch  to  the  one 
making  the  nearest  guess.  Hud<'lson  v. 
State,  94  Ind.  426,  48  Am.  Rep.  171.  Sale 
of  clothes  to  a  certain  amount,  payable  in 
instalments,  with  drawings  entitling  some 
to  goods  without  further  payments,  though 
each  eventtmlly  should  receive  clothes  of  the 
value  paid.  State  v.  Moren,  48  Minn.  555. 
51  N.  W.  618.  Selling  tea;  some  envelopes 
containing  tickets  entitling  the  holder  to  a 
handkerchief,  chicken,  etc. ;  holder  selecting 
his  own  envelope.  State  v.  Boneil,  42  I^. 
Ann.  lUU,  10  L.  R.  A.  60,  8  So.  298.  A  gift 
sale  of  books.  State  v.  Clarke,  33  N.  H. 
329,  66  Am.  Dec.  723.  Prize  concerts.  Com. 
V.  Thaeher,  97  Mass.  583,  93  Am.  Dec.  125. 
And  the  list  could  be  almost  indefinitely  ex- 
tended. The  word  "lottery"  must  be 'con- 
strued with  a  view  of  remedying  the  mis- 
chief intended  to  be  prevented,  and  to  sup- 
press all  evasions  for  its  continuance.  State 
ex  rel.  Kellogg  v.  Kansas  Mercantile  Asso. 
45  Kan.  351,  11  L.  R.  A.  430,  431,  25  Pac. 
984. 

It  is  said  that  the  contract  in  class  B  cer- 
tificates does  not  require  the  company  to  re- 
deem, but  provides  only  that  the  holder  shall 
surrender  the  certificate  '*for  payment  and 
cancelation  whenever  the  same  shall  be 
called,  before  maturity,"  and  that  this  leaves 
the  company  or  its  managers  to  determine 
when  certificates  shall  be  called  in.  As  al- 
ready noticed,  several  hundred  have  actually 
been  called  in.  The  following  are  a  few  ex- 
tracts from  the  pamphlets  sent  out  by  the 
compnny  to  obtain  custom,  construing  the 
contract  and  declaring  the  purpose  of  the 
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eompany:  "Its  governing  principles  are  se- 
enritr,  profit  earning,  and  speedy  rctui*n  to 
th€  investor."  "The  company  is  now  calling 
its  daas  B  certificates  for  redemption,  and 
the  following  numbers  have  been  paid" 
[giving  a  list  J.  "The  chief  attraction  and 
most  prominent  •  feature  of  our  plan  is  to 
eall  and  pay  off  certificates  [printed  in  re<i 
ink]  as  rapidly  as  our  business  will  permit, 
at  their  then  value,  which  value  shall  al- 
ways be  the  full  amount  of  the  first  payment 
and  all  instalments  paid  on  them,  with  8  per 
rent  interest,  and  their  proportionate  share 
of  all  dividends  or  accumulations  from  fines, 
lap^ies  (forfeitures),  and  interest  earned  in 
excess  of  8  per  cent  per  annum.  For  ^ne  ey- 
pri^s  purpose  of  thus  calling  cert ifica  tea'" f(fT 
payment  [red  ink]  as  early  and  as  rapidly 
as  possible  a  redemption  fund  [red  ink]  has 
been  created  to  which  is  placed  50  per  cent 
(62^  cents)  of  each  instalment  paid  and  all 
fines."  "To  Guarantee  [red  ink]  our  cer- 
tilicate  holders  the  largest  profit  and  quick- 
eft  possible  returns,"  no  officer  or  director 
familiar  with  the  inside  workings  of  the 
company  is  allowed  to  hold  certificates. 
.\gain,  '*thus  rendering  possible  an  early 
payment  of  certificates  at  a  handsome  profit 
above  the  rate  of  interest  agreed  upon." 
"Redemption  Fund.  Fifty  per  cent.  (62^ 
centii)  of  each  instalment  paid  and  all  fines 
^hall  be  placed  to  a  redemption  fund  which 
ean  be  used  for  paying  off  and  retiring  cer- 
tificates before  their  maturity."  "All  certifi- 
i-Ates  pay  their  holders  their  equitable  ratio 
of  profit,  whether  called  for  redemption  the 
12th,  24th,  36th,  or  any  other  month."  "In- 
surance companies  kill  the  man  and  pay  the 
policy:  The  Equitable  Loan  &  Security 
Company  kills  the  certificate  and  pays  the 
man,  tliereby  insuring  a  speedy  return  to 
living  meinbei-s.''  "A  thorough  knowledge 
of  our  plan  will  also  show  that  it  is  abso- 
lutely perfect  in  point  of  security,  profit 
earning,  equity,  and  a  speedy  return  to  the 
investor."  These,  and  like  statements,  re- 
peated again  and  again  in  various  publica- 
tions, show  conclusively  the  announced  pol- 
icy and  declared  intention  of  the  company, 
and  the  claim  that  the  scheme  was  safe,  fea- 
9\h\Q,  and  practicable. 

The  certificates  themselves  state  that  the 
instalments  of  $1.25  per  month  on  each,  re- 
ceived from  the  holders,  shall  be  divided  into 
three  parts ;  50  per  cent  going  to  a  "redemp- 
tion fund."  30  per  cent  going  to  a  "reserve 
fund,  which  shall  be  used  and  held  for  the 
protection  of  all  live  outstanding  certifi- 
cates," and  20  per  cent  to  the  expense  fund. 
Now,  why  name  a  fund  the  "redemption 
fund,"  unless  it  was  intended  to  use  it  to  re- 
deem, or  at  leaat  to  convey  that  idea?  The 
different  things  which  it  is  stated  in  the 
fourth  paragraph  of  the  certificates  that  the 
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redemption  fund  may  be  used  to  pay  do  not 
negative  the  idea  that  it  is  intended  to  be 
used  to  pay,  not  to  hold  for  investment.  If 
there  is  no  dififeience  between  the  "redemp- 
tion fund"  and  the  "reserve  fund,"  why  the 
division?  And  why  provide  only  as  to  the 
reserve  fund  that  it  shall  be  held?  In  a  let- 
ter from  the  president  of  tlie  company  to  W. 
M.  Bent,  dated  May  29,  1902,  he  says:  "We 
redeem  certificates  each  month."  Thus,  by 
the  terms  of  the  certificates  themselves,  by 
the  declared  policy,  and  "governing  princi- 
ples" of  the  company,  as  stated  4i«ran)  fCfi^S 
again  in  print,  and  to  8omfrexJti»itt-1>3-ift  ao- 
tual  ptaetice,  r^k'mption  and'f'-'^iedy  return 
to  the«  fiivcitor" 'are  in£egral  parts  of  this 
scheme. 

The  fact  that  no  specific  time  or  plan  for 
the  operation  of  the  chance  redemption  or 
drawing  has  been  determined  upon  at  the 
time  the  ticket,  bond,  certificate,  or  whatever 
the  token  may  be  called,  is  sold,  will  not 
save  the  scheme,  if  it  is  otherwise  tainted  as 
a  lottery  scheme.  Thomas  v.  People,  59  111. 
160.  Nor  if  the  matter  is  dependent  on  the 
choice  or  selection  of  the  managers.  State 
V.  .Shorts,  32  N.  J.  L.  398,  90  Am.  Dec.  668. 
In  the  case  of  i^tate  ex  rel,  Atty,  Gen.  v.  In- 
terstate Sav.  Invest.  Co.  64  Ohio  St.  283,  52 
L.  R.  A.  530,  60  N.  E.  220,  supra,  the  certifi- 
cates in  "Series  A"  provided  that  the  first 
six  months*  payments  were  to  be  passed  to 
the  credit  of  the  reserve  and  expense  fund, 
and  of  subsequent  payments  65  per  cent  was 
placed  to  the  redemption  fund,  20  per  cent 
to  the  reserve  fund,  and  15  per  cent  to  the 
expense  fund.  "Not  less  than  20  per  cent 
of  the  total  amount  contributed  to  the  re- 
demption fund  is  applied  every  month  to  re^ 
deem,"  etc.  "Regular  redemptions.  The 
company  reserves  the  right  to  call  in  and 
pay  this  certificate  at  any  time  previous  to 
its  maturity.  .  .  .  The  directors  reserve 
the  right  to  modify  this  method  of  redemp- 
tion at  such  a  time  and  in  such  a  manner  as 
will,  in  their  judgment,  be  to  the  best  in- 
terests of  certificate  holders.^'  But  it  was 
held  to  be  a  lottery  scheme,  in  spite  of  the 
use  of  this  form  of  language.  Note  also  the 
permissive  form  of  language  used  in  the 
Case  of  McLaughlin^  64  Fed.  908,  supra,  and 
that  the  certificate  was  "subject"  to  redemp- 
tion by  the  company  at  any  time  before  ma- 
turity, and  that  there  was  to  be  appropri- 
ated to  the  certificate  "its  proportionate 
share  of  the  reserve  fund." 

In  the  Xeic  Orleans  Debenture  Redemp- 
Hon  Co.  Case,  51  La.  Ann.  1827,  26  So.  586, 
the  certificate  Avas  "subject  to  redemption." 
Compare,  also,  the  determination  allowed  in 
40  111.  465.  supra.  If  mere  permissive  forma 
of  words  would  change  the  character  of  a 
scheme  from  a  lottery  to  no  lottery,  why 
could   not   any   lottery   openly    operate   an 
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a^ncy  in  every  county  of  the  state  by  mere- 
ly having  piinted  on  the  tidkets  that  the 
directors  "may"  call  in  the  tickets  or  have 
drawings  when  they  think  sound  busin'sss 
principles  will  authorize,  actually  calling  in 
and  redeeming  some  by  a  chance  determina- 
tion, and  holding  out  as  an  inducement  to 
buyers  that  this  was  a  governing  principle 
of  the  company?  It  is  not  the  form  of 
words  used,  it  is  the  nature  of  the  scheme, 
which  determines  its  legality  or  illegality. 
Nor  does  the  fact  that  the  prizes  in  some  of 
,*th^  cases  cjted  are  large  make  any  difference. 
JCrscheme^^n^Jft^R^al;  as  tAi^^ed  with  a  lot- 
tery featui^f  ^ould;not  tiecfi9ii/&*^g1ri4)y*  re- 
ducing the  size  of  Its  prKc^;  *J(  ^*  ftH  *lo^ 
teries  with  small  prizes  would  be  le^al.  'It 
is  the  element  of  gain  or  inequality  arising 
from  the  use  of  chance  which  condemns  a 
scheme,  not  the  size  of  the  prizes.  To  quote 
an  expression  from  one  of  the  sages  of  the 
law,  *The  office  of  the  judge  is  to  make  such 
construction  as  will  suppress  the  mischief 
and  advance  the  remedy,  and  to  suppress  all 
evasions  for  the  continuance  of  the  mis- 
chief." Magdalen  College  Case,  11  Coke, 
716.  See  also  Thomae  r.  People,  59  111.  160, 
supra. 

Is  there  inequality  in  distribution,  result- 
ing from  chance?  The  secretary  of  the  com- 
pany has  made  an  affidavit  showing  how 
he  claims  amounts  paid  on  certificates  here- 
tofore redeemed  since  April,  1901,  were  ar- 
rived at.  For  the  present  purpose,  we  may 
usHumc  his  calculations  to  be  correct.  So 
doing,  he  says  that  each  certificate  which 
has  been  redeemed  has  received  an  amount 
equal  to  the  first  payment  of  $4,  plus  the 
sum  of  the  instalments  of  $1.25  per  month, 
^vith  interest  for  the  average  time  at  the 
ratt»  of  93  per  cent  per  annum.  Or  that  if 
the  first  payment  of  $4,  and  the  25  cents  per 
month,  which  went  to  expenses,  be  not  con- 
sidered, but  only  the  $1  per  month  paid  in- 
to the  redemption  and  reserve  funds,  on  each 
certificate  called  in,  there  has  been  paid  to 
the  hohler  the  $1  per  month,  witli  15.56  per 
cent  per  annum,  compounded  quarterly,  and 
that  the  basis  for  this  calculation  was  the 
net  assets  appearing  on  the  books  of  the 
company  in  April,  1901.  On  the  trial  the 
company  introduced  in  evidence  the  affidavit 
of  an  export  accountant,  showing  what  was 
called  an  "apportionment  of  profits;"  that 
is,  what  any  particular  certificate  would  be 
valued  at  on  August  31,  1902,  on  the  basis 
of  the  books  as  they  then  stood,  and  there- 
fore what  the  holder  of  such  a  certificate 
would  be  paid  if  it  were  called  for  re- 
demption. His  affidavit  shows  that,  if  a 
certificate  were  then  or  since  called,  there 
would  be  paid,  by  such  calculation,  the  $1  per 
month  paid  into  the  redemption  and  reserve 
fimds,  with  14  per  cent  interest,  compound- 
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ed  quarterly.  So  that,  if  these  two  affidavits 
be  true  and  correct,  those  who  have  had  cer- 
tificates called  in  for  redemption  by  the  use 
of  the  chance  device  already  explained,  even 
including  a  redemption  in  August,  received 
15.56  per  cent  on  the  monthly  payment  of 
$1,  compounded  quarterly,  while  certificates 
redeemed  after  August  dlst  would  have  re- 
ceived payment  at  the  rate  of  14  per  cent, 
compounded  quarterly, — a  differ^ice  of  1.56 
per  cent  compounded  quarterly;  and  the 
man  who  received  this  difference  received  it 
as  a  result  of  the  mode  of  redeeming  by 
chance.  A  small  error  in  entries  on  the 
books  was  afterwards  found,  but  as  what 
^volll9•be  taken  off  of  one  account  would 
go  4o.  another,  and  there  was  a  small  in- 
crease of  both  a.'^seta  and  liabilities,  it  made 
no  material  change  in  the  calculation. 

Seeing  this  trouble,  no  doubt,  the  secre- 
tary of  the  company  stated  in  another  affi- 
davit, in  substance,  that  the  valuation  of  as- 
sets appearing  on  the  books  was  not  correct, 
but  much  too  small;  that,  taking  estimates 
of  certain  real-estate  dealers  and  others,  and 
considering  the  assets  at  a  low  estimate,  an 
"apportionment"  will  show  that  the  present 
value  of  a  certificate  would  be  fixed  by  cal- 
culating interest  on  each  monthly  payment 
of  $1  into  the,  reserve  and  redemption 
funds  at  the  rate  of  18.30  per  cent,  com- 
pounded quarterly,  or  perhaps  slightly  more. 
Suppose  this  is  true;  what  then?  In  the 
first  place,  the  value  of  certificates  hereto- 
fore redeemed  since  April,  1901,  has  been 
determined  with  reference  to  a  book  valua- 
tion of  that  time.  The  books  on  August 
31.  1902,  showed  assets  on  the  basis  of  which 
the  expert  employed  by  the  company  cal- 
culated. Now,  it  being  evident  that  the 
book  valuation  shows  that  certificates  al- 
ready redeemed  received  more  than  is  left 
for  any  of  the  certificates  still  \mredeemed, 
the  book  valuation  is  to  be  rejected  entirely, 
and  a  new  estimate  made,  although  the  com- 
pany had  printed  and  sent  out  as  true  the 
statement  of  August  31st,  showing  what  it 
called  its  assets  and  liabilities.  Very  well. 
Suppose  the  new  estimate,  which  the  sec- 
retary says  is  low,  be  taken;  what  is  the 
result?  The  certificates  redeemed,  even 
down  to  and  including  August,  just  before 
this  suit,  have  been  paid  on  the  basis  of 
15.50  per  cent  on  the  $1  per  month,  com- 
pounded quarterly.  Those  still  in,  and 
which  may  now  be  redeemed,  will  get  paid 
on  the  basis  of  18.36  per  cent  on  the  $1  per 
month,  compounded  quarterly, — a  difference 
of  2.80  per  cent,  or  nearly  3  per  coit,  on  the 
$1  per  month,  compounded  quarterly.  If  the 
calculation  of  the  expert  employed,  and 
whose  evidence  was  introduced  by  the  com- 
pany, is  correct,  certificates  which  were  re- 
deemed up  to  the  filing  of  this  petition  ob- 
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taincd  an  advantage  over  those  remaining 
unredeemed,  by  having  their  values  fixed  at 
a  rjte  of  interest  1}  per  cent  higher,  com- 
pounded quarterly.  If  the  last  calculation 
of  the  secretary,  be  taken  as  true,  those  re- 
deemed lost  at  the  rate  of  nearly  3  per  cent, 
compounded  quarterly.  It  is  a  matter  of  in- 
difference which  is  taken  as  true.  Either 
one  shows  that  those  redeemed  and  those 
undedeemed  are  not  equal.  This  inequality, 
being  brought  about  by  the  chance  method 
of  redemption  already  described,  makes  a 
lottery  feature.  As  the  company  seeks  to 
show  equality  and  repel  the  idea  of  prizes  by 
using  per  cents,  that  form  of  expression  is 
followed,  so  that  it  nmy  appear  by  mere 
comparison  of  the  affidavits  introduced  by 
the  defendant  that  there  is  inequality,  not 
alone  in  time  of  redemption,  but  also  in 
amounts,  between  the  redeemed  and  the 
imrcdeemcd.  One  very  significant  expres- 
sion is  used  by  the  secretary  in  seeking  to 
explain  why  the  calculation  of  the  expert 
showed  a  less  valuation  for  certificates  un- 
redeemed. After  speaking  of  a  real  estate 
purchase,  etc.,  since  the  process  of  redeem- 
ing began,  he  says  that  "that  period  [*.  e., 
April,  1901]  was  nearer  to  the  time  of  the 
great  number  of  lapses  following  the  Mc- 
Millan suit."  In  other  words,  what  falls  in 
by  the  chance  of  lapses  is  paid  out,  at  least 
in  part,  by  a  chance  table. 

Another  thing  which  will  emphasize  the 
risk  of  loss  is  this:  As  will  be  remembered, 
the  f  rst  payment  of  $4  goes  to  the  agent; 
25  cents  of  each  monthly  instalment  is  used 
for  expenses;  and  only  the  $1  remains  to 
earn  and  build  up.  It  will  readily  be  seen 
that  it  will  require  several  years,  even  at 
the  rates  of  interest  estimated  by  defendant 
and  its  expert  witness,  before  the  $1  can 
earn  back  the  primary  $4  and  the  25  cents  a 
month.  To  illustrate:  The  bolder  of  a  cer- 
tificate on  which  the  first  monthly  dues  were 
paid  in  October,  1901,  paid  in  $4  to  enter, 
and  $1.25  per  month,  aggregating  to  the  end 
of  August,  1902,  $17.75.  According  to  the 
calculation  of  the  expert,  its  value  (or  what 
is  more  resonantly  called  its  apportionment 
of  profits)  on  August  3,  1902,  was  $11.79. 
Therefore,  if  by  the  multiple  table  that 
number  should  be  reached  for  redemption, 
the  owner  would  receive  actually  less  than 
he  had  paid  in  by  $5.96.  Again,  the  holder 
of  a  certificate  on  which  the  first  monthly 
payment  was  made  in  May,  1899,  paid  the 
preliminary  amount  of  $4  and  forty  instal- 
ments of  $1.25,  making  $54.  Its  value  is 
fixed  at  $5  LOG.  These  are  not  isolated  cases. 
The  same  is  true  of  a  large  number  of  cer- 
tificates. In  fact,  on  certificates  rimning 
back  to  January,  1899,  the  allotment  is  less 
than  the  amount  actually  paid  in,  regardless 
of  interest.  Similar  results  appear  from  the 
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secretary's  calculation  of  values  on  April  1, 
1901.  Suppose  that  by  the  multiple  table 
the  redemption  number  should  fall  on  any 
one  of  these;  is  it  not  evident  that  the 
holder  would  get  less  than  he  paid  in,  re- 
gardless of  interest,  and  suffer  an  actual 
loss?  It  is  said  that  this  has  not  happened, 
and  perhaps  not.  But  under  the  multiple 
table,  the  numbers  subject  to  redemption 
rapidly  get  wider  apart.  Already,  since  re- 
demption began  in  1901,  the  skipping  pro- 
cess has  .stretched  from  the  beginning  of  the 
table  to  number  3,141 ;  and  it  is  apparent 
that  in  the  course  of  time,  by  continuation 
of  this  process,  a  number  or  numbers  will 
be  reached,  which,  if  redeemed,  will  not  only 
pay  the  holder  no  profit,  but  will  cause  him 
actual  loss.  If  the  company  honestly  abides 
by  its  scheme,  and  continues  to  redeem  ac- 
cording to  the  declarations  quoted,  it  cannot 
prevent  the  result.  It  is  no  answer  to  this 
to  say  that  the  company  may  devise  some 
way  to  meet  it.  Such  a  suggestion  met  with 
no  favor  in  59  111.  160,  and  33  N.  H.  329,  66 
Am.  Dec.  723,  supra.  There  is  another  thing 
which  seems  to  run  through  all  the  calcula- 
tions of  the  company.  If  a  certificate  holder 
fails  to  pay  his  instalments  for  one  or  more 
months,  they  seem  to  ignore  him  as  a  person 
to  whom  payment  may  have  to  be  made, 
treating  him  as  not  "in  good  standing."  In 
apportioning  out  the  assets  and  determin- 
ing the  values  for  redemption,  they  include 
the  amounts  paid  by  him  as  assets,  but  leave 
him  entirely  out  as  a  possible  claimant.  At 
least,  this  seems  to  be  true.  And  in  one 
affidavit  of  the  expert  he  made  a  correction 
on  account  of  some  persons  in  this  condition, 
who  in  fact  paid  their  fines  and  dues,  and 
returned  to  "good  standing."  By  the  terms 
of  the  certificates,  a  man  does  not  lose  all 
right,  or  his  certificate  lapse,  until  after  six 
months'  default.  He  can  pay  up,  with  the 
fines  imposed  for  delay.  So  that  to  leave  a 
number  of  such  persons  out  of  the  calcula- 
tion is  to  ignore  quite  an  important  factor. 
It  is  practically  admitted  that  the  certifi- 
cates belonging  to  class  A  are  illegal.  But 
it  is  contended  that  those  in  class  B  axe  so 
different  as  to  avoid  the  illegality.  There 
are  several  points  of  difference,  and  the  cer- 
tificates belonging  to  class  A  are  more  clear- 
ly and  plainly  illegal.  But  in  the  opinion  of 
this  oourt  the  illegality  is  preserved  in  the 
certificates  of  class  B.  In  class  A  the  ma- 
turity value  was  $505.54,  maturing  after 
130  instalments  of  $1.25  had  been  paid.  In 
class  B  $500.00  is  fixed  as  the  maturity 
value  after  168  months.  As  will  appear 
more  fully  later  on,  neither  can  be  accom- 
plished by  the  legitimate  investment  of 
money,  nor  without  the  aid  of  large  lapses. 
As  to  calls  for  redemption  before  maturity i 
each  uses  the  form:    "That  the  holder  sh^^^ 
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surrender  for  cancelation  this  certificate 
when  the  some  shall  be  called,  upon  the  pay- 
ment to  him  of  its  then  redemption  value." 
In  class  A  certain  amounts  are  named  if  the 
certificate  should  be  called  at  certain  times. 
In  class  B  it  states  that  "^redeniption  value 
shall  be  the  full  amount  of  the  first  pay- 
ment, and  all  instalments  paid  hereon  with 
interest  on  said  amount  at  8  per  cent  per 
annum  and  its  proportionate  ^hare  of  all 
dividends  or  accumulations  from  fines, 
lapses,  and  interest  earned  in  excess  of  8 
per  cent  per  annum."  One  of  these  fixes  the 
sum  to  be  paid  outright.  The  other  fixes,  it 
by  giving  certain  elements  from  which  the 
minimum  amount  can  be  calculated,  with 
the  hope  of  more  held  out.  It  promises  to 
pay  certainly  the  amount  fixed  by  the  pay- 
ments of  the  certificate  holder,  with  8  per 
cent  interest,  regardless  of  the  time  of  call, 
nnd  regardless  of  whether  8  per  cent  had 
been  earned  or  not.  It  is  suggested  that  the 
added  words  "and  its  proportionate  share," 
etc.,  above  8  per  cent,  indicates  that  it  was 
not  subject  to  call  until  more  than  8  per 
cent  had  been  earned.  This  does  not  seem 
to  the  court  the  proper  construction.  But  in 
any  event  the  multiple  table  does  not  select 
certificates  according  to  what  the  payments 
on  them  have  earned.  It  selects  them  by 
chance  application  of  numbers.  The  differ- 
ence between  the  two  classes  in  this  respect 
is  one  of  degree,  rather  than  of  quality.  One 
is  worse  than  the  other,  but  both  are  bad.' 
Other  differences  need  not  be  noticed. 

Stripped  of  all  technical  lore,  can  anyone 
seriously  believe  that  the  scheme  of  the  com- 
pany's business  was  merely  to  take  the 
money  of  purchasers  of  certificates,  invest 
part  of  it,  and  give  them  back  what  the  part 
invested  earned,  or  that  this  was  held  out  to 
purchasers  as  the  real  scheme?  Does  any- 
one believe  that  purchasers  have  turned  in 
their  money  to  this  company,  paid. it  $4  for 
the  privilege  of  starting,  and  one  fifth  of  all 
instalments  as  expenses,  simply  for  the  priv- 
ilege of  letting  the  company  invest  the  other 
four  fiftlis  and  give  them  back  such  profits 
as  it  made?  Is  it  not  plain  enough  to  be 
seen  that  the  real  attraction  was  the  appeal- 
ing to  cupidity,  and  the  hope  of  getting 
large  returns  by  the  use  of  chance? 

The  contentions  in  regard  to  lapses,  the 
impossibility  of  the  scheme,  and  the  insol- 
venc}'  of  the  company,  may  be  treated  to- 
gether. It  is  an  error,  in  dealing  with  these 
matters,  to  treat  each  as  separate  and  dis- 
tinct, instead  of  considering  their  relation  to 
the  schenie  as  a  whole.  The  fallacy  in  this 
mode  of  treatment  may  be  illustrated  by  a 
case  of  fraud.  Considered  separately,  there 
is  nothing  illegal  in  a  man's  giving  his  house 
•ind  lot  to  his  wife  as  a  home,  though  he  may 
own  nothing  else.  So,  too,  as  a  separate 
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statement,  there  is  nothing  illegal  about  a 
man's  owing  debts.  But,  if  the  two  be  put 
together,  it  is  fraudulent  for  a  debtor  to 
give  away  all  of  his  property  to  his  wift  so 
as  to  defeat  his  creditor.  In  this  case,  where 
the  real  question  is  as  to  tKe  legality  of  the 
scheme  of  the  company,  it  will  not  do  to 
segregate  the  elements  of  the  complaint,  and 
deal  separately  with  each,  without  regard  to 
tiie  whole.  To  cite  the  law  governing  a  plea 
of  impossibility  of  performance,  where  filed 
to  a  suit  on  a  contract  confessedly  legal,  is 
quite  different  from  considering  the  nature 
and  character  of  the  promise,  and  the  com- 
pany's scheme  of  performing  it,  in  determin- 
ing whether  the  scheme  is  legal  or  illegal. 
Thus,  it  is  urged  in  behalf  of  the  company 
that  a  provision  in  a  contract  for  a  forfeit- 
ure on  failure  to  pay,  or  a  "lapse,"  is  not 
illegal.  While  forfeitures  are  not  favored, 
and  equity  in  proper  cases  grants  relief 
against  them,  yet  a  provision  in  a  contract 
for  a  forfeiture,  or  a  lapse  on  failure  to  pay, 
does  not  per  se  render  the  contract  illegal. 
But  whether  a  number  of  certificate  holders 
will  or  will  not  fail  to  pay,  and  how  many 
will  fail,  and  at  what  stage  of  the  proceed- 
ing, and  what  amount  of  previously  paid  in- 
stalments will  thus  be  forfeited  or  gained  by 
the  company,  necessarily  involves  an  ele- 
ment of  chance.  While  a  forfeiture  may 
happen  without  involving  illegality  in  the 
individual  contract,  and  accretions  be  added 
to  the  funds,  yet  if  a  company  whose  busi- 
ness is  the  issuing  of  bonds,  certificates,  or 
promises  to  pay,  must  depend  for  its  ability 
to  do  so  upon  this  chance  element,  it  is  an 
illegal  scheme,  fraudulent  in  law,  and  con- 
trary to  public  policy.  A  company  may 
contract  with  a  certificate  holder  that  a  for- 
feiture of  amounts  alread  paid,  Or  a 
'iapse,"  shall  occur  on  a  failure  to  make 
payments.  But  if  a  company's  business  is 
to  promise  large  numbers  of  certificate  hold- 
ers to  pay  them  certain  amounts,  and,  as  an 
essential  element  or  ability  to  pay  some  of 
them  the  agreed  amounts,  it  must  depend 
upon  the  chance  of  lapses  or  failure  on  the 
part  of  others  to  keep  their  contracts,  and 
con.«cquent  forfeiture  of  sums  already  paid 
in,  the  scheme  is  essentially  one  of  chance. 
The  mere  existence  of  some  good  fortune  or 
bad  fortune,  though  involving  an  element  of 
chance,  does  not  necessarily  render  a  busi- 
ness illegal,  if  chance  is  not  an  integral  or 
essential  part  of  it.  Thus,  the  seasons  af- 
fect the  farmer  and  the  merchant.  The  suc- 
cess or  failure  of  other  merchants  or  dealers 
may  affect  one's  collections,  and  his  profits 
and  losses.  And  many  other  illustrations 
might  be  given.  Indeed,  it  may  be  said  that 
all  success  in  business  is  more  or  less  af- 
fected by  circumstances  beyond  the  control 
of  the  individual  considered,  and  therefore, 
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in  a  loose  and  vague  way,  called  chance. 
But  in  legitimate  business  the  employment 
of  capital  or  labor  ( phy&ical  or  mental ) ,  or 
both,  form  the  foundation,  and  their  legiti- 
mate product  the  primary  reward;  and  the 
element  of  chance  is  not  the  essential  ele- 
ment of  the  enterprise.  This  is  a  wholly 
different  thing  from  organizing  or  carrying 
on  a  scheme  in  which  chance  is  a  basis  or 
essential  element. 

As  sustaining  a  contrary  theory,  the  case 
of  Union  Invest.  Asso.  v.  Lutz,  50  111.  App. 
176,  is  cited  by  defendant's  counsel.  An  ex- 
amination of  that  case  will  show  that  the 
pai'agraph  of  the  opinion  dealing  with  this 
important  subject  embraces  eleven  lines,  and 
cites  one  decision  which  involved  quite  a 
different  organization  from  a  bond  company 
dependent  on  lapses.  Rapp's  Harmony  So- 
ciety was  a  religious  association,  in  which 
each  surrendered  his  property  into  one  com- 
mon stock  for  the  mutual  benefit  of  all,  dur- 
ing their  joint  lives,  with  right  of  survivor- 
ship, w^ith  provisions  in  regard  to  furnishing 
necessaries  to  the  member  and  his  family, 
and  with  privilege  to  secede  during  the  life- 
time of  the  member.  Schriber  v.  Rapp,  5 
Watts,  3.51,  30  Am.  Dec.  327.  The  Illinois 
decision  does  not  consider  the  distinction 
pointed  out  above,  nor  does  it  refer  to  any 
ehance  or  lottery  feature  in  the  mode  of  dis- 
tribution. If  it  meant  to  hold  that  for  a 
company  to  conduct  a  scheme  in  which  it  is 
dependent  upon  chance  lapses  or  forfeitures 
for  its  ability  to  comply  with  its  promises 
to  pay  some  of  its  certificate  holders,  and 
where  those  called  in  for  payment  shall  be 
fixed  by  chance,  is  legitimate  business,  it 
would  be  neither  sound  in  principle  nor  sus- 
tained by  authority,  and  would  be  in  the 
teeth  of  decisions  already  cited.  Ihe  court 
says,  of  the  scheme  then  being  considered, 
that  it  ''applies  the  principle  of  joint  ten- 
ancy to  the  investments  by  the  subscribers, 
the  survivorship  depending  upon  default  of 
the  members  instead  of  death."  The  analogy 
invoked  does  not  apparently  exist.  Death 
is  a  certainty,  resulting  from  the  operation 
of  natural  laws.  The  time  may  not  be 
known,  though  it  may  be  estimated  with 
wmc  probability  by  the  use  of  mortality 
tables.  Default  or  lapse  is  a  mere  chance, 
which  may  never  happen  at  all.  If  the  state- 
ment of  the  Illinois  court  be  correct,  such 
an  attempt  to  apply  to  a  chance  event  the 
principle  of  joint  tenancy  can  have  little 
weight  in  this  state,  where  joint  tenancy  it- 
self has  been  abolished.  Civil  Code  1895, 
I  3142.  This  court  does  not  believe  that  the 
supreme  court  of  Illinois  meant  to  hold  any 
such  doctrine.  To  do  so  would  be  out  of 
consonance  with  the  trend  of  its  decisions. 
The  effort  is  made  to  analogize  this  sort 
of  scheme  to  the  business  of  insurance,  and 
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especial  reference  is  made  to  tontine  insur- 
ance. What  has  been  said  above  indicates  a 
wide  difference.  It  would  prolong  this  opin- 
ion l>eyond  reasonable  limits  to  enter  into  a 
full  discussion  of  the  methods  of  insurance, 
and  the  legality  of  lapses  as  incident  there- 
to. Suffice  it  to  say  that  outside  of  co-opo- 
rative  and  assessment  companies,  where  the 
insured  are  also  insurers  of  each  other,  all 
respectable  life  insurance  companies  at  this 
day  are  believed  to  lay  aside  from  premiums 
paid  on  ordinaiy  life  policies  a  reserve, 
which,  invested  at  some  reasonable  rate,  will 
produce  the  amount  of  the  policy  within  the 
time  of  the  expectancy  of  the  insured.  Many 
states  have  laws  hxing  the  rate  of  interest 
in  calculating  life  insurance  reserves  or  net 
value  of  policies.  In  this  state  4  per  cent  is 
used,  except  where  a  company  has  a  cafth 
capital  fully  paid  up  of  not  less  than  $100,- 
000,  when  the  insurance  commissioner  may, 
in  his  discretion,  employ  a  rate  of  from  3 
per  cent  to  G  per  cent.  Civil  Code  1895, 
\  2049.  The  rate  of  interest  which  is  em- 
ployed in  many  states  is  4  per  cent,  com- 
pounded annually.  This  is  what  is  consid- 
ered a  reasonable  insurance  reserve,  and  a 
practicable  rate  of  interest;  not  14  per  cent, 
15  per  cent,  or  18  per  cent,  compounded 
quarterly,  as  this  company  uses  in  its  cal- 
culations to  figure  out  estimated  results.  A 
tontine  policy  has  been  defined  to  be  "a  pol- 
icy of  insurance  in  which  the  policy  holder 
agrees,  in  common  with  the  other  policy 
holders  under  the  same  plan,  that  no  divi-_ 
dend,  return  premium,  or  surrender  value 
shall  be  received  for  a  term  of  years  called 
the  tontine  period,  the  entire  surplus  from 
all  sources  being  allowed  to  accumulate  to 
the  end  of  that  period,  and  then  divided 
among  all  who  have  maintained  their  insur- 
ance in  force."  Century  Dictionary.  This 
is  a  modification  based  upon  the  original 
.tontine,  which  was  an  annuity  shared  by 
subscribers  to  a  loan,  with  benefit  of  sur- 
vivorship. Lorenzo  Tonti  could  hardly  have 
foreseen  that  his  plan  of  survivorship  would 
he  claimed  as  applicable  to  or  as  legalizing 
a  company  which  maintains  a  redemption 
fund  of  50  per  cent  of  monthly  instalments 
paid,  which  depends  for  its  ability  to  carry 
out  its  promises  on  the  chance  of  lapses,  and 
which  redeems,  not  by  equitable  division  of 
all  profits  among  the  insured  at  the  end  of 
the  tontine  period,  but  calls  some  for  re- 
demption by  the  use  of  chance.  No  insur- 
ance company  of  any  standing  can  probably 
be  found  which  does  any  such  tontine  insur- 
ance. If  it  does,  it  is  running  a  lottery,  not 
an  insurance  business.  The  modern  trend 
of  legislation  and  decisions  is  rather  in  the 
direction  of  limiting  than  extending  what  is 
loosely  called  the  "tontine"  principle.  . 

Judge  Grosscup,  in  his  charge  in  SiO^J-C 
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Donald  CasCy  50  Fed.  505,  500,  makes  use  of 
the  following  languuge:  "Take,  for  instanoe, 
the  life  insurance  companies, — those  that 
proceed  on  the  stock  plan,  or  on  the  assess- 
ment plan.  They  require  of  the  member 
that  he  pay  in  a  certain  amount  of  money. 
That  is  the  pecuniary  consideration.  That 
money  is  invested,  or  supposed  to  be  in- 
vested, in  securities,  and,  when  the  member 
dies,  a  certain  amount,  stipulated  in  the  pol- 
icy, is  paid  to  his  heirs  or  the  beneficiary 
named  in  the  policy.  That  is  the  return. 
The  man  may  have  been  insured  but  a 
month,  and  have  paid  in  but  a  few  dollars, 
and  have  received  back  $5,000  or  $10,000. 
In  such  instances  as  that,  a  much  larger 
sum  has  been  returned  than  the  considera- 
tion, but  the  fact  that  there  was  such  a  re- 
turn does  not  make  it  an  Unlawful  enter- 
prise. Why?  Because  the  prize  is  not 
determinable  by,  or  dependent  upon,  chance 
or  lot.  Tt  is  dependent  upon  the  life  of  a 
man,  and  the  life  of  a  man  is  determined  by 
the  laws  of  nature,  and  not  by  the  chances 
of  lot."  So,  also,  he  deals  with  investment 
in  real  estate,  which  enhances  in  value.  In 
State  ex  rcl.  Atty.  Oen.  ▼.  Interstate  Sav. 
Invest.  Co.  64  Ohio  St.  283,  52  L.  R.  A.  530, 
60  N.  E.  220,  supra,  it  is  said  that  "con- 
tracts of  investment  security,  debentures,  or 
certificates  which  cannot  reasonably  be  ex- 
pected to  ncciiniulate  a  reserve  fund  equal 
to  the  stipulated  endowment  values  within 
the  statcKl  period,  without  aid  from  lapses 
or  appropriation  from  premiums  on  new 
business,  are  fraudulent,  contrary  to  public 
policy,  and  unlawful."  This  was  not  a 
dictum,  as  ins-isted.  It  was  a  direct  decision 
of  a  point  involved  in  the  case.  The  above 
is  a  copy  of  a  headnote  made  by  the  court 
itself.  Courts  will  use  extreme  caution  in 
declaring  a  transaction  void  on  grounds 
of  public  policy,  and  will  not  lightly  infer 
such  contrariety  or  such  adverse  public  pol-. 
icy.  But  can  there  be  any  question  that  in 
this  state  there  is  a  public  policy,  clear,  cer- 
tain, beyond  doubt,  against  gaming  in  every 
foiin,  or  by  any  name,  and  against  lotteries 
and  lotteiy  schemes  or  devices,  by  whatever 
name  called,  or  under  whatever  verbiage 
covered  up? 

The  enumeration  of  certain  contracts  as 
contrary  to  public  policy  in  §  3668  of  the 
Civil  Code  of  1805  is  not  intended  to  be  ex- 
haustive, but  illustrative.  Two  citations 
will  suffice  to  prove  this  to  be  true.  See 
Mercier  v.  Mercier,  50  Ga.  546,  553,  15  Am. 
Rep.  604 ;  Western  d  A.  R,  Co,  v.  Bishop,  50 
Ga.  472,  473. 

This  company's  capital  is  only  $2,500,  of 
which  about  one  half  has  been  paid  in,  part- 
ly in  a  desk  and  oflice  furniture.  It  has  is- 
sued him d reds  of  thousands  of  dollars  woHh 
of  certificates;  so  that  the  capital  is  merely 
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nominal,  and  furnishes  no  real  security.  The 
certificate  holders  must  look  to  the  amounts 
arising  from  the  contracts  or  certificates. 
Clas3  B  certificates  begin  thus:  "The  Equi- 
table Loan  &  Security  Company  of  Atlanta, 
Georgia,  hereby  promises  to  pay  to  the  order 

of  ,  at  its  home  office  in  Atlanta, 

Ga.,  $500  subject  to  the  following  express 
terms  and  conditions:  1st.  That  the  holder 
has  paid  $4  therefor,  and  agrees  to  pay  to  the 
maker  hereof  at  its  home  office,  without  any 
other  or  further  notice,  an  instalment  of 
$1.25  on  the  fifth  day  of  each  and  every  suc- 
ceeding month  hereafter,  until  one  hundred 
and  sixty-eight  instalments  shall  have  been 
paid,  time  being  of  the  essence  of  this  con- 
tract, then  this  certificate  shall  become  due 
and  payable  for  its  full  face  value.''  As 
stated  above,  the  first  payment  of  $4  goes  to 
the  agent,  and  25  cents  per  month  of  the 
instalments  goes  to  expenses,  leaving  $1  per 
month  of  which  62}  cents  goes  to  the  re- 
demption fund,  and  37}  cents  to  the  reserve 
fund.  The  redemption  fund  may  be  used  to 
redeem,  and,  as  already  shown,  the  declared 
policy  of  the  company  is  to  make  redemp- 
tions or  "speedy  returns  to  investors."  Tlie 
only  fund  specifically  provided  to  be  held  in 
reserve  is  37}  cents  per  month.  In  one  hun- 
dred and  sixty-eight  months  this  would  ag- 
gregate $63.  If  the  entire  $1  per  month 
were  held  in  reserve,  it  would  aggregate 
$168.  According  to  the  sworn  calculation 
of  an  expert,  which  has  not  been  denied,  $1 
paid  monthly  for  one  hundred  and  sixty- 
eight  months  (fourteen  years),  if  invested 
as  received  at  8  per  cent  (the  highest  legal 
rate  in  Georgia),  and  compounded  annually, 
would  aggregate,  both  principal  and  interest, 
at  the  e^d  of  the  time,  $302.20,  as  against 
$500  maturity  value.  It  is  perfectly  evident 
that  no  rational  or  reasonably  possible  in- 
vestment of,  or  interest  on,  either  $63  or 
$168  can  produce  $500  in  the  given  time. 
Especially  is  this  true  when  it  is  remem- 
bered that  the  entire  amount  is  not  received 
at  the  beginning  of  the  period,  but  is  paid  in 
monthly  instolments,  and  therefore  has  an 
average  earning  capacity  for  (mly  one  half 
of  the  whole  time. 

It  is  suggested  that  there  is  no  real  bind- 
ing promise  to  pay  $500;  that  the  naming 
of  that  amount  is  not  a  substantial  part  of 
the  contract;  that  the  company  may  redeem 
all  of  its  certificates  at  any  time  previous  to 
maturity,  even  to  the  last  minute,  at  a  less 
amount,  and  can  thus,  at  its  option,  avoid 
ever  having  to  pay  the  full  sum.  The  error 
of  this  suggestion  is  twofold:  In  the  first 
place,  the  certificates  have  been  issued  at 
various  dates,  nmning  through  several 
years.  They,  therefore,  will  -fall  due  all 
along  at  different  times.  If  the  company  ad- 
heres to  its  table,  it  cannot  select  to  pay 
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any  particular  certificates  as  they  are  about 
due,  less  than  the  full  amount,  on  account 
of  its  redemption  privilege  before  maturity. 
Nor  can  it  select  and  call  them  before  ma- 
turity, unless  they  happen  to  bear  the  tabu- 
lar numbers  for  calling,  or  unless  it  can  and 
will  wind  up  and  pay  oiT  all  certificates 
when  the  first  fall  due,  which  is  evidently 
not  the  purpose  or  scheme,  for  new  certifi- 
cates are  continually  being  issued  (though 
called  by  a  different  class  name).  The  sec- 
ond error  in  this  suggestion  (though  evi- 
dently not  thought  of  in  making  it)  is  this: 
The  very  first  thing  in  the  certificate  is  a 
promise  to  pay  $500  at  maturity.  It  is 
printed  in  large  type,-^the  most  prominent 
thing  in  the  certificate.  It  is  true  that  it 
says  that  this  is  subject  to  ''the  following 
express  terms  and  conditions,"  which  are 
then  printed  in  small  type,  and  some  of 
them  in  rather  uncertain,  if  not  ambiguous, 
expressions,  as  will  be  seen  by  reading  them. 
But  in  one  of  its  pamphlet  publications, 
stated  on  its  face  to  have  been  copyrighted 
in  1895  by  its  secretaiy,  and  therefore  ema- 
nating, not  from  its  soliciting  agents  on  the 
road,  but  from  headquarters,  occurs  this 
statement:  "Twenty  certificates  purchased 
in  the  Kquitable  Ix)an  &  Security  Company, 
if  carried  to  maturity,  will  pay  you  Ten 
Thousand  Dollars,  yielding  a  clear  profit  of 
$5,720.00."  Beyond  question  the  company 
held  out,  as  part  of  its  plan  of  operation,  the 
paying  of  $500  on  some  certificates.  To  hold 
that  it  printed  its  $500  promises  in  bold 
type,  and  sent  abroad  its  pamphlets  constru- 
ing and  illustrating  its  plan,  but  never 
really  intended  any  such  thing,  and  that 
these  statements  are  mere  surplusage  in  the 
contract,  and  not  to  be  considered  in  ascer- 
taining the  duties  or  the  liabilities  of  the 
company,  or  the  legality  of  the  scheme, 
would  loc^  very  much  like  branding  it  as 
fraudulent  in  its  origin.  This  court  prefers 
to  give  the  company  a  more  liberal  and  char- 
itable view,  and  not  to  hold  men  of  the  char- 
acter and  standing  of  the  president,  ex-pres- 
ident and  others  who  have  been  connected 
with  it,  guilty  of  wilful  fraud.  A  scheme 
which,  for  its  carrying  out  and  distribution 
of  payments,  must  rely  upon  the  element  of 
chance,  may  be  illegal,  but  it  is  less  repre- 
hensible than  if  it  were  branded  as  fraudu- 
lent, misleading,  and  deceptive.  The  one 
may  involve  a  mistaken  notion  of  what  the 
law  will  permit;  the  other  would  involve 
moral  turpitude. 

The  only  rational  possibility  for  the  com- 
pany to  ever  pay  off  certificates  as  they  ma- 
ture at  $500  each,  or  any  considerable  part 
of  them,  depends  on  the  chance  element  that 
a  large  number  of  certificate  holders  will  fail 
to  keep  up  their  payments,  and  thus  what 
they  have  already  paid  in  will  be  forfeited. 
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It  is  not  necessary  to  appeal  to  conflicting 
evidence  to  show  what  part  lapses  play  in 
this  scheme.  In  one  of  the  affidavits  of  the 
expert  offered  in  evidence  by  the  company, 
he  says:  "The  books  of  the  defendant  show 
$306,460.02  to  the  credit  of  the  redemption 
fund,  and  $221,012.40  to  the  credit  of  the  re- 
serve fund,  making  a  total  to  the  credit  of 
the  two  accounts  of  $528,370.02.  In  making 
up  his  statement,  deponent  did  not  consider 
these  accounts  as  they  appear  on  the  books, 
but  took  instead  the  amount  actually  paid 
into  these  accounts  by  certificates  in  good 
standing  ($408,408.00).  The  difference  in 
the  two  amounts  shows  the  profits  from 
lapses,  to  wit,  $110,971.00,  which  amount  is 
included  in  4x>tal  profit  of  $243,700.82, 
shown  on  foregoing  statement."  In  other 
words,  out  of  •$243,709.82  stated  as  profits, 
and  treated  as  such  in  determining  the  val- 
ues of  and  ability  to  redeem  certificates,  this 
witness  estimates  $119,971  as  the  profit 
from  lapses.  In  a  published  statement  dated 
February  28,  1902,  it  appears  that  prior  to 
that  time  there  was  a  "total  amount  paid  on 
certificates  that  have  lapsed  (forfeited), 
$153,659.00."  In  one  of  the  pamphlets  al- 
ready referred  to  as  issued  by  the  company 
occurs  the  following:  **We  issue  without  a 
single  forfeiture,  but  we  know  from  experi- 
ence and  statistics  that  more  or  less  of  our 
certificate  holders  will  lapse,  and  that  accre- 
tions from  fines  will  be  an  additional  large 
source  of  profit,  but  from  the  very  terms  of 
our  certificates  every  dollar  realized  from 
both  of  these  sources  must  go  to  the  credit 
of  those  who  do  not  lapse,  and  not  for  the 
private  profit  of  a  few,  thus  rendering  pos- 
sible an  early  payment  of  certificates  at  a 
handsome  profit  above  the  rate  of  interest 
earned  upon  loans."  Note  the  words,  "thus 
rendering  possible,"  etc.  Do  not  lapses  form 
an  essential  element,  a  sine  qua  non,  of  the 
scheme  T 

Of  the  cases  relied  on  by  counsel  for  the 
company,  in  Chancy  Park  Land  Co.  v.  Hart, 
104  Iowa,  692,  73  N.  W.  1069,  where  a  body 
of  land,  comprising  a  number  of  lots  accord- 
ing to  a  sun'ey,  was  sold,  and  various  per- 
sons subscribed,  and  agreed  that  the  lots 
should  be  divided  or  apportioned  among 
them  "in  such  manner  as  they  might  de- 
cide," and  where  they  did  hold  a  meeting 
and  adopted  a  plan  to  assign  the  various 
lots  by  drawing  slips  from  boxes,  suggested 
by  one  of  their  own  number,  and  not  induced 
or  caused  by  t'o  promoters  of  the  sale,  took 
the  lots  so  respectively  assigned,  and  gave 
contracts  therefor,  it  was  held  that  there 
was  no  scheme  of  lottery  on  the  part  of  the 
promoters  of  the  sale,  preventing  a  recovery 
of  the  purchase'  price.  If  the  sellers  had  dis- 
tributed lots  of  unequal  value  by  chance,  it 
would  have  been  different.     Den  ew  dem. 
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Wooden  ▼.  ShoiwcU,  23  N.  J.  L.  465 ;  Kohn 
V.  Koehler,  96  N.  Y.  362,  48  Am.  Rep.  628, 
and  Ex  parte  Shobcrt,  70  Cal.  632,  59  Am. 
Rep.  432,  11  Pac.  786,  are  in  eonfiict  with 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  Homer  Case,  and  are 
there  expressly  disapproved;  and  also  in 
Ballock'H  Case,  73  Md.  1,  8  L.  R.  A.  671, 
672,  20  Atl.  184,  by  the  supreme  court  of 
Marj'land. 

From  the  foregoing  discussion  it  will  be 
seen  that,  by  the  evidence  introduced  by  the 
company  itself  and  its  letters  and  published 
statements,  the  following  things  are  estab- 
lished: (1)  The  payment  of  a  considera- 
tion: (2)  the  use  of  chance;  (3)  prizes, 
eonsisting  in  inequality  of  payments,  result- 
ing from  the  use  of  chance;  and  this  in- 
equality is  not  in  time  only,  but  in  amounts, 
and  does  not  result  merely  from  increase  or 
decrease  of  assets  from  loans  or  investments 
(if,  indeed,  that  would  be  legal  where  the 
certificates  redeemed  or  subjected  to  this  in- 
equality are  det<.*rmined  by  chance),  but  pri- 
marily from  the  chance  element  of  lapses 
and  amounts  arising  therefrom.  And  from 
the  same  sources,  together  with  the  applica- 
tion of  a  simple  calculation,  it  appears  (4) 
that  the  business  of  this  company  is  to  issue 
a  large  number  of  certificates  or  promises  to 
pay,  and  that  depends,  and  must  depend,  for 
its  ability  to  comply  with  them,  upon  the 
chance  of  many  lapses  or  forfeitures.  As 
matter  of  law,  the  court  holds  that  such 
a  business  or  scheme  is  illegal,  and  is  con- 
traiy  to  public  policy. 

6.  It  is  contended  by  the  company  that  if 
the  court  should  hold  the  scheme  or  plan  of 
its  operations  to  be  tainted  with  illegality, 
as  embodying  a  lottery  feature  or  similar 
device,  nevertheless  plaintiffs  and  others  who 
purchased  certificates  may  be  classed  as  par- 
Hcipes  crimi7iis  and  in  pari  delicto,  that  is, 
equally  at  fault,  and  can  have  no  relief  in 
equity.  A  number  of  decisions  have  been 
cited  on  this  subject,  a  review  of  all  of  which 
would  require  much  time  and  be  unneces- 
sary. It  may  be  said,  generally,  that  where 
an  illegal  contract  is  executory  it  will  not  be 
enforced  by  the  courts,  nor  can  damages  be 
recovered  for  its  breach.  Wherever  a  party 
has  to  set  up  and  rely  on  such  a  contract  to 
sustain  his  claim,  the  courts  will  not  aid 
him.  So,  too,  an  illegal  contract  will  not  be 
indirectly  enforced,  as,  for  instance,  to  fur- 
nish a  measure  of  damages  in  a  suit  against 
a  telegraph  company  for  a  mistake  in  send- 
ing a  message.  Cothran  v.  Western  V. 
Teleg.  Co,  83  Ga.  25,  9  S.  E.  836.  While 
the  decisions  are  not  uniform  on  the  subject, 
the  weight  of  authority,  including  decisions 
of  the  supreme  court  of  this  state,  is  that 
one  party  to  such  a  contract  cannot  gener- 
ally have  an  accounting  in  equity  against 
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the  other  for  the  proceeds  or  profits  of  the 
mutual  illegal  venture.  Nor,  it  has  been 
said,  will  a  court  enforce  equities  in  such 
illegal  proceeds,  where  to  do  so  would  be 
substantially  to  enforce  the  contract.  Ex- 
change Bank  v.  Loh,  104  Ga.  446,  459,  44 
L.  R.  A.  372,  31  S.  E.  469  (though  in  fact 
the  contract  there  was  held  to  be  legal,  and 
what  was  said  on  this  subject  was  perhape 
unnecessary).  In  these  and  similar  cases, 
whether  specific  performance,  damages,  in- 
junction, or  accounting  lor  proceeds  or 
profits  between  the*  parties  was  sought,  it 
was  a  necessary  part  of  the  case  to  set  up 
and  rely  on  the  illegal  contract  or  illegal 
conduct  of  a  party  tn  pari  delicto.  So  far 
as  this  may  be  sought,  it  cannot  be  granted. 
In  Ingram  v.  Mitchell,  30  Ga.  547,  560,  it  is 
said:  *The  rule  hitherto  applied  by  this 
court,  and  perhaps  by  the  English  courts,  is 
this:  that  whenever  the  plaintiff  can  make 
out  his  case  without  invoking  the  illegal 
contract  to  his  aid,  he  is  entitled  to  recover.'^ 
In  Raleigh  d  G.  R.  Co.  v.  Sivanson,  102  Ga. 
754,  3J>  L.  R.  A.  275,  28  S.  E.  601,  it  is  said 
that  "a  party  to  such  a  contract  cannot  re- 
cover in  an  action  Avhich  does  not  seek  to 
disafiUrm,  but  to  enforce,  it  by  suit  for  its 
breadi."  In  Clarke  v.  Brou>n,  77  Ga.  606, 
it  was  held  that,  "where  a  principal  de- 
posited money  with  his  agents  to  be  used  in 
the  purcliase  of  futures  in  pork  and  grain, 
he  could  recover  from  such  agents  the 
amount  so  deposited,  in  an  action  for  money 
had  and  received.  He  could  not  set  up  the 
illegal  contract  to  recover  profits  realized 
thereunder,  nor  could  the  agents  set  up  the 
illegal  contract  for  the  purpose  of  defeating 
a  recovery  by  the  principal  of  the  money  de- 
posited with  them,  and  which  was  held  by 
them.  It  did  not  matter  whether  the  money 
sued  for  by  the  principal  was  the  identical 
money  furnished  by  'him,  or  whether  the 
agents  deposited  the  money  ...  in  bank 
with  other  deposits  of  theirs,  and  used  such 
money  for  filling  margins  for  futures,  and 
afterwards  replaced  them  to  the  credit  of 
the  principal.  The  question  is.  Whose 
money  is  it,  the  agents'  or  the  principarst 
Nor  does  this  stand  in  the  position  of  an 
executed  contract,  in  which  both  parties  are 
in  pari  delicto."  See  also  Tenant  v.  Elliott, 
I  Bos.  &  P.  3;  Farmer  v.  Russell,  1  Bos.  & 
P.  296 ;  Cook  v.  Sfierman,  4  McCrary^  20,  20 
Fed.  167,  170. 

If  an  illegal  contract  is  executed,  and  the 
parties  are  in  pari  delicto, — that  is,  equally 
in  fault, — equity  will  not  aid  one  against 
the  other  in  recovering  what  has  been  paid, 
but  will  leave  them  where  it  finds  them.  If 
executed  in  part  only,  the  rule  cannot  be 
stronger  than  if  executed  in  full.  But  if  the 
parties  are  not  in  pari  delicto,  the  rule  does 
not  apply.    "When  both  parties  are  at  fault. 
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and  equally  so,  eqaily  will  not  interfere,  but 
leaves  them  where  it  finds  them.  The  rule 
is  otherw'ise  if  the  fault  of  one  overbalances, 
decidedly,  that  of  the  other."  Civil  Code 
1895,  §  3037.  In  Clark,  Contracts,  493,  494, 
occurs  tho  following:  "This  rule  is  ex- 
pressed in  the  maxim  In  pari  delicto  potior 
e8t  conditio  defcndentis;  that  is  to  say, 
where  the  parties  are  equally  at  fault,  the 
condition  of  the  defendant  is  the  better. 
.  .  .  There  are  some  exceptional  cases, 
however,  to  which  this  maxim  does  not  ap- 
ply,— cases  in  which  a  man  may  be  relieved 
from  an  illegal  agreement.  These  may  be 
/HH'onped  a.  :  (a)  Cases  in  which  a  locus 
})ccnitcntut  remains,  and,  while  the  agree- 
ment is  unperformed,  money  or  goods  deliv- 
<'red  in  furtherance  of  it  are  allowed  to  be 
recovered,  (b)  Cases  in  which  the  parties 
are  not  regarded  as  being  in  pari  delicto,  as 
(1>  where  the  party  asking  relief  was  in- 
duced to  enter  into  the  agreement  under  the 
influence  o?  fraud  or  strong  pressure,  or  (2) 
where  the  law  which  makes  the  agreement 
unlawful  was  intended  for  the  protection  of 
the  party  asking  relief.'"  In  the  case  of 
Raleigh  &  0.  R.  Co.  v.  fitcanson,  102  Ga. 
TOO,  39  L.  R.  A.  275,  28  S.  E.  601,  the  su- 
preme court  of  Georgia  quotes  this  author- 
ity with  approval,  and  says  that  the  excep- 
tions stated  by  the  author  **are  undoubtedly 
sustained  by  good  authority."  In  Clark, 
Contr.  500,  it  is  said :  "It  is  also  held  that 
the  parties  arc  not  to  be  regarded  as  being 
in  pari  delicto  where  the  agreement  is 
merely  mnlum  prohibitum,  and  the  law 
which  makes  it  illegal  was  intended  for  the 
protection  of  the  party  asking  relief."  In 
15  Am.  &.  Eng.  Enc.  Law,  2d  ed.  pp.  1004, 
1005,  1007.  similar  principles  are  announced, 
but  even  more  strongly;  and  it  is  further 
said:  "And  when  a  contract  is  prohibited 
by  statute,  and  a  penalty  is  imposed  on  only 
one  of  the  parties  for  a  violation  of  the  stat- 
ute, the  parties  arc  not  necessarily  in  pari 
delicto,  and,  when  equity  requires  it,  the 
court  may  aflTord  relief  to  the  party  upon 
whom  no  penalty  is  imposed." 

In  Jaques  v.  Golightly,  2  W.  Bl.  1073,  it 
was  held  that  money  paid  to  a  lottery  office 
keeper  as  a  premiiun  for  an  illegal  insurance 
of  a  ticket  may  be  recovered.  It  is  said  that 
"the  statute  is  made  to  protect  the  ignorant 
and  deluded  multitude,  who,  in  hopes  of  gain 
and  prize*^.  and  not  conversant  in  calcula- 
tions, are  drawn  in  by  the  office  keepers." 
See  the  notes  to  that  case.  In  Broicmng  v. 
Morris,  2  Cowp.  790,  792,  793,  it  was  held 
that  a  lottery  keeper  could  not  recover 
money  paid  by  him,  he  being  the  principal 
-offender.  Lord  Mansfield  said:  "It  is  very 
material  that  the  statute  itself,  by  the  dis- 
tinction it  makes,  has  marked  the  criminal, 
for  the  penalties  are  all  on  one  side, — upon  ' 
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the  office  keeper."  So,  in  Georgia,  the  pun- 
ishment is  placed  upon  the  person  selling  or 
furnishing  lottery  tickets,  not  upon  the  pur- 
chaser. In  Atlas  Bank  v.  I^aKant  Bank,  3 
Met.  581,  585,  586,  it  is  said:  "To  have  de- 
cided otherwise  would  have  given  effect  to 
an  illegal  contract  in  favor  of  the  principal 
offender,  and  would  have  operated  as  a  re- 
ward for  an  offense  which  the  statute  wa* 
intended  to  prevent."  There  is  no  par  delic- 
tum in  the  present  case,  either  as  mattei 
of  law,  or  of  fact.  See  also  1  Pom.  Eq.  Jur. 
S  403;  2  Pom.  Eq.  Jur.  §§  929,  94L 
942;  1  Story,  Eq.  Jur.  13th  ed.  300; 
Duval  V.  Wellman,  124  N.  Y.  156,  2C 
N.  E.  343;  Mount  v.  Waite,  7  Johns. 
434,  441  (insurance  paid  on  lottery 
ticket  recovered)  ;  Parker shurg  v.  firotcn, 
106  U.  S.  487  (3)  27  L.  ed.  238,  1  Sup.  Ct. 
Rep.  442;  Thomas  v.  Richmond,  12  Wall. 
349,  20  L.  ed.  453;  White  v.  Franklin  Bank, 
22  Pick.  181;  Bourditch  v.  'Sew  England 
Mut.  L.  Ins.  Co.  141  Mass.  292,  295,  296,  55 
Am.  Rep.  474,  4  N.  E.  798 ;  Ford  v.  Har- 
rington, 16  N.  Y.  285  (opinion  of  Bo  wen,  J., 
concurred  in  by  five  of  the  other  justices, 
there  being  eight  in  all)  ;  Oneida  Bank  v. 
Ontario  Bank,  21  N.  Y.  490;  Davidson  v. 
Carter,  55  Iowa,  117,  7  N.  W.  466;  Bateman 
v.  Robinson,  12  Neb.  508,  II  N.  W.  736  (2)  ; 
Rcynell  v.  Sprye,  1  De  G.  M.  &  G.  660; 
Sykes  v.  Beadon,  L.  R.  11  Ch.  Div.  197, 
supra;  Callaway  v.  M tiled gcville,  48  Ga.  311, 
where  it  is  said:  "It  is  hardly  possible  to 
conceive  a  case,  except  in  certain  instances 
of  pari  delicto,  where  a  party  illegally  ob-  . 
taining  money  cannot  be  made  to  pa}'^  it 
back."  In  Branham  v.  Stallings,  21  Colo. 
211,  40  Pac.  390,  the  case  was  not  between 
the  company  conducting  the  scheme  and  the 
purchaser,  but  the  plaintiff  was  an  organizer 
and  active  participant,  and  was  in  pari  de- 
licto. 

7.  A  few  words  as  to  the  pleadings.  That 
there  are  some  parts  of  the  plaintiff's  plead- 
ings which  are  not  well  set  forth,  and  can- 
not withstand  a  special  demurrer,  but  will 
have  to  be  amended,  is  quite  clear, — for  in- 
stance, to  copy  an  affidavit  as  a  part  of  a 
paragraph  of  a  petition  is  more  rhetorical 
than  exact:  and  there  are  other  instances. 
There  is  also  some  contrariety  of  views 
among  the  pleaders  on  certain  subjects.  But 
this  is  not  surprising.  If  holders  of  certifi- 
cates thought  the  scheme  illegal,  there  was 
an  auditor's  report  for  them.  If  some  of 
them  think  the  court  has  approved  the  plan, 
and  now  ask  about  redemption,  they  are  met 
with  a  statement  that  the  company  is  not 
compelled  to  redeem.  If  they  say  that  it 
cannot  pay  the  $500  named  in  the  certifi- 
cate, the  reply  is  that  it  is  not  bound  to  do 
so.  but  may  pay  less  at  any  time  before 
maturity.     If  the  redemption  fund  is  asked 
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about,  the  answer  is  that  the  company 
"may"  redeem  before  maturity,  but  need 
not.  If  they  point  to  the  statements  of  the 
company  and  its  agents  as  to  its  basal  prin- 
ciples, it  is  said  that  these  are  not  in  the 
certificate.  Is  there  any  wonder  that  the  pe- 
titioners and  interveners  have  brought  their 
legal  woes,  and  piling  them  in  a  sorrowful, 
if  somewhat  inartistic,  mass  before  a  court 
of  equity,  have  asked  such  aid  as  equity 
could  give?  On  a  smaller  scale,  comparison 
may  be  made  with  the  pleadings  in  7  Johns. 
434,  supra;  Civil  Code  1895,  $  4833.  If 
amendment  is  necessary,  it  can  be  made. 

Among  other  things  the  pleadings  do  make 
the  points  treated  of  in  this  opinion;  allege 
that  the  scheme  of  defendants  is  fraudulent, 
unlawful,  and  contrary  to  public  policy,  that 
it  is  impossible  now  for  defendant  company 
to  redeem  its  certificates  at  redemption 
value,  and  that  it  will  be  equally  impossible 
for  it  to  redeem  its  certificates  at  the  matur- 
ity value;  and  they  pray  for  a  receiver,  to 
have  the  amounts  paid  in  by  certificate  hold- 
ers determined,  and  for  judgments  for  the 
sums  which  may  be  respectively  due  them, 
etc.  Tliat  some  may  file  a  petition  on  behalf 
of  themselves  and  others  is  rudimentary  law. 
Civ.  Code  1895,  S  4842.  Nor  does  the  fact 
that  some  of  the  certificate  holders  have 
joined  with  the  company  change  this.  If  so, 
there  could  never  be  a  representative  peti- 
tion by  bondholders,  stockholders,  or  the 
like,  if  officers  of  the  company  attacked,  or 
their  friends  should  see  fit  to  buy  some 
bonds  or  stock,  and  join  with  the  company 
in  the  fight.  What  appeared  at  first  blush 
to  be  a  voluntary  uprising  of  quite  a  lot  of 
certificate  holders  was  explained  to  a  con- 
siderable extent  by  evidence  which  showed 
that  the  company  or  some  of  its  employees 
conferred  with  a  friendly  certificate  holder, 
and  furnished  a  list  of  addresses  to  him,  and 
that  a  circular  letter  was  sent  out  setting 
forth  an  effort  to  wTeck  the  company,  and 
suggesting  the  signing  of  a  blank  form  in- 
closed, authorizing  an  attorney  to  represent 
the  signers  in  opposing  a  receivership,  with- 
out any  charge  of  fee  against  them.  The  at- 
torney does  not  seem  to  have  had  anything 
to  do  with  this,  but  on  behalf  of  himself  and 
some  others  bona  fide  objected  to  a  receiver, 
and  he  was,  no  doubt,  surprised  at  the 
amount  of  moral  support  which  was  offered 
him,  unaccompanied  by  any  fee.  He  is, 
however,  in  no  way  subject  to  criticism. 

It  is  suqjrcated  that  this  is  not  a  repre- 
sentative petition.  But  why  not?  A  holder 
of  a  class  A  certificate,  and  numerous  hold- 
ers of  class  B  certificates  are  parties.  By 
the  terms  of  the  certificates  of  Class  B  it  is 
said  that  all  the  assets  are  liable;  so  that, 
if  both  were  valid,  class  C  would  be  subor- 
dinate, or.  at  least,  not  superior,  to  class  B. 
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But  if  the  scheme  is  illegal,  as  has  been  held, 
the  real  claasification  is  as  to  certificate 
holders  or  persons  whose  money  has  been 
paid  to  the  company  for  certificates,  and  it 
is  immaterial  whether  the  illegality  is  clas- 
sified as  A,  B,  C,  or  some  other  letter.  If  an 
order  of  court  is  needed  to  declare  this  a 
representative  proceeding,  it  can  and  will 
be  granted. 

8.  Shall  a  receiver  be  appointed?  Prece- 
dent on  this  subject  is  necessarily  limited, 
because  companies  of  this  sort  are  modem 
inventions.  In  McLaughlin  y.  National  Mui, 
Bond  d  Invest,  Co,  64  Fed.  908,  supra,  it 
was  held  that  a  receiver  would  be  appointed. 
In  Parkcrshurg  v.  Brown,  106  U.  S.  487  (4), 
27  L.  ed.  238,  1  Sup.  Ct.  Rep.  442,  supra 
(itot  a  case  concerning  a  bond  company,  but 
one  of  illegal  contract  where  the  parties  were 
not  in  pari  delicto),  there  was  a  prayer  for 
a  receiver,  but  none  was  applied  for;  but  it 
was  held  that  equitable  methods  would  be 
applied.  See  also  Peltz  v.  Supreme  Cham- 
her,  0.  of  F,  U,  (N.  J.  Eq.)  19  Atl.  668,  671, 
supra.  In  regard  lo  this  very  company  the 
supreme  court  has  recognized  that  a  receiver 
might  have  been  appointed  without  error, 
but  under  the  facts  as  then  presented  held 
that  the  requirement  of  bond  was  not  an 
abuse.of  discretion.  McMillan  v.  Equitable 
Loan  d  Secur,  Co.  102  Ga,  675,  27  S.  E.  668. 
The  facts  in  the  present  case  are  far  stronger 
than  in  that.  Civil  Code  1895,  §§  4900, 
4904;  Wolfe  v.  Claflin,  81  Ga.  64,  6  S.  E. 
599;  Cohen  v.  Meyers,  42  Ga.  46;  Orton  v. 
Madden,  75  Ga.  83;  Albany  d  R.  Iron  d  8. 
Co.  V.  Southern  Agri.  Works,  76  Ga.  135. 
If  the  preceding  part  of  this  decision  is  cor- 
rect, here  is  a  corporation,  with  a  nominal 
capital  stock  of  $2,500,  the  visible  portion 
of  which  in  hand  is  in  the  shape  of 
some  office  furniture,  taken  secondhand 
eight  years  ago,  conducting  a  business 
which  this  court  holds  is  illegal,  and 
as  a  result  of  it  in  possession  of  sev- 
eral hundred  thousand  dollars  of  assets, 
arising  from  payments  by  many  people,  who, 
not  being  in  pari  delicto  with  it,  are  entitled 
to  recover  on  account  thereof,  and  which 
fund  the  company  is  not  entitled  ex  wquo  et 
bono  to  hold  against  them.  Many  of  these 
payments  are  small,  and  to  remand  each  of 
the  persons  who  made  them  to  a  separate 
suit  would  be  a  practical  denial  of  justice 
to  them,  would  entail  a  great  number  of 
suits,  and  large  amounts  in  costs.  If  the 
company  is  allowed  to  continue  to  operate 
and  use  the  fund  or  assets  in  ways  herein 
held  illegal,  these  numerous  parties  are  in 
danger  of  loss.  It  is  said  that  most  of  the 
cases  in  regard  to  "investment"  or  "deben- 
ture companies"  arose  on  criminal  prosecu- 
tions for  conducting  lotteries  or  proceedings 
to  forfeit  charters.     But  it   nust  be  remem- 
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bered  that  in  criminal  cases  laws  are 
construed  strictly;  and,  if  the*  schemes 
were  lotteries  to  the  extent  of  being 
criminal,  it  would  certainly  furnish  no  argu- 
ment against  a  like  holding  in  a  civil  case. 
The  trouble  with  this  scheme  is  not  a  mere 
excrescence  which  may  be  lopped  olT,  and  the 
wound  covered  with  a  new  letter  of  the  al- 
phabet. It  is  fundamental.  To  eradicate  it 
is  to  eviscerate  the  scheme  itself.  Under  our 
Code,  if  a  charter  is  forfeited,  after  paying 
"debts"  the  balance  is  to  be  divided  among 
the  stockholders.  Surely,  it  cannot  be 
claimed  that,  if  the  scheme  of  this  com- 
pany's business  is  illegal,  the  sole  remedy 
is  to  forfeit  the  charter,  and  give  to  its 
three  or  four  stockholders  payments  made 
by  the  certiflcate  holders.  The  public  may 
also  have  a  remedy.  But  this  does  not  af- 
fect the  rights  of  individuals  to  proceed  for 
their  protection. 

Finally,  it  is  urged  that  the  appointment 
of  a  receiver  will  work  injury.  But  the 
courts  did  not  originate  the  scheme,  nor  is 
there  anything  in  the  charter  indicating  the 
use  of  chance  or  the  like.  If  there  is  injury 
to  the  company  from  its  methods,  it  cannot 
complain  that  it  gets  hurt.  To  those  who 
wi.<«h  to  proceed  in  the  hope  of  winning 
prizes  by  chance  from  the  failure  or  misfor- 
tune of  others,  this  chance  will  be  lost.  They 
cannot  lawfully  do  so.  But  to  the  many 
whose  small  monthly  payments  represent 
days  of  toil  and  nights  of  waiting  and  who 
would  fall  by  the  wayside  (in  the  language 
of  the  company),  **thu8  rendering  possible 
an  early  payment  of  certiticates  at  a  hand- 
some profit  above  the  rate  of  interest  agreed 
upon,"  something  may  be  saved,  and  their 
little  accumulations  may  be  rescued  from  the 
coming  "lapses."  In  surgery  or  in  law,  the 
knife  always  hurts,  but  on  proper  occasion 
it  must  be  applied.  As  already  stated,  this 
decision  does  not  quote  affidavits  introduced 
for  the  plaintiffs  in  cases  of  conflict.  To  do 
.so  would  make  the  case  much  stronger.  But 
the  court  deems  it  made  out  by  the  evidence 
and  statements  of  the  defendant  company 
and  its  officers.  It  may  be  assumed  that 
they  thought  they  had  gotten  beyond  the 
prohibition  of  the  law ;  but  the  court  cannot 
agree  with  them.  It  matters  not  how  per- 
sonally honorable  may  be  the  gentlemen 
connected  with  this  company,  or  how  mis- 
taken they  may  be;  the  law  must  be  de- 
clared. The  legal  principles  involved  ought 
to  be  as  they  have  been,  fully  decided,  that 
others  may  not  make  the  same  mistake.  Or, 
if  it  should  be  held  to  be  a  legitimate  scheme 
of  business,  and  violative  of  no  public  policy, 
to  gather  in  by  chance  lapses  and  divide 
unequally  by  the  use  of  chance  numbers,  to 
hold  out  as  an  inducement  ''handsome  prof- 
its" to  be  thus  derived  and  divided,  and  so  to 
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foster  the  spirit  of  gain  by  chance,  it  should 
be  known  that  such  is  the  law  of  this  state ; 
so  that  other  companies  which  have  been 
stopped  in  Ohio,  in  Pennsylvania,  in  Louisi- 
ana, and  in  other  states  may  change  the  for- 
mula of  their  certificates,  and.  using  words 
of  permissive  sound,  may  find  protection  be- 
neath the  three- pillared  arch,  and  feel  that 
they  have  a  guardian  sentinel  in  him  who 
stands  with  drawn  sword  in  every  impress 
of  the  great  seal  of  Georgia. 

Having  accidentally  omitted  one  or  two 
things  in  the  opinion  tiled  January'  3,  1903 
(though  its  length  might  not  indicate  any 
omission),  tlie  court  files  this  brief  supple- 
mental decision: 

In  addition  to  the  authorities  cited  to 
show  that  §  3608  of  the  Civil  Code  of  1805 
does  not,  and  does  not  intend  to,  enumerate 
all  contracts  contrary  to  public  policy,  see 
Central  R.  Co.  v.  Murphey,  113  Ga.  514,  516 
ct  seq.,  53  L.  R.  A.  720,  38  S.  E,  070;  Hea- 
aiona  v.  Payne,  113  Ga.  056,  39  S.  E.  325; 
Berry  v.  Coopei\  28  Ga.  543  (4)  ;  Hutchin- 
son, Carr.  2d  ed.  §  250.  In  the  first  case 
cited,  and  other  like  cases,  where  a  contract 
has  been  included  in  a  bill  of  lading,  seek- 
ing in  whole  or  in  part  to  exempt  the  com- 
mon carrier  from  the  effects  of  the  negligence 
of  itself  or  its  servants,  the  shipper,  though 
signing  the  contract,  could  recover  for  dam- 
n^^es,  as  such,  accruing  from  negligence  of 
the  can*ier,  notwithstanding  such  limita^ 
tion,  and  the  bill  of  lading  could,  of  course, 
be  used  in  evidence.  The  public  policy  was 
against  allowing  the  stipulation  for  exemp- 
tion, and  was  in  favor  of  the  protection  of 
the  public.  To  hold  that  because  the  shipper 
signed  the  contract  he  would  be  in  pari  de- 
licto would  defeat  the  very  end  which  the 
public  policy  sought  to  accomplish.  And  in 
the  present  case  public  policy  is  best  sub- 
served by  allowing  a  recovery  of  their  money 
by  buyers  of  certificates,  rather  than  by  en- 
riching the  company,  or  what  the  English 
courts  call  the  *'office  keepers."  They  are 
not  at  all  on  a  plane  of  equality. 

After  stating  that  the  allotment  made  by 
the  defendant's  expert  fixed  the  present 
value  of  many  certificates  at  less  than  the 
actual  amount  paid  in,  it  is  stated  that  this 
is  true  of  certiflcates  running  back  to  Janu- 
ary, 1890.  This  is  believed  to  be  the  cor- 
rect date,  and  that  all  certificates  issued 
since  then  are  in  tlie  condition  mentioned. 
But  whether  that  date  is  exact  or  only  ap- 
proximate would  not  make  the  slightest  dif- 
ference in  the  principle  announced,  or  in  the 
illustration  then  being  given.  The  point  be- 
ing made  was  to  show  that  in  the  allotment 
or  "apportionment"  the  present  value  fixed 
on  a  large  number  of  certificates — including 
those  issued  during  several  years  past — was 
less  than  the  actual  cash  paid  by  the  pur- 
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chasers  to  the  company,  and  if,  under  the 
multiple  table,  the  number  for  redemp- 
tion Hhould  reach  one  of  these,  there  would 
be  actual  loss.  Back  of  that  time  are 
quite  a  large  number  of  certificates  as  to 
which  the  allotment  or  "apportionment" 
fixes  value?  at  more  than  the  actual  cash 
paid  in,  but  less  than  such  payments,  with  8 
per  cent  interest,  named  in  the  certificate. 
If  the  redemption  number  should  fall  on  one 
or  more  of  these,  they  would  get  something 
above  actual  payments,  but  not  as  much  as 
8  per  cent  interest  on  them.  Then  there  are 
some  as  to  which  the  values  fixed  or  esti- 
mated equal  or  exceed  the  amounts  paid  in 
with  8  per  cent  interest.  It  is  true  that  the 
company  has  made  a  calculation  based  on 
the  $1  per  month  which  went  to  the  redemp- 
tion and  reserve  funds;  but,  besides  this,  the 
certificnle  holder  has  paid  the  preliminary 
amoimt  of  $-1,  and  25  cents  per  mouth;  and 
the  valuations  do  not  include  these  or  make 
any  reference  to  them.  Besides,  interest 
run^  regularly  according  to  date.  The  mul- 
tiple table  does  not,  but  skips  according  to 
a  sort  of  geometrical  progression. 

McsffTs.  Candler  A  Tlioiiison,  Hoke 
Smith  A  H.  C.  Peeples,  RoMer  ft  Bran- 
don, H.  E.  W.  Palmer,  and  E.  W.  But- 
ler, for  plaintiiTs  in  error: 

Where  the  language  of  an  instrument  is 
susceptible  of  two  constructions,  one  of 
which  will  render  it  valid  and  the  other  in- 
valid, the  former  will  be  adopted. 

17  Am.  &  Eng.  Enc.  T/aw.  2d  ed.  p.  17. 

There  must  be  a  combination  of  ( 1 )  con- 
sideration, (2)  chance,  (3)  prize,  to  make 
the  contract  unlawful. 

MacDoiinld  v.  United  F^tatcSy  12  C.  C.  A. 
330,  24  I'.  S.  App.  25,  03  Fed.  420,  59  Fed. 
563;  Vnitrd  Stairs  v.  Zeisler,  ,30  Fed.  499; 
IJorner  v.  United  States,  147  U.  S.  449,  460. 
37  L.  ed.  237,  242,  13  Sup.  Ct.  Rep.  409: 
United  States  v.  Fulkcrson,  74  Fed.  619;  Re 
yaiional  Indemnity  d  E,  Co.  142  Pa.  450,  21 
Atl.  879;  Ballock  v.  State,  73  Md.  1,  8  L.  R. 
A.  C71,  20  Atl.  184:  United  States  v.  Politz- 
er,  59  Fed.  273;  McLaughlin  v.  National 
Mut.  ttond  d  Invest.  Co.  CA  Fed.  908:  State 
ex  ret.  Attp.  Gen.  v.  Interstate  Sav.  Invest. 
Co.  64  Ohio  St.  283,  52  L.  R.  A.  530,  GO  N. 
E.  220:  Sfate  v.  Xeic  Orleans  Debenture  Re- 
demption Co.  51  La.  Ann.  1827,  26  So.  586; 
Meper  v.  State.  112  Ga.  20,  51  L.  R.  A.  40G, 
37  S.  E.  96:  Chancy  Park  Land  Co.  v.  Hart, 
lot  Iowa.  592,  73  N.  W.  1059:  Union  Invest. 
Asso.  V.  Luiz,  50  HI.  App.  176. 

Not  one  of  the  cases  cited  applies  the 
lash  of  the  law  to  a  plan  where  all  the  smns 
paid  in.  except  a  reasonable  amount  for  ex- 
pense, are  invested  in  loans,  real  estate, 
stocks,  and  bonds,  whore  there  is  a  fixed  ma- 
turity value,  where  redemptions  are  not 
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made  saye  upon  the  basis  of  earnings,  and 
wliere  the  amounts  paid  on  redemptions 
vary  only  from  time  to  time  with  the  age  of 
the  certificate  redeemed,  and  business  suc- 
cesses or  reverses,  with  lapses  as  an  inci- 
dent. 

Difliculty  or  improbability  of  accomplish- 
ing the  undertaking  will  not  avoid. 

Ga.  Code,  §9  2663,  3725;  The  Harriman, 
9  Wall.  161,  170,  19  L.  ed.  629,  632;  1  Addi- 
son, Contr.  327;  1  Parsons,  Contr.  476,  478; 
2  Parsons,  Contr.  786;  Chitty,  Contr.  734: 
Bishop,  Contr.  §§  611-613,  619,  625;  Clark, 
Contr.  pp.  182,  678;  Beebe  v.  Johnson,  19 
Wend.  500,  32  Am.  Dec.  518;  Public  Schools 
V.  Bennett,  27  N.  J.  L.  613,  72  Am.  Dec. 
373;  Jones  v.  Anderson,  82  Ala.  302,  2  So. 
911;  McCreery  v.  Ureen,  38  Mich.  172; 
Morewood  v.  Pollok,  1  El.  &  Bl.  746;  Surit- 
zcr  Y.  Pinconning  Mfg.  Co.  59  Mich.  488,  20 
N.  W.  762:  Paradine  v.  Jane,  Aleyn,  26; 
Dchenham  v.  Metropolitan  Bd.  of  Works,  L. 
R.  6  Q.  B.  Div.  115;  Jones  v.  ;8f^  John's  Col- 
lege, 40  L.  J.  Q.  B.  N.  S.  80,  23  L.  T.  N.  S. 
803,  19  W>ek.  Rep.  276. 

The  profits  do  not  depend  alone,  nor  for 
the  most  part,  upon  loans.  The  company 
deals  in  real  estate,  these  dealings  having 
been  immensely  profitable,  and  it  is  legally 
possible  for  real-estate  profits  to  fulfil  the 
contract.  It  does  a  very  large  business  in 
purchasing  notes  at  a  hea\'y  discount,  not  in- 
volving usury,  and  from  these  profits  and 
the  accompanying  interest  the  contract  is  le- 
gally possible. 

Campbell  v.  Morgan,  111  Ga.  200,  36  S.  E. 
621. 

PlaintifTs  below  cannot  complain  of  usury. 

Zellver  v.  Mobley,  84  Ga.  748,  11  S.  E. 
402;  Phillips  v.  Ogle,  21  D.  C.  199;  Moses 
Bros.  V.  Home  Bldg.  d  L.  Asso.  100  Ala. 
465,  14  So.  412;  Scott  v.  Williams,  100  Ga. 
540,  28  S.  E.  243. 

To  avoid  a  contract  for  usury  it  is  neces- 
sary that  it  should  itself  be  tainted  with  this 
oflfense. 

3  Parsons,  Contr.  124;  France  v.  Smith, 
87  Iowa,  552,  54  N.  W.  306:  McCrae  ▼.  Gun- 
ter,  14  Ky.  L.  Rep.  5,  18  S.  W.  1034;  Rat- 
liffc  V.  Buckler,  22  Ky.  L.  Rep.  1790,  61  S. 
W.  472:  Smith,  Contr.  151;  Thomburg  v. 
Harris,  3  Coldw.  163;  Hanover  Nat.  Bank  v. 
First  Nat.  Bank,  48  C.  C.  A.  482,  109  Fed. 
426. 

Though  it  may  be  foolish  to  contract  for 
forfeitures,  it  is  not  tU^al,  and  the  law  is 
not  the  guardian  of  the  contracting  parties. 

Southern  Bldg.  d  L.  Asso.  v.  Anniston 
Loan  d  T.  Co.  101  Ala.  582,  29  L.  R.  A.  120, 
15  So.  123;  Union  Invest.  .Asso.  v.  Luiz,  50 
III.  App.  176;  26  Am.  &  Eng.-Enc.  Law,  pp. 
61,  62;  New  York  L.  Ins.  Co.  v.  Statham,  93 
U.  S.  24,  30,  31,  23  L.  ed.  789,  791;  Klein  v. 
Ncic  York  L.  Ins.  Co.  104  U.  S.  88,  26  L.  ed. 
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•iii2:  HhaJ:ct/  v.  liaickcye  Ins.  Co.  44  Iowa, 
;>40:  RUtkraley  v.  Coniinrntal  Ins.  Co.  5  Ky. 
I-.,  llcp.  42.3:  Epstein  v.  Mutual  Aid  £ 
Hnier.  L.  Ins.  Asso.  28  I^.  Ann.  938 ;  Beadle 
V.  CJunanffO  County  Mut.  Ins.  Co.  3  Hill, 
1(11 :  Rcdfield  v.  Patersoti  F.  Ins.  Co.  6  Abb. 
N.  C.  450:  Lnion  Cent.  L.  Ins.  Co.  v.  Chotrn- 
inrj,  8  Tex.  Civ.  App.  456,  28  S.  W.  1 17 ; 
Ahrll  V.  Pcnn  Mut.  L.  Ins.  Co.  18  W.  Va. 
4(M\ 

To  declare  any  contract  void,  as  contra  tc 
public  policy,  is  a  dangerous  and  delicate 
task. 

iimith  V.  DuBosc,  78  Ga.  435,  3  S.  E.  309. 

(i  ranting,  for  the  sake  of  the  argument, 
that  the  scheme  of  the  company  was  illegal, 
plaintiffs  were  not  entitled  to  relief. 

Liringston  County  v.  Henneberry^  41  111. 
181:  Griffin  v.  Piper,  55  111.  App.  213;  Chi- 
cnao,  M.  rf  8t.  P,  R.  Co.  v.  ^\  abash.  St.  L.  d 
P.  R.  Co.  9  C.  C.  A.  659,  27  U.  S.  App.  1,  01 
Fed.  993;  Walters  v.  Comer,  79  Ga.  796,  5 
S.  K.  292:  yational  Bank  v.  Cunningham, 
75  (Ja.  306;  Johnston  Bros.  v.  McConnell, 
65  (Ja.  129:  Tompkins  v.  Compton,  93  Ga. 
r»20,  21  S.  E.  79;  Polk  v.  James,  68  Ga.  128; 
Bugg  V.  Toirner,  41  Ga.  315;  Alford  v. 
Hurke,  21  Ga.  46,  68  Am.  Dec.  449;  Carey  v. 
Smith,  11  Ga.  547;  Uourcll  v.  Fountain,  3 
(Ja.  182,  46  Am.  Dec.  415;  Dorsrtt  v.  Oar- 
roiW.  S5  Ga.  734.  11  S.  E.  768;  Ingram  v. 
Mitchell,  30  Ga.  547;  Exchange  Bank  v. 
hah.  104  Ga.  446.  44  L.  R.  A.  372,  31  S.  E. 
4.i!»;  Tti/f*  V.  Du  Bignon,  61  Ga.  328;  Par- 
rot t  V.  /^otcr.  82  Ga.  372,  9  S.  E.  1068;  Ben- 
ton V.  Singleton,  114  Ga.  548,  58  L.  R.  A. 
181,  40  S.  E.  811;  Raleigh  d  O.  R.  Co.  v. 
Sminson,  102  Ga.  754,  39  L.  R.  A.  275,  28 
S.  E.  001 :  Ilfirrett  v.  Verdery,  93  Ga.  520, 
21  S.  E.  64;  Singleton  v.  Bank  of  Monti- 
orllo,  113  Ga.  531,  38  S.  E.  947:  Postelle  v. 
Rirrrs.  112  Gn.  850,  38  S.  E.  109;  Cothran 
V.  Wtfifern  t'.  Telrg.  Co.  83  Ga.  25,  9  S.  E. 
8.36;  2  Parsons,  Contr.  789,  869:  Branham 
V.  StaUings,  21  Colo.  211,  40  Pac.  396;  Good- 
rif'h  V.  Houghton,  134  N.  Y.  115,  31  N.  E. 
516:  Watson  v.  Murray,  23  N.  J.  Eq.  257; 
Hooker  v.  Vnndetrater,  4  Denio,  349,  47  Am. 
Dec.  258;  Brooks  v.  Martin,  2  Wall.  70,  17 
L.  ed.  732:  Leonard  v.  Poole,  114  N.  Y.  371, 
4  L.  R.  A.  728,  21  N.  E.  707 :  Vulcan  Powder 
^0.  V.  Herntles  Poirder  Co.  96  Cal.  510,  31 
Par.  581  :  Sha finer  v.  Piitchbaek,  133  111. 
410.  24  N.  E.  867:  King  v.  Winants,  71  N. 
C.  469,  17  Am.  Rep.  11. 

So  far  as  illegnl  contracts  have  been  exe- 
'^iitcd.  the  court  will  not  disturb  them,  but 
leave  the  parties  as  it  found  them:  and,  so 
far  as  they  are  not  executed,  will  afford  no 
aid  whatever  to  enforce  them. 

Hoirell  V.  Fountain,  3  Ga.  176v  46  Am. 
Dec.  415:  Carey  v.  Smith,  11  Ga.  540:  Bugg 
V.  Toifyner,  41  Ga.  315;  Puckett  v.  Roque- 
morp,  .55  Ga.  235;  Dorsett  v.  Garrard,  85 
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Ga.  734,  11  S.  E.  768;  Western  U,  Telcg.  Co. 
V.  Davis,  95  (Ja.  520,  20  S.  E.  497 ;  yix  v. 
Bed,  m  Ga.  604. 

At  common  law,  gaming  contracts,  when 
fair  and  free  from  cheating,  are  assumed  by 
the  court,  without  discussion,  to  be  valid. 

14  Am.  &  Eng.  Enc.  Law,  p.  686;  Da 
Costa  V.  Jones,  2  Cowp.  729. 

The  loser  in  a  giimbling  contract  cannot 
recover  unless  specifically  authorized  to  do 
so  by  statute. 

14  Am.  &  Eng.  Enc.  Law,  p.  623;  CooA-  v. 
Barnett,  25  Ga.  664;  Higdon  v.  Heard,  14 
Ga.  255. 

The  doctrine  of  relief  to  the  repentant  has 
never  been  sustained  by  the  courts  of  Geor- 
gia. The  petition  cannot  properlj'  be  treat- 
ed as  in  tiie  nature  of  a  representative  bill. 

Mozley  v.  Alston,  1  Phill.  Ch.  790;  1  Dan. 
Ch.  PI.  &  Pr,  240,  242;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  185. 

Messrs.  G.  T.  ft  J.  F.  Cann,  Joliii  L. 
Hopkins  it  Sons,  Brown  ft  BAndolpli, 
H.  M.  Dorsey,  Arthnr  Heyman,  J.  D. 
Bradwell,  and  Tompkins  ft  Alston  for 
defendants  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court : 

This  case  is  hei*e  upon  a  bill  of  exceptions 
of  the  Equitable  Loan  &  Security  Company 
assisrning  error  upon  an  order  of  the  jud;^ 
of  the  superior  court  of  the  Atlantic  circuit 
placing  its  entire  assets  in  the  hands  of  a 
receiver  for  administration.  The  reasons 
for  appointing  the  receiver  were  that  the 
scheme  of  the  company,  if  not  a  lottery,  was, 
to  say  the  least  of  it,  in  the  nature  of  a 
lottery,  and  was  therefore  illegal :  that  the 
contracts  evidenced  by  its  certificates  were 
impossible  of  performance  by  legal  methods ; 
that  such  contracts  were  contrary  to  public 
policy.  The  court  did  not  base  its  judgment 
upon  the  grounds  that  the  officers  of  the 
company  had  been  guilty  of  malfeasance, 
misfeasance,  or  breach  of  tnist.  The 
court  found  that  the  ofl[icers  of  the 
company  had  not  been  guilty  of  any 
personal  dishonesty  or  peculation  in  deal- 
ing with  the  assets  of  the  company,  but 
held  that  the  scheme  was  illegal.  Tlie  court 
also  found  that,  if  the  scheme  of  the  com- 
pany was  legal  and  its  contracts  valid,  any 
deception  which  may  hnve  been  practised  up- 
on .any  of  the  certificate  holders  was  not  of 
such  a  character  as  to  require  the  appoint- 
ment of  a  receiver;  that,  while  such  certifi- 
cate holders  might  have  their  remedy  foi*  a 
rescission  of  the  contract,  there  was  nothing 
in  the  evidence  authorizing  the  appointment 
of  a  receiver  on  this  ground.  The  court  did 
not  appoint  a  receiver  on  the  ground  of  the  . 
insolvency  of  the  company,  and  did  not  maki^lC 
any  finding  in  terms  on  the  question  as  to 
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its  solvency  or  insolvency.  The  court  also 
found  that  the  company,  under  its  charter, 
was  authorized  to  make  investments  in  real 
estate,  and  that  the  certificate  holders  had 
no  right  to  complain  that  the  charter  had 
been  amended  so  as  to  authorize  the  coni- 
pany  to  engage  in  this  business.  It  will 
thus  be  seen  that  the  first  question  to  be 
determined  is  whether  the  scheme  of  the  com- 
pany was  illegal. 

In  order  to  fairly  pass  upon  the  question 
of  the  legality  of  the  scheme,  it  is  necessary 
to  take  into  consideration  the  origin  and 
history  of  the  company.  The  original  char- 
ter of  the  company  was  granted  on  January 
30,  1894,  under  an  order  of  Fulton  superior 
court.  It  authorized  the  company  to  carry 
on  the  business  of  dealing  in  stocks,  bonds, 
notes  and  securities  of  every  description, 
with  a  right  to  negotiate  loans,  charge  com- 
missions, and  loan  money  upon  collaterals, 
mortgages  or  other  security.  It  also  au- 
thorized the  company  to  issue  investment 
bonds  and  certificates  to  be  paid  for  by  the 
investor  in  monthly  instalments  or  other- 
wise, the  plan  to  be  fully  set  forth  in  the 
certificates  or  bonds.  Tlie  amount  of  the 
capital  to  be  employed  was  fixed  at  $2,500, 
with  the  privilege  of  increasing  it  to  $100,- 
000.  By  on  amendment  to  the  charter, 
granted  March  26,  1896.  the  company  was 
authorized  to  purchase,  improve,  lease,  sell, 
and  dispose  of,  or  use  in  any  way  it  might 
see  fit,  property  .of  any  description,  real  or 
personal ;  to  execute  notes,  bonds,  and  other 
obligations,  and  to  secure  the  same  by  deed 
of  trust  or  other  form  of  security,  including 
the  right  to  guarantee  the  payment  of  obli- 
gations of  other  persons,  natural  or  artifi- 
cial ;  to  pursue  the  plan  of  national  or  other 
building  and  loan  associations,  should  its  di- 
rectors see  fit  to  adopt  such  plan  of  opera- 
tion in  whole  or  in  part.  This  amendment 
to  the  charter  was  accepted  by  the  company 
on  March  31,  1896.  Shortly  after  its  incor- 
poration, the  company  issued  an  investment 
certificate,  which  is  styled  "claas  A."  The 
following  is  a  copy  of  one  of  such  certifi- 
cates: 

The  Equitable  Loan  and  Security  Com- 
pany, of  Atlanta,  Georgia,  promises  to  pay 

to  of  or  order,  at   its    home 

office  in  Atlanta,  Ga.,  five  hundred  and  five 
dollars  and  fifty- four  cents  ($505.54)  upon 
the  following  express  terms  and  conditions: 

1st.  That  there  shall  be  paid  by  the  hold- 
er to  the  maker  hereof,  at  its  home  office 
in  Atlanta,  Ga.,  without  any  other  or  fur- 
ther notice,  an  instalment  of  one  dollar  and 
twenty-five  cents  ($1.25)  on  the  fifth  day  of 
each  and  every  succeeding  month  hereafter 
until  130  instalments  shall  have  been  thus 
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paid,  time  being  of  the  essence  of  this  con- 
tract. 

2d.  Tliat  the  holder  hereof  shall  surren- 
der for  cancelation  this  certificate,  whenever 
the  same  shall  be  called,  upon  the  payment 
to  him  of  its  then  redemption  value:  the 
maker  reserving  the  right  to  call  and  pay 
the  same  before  maturity,  under  the  follow- 
ing rules  and  regulations.  Certificates  paid 
before  maturity  shall  be  paid  in  the  follow- 
ing order,  to  wit:  The  first  paid  shall  be 
number  1,  the  second  paid  shall  be  number  3, 
the  third  paid  shall  be  number  9,  the  fourth 
paid  shall  be  number  2,  the  fifth  paid  shall 
be  number  6,  the  sixth  paid  shall  be  number 
18,  the  seventh  paid  shall  be  number  27,  the 
eighth  paid  shall  be  number  4,  the  ninth 
paid  shall  be  number  12,  the  tenth  paid  shall 
be  number  36,  and  so  on,  according  to  the 
table  which  is  printed  on  the  back  hereof, 
and  which  table  is  hereby  referred  to  and 
made  a  part  of  this  contract. 

.3d.  That  the  redemption  value  of  this  cer- 
tificate, if  paid  prior  to  its  maturity,  shall 
be  fifteen  dollars  if  paid  one  month  after 
date,  eighteen  and  5/100  dollars  if  paid 
two  months  after  date,  twenty-one  and 
11/100  dollars  if  paid  three  months  after 
date,  twenty- four  and  18/100  dollars  if  paid 
four  months  after  date,  twenty-seven  and 
20/100  dollars  if  paid  five  months  after 
date,  thirty  and  35/100  dollars  if  paid  six 
months  after  date,  and  so  on,  the  redemption 
value  increasing  $3  with  each  instalment 
paid,  besides  interest  at  the  rate  of  4  per 
cent  per  annum  on  the  redemption  value  of 
said  certificate  for  the  month  next  preceding 
the  date  of  redemption  hereof. 

4th.  That  of  each  and  every  instalment 
paid  as  aforesaid,  the  maker  hereof  shall 
place  26  cents  to  a  reserve  fund,  which  shall 
be  used  and  held  for  the  protection  of  all 
live  outstanding  certificates  issued  by  this 
company;  and  75  cents  to  a  redemption 
fund,  which  may  be  used  as  follows:  (a) 
For  paying  certificates  issued  by  this  com- 
pany in  the  order  and  manner  that  they 
shall  mature;  (b)  for  paying  off  and  retir- 
ing certificates  prior  to  their  maturity  ac- 
cording to  the  terms  hereinbefore  stated; 
(c)  for  paying  the  heirs,  executore,  or  ad- 
ministrators of  any  deceased  holder  hereof 
Uic  sum  that  instalments  paid  by  such  de- 
ceased may  have  contributed  to  the  rt»denip- 
tion  and  reserve  funds,  provided  said  certifi- 
cate is  in  full  force  at  death  of  holder  and 
satisfactory  proof  of  such  death  is  furnished 
the  maker  hereof  within  sixty  days  after 
death  occurs:  and  the  remaining  25  cents 
and  all  transfer  fees,  shall  be  used  for  the 
expenses  of  said  company. 

5th.  That  a  failure  to  pay  any  one  of  said 
instalments  when  due  subjects  the  holder 
hereof  to  a  fine  of  50  cents,  which,  together 
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with  the  omitted  instalment,  must  be  paid 
by  the  fifth  day  of  the  next  succeeding 
month,  and  if  said  instalment  and  fine  are 
not 'paid  within  the  said  time,  then  this  cer- 
tificate shall  be  null  and  void,  and  of  no 
value,  and  the  holder  hereof  forfeits  all 
pflvroenta  and  fines ;  provided,  however,  that 
this  company  will  reinstate  said  certificate 
at  any  time  within  three  months  after  such 
forfeiture,  upon  the  holder  hereof  first  pay- 
ing all  dues  hereon,  together  with  fines  as- 
sessed at  the  rate  of  50  conts  for  each  pay- 
ment in  default.  If  this  certificate  shall,  ac- 
cording to  the  plan  of  redemption  herein 
stated,  become  payable  after  it  shall  have 
been  forfeited,  and  before  its  reinstatement, 
then  it  shall  be  entitled  to  payment  the  next 
month  after  its  reinstatement.  And  pro- 
vided further,  that  after  sixty  monthly  in- 
btalments  shall  have  been  paid  in  the  man- 
ner herein  provided,  and  all  other  stipula- 
tions herein  shall  have  been  fully  complied 
with  by  the  holder  hereof,  and  such  holder 
shall  thereafter  default  in  any  subsequent 
instalment,  the  maker  agrees  to  issue  to  such 
defaulting  holder  a  new  certificate  which 
shall  bear  the  next  unsold  number,  for  an 
amount  equal  to  the  payments  made  on  such 
defaulted  certificate,  less  the  amount  de- 
ducted for  expenses,  which  new  certificate 
thus  issued  shall  be  nonassessable  and  shall 
bpar  interest  at  the  rate  of  4  per  cent  p«r 
annum,  and  shall  be  payable  in  its  regular 
order  as  per  plan  of  redemption  herein 
stated;  provided  application  for  such  new 
certificate  shall  be  made  to  the  home  office 
of  the  company  and  the  old  or  defaulted  cer- 
tificate surrendered  within  three  months  af- 
ter such  defaulted  certificate  shall  be  can- 
cried  on  the  hockB  of  the  company. 

6th.  That  all  receipts  from  fines  shall  be 
paid  into  the  redemption  fund. 

7th.  That  the  contributions  to  the  reserve 
uid  redemption  funds  may  be  loaned  to  the 
holders  of  certificates  issued  by  this  com- 
pany upon  terms  and  security  to  be  accepteil 
by  the  board  of  directors ;  provided  that  not 
more  than  $100  can  be  loaned  on  account  of 
any  one  certificate,  and  no  loan  can  be  made 
for  a  longer  time  than  five  years. 

8th.  That  after  the  resen^e  fund  shall 
bave  reached  the  sum  of  $100,000,  the  in- 
terest earnings  therefrom  nmy,  at  the  option 
<tf  the  board  of  directors  of  this  company,  be 
applied  to  the  redemption  of  certificates 
then  in  force  issued  by  this  company.  And 
when  the  reserve  fund  shall  have  reached 
the  sum  of  $200,000,  then  50  per  cent,  or 
any  other  portion  of  all  the  further  current 
contributions  thereto,  may  be  applied  to  the 
redemption  of  certificates  in  force  in  like 
manner  with  the  interest  thereon,  when  the 
board  of  directors  shall  so  authorize. 

0th.  Tliat  no  transfer  of  this  certificate 
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shall  be  valid  or  binding  on  the  maker  here- 
of until  such  transfer  has  been  made  in 
writing  hereon,  and  the  same  duly  recorded 
on  the  books  of  the  company  at  it»  home 
office;  and  for  each  transfer  a  fee  of  $1  must 
he  paid  before  a  transfer  will  be  made. 

10th.  That  each  and  every  transferee  of 
this  certificate  accepts  it  subject  to  all  the 
stipulations  herein. 

11th.  That  no  statement  made  by  anyone 
except  as  herein  set  forth  shall  be  binding 
on  this  company. 

12th.  That  no  part  of  the  reserve,  re- 
demption, or  other  fund  shall  ever  be  loaned 
to  any  oflioer  or  director  of  this  company. 

13th.  That  no  part  of  the  reserve  or  re- 
demption fund  shall  be  loaned,  except  (A) 
upon  improved  real  estate  within  the  incor- 
porate limits  of  the  city  in  which  it  is  lo- 
cated, and  then  not  in  excess  of  50  per  cent 
of  its  cash  market  value;  (B)  upon  govern- 
ment, iitate,  county  or  city  bonds  that  have 
never  defaulted  the  payment  of  interest; 
and  this  provision  can  never  be  changed  ex- 
cept by  the  consent  of  every  holder  of  live 
certificates  issued  by  this  company  in  class 
"A." 

In  witness  whereof,  this  company  has 
caused  this  certificate  to  be  executed  in  its 
name  and  behalf,  under  its  corporate  seal, 
by  its  president  and  seoretary.  [Dated  and 
signed.] 

The  following  is  a  copy  of  the  table  re- 
ferred to  in  the  certificate,  which  appears 
upon  the  back  of  the  same : 

Table  Referred  to  in  the  Body  of  this 
Certifioate. 

KEAD  FROM  LEFT  TO  RIOHT. 

Numeral  Col.         Ist  Mult.  Col.  2d  Mult.  Col. 

No.                           No.  No. 

Pay  first  1      then     S      then  0 

Then    2      then     6      then  18 

then  27 

Then    4      then    12      then  36 

Then    5      then    15      then  45 

then  54 

Then    7      then    21      then  63 

Then    8      then    24      then  72 

then  81 

Then    10      then    30      then  90 

Then    11      then    33      then  90 

then  108 

Then    13      then    39      then  117 

THen    14      then    42      then  126 

then  135 

Then    16      then    48      then  144 

Then    17      then    51      then  loll 

then  162 

Then    19      then    57      tht»n  171 

Then    20      then    60      then  180 

then  189 

Then   22      then    66      then  108 

Then    28      then    69      then  207 

then  216 
Then   26      then    75      then 
Then    26      then    78      then 

Digitized  j^e^  243 

Then   28      then    84      then  252 
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Numeral  Col. 

iBt  Mult.  Col. 

2d  Mult 

.Col. 

No. 

No. 

No. 

Then 

29 

then 

87 

then 
then 

261 
270 

Then 

31 

then 

93 

then 

279 

Then 

32 

then 

96 

then 
then 

288 
297 

Then 

34 

then 

102 

then 

306 

Then 

35 

then 

105 

then 
then 

315 
324 

Then 

37 

then 

111 

then 

333 

Then 

38 

then 

114 

then 
then 

342 
351 

Then 

40 

then 

120 

then 

360 

Then 

41 

then 

123 

then 
then 

369 
378 

Then 

43 

then 

129 

then 

387 

Then 

44 

then 

132 

then 
then 

396 

405 

Then 

40 

then 

138 

then 

414 

Then 

47 

then 

141 

then 
then 

423 
432 

Then 

40 

then 

147 

then 

441 

Then 

50 

then 

150 

then 
then 

450 
459 

Then 

52 

then 

156 

then 

468 

Then 

53 

then 

159 

then 
then 

477 
486 

Then 

55 

then 

165 

then 

495 

Then 

56 

then 

168 

then 
then 

504 
513 

Then 

58 

then 

174 

then 

522 

Then 

59 

then 

177 

then 
then 

531 
540 

Then 

61 

then 

183 

then 

549 

Then 

62 

then 

189 

then 
then 

558 
567 

Then 

64 

then 

192 

then 

576 

Then 

65 

then 

195 

then 
then 

585 
594 

Then 

67 

then 

201 

then 

603 

Then 

68 

then 

204 

then 
then 

612 
621 

Then 

70 

then 

210 

then 

630 

Then 

71 

then 

213 

then 
then 

639 
648 

Then 

73 

then 

219 

then 

657 

Then 

74 

then 

222 

then 
then 

666 
675 

Then 

76 

then 

228 

then 

684 

Then 

77 

then 

231 

then 
then 

693 
702 

Then 

79 

then 

237 

then 

711 

Then 

80 

then 

240 

then 
then 

720 
729 

Then 

82 

then 

246 

then 

738 

Then 

83 

then 

249 

then 
then 

747 
756 

Then 

85 

then 

255 

then 

765 

Then 

86 

then 

258 

then 
then 

774 
783 

Then 

88 

then 

264 

then 

7b2 

Then 

89 

then 

267 

then 
then 

801 
810 

Then 

91 

then 

273 

then 

819 

Then 

92 

then 

276 

then 
then 

828 
837 

Then 

94 

then 

282 

then 

846 

Then 

95 

then 

285 

then 
then 

855 
864 

Then 

97 

thien 

291 

then 

873 

Then 

98 

then 

294 

then 
then 

882 
801 

Then 

100 

then 
and  HO 

300 
on. 

then 

900 
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A  large  number  of  these  class  A  certifi- 
cates were  issued.  The  Assistant  Attorney 
General  of  the  United  States  for  the  Poat- 
officc  Department  having  given  an  opinion 
that  the  scheme  indicated  in  these  certifi- 
cates was  a  lottery,  by  an  order  of  the  Post- 
master General  the  mails  were  closed  against 
the  company;  and  under  the  usual  rules  of 
department  in  such  cases,  all  letter.s  ad- 
dressed to  the  company  were  stamped  ns 
fraudulent  and  returned  to  the  writer.  An 
appeal  was  made  to  the  department  to  re- 
verse this  ruling,  but  the  department  ad- 
hered to  the  same,  and  the  Postmaster  Gen- 
eral refused  to  rescind  the  order  closing  the 
mails  to  the  company.  Tliere  were  at  the 
time  the  present  case  was  instituted  only 
seventy  of  these  certificates  outstanding, 
and  the  holder  of  only  one  of  them  is  a  party 
to  the  present  proceeding.  It  is  not  neces- 
saiy  to  determine  wliethcr  the  scheme  indi- 
cated in  this  class  of  certificates  was  legal. 
From  the  evidence  it  appears  that  the  officerH 
of  the  company,  so  far  as  they  were  able  to 
do  so,  protected  the  holders  of  these  certifi- 
cates, notwithstanding  their  condemnation 
by  the  Postofiice  Department;  and  that  all 
the  holders,  e.vcept  the  number  above  re- 
ferred to,  have  been  settled  with  upon  terms 
which  were,  so  far  as  the  preswit  record  dis- 
closes, entirely  satisfactory  to  tlie  holders: 
and  that  the  company  lias  in  hand  a  fund 
derived  entirely  from  receipts  and  invest, 
ments  from  this  class  of  certificates,  which 
can  and  will  be  used,  a-s  far  as  practicable, 
in  settlement  with  the  holders  of  these  cer- 
tificates. The  evidence  further  shows  that 
the  funds  derived  from  this  source  have 
never  been  mingled  with  other  funds  of  the 
company,  nor  have  other  funds  been  used  in 
any  way  in  the  settlement  or  discharge  of 
certificates  of  this  class.  VVe  will  therefore 
not  pass  upon  the  legality  of  the  scheme  in- 
dicated in  this  class  of  certificates,  and  will 
eliminate  from  the  discussion  anything  in 
reference  to  this  class  of  certificates,  except 
so  far  as  their  history  may  throw  light  upon 
the  legality  of  the  schemes  indicated  in  cer- 
tificates subsequently  issued.  The  judge  did 
not  appoint  a  receiver  on  account  of  the  il- 
legality of  these  certificates.  The  reason  he 
gave  fur  the  appointment  was  that  he 
thought  subsequently  issued  certificates 
were  illegal.  If  the  receiver  had  been  ap- 
pointed solely  on  account  of  class  A  certifi- 
cates, the  order  of  appointment  should  and 
would  have  been  limited  in  its  operation  to 
the  fund  in  the  treasury  of  the  company 
which  was  set  apart  for  the  payment  of  these 
certificates.  Whether  there  should  be  a  re- 
ceiver appointed  for  this  fund,  alone,  has  not 
been  passed  upon  by  the  judge,  and  will  not 
now  be  passed  upon  by  us. 

Upon  the  refusal  of  the  Postmaster  Gen- 


1908. 


Equitabijs  LoAjf  &  Security  Co.  v.  Wabiwq. 


117 


eral  to  rescind  the  order  closing  the  mails 
c^fainst  it,  the  company  promptly  ceased  to 
Lssue  certificates  of  the  class  above  referred 
to.  and  did  all  that  it  waa  possible  to  do 
under  the  circumstances  to  protect  those  who 
had  in  good  faith  bought  the  certificates. 
The  company  then  issued  a  certificate  know^n 
as  *'clas8  B/'  a  copy  of  which  is  as  follows: 

The  Equitable  Loan  and  Security  Com- 
pany of  Atlanta,  Qeorgia,  hereby  promises 

to  pay  to  the  order  of of at 

its  home  office  in. Atlanta,  Ga.,  $500,  sub- 
ject to  tlie  following  express  terms  and  con- 
ditions : 

1st.  That  the  holder  has  paid  $4  herefor, 
and  agrees  to  pay  to  the  maker  hereof  at  its 
home  office,  without  any  other  or  further  no- 
tice, an  instalment  of  $1.25  on  the  fifth. day 
of  each  and  every  succeeding  month  here- 
after, until  168  instalments  shall  have  been 
thus  paid,  time  being  of  the  essence  of  this 
contract,  then  this  certificate  shall  become 
due  and  payable  for  its  full  face  value. 

2d.  That  the  holder  hereof  shall  surren- 
der for  payment  and  cancelation  this  certifi- 
cate whenever  the  same  shall  be  called,  be- 
fore maturity  upon  the  payment  to  him  of 
its  then  redemption  value,  wliich  value  shall 
be  the  full  amount  of  the  first  payment,  and 
all  instalments  paid  hereon,  with  interest 
on  said  amount  at  the  rate  of  8  per  cent 
per  annum,  and  its  proportionate  share  of 
all  dividends  or  accumulations  from  fines, 
lapses,  and  interest  earned  in  excess  of  8  per 
cent  per  annujn. 

3d.  That  in  order  to  prevent  favoritism  or 
partiality  being  shown  by  the  company,  cer- 
tificates paid  before  maturity  shall  be  paid 
by  numbers,  and  only  according  to  the  multl. 
pie  table  which  is  printed  on  the  back  here- 
of, which  table  is  hereby  referred  to  and 
made  a  part  of  this  contract. 

4th.  That  of  each  and  every  instalment 
paid  as  aforesaid,  the  maker  hereof  shall 
place  50  per  cent  and  all  net  receipts  from 
fines  to  a  redemption  fund,  which  may  be 
used:  (a)  For  paying  oflf  certificates  prior 
to  their  full  maturity  terra,  according  to  the 
terms  above  set  forth;  (b)  for  paying  cer- 
tificates in  the  order  and  manner  that  they 
hhall  nuiture  at  the  end  of  the  full  term; 
(c)  for  paying  to  the  legal  representatives 
of  rny  deceased  holder  hereof  the  full 
amount  of  the  first  payment,  and  all  instal- 
ments paid  hereon,  with  interest  at  the  rate 
of  8  per  cent  per  annum  and  its  propor- 
tionate share  of  all  dividends  or  accumu- 
lations from  fines,  lapses,  and  interest 
rarned  in  excess  of  8  per  cent  per  an- 
num; Provided,  this  certificate  is  in  good 
Rtnnding  and  legal  and  sufticient  notice  of 
such  death  is  furnished  the  maker  hereof 
within  sixty  days  after  death  occurs,  or  fines 
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will  be  enforced  as  provided  for  in  I  5th 
hereof;  and  provided,  further,  that  if  the 
holder  hereof  at  the  date  of  this  certificate 
was  more  than  fifty  years  of  age,  that  tlie 
said  legal  representatives  of  such  deceased 
shall  not  have  the  right  to  surrender  this 
certificate  for  payment  upon  conditions 
above  set  forth,  and  the  maker  hereof  can- 
not be  required  to  pay  the  same  under  this 
section  hereof,  but  will  issue  in  lieu  hereof 
a  paid-up  certificate  for  the  amount  of  in- 
stalments that  have  been  paid  hereon,  with 
4  per  cent  per  annum  interest,  according  to 
the  provision  regulating  paid-up  certifi- 
cates in  §  5th  hereof,  or  this  certificate  may 
be  continued  as  though  death  had  not  oc- 
curred; and  30  per  cent  to  a  reserve  fund 
which  shall  be  used  and  held  for  the  protec- 
tion of  all  live  outstanding  certificates;  and 
the  remaining  20  per  cent,  and  all  transfer 
fees  shall  be  used  for  the  expenses  of  the 
company. 

5th.  That  a  failure  to  pay  said  instal- 
ments when  due  subjects  the  holder  hereof 
to  a  fine  of  50  cents  each  mouth  for  each 
and  every  instalment  in  arrears,  and  if  any 
instalment  or  fine  shall  remain  unpaid  for 
six  months,  then  this  certificate  shall  be- 
come null  and  void,  and  of  no  value,  and  the 
holder  hereof  shall  and  does  forfeit  all  pay- 
ments and  fines  made  hereon ;  Provided,  that 
at  any  time  after  84  monthly  instalments 
have  been  paid  hereon  the  holder  may  sur- 
render this  certificate,  if  it  is  in  good  stand- 
ing, and  receive  for  it  a  new,  nonassessable 
and  nonforfeitable  certificate  for  the  amount 
of  instalments  that  have  been  paid  hereon, 
with  interest  at  the  rate  of  4  per  cent  per 
annum,  which  new  certificate  shall  bear  the 
next  unsold  number,  and  shall  bear  interest 
at  the  rate  of  4  per  cent  per  annum  and  be 
payable  on  or  before  the  expiration  of  the 
tontine  period  from  the  time  it  is  then  is- 
sued. 

0th.  That  the  entire  assets  of  this  com- 
pany shall  at  all  times  be  liable  for  the  full 
payment  of  all  obligations  incurred  in  its 
certificates. 

7th.  That  the  funds  of  this  company  may 
be  loaned  to  the  holders  of  certificates,  up- 
on terms  and  security  to  be  approved  and  ac- 
cepted by  the  board  of  directors. 

8th.  That  no  part  of  the  reserve  or  re- 
demption funds  can  ever  be  loaned  to  any 
officer  or  director  of  this  company. 

9th.  Tliat  no  transfer  hereof  shall  be  valid 
or  binding  on  the  maker  until  it  has  been 
approved  by  the  directors  and  recorded  on 
the  books  of  the  company  at  its  home  office, 
and  a  fee  of  $1  paid  for  making  such  re- 
cord. Each  and  every  transferee  hereof  ac- 
cepts this  certificate  subject  to  all  the  stipu- 
lations herein.  . 

10th.  That  no  ofiicer  or  director  of  thSlC 


lis 


GEOROIA  SUPREliE  COUBT. 


Apb., 


oonipany,  or  any  member  of  his  or  th^r 
familiefi,  can  purchase  or  own  this  certifi- 
cate. 

11th.  That  no  statement  made  by  anyone 
except  as  herein  set  forth  shall  be  binding 
on  tins  company. 

In  witness  whereof  this  company  has 
caused  tliis  certificate  to  be  executed  in  its 
name  and  behalf,  under  its  corporate  seal, 

by  its  president  and   secretary,  this  

day  of 189-.  [Executed  by  the  com- 
pany.] 

The  multiple  table  referred  to  in  this  cer- 
tificate is  the  same  as  that  which  appears 
upon  the  back  of  certificates  of  class  A.  The 
scheme  of  the  company  as  indicated  in  these 
certificates  was  approved  by  the  Assistant 
Attorney  General  of  the  United  States  for 
the  Postoifioe  Department,  and  from  the 
time  it  began  to  issue  these  certificates  the 
company  had  the  same  unrestricted  right  to 
the  use  of  the  malls  as  any  other  person  en- 
gaged in  a  lawful  business.  Whether  the 
cei*tificates  of  class  A  were  legal  or  illegal, 
it  is  to  be  said  to  the  credit  of  the  company 
and  its  ofiicers  that  they  abandoned  the  use 
of  the  same  as  soon  as  the  authorities  of  the 
Pot*toffice  Department  had  declared  them  to 
be  illegal,  and  did  not  issue  any  other  form 
of  certificate  until  the  same  had  been  ap- 
proved by  the  law  officer  of  that  Department. 
These  facta  indicate  that  it  was  the  inten- 
tion of  the  officers  of  the  company  at  all 
times  to  obey  the  law  of  the  land,  and  to 
heed  the  voice  of  its  authorized  officials. 

Is  the  scheme  of  the  company  as  indicated 
in  certificates  of  class  B  of  such  a  charac- 
ter that  it  must  be  declared  unlawful,  vio- 
lative of  sound  public  policy,  and  calcu- 
lated to  defraud?  Let  us  first  look  at  the 
scheme  as  indicated  by  the  certificate,  inde- 
pendently of  other  evidence  throwing  light 
upon  the  character  of  the  contract.  The  cer- 
tificate is  an  obligation  on  the  part  of  the 
company  to  pay  to  the  holder  the  sum  of 
$500  subject  to  the  terms  and  conditions 
named  in  the  certificate.  Is  it  reasonably 
probable  that  the  scheme  indicated  by  these 
certificates  can  be  carried  into  execution? 
While  it  does  not  appear  in  terms  in  the 
certificate,  the  fact  is,  as  admitted,  that  the 
$4  paid  by  the  certificate  holder  is  allowed 
the  agent  obtaining  the  certificate  as  a  fee, 
and  that  this  sum  does  not  go  into  the  treas- 
ury of  the  company.  Twenty-five  cents  of 
each  monthly  instalment  is  set  apart  for  ex- 
penses. It  is  therefore  to  be  determined 
whether  it  is  reasonably  probable  that  the 
company  can  legitimately  realize  with  the 
monthly  instalments  of  $1  at  the  end  of 
fourteen  years,  a  sum  sufficient  to  pay  the 
holder  of  the  certificate  $500.  Of  course,  if 
the  contract  is  considered  as  simply  a  con- 
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tract  to  receive  |168  in  monthly  instalments 
of  $1,  and  to  pay  the  holder  of  the  certifi- 
cate 8  per  cent  interest  thereon,  the  contract 
is  incapable  of  performance,  for  8  per  cent 
upon  $108  paid  in  monthly  instalments 
would  not,  of  course,  realize  the  ^um  of  $5.0. 
But  that  is  not  the  contract  embraced  in  the 
certificate,  taken  in  the  light  of  the  pur- 
poses for  which  the  company  was  organized. 
The  contract  is  to  take  the  money  paid  to  it 
in  monthly  instalments  and  improve  it  ac- 
cording to  w^ell-known  legitimate  business 
methods,  and  guarantee  to  the  certificate 
holder  that  at  the  end  of  fourteen  years  the 
company  will  pay  to  him  the  sum  of  money 
named  in  the  certificate,  which  the  company 
considers  by  its  guaranty  as  the  legitimate 
earnings  of  the  money  of  the  certificate  hold- 
er, 1;umed  over  and  over  and  over  again  dur- 
ing the  period  that  it  is  in  the  hands  of  the 
company.  If  the  company  in  the  handling 
of  this  money  was  limited  to  investments  of 
the  money  at  8  per  cent  simple  interest  an- 
nually, then  no  person  of  ordinary  intelli- 
gence would  for  a  moment  purchase  one  of 
these  certificates,  for  it  would  be  manifest 
not  only  to  a  man  of  average  intelligence, 
but  to  the  man  far  below  the  average,  that 
such  a  contnict  was  an  impossibility.  The 
Intimate  resources  of  the  company  under 
its  charter,  which  may  be  called  into  exer- 
cise for  the  purpose  of  improving  the  funds 
belonging  to  its  certificate  holders,  are  far 
more  numerous  than  loans  upon  simple  in- 
terest at  the  rate  of  8  per  cent  per  annum. 
The  company  is  authorized  to  loan  money  at 
8  per  cent,  and  may  contract  for  the  inter- 
est to'  be  payable  annually,  semiannually, 
quarterly,  monthly,  bimonthly,  or  in  even 
shorter  periods.  Such  transactions  would  be 
perfectly  legitimate,  and  are  not  subject  to 
the  charge  of  being  usurious.  But  suppose  it 
should  be  said  that  interest  payable  monthly 
or  for  shorter  periods  is  unusual,  and  that 
it  is  improbable  that  the  company  would 
transact  business  upon  this  plan.  The  reply 
is  that  it  is  legal,  and  is  one  of  the  legiti- 
mate resources  of  the  company,  and  it  can- 
not be  said  that  it  is  impossible,  or  even 
improbable,  that  the  company  will  realize 
funds  from  this  source.  Loans  of  money, 
with  interest  payable  at  short  intervals  of 
time  are  not  unusual  in  the  business  w^orld. 
They  are  constantly  made  by  banks  and 
other  moneyed  institutions.  In  addition  to 
this,  tlie  company  has  a  right  to  purchase 
negotiable  paper,  and  in  the  purchase  is  not 
restricted  under  the  law  of  this  state  to  dis- 
count at  the  rate  of  8  per  cent,  and  the  pro- 
ceeds that  in  all  probability  can  be  derived 
from  this  source  of  income  would  aid  very 
much  in  the  improvement  of  the  fund  placed 
under  the  contract  in  the  hands  of  the  offi- 
cers   of    the    compi|gy^^|^  improvement 
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for  the  benefit  of  the  certificate  holder. 
The  company  is  authorized  to  engage 
in  the  purchase  of  property,  either  real 
or  personal,  and  experience  has  dem- 
onstrated that  wise  and  prudent  busi- 
ness men  make  handsome  profits  in  a  busi- 
ness of  this  character.  Indeed,  there  is 
scarcelv  any  limit  to  the  possible  profits  to 
be  derived  from  such  investments,  wisely 
made.  The  company  is  also  authorized  to 
deal  in  stocks,  bonds,  etc.,  and  to  guarantee 
the  payment  of  obligations  of  other  persons, 
both  natural  and  artificial.  All  of  these 
methods  of  business  are  lawful,  and,  if  wise- 
ly adhered  to,  are  profitable,  and  this  com- 
pany has  authority  to  engage  in  them.  In 
addition  to  these,  there  are  other  resources  of 
Uie  company  for  the  benefit  of  the  persistent 
certificate  holder  who  continues  to  the  end. 
Under  the  terms  of  the  certificate,  if  any 
member  desires  to  discontinue  payments  of 
instalment?*  at  the  expiration  of  seven  years, 
he  may  do  so,  taking  a  paid-up  certificate, 
bearing  only  4  per  cent  interest;  and  the 
legal  representatives  of  deceased  members 
who  were  more  than  fifty  years  of  age  at 
the  date  their  certiliciites  were  issued  may 
take  paid-up  certificates  of  similar  charac- 
ter. Another  resource  is  redemption  of  cer- 
tificates: still  another  is  fines;  and,  lastly, 
lapses  of  forfeitures  for  nonpayment  of  as- 
sessments during  the  first  seven  years.  The 
company  holds  out  to  the  world  that  it  will 
take  the  money  of  others  and  improve  it  in 
these  various  ways,  and  pay  back  at  the  end 
of  fourteen  years  a  guaranteed  sum.  Let  it 
be  conceded  for  the  moment  that  all  of  the 
sources  of  profit  above  referred  to  are  le- 
gitimat-e  and  proper;  can  it  be  said,  as  mat- 
ter of  law,  that  the  scheme  of  the  company 
is  so  far  beyond  possibility  or  probability  of 
performance  that  those  who  engage  in  it  are 
engaged  in  a  fi'audulent  scheme,  which 
should  be  branded  as  being  contrary  to  a 
sound  public  policy?  Have  not  legitimate 
financial  institutions  in  the  past  taken  the 
money  of  investors  and  improved  it  in  such  a 
way  that  the  profits  were  far  in  excess  of  the 
profits  intended  to  be  realized  under  this  con- 
tract? Are  not  sound  financial  institutions 
at  this  time  engaged  in  lines  of  lawful  and 
legitimate  business  where  profits  of  this  char- 
acter are  realized  for  investors  who  intrust 
their  money  to  them?  It  has  been  said  that 
the  "power  of  courts  to  declare  a  contract 
void  for  being  in  contravention  of  sound 
public  policy  is  a  very  delicate  and  undefined 
power,  and,  like  the  power  to  declare  a  stat- 
ute unconstitutional,  should  be  exercised 
only  in  cases  free  from  doubt."  Richmond  v. 
Dubuque  A  8.  0.  R,  Co.  26  Iowa,  202.  It 
will  not  do  for  courts  to  declare  contracts 
void,  simply  because  they  are  apparently  un- 
wise or  even  foolish.  The  authority  of  the 
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lawmaking  power  to  interfere  with  the  pri- 
vate right  of  contract  has  its  limits,  and 
certainly  the  courts  should  be  extremely  cau-  . 
tious  in  supervising  private  contracts  when 
the  lawmaking  power  has  not  declared  them 
to  be  unlawful.  The  possibility  or  the  prob- 
ability of  one  being  able  to  perform  many 
of  the  contracts  known  to  the  commercial 
world  is  dependent  upon  so  many  considera- 
tions that  it  is  only  in  an  extreme  case  that 
the  courts  should  hold  that  a  given  contract 
is  of  such  a  character  that  its  performance 
is  impossible  or  improbable,  and  that  those 
who  entered  into  it  must  have  done  so  with 
a  fraudulent  intent.  Of  course,  it  is  the 
duty  of  the  courts  to  put  their  stamp  of  dis- 
approval upon  all  contracts  which  are  fraud- 
ulent, and  for  this  reason  calculated  to  de- 
ceive the  confiding  and  the  credulous.  But 
all  foolish  contracts  arc  not  fraudulent,  and 
it  is  not  either  the  duty,  or  within  the 
power,  of  the  courts  to  relieve  a  person  from 
a  contract  merely  because  it  is  in  its  terms 
imwise,  or  even  foolish.  Taking  the  con- 
tract evidenced  by  the  certificate  under  con- 
sideration, with  all  of  the  resources  of  the 
company  which  can  be  called  into  operation 
for  the  purpose  of  improving  the  funds  in- 
trusted to  its  care,  we  cannot  say,  as  mat- 
ter of  law,  that  the  contract  is  so  im reason- 
able and  incapable  of  performance  as  to  be 
void  because  opposed  to  a  sound  public  pol- 
icy. The  company  may  be  able  to  comply 
with  the  contract.  On  the  other  hand,  it 
may  not.  Contracts,  although  not  exactly 
of  a  similar  nature,  but  involving  as  much 
risk  of  loss,  have  been  complied  with  On 
the  other  hand,  contracts  involving  less  risk 
of  loss  than  is  apparent  in  this  one  have  not 
been  complied  with.  The  success  of  the 
scheme  oi  this  company  depends  largely  up- 
on the  honesty,  wisdom,  and  business  sagac- 
ity of  its  officers,  and  those  who  place  their 
money  in  the  hands  of  the  company  take  the 
chances  that  are  always  incident  to  intrust- 
ing to  another  the  handling  and  improve- 
ment of  a  sum  of  money. 

In  thus  dealing  with  the  question,  we  have 
assumed  that  the  company  had  at  its  com- 
mand ail  of  the  sources  of  income  above  re- 
ferred to.  It  will,  of  course,  be  conceded 
that  those  resources  which  relate  to  the  pur- 
chase and  sale  of  property,  the  guaranteeing 
of  obligations,  and  the  loan  of  money  at 
lawful  rates  of  interest,  are  perfectly  legit- 
imate and  proper,  and  persons  engaging  in 
business  of  this  character  lay  themselves 
subject  to  no  penalty  or  critieisiir.  It  is  said, 
though,  that  the  company  relied  upon  lapses, 
and  that  lapses  are  based  upon  forfeitures, 
and  that  forfeitures  are  abhorred,  and  that 
contracts  which  depend  for  their  perform; 
ance  entirely  upon  forfeitures  are  contral- 
to law  and  opposed  .to  sound  public  poli< 
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Forfeitures  are  not  favored,  and  where  a 
contract  is  ambiguous,  and  is  incupable  of 
being  construed  so  as  to  provide  for  a  for- 
feiture and  so  as  not  to  so  provide,  the 
courts  uniformly  hokl  that  they  will  con- 
strue the  contract  so  as  to  avoid  the  forfeit- 
ure. But  the  law  permits  a  man  to  make  a 
contract  which  will  result  in  a  forfeiture, 
and.  when  it  is  clear  from  the  terms  of  the 
contract  that  the  .parties  have  so  agreed, 
a  court  of  law,  as  well  as  a  court  of  equity, 
will  cnforcp  the  forfeiture.  The  time  of  pay- 
ment siK^cifip-d  in  a  contract  may  be  material, 
and  by  its  terms  a  failure  to  pay  within  that 
time  may  involve  an  absolute  forfeiture; 
and,  if  it  does,  this  lorfeituro  will  not  be  re- 
lieved against,  even  in  a  court  of  equity. 
Mr.  Justice  Bradlej'.  in  Xcir  York  L.  /««. 
Co.  v.  Stntham.  93  U.  S.  30.  31,  23  L.  ed. 
791,  in  referring  to  the  forfeiture  of  an  in- 
surance policy  for  nonpayment  of  premiums 
says:  "Forfeiture  for  nonpaj'ment  is  a  nec*»8- 
Kaiy  means  of  protecting  themselves  from 
embarrassment.  I'nless  it  were  enforceable, 
the  business  would  be  thros^-n  into  utter  con- 
fusion. It  is  like  the  forfeiture  of  shares  in 
mining  enterprises,  and  all  other  hazardous 
undertakings.  There  must  be  power  to  cut 
ofT  unprofitable  members,  or  the  success  of 
the  whole  scheme  is  endangered.  The  in- 
sured parties  are  associates  in  a  great 
scheme.  This  associated  relation  exists 
whether  the  company  be  a  mutual  one  or 
not.  Each  is  interested  in  the  engagements 
of  all.  for  out  of  the  coexistence  of  many 
risks  arises  the  law  of  average,  which  under- 
lies the  whole  business.  An  essential  fea- 
ture of  this  scheme  is  the  mathemntical 
calculations  referred  to,  on  which  the  pre- 
miums and  amounts  assured  are  based.  And 
these  calculations,  again,  are  based  on  the 
assumption  of  average  mortality,  and  of 
prompt  payments  and  compound  interest 
thereon.  Delinquency  cannot  be  tolerated 
nor  redeemed,  except  at  the  option  of  the 
company.  This  has  always  been  the  under- 
standing and  the  practice  in  this  depart- 
ment of  business."  See  also  Klein  v.  New 
York  L.  Ins.  Co.  104  U.  S.  88,  26  L.  ed.  662. 
In  Union  Invest.  Asso.  v.  Luiz,  50  111.  A  pp. 
176,  it  was  held:  An  investment  associa- 
tion which  applies  the  principle  of  joint 
tenancy  to  the  investments  by  the  subscrib- 
ers— the  survivorship  depending  upon  de- 
fault of  the  members,  instead  of  death — is 
not  prohibited  by  law:  and  neither  is  such 
an  association  prohibited  becaase  the  theory 
on  which  profit  is  promised  is  that  one  half 
or  more  of  the  subscribers  will  fail  to  keep 
up  their  dues,  and  whatever  money  is  paid 
in  by  defaulting  subscribers  will  inure  to 
the  benefit  of  those  who  do  not  default.  See 
a'lso  26  Am.  &  Eng.  Enc.  Law.  p.  61.  The 
mere  fact  that  the  business  or  scheme  de- 
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pends  to  some  extent  upon  forfeitures  or 
lapses  will  not  be  suflicient  to  render  the  en- 
tire scheme  invalid.  If  the  scheme  in  de- 
pendent largely  upon  lapses,  and  it  is  ap- 
parent that  a  Kulhcient  nunil>er  of  lapses  to 
effectuate  it  will  probably  not  occur  during 
the  period  provided  for  the  maturity  of  the 
contract,  the  question  would  be  altogether  a 
difTcrent  one.  In  such  a  case  the  scheme 
might  be  illegal.  In  State  ex  rel.  Atty.  (Jen. 
v.  Intei'statc  flat,  hi  vest.  Co.  64  Ohio  St. 
283,  62  L.  K.  A.  530.  60  N.  E.  220,  it  was 
held:  "Contracts  of  investment  security, 
debentures,  or  certificates,  which  cannot 
reasonably  be  expected  to  accumulate  a  re- 
serve fund  equal  to  the  stipulated  endow- 
ment values  within  the  stated  period  with- 
out aid  from  lapses  or  appropriation  from 
premiums  on  new  business  are  fraudulent, 
coutraiy  to  public  policj'-  and  unlawful."  In 
the  opinion.  Davis,  J.,  said:  "A  scheme 
which  can  succeed  only  by  lapses  is  mani- 
festly a  scheme  which  will  enrich  some  at 
the  expense  of  others  who  embark  in  the 
same  enterprise.  It  holds  out  the  induce- 
ment that  those  who  may  be  strong  enough 
to  survive  will  find  their  profit  in  the  weak- 
ness, the  niisfoi*tunes,  and  the  discourage- 
ments which  cause  a  larger  number  of  their 
associates  to  fall  by  the  way.  Moreover,, 
since  the  salvation  of  the  company  depends 
on  these  lapses,  it  necessarily  tends  to  en- 
courage and  produce  them.  True  enough, 
all  of  these  certificates  are  nonforfeitable 
after  36  monthly  payments,  but  that  only 
signifies  that  a  larger  number  must  fail  in 
the  first  three  years,  or  that  the  whole 
«cheme  must  fail,  for  the  vice  of  the  plan  is 
not  that  some  may  fail,  but  that  many  must 
fail,  in  order  that  all  continuing  certificates 
shall  mature.-'  04  Ohio  St.  283,  52  L.  R.  A. 
543,  544,  60  N.  E.  220.  See  also  Pcltz  v. 
Supreme  Chamber,  0.  of  F.  U.  (N.  J.  Eq.) 
19  Atl.  668;  State  v.  A'eic  Orleans  Deben- 
ture Hedemption  Co.  51  La.  Ann.  1827,  26 
So.  586. 

If  these  authorities  simply  hold  that 
where  it  is  apparent  that  the  scheme  is  sa 
dependent  upon  lapses  that  it  could  not  suc- 
ceed without  them,  and  where  the  number  of 
lapses  necessary  to  effectuate  the  scheme  is 
beyond  all  reason,  and  would  in  all  probabil- 
ity not  occur,  the  scheme  would  be  fraudu- 
lent, we  will  not  now  undertake  to  combat 
the  proposition  thus  laid  down.  If,  how- 
ever, the  holding  goes  to  the  extent  that 
every  scheme  dependent  upon  lapses —  even 
many  lapses —  is  inherently  fraudulent,  we 
cannot  recognize  such  a  ruling  as  in  the 
slightest  degree  sound.  In  a  case  where 
lapses  are  simply  a  part  of  the  scheme,  and 
it  cannot  be  said  with  certainty  they  form 
even  a  larire  part  of  it,  the  court  should  not 
declare  the  contrg^|^j|Vj^<^@(3eing  op- 
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po««d  to  a  sound  public  policy,  simply  be- 
cause the  success  of  the  scheme  is  in  part 
dependent  upon  forfeitures  and  lapses.  If 
this  was  the  law  then  not  only  would  the 
business  of  life  insurance  in  all  of  its 
branches  be  at  an  end,  but  mnny  contracts 
in  other  lines  of  business  would  come  under 
condemnation.  If  absolute  forfeitures  and 
lapses  would  not  make  the  contract  invalid, 
then,  of  course,  partial  forfeitures,  such  as 
result  from  the  voluntary  retirement  of  a 
member  at  the  expiration  of  seven  years, 
would  not  make  the  contract  illegal.  Nor 
would  partial  forfeiture  resulting  from  the 
death  of  a  meml)er  affect  the  legality  of  the 
contract.  Considering  as  a  whole  the  re- 
sources the  company  may  resort  to  for  the 
purpose  of  carrying  out  the  contract,  it  can- 
not be  said,  as  matter  of  law,  that  the  con- 
tract is  either  fraudulent,  or  violative  of  the 
law  of  the  land,  or  contrary  to  a  sound  pub- 
lic policy.  It  may  be  that  the  contract  is 
unwise.  It  ma^"^  be  that  it  is  a  contract  at- 
tended with  risk— even  great  risk.  But 
these  are  all  questions  to  be  determined  by 
the  investor,  and  we  know  of  no  law  which 
prohibits  him  from  taking  the  risk  of  such 
a  contract. 

Our  learned  brother  of  the  circuit  bench 
held  that  the  scheme  was  a  lottery,  or,  at 
least,  in  the  nature  of  a  lottery.  Th'jre  are 
various  definitions  of  a  lottery,  some  of  the 
broadest  being  as  follows:  "A  scheme  for 
distributing  prizes  by  chance  or  lot,  where  a 
valuable  consideration  is  given  for  the 
chance  of  drawing  a  prize:  especially  where 
Huch  chances  are  allotte<l  by  sale  of  tickets.*' 
Standard  Dictionary-.  "A  scheme  by  which 
a  result  is  reached  by  some  action  or  means 
taken,  in  which  result  man's  choice  or  will 
hag  no  part,  and  which  human  reason,  fore- 
»i<7ht,  sagacity,  or  design  cai>not  enable  him 
to  know  or  determine  until  the  same  has 
been  accomplished."  Bouvier,  Law  Diet. 
"Where  a  pecuniar^'  consideration  is  paid, 
and  it  is  determined  by  lot  or  chance,  ac- 
cording to  some  scheme  held  out  to  the  pub- 
lic, what  and  how  much  he  who  pays  the 
money  is  to  have  for  it."  Anderson's  Law 
Dictionary.  *'Any  scheme  for  the  disposal 
or  distribution  of  property  by  chance  among 
persons  who  have  paid,  or  promised  or 
agreed  to  pay,  any  valuable  consideration 
for  the  chance  of  obtaining  such  property,  or 
p  portion  of  it,  or  for  any  share  of  or  inter- 
est in  such  property,  upon  any  agreement, 
understanding,  or  expectation  that  it  is  to 
he  distributed  or  disposed  of  by  lot  or 
chance,  whether  called  a  ^lottery,'  a  'raffle,'  a 
'gift  enterprise,'  or  by  whatever  name  the 
"iame  may  be  known."  Black's  Law  Diet. 
Lotteries  and  similar  schemes  are  prohibited 
^v  the  law  of  this  state.  Penal  Code  1895, 
II  406,  407;  Mvycr  v.  Utate,  112  Ga.  20,  51 
02  L.  R.  A, 


L.  R.  A.  496,  37  S.  E.  96.  There  are  three 
essential  ingredients  in  a  lottery, — consider- 
ation, prize,  and  chance.  One  of  these  in- 
giedieiits  is  certainly  present  in  the  scheme 
now  under  review,  that  is,  consideration. 
Are  the  other  two  present?  If  the  element 
of  prize  exists  at  all,  it  is  to  be  found  in  the 
second  clause  of  the  certificate,  which  is  as 
follows:  *"That  the  bolder  hereof  sliall  sur- 
render for  payment  and  cancelation  this  cer- 
tificate whenever  the  same  shall  be  called, 
lief  ore  maturity,  upon  the  payment  to  him 
of  its  then  redemption  value,  which  value 
shall  be  the  full  amount  of  the  first  pay- 
ment, and  all  instalments  paid  hereon,  with 
interest  on  said  amount  at  the  rate  of  8  per 
cent  per  annum,  and  its  proportionate  share 
of  all  dividends  or  accumulations  from  fines, 
lapsej»,  and  interest  earned  in  excess  of  8  per 
cent  per  annum."  If  this  clause  of  the  con- 
tract can  be  properly  construed  to  mean  that 
the  company  is  compelled  to.  or  even  may 
call  for  redemption  any  certificates  before 
they  have  earned  8  per  cent  interest  per  an- 
num on  the  full  amount  of  the  first  payment 
and  on  all  instalments  paid,  then  there  is 
an  element  of  prize  in  the  contract.  But 
can  the  clause  of  the  contract  be  properly 
so  construed?  It  provides  that  the  holder 
of  a  certificate  shall  surrender  it  before  ma- 
turity, whenever  the  same  shall  be  called, 
upon  payment  to  him  of  its  then  redemption 
value.  This  redemption  value  is  then  de- 
clared to  be  the  full  amount  of  the  first  pay- 
ment and  ell  insfalments  paid  on  the  certifi- 
cate, with  interest  thereon  at  the  rate  of  8 
f)er  cent  per  annum,  and  its  proportionate 
share  of  profits  earne<I  in  excess  of  8  per 
cent.  The  certificate  cannot  be  called  until 
it  has  a  redemption  value,  and  that  redemp- 
tion value  is  fixed  at  a  sum  not  less  than  8 
per  cent,  but  it  may  be  more  than  8  per  cent, 
provided  a  greater  sum  than  this  has  been 
earned.  Does  the  contract  mean  other  than 
that  the  company  may  cill  for  redemption 
thope  certificates  which  have  eamed-at  least 
8  per  cent  on  the  amount  paid  in?  Is  not 
this  the  real  meaning  of  the  clause?  Do  not 
the  words  "earned  in  excess  of  8  per  cent" 
necessarily  imply  that  there  can  be  no  call 
for  redemption  luitil  at  least  8  per  cent  has 
been  earned?  This  seems  to  us  a  proper  and 
reasonable  construction  of  the  contract.  But 
suppose  the  clause  is  ambiguous.  It  is  fa- 
miliar law  that  if  a  contract  is  of  doubtful 
meaning,  and  one  construction  would  make 
it  legal,  and  another  illegal,  the  courts  are 
bound  to  adopt  that  construction  which  will 
not  impute  to  the  parties  an  intention  to 
disobey  the  law.  It  is  not  to  be  presumed 
that  people  intend  to  violate  the  law,  and 
the  language  of  their  undertakings  miLst  be 
always  construed,  if  possible,  in  such  a  way 
as  to  make  the  obligatign.{)nOj^yli(cfi^tJ^|g 
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would  recognize  as  valid.  This  view  of  the 
matter  is  strengthened,  when  we  consider 
that  it  is  the  construction  v/hich  the  com- 
pany ha«  always  placed  upon  this  clause  in 
the  contract.  The  evidence  in  the  present 
case  shows  that  the  officers  of*  the  company 
have  construed  this  clause  of  the  contract 
to  moan  that  there  was  not  to  be  any  re- 
demption until  the  certificate  had  earned  at 
least  8  per  cent  on  the  amount  paid  in.  The 
secretary  of  the  company  testified :  "A  cer- 
tificate is  not  eligible  for  redemption  until  it 
has  earned  8  per  cent  at  least.  If  a  man  has 
not  been  in  but  six  months,  his  certificate 
has  not  a  redemption  value  until  that  sum 
has  been  earned,  starting  always  with  the 
$1.  No  certiiicate  was  redeemed  until  its 
pro  rala  part  of  the  assets  of  the  company 
equal le<l  the  full  amount  paid  to  the  company 
on  account  of  said  certificate,  with  interest 
thereon  at  the  rate  ot  8  per  cent  for  the 
average  time."  If  under  the  contract  no 
cei-tificate  can  ever  be  called  for  redemption 
until  it  has  earned  at  least  8  per  cent,  then 
there  is  no  element  of  prize  in  the  contract. 
If  the  affairs  of  the  company  are  in  such 
condition  that  some  of  the  certificates  have 
earned  at  least  8  per  cent  upon  the  amounts 
paid  in,  then,  under  the  contract,  it  is  a 
question  for  the  company  to  determine 
whether  it  is  to  the  interest  of  the  company 
to  retire  such  certificates,  cither  in  whole  or 
in  part.  The  holders  have  all  agreed  to  sur- 
render their  certificates  whenever  they  are 
tendered  this  amount;  and  whenever  the 
company  is  in  a  position  where  it  can  ten- 
der this  amount,  or  more,  it  is  simply  a 
question  as  to  what  shall  be  the  policy  of 
the  company, — to  retire  a  portion  of  such 
certificates  at  their  then  value,  or  to  retain 
the  entire  fund  to  be  used  and  improved  for 
the  benefit  of  the  certificate  hol-ders.  When 
the  company  determines  that  it  is  to  the  in- 
terest of  all  concerned  that  a  portion  of  the 
certificates  shall  be  redeemed,  then  the 
question  arises  as  to  how  many  of  such  cer- 
tificates shall  be  redeemed,  and  how  shall  it 
be  determined  which  certificates  shall  be 
called  for  redemption.  The  holders  of  these 
certificates  place  their  money  with  the  com- 
pany for  the  purpose  of  increase  and  profit, 
and  each  investor  thus  placing  his  money 
with  the  company  does  so  upon  express  con- 
dition that,  whenever  a  point  has  been 
reached  wliere  his  certificate  has  earned  8 
per  cent  or  more,  the  company  has  the  right 
to  tender  him  the  value  of  his  certificate, 
and  compel  him  to  surren-der  the  same.  It 
might  be  more  to  the  interest  of  all  the  cer- 
tificate holders  to  continue  to  the  end,  but, 
by  the  very  terms  of  the  contract,  every  cer- 
tificate  holder  has  agreed  with  tlic  company 
t/hat  it  may  settle  with  him  at  the  value  of 
his  certificate  at  any  time  after  it  has  earned 
62  L.  B.  A. 


8  per  cent.  Tliis  being  the  contract  of  each 
certificate  holder,  and  it  being  foreseen  that 
it  would  not  be  wise  in  all  instances  to  re- 
deem every  cei-tificate  that  had  a  redemption 
value,  some  method  had  to  be  adopted  by 
which  it  would  be  determined  who  should  be 
entitled  to  have  their  certificates  redeemed 
if  redemption  was  desirable,  or  who  should 
be  compelled  to  surrender  their  certificates 
if  redemption  at  that  time  was  imdesirable. 
The  whole  purpose  of  the  company  was  to 
make  money  for  its  certificate  holders.  Un- 
der the  contract,  it  may  come  to  a  settle- 
ment with  some  of  its  certificate  holders  at 
any  time  when  the  assets  of  the  company 
would  authorize  a  settlement  at  a  sum  made 
up  of  at  least  the  amount  paid  in,  and  8 
per  cent  interest  thereon.  When  it  should 
have  this  settlement,  was  left  to  the  discre- 
tion of  the  company.  The  number  who 
should  be  entitled  to  such  settlement  at  any 
given  time  was  also  left  to  the  discretion  of 
the  company.  The  manner  in  which  the 
number  should  be  selected  was  not  left  to 
the  discretion  of  the  company,  but  was  to 
be  determined  by  reference  to  what  is  called 
the  "multiple  table,"  a  copy  of  which  is  set 
forth  above.  When  the  company  has  deter- 
mined how  many  certificates  shall  be  called, 
a  reference  to  this  multiple  table  and  the 
books  of  the  company  showing  the  out- 
standing certificates  will  show  exactly  what 
are  the  numbers  of  those  certificates  which 
will  be  then  called.  It  can  be  determined  as 
absolutely  what  numbers  are  embraced  in  a 
given  call  under  the  multiple  table  as  if  the 
plan  had  been  adopted  to  redeem  the  certifi- 
cates in  numerical  order.  Some  plan  had  to 
bo  adopted  for  ascertaining  what  numbers 
should  be  called  when  it  was  not  desired  to 
call  all  certificates  that  had  a  redemption 
value.  Any  plan  adopted  would  be  purely 
arbitrary,  and  any  plan  adopted  would  have 
Bome  element  of  chance  in  it,  using  that 
word  in  its  broad  sense.  If  the  plan  had 
been  to  pay  certificates  in  their  numerical 
order,  there  would  have  been  the  same  ele- 
ment of  chance  as  there  is  under  the  plan 
actually  pursued,  because  the  time  at  which 
the  certificates  shall  be  called  would  be  gov- 
erned in  each  instance  by  the  order  in  which 
the  applications  reach  the  secretary  and 
numbers  are  placed  upon  the  certificates. 

But  let  it  be  conceded  that  there  is  an 
element  of  chance:  the  scheme  is  not  a  lot- 
tefy,  or  in  the  nature  of  a  lottery,  unless 
there  is  also  the  element  of  prize.  We  can 
see  no  element  of  prize  in  the  scheme  what- 
ever. Certificates  are  called  for  redemption 
and  matured  at  their  own  value,  without 
reference  to  the  redemption  value  of  other 
certificates.  It  may  be  that  the  redemption 
value  of  a  certificate  will  be  the  same  as  that 
of   another   certificate  of   another   date,  or 
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it  may  be  that  its  redemption  value  will  be 
smaller  or  greater.  But  the  holder  gets  no 
prize,  in  the  sense  that  term  is  used  in  lot- 
tery law.  Each  holder  receives  a  return  of 
the  money  which  he  has  paid  in,  together 
Mrith  what  it  has  earned,  and  can  be  com- 
pelled to  receive  this  at  any  time  that  the 
earnings  are  8  per  cent  or  more.  The  com- 
pany makes  the  contract  to  pay  a  certain 
amount  at  the  end  of  fourteen  years,  if  in 
the  management  of  the  business  it  sees  prop- 
er to  retain  the  money  during  that  entire 
period.  Tt  reserves  the  right  to  settle  with 
each  holder  before  the  end  of  that  period, 
at  any  time  after  the  earnings  of  the  com- 
pany are  such  that  his  certificate  would 
have  the  redemption  value  fixed  in  the  con- 
tract ;  and  it  reserves  the  right  to  determine 
whether  at  such  a  time  it  will  pay  him,  or 
pay  another  certificate  holder  whose  certifi- 
cate is  ready  for  redemption,  by  a  reference 
to  the  multiple  table  above  referred  to»  It 
must  be  admitted  that  the  plan  of  redemp- 
tion by  reference  to  the  multiple  table  is 
unique,  and  may  even  be  said  to  be  "catchy," 
speaking  colloquially,  and  was  probably  re- 
ported to  for  the  purpose  of  attracting  at- 
tention. But  it  would  never  do  for  the 
courts  to  hold  that  unique  and  unusual 
methods  make  enterprises  unlawful  or  con- 
trary to  public  policy.  After  the  most 
careful  investigation  and  anxious  considera- 
tion of  this  matter,  we  are  unable  to  see  in 
this  contract  anything  which  paitakes  of  the 
element  of  prize.  It  seems  to  us  that  the 
contract  is  one  of  investment,  where  the  in- 
vestor relies  upon  the  honesty,  probity,  and 
business  sagacity  of  those  in  charge  of  the 
affairs  of  the  company,  and  intrusts  his 
money  to  them  with  the  expectation  of  re- 
ceiving satisfactory,  and,  it  may  be,  large, 
profits  at  the  end  of  the  period  fixed  in  the 
contract,  but  at  the  same  time  expressly  un- 
dertaking to  withdraw  his  money  at  any 
time  the  company  is  in  a  position  to  offer 
him  as  earnings  on  that  money  the  minimum 
amount  fixed  as  a  redemption  value  of  his 
certificate:  and  this,  too,  at  a  time  when 
other  certificate  holders,  whose  certificates 
are  of  greater  or  less  redemption  value  than 
his,  or,  it  may  be,  exactly  equal  with  his,  are 
not  compelled  to  retire.  It  is  sold,  though, 
that  under  the  operation  of  the  multiple 
table  a  certificate  might  be  called  at  a  time 
when  it  had  not  earned  the  amount  neces- 
sary to  make  the  redemption  value.  The 
eecretary  of  the  company  testified:  "We 
have  never  reached  a  multiple  when  the  cer- 
tificate has  not  earned  8  per  cent  interest 
on  the  original  $4  and  the  $1.25  paid  in." 
Under  the  contract  as  we  construe  it,  the 
company  would  not  have  a  right  to  call  for 
redemption  a  certificate  which  had  not 
earned  its  minimum  redemption  value,  and 
62  L.  R.  A. 


as  the  company  by  reference  to  its  multiple 
table  and  the  list  of  outstanding  certificates, 
can  tell,  when  it  fixes  the  number  of  certifi- 
cates to  be  called,  exactly  what  will  be  the 
numbers  embraced  in  the  call,  it  is  not  to  be 
presumed  that  the  company  will  make  a  call 
that  embraces  a  number  which  could  not  be 
lawfully  redeemed.  The  evidence  just  re- 
ferred to  shQws  that  so  far  in  the  operations 
of  the  company  no  certificate  has  been  called 
which  was  not  entitled  to  be  redeemed  un- 
der the  contract  as  we  have  construed  it.  To 
make  a  lottery,  as  above  stated,  three  in- 
gredients must  be  present, — consideration, 
chance,  and  prize.  We  find  in  this  contract 
certainly  the  element  of  consideration,  possi- 
bly the  element  of  chance,  but  under  no  cir- 
cumstances the  element  of  prize.  Chance 
alone  will  not  make  a  lottery;  and  chance, 
even  when  coupled  with  consideration  alone, 
will  not  make  a  lottery.  When  a  number 
of  persons  are  entitled,  in  any  event,  each  to 
a  given  amount,  though  it  may  not  be  the 
same  amoimt,  and  all  cannot  be  paid  at  one 
time,  the  determination  by  lot  or  chance  or 
drawing  of  what  portion  of  that  number 
shall  be  paid  at  different  times  would  not 
give  to  the  transaction  the  characteristics  of 
a  lottery.  It  is  when  the  amount  to  be 
paid,  or  the  value  of  the  article  to  be  deliv- 
ered, is  itself  determined,  either  in  whole  or 
in  part,  by  lot,  drawing,  or  chance,  that  the 
elements  of  a  lottery  are  present.  Corpora- 
tions issue  bonds,  and  reserve  the  right  to 
call  in  for  redemption  a  portion  of  the  bonds 
before  they  are  due.  It  is  not  unusual  in 
such  cases  for  the  contract  to  stipulate  that 
the  numbers  of  bonds  to  be  called  shall  be 
determined  by  lot  or  chance.  Such  a  trans- 
action as  this  has  never  been  held  to  be  a 
lottery',  although  there  was  the  element  of 
chance  in  regard  to  whose  bonds  should  be 
called.  It  is  not  a  lottery,  because  there  i!^ 
no  element  of  pnze.  Tlie  value  of  the  bond 
is  not  increased  or  diminished  by  the  draw- 
ing. Each  bond  is  paid  its  value  at  the  time 
it  is  called, — ^no  more,  no  less, — and  the  only 
question  determined  by  lot  is  whether  the 
bond  of  A  shall  be  called  instead  of  the.  bond 
of  B,  or  the  bond  of  one  number  in  prefer- 
ence to  the  bond  of  another  number.  Many 
schemes  and  devices  have  been  held  to  be  lot- 
teries. From  the  briefs  of  counsel  we  select 
the  following  as  a  portion  of  the  many  cases 
that  might  be  found  relating  to  this  sub- 
ject: Meyer  v.  State,  112  Ga.  20,  51  L.  R. 
A.  496,  37  S.  E.  90 ;  McLaughlin  v.  National 
Mut,  Bond  d  Invest,  Co.  64  Fed.  908 ;  Bor~ 
net  V.  United  States,  147  U.  S.  449,  37  L. 
ed.  237,  13  Sup.  Ct.  Rep.  409;  State  v. 
Clarke,  33  N.  H.  329,  66  Am.  Dec.  723; 
Thomas  v.  People,  59  111.  160;  Be  National 
Indemnity  d  E,  Co.  142  Pa.  450,  21  Atl.  879;. 
United   States    T.    Polilzer,    59    Fed.    27^J^C 
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Dunn  V.  People,  40  111.  466;  Sykes  v.  Bea- 
don,  L.  R.  11  Ch.  Div.  170;  MacDonald  v. 
United  kitatca,  12  C.  C.  A.  339,  24  U.  S. 
App.  25,  63  Fed.  427;  United  States  v.  Ful- 
Letson,  74  Fed.  619;  Hudelson  v.  State,  94 
Ind.  426,  48  Am.  Rep.  171;  State  v.  Moren, 
48  Minn.  5o5,  51  N.  W.  618;  Ballock  v. 
State,  73  Md.  1,  8  L.  R.  A.  671,  20  Atl.  184; 
State  ex  rcl.  Kellogg  v.  Kansas  ^fercantile 
Aftso.  45  Kan.  351,  11  L.  R.  A.  430,  25  Pac. 
984;  Stat^  v.  Boneil.  42  T^.  Ann.  1110,  10 
L.  R.  A.  60,  8  So.  298;  Reg.  v.  Harris,  10 
('o.K  C.  C.  352;  United  States  v.  Zeisler,  30 
Fed.  499:  United  States  v.  Wallis,  58  Fed. 
942 ;  State  v.  Shorts,  32  N.  J.  L.  398,  90  Am. 
Doc.  6(i8 ;  Cottif  v.  Thacher,  97  Mass.  683,  93 
Am.  Dec.  125. 

We  do  not  think  it  would  be  desirable  or 
profitaTjle  to  discuss  in  detail  the  facts  of 
these  numerous  cases  that  have  been  called 
to  our  attention.  Many  of  them  are  merely 
cases  I'elatrng  to  general  principles  in  refer- 
ence to  the  law  of  lottery,  about  which  there 
is  no  dispute.  Some  of  them  relate  to  in- 
vestment companies,  but  none  of  these  are, 
in  our  judgment,  either  in  their  facts  or  in 
their  reasoning,  close  enough  to  the  present 
case  to  be  followed  by  us,  even  if  they  were 
decisions  which  were  binding  upon  us  as  au- 
thority. In  those  cases  where  the  facts 
were  at  all  similar  to  those  of  the  present 
case,  there  wei-e  some  facts  which,  in  our 
opinion,  materially  distinguished  the  cases 
from  that  which  we  now  have  under  consid- 
eration. There  was  a  union  in  each  case  of 
chance,  prize,  and  consideration,  or  the  con- 
tract was  of  such  a  character  that  it  was  so 
largely  dependent  upon  lapses  as  to  make  it 
fraudulent  and  void.  If  in  the  foregoing 
discussion  we  have  been  so  fortunate  as  to 
have  clearly  set  forth  what  we  understand  t>o 
be  the  scheme  of  the  contract  involved  in 
the  present  case,  we  feel  perfectly  safe  in 
saying  that  a  mere  casual  examination  of 
the  cases  cited  will  be  all  that  is  necessarj- 
to  differentiate  every  one  of  them  from  the 
one  now  under  review,  though  it  is  not  at 
all  incumbent  U[)on  us  to  show  that  any  dis- 
tinction between  the  cases  exists.  The 
courts  have  in  many  cases  made  rulings 
which  were  intended  to  protect  the  public 
from  beine:  imposefl  upon  by  fraudulent  de- 
vices in  the  form  of  investment  companies, 
and  it  is  proper  that  the  strong  arm  of  the 
courts  should  be  used  in  cases  where  the 
*<cheme  is  fraudulent  and  calculated  to  de- 
ceive and  defraud.  But  no  case  has  been 
called  to  our  attention  where  any  court  of 
last  resort  has  ever  held  a  contract  like  the 
one  under  cousideration.  understood  as  we 
think  it  should  be  luulerstood,  and  as  the 
entire  scheme  requires  it  to  be  understowl, 
to  be  unlawful  or  incapable  of  enforcement. 

It  was  not  insisted,  as  we  understand  it, 
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that  there  was  any  infirmity  in  that  clause 
of  the  certificate  which  provides  that  the  le- 
gal representatives  of  a  deceased  certificate 
holder,  who  was  not  more  than  fifty  years  of 
age  when  the  cei-tificate  was  issued,  should 
be  settled  with  by  the  payment  of  all 
amounts  which  had  been  paid  in,  with  8  per 
cent  interest  thereon,  and  its  share  of  earn- 
ings in  excess  of  that  amount ;  and  if  the  de- 
ceased holder  was  more  that  fifty  years  of 
age  when  the  certificate  was  issued,  and  his 
legal  representatives  did  not  desire  to  con- 
tinue the  certificate  as  though  death  had  not 
occurred,  they  should  be  settled  with  by  the 
delivery  of  a  paid-up  certificate  for  the 
amounts  paid  in,  bearing  4  per  cent  interest 
per  annum.  Nor  was  it  claimed  that  there 
was  any  infiruiity  in  that  part  of  the  con- 
tract which  provided  that  one  who  had  paid 
lor  eighty-four  months  should  be  entitled  to 
a  paid-up  certificate  for  such  amounts,  bear- 
ing 4  per  cent  interest  per  annum.  It  might 
be  that  under  the  contract  the  legal  repre- 
sentatives of  a  holder  who  was  not  more 
than  fifty  years  old  when  the  certificate  was 
issued  would  receive  the  full  amount  paid 
in,  with  8  per  cent  interest  thereon,  at  a 
time  when  this  amount  had  not  earned  8 
per  cent ;  but  as  this  payment  would  be  due 
to  him  by  the  happening  of  the  death  of  the 
certificate  holder,  which  is  an  event  coming 
in  due  course  of  nature,  this  would  not  make 
the  scheme  any  more  illegal  than  it  would 
make  every  contract  of  life  insurance  fraud- 
ulent and  void.  Taking  the  contract  as  a 
whole,  and  viewing  the  same  as  it  has  been 
construed  by  the  oflficers  of  the  company,  and 
in  the  light  of  the  manner  in  which  the  af- 
fairs of  the  company  have  been  adminis- 
tered, we  find  nothing  in  the  contract  that 
would  justify  us  in  condemning  the  same  as 
illegal. 

It  is  said,  though,  that  the  company  is- 
sued literature  which  was  calculated  to  im- 
press the  public  and  those  who  investecf  in 
the  company  with  the  idea  that  the  business 
carried  on  was  the  business  of  a  lottery,  and 
that  this  literature  was  misleading,  and  did 
not  set  forth  the  character  of  the  enterprise 
as  now  contended  for  by  the  company.  We 
will  set  forth  some  of  these  extracts  from 
the  literature  of  the  company.  Certain  cir- 
culars of  the  company  sent  to  prospective 
investors  contained  the  following  state- 
ments: *'The  Equitable  Loan  and  Security 
Co.  is  an  established  financial  institution, 
whose  governing  principles  are  security, 
profit  earnings,  and  speedy  returns  to  the  in- 
vestor." "All  certificates  pay  their  holders 
their  equitable  ratio  of  profits,  whether 
called  for  redemption  the  12th,  24th,  36th, 
or  any  month  after  their  issuance."  "Insur- 
ance companies  kill  the  man  and  pay  the 
policy ;  the  Equitable  Loan  and  Security  Co. 
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kills  tlie  policy  and  pays  the  man,  thereby 
insuring  a  speedy  return  to  living  members.*' 
"A  thorough  knowledge  of  our  plan  will  also 
show  that  it  is  absolutely  perfect  in  point  of 
security,  profit  earnings,  equity  and  speedy 
returns  to  the  investor."  "To  guarantee 
our  certificate  holders  the  largest  profits  and 
quickest  possible  returns,  no  officer  or  di- 
rector of  this  company,  or  any  member  of 
his  or  their  families  can  ever  own  or  pur- 
chase certificates,  thus  preventing  those  who 
are  familiar  with  the  inside  workings  of  the 
company  from  speculating  on  delinquent  in- 
vestors and  realizing  any  profits  at  the  ex- 
pense of  prompt  and  persistent  holders." 
"Twenty  certificates  purchased  in  the  Equi- 
table Ix)an  and  Security  Company,  if  carried 
to  maturity,  will  pay  you  ten  thousand  dol- 
lars, yielding  a  dear  profit  of  $5,720.00." 
"The  chief  element  and  most  prominent  fea- 
ture in  our  plan  is  to  call  and  pay  certifi- 
cates as  rapidly  as  our  business  will  permit 
at  their  value,  which  value  shall  always  be 
the  full  amount  of  first  payment  and  all  in- 
stalments paid  on  them,  with  8  per  cent  in- 
terest, and  their  proportionate  share  of  all 
dividends,  accumulations  from  fines,  lapses 
(forfeitures),  and  interest  earned  in  excess 
of  8  per  cent  per  annum.  For  the  express 
purpose  of  calling  certificates  for  payment 
ns  rapidly  and  as  early  as  passible,  a  re- 
demption fund  has  been  created,"  etc. 

These  extracts  from  the  literature  of  the 
company  contain  a  few  of  the  many  allur- 
ing p.ttractious  which  are  held  out  to  pro- 
spective certificate  holders.  They  embrace, 
we  believe,  those  which  are  principally  relied 
on  in  the  present  case  to  show  misrepresen- 
tation and  fraud  in  reference  to  the  charac- 
ter of  the  company's  business.  It  must  be 
admitted  that  these  declarations  in  the  liter- 
ature of  the  company  evince  a  hopeful  and 
sanguine  spirit  on  the  part  of  the  officers  of 
the  company,  and  it  is  evidently  their  desire 
to  impress  the  public  and  possible  investors 
with  this  same  spirit.  Is  what  is  said  in 
this  literature  anything  more  than  an  effort 
to  call  attention  to  the  character  and  busi- 
ness of  the  company  in  an  attractive,  enti- 
cing, and  fascinating  way?  Are  not  such 
methods  usual  in  the  commercial  world  with 
those  who  have  something  to  sell  ?  Are  they 
not  permissible  when  not  false  or  fraudu- 
lent? When  these  statements  are  read  and 
understood,  there  is  really  nothing  inconsist- 
ent with  the  plan  of  the  company  as  we  have 
held  it  to  be.  But  suppose  we  are  wrong  in 
this,  and  that  what  is  said  amounts  to  mis- 
representation and  fraudulent  misrepresen- 
tation. So  far  as  the  present  case  is  con- 
cerned, it  will  avail  the  defendants  in  error 
nothing,  for  the  reason  that  the  court  has 
not  placed  its  order  appointing  a  receiver 
on  any  such  ground.  On  the  contrary,  it 
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has  distinctly  held  that,  if  the  individual 
holders  of  certificates  were  induced  to  pur- 
chase them  by  the  fraudulent  representa- 
tions of  the  selling  agent,  or  of  the  officers 
of  the  company,  it  might  be  ground  for  a 
rescission  of  the  contract,  so  far  as  they  were 
concerned,  but  it  would  not  necessitate  the 
appointment  of  a  receiver  to  take  charge  of 
the  entire  assets  of  the  company,  unless  it 
was  shown  that  a  receiver  for  the  entire  as- 
sets was  necessary  for  the  protection  of  the 
rights  of  such  persons;  and  that,  if  the 
scheme  of  the  company  is  legal  and  its  con- 
tracts valid,  if  any  deception  was  practised 
upon  the  certificate  holders,  it  would  not  re- 
quire the  appointment  of  a  receiver.  So  far 
as  these  misrepresentations  may  have  been 
made  by  the, agent  of  the  company,  it  was 
not  bound  by  them,  if  they  were  at  all  in 
conflict  with  what  was  stated  in  the  certifi- 
cate, because  in  the  face  of  each  certificate 
is  a  distinct  stipulation  that  no  statement 
made  by  anyone,  except  as  therein  set  forth, 
shall  be  binding  upon  the  company.  This 
language  is  broad  enough  to  apply  even  to 
statements  made  by  the  officials  of  the  com- 
pany. The  contract  relations  between  the 
certificate  holder  and  the  company  are  abso- 
lutely controlled  by  the  certificate,  as  long 
as  it  stands  as  evidence  of  the  contract. 
Let  it  be  conceded  that  the  literature  of  the 
company  which  was  sent  out  and  authorized 
by  it  was  calculated  to  impress  upon  those 
who  read  it  that  contracts  of  a  nature  not 
provided  for  in  the  certificate  were  intended, 
and  that  the  applicants  for  certificates  made 
their  applications  expecting  to  obtain  certifi- 
cates of  a  character  indicated  by  the  litera- 
ture and  different  from  those  indicated  by 
the  certificates.  When  they  received  the  cer- 
tificates with  the  statement  in  them  above 
referred  to,  and  could  see  by  a  simple  read- 
ing of  the  same  that  it  was  diflferent  from 
what  was  contained  in  the  literature,  they 
wouM  be  bound  by  the  terms  of  the  certifi- 
cates after  they  became  acquainted  with 
what  was  contained  therein,  or  a  reasonable 
and  sufficient  time  elapsed  for  them  to  ac- 
quaint themselves  with  its  contents  after  the 
certificate  had  come  into  their  possession. 
The  certificate  was  the  evidence  of  the  con- 
tract. When  it  was  delivered  to  the  cer- 
tificate holder,  it  was  his  duty  to  read  it, 
and  ascertain  what  was  the  contract  rela- 
tion that  existed  between  himself  and  the 
company,  and,  if  the  literature  of  the  com- 
pany proposed  a  different  contract,  he  could 
have,  within  a  reasonable  time,  claimed  a 
rescission  and  recovered  back  what  he  had 
paid,  if  the  contract  contained  in  the  cer- 
tificate was  substantially  and  materially  dif- 
ferent from  that  propased  in  the  literature 
I  of  the  company.  Certainly,  he  cannot  come 
into  court  as  a  certificate  holder,  and  claim 
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rights  under  a  contract  not  only  not  con- 
tained in  the  certificate,  but  directly  antago- 
nistic to  the  statements  made  therein,  after 
having  received  and  treated  the  certificate 
as  evidence  of  the  contract  between  himself 
and  the  company.  The  plaintiffs  do  not  ask 
either  a  rescission  or  a  reformation  of  the 
contract.  They  claim  that  they  are  holders 
of  the  certificates  as  issued,  and  as  such  only 
do  they  pray  for  relief,  and  the  relief  asked 
for  is  not  of  a  nature  which  the  contract 
contained  in  the  certificate  would  authorize. 
It  may  be  that  they  have  been  deceived  and 
defrauded  and  wronged  by  the  misrepresen- 
tations of  agents,  or  even  of  the  officers,  con- 
tained in  authorized  literature  of  the  com- 
pany. If  so,  they  should  not  come  into  a 
court  of  equity  endeavoring  to  use  their  po- 
sition as  certificate  holders  to  enforce  a  con- 
tract not  contained  in  their  certificates,  but 
their  appropriate  remedy  was  in  due  time 
to  have  applied  for  a  rescission  of  the  con- 
tract, and  ask  that  the  company  be  required 
to  pay  to  them  the  sums  which  it  and  its 
agents  had  received  from  them  as  a  result 
of  the  fraud  which  had  been  perpetratetl 
upon  them.  Fraud  on  the  part  of  the  agents 
and  officers  of  the  company  would  be  a  suf- 
ficient ground  upon  which  to  base  an  appli- 
cation for  a  rescission  of  the  contract;  but 
fraud  of  the  worst  type  would  not  authorize 
a  court  of  equity,  in  the  absence  of  a  prayer 
for  a  reformation  of  the  contract,  to  decree 
that  the  certificates  issued  providing  a  con- 
tract of  one  character  should,  on  account 
of  the  misrcpresehtations  made  at  the  time 
they  were  issued  or  applied  for,  be  declared 
a  cont  ract  of  an  entirely  diflTerent  character. 
It  appears  from  the  evidence  that  a  large 
part  of  certificates  of  "class  B"  are  out- 
standing, and  that  the  company  has  ceased 
to  issue  certificates  of  this  class.  At  the 
time  this  suit  w'as  filed  the  company  was  is- 
suing certificates  known  as  "class  C."  A 
copy  of  one  of  such  certificates  is  as  fol- 
lows: 

In  consideration  of  the  written  applica- 
tion for  this  certificate  (a  copy  of  which  is 
on  the  back  of  this  certificate)  and  the 
statements  and  agreements  therein  con- 
tained, which  are  hereby  made  a  part  of  this 
contract,  the  Equitable  Loan  and  Securitj' 
Company,  hereby  promises  to  pay  to  the  or- 
der of of ,  at  the  home  office  of  the 

company,  $500,  subject  to  the  following  ex- 
press terms  and  conditions: 

1st.  That  the  holder  hereof  agrees  to  and 
shall  surrender  this  certificate  for  payment 
and  cancelation  whenever  the  same  shall  be 
called  before  maturity  upon  the  payment  to 
him  of  its  then  redemption  value,  which  val- 
ue shall  be  the  full  amount  of  all  instal- 
ments paid  hereon,  with  a  guaranteed  profit 
62  L.  R,  A. 


of  8  per  cent  per  annum  (which  profit  must 
be  earned  before  this  certificate  shall  be 
eligible  for  redemption)  together  with  its 
proportionate  share  of  all  profits  or  accumu- 
lations arising  from  interest,  fines,  and 
lapses  in  excess  of  8  per  cent  per  annum. 

2d.  That  of  each  and  every  instalment 
paid  hereon  the  maker  hereof  shall  place 
50  per  cent  and  all  net  receipts  from  fines 
to  a  redemption  fund,  which  may  be  used: 
(1st)  For  paying  off  certificates  prior  to 
their  full  maturity  according  to  the  terms 
herein  set  forth:  (2d)  for  paying  certifi- 
cates in  the  order  and  manner  that  they 
shall  mature  at  the  end  of  the  full  term; 
(3d)  for  paying  to  the  legal  representatives 
of  the  deceased  holder  hereof  the  full 
amount  of  all  instalments  paid  hereon  with 
a  guaranteed  profit  of  8  per  cent  per  annum 
together  with  its  proportionate  share  of  all 
profits  or  accumulations  arising  from  inter- 
est, fines,  and  lapses  in  excess  of  8  per  cent 
per  annum;  Provided,  this  certificate  is  in 
good  standing  and  legal  and  sufficient  notice 
of  such  death  is  furnished  and  this  certifi- 
cate satisfactorily  released  and  surrendered 
to  the  maker  hereof  within  ninety  days  after 
death  occurs;  otherwise  this  certificate  can- 
not be  so  surrendered,  and  all  conditions  will 
be  enforced  as  provided  for  in  §  5th  hereof; 
(4th)  for  paying  all  licenses  and  taxes: 
Thirty  per  cent  to  a  reserve  fund  which 
shall  be  used  and  held  for  the  protection  of 
all  live  outstanding  certificates ;  and  the  re- 
maining 20  per  cent  and  all  transfer  fees 
shall  be  used  for  the  expenses  of  the  com- 
pany and  such  other  purposes  as  the  direct- 
ors may  approve. 

3d.  That  the  holder  has  paid  $1.50  herefor 
and  agrees  to  pay  to  the  maker  hereof  at  its 
home  office,  without  any  other  or  further  no- 
tice, an  instalment  of  $1.50  on  the  fifth  day 
of  each  and  every  succeeding  month  here- 
after, until  168  instalments  shall  have  been 
thus  paid,  time  being  of  the  essence  of  this 
contract;  then  this  certificate  shall  become 
due  and  payable  within  thirty  days  from  the 
date  of  said  last  payment  for  its  full  face 
value  of  $500. 

4th.  That,  in  order  to  prevent  favoritism 
or  partiality  being  shown  by  the  company^ 
certificates  paid  before  maturity  shall  be 
paid  by  numbers,  and  only  according  to  the 
multiple  table  which  is  printed  on  the  back 
hereof,  which  table  is  hereby  referred  to 
and  made  a  part  of  this  contract. 

5th.  That  a  failure  to  pay  said  instal- 
ments when  due  subjects  the  holder  hereof 
to  a  fine  of  15  cents  per  month  for  each 
month  on  every  instalment  in  arrears,  and 
if  any  instalment  shall  remain  unpaid  for 
six  months,  then  this  certificate  shall  become 
null  and  void,  and  of  no  value,  and  the  hold- 
er hereof  shall  and  does  forfeit  all  payments 
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(including  fines)  made  hereon;  Provided, 
that  at  any  time  after  84  monthly  instal- 
ments have  been  paid  hereon,  the  holdtnr 
hereof  may  surrender  this  certificate,  if  it 
is  in  good  standing,  and  receive  for  it  a  new, 
nonassessable  and  nonforfeitable  certificate 
for  the  full  amount  of  instalments  that  have 
been  paid  hereon,  with  interest  at  the  rate 
of  4  per  cent  per  annum,  which  new  certifi- 
cate shall  bear  the  next  unsold  number,  and 
sliall  bear  interest  at  the  rate  of  4  per  cent 
per  annum,  and  be  payable  on  or  before  the 
expiration  of  the  tontine  period,  from  the 
time  it  is  then  issued. 

0th.  Tliat  no  transfer  hereof  shall  be 
valid  or  binding  on  the  maker  hereof  until  it 
has  been  approved  hereon  by  the  socretarj* 
and  recorded  on  the  books  of  the  company  at 
its  home  office,  and  a  fee  of  $1.50  paid  for 
making  such  record, .  Each  and  every  trans- 
feree hereof  accepts  this  certificate  subject 
to  all  the  stipulations  herein.  This  com- 
pany shall  have  a  prior  lien  upon  this  certifi- 
cate for  any  indebtedness  due  said  company 
by  the  owner  hereof  as  shown  by  the  books 
of  this  company. 

7th.  That  no  statement  made  by  anyone 
except  as  herein  set  forth  shall  be  binding  on 
this  company. 

8th.  That  no  part  of  the  reserve  or  re- 
demption funds  can  ever  be  loaned  to  any 
officer  or  director  of  this  company. 

9th.  That  the  funds  of  this  company  may 
be  loaned  to  tlie  holders  of  certificates,  and 
otheorwise  invested,  upon  terms  and  security 
to  be  approved  and  accepted  by  the  board  of 
directors. 

10th.  That  no  officer  or  director  of  this 
company,  or  any  member  of  his  or  their 
families,  can  purchase  or  own  this  certifi- 
cate. 

In  witness  whereof,  this  company  has 
caused  this  certificate  to  be  executed  in  its 
name  and  behalf,  under  its  corporate  seal, 

by  its  President"  and  Secretary,  this  

day  of ,  190—. 

Equitable  Loan  &  Security  Company, 

By  ,  President. 

,  Secretary. 

The  multiple  table  referred  to  in  this  cer- 
tificate is  the  same  as  that  set  out  above, 
except  that  at  the  bottom  of  the  table  ap- 
pears the  following:  "If  at  any  time  any 
multiple  number  next  in  the  regular  order 
of  redemption  should  not  have  to  its  credit 
a  BufRcient  per  cent  profit  to  permit  of  its 
redemption  according  to  the  terms  of  this 
certificate,  payment  may  revert  back  to  the 
lowest  numeral  and  multiple  numbers  com- 
ing next  in  order,  and  on  which  the  profit  is 
sufficient  t^  justify  their  redemption,  and 
this  process  continued  until  the  suspended 
multiple  numbers  shall  have  enough  earned 
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profit  apportioned  to  their  credit  to  render 
them  eligible  for  redemption,  according  to 
their  terms,  when  they  may  be  called." 

If  the  contracts  contained  in  certificates  of 
class  B  are  lawful,  it  follows  necessarily 
that  the  contracts  contained  in  certificates 
of  class  C  would,  be  lawful.  In  fact,  it  wa.^ 
practically  conceded  that  the  isaue  in  this 
case  depended  upon  the  validity  of  certifi- 
cates of  class  B.  Upon  the  invalidity  of 
these  certificates  the  court  based  its  order 
appointing  a  receiver,  and  we  think  it  is  evi- 
dent that  the  jud;»!iient  appointing  a  receiv- 
er of  the  entire  assets  of  the  company  was 
not  based  upon  the  certificates  of  either  class 
A  or  class  C.  The  court  based  its  decision 
appointing  a  receiver  solely  upon  the  ground 
that  the  scheme  of  the  company  was  unlaw- 
ful, and  not  upon  the  ground  that  the  com- 
pany was  not  carrying  out  in  good  faith  the 
scheme  authorized  by  the  charter,  and  indi- 
cated by  the  contracts  made  with  the  certifi- 
cate holders.  We  are  constrained,  for  the 
reasons  above  given,  to  disagree  with  our 
learned  brother  in  reference  to  the  legality 
of  this  scheme.  We  have  set  forth  what  we 
believe  to  be  the  true  interpretation  of  the 
contract.  If  the  company  is  not  keeping 
within  the  limits  of  its  charter  powers,  or  if 
it  is  not  managing  the  assets  in  the  manner 
provided  in  its  contracts  with  the  certificate 
holders,  of  course  they  have  their  appropri- 
ate remedy  to  bring  the  company  witiiin  the 
limits  of  its  charter  and  the  scbonio  as  set 
forth  in  the  certificates.  Whether  the  com- 
pany has  exceeded  its  charter  powers,  or 
whether  it  has  managed  the  assets  of  the 
company  in  any  improper  way,  it  is  not  in- 
cumbent upon  us  to  determine  at  the  present 
time.  The  finding  of  the  judge  to  the  con- 
trary precludes  any  inquirj"^  into  the  subject, 
so  far  as  the  present  case  is  concerned.  In 
our  opinion,  the  judgment  must  be  reversed 
on  the  ground  that  the  court  erred  in  its  in- 
terpretation of  the  contract,  and,  as  upon 
this  ground  alone  a  receiver  was  appointed, 
the  order  appointing  the  receiver  should  be 
vacated,  and  the  assets  of  the  company  re- 
stored to  the  possession  of  the  officers  of  the 
company,  to  be  administered  by  them  in 
accordance  with  the  charter,  the  contracts, 
and  the  law  of  the  land. 

From  the  view  we  have  taken  of  the  case, 
it  is  unnecessary  for  us  to  investigate  the 
question  whether  a  court  of  equity  would, 
under  any  circumstances,  take  charge  of  the 
assets  of  a  lottery  company  at  the  instance 
of  one  who  knowingly  went  into  the  unlawful 
scheme.  On  first  impression,  it  would  seem 
to  us  that  the  purchaser  of  a  lottery  ticket 
was  in  pari  delicto  with  the  seller,  and,  if 
the  scheme  of  the  'company  was  as  the 
learned  judge  of  the  court  below  held,  the 
holders  of  certificates  would  be  in  no  b^-[C 
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t4}r  position  than  the  purchasers  of  lottery 
tickets.  L'pon  this  question,  however,  we 
refrain  from  expressing  any  matured  opin- 
ion. Certain  it  is,  however,  that  if  the 
scheme  of  the  company  was  in  the  nature 
of  a  lottery,  and  a  court  would,  at  the  in- 
stance of  one  who  went  into  the  scheme,  take 
charge  of  the  assets  of  the  company,  then 
every  person  who  ever  paid  one  cent  into  the 
company  would  be  entitled  to  participate  in 
the  distrihution  of  these  assets,  even  thougli 
by  reason  of  his  default  his  certificate  had 
been  forfeited.  The  assets  should  not  be  ad- 
ministered for  the  benefit  alone  of  certificate 
holders  who  are  in.  They  obtain  no  rights 
under  their  certificates,  because  the  con- 
tracts would  be  illegal.  If  they  have  any 
rights,  thoy  arise  from  the  fact  that  they 
paid  money  into  an  unlawful  enterprise,  and 
the  holders  of  certificates  who  have  paid  in 
and  lapsed  aro  ju.st  as  much  entitled  to  par- 
ticipate as  those  who  have  paid  in  and  have 
not  lapsed.  If  a  court  of  equity  will  take 
charge  of  these  assets,  in  order  to  prevent 
them  from  being  used  for  this  unlawful  busi- 
ness, these  assets  should  be  returned  to  the 
true  owners  of  the  fund, — that  is,  the  hold- 
ers of  certificates  at  the  present  time,  and 
all  persons  who  have  contributed  to  the  fund 
at  any  time.  One  reason  why  it  appears  to 
us  that  it  is  not  the  province  of  a  court  of 
equity  to  soil  its  hands  in  distributing  a 
fund  of  this  character  is  that  after  all  per- 
sons who  have  ever  contributed  to  the  fund 
have  been  repaid  the  amount  contributed, 
with  lawful  interest  thereon,  and  even  the 
costs  of  suit  and  of  the  receivership  have 
been  paid,  there  will  probably  be  remaining 
a  surplus  in  the  hands  of  the  court,  and  it 
would  be  necessary  to  determine  to  whom 
this  surplus  belonged.  A  court  of  equity 
would  certainly  not  give  this  fund  to  the 
holders  of  the  lottery  tickets,  as  it  were. 
If  it  did,  it  would  encourage  people  to  buy 
lottery  tickets,  and  would  be  giving  to  those 
who  bought  the  tickets  a  part  of  the  profits 
of  the  illegal  enterprise.  If  the  fund  re- 
maining in  the  hands  of  the  court  was  not 
given  to  the  purchasers  of  the  tickets,  it 
would  have  to  be  divided  among  the  op- 
erators of  the  illegal  scheme;  and  it  would 
certainly  be  an  unusual  spectacle  for  men 
who  had  been  promoters  of  a  lottery  scheme, 
and  who  had  had  a  fund  raised  by  them 
taken  from  them  by  a  court  of  equity,  to 
wait  around  the  doors  of  the  court  until  the 
fund  had  been  administered,  to  see  how 
much  a  court  of  equity  would  return  to  them 
as  the  promoters  of  the  scheme.  At  no  time 
in  the  history  of  the  court  of  chancery  have 
persons  in  possession  of  a  fund  procured  by 
unlawful  moans  been  known  to  wait  around 
the  doors  of  the  court  for  the  time  to  arrive 
when  a  portion  of  such  a  fund  should  be  rc- 
62  L.  R.  A. 


turned  to  them  by  the  court,  for  the  reason 
that  the  owner  could  not  be  found,  and  the 
court  must  make  some  disposition  of  it.  The 
dcors  of  a  court  of  equity  are  closed  against 
such  persons,  and  should* never  open  to  ad- 
mit a  fund  which  would  have  to  be  so  ad- 
ministered that  a  time  would  arrive  when 
the  lawbreaker  loitering  at  the  doors  of  the 
court  in  anxious  solicitude  as  to  the  time 
and  terms  of  the  final  decree  must  be  sent 
for  in  order  that  the  court  might  deliver  to 
him  a  part  of  the  fund  remaining  unadmin- 
istered  in  its  hands.  The  unadministered 
part  of  the  fund  in  such  cases  cannot,  con- 
sistently with  any  rule  of  law  or  equity,  be 
paid  to  those  who  were  enticed  into  the  ille- 
gal scheme,  and  a  court  of  equity  has  no 
right  to  confiscate  even  the  property  of  a 
lawbreaker:  and,  at  the  end  of  litigation  of 
the  character  indicated  by  the  above  reflec- 
tions, the  only  course  open  to  the  court 
would  be  to  call  in  the  transgressor  of  the 
law,  and  deliver  to  him  a  fund  which,  ac- 
cording to  the  rules  of  law  and  equity,  could 
not  with  propriety  be  delivered  to  anyone 
else.  However,  as  said  above,  we  do  not  de- 
cide this  question.  These  are  simply  some 
reflections  gn^'^wing  out  of  the  possibilites 
that  might  result  from  an  attempt  by  a 
court  of  equity  to  administer  a  fund  which 
in  its  inception  and  growth  is  tainted  and 
impure.  It  does  now  seem  to  us  that  the 
only  court  that  should  ever  open  its  doors 
to  him  who  would  in>prove  his  fortune  by 
methods  not  authorized  by  law  is  that  court 
which  has  jurisdiction  to  punish  oflTenders 
against  the  law.  Of  all  courts,  a  court  of 
equity  should  not  be  opened  to  the  lawless, 
to  settle  controversies  concerning  th<»'ir 
spoils.  The  lawless  should  neither  be  al- 
lowed to  pass  the  threshold  of  such  a  court, 
nor  permitted  to  linger  around  its  portals  in 
anticipation  of  a  benefit  to  be  derived  from 
its  decrees. 

Having  reached  the  conclusion  that  the  in- 
dividuals engaged  in  this  enterprise  are  not 
subject  to  the  criticism  that  they  are  the 
managers  of  a  lottery,  or  promoters  of  a 
scheme  which  is  unlawful,  we  are  saved  the 
necessity  at  the  present  time  of  deciding 
what  would  have  been  the  rights  of  these 
certificate  holders  if  their  contentions  had 
been  sound. 

Judgment  reversed. 

All  the  Justices  concur,  except  Lumpklii, 
P.  J.,  absent  on  account  of  sickness,  and 
Simmous,  Ch.  J.,  and  Lamar,  J.,  dissent- 
ing. 

Lamar,  J.,  dissenting:      ^~^ 

I  cannot  assent  to  the  majority  opinion^ 
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and  have  attempted  in  the  headnotes*  to  in- 
dicate as  briefly  as  possible  what  I  conceive 
to  be  the  law  applicable  to  this  case,  in 
which  I  am  authorized  to  say  that  Chief 
Justice  Simmons  concurs.  The  reporter  has 
been  requested  to  incorporate  in  the  official 
report  the  learned  and  able  opinion  of  his 
honor.  Judge  J.  H.  Lumpkin,  of  the  Atlanta 
circuit,  and  this  makes  it  unnecessary  to  go 
into  any  elaborate  examination  of  the  au- 
thorities, or  to  set  out  at  greater  length  the 
facts  appearing  in  the  record. 

A  petition  for  rehearing  having  been  filed, 
Cobb,  J.,  handed  down  the  following  re- 
sponse : 

The  application  for  a  rehearing  in  this 
case  is  based  upon  numerous  grounds.    A 


rehearing  is  asked  upon  the  ground  that  the 
case  was  heard  by  only  five  justices,  and  the 
judgment  rendered  was  concurred  in  by  only 
three.  It  is  now  asked  that  the  case  be  re- 
heard before  a  full  bench  of  six  justiceH. 
These  facts  alone  furnish  no  sufficient  reason 
for  a  rehearing.  Under  the  Constitution 
and  laws,  three  justices  may  render  a  judg- 
ment in  any  case  heard  before  less  than  six 
justices.  Even  if,  under  any  circumstances, 
a  litigant  has  a  right  to  ask  that  his  case  be 
heard  before  a  full  court  of  six  justices,  the 
application  must  be  made  before  the  case  is 
heard.  The  fact  that  one  or  more  of  the 
justices  is  absent,  and  the  judgment  is  ren- 
dered by  three  justices  only,  constitutes  no 
ground  for  a  rehearing  at  the  instance  of  a 
party.      While  it  does  not  appear  in  the  offi- 


*The  company  issued  certificates  ("class 
A")  by  which  it  promised  to  pay  the  holder 
I0O5.54  on  condition  that  he  should  pay  $1.26 
monthly  for  one  hundred  and  thirty  months, 
he  agreeing  to  surrender  his  certificate  for  re- 
demption at  a  value  fixed  by  a  sliding  scale,  by 
which,  if  redeemed  one  month  after  date,  $15 
was  to  be  received,  if  two  months,  $18,  and  so 
on,  the  value  increasing  $3  with  each  instalment 
paid.  Certificates  to  be  redeemed  were  not  se- 
lected in  numerical  order,  but  according  to  a 
table  using  multiples  of  8,  and  under  the  op- 
eration of  which  younger  certificates  could  be 
called  in  before  those  of  older  date.  A  cash 
payment  of  $4,  besides  25  cents  per  month  for 
one  hundred  thirty  months,  was  to  be  applied 
to  expense  account.  Certificates  not  matured 
by  the  multiple  table  were,  at  the  end  of  one 
hundred  and  thirty  months,  to  receive  $505.54 
for  $166.50  paid  in.  On  failure  to  pay  any 
monthly  Instalment  a  fine  of  50  cents  was  im- 
posed, and,  if  not  paid  by  the  succeeding  month, 
the  certificate  lapsed,  and  the  holder  forfeited 
all  payments  and  fines.  The  United  States  post- 
al authorities  held  this  to  be  a  lottery,  and  the 
mails  were  closed  against  the  company. 

Retaining  the  scheme  of  lapses,  and  the  device 
of  a  multiple  table  to  determine  what  certifi- 
cates should  be  redeemed,  the  company  there- 
upon issued  another  form  of  certificate  ("class 
B"),  substantially  like  the  foregoing,  except 
that  it  promised  to  pay  $500,  instead  of  $504 ; 
the  number  of  Instalments  was  raised  to  168; 
certificates  were  to  be  redeemed  out  of  the  prof- 
Its  on  payment  to  the  holder  of  the  total  amount 
which  he  had  paid  in,  with  8  per  cent  interest 
thereon,  together  with  his  proportion  of  all 
fines  and  lapses.  Holders  of  certificates  not 
called  In  under  the  device  of  the  multiple  table 
during  one  hundred  sixty-eight  months  would 
pay  in  $214,  of  which  $46  was  deducted  for 
expenses  leaving  $168  to  be  invested,  and  for 
this  $214  the  company  absolutely  promised  to 
return  $500,  necessitating  that  it  should  earn 
28  per  cent  profit  per  annum,  and  paying  the 
holder  133  per  cent  or  10  per  cent  per  annum 
average  interest. 

The  company  issued  a  half  million  dollars  of 
these  certificates,  "class  B."  It  had  a  capital 
stock  of  only  $2,500,  and  no  other  property  ex- 
cept that  paid  in  by  the  certificate  holders,  and 
the  funds  or  property  in  which  the  certificate 
holders*  money  was  Invested. 

Held:  (1)  "Class  A"  certificates  constituted 
<J2  L.  R.  A.  1 


a  lottery,  and  "class  B**  was  not  essentially  dif- 
ferent therefrom,  being  in  the  nature  of  a  lot- 
tery scheme,  prohibited  by  the  act  of  1877 
(Acts  1877,  p.  112),  as  amended  by  the  act  of 
1881  (Acts  1880-.«1,  p.  62). 

(2)  A  court  of  equity  should  afford  relief  to 
a  litigant  expressly  asking  aid  against  such  a 
contract  more  readily  than  the  postal  authori- 
ties would  volunteer  to  act  on  behalf  of  the  pub- 
lic, which  was  not  actively  seeking  protection. 

(3)  In  a  number  of  instances,  where  substan- 
tially similar  schemes  have  been  under  review, 
the  courts  have  held  the  same  to  be  illegal,  con- 
trary to  public  policy,  and  void.  Among  many 
others,  see  Homer  v.  United  States,  147  U.  8. 
460,  37  L.  ed.  237,  18  Sup.  Ct.  Rep.  409 ;  State 
ew  rel.  Atty.  Gen.  v.  Interstate  Sav.  Invest.  Co. 
64  Ohio  St.  283,  52  L.  R.  A.  580,  60  N.  E.  220 
(where  the  effect  of  the  table  of  multiples  was  • 
involved)  ;  I'elts  v.  Supreme  Chamber.  O.  of  F. 
U.  (N.  J.  Eq.)  19  Atl.  668  (2)  ;  State  v.  New 
Orleans  Debenture  Redemption  Co.  51  La.  Ann. 
1827,  26  So.  586.  The  case  of  Union  Invest. 
Asso.  V.  Lutz,  50  111.  App.  176,  contra,  is  not  a 
decision  by  a  court  of  final  resort. 

(4)  Such  holding  is  not  solely  in  the  interest 
of  the  certificate  holder,  who  desires  to  discon- 
tjnne  the  illegal  scheme,  but  also  In  pursuance 
of  a  sound  public  policy,  and  to  prevent  similar 
schemes  from  being  launched. 

(5)  To  have  selected  certificates  for  cancela- 
tion by  the  usual  methods  of  lot  would  have  in- 
volved the  element  of  chance ;  to  have  selected 
them  in  numerical  order  would  not  have  in- 
volved the  element  of  chance ;  to  select  them  by 
the  device  of  the  multiple  table  making  older 
certificates  mature  after  younger,  and  where 
even  this  order  was  interfered  with  by  lapses, 
was  essentially  a  selection  by  lot,  and  was  with- 
in the  prohibition  of  the  act  of  1877.  State  ea 
rel.  Atty.  Gen.  v.  Interstate  Sav.  Invest.  Co.  64 
Ohio  St.  283.  52  L.  R.  A.  530,  60  N.  E.  220. 

(6)  The  scheme  here  involved  chance  on 
chance,  by  which  an  early  redemption  was  a 
return  of  the  amount  paid  in  with  about  10  per 
cent  interest,  and  amounted  to  a  small  prise,  if, 
later  on,  the  scheme  failed  for  want  of  lapses. 
To  have  the  certificate  redeemed  at  the  end  of 
the  one  hundred  sixty-eight  months,  secured 
principal  and  133  per  cent  profit,  and  was  the 
greater  prize,  if  the  number  of  lapses  proved 
sufficient  to  enable  the  plan  to  work  out  to  the 
end  of  one  hundred  sixty-eight  months.  %\r> 

(7)  In  determining  whether  the  scheme  wi^ 
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cial  report  of  the  ease,  still  the  records  of 
this  court  disclose  that  in  the  case  of  Oil- 
hert  Y.  Btati:  (Ga.)  43  S.  E.  47,  which  was 
heard  by  four  justices,  and  the  judgment 
rendered  by  three,  the  fourth  dissenting,  an 
application  for  a  rehearing  upon  the  ground 
above  referred  to  was  refused. 

It  is  further  contended  that  a  rehearing 
should  be  granted  for  the  reason  that  in  the 
opinion  of  the  majority  it  is  recognized  that 
the  scheme  is  dependent,  to  some  extent,  up- 
on the  doctrine  of  survivorship,  and  that,  as 
joint  tenancy  with  its  incident  of  survivor- 
ship has  been  abolished  in  this  state,  the  rul- 
ing is  unsound  to  the  extent  referred  to.  It 
is  true  that  the  common-law  doctrine  of  sur- 
vivorship among  joint  tenants  was  abol- 
ished by  the  Constitution  of  1777.  Lowe  v. 
Brooks,  23  Ga.  326;  Carstcell  v.  Schley,  56 


Ga.  101,  108.  See  also  Bryan  v.  Averett, 
21  Ga.  402,  68  Am.  Dec.  464;  Harrison  v. 
Harrison,  105  Ga.  520,  31  S.  E.  455.  The 
Code  declares:  "Joint  tenanc}'  does  not  ex- 
ist in  this  state,  and  all  such  estates,  under 
the  English  law,  will  be  held  to  be  tenancies 
in  common  under  this  Code,"  Civil  Code 
1895,  §  3142.  It  follows,  therefore,  that 
wherever  an  instriunent  creates  an  estate 
which  at  common  law^  would  be  held  to  be  a 
joint  tenancy,  in  this  state  the  instrument 
would  be  held  to  take  effect  as  to  all  its 
terms,  except  so  far  as  it  provided  by  impli- 
cation for  sur\*ivorship  among  the  tenants, 
and  such  tenants  would  be  held  to  occupy  to 
each  other,  so  far  as  this  question  is  con- 
cerned, the  relation  of  tenants  in  common. 
While  the  doctrine  of  survivorship,  as  ap- 
plied to  joint  tenancies,  has  been  distinctly 


possible  without  undue  lapses,  the  courts  must 
exclude  from  the  calculation  windfalls,  extra- 
ordinary and  improbable  rises  in  value  of  invest- 
ments, and  consider  the  risks  of  business,  cur- 
rent rates  of  interest,  and  the  fact  that,  if  such 
a  scheme,  without  aid  from  undue  lapses,  were 
regarded  as  possible  by  men  of  ordinary  busi- 
ness prudence,  the  enormous  profits  promised 
would  attract  millions  of  capital  from  the  more 
useful  channels  of  trade  and  commerce. 

(8)  The  evidence  discloses  that  out  of  $240,- 
000  total  profits  earned  49  per  cent  of  such 
profits,  or  $119,000,  was  derived  from  lapses, 
and  that,  but  for  such  lapses,  the  company  could 
not  have  redeemed  the  certificates  already 
called  in.  and  on  which  about  10  per  cent  in- 
terest was  paid. 

(]))  There  is  an  absolute  promise  to  pay  $500 
for  every  $214  paid  in  on  certificates  which  ma- 
ture at  the  end  of  one  hundred  sixty-elRht 
months.  This  Involves  the  necessity  of  the 
company  earning  enough  on  each  $168  to  pay 
back  the  $46  appropriated  for  expenses,  together 
with  1:^3  per  cent  on  $168,  equal  to  an  average 
annual  interest  of  28  per  cent  on  the  $168  in- 
vested, and  a  dividend  of  19  per  cent  per  an- 
num to  the  certificate  holder. 

(10)  A  provision  for  Incidental  lapses  does 
not  render  a  scheme  illegal.  In  legal  and  valid 
insurance  contracts  the  element  of  a  lapse  is 
incidental,  and  the  policy  holder  has  at  all 
events  received  value  In  actual  protection  by  in- 
surance during  the  premium  term.  In  strict 
tontines  the  lapses  are  not  necessary  to  the  suc- 
CCR8  of  the  scheme,  for  all  can  remain  in  to  the 
end  of  the  period,  and  get  their  share  of  the 
fund,  whatever  it  may  prove  to  be. 

(11)  Equity  abhors  lapses,  and  will  relieve 
against  forfeitures.  South  Carolina  &  G.  R. 
Co.  v.  Augusta  Southern  R.  Co.  107  Ga.  182,  33 
S.  E.  30.  A  scheme  largely  depending  on  lapses 
for  its  success  is  illegal,  and  contrary  to  public 
policy,  for  the  reason  that  the  lapses  do  not  rep- 
resent earnings  of  the  company  so  much  as 
losses  of  those  unfortunates  who,  having  started, 
are  unable  to  hold  out  to  the  date  of  maturity. 
Equity  is  unwilling  that  others  should  reap 
that  which  they  did  not  sow. 

(12)  The  guaranty  to  pay  much  for  little  ap- 
peals to  that  cupidity  and  desire  to  "get  rich 
quick,"  which  makes  the  scheme  contrary  to  pub- 
lic policy,  and  calls  for  action  by  a  court  of 
equity  to  protect  those  who,  tempted  by  the 
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guaranty  of  $500  for  $214  paid  in,  are  blind  to 
the  fact  that  they  may  be  among  the  lapsed. 
Equity  will  act  all  the  more  quickly  because 
those  who  are  financially  the  weakest  are  most 
likely  to  lapse,  to  the  benefit  of  the  stronger, 
who  can  continue  to  pay  until  the  end  of  the 
term. 

(13)  The  right  to  make  contracts  is  not  un- 
limited. Civil  Code  1895,  f  3668.  The  same 
pul)lic  policy  which  forbids  lotteries  and  futures, 
and  which  protects  the  necessitous  from  usuri- 
ous contracts,  will  in  like  manner  protect  those 
who  have  been  induced  by  the  promise  of  usuri- 
ous profits  to  go  into  a  scheme  depending  for  its 
performance  on  lapses,  in  which  many  must 
lose  in  order  that  few  may  gain. 

(14)  The  maxim.  In  pari  delicto,  etc.,  or  that 
courts  will  not  ordinarily  interfere  where  par- 
ties to  an  illegal  contract  are  equally  guilty, 
does  not  apply  here,  because  the  parties  are  not 
on  a  parity. 

(a)  Nor  does  It  apply  where  the  contract  is 
executory,  and  in  course  of  performance,  as 
here. 

(b)  Nor  does  it  apply  for  the  further  reason 
that  the  defendant  company  really  has  no  in- 
terest in  the  appropriation  to  be  made  of  the 
fund  by  the  court.  It  has  been  paid  $4,  together 
with  25  cents  monthly,  for  investing  a  fund. 
It  is,  In  efllect,  the  agent  of  the  certificate 
holder,  and  the  money  in  its  hands  Is  a  trust 
fund,  the  real  owners  being  the  subscribera 
Any  holder,  on  proof  of  the  insolvency  of  the 
agent,  or  the  impossibility  of  the  ultimate  per- 
formance of  the  scheme  without  undue  lapses, 
is  entitled  to  have  the  illegal  scheme  discon- 
tinued, and  the  trust  property  placed  in  the 
hands  of  a  receiver  for  distribution  among  the 
true  owners. 

(15)  If  the  scheme  continues  in  operation, 
each  certificate  holder  must  still  pay.  in  order 
to  avoid  a  lapse,  with  the  forfeiture  of  all  that 
be  has  contributed.  Equity  will  not  force  him 
to  continue  the  illegal  payments,  nor  to  run  the 
risk  of  a  forfeiture  by  his  withdrawal.  Before 
the  contract  is  finally  executed,  it  allows  a  locus 
p<Bnit€nti€B  to  those  who  desire  to  have  the 
scheme  discontinued,  and  in  aid  of  those  seeking 
the  discontinuance  of  the  scheme  the  court  will 
administer  the  trust  fund  for  the  benefit  of  the 
true  owners.  Mclaughlin  v.  National  Mut. 
Bond  &  Invest  Co.  64  Fed.  908. 
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abolished  and  does  not  exist  in  this  state, 
there  is  no  law  of  this  state  that  we  are 
aware  of  which  prevents  parties  to  a  oon- 
tract,  or  a  testator  in  his  will,  from  express- 
ly providing  that  an  interest  in  property 
shall  be  dependent  upon  survivorship.  Of 
course,  all  presumptions  are  against  such 
an  intention,  but  where  the  contract  or  will 
provides,  either  in  express  terms  or  hy  nec- 
essary implication,  that  the  doctrine  of  sur- 
vivorship shall  be  recognized,  we  know  of 
no  reason  why  a  provision  in  the  contract 
or  will  dependent  upon  such  doctrine  may 
not  become  operative  under  the  laws  of  this 
state.  While  this  question  seems  not  to 
hare  been  distinctly  passed  upon  by  this 
court,  there  are  numerous  cases  in  which 
the  doctrine  of  survivorship  has  been  recog- 
nized as  being  operative.  Among  the  cases 
on  this  subject,  see  Biordan  v.  Holiday,  8 
Ga.  79;  Benton  v.  Patterson,  8  Ga.  146; 
Dunn  V.  Bryan,  38  Ga.  164 ;  Hooper  v.  Hoto- 
eU,  50  Ga.  165,  62  Ga.  316;  Parrott  v.  Ed- 
mondson,  64  Ga.  332 ;  Olmstead  v.  Dunn,  72 
Ga.  850.  At  common  law  an  estate  in  joint 
tenancy,  with  the  incident  of  survivorship, 
was  created  in  any  case  where  lands  or  tene- 
ments were  granted  to  two  or  more  persons, 
to  be  held  in  fee  simple,  fee  tail,  for  life,  for 
years,  or  at  will.  The  mere  creation  of  the 
estate  in  two  or  more  persons,  without  more, 
drew  to  it  the  incident  of  survivorship. 
See  2  Bl.  Com,  p.  180.  In  Georgia  the  mere 
creation  of  the  estate  in  two  or  more  persons 
never  draws  to  it  survivorship  as  an  inci- 
dent, and  the  presumption  is  in  all  cases 
that  survivorship  was  not  intended.  But 
where,  by  express  terms  or  necessary  impli- 
cation, a  survivorship  is  provided  for,  the 
law  of  Georgia  allows  it  to  exist.  This  ex- 
act question  has  been  passed  upon  in  other 
states  having  statutes  abolishing  the  doc- 
trine of  survivorship  as  applied  to  joint  ten- 
ancies. In  Arnold  v.  Jack,  24  Pa.  57,  the 
supreme  court  of  Pennsylvania  held  that, 
though  survivorship,  as  an  incident  to  joint 
tenancies,  had  been  abolished  in  that  state, 
f  it  might  be  expressly  provided  for  by  will  or 
deed;  Knox,  J.,  in  the  opinion  saying:  "But, 
conceding  that  the  right  of  survivorship,  as 
an  incident  of  a  joint  tenancy,  no  matter 
how  created,  is  gone,  it  by  no  means  follows 
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that  this  right  may  not  be  expressly  given, 
either  by  a  devise  in  a  will,  or  by  grant  in 
a  deed  of  conveyance.  It  may  cease  to  ex- 
ist as  an  incident^  and  yet  be  legally  created 
as  a  principal.''  See  also  Jones  v.  Cable, 
114  Pa.  586,  7  Atl.  791;  Bturm  v.  Sawyer, 
2  Pa.  Super.  Ct.  264;  Lentg  v.  Lentz,  2 
Phila.  117.  In  the  case  of  Taylor  v.  Smith, 
116  N.  C.  531,  21  S.  £.  202,  the  supreme 
court  of  North  Carolina  held  that  the  act 
abolishing  survivorship  in  estates  in  joint 
tenancy  did  not  prohibit  contracts  making 
the  rights  of  the  parties  dependent  on  sur- 
vivorship. In  the  opinion,  Avery,  J.,  said: 
"The  act  of  1784  (Code,  f  1326)  abolishes 
survivorship  where  the  joint  tenancy  would 
otherwise  have  been  created  by  the  law, 
but  does  not  operate  to  prohibit  persons 
from  entering  into  written  contracts  as  to 
land,  or  verbal  agreements  as  to  personalty ; 
such  as  to  make  the  future  rights  of  the  par- 
ties depend  upon  the  fact  of  survivorship." 
See  also  17  Am.  &  Eng.  Enc.  I^w,  2d  ed.  p. 
060. 

The  remaining  grounds  of  the  application* 
for  a  rehearing  relate  to  matters  which  were 
fully  discussed  and  carefully  considered.  At- 
tention is  called  in  the  motion  for  a  rehear- 
ing to  the  case  of  State  v.  Hawkins ^  96  Md. 
133,  61  Atl.  850.  Even  if  this  case  can  be 
considered  as  antagonistic  to  the  conclusion 
reached  in  the  present  case,  we  find  nothing 
in  the  reasoning  of  the  court  which  dissat- 
isfies us  with  the  conclusions  we  have 
reached.  In  addition  to  the  cases  cited  in 
the  original  opinion  on  the  question  of  what 
constitutes  a  lottery,  we  take  this  occasion 
to  call  attention  to  the  following:  Hall  v. 
Cox  [1898]  1  Q.  B.  198;  Reg.  v.  Dodds,  4 
Ont.  Rep.  390:  Reg,  v.  Jamicson,  7  Ont. 
Rep.  149;  Stoddart  v.  Argus  Printing  Co. 
[1901]  2  K.  B.  474;  Dunham  v.  St.  Croix 
Soap  Mfg.  Co,  34  N.  B.  243;  United  States 
V.  Rosenblum,  121  Fed.  180. 

While  the  differences  of  opinion  among  the 
justices  of  this  court,  as  indicated  by  the 
opinions  filed,  still  exist,  so  far  as  the  merits 
of  this  controversy  arc  concerned,  we  are  all 
agreed  that  no  sufficient  reason  has  been  giv- 
en why  this  case  should  be  reargued. 

Application  denied. 
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1.  A  keeper  of  bees  must  exercise  or- 
dlnarj'  prudence  in  locating  their  hives 
BO  as  to  avoid  unnecessary  danger  to  those 
who  are  likely  to  make  lawful  use  of  the 
premises  or  the  highway  near  by. 

2.  A  keeper  of  bees  mar  be  found 
guilty  of  nearliflrence  in  locating  their 
hives  within  a  few  feet  of  a  post  which  he  has 
fixed  for  fastening  horses  to,  where  he  knows 
that  they  are  prone  to  attack  perspiring 
horses. 


8.  "Wbether  or  "not  tbe  owner  of  n  laorne 
is  neffliirent  in  hitching  it  within  a  few 
feet  of  a  hive  of  bees*  which  he  could  have 
seen  had  he  looked,  is  for  the  jury. 

4.  The  rnle  as  to  tbe  dntr  'wbtcM  a 
property  owner  oi^es  llcenseen  re- 
garding the  safety  of  the  premises  is  not  ap- 
plicable in  a  case  where  horses  were  left  tied 
in  a  highway  near  a  hive  of  bees,  which  at- 
tacked them  and  caused  them  to  crowd  over 
the  fence  into  such  proximity  to  the  hives  bm 
to  be  stung  to  death. 

(January  22,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Warren  County 
in  favor  of  plaintiff,  in  an  action  broug-ht 


Note. — Liahility  of  owners  of  bees  for  in  furies 
done  hy  them. 

I.  Introduoiion,  132. 

II.  Actions  for  injuries  inflicted  by  heeSj  188. 
III.  Bees  as  a  nuisance,  188. 

I.  Introduction, 

Bees  are  generally  admitted  to  come  within 
the  class  denominated  as  ferof  naturw  rather 
than  domitw  naturw  or  tnansuetcB  naturw;  but, 
as  pointed  out  in  Barl  v.  Van  Alstlne,  8  Barb. 
630,  the  determining  point  at  common  law,  in 
the  classification  of  animals,  is,  not  the  ferocity 
of  their  disposition,  but  whether  an  absolute 
and  permanent  right  of  property  may  be  ac- 
quired in  them,  or  a  qualified  right  merely,  based 
upon  the  extent  to  which  they  may  be  domesti- 
cated and  brought  under  the  control  of  man ; 
and  the  court  points  out  that  dogs,  some  of 
which  are  extremely  savage  and  fierce,  are  un- 
iformly classed  as  domitw  naturw,  while  hares, 
rabbits,  and  doves,  although  comparatively  harm- 
less, are  termed  ferw  naturw.  While  there  seems 
to  \ye  little  doubt  that  the  bee  Is  placed  within 
this  latter  class,  **it  must"  as  the  court  says 
in  the  case  above,  "nevertheless  be  regarded  as 
cominjr  very  near  the  dividing  line,"  because 
"its  habits  and  its  Instincts  have  been  studied, 
and.  through  the  knowledge  thus  acquired,  it 
can  be  controlled  and  managed  with  nearly  as 
much  certainty  as  any  of  the  domestic  animals.*' 
The  same  idea  is  expressed  by  the  court  in 
Pabsons  v.  Manser.  There  are  some  expres- 
sions in  text  books,  however,  to  the  ef- 
fect that  bees  are  domitw  naturw,  as.  in 
Barrows,  Neg.  S  151,  it  Is  said  that  the  term 
"domestic  animals"  "Is  now  used  to  indicate 
those  species  of  animals  useful  to  man, 
which,  either  by  nature  or  successive  gen- 
erations of  captivity,  have  come  to  be 
generally  regarded  as  peaceable  and  harm- 
less. Including  horses,  cattle,  bees,  dogs,  etc;" 
but  the  only  citation  to  support  the  statement 
in  regard  to  bees  is  Earl  v.  Van  Alstine,  8  Barb. 
630,  which  does  not  seem  to  go  that  far. 

Blackstone  says  (2  Bl.  Com.  392)  :  "Bees 
are  also  ferw  naturw,  but,  when  hived  and  re- 
claimed, a  man  may  have  a  qualified  property  in 
them  by  the  law  of  nature,  as  well  as  by  the 
civil  law."  And  they  thus  remain  his  property 
notwithstanding  a  temporary  escape,  because 
instilled  with  the  animt^s  rei^ertentfi,  and  their 
owner  Is,  therefore,  not  within  the  rules  govern- 
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ing  the  owner  of  animals  ferw  naturw  without 
this  instinct,  which  absolves  him  from  all  lia- 
bility upon  the  escape  of  the  animals  from  his 
possession.  Bouleton's  Case,  6  Coke,  104b/ 
Hinsley  v.  Wilkinson,  Cro.  Car.  887. 

But,  as  has  been  seen,  determining  in  which 
class  bees  belong, — whether  ferw  naturw  or 
domitw  naturw, — when  the  classification  is  made 
on  the  basis  above  indicated,  is  not  conclusive 
in  an  inquiry  as  to  the  liability  of  their  owner 
for  injuries  committed  by  them,  the  real  ques- 
tion being  whether  they  are  fierce  and  danger- 
ous, or  comparatively  harmless,  as  the  liabil- 
ity and  degree  of  care  necessary  to  be  exercised 
by  the  owner  in  regard  to  their  keeping  are  reg- 

I  ulated  thereby.     This  is  recognized  in  Earl  v. 

I  Van  Alstine,  8  Barb.  630,  where  the  court  says 
that   "the  liability   does  not  depend  upon   the 
classification  of  the  animal   doing   the  injury, 
but   upon    its   propensity   to    do   mischief;"    in 
regard  to  which  the  Judge  says,  speaking  of  the 
bee :     "I  apprehend  that  such  a  thing  as  a  se- 
rious injury   to  persons  or  property   from   its 
attacks  is  very  rare,  not  occurring  in  a  ratio 
more  frequent,  certainly,   than   injuries  arising 
from  the  kick  of  a  horse,  or  the  bite  of  a  dog." 
Similar  language  is  used  in  the  opinion  in  Par- 
sons  v.   Max.ser,  and  no  expressions  are  dis- 
covered to  any  other  effect.     Therefore,  as  bees 
are  undoubtedly  not  considered  sufficiently  fierce 
and  dangerous  to  render  tlieir  owner  liable,  at 
all  events,  as  an  insurer,  for  any  injuries  in- 
flicted by  them,  it  follows  that  he  is  liable  only 
upon  a  failure  to  use  due  care  in  their  keeping. 
As   stated  by   Barrows  on  Negligence,    f   150 : 
"The  right  of  recovery  for  injuries  caused  by 
animals   rests  on   the   same  basis  as  that  for 
harm  done  by  any  other  dangerous  instrumental- 
ity, and  the  gist  of  the  action  is,  in  every  in- 
stance, negligence."     And  by  Shearman  &  Red- 
field  on   Negligence,   f   629 :      "But   the  owner 
of  creatures  which,  as  a  species,  are  harmless 
and  domesticated,  and  are  kept  for  convenience 
or  use,  such  as  dogs,  cattle,  horses,  and  even 
bees.    Is   not   liable   for   injuries   wilfully  com- 
mitted by  them,  unless  he  is  proved  to  have  bad 
notice  of  the  inclination  of  the  particular  ani- 
mals complained  of  to  commit  such  injuriea    If. 
having  had  such  notice,  he  neglects  to  keep  them 
confined   w^here   no  one  can   suffer  from  them 
while  using  ordinary  care,  he  is  liable  for  all 
injuries  committed  by  them.*'     This  statement, 
however,  should  be  qualified  in  the  language  of 
Ingham  on  Animals,  380  :    "The  owner  is  bound 
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to  reocnrer  the  TiUue  of  plaintiff's  horses, 
vhieh  were  atong  to  death  by  defendant's 
hecR.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

tfr.  O.  C  Brownt  for  appellant: 

The  owner  of  premises  is  under  no  l^;al 
dotr  to  keep  them  free  from  pitfalls,  ob- 
stmctions,  etc.,  for  the  accommodation  of 
persons  who  go  upon  them  or  over  them 
without  invitation,  on  their  own  business, 
or  for  their  own  convenience  or  pleasure, 
even  when  done  with  the  owner's  permission. 

Fori*  V.  Hoherg,  134  Ind.  269,  33  N.  E. 
1028;  Evansville  d  T,  H.  R.  Co.  v.  Griffin, 
100  Ind.  221,  50  Am.  Rep.  783;  Oibaon  v. 
Lwnard,  143  111.  182,  17  L.  R.  A.  588,  36 
Am.  St  Rep.  376,  and  note,  32  N.  E.  182; 
Inrmore  v.  Crown  Point  Iron  Co.  101  N,  Y. 
3«1,  54  Am.  Rep.  718,  4  N.  E.  752;   Con- 


verse  y.  Walker,  30  Hun,  596;  Bedell  v. 
Berkey,  76  Mich.  436,  43  N.  W.  308;  Plwn- 
mer  v.  Dill,  156  Mass.  426,  31  N.  E.  128; 
Dobhma  v.  Missouri,  K.  d  T.  R.  Co.  91  Tex. 
60,  38  L.  R.  A.  573,  41  S.  W.  62. 

A  landowner  is  not  liable  for  injuries  re- 
ceived by  stock  trespassing  on  his  premises 
on  account  of  such  premises  being  in  a  dan- 
gerous condition,  and  not  being  kept  in 
proper  repair. 

8t.  Louis,  L  M.  d  B.  R.  Co.  v.  Ferguson, 
57  Ark.  16,  18  L.  R.  A.  110,  20  S.  W.  545; 
Hughes  v.  Hannibal  d  8i.  J.  R.  Co.  66  Mo. 
325;  Clary  v.  Burlington  d  M.  River  R.  Co. 
14  Neb.  232,  15  N.  W.  220;  Oilman  v.  Sioux 
City  d  P.  R.  Co.  62  Iowa,  299,  17  N.  W. 
520:  1  Thomp.  Neg.-298,  303;  3  Lawson, 
RighU,  Rem.  &  Pr.  S§  1149,  1151. 

Mr,  J.  O,  Watson  for  appellee. 


to  guard  a^^ainst  the  general  propensities  of  the 
rla£s  to  which  the  animal  belongs,  as  well  as 
tgminBt  the  special  tendencies  of  the  specific 
aDimal  known  to  him.** 

The  fact  that  bees  are  kept  for  use  and  con- 
renience,  rather  than  as  curiosities,  is  recog- 
Blzcd  in  I*AB.Hoxs  y.  Manseb,  and  in  Earl  y. 
Van  Alstine.  S  Barb.  630,  supra,  as  modifying 
w>inewhat  the  owner's  liability  in  the  case  of 
injuries  Inflicted  by  them ;  the  court  stating 
in  the  latter  decision  that  for  that  reason  there 
was  nothing  to  call  for  the  application  of  a  yery 
stringent  rule  in  the  case.  Barrows  on  Neg- 
li?ence,  |  150.  says  In  this  regard :  **If  a  person 
lawfully  keeps  a  wild  animal  for  a  useful  pur> 
F<o8e  his  obligation  to  so  confine  it  that  it  can- 
not injure  other  people  is  not  greater  or  other- 
ikise  than  it  is  in  the  case  of  fire,  or  any  other 
dangerous  Instrumentality.  And  it  is,  there* 
fore,  belleyed  that  the  gist  of  the  action  for  In- 
Juriesi  caused  by  a  wild  beast  or  any  other  con- 
fessedly dangerous  animal,  whether  the  injury 
Is  inflicted  while  the  animal  is  conflned  or  at 
lar^e.  Is  negligence  on  the  part  of  its  owner  or 
k«^per;"  citing  Earl  y.  Van  Alstlne,  8  Barb. 
^0,   supra. 

Cooley  also  adyances  this  theory,  saying: 
"When  wild  animals  are  kept  for  some  purpose 
recognised  as  not  censurable,  ail  we  can  demand 
of  the  keeper  Is  that  he  shall  take  that  superior 
precaution  to  preyent  their  doing  mischief  which 
their  propensities  in  that  direction  Justly  de- 
mand of  him."    Torts,  p.  412,  note. 

II.  Actions  for  injuries  inflicted  Inf  ^ees. 

A  case  based  upon,  and  recognizing,  all  the 
foregoing  theories  is  Earl  y.  Van  Alstlne,  8 
B«rb.  630,  which  was  an  action  for  damages 
inflicted  upon  plaintiff's  horses  by  stinging,  re- 
sulting in  the  death  of  one  of  them.  A  Judgment 
of  recoyery  was  reyersed  upon  appeal.  From  the 
facts  it  appeared  that  the  hiyes  had  been  kept 
hi  the  owner's  yard  adjoining  the  public  highway 
in  which  plaintiff's  horses  were  trayeling  for 
Hght  or  nine  years  without,  so  far  as  appearing, 
any  injuries  haying  been  preyiously  inflicted 
l)]r  them.  Two  questions  were  considered:  "(1) 
Ii  anyone  who  keeps  bees  liable,  at  all  eyents, 
for  the  injuries  they  may  do?  and  (2)  Did  the 
defendant  keep  these  bees  in  an  improper  man- 
ner or  place,  so  as  to  render  him  liable  on  that 
acconntr*  After  a  reylew  of  numerous  author- 
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itles,  the  court  came  to  the  following  conclu- 
sions generally  and  in  regard  to  the  former 
question:  "(1)  That  one  who  owns  or  keeps 
an  animal  of  any  kind  becomes  liable  for  any 
injury  the  animal  may  do,  only  on  the  ground 
of  some  actual  or  presumed  negligence  on  his 
part;  (2)  that  it  is  essential  to  the  proof  of 
negligence,  and  sufficient  eyidence  thereof,  that 
the  owner  be  shown  to  haye  had  notice  of  the 
propensity  of  the  animal  to  do  mischief;  (3) 
that  proof  that  the  animal  is  a  sayage  and 
ferocious  nature  is  equiyalent  to  proof  of  ex- 
press notice.  In  such  cases  notice  is  pre- 
sumed.*' Bees,  not  being  regarded  as  falling 
within  the  latter  class,  their  owner  was  declared 
not  liable,  at  all  eyents,  for  any  injury  they 
might  do,  but  only  upon  proof  that  he  had 
had  preyious  notice  of  their  propensity  to  do 
the  mischief.  And  also,  in  yiew  of  the  fact  that 
the  law  looks  with  more  fayor  upon  the  keeping 
of  animals  that  are  useful  to  man,  than  on  those 
that  are  purely  noxious  and  useless,  the  court 
stated  that,  there  being  no  question  as  to  the 
utility  of  bees,  there  was  nothing  to  call  for  the 
application  of  a  yery  stringent  .rule  in  this  case. 
As  to  the  second  question,  it  appearing  that  the 
hiyes  had  been  in  the  same  location  for  eight 
or  nine  years,  and  no  proof  being  offered  as  to 
the  slightest  Injury  haying  been  inflicted  by  the 
bees  within  that  time,  the  court  declared  that 
this  rebutted  the  idea  of  any  notice  to  the  de- 
fendant, either  from  the  nature  of  the  bees,  or 
otherwise,  that  it  was  dangerous  to  keep  them 
in  that  situation.  This  decision  and  Parsons 
y.  Manser  are  perfectly  consistent  and  harmo- 
nious, since  in  the  latter  case  there  was  eyi- 
dence of  preyious  notice  of  the  identical  in- 
clination in  the  bees  from  which  the  injury 
afterward  resulted. 

In  Telller  y.  Pelland  (1873)  Rev.  Leg.  (Que- 
bec) 61,  the  owner  of  bees  by  which  a  horse  had 
been  stung  so  that  it  died  was  held  liable  for 
the  yalue  of  the  horse.  The  opinion  is  almost 
entirely  taken  up  with  an  examination  of  the 
medical  evidence,  the  chief  controversy  being 
whether  the  horse  really  died  in  the  manner 
asserted. 

III.  Bees  as  a  nuisance. 

An  ordinance  was  passed  by  a  city  council 
ordaining  the  keeping  of  bees  a  nuisance,  and  -jTp 
therefore    making   it    unlawful    for   anyone    to  3 
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Ladd,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  is  a  peddler  of  medicines. 
As  such  he  called  at  the  house  of  defendant 
to  soil  goods  on  the  7th  day  of  July,  1900. 
He  had  hitched  his  team  to  a  post  a  little 
west  of  the  gate  leading  to  the  house,  in 
the  highway  south  of  it,  and  about  6  feet 
from  the  fence.  There  were  two  bee  gums 
about  25  feet  north  of  the  post  in  defend- 
ant's yard,  and  three  more  10  or  12  feet  far- 
ther on.  Trees  stood  close  together  west 
and  north  of  this  yard,  and  shrubbery  and 
bushes  to  the  east.  The  only  unobstructed 
passage  was  to  the  south  and  southeast. 
Shortly  after  entering  the  house,  he  heard  a 
crash,  and  upon  rimning  out  found  that  the 
horses  had  pushed  through  or  over  the 
fence,  and  their  heads  were  within  a  few 
feet  of  the  hives.  The  hind  wheels  of  the 
wagon  were  still  on  the  fence,  and  one  horse 
was  lying  do^^'n.  Bees  covered  them.  He 
immediately  unhooked  the  traces,  while  de- 
fendant's daughter  cut  the  lines,  but  both 
were  soon  compelled  to  flee  for  their  own 
safety.  Two  gums  were  afterwards  over- 
turned by  the  horses.  She  went  after  help, 
while  he  did  what  he  could  by  throwing 
water  on  the  horses  and  trying  to  remove 
thorn. 

1.  Tlie  beehives  were  painted  white,  and 
stood  about  2  feet  above  the  ground.  They 
were  in  clear  view  from  the  road,  so  that 
plaintiff  could  have  seen  them  had  he 
lookod.  This  he  did  not  do,  but  hitched  his 
team  where  injury  was  likely  to  occur.  Ap- 
pellant urges  that  he  was  guilty  of  contribu- 
torj'  negligence,  and  that  the  evidence  failed 
to  establish  negligence  on  the  part  of  the 
defendant.  But  he  was  entitled  to  the  free 
uso  of  the  highway,  and  had  the  right  to 
assume  that  those  keeping  animals  of  whose 
mischievous  nature  everyone  is  presumed  to 
have  knowledge  would  exercise  reasonable 
care  for  the  protection  of  others  from  their 


depredations.  True,  bees  may  not  be  ocm- 
fined  like  the  wild  beasts.  To  roam  seems 
to  be  necessary  to  their  existence.  They  fly 
great  distances,  and,  if  interfered  with,  or 
their  course  obstructed,  axe  likely  to  reeent 
by  the  use  of  their  only  available  weapon. 
Everyone  harboring  creatures  ferof  naturm 
is  charged  with  knowledge  of  their  habits 
and  evil  propensities.  Moss  v.  Partridge,  9 
111.  App.  490 ;  Com.  ew  reL  Wilson  v.  Four- 
teen Hogs,  10  Serg.  &  R.  393;  Muller  ▼. 
McKesson,  73  N.  Y.  195,  29  Am.  Rep.  123; 
Besozzi  V.  Harris,  1  Fost.  &  F.  92 ;  Laverone 
V.  Mangianti,  41  Cal.  138,  10  Am.  Rep.  269. 
There  is  no  reason  for  an  exception  in  favor 
of  the  bee.  Indeed,  their  disposition  to 
make  themselves  felt  is  a  matter  of  common 
observation  or  experience  from  early  child- 
hood. But  they  are  very  useful,  the  aviary 
often  furnishing  a  livelihood,  and  generally 
proving  a  source  of  profit;  and  the  books 
seem  to  look  with  more  favor  upon  the  keep- 
ing of  animals  useful  to  man  than  those 
which  are  worthless  save  as  curiosities.  For 
this  reason  the  rule  of  absolute  liability 
for  the  consequences  of  injuries  received 
from  wild  beasts  kept  in  confinement,  de- 
clared in  the  earlier  decisions,  even  if  re- 
garded as  sound,  ought  not  to  be  extended 
to  creatures  so  nearly  domesticated.  Seo 
Congress  d  E.  Spring  Co.  v.  Edgar,  99  U.  S. 
651,  25  L.  ed.  488:  Decker  v.  Gammon,  44 
Me.  322,  69  Am.  Dec.  99;  Vredenburg  v. 
Behan,  33  La.  Ann,  627;  Filhurn  v.  Peo- 
ple's Palace  d  Aquarium  Co.  L.  R.  25  Q.  B. 
Div.  258:  Manger  Bros.  v.  Shipman,  30  Xeb. 
352,  46  N.  \V.  527;  May  v.  Burdett,  9  Q.  B. 
111.  But  that  rule  seems  to  have  been  some- 
what relaxed,  or,  at  lea.st  so  explained  as  to 
be  better  understood.  Judge  Cooley,  in  his 
work  on  Torts,  takes  the  position  that,  as 
the  keeping  of  wild  animals  for  many  pur- 
poses has  become  recognized  as  proper  and 
useful,  the  liability  of  the  owner  or  keeper 
for  any  injury  by  them  to  the  person  or 
property  of  others  should  rest  on  the  doc- 


own,  keep,  or  raise  bees  within  the  limits  of 
the  city.  Upon  an  appeal  by  the  city  from  a 
decision  holding  the  ordinance  void,  the  court 
held  as  follows,  affirming  the  decision  of  the 
lower  court :  ''Neither  the  keeping,  owning,  nor 
ralslD};  of  bees  is.  In  Itself,  a  nuisance.  Bees 
may  become  a  nuisance  in  a  city,  hut  whether 
they  are  so  or  not  la  a  question  to  be  Judicially 
determined  in  each  case.  The  ordinance  under 
considernlion  undertakes  to  make  each  of  the 
acts  named  a  nuisance  without  regard  to  the 
fact  whether  It  is  so  or  not,  or  whether  bees 
In  general  have  become  a  nuisance  In  the  city. 
It  Is,  therefore,  too  broad,  and  Is  invalid."  Ar- 
kadelphla  v.  Clark.  52  Ark.  23,  11  S.  W.  957. 

A  case  where  bees  were,  as  a  matter  of  fact, 
declared  a  nuisance,  is  Olmsted  v.  Rich,  26  N. 
y.  S.  R.  271.  6  N.  Y.  Supp.  826,  which  was  an 
action  to  enjoin  a  nuisance,  and  for  $1,500  dam- 
age?. From  the  facts  it  appeared  that  upon  a 
village  lot  adjoining  plaintiff  defendant  had  co2- 
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lected  a  larg^  nnmber  of  swarms  of  bees  which, 
during  the  spring  and  summer,  greatly  Inter- 
fered with  plaintiff's  enjoyment  of  his  premises, 
driving  him,  his  servants,  and  guests  from  his 
garden  and  grounds,  stinging  them,  and  other- 
wise making  his  dwelling  and  premises  unflt  and 
unsafe  for  habitation,  constituting  a  nuisance 
to  plaintiff's  damage  In  the  sum  demanded.  A 
verdict  of  6  cents  damages,  with  an  award  of 
a  permanent  Injunction,  was  affirmed  on  ap- 
peal. 

It  would  seem  that,  in  the  case  of  Injuries  In- 
flicted by  bees,  an  action  at  law  might  be 
brought  for  damages  occasioned  by  the  mainte- 
nance of  a  nuisance.  In  analogy  with  the  rule 
in  the  case  of  other  dangerous  Instrumentali- 
ties, when  whether  the  bees  were  or  were  not  a 
nuisance  would  of  course  be  a  question  of  fact, 
and  the  doctrine  of  negligence  and  contributory 
negligence  would  have  no  application. 
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trine  of  negligence;  that,  whOe  a  high  de- 
gree of  care  is  demanded,  yet  if,  notwith- 
standing this,  they  do  mischief,  it  should  be 
treated  as  accidental  only.  Cooley,  Torts, 
348.  In  Earl  v.  Van  AUiyne,  8  Barb.  630, 
Selden,  J.,  after  a  careful  review  of  authori- 
ties then  existing,  reached  the  conclusion 
that  liability  depended,  not  on  the  fact  that 
animals  occasioning  the  injury  are  feres  na- 
iuriEy  but  upon  the  owner's  knowledge  of 
their  disposition.  Thus,  domestic  animals 
are  by  nature  harmless,  and  upon  this  the 
owner  may  rely  until  he  has  ascertained  to 
the  contrary.  If,  however,  he  harbors  a 
domestic  animal  known  to  him  to  be  fero- 
cious, he  is  liable,  without  proof,  of  having 
become  aware  that  the  animal  has  previously 
been  guilty  of  like  acts.  See  2  Cyc.  Law  i 
Proc.  368.  Wild  animals  are  by  nature 
fierce  and  dangerous,  and  hence  of  this 
everyoue  is  charged  with  notice.  That  is 
their  natural  state.  The  conclusions  he 
reached  are:  "(1)  That  one  who  owns  or 
keeps  an  animal  of  any  kind  becomes  liable* 
for  any  injury  the  animal  may  do,  only  on 
the  ground  of  some  actual  or  presumed  neg- 
ligence on  his  part;  (2)  that  it  is  essential 
to  the  proof  of  negligence,  and  sufficient  evi- 
dence therf»of,  that  the  owner  be  shown  to 
have  had  notice  of  the  propensity  of  the  ani- 
mal to  do  mischief;  (3)  that  proof  that  the 
animal  is  of  a  savage  and  ferocious  nature 
is  equivalent  to  proof  of  express  notice." 
In  May  v.  Burdett,  9  Q.  B.  101,  the  wife  had 
been  bitten  by  a  monkey.  The  declaration 
alleged  the  ferocious  character  of  the  ani- 
mal and  defendant's  knowledge  of  it.  Sub- 
sequent to  verdict,  defendant  moved  in  ar- 
rest because  of  the  omission  to  aver  negli- 
gence, and  Chief  Justice  Denman  said: 
"But  the  conclusion  to  be  drawn  from  an 
examination  of  all  the  authorities  appears 
to  us  to  be  this:  That  a  person  keeping  a 
mischievous  animal,  with  knowledge  of  its 
propensities,  is  bound  to  keep  it  secure  at 
his  peril,  and  that  if  it  does  mischief,  negli- 
gence is  presumed.  .  .  .  The  negligence 
is  in  keeping  such  an  animal  after  notice." 
Liability  for  safe-keeping  depends,  not  so 
much  on  the  classification  of  animals  into 
wild  and  domestic  as  upon  their  natural 
propensity  for  mischief.  If  they  are  fero- 
cious and  savage,  like  the  lion,  tiger,  etc., 
the  keeper  is  bound  to  know  the  danger  in- 
cident to  their  confinement;  and  the  mere 
charge  of  not  having  been  so  restrained  as 
to  avoid  injury  is  tantamoimt  to  an  allega- 
tion of  negligence.  But  bees,  while  gener- 
ally classed  as  ferm  naturce,  are  so  useful 
and  common  as  to  be  all  but  domesticated. 
Keepers  of  the  aviary  have  carefully  studied 
their  habits  and  instincts,  and  control  them 
almost  as  certainly  as  domestic  animals. 
Serious  injuries  from  them  are  very  rare, 
62  L.  R.  A« 


and,  unless  some  want  of  care  in  their  man- 
agement is  shown,  the  owner  ought  not  to 
be  held  responsible  for  damages  occasioned 
by  them.  See  Earl  v.  Van  Alstyne,  8  Barb. 
630.  Nothing  could  be  done  by  the  keeper 
of  bees  to  protect  all  from  their  attacks. 
These  might  occur  miles  from  the  hives, 
and  beyond  his  reach.  But  they  have  fixed 
habitations.  State  v.  Repp,  104  Iowa,  305, 
40  L.  R.  A.  687,  73  N.  W.  829.  The  location 
for  these  is  always  a  matter  for  his  deter- 
mination, and  it  is  not  too  much  to  exact 
of  him  the  exercise  of  ordinary  prudence  in 
so  placing  the  hives  as  to  avoid  unnecessary 
danger  to  those  who  are  likely  to  make  law- 
ful use  of  the  premises  or  the  highway  near- 
by. In  other  words,  he  must,  as  was  held 
in  Tellier  v.  Pelland,  5  Rev.  Leg.  61, — ^a 
similar  case, — so  use  his  own  as  not  to  in- 
terfere with  the  rights  of  others.  The  de- 
fendant naturally  expected  people  to  visit 
his  home,  and  that  teams  would  in  all  prob- 
ability be  hitched  to  the  post.  It  was  put 
there  and  maintained  for  that  purpose,  and 
this  in  itself  was  an  assurance  that  it  was 
a  safe  place  to  leave  horses.  But  that  was 
the  course  the  bees  were  likely  to  fly  in 
going  to  and  from  their  hives,  and  there  was 
evidence  to  the  effect  that  they  were  prone 
to  attack  horses  when  perspiring,  if  near 
them.  Moreover,  the  defendant  was  advised 
of  this,  as  his  daughter  had  cautioned  a 
music  teacher  in  his  presence  of  the  danger 
from  them  in  tying  her  horse  to  this  very 
post  but  a  few  days  before.  In  this  respect 
the  case  differs  from  Earl  v.  Van  Alstyne,  8 
Barb.  630,  where  the  bees  had  been  in  the 
same  place  eight  years  without  knowledge 
of  their  molesting  anyone.  Because  of  their 
situation  and  the  notice  of  their  inclination 
to  interfere  with  horses  when  hitched  where 
plaintiff  left  his  team,  the  question  of  de- 
fendant's negligence  was  for  the  jury,  as 
was  also  that  of  contributory  negligence. 

^  Appellant  has  called  attention  to  sev- 
eral authorities  in  principle  to  the  effect 
that  plaintiff,  in  entering  defendant's  prem- 
ises, was  merely  a  licensee,  and  assumed  the 
risks  of  their  condition.  Faris  v.  Hoberg, 
134  Ind.  269,  33  N.  E.  1028;  Dohhina  v. 
Missouri,  K,  d  T.  R.  Go,  91  Tex.  60,  38  L. 
R.  A.  573,  41  S.  W.  62;  Gibson  v.  Leonard, 
143  111.  182,  17  L.  R.  A.  688,  32  N.  E.  182; 
Plummer  v.  Dill,  156  Mass.  426,  31  N.  E. 
128;  O'Connor  v.  Illinois  G.  R.  Go,  44  La. 
Ann.  339,  10  So.  678;  Hart  v.  Cole,  156 
Mass.  475,  16  L.  R.  A.  567,  31  N.  E.  644. 
What  bearing  this  has  on  the  case  we  are 
unable  to  understand.  If,  because  of  de- 
fendant's negligence,  the  bees  attacked  the 
horses  left  without  fault  in  the  road,  and, 
owing  to  this,  they  crowded  through  or 
jumped  over  the  fence  in  the  vicinity  of  th^lp 
hives,  and  were  ^  injured  as  that  death  re^ 
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suited,  of  which  the  first  attacks  were  the 
proximate  caubc,  tlien  he  is  liable,  regard- 
less of  any  duty  owing  to  plaintiff  while 
on  the  premises. 

3.  Appellant  urges  that  there  was  no  evi- 
dence from  which  it  could  be  found  the  bees 
stung  the  horses  in  the  road.  No  direct  tes- 
timony to  that  effect  was  offered,  and  it 
could  hardly  be  expected  that  the  bees  at- 
tacking the  horses  would  be  specifically  iden- 
tified as  defendant's.  It  was  shown  that 
the  team  was  gentle;  that  the  gums  were  but 
about  25  feet  distant,  facing  toward  the 
horses;  that  the  bees  went  away  and  re- 
turned in  the  direction  of  the  horses;  that. 


if  the  wind  blew  from  the  horses  in  the  di- 
rection of  the  gums,  they  would  be  likely 
to  attack  them.  The  circumstances  were 
such  as  to  render  it  reasonably  probable 
that  the  attack  by  bees  from  defendant's 
hives  caused  the  horses  to  break  loose.  A 
gentle  team  would  not  be  likely  to  break 
away  because  of  biting  of  flies,  and  the  sug- 
gestion that  someone  else's  bees  may  have 
done  the  mischief  is  not  of  importance,  in 
view  of  the  situation.  We  think  the  ques- 
tion was  for  the  jury.  See  Brownfield  v. 
Chicago,  R.  L  d  P.  R.  Co.  107  Iowa,  264,  77 
N.  W.  1038. 
Affirmed, 
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1.  The  learUlatiire  is  not  precluded 
front  incorporating  n  danse  provid- 
ing for  a  penalty,  in  a  statute  requiring  the 
weekly  payment  of  wages,  by  the  fact  that 
mention  of  that  fact  is  not  made  in  the  title 
of  the  act,  by  the  constitutional  provision 
that  every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title. 

2.  Re^nlrinir  employers  to  make  w^eek- 
ly  payment  of  ivaffeii,  notwithstanding 
private  contracts  which  they  may  make  with 
their  employees,  is  not  within  the  police  power 
of  the  state. 

8.  A  statute  reqnirinfr  tke  weekly  pay- 
ment of  fvaves,  by  interfering  with  the 
liberty  of  contract,  deprives  citizens  of  their 
liberty  and  property  without  due  process  of 
law. 

(AprU  8,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Delaware 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  wages  and  the  statutory 
penalty  for  refusal  to  pay  them  as  provided 
by  the  statute.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ryan  Sc  Tkompaon,  Robert  F. 
Davidson,  and  Frank  C.  OliTe,  with 
Messrs.  Smiley  N.  CHambera,  Samuel  O. 
Pickens,  and  Cbarles  W.  Moores,  for 
appellant: 

This  act  imposes  no  valid  penalties,  be- 
cause the  title  of  the  act  mentions  none. 


Indiana  C.  R.  Co.  ▼.  Potts,  7  Ind.  681; 
Savannah,  F.  d  W.  R.  Co.  v.  Oeiger,  21  Fla. 
669,  58  Am.  Rep.  697;  Northtcestem  Mfg, 
Co.  V.  Chambers,  58  Mich.  381,  55  Am.  Rep. 
693,  25  N.  W.  372;  Grosvenor  v.  Duffy,  121 
Mich.  220,  80  N.  W.  19. 

The  act  violates  both  the  Federal  Consti- 
tution and  the  Indiana  Constitution  in  that 
(a)  it  deprives  a  large  class  of  our  citizens 
of  their  liberty  and  of  their  property  with- 
out due  process  of  law,  and  abridges  their 
privileges  and  immunities;  (b)  it  with- 
holds from  citizens  of  Indiana  and  of  the 
United  States  the  equal  protection  of  the 
laws;  and  (c)  it  impairs  the  obligation  of 
contracts. 

Allgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ;  Baltimore 
d  O.  8.  W.  R.  Co.  V.  Voigt,  176  U.  S.  498, 
505,  44  L.  ed.  560,  564,  20  Sup.  Ct.  Rep 
385;  Com.  v.  Isenberg,  4  Pa.  Dist.  R.  579; 
Braceville  Coal  Co.  v.  People,  147  111.  66, 
22  L.  R.  A.  340,  35  N.  E.  62;  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  325,  28  N.  E. 
1126;  Palmer  v.  Tingle,  55  Ohio  St.  423,  45 
N.  E.  313;  People  v.  Qillson,  109  N.  Y.  389, 
17  N.  E.  343;  Frorer  v.  People,  141  111.  171, 
16  L.  R.  A.  492,  31  X.  E.  395;  Ramsey  v. 
People,  142  III.  380,  17  L.  R.  A.  853,  32 
N.  E.  364;  Re  House  Bill  No.  20S,  21  Colo. 
27,  39  Pac.  431 ;  Bessette  v.  People,  193  111. 
334,  56  L.  R.  A.  558,  62  N.  E.  215;  Re  Mor- 
gan, 26  Colo.  415,  47  L.  R.  A.  52,  58  Pac. 
1071 ;  State  v.  Goodwill,  33  W.  Va.  179,  6 
L.  R.  A.  621,  10  S.  E.  285;  State  v.  Julow, 
129  Mo.  103,  29  L.  R.  A.  257,  31  S.  W.  781 ; 
Leep  V.  St.  Louis,  L  M.  d  S.  R.  Co,  58  Ark. 
407,  23  L.  R.  A.  264,  25  S.  W.  75;  Low  v. 


NoTK. — For  other  cases  In  this  series  as  to 
constitutionality  of  statute  requlrinj?  wages  to 
be  paid  weekly,  see  State  v.  Brown  &  8.  Mfg.  Co. 
(R.  I.)  17  L.  R.  A.  856;  Braceville  Coal  Co.  v. 
62  L.  R.  A. 


People  (111.)  22  L.  R.  A.  340;  Re  House  Bill 
No  1230  (Mass.)  28  L.  B.  A.  344,  and  cases  la 
»o«e  thereto.  Djgifeed  byGOOgle 
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Beea  PHnting  Co.  41  Neb.  127,  24  L.  R.  A. 
702,  59  N.  W.  362. 

The  reasonableness  of  a  legislative  inter- 
ference -mth  the  private  right  of  contract 
undertaken  as  a  police  regulation  is  a  judi- 
cial question,  and  not  a  legislative  one. 

Eden  v.  People,  161  111.  296,  32  L.  R.  A. 
659,  43  X.  E.  1108;  Ew  parte  Jentzsch,  112 
Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803; 
Latcton  v.  Steele,  152  U.  S.  133,  137,  38  L. 
ed.  385,  388,  14  Sup.  Ct.  Rep.  499;  Palmer 
v.  Tingle,  55  Ohio  St.  423,  45  N.  E.  313. 

By  exempting  from  its  terms  "employees 
engaged  by  a  common  carrier  in  interstate 
commerce"  it  grants  to  certain  citizens  and 
classes  of  citizens  "privileges  and  immuni- 
ties which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens." 

Ind.  Const,  art.  1,  §  23;  U.  S.  Const.  14th 
Amend.;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.  W.  350;  Braceville  Coal 
Co.  v.  People,  147  111.  60,  22  L.  R.  A.  340, 
35  N.  E.  62;  San  Antonio  d  A.  P.  R.  Co.  v. 
Wilson^  4  Tex.  App.  Civ.  Cas.  (Willson) 
§  323,  p.  566,  19  S.  W.  910;  Com.  v,  Uen- 
berg,  4  Pa.  Dist.  R.  579;  Godcharlea  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  Harding 
V.  People,  160  III.  459,  32  L.  R.  A.  445,  43 
N.  E.  624;  Millett  v.  People,  117  III.  294, 
57  Am.  Rep.  869,  7  N.  E.  631;  Frorer  v. 
People,  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  395;  Palmer  v.  Tingle,  55  Ohio  St. 
423,  45  N.  E.  313;  State  v.  Gardner,  58  Ohio 
St  599,  41  L.  R.  A.  689,  51  N.  E.  136;  Ex 
parte  Kuback,  85  Cal.  274,  9  L.  R.  A.  482, 
24  Pae.  737;  State  v.  Goodicill,  33  W.  Va. 
179,  6  L.  R.  A.  621,  10  S.  E.  285;  State  v. 
Fire  Creek  Coal  d  Coke  Co.  33  W.  Va.  188, 
6  L.  R.  A.  359,  10  S.  E.  288;  Low  v.  Reea 
Printing  Co.  41  Neb.  127,  24  L.  R.  A.  702, 
69  X.  W.  362;  Re  Morgan,  26  Colo.  416,  47 
L.  R.  A.  52,  58  Pac.  1071. 

]f  this  act  is  within  the  legitimate  scope 
of  the  police  power,  then  it  should  include 
within  its  provisions  persons  engaged  in  in- 
terstate commerce,  for  interstate  commerce 
is  not  exempt  from  the  police  regulations  of 
the  several  states. 

Smith  V.  Alabama,  124  U.  S.  465,  31  L. 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct. 
Rep.  564;  Nashville,  C.  d  St.  L.  R.  Co.  v. 
Aldhama,  128  U.  S.  96,  101,  32  L.  ed.  352, 
354,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep. 
28;  Plumley  v.  Massachusetts,  156  U.  S. 
461,  472,  39  L.  ed.  223,  227,  6  Inters.  Com. 
Rep.  690,  16  Sup.  Ct.  Rep.  164;  Pittsburg 
d  8.  Coal  Co.  V.  Louisiana,  166  U.  S.  590, 
598,  39  L.  ed.  644,  648,  6  Inters.  Com.  Rep. 
18,  15  Sup.  Ct.  Rep.  459;  Western  U.  Teleg. 
Co.  V.  James,  162  U.  S.  650,  656,  40  L.  ed. 
1105,  1106,  16  Sup.  Ct.  Rep.  934;  Benning- 
ton V.  Georgia,  163  U.  S.  299,  315,  40  L.  ed. 
166,  173,  16  Sup.  Ct.  Rep.  1086;  State  v. 
Southern  R.  Co,  119  N.  C.  820,  26  S.  E.  862; 
62  L.  R.  A. 


State  V.  Fulker,  43  Kan.  237,  7  L.  R.  A. 
183,  22  Pac.  1020;  Fry  v.  State,  63  Ind.  552, 
30  Am.  Rep.  238;  New  York,  N.  H.  d  H.  R. 
Co.  V.  New  York,  166  U.  S.  628,  631,  41  L. 
ed.  863,  864,  17  Sup.  Ct.  Rep.  418:  Gladson 
V.  Minnesota,  166  U.  S.  427,  430,  41  L.  ed. 
1064,  1066,  17  Sup.  Ct.  Rep.  627;  State  v. 
Indiana  d  L  S.  R.  Co.  133  Ind.  69,  18  L.  R. 
A.  502,  32  N.  E.  817;  Burrows  v.  Delta 
Transp.  Co.  106  Mich.  582,  29  L.  R.  A.  468, 
64  N.  W.  501. 

It  violates  §§  25  and  26  of  the  Bill  of 
Rights  in  that  it  suffers  its  taking  effect  to 
depend  on  the  will  and  pleasure  of  the  de- 
partment of  inspection,  an  authority  not 
provided  by  the  Constitution  of  the  state. 

Ind.  Const,  art.  1,  §§  25,  26;  Maize  v. 
State,  4  Ind.  342;  Lammert  v.  Lidwell,  62 
Mo.  188,  21  Am.  Rep.  411;  State  v.  Field, 
17  Mo.  520.  59  Am.  Dec.  275. 

It  violates  §  1  of  article  3  of  the  Indiana 
Constitution  by  conferring  judicial  func- 
tions upon  a  board  of  officers  charged  with 
official  duties  under  the  executive  depart- 
ment of  the  .state. 

Undertcood  \.  McDuffee,  15  Mich.  361,  93 
Am.  Dec.  104;  State  ex  rel.  Reynolds  v.  Tip- 
pecanoe County,  45  Ind.  601 ;  Arkle  v.  Ohio 
County  Ct.  41  W.  Va.  471,  23  S.  E.  804; 
People  ex  rel.  Kern  v.  Chase,  165  III.  527, 
36  L.  R.  A.  105,  46  N.  E.  454;  Thorp  v. 
Woolman,  1  Mont.  168. 

To  be  within  the  police  power  an  act  must 
be  responsive  to  public  necessity,  and  it 
must  be  reasonable  in  its  operation  upon 
persons  whom  it  affects.  Whether  it  is  or 
is  not  is  a  question  which  the  courts  may 
not  leave  to  the  legislature  to  determine. 
The  question  is  a  judicial  one. 

Lawion  v.  Steele,  152  U.  S.  133.  137,  38 
L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499;  Ex 
parte  Whitwell,  98  Cal.  73,  19  L.  R.  A.  727, 
32  Pac.  870;  Ex  parte  Jentzsch,  112  Cal. 
468,  32  L.  R.  A.  664,  44  Pac.  803;  Eden  v. 
People,  161  111.  296,  32  L.  R.  A.  659.  43  X. 
E.  1108;  Ruhstrat  v.  People,  185  111.  133, 
49  L.  R.  A.  181,  67  N.  E.  41;  Askam  v. 
King  County,  9  Wash.  1,  36  Pac.  1097. 

The  weekly  wage  law  is  not  responsive  to 
a  public  necessity,  and  therefore  is  not  po- 
lice legislation. 

Russell,  Pol.  Power,  chap.  4;  Tiedeman, 
State  &  Federal  Control  of  Persons  &  Prop- 
erty, chap.  9;  Chaddock  v.  Day,  75  Mich. 
527,  4  L.  R.  A.  809,  42  N.  W.  977;  Xew 
York  Fire  Department  v.  Gilmour,  149  X. 
Y.  463,  44  N.  E.  177;  Colon  v.Lisk,  153 
X.  Y.  188,  47  X.  E.  302;  People  ex  rel. 
Tyroler  v.  Warden  of  City  Prison,  157  X.  Y. 
116,  43  L.  R.  A.  264,  51  N.  E.  1006;  Mugler 
V.  Kansas,  123  U.  S.  661,  31  L.  ed.  210,  8 
Sup.  Ct.  Rep.  273;  Ruhstrat  v.  People,  185 
111.    133,   49  L.   R.   A.   181,  67   X.   E.  41; 
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Oreensboro  v.  Ehrenreioh,  80  Ala.  579,  60 
Am.  Rep.  130,  2  So.  725. 

It  is  not  reasonable. 

Buhstrai  v.  People,  185  111.  133,  49  L.  R. 
A.  181,  57  N.  E.  41. 

The  appellant,  although  a  corporation, 
may  raise  this  question,  first,  because  it  is 
"a  citizen  for  all  the  purposes  of  suing  and 
being  sued." 

Shaw  V.  Quincy  Min.  Co,  145  U.  S.  444, 
36  L.  ed.  768,  12  Sup.  Ct.  Rep.  935;  St. 
Louis  V.  Wiggins  Ferry  Co.  11  Wall.  423, 
429,  20  L.  ed.  192,  194. 

And,  second,  because  the  denial  of  the 
right  of  its  employees  to  contract  with  it, 
besides  being  a  direct  abridgment  of  their 
privileges,  is  also  an  indirect  abridgment  of 
its  own. 

Pembina  Co?isol.  Silver  Min.  d  Mill.  Co. 
V.  Pennsylvania,  125  U.  S.  181,  189,  31  L. 
ed.  650,  654,  2  Inters.  Com.  Rep.  24,  8  Sup. 
Ct.  Rep.  737;  Smyth  v.  Ames,  169  U.  S.  466, 
522,  42  L.  ed.  819,  840,  18  Sup.  Ct.  Rep.  418; 
Blake  v.  McClung,  172  U.  S.  239,  259,  43  L. 
ed.  432,  439,  19  Sup.  Ct.  Rep.  165. 

The  weekly  wage  act  amounts  to  an  abdi- 
cation of  legislative  functions. 

Soel  V.  People,  187  111.  587,  62  L.  R.  A. 
287,  58  N.  E.  616. 

Messrs.  Winter  Sc  Winter  also  for  ap- 
pellant. 

Messrs.  Merrill  Moores,  Oaesius  O. 
Hadley,  and  Ellas  D.  Salsbnry,  with  Mr. 
William  It.  Taylor,  Attorney  General,  for 
appellee: 

The  title  is  sufficient.  The  fact  that  a 
statute  imposes  a  penalty  for  a  violation  of 
its  proviflions  need  not  be  stated  in  the  title. 

Indianapolis  v.  Huegele,  115  Ind.  581,  18 
N.  E.  172:  Benson  v.  Christian,  129  Ind. 
539,  29  N.  E.  26;  Lewis  v.  State,  148  Ind. 
346,  47  N.  E.  675;  Ex  parte  Yung  Jon,  28 
Fed.  308;  State  v.  Koshland,  25  Or.  178,  35 
Pac.  .32;  State  v.  Bemheim,  19  Mont.  512, 
49  Pac.  441 :  Hartford  F.  Ins.  Co.  v.  Ray- 
mond. 70  Mich.  485.  38  N.  W.  474;  People 
V.  Miller,  88  Mich.  383,  50  N.  W.  296;  State 
V.  Brachvogel.  38  Minn.  265,  36  N.  W.  641; 
State  V.  Stripling,  113  Ala.  120,  36  L.  R.  A. 
81,  21  So.  409;  Plumb  v.  Christie,  103  Ga. 
680,  42  L.  R.  A.  181,  30  S.  E.  759;  Burns  v. 
State,  104  Ga.  544,  30  S.  E.  815;  Brown  v. 
State,  73  Ga.  38;  State  v.  Stunkle,  41  Kan. 
459,  21  Pac.  675:  State  v.  Karstendiek,  49 
La.  Ann.  1621,  39  L.  R.  A.  520,  22  So.  845; 
Thompson  v.  Akin,  81  111.  App.  65;  Lamed 
V.  Tiernan.  110  111.  173;  Cohn  v.  People, 
149  111.  491.  23  L.  R.  A.  821,  37  N.  E.  60; 
Svkes  v.  People,  127  111.  117,  2  L.  R.  A.  461, 
19  N.  E.  705;  People  use  of  State  Bd.  of 
Health  v.  Blue  Mountain  Joe,  129  111.  370, 
21  N.  E.  923;  Johnson  v.  Martin,  75  Tex. 
40,  12  S.  W.  321;  Albrecht  v.  State,  8  Tex. 
App.  216,  34  Am.  Rep.  737;  Holton  v.  State, 
02  L.  R.  A. 


28  Fla.  308,  9  So.  716;  State  v.  Kingsley, 
108  Mo.  135,  18  S.  W.  994;  State  v.  Whit- 
aker,  160  Mo.  69,  60  S.  W.  1068. 

The  act  does  not  violate  the  Federal  or 
state  Constitution: 

a.  By  depriving  citizens  of  liberty  and 
property  without  due  process  of  law,  or 
abridging  privileges  or  immunities. 

1.  The  5th  Amendment  to  the  Federal 
Constitution  restricts  only  Federal  power. 

Barron  v.  Baltimore,  7  Pet.  243,  8  L.  ed. 
672;  Twitohell  v.  Pennsylvania,  7  Wall. 
321,  326,  19  L.  ed.  223,224;  Hurtado  v.  Cal- 
ifornia, 110  U.  S.  516,  535,  28  L.  ed.  232, 
238,  4  Sup.  Ct.  Rep.  Ill,  292;  ThoHngton  v. 
Montgomery,  147  U.  S.  490,  37  L.  ed.  252, 

13  Sup.  Ct.  Rep.  394;  Holden  v.  Hardy,  169 
U.  S.  366,  382,  42  L.  ed.  780,  787,  18  Sup, 
Ct.  Rep.  383;  Butler  v.  State,  97  Ind.  378; 
State  V.  Boswell,  104  Ind.  541,  4  N.  E.  675; 
State  ex  rel.  Curtis  v.  Brovm  d  S.  Mfg.  Co. 
18  R.  I.  16,  17  L.  R.  A.  856,  25  Atl.  246. 

2.  The  appellant  is  a  person,  but  not  a 
citizen,  within  the  meaning  of  the  14th 
Amendment. 

Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  567, 
561,  43  L.  ed.  552,  554,  19  Sup.  Ct.  Rep.  281, 
136  Mo.  396,  35  L.  R.  A.  227,  38  S,  W.  85. 

3.  A  corporation  cannot  complain  that  an 
act  is  unconstitutional  which  affects  only 
natural  piersons. 

Wagner  v.  Garrett,  118  Ind,  114,  20  N.  E. 
706;  Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  v. 
Montgomery,  152  Ind.  1,  49  N.  E.  582;  Ous- 
tavel  V.  State,  163  Ind.  613,  54  N.  E.  123. 

b.  By  withholding  from  citizens  of  In- 
diana and  of  the  United  States  the  equal 
protection  of  the  laws. 

Opinion  of  the  Justices,  163  Mass.  592, 
sub  nom.  Re  House  BiU  No.  12S0,  28  L.  R. 
A.  344,  40  N.  E.  713;  Com.  v.  Hamilton  Mfg. 
Co.  120  Mass.  383;  Com.  v.  Dunn,  170  Mass.* 
140,  49  N.  E.  110;  State  ex  rel.  Curtis  v. 
Broum  d  S.  Mfg.  Co.  18  R.  I,  16,  17  L.  R.  A. 
866,  25  Atl.  246;  Skinner  y.Qamett  Oold- 
Min.  Co.  96  Fed.  736;  Archer  v.  James,  2 
Best  &  S.  67;  Hancock  v.  Taden,  121  Ind. 
366,  6  L.  R.  A.  576,  23  N.  E.  253;  Shaffer 
V.  Union  Min.  Co.  56  Md.  74;  State  v.  Peel 
Splint  Coal  Co.  36  W.  Va.  802,  17  L.  R.  A 
385,  15  S.  E.  1000;  Avent  Beattyville  Coal 
Co.  V.  Com.  96  Ky.  218,  28  L.  R.  A.  273, 
28  S.  W.  502;  Re  Scrip  Bill,  23  Colo.  504, 
48  Pac.  512;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  421,  56  L.  It.  A.  316,  53  S. 
W.  955,  183  U.  S.  13,  46  L.  ed.  55,  22  Sup. 
Ct.  Rep.  1 ;  Woodson  v.  State,  69  Ark.  621, 
66  S.  W.  465;  State  v.  Wilson,  61  Kan.  32, 
47  L.  R.  A.  71,  58  Pac.  981;  Leep  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.  58  Ark.  407,  23 
L.  R.  A.  204,  25  S.  W.  76;  State  v.  Holden, 

14  Utah,  71,  sub  nom.  Holden  v.  Hardy,  37 
L.  R.  A.  103,  46  Pac.  756,  14  Utah,  96,  37 
L.  R.  A.  108,  46  Pac.  1105,  169  U.  S.  366, 
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42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383;  Short 
V.  Bullion-Beck  d  0.  Min,  Co.  20  Utah,  20, 
46  L.  R.  A.  603,  67  Pac.  720. 

c.  By  impairing  the  obligation  of  con- 
tracts. 

Churchman  v,  Martin,  54  Ind.  383;  Fry 
y.  State,  63  Ind.  569,  30  Am.  Rep.  238; 
Small  T.  Hammes,  156  Ind.  661,  60  N.  E. 
342;  Barrett  v.  Millikan,  156  Ind.  510,  60 
N.  E.  310;  Smith  v.  Farsons,  1  Ohio,  239, 

13  Am.  Dec.  608;  Weil  v.  State,  46  Ohio 
St.  452,  21  N.  E.  643;  Jones  ▼.  Oreat 
Southern  Fireproof  Hotel  Co,  30  C.  C.  A. 
108,  58  U.  S.  App.  397,  86  Fed.  370;  Lehigh 
Water  Co.  v.  Easton,  121  U,  S.  388,  30  L. 
ed.  1059,  7  Sup.  Ct.  Rep.  916;  Daggs  v. 
Orient  Ins.  Co.  136  Mo.  396,  35  L.  R.  A. 
227,  38  S.  W.  86. 

It  is  not  class  legislation. 

Hancock  v.  Yaden,  121  Ind.  366,  6  L.  R. 
A.  576,  23  N.  E.  263;  State  v.  Indiana  d 
I.  8.  R.  Co.  133  Ind.  69,  18  L.  R.  A.  502,  32 
N.  E.  817;  Pennsylvania  Co.  v.  State,  142 
Ind.  428,  41  N.  E.  937;  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  V.  Backus,  133  Ind.  613,  18 
L.  R.  A.  729,  33  N.  E.  421 ;  Indianapolis  v. 
Navin,  151  Ind.  139,  41  L.  R.  A.  337,  47 
N.  E.  525,  51  N.  B.  80;  Pittsburgh,  C.  C. 
d  St.  L.  R.  Co.  V.  Montgomery,  152  Ind.  1, 
49  N.  E.  582;  Tullis  v.  Lake  Erie  d  W.  R. 
Co.  175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  136;  Barrett  v.  Millikan,  156  Ind.  610, 
60  N.  E.  310;  Skinner  v.  Oamett  Cold-Min. 
Co.  96  Fed.  735;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  512,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  209,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1161;  McAunich  v.  Mississippi  d  M.  R.  Co. 
20  Iowa,  338;  State  v.  Smith,  58  Minn.  36, 
25  L.  R.  A.  759,  69  N.  W.  546;  State  v. 
Nelson,  52  Ohio  St.  88,  26  L.  R.  A.  317,  39 
N.  E.  22;  Woodson  v.  State,  69  Ark.  521, 
65  S.  W.  465 ;  Com.  v.  Hillside  Coal  Co.  109 
Ky.  47,  58  S.  W.  441 ;  Fitch  v.  Applegate, 

24  Wash.  25,  64  Pac.  147. 

1.  If  the  defendant  is  an  Indiana  corpora- 
tion it  is  subject  to  reasonable  regulation. 

State  ex  rel.  Curtis  v.  Broion  d  S.  Mfg. 
Co.  18  R.  I.  16,  17  L.  R.  A.  866,  25  Atl.  246; 
Leep  V.  St.  Louis,  I.  M.  d  S.  R.  Co.  58  Ark. 
407,  23  L.  R.  A.  264,  25  S.  W.  75;  Eagle  Ins. 
Co.  V.  Ohio,  153  XL  S.  446,  38  L.  ed.  778, 

14  Sup.  Ct.  Rep.  868;  Com.  v.  Certain  In- 
toxicating Liquors,  115  Mass.  153;  Rode- 
macher  v.  Milwaukee  d  St.  P.  R.  Co.  41 
Iowa,  297 ;  Ohio  d  M.  R.  Co.  v.  McClelland, 

25  111.  140;  Indianapolis  v.  Navin,  161  Ind. 
143,  41  L.  R.  A.  337,  47  N.  E.  525,  61  N.  E. 
80. 

2.  If  a  foreign  corporation,  it  must  sub- 
mit or  leave  the  state. 

Fire  Asso.  of  Philadelphia  v.  New  York, 
119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep. 
108;  Norfolk  d  W.  R.  Co.  v.  Pennsylvania, 
62  L.  R.  A. 


136  U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958;  Farmers' 
d  M.  Ins.  Co.  V.  Harrah,  47  Ind.  236;  Ducai 
y.  Chicago,  48  111.  172,  95  Am.  Dec.  629. 

The  authority  granted  to  the  department 
of  inspection  to  exempt  certain  employers 
imder  certain  conditions  was  not  objection- 
able. 

Lafayette,  M.  d  B.  R.  Co.  y.  Oeiger,  34 
Ind.  185 ;  State  ex  rel.  Harrison  v.  Menaugh, 
151  Ind.  266,  43  L.  R.  A.  408,  418,  51  N.  E. 
117,  367;  State  ex  rel.  Clark  v.  Haworth, 
122  Ind.  462,  7  L.  R.  A.  240,  23  N.  E.  946; 
Leeper  y.  State,  103  Tenn.  600,  48  L.  R.  A. 
167,  63  S.  W.  962;  State  v.  Messenger,  63 
Ohio  St.  398,  59  N.  E.  106;  Arms  v.  Ayer, 
192  111.  601,  68  L.  R.  A.  277,  61  N.  E.  851 ; 
Isenhour  v.  State,  157  Ind.  621,  62  N.  E. 
40;  Blue  y.  Beach,  165  Ind.  130,  50  L.  R.  A. 
64,  66  N.  E.  89;  State  y.  Broadbelt,  89  Md. 
566,  46  L.  R.  A.  433,  43  Atl.  771;  Hurst  v. 
Warner,  102  Mich.  238,  26  L.  R.  A.  484,  60 
N.  W.  440;  State  ex  rel.  Burroughs  v.  Web- 
ster, 150  Ind.  607,  41  L.  R.  A.  212,  50  N.  E. 
760;  Parks  y.  State,  159  Ind.  211,  69  L.  R. 
A.  190,  64  N.  E.  862;  Overshiner  v.  State, 
166  Ind.  187,  51  L.  R.  A.  748,  59  N.  E.  468; 
State  ex  rel.  Rhodes  y.  Indiana  Bd.  of  Phar- 
macy, 165  Ind.  414,  58  N.  E.  631;  Marshall 
Field  d  Co.  v.  Clark,  143  U.  S.  649,  693,  36 
L.  ed.  294,  310,  12  Sup.  Ct.  Rep.  495; 
United  States  y.  Ormsbee,  74  Fed.  207; 
Boyd  V.  Bryant,  35  Ark.  69,  37  Am.  Rep.  6 ; 
Home  his.  Co.  v.  Swigert,  104  111.  663; 
Oroesch  v.  State,  42  Ind.  647;  Alcorn  v. 
Hamer,  38  Miss.  652;  Cincinnati,  W.  d  Z. 
R.  Co.  V.  Clinton  County,  1  Ohio  St.  77; 
Cordon  v.  State,  46  Ohio  St.  607,  6  L.  R. 
A.  749,  23  N.  E.  63 ;  Locke's  Appeal,  72  Pa. 
491,  13  Am.  Rep.  716;  Re  Oliver,  17  Wis. 
681;  Bowling  v.  Lancashire  Ins.  Co.  92  Wis. 
63,  31  L.  R.  A.  112,  66  N.  W.  738! 

The  taking  effect  of  the  law  does  not  de- 
pend on  the  department  of  inspection. 

Isenhour  v.  State,  157  Ind.  521,  62  N!  E. 
40;  Thompson  v.  Peru,  29  Ind.  305;  La- 
fayette, M.  d  B.  R.  Co.  ▼.  Geiger,  34  Ind. 
185;  Oroesch  v.  State,  42  Ind.  547;  Cincin- 
nati, W.  d  Z.  R.  Co.  V.  Clinton  County,  1 
Ohio  St.  77;  Stcubenville  d  I.  R.  Co.  v. 
North  Twp.  1  Ohio  St.  105;  Loomis  v.  Spen- 
cer, 1  Ohio  St.  153;  Cass  v.  Dillon,  2  Ohio 
St.  647 ;  State  ex  rel.  Huston  v.  Perry  Coun- 
ty, 5  Ohio  St.  497;  Noble  v.  Baker,  5  Ohio 
St.  524;  Newton  y.  Mahoning  County,  26 
Ohio  St.  619;  State  ex  rel.  Baldwin  v.  Wil- 
liams County,  3  Ohio  C.  C.  403;  Salem 
Tump,  d  C.  Bridge  Corp.  v.  Essex  County, 
100  Mass.  282;  Fox  v.  Fox,  24  Ohio  St. 
335;  Ratcliff  v.  Teters,  27  Ohio  St.  66. 

It  does  not  confer  judicial  functions,  or 
powers. 

Owners  of  Lands  v.  People,  113  III.  296; 
Arms  V.  Ayer,  192  111.  601,  58  L.  R.  A.  277, 
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61  N.  K  851;  Wilkins  v.  State,  113  Ind. 
614,  16  N.  E.  192;  Cleveland,  O.  C.  d  St.  L, 
R.  Co.  V.  BaokuSy  133  Ind.  513,  18  L.  R.  A. 
729,  33  N.  £.  421 ;  Huntington  County  v. 
Heaston,  144  Ind.  583,  41  N.  E.  457,  43  N. 
E.  651;  Miller  v.  State,  149  Ind.  607,  40  L. 
R.  A.  109,  49  N.  E.  894;  State  ex  rel.  Bur- 
rougJis  V.  Webeter,  150  Ind.  607,  41  L.  R.  A. 
212,  60  N.  E.  750;  Femer  v.  State,  151  Ind. 
247,  61  N.  E.  360;  Camahan  v.  State,  155 
Ind.  156,  57  N.  E.  717;  Huntington  County 
V.  Beaoer,  156  Ind.  450,  60  N.  E.  150; 
Qeorge  v.  People,  107  111.  447,  47  N.  E.  741 ; 
State  ex  rel.  Atty.  Gen.  v.  Peters,  43  Ohio 
St.  629,  4  N.  E.  81. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  in  the  name  of  the  state  to  recover 
wages  and  a  penalty  under  the  provisions  of 
§§1  and  2  of  the  act  approved  February  28, 
1809,  commonly  known  as  the  "weekly  wage 
law"  (Laws  1899,  p.  193,  chap.  124).  It  is 
averred  in  the  complaint  that  the  defend- 
ant, the  Republic  Iron  &  Steel  Company,  is 
a  corporation  engaged  in  operating  a  manu- 
facturing plant  at  Muncie,  Indiana,  and 
employs  tlu»rein  a  large  number  of  persons 
to  labor  for  hire;  that  the  defendant  is  not 
a  common  carrier  engaged  in  interstate  com- 
merce; that  on  the  1st  day  of  February, 
1900,  and  prior  thereto,  William  Haverstick 
was  engaged  by  the  defendant  to  work  in 
said  plant;  that  on  the  10th  day  of  Febru- 
ary, 1900,  the  defendant  paid  Haverstick  for 
his  services  rendered  up  to  and  including 
the  31st  day  of  January,  1900,  but  reserved 
and  held  back  wages  due  him  for  seiT*- 
ices  rendered  during  the  first  ten  days  of 
February,  1900;  that  on  the  17th  day  of 
Fe))ruary,  1900,  the  defendant  was  indebted 
to  Haverstidw  for  labor  performed  in  the 
sum  of  $96.95,  which  service  is  set  forth  in 
a  bill  of  particulars  filed  as  a  part  of  the 
complaint;  that  subsequent  to  the  last  day 
of  February,  1900,  Haverstick  was  never  atb- 
sent  from  his  regular  place  of  labor  in  said 
plant  at  any  time  of  stated  payment  of 
wages  fixed  by  the  defendant;  that  Haver- 
stick was  present  at  his  regular  place  of 
labor  on  the  17th  day  of  February,  ready 
and  willing  to  receive  the  wages  due  him, 
and  there  was  due  him  on  said  day  said 
amount  of  $96.05,  and  which  remains  un- 
paid; that  although  the  laws  of  the  state 
of  Indiana  require  the  defendant  to  pay  its 
employees  each  week  all  that  is  due,  save 
only  the  right  to  withhold  from  an  em- 
ployee compensation  for  services  for  six 
days,  said  defendant  wrongfully  and  unlaw- 
fully failed,  neglected,  and  refused  to  com- 
ply with  said  laws,  and  to  pay  Haverstick 
each  week  what  was  due  him.  Prayer  for 
judgment  for  Haverstick  for  amotmt  due, 
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with  6  per  cent  thereon,  and  for  the  state 
a  judgment  equal  to  50  per  cent  of  the  un- 
paid wages.  Appellant's  demurrer  to  the 
complaint  was  overruled,  and  a  proper  ex- 
ception reserved.  Upon  issues  joined,  there 
was  a  trial  by  the  court,  and  a  finding  and 
judgment  for  the  plaintiff  for  $48.45  for 
the  use  of  the  common  schools,  assessed 
against  the  defendant  as  a  penalty  on  the 
amount  due  and  impaid  Haverstick  when 
the  suit  was*  commenced,  and  for  all  costs. 

Appellant's  assault  upon  the  complaint 
questions  the  constitutional  validity  of  the 
statute  upon  which  the  action  is  founded. 
It  is  conceded  that  the  evidence  supports  the 
essential  averments  of  the  complaint,  and 
is  sufficient  to  entitle  appellee  to  a  recovery 
if  the  statute  in  question  is  valid. 

The  preamble  and  three  material  sections 
of  the  act  follow: 

"An  Act  Providing  for  the  Weekly  Pay- 
ment of  Wages  Due  Employees,  Making  It 
Unlawful  for  an  Employer  to  Assess  a  Fine 
against  the  Wages  of  an  Employee,  and  Reg- 
ulating Changes  in  Rate  of  Wages,  Prohib- 
iting the  Assignment  of  Future  Wages ;  Pro- 
viding for  Its  Enforcement  and  Repealing 
All  Laws  in  Conflict  Therewith.  [Approved 
February  28,  1899.] 

"Sec.  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana,  that  every 
person,  company,  corporation,  or  association 
employing  any  person  to  labor,  or  in  any 
other  service  for  hire,  shall  make  weekly 
payments  for  the  fvdl  amount  due  for  such 
labor  or  service,  in  lawful  money  of  the 
United  States  to  within  six  days  or  less  of 
the  time  of  such  payment;  but  if,  at  any 
time  of  stated  payment,  any  employee  as 
aforesaid  shall  be  absent  from  his  regular 
place  of  labor  or  service,  he  shall  be  paid  in 
like  manner  thereafter  on  demand:  Provid- 
ed, that  this  act  shall  not  apply  to  any  em- 
ployee engaged  by  a  common  carrier  in  in- 
terstate commerce:  and.  Provided,  that  the 
labor  commissioners  of  the  state,  after  no- 
tice and  hearing,  may  exempt  any  of  the 
aforesaid  parties  whose  employees  prefer  a 
less  frequent  payment,  from  paying  any  of 
its  employees  weekly,  if,  in  the  opinion  ot 
the  said  commissioners,  the  interests  of  the 
public  and  of  such  employees  will  not  suf- 
fer thereby. 

"Sec.  2.  The  chief  inspector  of  the  depart- 
ment of  inspection  of  this  state,  or  any  per- 
son interested,  may  bring  suit  in  the  name 
of  the  state  in  any  court  of  competent  juris- 
diction, and  the  prosecuting  attorney  of  any 
county  where  such  suit  is  brought  shall 
prosecute  the  same  against  any  person,  com- 
pany, corporation,  or  association  that  neg- 
lects or  refuses  to  comply  with  §  1  of  this 
act,  w^ithin  ten  days  after  such  payment  is 
due  and  left  unpaid[^j^^^i^  case  judgment 
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is  imdered  in  faror  of  said  employee  and 
against  said  defendant  for  the  sum  alleged 
to  be  due  or  any  part  thereof,  6  per  cent  ot 
such  sum  shall  be  added  to  such  payment 
from  the  time  when  payment  was  due;  and 
a  penalty  of  60  per  cent  of  the  amount  of 
such  judgment  shall  be  assessed  and  collect- 
ed from  said  defendant  by  said  court  and 
paid  into  the  school  fund  of  the  state." 

"Sec.  6.  It  is  hereby  made  the  duty  of  the 
chief  inspector  and  of  the  department  of  in- 
spection to  enforce  the  provisions  of  this 
act  by  the  processes  of  the  courts,  and  in 
the  name  of  the  state;  and,  upon  their  fail- 
ure so  to  do,  any  citizen  of  the  state  is  here- 
by authorized  to  do  the  same  in  the  name  of 
the  state." 

Laws  1899,  pp.  193,  194,  chap.  124. 

The  amount  of  wages  due  Haverstick  at 
the  commencement  of  this  suit,  to  wit,  $96.- 
95,  having  been  subsequently,  and  before 
trial,  fully  paid,  the  judgment  rendered  was 
limited  to  an  imposition  of  the  50  per  cent 
penalty  provided  for  by  §  2  of  the  act. 
Hence,  from  the  state  of  the  record,  no  other 
question  is  properly  presented  by  the  ap- 
peal than  the  validity  of  said  sections. 

1.  It  is  first  submitted  that,  because  the 
title  of  the  act  makes  no  mention  of  penal- 
ties for  the  violation  of  its  provisions,  the 
penalty  clause  of  §  2  is  void,  under  article 
4,  §  19.  of  the  Indiana  Constitution,  which 
provides  that  "every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected 
Uierewith,  which  subject  shall  be  expreased 
in  the  title."  The  evident  purpose  in  re- 
quiring a  title  to  a  legislative  proposition 
was  thereby  to  convey  notice  of  the  general 
subject  to  be  affected  to  those  who  are 
called  on  to  act  upon  it,  and  thus  to  pre- 
vent deception  by  the  blending  of  incon- 
gruous subjects  in  the  same  act.  It  is  only 
necessary  that  the  general  subject  of  the  act 
be  expressed — ^that  is,  be  indicated — ^by  the 
title.  It  is  not  essential  that  the  means 
and  methods  provided  in  the  act  for  the  se- 
curing of  intended  results  and  ends  shall 
be  set  forth  in  the  title.  The  Constitution 
is  satisfied  if  the  constituent  means  em- 
braced in  the  body  of  the  act  have  a  proper 
relation  to  each  other  and  to  the  subject  ex- 
pressed in  the  title,  and  are  consistent,  in 
tending  to  carry  forward  and  to  accomplish 
the  general  purpose  indicated  by  the  title 
and  intended  by  the  legislation.  laenhour 
V.  State,  157  Ind.  617,  623,  62  N.  E.  40; 
LeiDis  V.  State,  148  Ind.  346,  47  N.  E.  676; 
Benson  v.  Christian,  129  Ind.  635,  29  N.  E. 
26;  Indianapolis  v.  JIuegele,  115  Ind.  581, 
18  N.  E.  172.  No  act  of  the  legislature  can 
be  made  effective  without  some  reasonable 
provision  for  its  enforcement,  and  the  as- 
sessment of  a  penalty  for  noncompliance  has 
long  and  many  times  been  recognized  by 
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the  general  assembly  and  the  oonrts  of  this 
state  as  an  efficient  and  reasonable  means  of 
securing  obedience.  The  subject  of  the  act 
in  question  is  "to  Provide  for  the  Weekly 
Payment  of  Wages  Due,"  and,  to  secure  per- 
formance of  the  duty  thus  imposed  upon  em- 
ployers, a  penalty  is  provided  for  nonper- 
formance. The  penalty  provision  of  §  2  is, 
therefore,  not  only  connected  with  and  ger- 
mane to  the  subject  of  the  act,  but  calcu- 
lated to  be  an  effective  means  in  accomplish- 
ing the  purpose  indicated  by  the  title. 
Hence,  the  provision  is  not  within  the  evil 
intended  by  the  Constitution  to  be  excluded. 
2.  It  is  not  necessai-y  to  a  disposition  of 
the  case  that  we  determine  whether  appel- 
lant, being  arraigned  on  a  state  statute,  can 
demand  protection  of  its  liberty  and  prop- 
erty under  the  6th  Amendment  of  Federal 
Constitution  (see  Thorington  v.  Montgom- 
ery, 147  U.  S.  490,  37  L.  ed.  252,  13  Sup. 
Ct.  Rep.  394;  Holden  v.  Hardy,  169  U.  S. 
366-382,  42  L.  ed.  780-788,  18  Sup.  Ct.  Rep. 
383;  State  v.  Boswell,  104  Ind.  541,  4  N. 
E.  676;  Butler  v.  State,  97  Ind.  378,  382), 
or  whetlier,  being  a  corporation,  the  right 
to  sue  and  be  sued  so  invests  it  with  citizen- 
ship as  to  entitle  it  to  invoke  the  14th 
Amendment  to  the  Federal  Constitution 
against  an  abridgment  of  its  privileges  and 
immunities.  See  Orient  Ins,  Co.  v.  Daggs, 
172  U.  S.  657, 43  L.  ed.  652,  19  Sup.  Ct.  Rep. 
281, 130  Mo.  396,  36  L.  R.  A.  227,  38  S.  W. 
86.  It  is  not  denied  that  appellant,  though  a 
corporation,  is  a  person,  within  the  rulings 
of  the  Supreme  Court  of  the  United  States, 
and  as  such  may  demand  that  its  liberty 
and  property  be  safeguarded  under  the  last  - 
two  clauses  of  §  1  of  the  14th  Amendment 
to  the  Federal  Constitution,  which  declares : 
"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property;  without  due  process 
of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  It  is  furthermore  conceded  that  ap- 
pellant may  invoke,  as  it  does,  the  guaran- 
ties of  the  Federal  and  state  Constitutions 
against  the  impairment  of  ccm tracts  (U.  S. 
Const,  art.  1,  §  10;  State  Const  art.  1,  $ 
24)  ;  and,  putting  aside  all  subsidiary  ques- 
tions not  properly  involved  in  the  appeal, 
we  come  directly  to  a  consideration  of  the 
judgment  rendered,  which  stands  wholly 
upon  the  statute,  and  which  must  fall  if  the 
supporting  provisions  of  the  statute  are 
found  to  be  imconstitutional. 

Appellant  is  authorized  to  contract  and 
be  contracted  with  as  a  natural  person,  and 
we  must,  therefore,  assume  at  the  beginning 
that  in  its  legislation  the  state  is  bound  to 
recognize,  even  in  the  exercise  of  its  police 
power,  the  right  of  all  persons  to  the  equal 
protection  of  the  laws,  and  to  the  security 
afforded  by  due  process  of  law.    The  right  to 
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a  sustenanoe,  and  to  acquire  property,  and 
to  make  treaties  in  relation  thereto,  is  lib- 
erty, in  tbe  constitutional  sense.  Labor  is 
property.  It  is  exchangeable  for  food  and 
raiment  and  comforts,  and  may  be  bought 
and  sold,  and  contracts  made  in  relation 
thereto,  the  same  as  concerning  any  other 
property. 

The  question  l^erefore  arises.  Is  the  arbi- 
trary denial  of  the  right  to  exchange  money 
for  labor — one  class  of  property  for  another 
— in  matters  which  affect  no  public  interest, 
an  unwarrantable  interference  with  the 
rieht  of  contract,  and  a  depriving  of  the  per- 
son of  liberty  and  property  without  due  pro- 
cess of  law?  The  only  rational  grounds 
upon  which  it  is  claimed  there  may  be  legis- 
lative interference  with  freedom  of  contract 
for  lawful  purposes  is  in  the  exercise  of  that 
undefined,  reserved  force  of  the  people 
known  as  the  "police  power."  There  is  a  di- 
vergence of  view  as  to  the  proper  scope  and 
application  of  this  power,  but  all  authori- 
ties seem  to  agree  that  it  may  be  exerted 
only  on  behalf  of  some  general,  public  inter- 
est, as  disting^shed  from  individuals  or 
classes ;  that  is  to  say,  to  protect  the  public 
health,  safety,  morals,  prevent  fraud  and 
oppression,  and  promote  the  general  welfare. 
It  is  not  to  be  invoked  to  protect  one  class 
of  citizens  against  another  class  unless  such 
interference  is  for  the  real  protection  of  so- 
ciety' in  general.  As  far-reaching  and  flex- 
ible as  the  power  has  often  been  held  to  be, 
it  is  nowhere  claimed  for  it  that  it  may 
override  the  Constitution,  and  strike  down  a 
right  that  has  been  solemnly  and  expressly 
guaranteed  by  the  fundamental  law.  The 
legislature  has  exclusive  authority  to  make 
laws  setting  it  in  motion  and  regulating  its 
exercise.  This  body,  therefore,  very  proper- 
ly has  a  wide  discretion  in  determining 
what  interest  of  the  public  requires  it,  and 
what  measures  are  necessary  for  the  protec- 
tion of  such  interest.  But  when  the  power 
is  used  for  the  purpose  of  regulating  a  busi- 
ness, occupation,  or  employment  which  in  it- 
self is  lawful  and  useful  to  the  community, 
it  bocoiiies  the  duty  of  the  court,  when  called 
on,  to  decide  whether  the  particular  regula- 
tion is  just  and  reasonable  and  in  harmony 
with  the  constitutional  guaranties,  or 
whether  it  is  an  unwarrantable  invasion  of 
the  protected  rights  of  the  citizen  to  pursue 
such  business  or  employment  upon  terms  of 
his  own  choosing.  Street  v.  Varney  Elec- 
tHcal  Supply  Co.  (Ind.)  61  L.  R.  A  154,  66 
N.  E.  895;  State  v.  Oerhardt,  145  Ind.  439, 
33  I..  R.  A.  313,  44  N.  E.  469 ;  People  ex  ret. 
Rodacrs  v.  Colei\  166  N.  Y.  1,  52  L.  R.  A. 
814,  59  N.  E.  716;  Colon  v.  Lisk,  153  N.  Y. 
188,  196,  47  N.  E.  302;  Ruhstrat  v.  People, 
185  111.  133,  49  L.  R.  A.  181,  57  N.  E.  41; 
State  ex  rel,  Wyatt  v.  Aahhrook,  164  Mo, 
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375,  48  L.  R.  A.  265,  55  S.  W.  627 ;  Mugler 
v.  Kansas,  123  U.  S.  661,  31  L.  ed.  210,  8 
Sup.  Ct.  Rep.  273;  Lawton  v.  Steele,  162  U. 
8.  133,  137,  38  L.  ed.  386,  388,  14  Sup.  Ct. 
Hep.  499;  J5x  parte  Whitwell,  98  Cal.  73,  10 
L.  R  A.  727,  32  Pac.  870;  Askam  v.  King 
County,  9  Wash.  1,  36  Pac.  1097 ;  Eden  v. 
People,  161  111.  296,  32  L.  R.  A,  664,  43  N. 
E.  1108;  Tiedenian,  State  k  Federal  Control 
of  Persons  &  Property,  {  1;  Tiedeman,  Pol. 
Power,  §  86 ;  Connolly  v.  Union  Sewer  Pipe 
Co,  184  U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431. 

We  quote  the  words  of  Brown,  J.,  in  Latr- 
ton  V.  Steele,  162  U.  S.  133,  137,  38  L.  ed. 
386,  388,  14  Sup.  Ct.  Rep.  499:  "To  justify 
the  state  in  thus  interposing  its  authority 
in  behalf  of  the  public,  it  must  appear,  first, 
that  the  interests  of  the  public  generally,  as 
distinguished  from  those  of  a  particular 
class,  require  such  interference;  and,  second, 
that  the  means  are  reasonably  necessary  for 
the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  Tbe 
legislature  may  not,  under  the  guise  of  pro- 
tecting the  public  interests,  arbitrarily  in- 
terfere with  private  business,  or  impose  un- 
usual and  tmnecessary  restrictions  upon 
lawful  occupations.  In  other  words,  its  de- 
termination as  to  what  is  a  proper  exercise 
of  its  police  powers  is  not  final  or  conclusive, 
but  is  subject  to  the  supervision  of  the 
courts."  It  follows  that  a  statute,  to  be 
within  the  power,  must  be  responsive  to 
some  public  necessity,  suitable  to  subserve 
it,  and  reasonable  in  its  operation  upon  the 
persons  whom  it  affects.  It  is  not  claimed 
that  the  weekly  payment  of  wages  involves 
any  question  of  public  health,  public  safety, 
or  public  morals. 

The  attorney  general  endeavors  to  justify 
the  law  upon  two  grounds:  (1)  The  wage 
earners  are  not  upon  an  equal  footing  with 
employers,  and  opportunities  for  oppression 
and  consequent  public  suffering  ensue;  and 
( 2 )  thrift  being  beneficial  to  the  community, 
it  should  be  encouraged  by  enabling  work- 
men to  pay  cash  for  current  demands,  which 
can  only  be  done  by  requiring  frequent  pay- 
ment of  wages.  Assuming  all  these  things 
to  be  true,  they  do  not  of  themselves  justify 
the  arbitrary  invasion  of  the  personal  rights 
and  liberty  of  the  citizen.  Liberty  to  con- 
tract on  one's  own  terms,  to  decide  for  him- 
self his  own  employment,  to  buy  and  sell,  to 
exchange  one  belonging  for  another,  are 
among  his  most  valuable  and  cherished 
rights.  As  was  said  in  State  ex  rel.  Wyatt 
V.  Ashbrook,  164  Mo.  376,  48  L.  R.  A.  265,  . 
55  S.  W.  627 :  "In  order  to  sustain  legisla- 
tion of  the  character  of  the  act  in  question 
as  a  police  measure,  the  courts  must  be  able 
to  see  that  its  object,  to  some  degree,  tendii 
towards  the  prevention  of  some  offense jJtC 
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manitest  evil,  or  has  for  its  aim  the  preser* 
vation  of  the  public  health,  morals,  safety, 
or  welfare.  .  .  .  Mere  legislative  assump- 
tion of  the  right  to  direct  and  indicate  the 
channel  and  course  into  which  the  private 
cmergics  of  the  citizen  shall  flow,  or  attempt 
to  abridge  or  hajnper  his  right  to  pursue 
any  lawful  calling  or  avocation  which  he 
may  choose,  without  unreasonable  regulation 
or  molestation,  have  ever  been  condemned  in 
all  free  government."  "If  there  is  one  thing 
which  more  than  another,"  says  Justice 
Shiras,  in  Baltimore  d  0.  8.  W.  R.  Co,  v. 
Voigt,  176  U.  S.  606,  44  L.  ed.  564,  20  Sup. 
Ct.  Rep.  385,  '*public  policy  requires,  it  is 
that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmoet  liberty  of 
contracting,  and  that  their  contracts,  when 
entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  by  courts 
of  justice." 

Is  the  statute  in  question  a  reasonable 
regulation,  and  reasonable  in  its  operation 
upon  the  persons  whom  it  affects?  The  con- 
tract prohibited  affects  employer  and  em- 
ployee alike.  If  the  master  can  employ  only 
upon  terms  of  weekly  payment,  the  work- 
man can  find  employment  on  no  other  term.s. 
It  will  be  observed  that  the  statute  gives  the 
parties  no  choice, — no  right  to  waive  the 
provisions  of  the  law.  The  language  is: 
"Everj'  person,  company,  or  corporation,  em- 
ploying any  person  to  labor,  shall  make 
weekly  payments  for  the  full  amount  due 
for  such  labor,  and  the  chief  inspector,  or 
any  person  interested,  may  bring  suit  in  the 
name  of  the  state,  against  any  person,  com- 
pany, or  corporation  that  neglects  or  refuses 
to  comply  within  ten  days  after  such  pay- 
ment is  due  and  left  unpaid."  The  obvious 
intention  of  the  legislature  was  to  make  con- 
tracts for  persons  that  they  would  not  in  all 
cases  make  for  themselves,  and  to  forbid  the 
making  of  contracts  that  they  would  make. 
The  laborer  may  be  the  chief  sufferer.  His 
labor  may  be  the  only  means  of  supplying 
himself  and  family,  but  by  this  law  he  is  de- 
nied the  right  to  work,  and  another  the 
ri^ht  to  employ  him,  imless  he  can  be  paid 
once  a  week.  Any  kiw  or  policy  that  dis- 
ables the  citizen. from  making  a  contract 
whereby  he  may  find  lawful,  needed,  and  sat- 
isfactory employment  is  unreasonable.  It 
may  be  that  the  workman  will  desire  and  re- 
quest his  employer,  as  conducive  to  economy 
and  saving,  to  keep  back  all  wages  not 
needed  for  current  necessities.  Whether  he 
leaves  his  surplus  earnings  with  his  em- 
ployer, or  deposits  them  with  the  building 
.ind  loan  association  or  with  the  savings 
bank,  involves  no  public  interest,  and  affects 
no  public  concern.  Yet,  according  to  this 
statute,  if,  in  a  fair  and  open  agreement,  the 
employer  ^'neglects  or  refuses"  to  pay  the 
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full  amount  earned  for  a  period  of  ten  days 
after  due,  the  chief  inspector  may,  if  he  dis- 
approves the  arrangement  (and  upon  his 
failure  to  act  any  citizen  of  the  state  may ) 
sue,  without  the  consent,  and  even  over  the 
protest,  of  the  workman,  in  the  name  of  the 
state,  and  not  only  compel  payment,  but 
mulct  the  employer  in  a  50  per  cent  penalty 
for  making  an  honest  effort  to  favor  his  em- 
ployee. The  statute  places  the  w^age  earners 
of  the  state  under  quasi  guardianship.  It 
classes  them  with  minors  and  other  persons 
under  legal  disability,  by  making  their  con- 
tracts void  at  the  pleasure  of  a  public  officer. 
It  tends  to  degrade  them  as  citizens,  by  im- 
peaching their  ability  to  take  care  of  them- 
selves. It  is  paternalism,  pure  and  simple, 
and  in  violent  conflict  with  the  liberty  and 
equality  theory  of  our  institutions.  It  is  no 
argument  to  say  that  our  assumption  is  un- 
reasonable, and  that  the  in.spector  is  not 
likely  to  interfere  in  such  cases.  Whether 
he  will  or  not  is  unimportant.  In  diHoussing 
the  constitutionality  of  the  act  in  question, 
it  is  to  be  determined,  not  by  what  has  been 
done  or  is  likely  to  be  done  under  it,  but 
what  may  be  done  under  and  by  virtue  of  its 
authority.  We  do  not  assert  that  the  legis- 
lature is  powerless  to  regulate  the  payment 
of  wages  when  the  same  are  paid  at  unrea- 
sonable periods,  or  that  a  community  com- 
posed largely  of  workingmen  may  not  be 
injuriously  affected  by  unduly  delayed  pay- 
ments, for  these  questions  are  not  before  us ; 
but  what  we  do  hold  is  that  this  statute, 
which  takes  away  from  both  the  employer 
and  employee,  whether  in  the  shop,  in  the 
store,  or  on  the  farm,  all  power  to  contract 
for  labor,  except  upon  terms  of  weekly 
paymeTit  of  wages  in  cdsh,  is  an  unreason- 
able, and  therefore  an  unconstitutional, 
restriction. 

It  is  also  contended  that  appellant,  being 
an  employer,  and  not  an  employee,. can  only 
raise  such  questions  as  involve  the  rights 
of  employers,  and  that  the  constitutional 
right  of  a  laborer  to  contract  to  do  lawful 
work  upon  terms  satisfactory  to  him  cannot 
be  questioned  or  appropriated  by  an  em- 
ployer as  a  defense;  thus  applying  to  con- 
tracting parties  the  rule  affirmed  in  Pitts- 
burgh, C.  C.  d  St.  L.  R.  Co.  v.  Montgomery, 
162  Ind.  1,  13,  49  N.  K.  582,  and  many  other 
cases.  We  are  unwilling  to  admit  that  this 
is  a  proper  case  for  the  application  of  the 
rule,  since  we  are  unable  to  see  how  the  re- 
sult may  be  different,  whether  the  laborer  is 
disqualified  from  entering  into  a  contract  of 
employment,  or  the  employer  disqualified 
from  making  it.  In  either  view,  the  con- 
tract which  the  parties  desire  to  make  is 
prevented,  and  both  parties  mutually  and 
equally  affected  by  the  interdiction. 

We  would  not  be  understood  as  holding 
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that  the  freedom  of  contract  is  wholly  be- 
yond legislative  control.  There  are  many 
instances  in  which  restraint  may  be  prop- 
erly imposed,  but  in  each  and  every  one  the 
relation  to  some  public  benefit  must  be  clear- 
h'  discernible.  Certain  contracts  are  re- 
quired to  be  in  writing,  manifestly  to 
promote  public  morals  by  removing  the 
temptation  to  perpetrate  frauds  by  perjury. 
A  houf«eholder  is  disqualified  from  with- 
drawing in  advance  from  those  dependent 
upon  him  the  benefits  of  the  exemption  laws, 
and  thus  prevented  from  imposing  upon  the 
public  the  burden  of  their  sustenance.  Stat- 
utes limiting  the  rate  of  interest  are  valid, 
as  preventing  unconscionable  extortion;  and 
so  on  through  a  long  list  that  might  be 
given,  each  showing  a  logical  and  an  appro- 
priate relation  to  the  promotion  or  protec- 
tion of  some  interest  of  society. 

The  cases  of  the  Opinion  of  the  Justices, 
163  Mass.  502,  suh  nom.  Re  House  Bill  No, 
J2S0.  28  L.  R.  A.  344,  40  N.  E.  713;  State 
ex  rcl.  Curtis  v.  Brown  d  8.  Mfg.  Co.  18  R. 
I.  10.  17  L.  R.  A.  856,  26  Atl.  246;  and 
Skinner  v.  Garnett  Oold-Min.  Co.  96  Fed. 
735,  cited  by  the  attorney  general  as  sus- 
taining his  contention,  cannot  be  accepted  as 
controlling  precedents.  The  Massachusetts 
case  is  not  an  adjudication  at  all,  but  the 
uncontested  answer  of  the  justices  of  the  su- 
premo court  to  a  question  propounded  to 
them  by  the  house  of  representatives,  whicb 
we  quote:  "Is  it  within  the  constitutional 
power  of  the  legislature  to  extend  the  appli- 
cation of  the  present  law,  relative  to  the 
weekly  payment  of  wages  by  corporations, 
to  private  individuals  and  partnerships?" 
The  premise  upon  which  the  answer  of  the 
justices  is  constructed  is  indicated  in  the 
opening  lines  as  follows:  "Your  question 
implies  that  in  your  opinion  the  present  law 
relating  to  the  weekly  payment  of  wages  by 
certain  corporations  to  their  employees  is 
constitutional,  and  your  inquiry  is  whether 
it  is  within  the  constitutional  power  of  the 
legislature  to  extend  the  law  to  private  in- 
dividiials  and  to  partnerships."  The  ques- 
tion before  the  justices  was  not  the  consti- 
tutionality of  the  law  as  it  existed,  but,  as- 


suming that  the  statute  was  valid  as  it  ap- 
plied to  corporations,  was  it  constitutional 
to  extend  its  provisions  to  individuals  and 
partnerships?  Moreover,  it  is  expressly 
noted  by  the  justices  that  the  power  granted 
the  legislature  by  the  Constitution  of  that 
state  is  more  comprehensive  than  that  found 
in  the  Constitutions  of  some  of  the  other 
states,  and  the  provision  pointed  out  and  re- 
lied upon  as  supporting  the  view  expressed 
is  radically  different  and  broader  than  the 
provisions  of  the  Indiana  Constitution.  The 
Rhode  Island  case  is  even  less  a  precedent, 
because  it  rests  upon  the  theory  that  the 
statute  was  but  an  amendment  to  the  char- 
ter of  a  corporation,  under  the  reserved 
power  of  the  legislature  to  amend.  The 
flf/ctntwr  Case  is  of  little  value,  (I)  becauae 
it  involves  the  payment  of  wages  monthly; 
and  (2)  because  the  decision  of  Judge  Mor- 
row turns  on  substantially  the  same  grounds 
as  the  Rhode  Island  case.  Similar  statutes 
are  held  to  be  unconstitutional  in  the  follow- 
ing cases:  Braceville  Coal  Co.  v.  People 
(weekly  payment)  147  Dl.  66,  22  L.  R.  A. 
340,  36  N.  E.  62;  Com.  v.  Isenherg  (biwedc- 
ly  payment)  4  Pa.  Dist.  R.  679;  Ban  An- 
tonio d  A.  P.  R.  Co.  ▼.  Wilson  (biweekly 
payment)  4  Tex.  App.  Civ.  Cas.  (Willson) 
§  323,  p.  666,  19  S.  W.  910.  The  following 
cases  are  also  instructive  upon  the  general 
subject:  State  v.  Fire  Creek  Coal  A  Coke 
Co.  33  W.  Va.  188,  6  L.  R.  A.  359,  10  S.  E. 
288;  Godoharles  v.  Wigeman,  113  Pa.  431, 
6  Atl.  354;  State  v.  Loomis,  116  Mo.  307,  21 
Ij.  R.  a.  789,  22  S.  W.  350. 

The  foregoing  conclusions  lead  us  to  con- 
clude that  the  act  in  controversy,  so  far  as 
it  relates  to  the  question  herein  involved,  is 
in  violation  of  §  1,  art.  1,  of  the  state  Con- 
stitution, commonly  known  as  the  "Bill  of 
Rights,"  and  of  the  14th  Amendment  to  the 
Federal  Constitution,  denying  a  state  the 
pcwcr  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law,  and 
the  demurrer  to  the  complaint  should  have 
been  sustained. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  sustain  appellant's  de- 
murrer to  the  complaint. 
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Joshua  M.  SEARS 

V. 

BOARD    OF    STREET    COAMTSSIONERS 

OF  THE  CITY  OF  BOSTON, 

And  Eleven  Other  Cases. 

(180  Mass.  274.) 
1.    Tbe   cost   and   benefit   of  the   Trltole 


improvemeiit  altoiild  be  eonsldered  la 
«s«e«Blnflr  the  property  on  either  street, 
and  not  merely  that  on  the  street  where  tho 
property  Is  situated,  under  a  statute  provid- 
ing for  the  building  of  a  union  passenger  sta- 
tion, and  the  extension  of  two  streets,  and  the 
widening  of  one  of  them,  and  directing  tho 
assessment,  uiM>n  any  real  estate  which  re- 
ceives any  peculiar  benefit  from  the  construe- 


Note. — As  to  necessity  of  benefits  as  basis  of  |  Re  Madera  Irrig.  Dist.  Bonds  (Cal.)  14  L.  R.  A. 
local  assessments  generally,  see,  in  this  series,  I  765,  and  note;  Raleigh  v.  Peace  (N.  C)  17  Ia. 
62  L.  R.  A. 
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tion  of  the  station,  and  the  streets,  of  a  pro- 
portional part  of  the  expense  incurred  by  the 
city  therefor. 

9l  In  determlnliiff  tlie  eomt  of  an  Im- 
l»ro^euient  consisting  of  a  union  passenger 
station  and  the  Improvement  of  two  streets 
connecting  therewith,  which  shall  be  assessed 
on  property  abutting  on  either  street,  the  leg- 
islature may  iump  the  cost  of  the  improve- 
ment on  both  streets,  and  is  not  required  to 
confine  the  amount  to  be  assessed  against  the 
property  on  either  to  the  cost  of  the  Improve- 
ment upon  it. 

8.  Tlte  benefit  to  property  located  on 
one  street  by  reason  of  the  location  of  a 
union  passenger  station  and  the  extension 
and  Improvement  of  that  street  and  another 
one  may  be  determined  for  the  purpose  of 
assessing  upon  it  Its  proportional  cost  of  the 
Improvement,  without  considering  the  benefit 
to  other  property  by  reason  of  the  station  in 
connection  with  changes  in  other  streets  be- 
side the  two  named,  and  property  upon  which 
is  made  a  separate  assessment  district 

4.  Tl&e  time  of  flnUhlner  the  paasenaror 
station  may  be  taken  aa  tbe  moment 
for  estliuatlng:  the  benefit  In  the  assess- 
ment of  the  cost  upon  property  benefited  by 
the  location  of  the  station  and  the  improve- 
ment of  streets  leading  to  it,  and  the  public 
is  not  limited  to  the  time  when  its  work  upon 
the  improvement  Is  finished. 

CS.  In  aaaenalngr  upon  abattlnar  property 
tlie  coat  of  the  Improvement  of 
streets  leading  to  a  newly  located  passen- 
ger station,  the  benefit  to  the  property,  aris- 
ing from  the  station,  may  be  considered,  as 
well  as  that  from  the  Improvement  of  the 
street,  where  the  location  of  the  station  and 
the  street  Improvement  are  all  parts  of  the 
same  improvement,  and  the  benefit  to  the 
property  assessed  results  entirely  from  the 
city's  expenditures. 

0.  Vhe  purpose  for  ivhich  a  union  pas- 
aenarer  station  Is  located  Is  sufficiently 
public  to  authorize  special  assessments  upon 
property  thereby  benefited  for  the  cost  of  the 
improvements  In  streets,  made  necessary  by 
such  location. 

7.  The  benefit  to  property  In  the  -vicin- 
ity of  a  neivly  located  passenger  sta- 
tion may  be  so  different  from  the  general 
benefit  to  all  the  property  in  the  city  as  to 
justify  an  assessment  of  a  portion  of  the  cost 
of  improving  streets  leading  to  the  station, 
made  necescary  by  it 

&  The  court  cannot«  on  certiorari  to 
revie^v  an  assessment  upon  property 
benefited  for  the  cost  of  a  street  improvement, 
go  behind  a  finding  that  the  property  assessed 
was  all  that  was  benefited  beyond  the  general 
advantage  to  the  real  estate  in  the  city. 

(January  3,   1902.) 


APPLICATION  for  a  writ  of  certiorari  to 
quash  assessments  which  had  been  made 
to  meet  the  expense  of  a  street  improvement. 
Dismissed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  JjouIb  D.  Brandeis*  William 
H«  Bviibar,  and  Jolin  G.  Palfrey,  amioi 
curies : 

Tlie  levy  of  a  betterment  assessment  is 
an  exercise  of  the  taxing  power.  Such  as- 
sessments are  special  burdens  imposed  upon 
a  particular  class  for  a  particular  purpose; 
the  authority,  and  the  only  authority,  for 
imposing  such  special  burdens  is  the  power, 
to  tax. 

Dorgan  v.  Boston,  12  Allen,  223 ;  Harvard 
College  v.  Boston,  104  Mass.  470;  Mt,  Au- 
hum  Cemetery  v.  Cambridge,  150  Mass.  12, 
4  L.  R.  A.  836,  22  N.  E.  66;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  355,  31  L.  ed.  763,  767, 
8  Sup.  Ct.  Rep.  921;  Norwood  v.  Baker, 
172  U.  a.  269,  280,  43  L.  ed.  443,  447,  19 
Sup.  Ct.  Rep.  187. 

The  general  power  of  taxation  is  limited 
to  the  right  to  raise  money  to  meet  public 
expenses  for  public  purposes. 

Minot  V.  West  Roxhury,  112  Mass.  1,  17 
Am.  Rep.  52;  Coolidge  v.  Brookline,  114 
Mass.  592;  Mead  v.  Acton,  139  Mass.  341, 
1  N.  K.  413;  Citizens*  Sav.  d  L,  Asso.  v. 
Topeka,  20  Wall.  655,  22  L.  ed.  455. 

As  the  power  to  tax  is  confined  to  raising 
money  required  for  the  performance  of  some 
public  duty  cast  upon  the  taxing  body,  so 
the  power  to  levy  a  special  assessment  i& 
necessarily  limited  in  like  manner;  but  the 
latter  power  is  further  limited  as  to  the 
class  of  public  duties  for  the  performance 
of  which  assessments  may  be  levied. 

If  the  special  assessment  is  levied  to  pro- 
vide for  the  performance  of  a  public  duty 
which  has  as  its  purpose  conferring  such 
a  special  benefit,  it  is  rightly  held  that  a 
tax  is  not  disproportjonal  or  unreasonable 
which  to  the  extent  of  this  special  benefit 
imposes  a  special  burden  on  the  class  l)ene- 
fited. 

Dorgan  v.  Boston,  12  Allen,  223;  Sears 
V.  Boston  Street  Comrs.  173  Mass.  350,  53 
N.  E.  876;  Norwood  v.  Baker,  172  U.  S.  269, 
43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 

The  assessment  still  remains,  however,  a 
tax.  The  benefit  derived  is  not  a  subject- 
matter  of  taxation,  an  additional  source  of 


R.  A.  330,  and  note;  Davis  v.  Litchfield  (111.) 
21  L.  R.  A.  563,  and  note;  Ashberry  v.  Roanoke 
(Va.)  42  L.  U.  A.  636;  Weed  v.  Boston  (Mass.) 
42  L.  R.  A.  642;  Rolph  v.  Fargo  (N.  D.)  42 
L.  R.  A.  646;  Sears  v.  Boston  (Mass.)  43  L.  R. 
A.  834  ;  Ilutcheson  v.  Storrle  (Tex.)  45  L.  R.  A, 
28»;  Schroder  v.  Overman  (Ohio)  47  L.  R.  A. 
156;  Kersten  v.  Milwaukee  (Wis.)  48  L.  R.  A. 
8;>1;  Adams  v.  Shelbyvllle  (Ind.)  49  L.  R.  A. 
62  L.  R.  A.  10 


797;  Shank  v.  Smith  (Ind.)  55  L.  R.  A.  564; 
Ramsey  County  v.  Robert  P.  I-.€wi8  Co.  (Minn.) 
53  L.  R.  A.  421  ;  Barber  Asphalt  Paving  Co.  v. 
French  (Mo.)  54  L.  R,  A.  492,  Affirmed  In  45 
L.  ed.  U.  S.  879;  King  v.  Portland  (Or.)  55  L. 
R.  A.  812;  Webster  v.  Fargo  (N.  D.)  56  L.  R. 
A.  156;  People  ex  rel.  Scott  v.  Pitt  (N.  Y.)  58 
L.  R.  A.  372;  Smith  v.  W^orcester  (Mass.)  59 
L.  R.  A.  728. 
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public  revenue.  It  justifies  the  imposition, 
on  the  persons  or  property  specially  bene- 
fited, of  the  public  burden  by  which  the 
benefit  was  secured,  to  the  extent  of  the 
special  benefit;  but  it  does  not  justify  the 
imposition  of  any  other  burden.  It  only 
fixes  a  limit  beyond  which  the  assessment 
cannot  go. 

Weed  V.  Boston,  172  Mass.  28,  42  L.  R.  A. 
642,  51  N.  E.  204;  Dexter  v.  Boston,  176 
Mass.  247,  57  N.  E.  379;  Jones  v.  Boston, 
104  Mass.  461. 

The  assessment  is  a  tax  levied  to  meet  the 
cost  to  the  public  of  the  improvement;  it 
can  be  levied  for  no  other  purpose;  and, 
like  taxes  for  other  purposes,  must  not  sub- 
stantially exceed  the  amount  of  the  cost. 

Norwood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187;  Macon  v.  Patty, 
61  Miss.  378,  34  Am.  Rep.  451 ;  McCormack 
V.  Patchin,  53  Mo.  33,  14  Am.  Rep.  440. 

A  statute  purporting  to  authorize  an  as- 
sessment where  there  is  no  special  benefit, 
or  in  substantial  excess  of  such  benefit,  is 
void  as  imposing  a  disproportional  tax. 

Weed  V.  Boston,  172  Mass.  28,  42  L.  R.  A. 
642,  61  N.  E.  204;  Sears  v.  Boston  Street 
Comrs.  173  Mass.  350,  53  N.  E.  876;  Dexter 
V.  Boston,  176  Mass.  247,  57  N.  E.  379; 
NortQood  V.  Baker,  172  U.  S.  269,  43  L.  ed. 
443,  19  Sup.  Ct.  Rep.  187. 

Tlie  station  caused  no  special  benefit  to 
property  for  which  an  assessment  could  be 
laid. 

Tllinois  C.  R.  Co.  v.  Decatur,  147  U.  S. 
190,  197,  37  L.  ed.  132,  134,  13  Sup.  Ct.  Rep. 
293 ;  Boston  Seatnen^s  Friend  Soo.  v.  Boston, 
116  Mass.  181,  17  Am.  Rep.  153;  Sears  v. 
Boston,  173  Mass.  71,  43  L.  R.  A.  834,  53 
N.  E.  138. 

The  construction  of  the  station  and  of  the 
streets  did  not  constitute  a  single  improve- 
ment. 

JAncoln  v.  Boston  Street  Comrs,  176  Mass. 
210,  57  N.  E.  350.      • 

Assuming  that  tlie  act  provided  for  a  sin- 
gle improvement,  the  assessment  authorized 
was  not  a  proportional  tax. 

Butler  V.  Worcester,  112  Mass.  541;  Kelso 
v.  Boston,  120  Mass.  297. 

Messrs.  HntcMns  A  Wheeler,  Gaston, 
Snow,  A  Saltonstall,  and  Henry  Endt- 
cott,  Jr.,  also  for  petitioners. 

Mr.  Thomas  M.  Babson  for  respond- 
i^nts. 

Holnies,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

These  are  petitions  for  writs  of  certiorari 
to  quash  assessments  made  by  the  defend- 
ants under  Stat.  1896,  chap.  516,  S  14.  The 
act  created  a  corporation  with  power  to 
build  the  Southern  Union  Passenger  Station 
in  IJoston.  The  stock  was  to  belong  to  the 
02  L.  R.  A. 


five  railroads  that  were  to  use  the  station, 
and  the  corporation  was  to  purchase  or  take 
the  specified  land  and  to  build  the  station. 
By  §  11,  in  order  to  render  the  station  and 
passenger  facilities  accessible  and  conven- 
ient for  public  use,  the  defendants  were 
ordered  to  make  certain  changes  in  the 
streets  of  Boston,  the  chief  of  which  were 
the  widening  and  extension  of  Cove  street 
and  the  extension  of  Summer  street,  and 
then  by  §  14  they  were  directed  to  assess  up- 
on any  real  estate  in  Boston  which  in  their 
opinion  "receives  any  benefit  and  advantage 
from  the  location  and  construction  of  said 
union  station,  Summer  street  and  Cove 
street,  beyond  the  general  advantage  to  all 
real  estate  in  said  city,  a  proportionate  part 
of  one  half  of  the  expense  incurred  by  said 
city  therefor,  but  in  no  case  exceeding  such 
benefit  and  advantage."  The  defendants 
liave  made  their  assessment,  reciting  that 
"the  union  station.  Summer  street  and  Cove 
street,  provided  for  by"  the  act,  "have  been 
located,  constructed,  and  completed,"  adjudi- 
cating that  each  of  the  estates  in  a  schedule 
"received  benefit  and  advantage  from  such 
location  and  construction  beyond  the  general 
advantage  to  all  real  estate  in  said  city, 
and  that  said  estates  are  all  the  estates 
receiving  such  benefit  and  advantage,"  de- 
termining the  amount  of  "one  half  of  the 
expense  incurred  by  the  city  for  such  loca- 
tion and  construction,"  and  thereupon  as- 
.sessihg  upon  each  estate  a  certain  sum  "as 
the  part  of  said  one  half  of  said  expense, 
proportionate  to,  and  not  exceeding,  said 
benefit  and  advantage  so  received  by  the 
estate." 

Against  the  assessment  it  is  argued  that 
by  a  true  construction  of  the  words  quoted 
from  the  statute  the  cost  and  benefit  ought 
to  have  been  severed,  so  that  half  the  cost 
of  the  extension  of  Summer  street,  for  in- 
stance, should  have  been  assessed  to  those 
benefited  by  that  extension,  and  to  no  others, 
instead  of  lumping  the  cost  of  both  streets 
and  the  benefit  of  the  whole  improvement, 
as  was  done.  It  is  argued  further  that,  at 
least  when  construed  as  the  defendants  have 
construed  it,  the  statute  is  unconstitutional, 
because  it  makes  the  petitioners  pay  for 
changes  which  did  not  benefit  them,  and 
further,  because  it  does  not  limit  the  sum 
with  which  they  may  be  charged  by  the 
benefit  accruing  from  the  outlay  of  the  city, 
but  only  by  the  benefit  of  the  whole  estab- 
lishment of  the  union  station.  It  is  said 
that,  even  if  it  had  been  a  public  bmlding, 
an  assessment  of  cost  to  the  extent  of  the 
benefit  from  the  station  to  the  petitioners' 
land  would  not  have  been  warranted,  both 
because  the  benefit  was  merely  the  general 
public  benefit,  and  also  was  too  remote  and 
uncertain,  and  because,  w]rate^r^ita|  kind» 
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it  was  ftn  aecidental  result  of  a  change  made, 
not  for  the  purpose  of  improving  the  peti- 
tioners' land,  but  with  a  different  intent. 
But  the  station  was  not  a  public  building, 
and  a  further  objection  still  is  based  upon 
the  fact  that  it  was  built  with  the  money 
of  a  private  corporation  and  belonged  to 
that  corporation  when  built.  Some  minor 
matters  were  mentioned,  but  these  are  the 
main  points. 

We  shall  spend  no  time  upon  the  con- 
struction of  the  statute,  because  we  hardly 
could  make  it  plainer  than  it  is  made  by 
the  literal  meaning  of  the  words  of  the  act 
that  the  improvement  was  treated  by  the 
legislature  as  a  unit,  the  station  being  im- 
possible without  a  change  in  the  streets,  the 
extension  of  the  streets  being  unnecessary 
apart  from  the  building  of  the  station,  two 
means  of  continuous  public  travel  being 
thus  brought  together  according  to  a  single 
plan.  The  unity  of  the  plan  is  emphasized 
by  taking  the  completion  of  the  station  as 
the  time  from  which  the  two  years  allowed 
for  making  the  assessment  shall  begin  to 
run. 

The  more  serious  question,  and  that  to 
which  the  greater  part  of  the  argument  was 
directed,  is  whether  the  statute  is  constitu- 
tional. The  first  subdivision  of  this  question 
concerns  the  power  of  the  legislature  to 
Imnp  the  cost  of  the  streets,  treating  it  all 
SB  the  contribution  of  the  city  to  a  single 
object.  As  to  this  we  have  no  doubt.  It 
is  easy  to  put  ^aases  of  absurd  attempts  to 
unite  by  legislative  fiat  things  which  have 
nothing  to  do  with  each  other.  But  such 
illustrations  do  not  carry  the  argument  far. 
There  is  no  doubt  that  the  legislature  within 
the  limits  of  reason  can  group  as  one  the 
distinguishable  elements  of  a  public  im- 
provement. Lincoln  v.  Boston  Street  Comrs, 
17C  Mass.  210,  212,  67  N.  E.  356.  To  a 
greater  or  less  extent  it  is  necessary  and 
habitual  to  group  them  in  this  way.  Alders 
V.  gpi'ingfieid,  121  Mass.  27,  28.  The  only 
thing  to  be  considered  is  whether  the  at- 
tempt to  do  so  is  unjustifiable  in  the  par- 
ticular case.  We  are  of  opinion  that  in  this 
case  the  action  of  the  legislature  was  fully 
justified.  We  are  of  opinion  that  if,  for  in- 
stance, the  whole  enterprise  had  been  car- 
ried out  by  the  city,  supposing  other  objec- 
tions out  of  the  way,  and  considering  the 
power  of  the  legislature  only  with  reference 
to  treating  the  cost  as  one  whole  for  the 
purpose  of  assessment,  it  would  have  been 
warranted  in  so  doing  by  the  organic  rela- 
tion of  part  to  part,  upon  the  plain  prin- 
ciples of  common  sense.  It  was  argued  that, 
if  the  legislature  treated  the  scheme  as  one, 
then  it  would  have  provided  for  the  assess- 
ment of  estates  benefited  by  the  station  in 
62  L.  &.  A. 


connection  with  other  changes  besides  those 
made  in  Summer  street  and  Cove  street. 
But  it  will  be  remembered  that  the  assess- 
ment is  for  a  part  of  the  cost  of  Summer 
street  and  Gove  street  alone,  and  that  the 
benefit  from  the  location  and  construction 
of  the  station  and  streets  is  only  a  limit. 
Reasons  of  detail  for  the  decision  of  the 
legislature  were  offered  by  the  city  solicitor. 
We  deem  it  a  sufficient  answer  that  Jtve  can- 
not say  that  the  legislature  was  wrong.  If 
we  are  right  in  our  general  view,  of  course 
it  was  proper  to  take  the  time  of  finishing 
the  station  as  the  moment  for  estimating 
the  benefit,  although  the  work  of  the  dty 
should  be  finished  at  an  earlier  moment. 

But  supposing  that  the  legislature  could 
liunp  the  cost  to  the  dty,  it  is  said,  it  was 
bound  to  limit  the  assessment  to  the  benefit 
to  the  petitioners'  land  from  the  city's  ex- 
penditure, and  could  not  include  that  from 
any  other  source.  With  regard  to  this,  it 
is  to  be  remembered,  that,  in  the  language 
of  Chief  Justice  Gray,  ''the  estates  are  as- 
sessed, not  for  the  benefit  conferred,  but  for 
the  cost  of  the  public  improvement."  Chaise 
▼.  Sprinff field,  119  Mass.  556,  563.  The  peti- 
tioners are  called  on  to  repay  a  part  of  what 
the  city  of  Boston  has  spent,  they  are  not 
specially  taxed  for  the  gain  to  their  lands. 
The  benefit  is  referred  to  only  as  a  justifi- 
cation and  a  limit.  If  an  outlay  by  the  city 
has  made  it.  possible  for  the  petitioners  to 
enjoy  special  benefits  otherwise  justifying 
an  assessment,  we  are  at  a  loss  to  see  why 
it  should  be  any  more  necessary  that  the 
city  should  have  created  the  benefit  in  ioto 
than  that  it  should  have  created  the  matter 
out  of  which  the  station  was  built.  The 
foundation  on  which  the  statute  puts  the 
petitioners'  liability  plainly  is  that  although 
the  city  did  not  pay  for  the  whole  thing, 
no  part  of  it  would  have  been  called  into 
being  without  the  city's  payment,  and  the 
city's  payment  was  in  fact  so  far  the  cause 
of  the  advantage  to  the  petitioners  that  it 
was  entitled  to  assess  on  the  footing  that 
its  expenditures  brought  the  improvement 
about.  Certainly  we  cannot  say  that  the 
legislature  was  w^rong. 

Assuming  all  that  we  have  decided  thus 
far  in  favor  of  the  defendants,  still,  it  is 
said,  this  particular  scheme,  considered  as 
a  whole,  was  not  a  public  improvement,  and 
on  that  account  payments  toward  it  as  a 
whole  and  special  benefits  from  it  as  a  whole 
would  not  warrant  an  assessment.  So  far 
as  this  objection  is  based  on  the  general 
nature  of  the  dominant  purpose  of  the  union 
station,  it  is  settled  that  that  purpose  is 
sufHciently  public  to  authorize  the  exercise 
of  the  power  of  eminent  domain  {Eastern  i 
R,  Co.  V.  Boaton  d  M,  R,  Co.  Ill  Mass.  12^ IC 
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16  Am.  Rep.  13)  or  of  general  taxation 
{Kittredge  v.  North  Brookfield,  138  Mass. 
286),  even  for  purposes  of  a  pure  gift. 
Chicago,  B.  d  Q.  R.  Co.  v.  Otoe  County,  18 
Wall.  667,  673,  675,  21  L.  ed.  375,  380,  381. 
See  Portage  County  v.  Wisconsin  C.  R.  Co. 
121  Mass.  460,  470,  471;  Prince  v.  Crocker, 
166  Mass.  347,  301.  32  L.  R.  A.  610,  44  N.  E. 
446;  Browne  v.  Turner,  176  Mass.  9,  56  N. 
E.  969.  And  we  see  no  reason  why  it  is 
not  sufficiently  public  for  special  assessment 
also.  It  is  implied  that  it  might  be  in 
Brown  v.  Providence,  W.  d  B,  R,  Co.  5  Gray, 
35,  39.  We  are  not  now  dealing  with  the 
objection  that  the  purpose  is  public  in  such 
a  sense  that  a  local  tax  or  assessment  can- 
not be  levied  for  it, — ^that  it  is  too  public, 
so  to  speak  (Dyar  y.  Farmington,  70  Me. 
515)  ;  that  comes  later.  We  are  consider- 
ing the  opposite  objection,  urged  however 
in  the  same  breath,  that  it  is  not  public 
at  all.  The  cases  cited  are  sufficient  per- 
haps to  answer  the  argument  based  on  the 
fact  that  the  ownership  of  the  station  was 
private,  that  the  city  did  not  get  back  a 
title  for  what  it  gave  (see  also  Oleason  r. 
Waukesha  County,  103  Wis.  225,  234,  79 
N.  W.  249),  and  that  the  present  use  might 
be  transitory.  But  further,  as  was  observed 
by  the  city  solicitor,  in  the  care  of  streets 
it  very  well  may  happen  that  neither  the 
city  nor  the  persons  assessed  get  any  title, 
and  that  the  service  is  far  more  transitory 
than  here,  and  yet  that  an  assessment  will 
be  valid.  Sears  v.  Boston,  173  Mass.  71, 
43  L.  R.  A.  834,  53  N.  E.  138.  See  New 
Yotk,  N.  H,  d  H.  R.  Co.  v.  Blacker,  178 
Mors.  386,  390,  59  N.  E.  1020. 

We  come  now  to  the  question  whether 
there  is  anything  in  the  nature  of  the  bene- 
fit that  enables  us  to  say  that  the  legisla- 
ture could  not  do  what  it  attempted  to  do. 
It  would  be  a  matter  for  regret  if  the  law 
as  worked  out  by  the  courts  with  regard  to 
the  constitutional  powers  of  the  legislature 
should  be  found  to  have  taken  so  scholastic 
a  form  that  an  actual  efTect  upon  a  well 
defined  and  limited  part  of  a  city  which 
might  be  so  distinct  as  to  change  the  charac- 
ter of  its  use  and  to  double  its  market  value 
could  not  be  recognized  as  a  benefit  when 
it  came  to  the  imposition  of  a  tax.  The 
truth  is  that  the  supposed  objections  are  of 
so  shadowy  a  form,  and  consist  so  largely 
of  rhetorical  expressions,  that  it  is  hard  to 
grapple  with  them,  and  yet  that  they  derive 
a  kind  of  life  from  the  atmosphere  of  the 
cases. 

Upon  a  question  of  set-ofl^  against  the  pay- 
ment for  property  taken  for  public  uses,  the 
line  might  be  drawn  strictly  in  order  to  give 
full  effect  to  the  constitutional  requirement 
that  what  is  taken  shall  be  paid  for.  See  Up- 
02  L.  R.  A. 


ton  V.  South  Reading  Branch  R.  Co,  8  Cush. 
000;  Dickinson  v.  Fitchburg,  13  Gray,  546; 
Old  Colony  d  P.  River  R.  Co.  v.  Plymouth, 
H.Griiv,  155,  163;  Whitman  v.  Boston  <f 
M.  R.  Co.  7  Allen,  313,  327;  Parks  v.  Hamp- 
den  County,  120  Mass.  395;  Roberts  v. 
Brown  County,  21  Kan.  247,  252.  But  it 
has  been  recognized  that  benefits  which 
could  not  be  set  off  might  justify  an  assess- 
ment. Upham  V.  Worcester,  113  Mass.  97. 
98.  And  even  by  way  of  set-off  in  a  pro- 
ceeding for  damages  caused  by  the  taking 
of  land  for  a  railroad  it  has  been  held  that 
any  peculiar  increase  of  value  in  the  mar- 
ket could  be  allowed.  Meacham  v.  Fitch' 
burg  R,  Co.  4  Gush.  291,  294,  298. 

It  is  plain  that  the  fact  that  the  rise  in 
value  is  common  to  all  or  many  of  the 
estates  upon  a  street  would  not  prevent  the 
benefit  being  sufficiently  peculiar  for  a  bet- 
terment tax.  Upham  v.  Worcester,  113 
Mass.  97,  99.  See  Abbott  v.  Cottage  City, 
143  Mass.  521,  526,  58  Am.  Rep.  143,  10 
N.  E.  325;  Cross  v.  Plymouth  County,  125 
Ma.ss.  557;  Allen  v.  Chariest  own,  109  Mass. 
243,  246:  Wesson  v.  Washburn  Iron  Co.  13 
Allen,  95,  90  Am.  Dec.  181.  No  doubt  it 
might  be  hard  to  draw  the  line  between  some 
cases  where  the  benefit  might  be  held 
special  and  a  general  advance  of  real  estate 
in  the  vicinity  which  often  has  been  said 
not  to  be  sufficient  for  set-ofT  {Meacham  ▼. 
Fitchburg  R.  Co.  4  Gush.  291;  Parks  ▼. 
Hampden  County,  120  Mass.  395)  ;  although 
it  is  to  be  noticed  that  Mr.  Chief  Justice 
Gray,  in  speaking  of  benefits  that  cannot  be 
assessed  for.  describes  them  as  those  which 
extend  to  all  estates  in  the  same  town  or 
city  (Upham  v.  Worcester,  113  Mass.  97, 
1)9;  Atkinson  v.  Newton,  169  Mass.  240,  243, 
47  N.  K.  1029),  and  that  the  same  limit  is 
adopteii  by  §  14.  But  this  difficulty  docs 
not  arise  where  the  source  of  tllfe  benefit  is 
the  direction  given  to  public  travel  along  a 
special  channel.  There  the  benefit  is  ac- 
curately localized. 

Again  the  fact  that  the  improvement  is 
for  a  public  purpose  of  course  is  nonobjec- 
tion to  the  tax.  JIarvard  College  v.  Boston, 
104  Mass.  470,  486;  JAncoln  v.  Boston  Street 
Comrs.  176  Mass.  210,  213,  214,  57  N.  E. 
356.  To  invalidate  tlie  betterment  assess- 
ment the  general  public  benefit  must  be  the 
only  result  of  the  improvement.  Such  a 
chan<re  may  have  a  double  aspect,  of  general 
public  benefit,  and  also  of  peculiar  local  ad- 
vantage. Glcason  v.  Waukesha  County,  103 
Wis.  225,  237,  79  N.  W.  249.  It  is  sug- 
gested, to  be  sure,  that  the  special  benefits 
cannot  be  made  tlie  basis  of  a  tax  wiren 
they  are  only  incidental,  and  not  the  object 
to  which  tlie  improvement  was  directed.  See 
Morgan  Park  v.  Wiswall,  155  111.  262,  274, 
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40  N.  £.  611.  But  we  see  nothing  in  the 
Constitution  to  prevent  it,  or  to  make  the 
power  of  the  legislature  depend  upon  which 
of  two  resultant  adyantages  is  especially  be- 
fore its  mind  when  it  makes  a  change  in 
the  streets.  In  this  case,  plainly  it  contem- 
plated improving  the  petitioners'  land  as  it 
provided  for  making  them  pay  their  share 
of  the  cost  of  the  improvement. 

As  to  the  remoteness  or  speculative  char- 
acter of  the  advantage,  we  do  not  see  what 
trouble  there  is  on  the  former  ground  if  the 
legislature  says  that  the  advantage  is  near 
enough.  It  certainly  does  not  affect  the 
power  of  the  legislature  that  a  loss  of  value 
caused  by  diversion  of  travel  is  not  allowed 
for  under  some  general  provisions  for  the 
payment  of  damages,  or,  by  decisions  not 
without  their  difliculties,  in  case  of  the  dis- 
eontinuance  of  a  way.  Stanioood  v.  Maiden, 
157  Mass.  17,  16  L.  R.  A.  601,  31  N.  E.  702. 
We  are  aware  that  the  phrases  "remote" 
and  ''speculative"  have  'been  used  in  that 
connection.  But,  as  often  has  been  pointed 
out,  anticipations  of  the  future  are  the 
main  element  in  all  values.  Johnston  v. 
Faxon,  172  Mass.  466,  467,  62  N.  E.  639. 
With  r^ard  to  speculativeness,  the  possible 
changes  in  the  future  use  of  the  station  and 
all  the  elements  of  doubt  are'  discounted  by 
the  public  and  allowed  for  in  market  value. 

A  minor  objection  taken  to  the  assessment 
is  that,  although  it  is  provided  by  S  14  that 
the  city  of  Boston  shall  assume  all  assess- 
ments upon  land  of  the  terminal  company, 
such  an  assessment  should  have  been  made 
in  the  first  place,  as  thereby  the  share  of 


the  petitioners  would  be  diminished.  If  it 
is  not  absurd,  as  the  city  solicitor  contends, 
to  assess  for  a  public  improvement  land 
taken  by  eminent  domain  for  that  very  im- 
provement, it  is  enough  to  say  that  the  de- 
fendants in  their  order  adjudicated  that  the 
estates  assessed  were  all  the  estates  receiv- 
ing benefit  beyond  the  general  advantage  to 
all  real  estate  in  the  city.  We  cannot  go 
behind  the  adjudication  on  certiorari. 

Finally  it  is  objected  that  the  terminal 
company  had  not  conveyed  certain  lands  to 
the  city  as  required  in  a  proviso  of  §  14, 
and  that  the  conveyance  was  a  condition 
precedent  to  the  right  to  assess.  The  land 
had  been  laid  out  as  a  public  street  al- 
though the  form  of  taking  a  deed  was  not 
gone  through  with  until  later.  We  are  of 
opinion  that  the  proviso  was  intended  mere- 
ly to  attach  some  subsidiary  requirements 
favorable  in  part  to  the  city  and  in  part  to 
the  terminal  company,  in  the  mode  in  which 
provisos  often  do,  but  not  to  attach  a  con- 
dition precedent  to  the  right  to  assess.  See 
Considine  v.  Metropolitan  L.  Ina,  Co,  165 
Mass.  462,  465,  43  N.  E.  201. 

We  have  considered  all  the  numerous 
briefs  submitted  to  us,  in  all  their  detail, 
and  have  dealt  with  such  points  of  the  com- 
bined argument  as  seemed  to  us  most  im- 
portant. We  are  of  opinion  that  none  of  the 
objections  to  the  statute  are  valid,  and  that 
the  assessment  must  stand. 

Petition  dismissed. 

Writ  of  error,  dismissed  by  Supreme  Court 
of  United  States  April  6,  1903. 
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DETROIT,  FORT  WAYNE,  &  BELLE  ISLE 
RAILWAY 

V. 

Charles    8.    OSBORN.    Railroad    Cononis- 


(127  Mich.  219.) 

After  a  railroad  eompany  has  acavircd 
and  exercised  the  riirht  to  cross  the 
tracks    of   a   street   car   company,   the 

latter,  equally  with  the  former,  becomes  sub- 
ject to  the  power  of  the  state  as  to  the  Im- 
position of  the  expense  of  the  additional  safe- 
guards necessary  to  avoid  accidents,  although 


the  necessity  fur  them  was  caused  solely  by 
the  railroad  compan}', 

(Grant,  J.,  dissents.) 

(July  2,  1901.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  vacation  of  nn  order  im- 
posing upon  relator  a  portion  of  the  cost  of 
safety  devices  at  an  intersection  of  its  road 
with  a  steam  railroad.  Denied. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Brennan,  Donnelly,  &  Van  De 
Mark  and  Henry  E.  Bodman  for  relator. 


Note. — As  to  right  of  railroad  company  to 
compensation  for  the  crossing  of  its  tracks  hy 
i  street  railroad,  see  Chicago,  B.  ft  Q.  R.  Co.  y. 
West  Chicago  Street  R.  Co.  (111.)  29  L.  B.  A. 
485.  and  note. 

As  to  which  company  must  pay  for  necessary 
frogs  and  crossing  apparatus  where  one  railroad 
wishes  to  cross  the  tracks  of  another,  see  Seat- 
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tie  ft  M.  R.  Co.  V.  State  (Wash.)  22  L.  R.  A. 
218. 

For  a  case  holding  that  a  railroad  company 
wishing  to  cross  the  tracks  of  another  should  be 
required  to  pay  the  necessary  switchmen  at 
such  crossing,  sec  Butte,  A.  ft  P.  R.  Co.  v.  Mon- 
tana Union  R.  Co.  (Mont.)  31  L.  R.  A.  288. 
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Mr,  Horace  Bf^-Oren,  Attorney  General, 
for  respondent: 

Tlie  mere  fact  that  the  Union  Terminal 
Association  Railway  Company  acquired  a 
right  to  cross  relator's  tracks  does  not  im- 
pose upon  it  the  duty,  for  all  time,  to  bear 
the  expense  of  constructing  and  maintaining 
the  safety  contrivances  and  appliances  men- 
tioned in  the  commissioner's  order. 

Gravd  Rapids  v.  Bennett,  106  Mich.  528, 
64  N.  W.  585 ;  Grand  Rapids  v.  Grand  Rap- 
ids &  J.  R.  Co.  58  Mich.  641,  26  N.  W.  169; 
Detroit  Parks  d  Boulevards  v.  Chicago,  D. 
d  C.  G.  T,  Junction  R.  Co,  91  Mich.  291,  51 
N.  W.  934:  Detroit  Parks  dt  Boulevards  v. 
Michigan  C,  R,  Co,  90  Mich.  386,  51  N.  W. 
447. 

The  act,  by  authority  of  which  the  order 
was  1.  le,  is  simply  an  act  to  provide  for 
the  public  safety.  The  rights,  privileges, 
and  property  of  all  such  corporations  at  all 
times  are  subject  to  such  reasonable  and 
valid  police  r^ulations  as  are  necessary  to 
the  common  good  and  the  general  welfare  of 
the  public. 

Flint  &  P.  M,  R.  Co,  v.  Detroit  d  B.  C.  R, 
Co.  64  Mich.  370,  31  N.  W.  281 ;  People  v. 
Detroit,  G.  H.  d  M,  R.  Co.  79  Mich.  474,  7 
L.  R.  A.  717,  44  N.  W.  934;  New  York  d  N, 
E.  R.  Co.  V.  Bristol,  151  U.  S.  556,  38  L.  ed. 
269,  14  Sup.  Ct.  Rep.  437;  Thorpe  v.  Rut- 
land d  B.  R,  Co,  27  Vt.  150,  62  Am.  Dec. 
025 ;  Chicago  d  N.  W.  R,  Co.  v.  Chicago,  140 
111.  317,  29  N.  E.  1109;  Maine  C.  R,  Co.  v. 
Waterville  d  F.  R,  d  Light  Co.  89  Me.  328, 
3C  Atl.  453. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

The  following  statement  of  facts  is  taken 
from  the  brief  of  counsel  for  relator: 

"Tlie  petition  and  answer  filed  in  this 
cause  set  out  as  briefly  as  practicable  the 
facts  in  the  case.  In  substance,  they  are 
that  petitioner  owns  a  line  of  street  railway 
in  Detroit,  authority  to  construct  and  oper- 
ate which  was  granted  in  1865.  In  the  fol- 
lowing year  the  railway  was  built,  forming 
a  continuous  line  west  on  Fort  street  to 
Clark  avenue,  south  on  Clark  to  the  River 
road,  and  then  west  again  on  the  River  road. 
At  the  time  the  track  was  constructed  on 
Clark  avenue  there  was  no  railroad,  or  high- 
way, street,  lane,  or  alley,  or  crossing,  of 
any  kind,  over  Clark  avenue  between  Fort 
street  and  the  River  road.  In  1882  or  1883 
the  Wabash  Railroad  constructed  a  single 
track  across  Clark  avenue  and  across  peti- 
tioner's tracks.  Up  to  that  time  there  had 
been  no  crossing  over  Clark  avenue  between 
Fort  street  and  the  River  road  of  any  kind, 
either  that  of  a  railroad  or  a  public  high- 
way, a  private  way,  road,  street,  or  alley. 
In  the  year  1893  or  thereabouts  the  Union 
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station  was  opened  at  the  comer  of  Third 
and  Fort  streets,  in  Detroit,  and  since  that 
time  said  station  has  been  used  jointly  by 
the  Wabash,  the  Detroit,  Lansing,  &  North- 
ern, the  Flint  &  Pere  Marquette,  Uie  Detroit 
&  Lima  Northern,  and  the  Canadian  Padfie 
railroads  as  a  terminal  point,  the  tracks 
over  Clark  avenue  at  this  point  having  been 
increased  from  one  to  three  to  accommodate 
the  increased  traffic  These  tracks  are  used 
as  approaches  to  the  Union  station,  and  in- 
coming and  outgoing  trains  and  cars  of  all 
the  foregoing  roads,  except  the  Canadian  Pa- 
cific Railroad,  pass  over  said  tracks.  There 
are  38  regular  daily  passenger  trains  cross- 
ing Clark  avenue  upon  these  tracks.  Be- 
sides this,  the  Canadian  Pacific  uses  the  sta- 
tion as  an  eastern  terminus,  connecting  with 
the  other  roads  for  purposes  of  through  east 
and  west  traffic.  In  1893  the  legislature 
passed  an  act  (No.  171)  which  provides 
(§  6)  that  the  'commissioner  of  railroads 
shall  .  .  ..  examine  the  crossings  of  the 
tracks  of  railroads  and  street  railroads  then 
existing,  and  order  such  changes  made  in  the 
manner  of  such  crossings,  or  such  safeguards 
for  protection  against  accidents  to  be  pro- 
vided thereat  as  in  his  judgment  ought  to 
be  so  made  or  provided ;  and  shall  apportion 
any  expenses  Incident  thereto  between  the 
companies  affected  as  he  may  deem  just  and 
reasonable.'  Claiming  authority  under  this 
act,  the  respondent  has  ordered  the' construc- 
tion of  certain  safety  devices,  and  appor- 
tioned the  expense  between  the  Terminal  As- 
sociation and  the  Ft.  Wayne  &  Belle  Isle 
Railway  Company.  Petitioner  must  bear 
whatever  expenses  can  properly  be  imposed 
upon  the  Ft.  Wayne  &  Belle  Isle  Railway 
Company ." 

The  petition  in  this  case  is  filed  for  the 
purpose  of  having  the  order  set  aside.  The 
answer  alleges  that,  if  the  street-railway 
tracks  were  not  constructed  in  said  street, 
"and  did  not  cross  the  tracks  of  said  steam 
railroad,  the  said  safety  appliances  so  or- 
dered as  aforesaid  would  not  be  required  or 
necessary  in  the  manner  in  which  the  order 
provides  they  shall  be  constructed  and  main- 
tained; and,  though  the  safety  gates  pro- 
vided for  in  such  order  are  designed  special- 
ly for  the  protection  of  the  general  public 
traveling  on  said  highway  from  danger  re- 
sulting from  said  steam  railroad,  still  tlie 
derailing  and  signaling  appliances  are  in- 
tended to  protect  the  traveling  public  on 
both  electric  and  steam  roads  from  collision 
at  the  crossing  of  the  two  roads,  and  that 
the  necessity  for  the  said  safety  devices  re- 
sults equally  as  much  from  the  existence  and 
presence  of  the  petitioner's  tracks  as  from 
the  presence  of  the  tracks  ot  the  Union  Ter- 
minal Association."  zed  byCnOO 

Counsel  for  the  relator  in  their  brief  say: 
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''There  are  a  number  of  important  ques- 
tions involved  in  this  controversy,  one  being 
the  extent  of  the  authority  of  the  railroad 
conuniflsioner  over  street  railway  companies. 
We  feel  it  necessary,  however,  to  suggest 
only  one  of  these  questions,  be<»iuse  the  ad- 
judication thereof  in  the  manner  we  antici- 
pate will  render  a  consideraticm  of  the 
others  unnecessary.  We  call  attention  to 
the  fact,  fully  set  out  in  the  petition,  that 
the  necessity  for  the  order  of  the  railroad 
commissioner,  if  any  there  be,  is  due  to  the 
construction  of  the  Terminal  Association's 
tracks  after  petitioner's  tracks  were  laid. 
The  danj^cr  is  not  caused  by  petitioner,  nor 
due  to  its  presence  in  the  street.  Under  the 
well-settled  rule  of  this  court,  the  cost  of 
iiiakin(>^  the  crossing  safe  must  be  borne  by 
the  company  making  the  crossing  and  re- 
sponsible for  the  danger.  In  People  v.  Lake 
Shore  d  M,  8.  R.  Co,  52  Mich.  277,  17  N.  W. 
841,.  it  was  decided  that  a  statute  requiring 
a  railroad  company  to  bear  the  expense  of 
constructing  and  maintaining  a  crossing  for 
a  highway  which  was  laid  out  after  the  rail- 
road was  built  was  unconstitutional  and 
void.  The  court  said  that,  *as  far  as  the 
same  can  be  reasonably  accomplished,  it  [the 
croB.sing  road]  shall  reduce  the  inconven- 
ience occasioned  to  the  public  by  its  own  pe- 
culiar mode  of  enjoyment  to  a  minimum. 
But  when  the  reason  ceases  the  right  of  in- 
terference must  cease.'  And  it  was  held  that 
the  railroad  could  not  be  made  to  bear  the 
expense  of  crossing,  because  it  was  'not  a 
contrivance  which  the  existence  of  the  rail- 
road renders  necessary,  and  which  otherwise 
would  be  needless.*  In  Chicago  d  G,  T.  R, 
Co.  V.  Uough,  61  Mich.  507,  28  N.  W.  532, 
it  was  said:  'If  a  railroad  interferes  with 
an  existing  highway,  it  must  bear  all  the  ex- 
pense of  crossing  and  restoring  the  highway, 
v^  itiT  as  practicable,  to  safe  condition.  .  .  . 
But,  as  pointed  out  in  People  v.  Lake  Shore 
d  M,  S.  R.  Co.  52  Mich.  277,  17  N.  W.  841, 
when  a  new  highway  is  created,  then  it  be- 
longs to  those  who  create  it  to  bear  the  ex- 
pense of  making  the  crossing  in  the  condi- 
tion necessary  to  meet  all  the  expense  and 
danger  which  it  occasions.'  The  danger 
which  the  commissioner  wishes  to  g^ard 
ar^inst  not  being  in  existence  before  the 
railroad  crossing  was  constructed,  it  belongs 
to  the  Union  Terminal  Association,  whidi 
created  it,  to  *bear  the  expense  of  making 
the  crossing  in  the  condition  necessary  to 
meet  all  the  expense  and  danger  which  it 
occasions.'  The  same  principle  is  recognized 
and  enforced  in  the  following  cases:  Or  and 
Rapids  V.  Orand  Rapids  d  I.  R.  Co.  58  Mich. 
647,  26  N.  W.  150;  Detroit  Parks  d  Boule- 
vards V.  Michigan  C.  R.  Co,  00  Mich.  385, 
51  N.  W.  447 ;  Detroit  Parks  d  Boulevards 
y.  Chicago,  D.  d  C.  G.  T.  Junction  R.  Co,  91 
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Mich.  291,  51  N.  W.  934;  Detroit  Parks  d 
Boulevards  v.  Detroit,  G,  H,  d  M.  R.  Co,  93 
Mich.  58,  52  N.  W.  1083;  Grand  Rapids  v. 
Bennett,  106  Mich.  528,  64  N.  W.  585;  Gage 
V.  Pittsfield  Twp.  120  Mich.  436,  79  N.  W. 
087;  Flint  d  P.  M,  R.  Co,  v.  Detroit  d  B. 
C.  R,  Co.  64  Mich.  350,  31  N.  W.  281." 

An  examination  of  these  cases  will  show 
they  were  all  cases  where  it  was  sought  to 
obtain  a  right  of  way  either  for  a  railroad 
across  a  highway,  or  for  a  highway  across  a 
railroad,  or  a  crossing  for  one  railroad  over 
the  right  of  way  of  another;  and  none  of 
the  cases  relates  to  the  question  involved 
here,  as  to  who  shall  bear  the  expense  of 
additional  safeguards  ordered  upon  roads 
which  have  crossed  each  other  for  a  long  pe- 
riod of  time.  An  examination  of  the  cases 
will  also  disclose  that,  in  proceedings  by  one 
road  for  a  right  of  way  over  another,  there 
are  some  inconveniences  and  burdens  which 
must  be  borne  by  the  senior  road  for  which 
it  is  not  entitled  to  compensation  from  tfie 
junior  road.  In  the  case  of  Flint  d  P,  M, 
R.  Co,  V.  Detroit  d  B,  C,  R.  Co,  64  Mich. 
350,  31  N.  W.  281,  the  former  company 
sought  to  obtain  a  right  of  way  over  the 
railroad  track  of  the  defendant  company. 
The  commissioners  allowed  only  $100  for  the 
land  taken  and  the  consequential  damages. 
The  defendant  C(Mnpany  gave  evidence  tend- 
ing to  show  that  it  would  suffer  a  yearly  ex- 
pense, as  the  result  of  establishing  the 
crossing,  of  $50  cost  for  maintaining  signals, 
^^25  cost  of  watchman,  and  $300  cost  of 
stopping  trains,  and  claimed  the  allowance 
made  by  the  commissioners  was  grossly  in- 
adequate, but  the  court  declined  to  disturb 
it.  In  discussing  the  question,  Justice 
Champlin  used  the  following  language :  "The 
question  as  to  what  elements  of  damages 
should  enter  into  and  form  a  basis  of  an 
award,  when  one  railroad  crosses  another, 
has  been  before  the  courts  of  some  of  our 
sister  states;  and,  while  the  decisions  have 
not  been  entirely  uniform,  the  principles  un- 
derlying them  all  point  to  an  allowance 
which  shall  secure  a  just  compensation, 
within  the  recognized  rules  of  evidence  re- 
lating to  damages,  as  including  all  loss  or 
injury  which  is  the  direct  result  of  the  ap- 
propriation of  the  land  to  the  new  use.  They 
also  recognized  that  there  are  elements  of 
damage  which,  aside  from  being  uncertain, 
remote,  or  conjectural,  are  the  consequence 
of  regulations  by  the  legislature  designed  to 
secure  the  sarfety  of  the  public,  which  are 
imposed  upon  all  railroad  companies  alike, 
and  which,  in  so  far  as  they  do  not  involve 
any  structural  change  in  the  property  itself 
in  order  to  make  it  conform  to  the  new  con- 
dition, do  not  afford  a 
tion." 

The  result  of  the  decision  in  Massachu- 
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setts  was  announced  by  Mr.  Chief  Justice 
Gray  in  Massachusetts  C.  R,  Co.  v.  Boston, 
(J.  d  F.  R.  Co,  121  Mass.  124,  tersely,  as 
follows:  "A  railroad  corporation  across 
whose  road  another  railroad  or  a  highway  is 
laid  out  has  the  like  right  as  all  individuals 
or  bodies  politic  and  corporate,  owning  lands 
or  easements,  to  recover  damages  for  the  in- 
jury occasioned  to  its  title  or  right  in  the 
land  occupied  by  its  road,  taking  into  consid- 
eration any  fences  or  stinictures  upon  the 
land,  or  changes  in  its  surface  absolutely  re- 
quired by  law,  or  in  fact  necessary  to  be 
made  by  the  corporation  injured,  in  order  to 
acconmiodate  its  own  land  to  the  new  condi- 
tion. Com.  V.  Boston  d  M.  R.  Co.*  3  Cush. 
25,  63;  Old  Colony  d  F.  River  R.  Co.  v. 
Plymouth  County,  14  Gray,  155;  Grand 
Jnnciion  R.  d  Depot  Co.  v.  Middlesex 
County,  14  Gray.  553.  But  it  is  not  entitled 
to  damages  for  the  interruption  and  incon- 
venience occasioned  to  its  business;  nor  for 
the  increased  liability  to  damages  from  acci- 
dents ;  nor  for  increased  expense  for  ringing 
the  bell;  nor  for  the  risk  of  being  ordered 
by  the  county  commissioners,  when  in  their 
judgment  the  safety  and  convenience  of  the 
public  may  require  it,  to  provide  additional 
safeguards  for  travelers  crossing  its  rail- 
road Locks  d  Canals  v.  Nashua  d  L.  R. 
Corp.  10  Cush.  385,  392;  Boston  d  W.  R. 
Corp.  V.  Old  Colony  R.  Corp.  12  Cush.  605, 
Gil.  3  Allen,  142,  146;  Old  Colony  d  F. 
River  R.  Co.  v.  Plymouth  County,  14  Grav, 
155." 

In  Illinois  the  principle  was  laid  down  in 
the  case  of  Chicago  d  W.  T.  R.  Co.  v.  Engle- 
irood  Connecting  R.  Co.  115  111.  375,  56  Am. 
Rep.  173,  4  N.  E.  240,  founded  upon  the 
manifest  fact  that  the  value  of  a  railroad 
property,  outside  of  the  advantages  of  loca- 
tion and  amount  of  business  it  controls,  con- 
sists in  the  strength,  permanency,  and  dura- 
bility of  its  structures,  and  its  adaptability 
to  and  capacity  for  doing  railroad  business, 
"that,  whenever  the  proposed  condemnation 
and  subsequent  user  will  injuriously  affect 
such  a  property  in  either  of  these  respects, 
the  injury  thus  occasioned  will  form  a 
proper  basis  for  the  assessment  of  damages 
in  a  proceeding  of  this  kind."  "In  this  case 
the  court  on  the  trial  excluded  all  evidence 
from  the  jury  tending  to  show  that  either 
the  value  of  the  respondent's  road,  or  its  ca- 
pacity to  do  the  business  of  the  company, 
would  be  impaired  by  the  proposed  crossing, 
and  the  court,  upon  a  review  of  the  authori- 
ties in  that  state,  held  that  the  court  below 
erred.  It  had  previously  been  held  by  that 
co'.irt  that  the  law  requiring  trains  to  stop 
before  reaching  and  crossing  another  road 
was  a  police  regulation,  and  might  be  main- 
tained or  repealed,  at  the  pleasure  of  the 
legislature;  that  it  would  therefore  be  mere 
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conjecture  as  to  what,  if  any,  damages  would 
be  sustained  for  the  delay,  inconvenience, 
and  trouble  produced  by  complying  with  the 
requirements  of  the  statute;  and  that,  inde- 
pendent of  the  statute,  the  same  duty  would 
be  imposed,  and  that  it  was  too  vague  and 
uncertain  to  be  an  element  of  damages.  Peo- 
ria d  P,  TJ.  R.  Co.  V.  Peoria  d  F.  R.  Co, 
105  111.  110."  "The  point  was  more  fully 
considered  in  an  opinion  filed  at  the  same 
time  with  that  above  cited,  and  reported  in 
the  same  volume,  at  page  388  (44  Am.  Rep. 
709 ),  in  which  a  rehearing  was  denied  at  the 
^larch  term,  1883,  in  which  the  majority  of 
the  court  held  that  damages  occasioned  by 
the  stopping  of  trains  could  not  be  consid- 
ered in  awarding  compensation  {Chicago  d 
A.  R.  Co.  V.  'loliet,  L.  d  A.  R.  Co.).  These 
decisions  have  not  been  overruled  in  that 
state.  Such  is  also  the  conclusion  reached 
by  the  supreme  court  in  Ohio.  Lake  Shore 
d  M.  S.  R.  Co.  V.  Cincinnati,  S.  d  C.  R.  Co. 
30  Ohio  St.  604."  "I  think  that  the  stopping 
of  trains,  whether  required  by  the  law  as  a 
police  regulation,  or  by  the  duty  of  the  com- 
pany in  order  to  secure  the  safety  of  persons 
tran.s'ported,  is  not  an  element  which  can  be 
considered  by  the  jury  in  estimating  the 
damages  and  compensatioa  to  be  made." 
"The  general  railroad  law  requires  trains  to 
come  to  a  full  stop  before  crossing  the  track 
of  another  railroad,  not  nearer  than  200  nor 
more  than  800  feet  from  the  crossing.  It 
regulates  the  precedence  which  trains  shall 
have  in  crossing,  and  prescribes  penalties  for 
disobedience  of  the  regulations.  These  are 
police  regulations  enacted  by  the  legislature 
designed  to  promote  the  public  safety,  and 
are  as  binding  upon  an  existing  road  as  one 
newly  organized.  They  stand  upon  an  equal- 
ity before  the  law,  and  neither  can  levy  trib- 
ute upon  the  other  as  a  compensation  for 
obedience  to  its  requirements.  It  is  subject 
to  amendment  or  repeal  at  any  time  the  leg- 
islature may  sec  fit;  and  for  this  reason,  as 
well  as  for  the  absolute  impossibility  of  de- 
termining in  advance  the  number  of  trains 
which  in  the  future  operation  of  the  road 
would  be  required  to  stop  at  such  crossing, 
the  damage  arising  therefrom  is  uncertain 
and  conjectural.  But,  aside  from  this,  any 
inconvenience  or  annoyance  or  loss  suffered 
in  obeying  the  police  regulations  of  the  sov- 
ereign authority  is  damnum  absque  injuria. 
.  .  .  In  the  absence  of  the  statute,  the 
duty  imposed  by  the  circumstances  upon  the 
corporation  to  adopt  and  observe  proper  pre- 
cautions to  protect  the  lives  of  persons  com- 
mitting themselves  to  its  care  takes  the 
force  of  law,  and  has  its  foundation  in  the 
same  principles  which  underlie  police  regula- 
tions, namely,  the  protection  and  welfare  of 
the  public.  In  other  words,  the  police  regu- 
lation requiring  trains  to  stop  does  not  ere- 
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»te  a  new  duty,  but  compels  the  observanoe 
of  an  existing  duty  by  the  corporation.  The 
statute  or  duty  merely  regulates  the  mode 
in  which  the  corporation  shall  exercise  its 
franchise.  This  incident  to  crossing  takes 
no  land,  requires  no  structural  change  in  the 
property,  and  deprives  the  corporation  of  no 
right  granted  by  its  charter.  It  does  not  lie 
within  the  scope  of  injuries  for  which  coni- 
penfiation  should  be  made."  "Tlie  cost  of 
maintaining  signals  or  a  crossing  system 
would  be  a  proper  matter  for  the  considera- 
tion of  the  commissioners,  as  well  as  cost  of 
watchman.'  These  expenses,  however,  are 
subject  to  contingencies  wliich  may  cause 
the  damages  to  liuctuate  and  possibly  be  re- 
duced to  a  nominal  sum." 

The  other  cases  cited  are  in  harmony  with 
the  views  expressed  by  Justice  Chaiflplin. 
These  cases  undoubtedly  establish  the  doc- 
trine that,  within  the  limits  of  the  rule  as 
described  by  Justice  Champlin,  the  junior 
highway  or  railroad  seeking  a  crossing  must 
bear  all  the  expense  of  making  the  crossing, 
and  restoring  the  highway  or  railroad  cross- 
ing, as  far  as  practicable,  to  safe  conditions. 
This,  however,  relates  to  the  conditions  is 
they  exist  at  the  time  the  crossing  is  made, 
and  not  to  conditions  which  may  or  may  not 
arise  thereafter.  The  damages  must  be  real, 
tangible,  and  proximate.  Allowances  may 
not  be  made  for  possible  or  probable  contin- 
gencies. Grand  Rapids  v.  Bennett ^  106 
Mich.  528,  64  N.  W.  585,  and  cases  there 
cited. 

We  then  come  to  the  question  of  what  the 
status  of  the  two  roads  is  after  the  compen- 
sation is  made  and  the  right  of  user  by  the 
junior  road  is  obtained.  While  this  ques- 
tion has  never  been,  so  far  as  we  know,  be- 
fore this  court,  it  has  been  before  other 
courts.  In  Lake  Shore  &  U,  8,  R.  Co.  v. 
CiucinnaU,  8.  d  C.  R.  Co.  30  Ohio  St.  604, 
there  is  a  full  discussion  of  this  aspect  of 
the  case:  "The  franchise  to  be  a  corpora- 
tion, entitled  as  such  to  own  a  right  of  way 
and  to  operate  a  railroad  thereon,  is  granted 
by  the  state  for  the  public  benefit,  in  consid- 
eration of  the  supposed  benefits  accruing  to 
the  state  and  its  people  from  the  improve- 
ment and  its  use.  The  tangible  property 
held  for  corporate  purposes  is  a  means  of 
carrj'ing  out  the  purposes  of  the  corpora- 
tion. Each  corporation  has  granted  to  it 
so  much  of  the  right  of  eminent  domain  as  is 
necessary  to  obtain  its  right  of  way  and  to 
construct  its  road.  The  charters  of  these 
corporations  are  obtained  under  a  general 
law,  to  authorize  the  creation  and  regulation 
of  incorporated  com^panies.  1  Swan  &  C. 
Rev.  Stat.  p.  271.  The  fact  that  one  charter 
is  older  than  another  does  not  give  it  exclu- 
sive privil^es  or  superior  powers  in  prose- 
cuting its  business  as  public  carrier  of  per- 
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sons  and  property.  If  the  elder  o(xnpany 
has  exercised  its  power  to  condemn  property 
for  its  right  of  way,  and  has  constructed  and 
is  operating  its  road,  that  does  not  with- 
draw its  property  from  the  equal  power  of 
condemnation  of  its  right  of  way  for  a  cross- 
ing, to  be  enjoyed  in  common  by  a  junior 
company.  Such  appropriation,  to  be  used 
on  equal  and  common  terms,  does  not  oper- 
ate as  a  subversion  or  destruction  of  the 
fonner  public  use.  It  is  only  an  increased 
burden  upon  its  use,  imposed  for  public  pur- 
poses. .  .  .  The  right  of  the  one  to  cross 
the  track  of  the  other  is  as  clear  and  un- 
doubted as  was  the  right  of  the  other  in  the 
first  instance,  to  cross  the  land  of  the  orig- 
inal owner.  They  each  derive  this  right  by 
grant  from  the  state,  and  not  by  purchase 
of  the  other.  In  each  case  the  Constitution 
protects  the  private  property  by  requiring 
compensation  to  be  paid.  The  right  of  tran- 
sit across  a  railroad  rests  upon  the  same 
grounds  as  that  of  the  right  of  railroads  to 
cross  the  canals,  rivers,  and  common  high- 
ways of  the  state,  and  it  is  as  important  a 
public  use  as  the  right  of  transit  along 
them.  New  channels  of  trade  and  conrmierce 
and  new  highways  for  public  travel  are  es- 
sential to  the  growth  and  development  of  the 
state,  and  the  convenience  and  comfort  of 
its  people,  and  the  power  of  the  state  to  pro- 
vide them  is  one  of  those  sovereign  powers 
held  in  trust  for  the  public  welfare,  which 
it  has  no  right  to  grant  away  or  surrender 
This  grant  to  railroad  corporations  is  for 
the  public  accommodation.  To  assume  that 
the  rond  first  located  and  constructed  has 
the  exclusive  franchise  of  operating  a  road 
over  the  point  of  crossing,  and  that  this 
right,  as  well  as  the  property,  must  be  paid 
for  by  the  second  road,  does  violence  to  the 
well-settled  public  policy  of  the  state.  These 
corporations  owe  their  existence,  and  the 
right  to  exercise  their  franchises  and  privi- 
leges, to  the  principle  that  the  state  may 
employ  such  agencies  as  it  may  deem  proper 
to  promote  the  public  welfare.  Those  roads 
are  great  public  highways,  and  as  such  are 
amenable  to  such  reasonable  regulations, 
not  inconsistent  with  vested  rights  of  pri- 
vate property,  as  will  promote  that  object. 
.  .  \Mien  both  roads  are  constructed, 
they  are  operated  under  charters  granting 
equal  franchises  and  privileges,  and  both 
are  alike  subject  to  the  obligations  that 
may  be  lawfully  imposed.  When  the  younger 
corporation  has  acquired  its  right  of  prop- 
erty in  common  with  the  older  in  a  crossing, 
they  become  joint  and  equal  owners,  bound 
by  mutual  obligations  to  each  other  and  to 
the  public,  to  so  use  this  common  right  as 
to  do  no  unnecessary  harm  to  the  other  or  to 
the  public.  To  each  corporation  the  maxim. 
Sic  uiere  iuo  ut  €Uienum  non  loedas,  applies 
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with  special  force.  To  enforce  the  princi- 
ples of  that  maxim,  and  in  the  legitimate 
exercise  of  the  police  power  of  the  state,  the 
act  of  March  24,  1860  (1  Swan  &  C.  Rev. 
Stat.  p.  372a),  was  passed.  .  .  .  When 
the  appropriation  is  made,  paid  for,  and  put 
to  the  new  use,  both  companies  stand  on  a 
perfect  equality  as  to  rights  and  privileges 
in  the  use  of  the  crossing." 

Wc  can  see  no  fault  in  the  logic  of  this 
opinion.  When  the  right  to  use  the  crossing 
is  once  acquired,  the  right  of  the  several 
corporations  to  this  use  is  reciprocal,  so  far 
as  is  consistent  with  the  kind  of  use  made 
of  the  crossing  by  them.  Of  course,  in  the 
case  of  a  highway  crossing  over  a  railroad, 
from  the  very  nature  of  the  use  the  foot 
passengers  and  persons  traveling  in  vehicles 
would  be  required  to  stop,  instead  of  requir- 
ing the  trains  of  cars  to  stop,  because  this 
would  be  the  only  practicable  method  of  run- 
ning the  trains  and  insuring  the  safety  of 
the  public.  When  the  joint  use  of  a  cross- 
ing is  obtained,  is  the  position  tenable  that, 
because  one  road  is  older  than  another,  the 
junior  road  must  not  only  compensate  the 
senior  road  for  its  present  damage  before  it 
can  cross,  but  for  all  time  it  must  bear  any 
additional  future  cost  which  may  be  made 
necessary  by  the  erection  and  maintenance 
of  appliances  for  the  safety  of  the  public,  re- 
sulting from  the  increased  use  of  the  cross- 
ing? We  think  it  logically  follows  from 
what  has  already  been  said  this  question 
must  be  answered  in  the  negative. 

It  is  said:  "It  cannot  be  pretended  that 
without  the  existence  of  the  steam-railroad 
crossing  the  railroad  commissioner  would 
have  any  jurisdiction,  or  that  there  would 
be  any  danger  arising  from  the  operation  of 
the  street  railway  which  would  call  for  an 
interference  of  the  railroad  commissioner. 
His  jurisdiction  only  attaches  because  of  the 
danger  arising  from  the  construction  and  op- 
eration of  the  steam  railroad  crossing  the 
highway  at  the  point  in  question."  It  is  n 
complete  reply  to  this  suggestion  to  say  that 
if  there  was  no  highway  at  this  point  trav- 
eled by  a  line  of  electric  railway  cars  and  by 
the  public  there  would  be  no  occasion  for  the 
interference  of  the  railroad  commissioner.  It 
is  because  both  of  these  conditions  exist  that 
human  life  is  endangered  at  this  crossing, 
and,  under  the  exercise  of  the  police  power 
in  the  interest  of  public  safety,  the  state  is 
authorized  to  int^ere  through  its  agent 
the  railroad  commissioner.  NcLshville^  C.  d 
8t.  L.  R.  Go.  V.  AUhama,  128  U.  S.  96,  32  L. 
ed.  352,  2  Inters.  Com.  Rep.  238,  9  Sup.  Ct. 
Rep.  28;  Georgia  R.  d  Bkg,  Co,   v.    Smith, 

128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep. 
47 ;  Minneapolis  d  St.  L.  R.  Co.  v.  Beck  with, 

129  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep. 
207;  Dent  v.  West  Virginia,  129  U.  S.  114, 
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32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231 ;  Charloitf, 
C.  d  A.  It.  Co.  V.  Qihhes,  142  U.  S.  386,  35 
L.  ed.  1051,  12  Sup.  Ct  Rep.  255;  Minne- 
apolis d  Si.  L.  R.  Co.  V.  EmmonSy  149  U.  S. 
364,  37  L.  ed.  769,  13  Sup.  a.  Rep.  870^ 
Neto  York  d  N.  E.  R.  Co.  ▼.  Bristol,  151  U. 
S.  556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437 ; 
Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  150, 
62  Am.  Dec.  625;  Woodruff  ▼.  Cctlin,  54 
Conn.  277,  6  Atl.  853. 

It  is  insisted  by  counsel  for  relator  that 
the  action  of  the  railroad  commissioner 
cannot  be  sustained  for  another  reason.  We 
quote  from  the  brief  of  counsel:  "We  con- 
tend that  a  street  railway  which  has  been 
granted  a  franchise  to  occupy  a  public  street 
acquires  a  right  to  use  the  same  in  common 
with  other  members  of  the  traveling  public, 
and*is  not  an  additional  burden  upon  the 
street,  but  is  merely  an  adaptation  of  the 
highway  to  a  particular  means  of  travel, 
and  does  not  constitute  an  additional  servi- 
tude. A  railroad  is,  on  the  other  hand,  an 
additional  servitude,  and,  if  it  is  built  across 
a  highway,  it  must  do  all  things  necessary 
to  render  the  highway,  for  all  its  legitimate 
uses,  as  safe  as  it  was  before  the  railroad 
was  built  across  it,  or  would  be  if  such 
railroad  were  not  built  across  it  at  all. 
The  authority  for  this  view  is  found  in  the 
following  cases,  and,  although  the  facts  to 
which  the  principles  involved  were  applied 
differed  from  those  of  the  case  at  bar,  the 
principles  themselves  are  involved  here,  and 
must,  in  our  opinion,  control," — citing  Chi- 
cago d  C.  Terminal  R.  Co.  v.  Whiting,  H.  d 
E.  C.  Street  R.  Co.  139  Ind.  297,  26  L.  R.  A. 
337,  38  N.  E.  604;  Chicago,  B.  d  Q.  R.  Co. 
V.  West  Chicago  Street  R.  Co.  156  111.  255, 
29  L.  R.  A.  485,  40  N.  E.  1008 ;  2  Dill.  Mun. 
Corp.  4th  ed.  S  722 ;  Chicago,  B.  d  Q.  R.  Co. 
V.  Steel,  47  Neb.  741,  66  N.  W.  830;  Du  Bois 
Traction  Pass.  R.  Co.  v.  Buffalo,  R.  d  P.  R. 
Co.  149  Pa.  1,  24  Atl.  179;  Grand  Rapids  d 
I.  R.  Co.  V.  Heisel,  38  Mich.  62,  31  Am.  Rep. 
306;  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634,  48  N.  W.  1007 ;  Nichols  v.  Ann  Arbor 
d  Y.  Street  R.  Co.  87  Mich.  369,  16  L.  R. 
A.  371,  49  N.  W.  538.  None  of  these  au- 
thorities touch  the  question  involved  here. 
Nearly  all  of  them,  except  the  Michigan 
eases,  are  referred  to  in  Chicago,  B.  d  Q. 
n.  Co.  V.  Steel,  47  Neb.  741,  66  N.  W.  830. 
The  question  involved  was  whether  a  rail- 
road company  was  entitled  to  damages  from 
a  street-railway  line  seeking  a  crossing.  In 
disposing  of  the  case  the  court  said:  "The 
doctrine  of  the  cases  cited,  and  which  to  us 
appears  altogether  reasonable  and  sound,  is 
that  a  railroad  company  acquires  no  exclu- 
sive use  of  streets  crossed  by  its  tracks  with 
the  consent  of  the  city  or  other  municipal 
body,  but  must  enjoy  the  rights  so  conferred 
in  common  with  tJie  genial  public;  that  it 
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is  preflumed  to  have  contemplated  the  adop- 
tion of  such  improyed  means  of  travel  as  the 
exigencies  of  the  case  require  in  order  to 
test  subserve  the  public  interests  and  ne- 
•cessities;  and  that  any  mere  inconvenience 
suffered  by  it  on  account  of  the  crossing  of 
its  lines  by  the  tracks  of  street  railways  by 
permission  of  the  proper  authorities  is 
damnum  absque  injuria."  In  the  Michigan 
•cases  the  question  involved  was  whether  the 
adjacent  owners  were  entitled  to  compensa- 
tion where  the  street  in  front  of  their  land 
was  used  by  a  street-railway  company.  In 
Grand  Rapids  d  /.  R.  Co,  v.  Heisel,  38  l^fich. 
•62,  31  Am.  Rep.  306,  Justice  Cooley  used  the 
following  language:  "If  the  railroad  were 
•only  a  city  railway,  constituting  a  mere  lo- 
•cal  convenience,  and  calculated  to  relieve 
the  pressure  of  traffic  and  travel  upon  the 
street,  the  question,  of  course,  would  be  dif- 
ferent. There  are  cases  which  hold  it  to  be 
competent,  under  proper  l^slative  author- 
ity, to  permit  a  street-railway  track  to  be 
laid,  regardless  of  the  consent  or  of  the 
wishes  of  abutting  proprietors  who  may  own 
the  soil  of  the  street.  A  street  railway  for 
local  purposes,  so  far  from  constituting  a 
-new  burden,  is  supposed  to  be  permitted  be- 
cause it  constitutes  a  relief  to  the  street.  It 
is  in  furtherance  of  the  purpose  for  which 
the  street  is  established,  and  relieves  the 
pressure  of  local  business  and  local  travel, 
instead  of  constituting  an  embarrassment. 
It  is  for  this  reason  that  the  owners  of  lands 
■over  which  a  city  street  is  laid  are  denied 
•compensation  if  a  street  railway  is  subse- 
quently authorized  within  it."  The  same 
question  was  involved  in  the  other  Michigan 
•cases  where  electricity  was  used  as  motive 
power.  It  was  held  the  adjacent  owner 
was  not  entitled  to  compensation,  under  the 
facts  disclosed  by  those  cases,  though  two 
of  the  five  judges  thought  the  building  of 
the  street  railway  did  impose  an  additional 
burden,  for  which  compensation  should  be 
given  to  the  adjacent  owner. 

Though  the  decisions  are  not  uniform,  it 
may  be  considered  as  now  settled  by  the 
great  weight  of  authority  that  the  use  of  a 
■street  by  a  street  railway  company,  under 
proper  regulations,  even  though  it  use  elec- 
tricity as  a  motive  power,  is  not  an  improper 
use  of  the  street,  and  is  not  such  an  addi- 
tional burden  as  to  entitle  the  adjacent  pro- 
prietor to  additional  compensation.  It  does 
not  follow,  however,  from  these  decisions, 
that  the  electric  car  and  the  horseless  car- 
Tiagc  do  not  increase  the  danger  to  those 
who  have  a  right  to  travel  the  streets.  If  it 
"be  asserted  that  the  propulsion  of  a  modem 
suburban  car,  46  or  60  feet  long,  which  may 
bo  propelled,  at  the  will  of  the  motorman, 
at  a  speed  from  simply  moving  to  40  or  50 
smiles  an  hour,  through  the  public  streets  of 
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n  city,  is  not  a  diflerent  use  of  the  street, 
and  a  source  of  greater  danger  to  the  public, 
than  obtained  when  the  streets  were  used 
only  by  pedestrians  and  carriages  drawn  by 
horses,  such  an  assertion  would  not  com- 
mend itself  to  the  common  sense  of  those 
having  cognizance  of  the  facts.  The  long 
list  of  frightful  injuries  and  fatal  casualties 
which  occur  yearly  because  of  the  new  meth- 
ods o!  travel  in  all  our  large  cities  would 
be  a  complete  answer  to  the  assertion.  Does 
it  not  follow,  then,  that,  though  the  modem 
methods  of  travel  are  required  by  the  condi- 
tions of  modem  life,  inasmuch  as  they  may 
and  do  increase  the  danger  to  human  life, 
it  is  entirely  competent  for  the  state,  in  its 
efforts  to  protect  its  citizens  in  the  exercise 
of  its  police  power,  to  provide  such  regula- 
tions, at  the  expense  of  the  persons  or  cor- 
porations employing  the  new  methods,  as  in 
its  wisdom  it  deems  necessary  to  accomplish 
that  purpose?  Upon  what  other  theory 
does  it  regulate  the  speed  of  the  vehicles 
traveling  the  streets?  Why  does  it  require, 
at  the  expense  of  the  corporation  owning 
street  cars,  their  frequent  inspection,  or  re- 
quire them  to  be  equipped  with  powerful 
brakes  and  with  safety  fenders?  Can  there 
be  any  question  but  what  it  would  be  legal 
to  require  steam  boilers  used  to  propel  horse- 
less carriages  to  be  so  constructed  as  not  to 
be  liable  to  explosion,  or  to  require  the  per- 
son operating  such  a  carriage  to  be  so  famil- 
iar with  its  operation  before  taking  it  up- 
on a  crowded  street  that  its  appearance 
there  shotild  not  be  a  source  of  danger?  It 
seems  to  us  there  can  be  but  one  answer  to 
these  questions.  New  dangers  upon  the  pub- 
lic streets  require  new  safeguards  in  the  in- 
terest of  the  safety  of  the  public.  It  is  a 
matter  of  common  knowledge  that  where 
electric  cars  run  at  frequent  intervals 
across  a  railroad  over  which  trains  are  fre- 
quently run,  it  is  a  place  of  unusual  danger, 
not  only  to  the  passengers  in  the  steam  cars, 
but  also  to  the  passengers  in  the  electric 
cars.  This  danger  is  occasioned,  not  by  the 
steam  road  alone,  nor  by  the  electric  road 
alone,  but  by  both  of  them.  We  have  no 
doubt  that  under  such  circumstances  the 
state,  in  the  exercise  of  its  police  power,  can 
take  such  stops  as  will  minimize  the  danger, 
and  can  impose  the  expense  of  doing  so  up- 
on the  corporations  causing  the  danger. 

In  Maine  a  statute  similar  to  the  statute 
of  this  state  was  passed  in' 1896,  authorizing 
the  railroad  commissioners  in  such  a  case  as 
this  one  to  apportion  the  expense  between 
the  electric  road  and  the  steam  road,  though 
it  did  not  require  them  to  do  so.  Under  this 
statute,  the  case  of  Maine  C.  R.  Co.  v.  Water- 
vilU  d  F,R.d  Light  Co,  89  Me.  328,  36  Atl. 
453,  arose.  In  that  case  it  was  claimed,  as 
it  is  claimed  here,  that  the  use  of  the  cross- 
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ing'nf  the  steam  road  by  the  electric  road 
was  simply  a  use  of  the  highway.  We  quote 
from  the  decision  of  the  commissioners: 
"But  the  counsel  for  the  electric  railway 
company  goes  further,  and  in  argument 
claims  that  by  its  charter  his  company  has 
the  right  for  its  electric  cars  to  pass  and  re- 
pass across  the  rails  of  the  Maine  Central 
Railroad  Company,  and  over  the  highway, 
the  same  aa  any  other  vehicle  on  said  high- 
way, and  that  the  Maine  Central  Railroad 
Company  is  obliged,  under  the  law,  to  make 
proper  provisions  for  the  passage  of  electric 
cars  across  its  railroad  tracks.  He  argues 
that  the  car  of  the  electric  railway  is  noth- 
ing more  than  the  team  or  vehicle  of  any 
other  person  or  corporation  which  has  a 
right  to  pass  and  repass  within  the  high- 
way. He  argues  that  the  building  of  an 
electric  railway  along  the  highway  in  this 
state  18  not  a  new  servitude  upon  the  street, 
and  is  not  a  new  use  of  the  way,  but  is  only  a 
new  and  later  mode  of  using  the  way."  Un- 
der the  circumstances  of  that  case,  the  com- 
missioners put  the  expense  of  putting  in  the 
new  crossing  frogs  entirely  upon  the  elec- 
tric road.  The  case  was  removed- to  the  su- 
preme court,  which  declined  to  disturb  the 
decision  of  the  commissioners,  the  court  us- 
ing the  following  language:  "Act  1895, 
chap.  72,  undoubtedly  authorizes  the  rail- 
roa)d  commissioners  to  apporticm  the  ex- 
pense, but  it  does  not  require  them  to  do 
so.  It  leaves  the  question  to  their  sound 
judgment  and  discretion;  and,  on  appeal, 
the  only  rule  prescribed  for  the  presiding 
justice  is  that  he  shall  make  such  order  or 
decree  as  law  and  justice  shall  require.  The 
statute  declares  that  'exception  may  be 
taken  to  such  order  or  decree,'  but  it  pre- 
scribes no  rules  by  which  the  law  court 
shall  be  governed  in  passing  ilpon  the  ex- 
ceptions. It  seems  to  us  that  the  evident 
intention  of  the  legislature  was  to  leave  the 
whole  question  of  how  railroad  crossings 
should  be  constructed  and  maintained,  and 
how  the  expense  of  such  crossings  should  be 
borne,  in  the  first  instance  to  the  sound 
judgment  and  discretion  of  the  railroad 
commissioners,  and  we  think  that  their  de- 
cision should  not  be  altered  or  reversed  un- 
less manifestly  illegal  or  unjust."  See  De- 
troii  Parks  d  Boulevards  v.  Chicago,  D.  d 
C.  O.  T.  Junction  R.  Co.  91  Mich.  291,  51 
N.  W.  934;  Woodruff  v.  Catlin,  54  Conn. 
277,  6  Atl.  849;  New  York  d  N,  E,  R.  Co,  v. 
Bristol,  151  U.  S.  556,  38  L.  ed.  269,  14  Sup. 
Ct.  Rep.  437. 

We  have  no  doubt  of  the  right  of  the  leg- 
islature to  authorize  the  railroad  commis- 
iiionor  to  do  what  he  has  sought  to  do  here. 

The  pviition  of  the  relator  is  denied, 
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Montsomery,  Ch.  J.,  and  lions*  J.,  con- 
curred with  Moore,  J. 

Graat,  J.,  dissenting: 

The  main  question  in  this  case  may  be 
thus  stated:  When  a  steam  railroad  com- 
pany has  condemned  a  right  of  way,  and  ex- 
tended its  tracks  across  a  public  street  or 
highway,  on  which  is  an  existing  street-car 
line,  and  at  the  time  the  public  travel  upon 
the  street  or  highway  was  not  such  as  to  re- 
quire the  erection  of  gates,  etc.,  for  the  pro- 
tection of  the  public,  but  subsequently,  ow- 
ing to  the  increase  of  population,  the  in- 
crease of  tracks  and  trains  by  the  railroad 
company,  and  the  increase  of  travel  upon  the 
street  or  the  highway,  the  erection  and 
maintenance  of  such  safeguards  becomes  es- 
sential for  the  protection  of  the  public,  can 
the  street  railway  company  be  required  to 
pay  a  portion  of  the  expense?  It  is  now  the 
settled  law  of  this  state  that  a  street  rail* 
way  does  not  create  an  additional  servitude. 
People  ex-  rel.  Kunze  v.  Fort  Wayne  d  E.  R. 
Co,  92  Mich.  522,  16  L.  R.  A.  752,  52  N.  W. 
1010.  In  addition  to  the  authorities  cited 
in  Detroit  City  R.  Co,  v.  Mills,  85  Mich.  634, 
48  N.  W.  1007,  and  Nichols  v.  Ann  Arbor  d 
Y.  .Street  R.  Co.  87  Mich.  361,  16  L.  R.  A. 
371,  49  N.  W.  538,  see  also  the  following: 
Chicago  d  C.  Terminal  R.  Co.  v.  Whiting,  E. 
d  E.  C.  street  R.  Co.  139  Ind.  297,  26  L.  R. 
A.  337,  38  N.  E.  604;  Chicago,  B.  d  Q.  R.  Co. 
v.  West  Chicago  Street  R.  Co.  156  111.  255, 
29  L.  R.  A.  485,  40  X.  E.  1008.  Another 
well-settled  principle  is  of  importance  in  this 
discussion,  viz.-,  A  steam  railroad,  in  con- 
structing its  tracks  across  an  existing  high- 
way, must  pay  all  the  expense  of  putting 
the  highway  in  safe  condition,  and  erecting 
and  maintaining  such  safeguards  as  are  re- 
quired for  the  protection  of  travelers  upon 
the  street  or  highway,  as  well  as  those  who 
are  traveling  upon  the  steam  cars.  The  cor- 
relative proposition  is  also  well  established, 
viz,:  When  a  public  highway  is  laid  out 
across  an  existing  railroad,  the  public  must 
compensate  the  railroad  company,  not  only 
for  the  value  of  the  land  taken,  but  also  for 
the  construction  of  requisite  safeguards,  in- 
cluding gates,  flagmen,  fences,  cattle  guards, 
etc.,  for  the  protection  of  the  public.  Chi- 
cago d  O,  T,  R,  Co.  V.  Hough,  61  Mich.  607, 
28  N.  W.  532;  Grand  Rapids  v.  Grand  Rap- 
ids d  1.  R.  Co.  58  Mich.  641,  648,  26  N.  W. 
159;  Detroit  Parks  d  Boulevards  v.  Miohi- 
gan  C,  R.  Co.  90  Mich.  385,  51  N.  W.  447; 
Detroit  Parks  d  Boulevards  ▼.  Chicago,  D. 
d  C.  G.  T.  Junction  R.  Co.  91  Mich.  291,  51 
N.  W.  934 ;  Grand  Rapids  v.  Bennett,  106 
Mich.  528,  64  N.  W.  585 ;  8  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  351;  Du  Bois  Traction  Pass, 
R.  Co.  V.  Buffalo,  R.  d  P,  R,  Co,  10  Pa.  Co. 
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Ct  401.  The  elements  of  damages  in  such 
cases  are  ably  discussed  by  Chief  Justice 
Ohamplin,  in  Flint  d  P.  Jf.  R.  Co.  v.  Detroit 
d  B.  O.  R.  Co.  64  Mich.  350,  31  N.  W.  281, 
and  many  authorities  there  cited. 

Another  well-established  principle  im.port- 
ant  to  be  here  noted  is  this :  He  who  creates 
and  maintains  a  nuisance  must  pay  the  cost 
of  abating  it ;  and  that  business  which  in  its 
maiiagoment  endangers  the  persons  and 
properly  of  others  must  pay  the  expense  of 
taking  the  necessary  precaution  to  avoid  the 
danger,  and  it  matters  not  whether  that 
danger  existed  at  the  time  of  the  establish- 
ment of  the  business  or  arose  afterwards.  It 
follows  that  in  1882  the  Wabash  Railroad 
Company,  when  it  constructed  its  single 
track  across  the  highway,  and  in  1893,  when 
the  Union  Terminal  Association  placed  its 
tracks  across,  they  were  i-equired  by  law  to 
pay  the  expense  of  all  appliances  at  that 
time  necessary  for  the  protection  of  the  pub- 
lic. So,  too,  if  these  companies  were  now 
making  application  to  cross  the  highway, 
they  would  be  compelled  to  pay  the  expense 
of  all  the  appliances  which,  in  this  proceed- 
ing, the  commissioner  has  divided  equally 
between  the  relator  and  the  Union  Terminal 
Association,  and  would  be  obliged  to  do  so 
so  long  *is  they  did  business. 

The  argimient  of  the  learned  attorney  gen- 
eral seems  to  be  tha^  because,  under  the  cir- 
cumstances as  they  existed  when  the  Wabash 
Railroad  Company  anti  the  Union  Terminal 
Association  constructed  their  roads,  dam- 
ages for  the  cost  of  the  appliances  now  re- 
quired would  then  have  been  uncertain  and 
speculative,  and  could  not  have  been  consid- 
ered, therefore  these  companies  cannot  now 
be  required  to  bear  the  entire  expense.  He 
states  his  position  as  follows:  "In  behalf 
of  respondent,  I  claim  that  said  cases,  while 
establishing  the  doctrine  that  a  railroad 
company  whose  track  is  crossed  is  entitled 
to  just  compensation  for  all  damages  which 
it  may  have  sustained  by  reason  of  such 
crossing,  do  not  sustain  the  claim  made  by 
counsel  for  petitioner,  •  namely,  that  the 
Union  Tenninal  Association  Railway  Com- 
pany must  for  all  time  bear  the  expense  for 
constructing  and  maintaining  the  safety 
contrivances  and  appliances  mentioned  in 
the  commissioner's  order,  for  the  simple  rea- 
son that,  under  the  facts  and  circumstances 
of  this  cape,  the  expense  of  constructing  and 
maintaining  said  safety  contrivances  is  not 
an  element  which  can  be  considered  in  mak- 
ing up  the  just  compensation  to  which  peti- 
tioner is  entitled  under  the  Constitution  and 
laws  of  this  state.  .  .  .  This  court  has 
never  decided  that  where  the  necessity  of 
safety  appliances  is  created  some  fifteen  or 
twenty  years  after  the  crossing  is  made, 
solely  in  consequence  of  changed  circumstan- 
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ces  and  conditions,  resulting  from  the 
growth  of  the  surrounding  territory,  that 
the  road  whose  tracks  were  first  laid  shall 
be  forever  exempt  from  the  burden  of  assist- 
ing in  constructing  and  maintaining  safety 
appliances  made  necessary  by  such  changed 
couditi(ms." 

The  injustice  to  the  railroads  is  not  ap- 
parent, because  by  holding  them  to  bear  the 
expense  they  are  doing  no  more  than  the  law 
would  clearly  require  of  them  if  they  were 
now  seeking  to  cross  the  highway.  What  is 
it  that  causes  the  danger  to  travelers  upon 
the  highway?  Clearly,  it  is  not  the  street 
cars.  It  is  tlie  trains  of  the  railroad  com- 
panies. The  street  car  companies,  by  reliev- 
ing travel,  may  fairly  be  held  to  lessen  the 
danger  to  otherwise  overcrowded  streets. 
Why  should  the  street  car  company,  any 
more  than  an  omnibus  line  or  a  stage  com- 
pany, using  the  same  streets,  be  required  to 
pay  for  the  expense  of  protecting  the  public  ? 
If  it  be  said  that  there  is  danger  to  trav- 
elers vpon  the  steam  railway  from  the  street 
cars,  the  answer  is  ready  that  they  are  no 
more  dangerous  than  heavy  trucks,  van  wa- 
gons, stages  drawn  by  four  or  six  horses,  or 
other  vehicles.  The  street  cars  differ  only 
from  other  methods  of  travel  in  that  their 
carriages  run  upon  rails.  They  have  no  more 
rights  in  going  over  the  streets  than  otlier 
travelers  have,  except  that  other  travelers 
arc  required  reasonably  to  give  the  cars  the 
right  of  way.  Under  the  police  power,  these 
street-car  companies  are  subject  to  all  rea- 
sonable rules  in  nmning  their  cars.  They 
may  l)e,  and  now  are,  required  by  law  to 
stop  their  cars  a  certain  distance  from  the 
railroad  crossing,  and  not  to  cross  imtil 
some  employee  has  gone  to  the  railroad 
track,  and  signaled  that  the  track  is  clear. 
The  same  rule  might  be  required  of  stage- 
coaches and  any  other  conveyances  with 
heavy  loads. 

In  Du  Bois  Traction  Pass.  R.  Co.  v.  Buf- 
falo, R.  d  P.  R.  Go.  10  Pa..  Co.  Ct.  401,  the 
complainant,  the  street  railway  company, 
filed  its  bill  in  equity  to  restrain  the  defend- 
ant «»tedm  raihvay  company,  from  interfer- 
ing with  the  construction  of  its  tracks  in 
the  public  highway "  across  the  railway 
trrcks.  The  defendant  used  force  to  pre- 
vent the  construction.  In  the  suit  the  de- 
fendant claimed  that  the  street  railway 
company  should  pay  damages  to  the  defend- 
ant for  injur}'  to  its  business.  It  was  there 
said:  "The  respondent  holds  this  right  [the 
use  of  the  street]  subject  to  all  the  conse- 
quences flowing  from  the  ever-increasing 
travel  upon  Booth  street,  and  the  use  of  all 
methods  discovered  or  discoverable  for  the 
accommodation  of  the  travel  upon  the  sur- 
face of  the  street;  and,  if  the  respondent 
suffers  any  damages  arising  from  the  cross- 
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ing  of  its  tracks  by  the  public,  it  is  of  a  kind 
which  it  must  be  held  to  have  assumed  to 
itself,  when  it  entered  upon  Franklin  street. 
.  .  .  The  crossing  of  its  track  by  the 
passenger  railway  company  gives  no  greater 
right  to  damages,  in  the  view  we  take  of 
the  cane,  than  it  could  have  if  the  claim  was 
made  against  an  omnibus  line."  This  case 
wns  approved  in  149  Pa.  1, 24  Atl.  179.  That 
case  is  quoted  with  approval  in  Chicago,  B. 
rf  Q.  R.  Co.  V.  Steel,  47  Neb.  741,  66  N.  W. 
830,  wliere  the  authorities  are  reviewed,  and 
the  court  holds  "that  it  [the  steam  rail- 
road company]  is  presumed  to  have  contem- 
plated the  adoption  of  such  improved  means 
of  travel  as  the  exigencies  of  the  case  re- 
quire, in  order  to  best  subserve  the  public 
interescs  and  necessities." 

In  Chicago  &  G.  Termifi4il  R.  Co,  v.  Whit- 
ing, TL  A  E.  C.  Street  R.  Co,  139  Ind.  297, 
26  L.  R.  A.  337,  38  N.  E.  604,  it  was  held 
that  the  street  railway  company  was  in  the 
enjoyment  of  the  public  easement  and  use 
of  the  street,  and  that  the  right  ol  the  street 
railway  to  cross  the  tracks  of  the  steam 
railway  was  subject  to  no  conditions  other 
than  those  to  which  the  general  public  is 
subject  in  traveling  over  such  streets.  The 
court  said:  "It  [the  steam  railway]  never 
owned  its  right  of  way  over  and  across  the 
btreets  named,  free  from  the  burden  of  the 
public  easement,  a  part  of  which  belongs  to 
the  appellee,  the  street  railway."  The  true 
rule  seems  to  be  that  when  a  railroad  com- 
pany crosses  a  pu>)lic  street  or  highway,  in 
the  absence  of  any  limitations  in  its  charter, 
it  obtains  its  right  subject  to  all  lawful  uses 
to  which  the  street  may  be  put.  It  obtains 
its  right  subject  to  the  well-known  fact  that 
conditions  change  with  the  growth  of  popu- 
lation, and  that  it  itself  must  meet  the  ex- 
pense which  these  conditions  have  made  nec- 
essary for  the  protection  of  travelers  upon 
the  highway  or  street. 

The  learned  attorney  general  seems  to 
concede,  that,  were  it  not  for  this  street  rail- 
way, the  commissioner,  under  the  law  and 
the  police  power,  could  place  upon  these 
railroads  the  entire  cost  of  erecting  and 
maintaining  these  appliances.  As  we  have 
shown  and  held,  the  'street  car  company  is 
a  lawful  user  of  the  highway,  and,  as  such 
user,  it  cannot  be  selected  to  pay  the  whole 
or  any  part,  of  the  expense  required  for  the 
protection  of  all  who  travel  upon  the  high- 
way or  upon  the  railroad.  This  disposal  of 
the  case  renders  it  unnecessary  to  determine 
the  other  questions  raised. 

Since  writing  the  above  I  have  received 
the  opinion  of  my  brother  Moore.  The  ques- 
tion involved  is  of  such  great  importance 
that  I  feel  justified  in  making  a  brief  reply. 
It  is  well  to  keep  in  mind  the  precise  ques- 
tion for  our  determination.  The  question  is 
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not  between  two  steam  railroads  eroasing 
tach  other  on  private  grounds  or  on  the  pub- 
lic highway.  Neither  is  it  between  steam 
railroads  and  the  entire  public  using  the 
highway.  It  is  between  steam  railroads  and 
one  user  ci  the  public  highway,  and  the 
question  is,  Who  shall  pay  for  the  protec- 
tion of  the  entire  public?  or,  in  other  words. 
Can  one  user  of  the  public  highway  be  re- 
quired to  pay  part  or  all  the  expense  of  pro- 
tecting all  users  of  the  highway  and  as  well 
those  traveling  upon  the  steam  road?  It 
must  also  be  borne  in  mind  that  no  one  is 
seeking  to  abridge,  lessen,  or  destroy  the 
police  power  of  the  state  to  adopt  any  and 
all  regulations  which  are  necessary  to  pro- 
tect the  persons  and  property  of  those  using 
the  highway  or  the  steam  road.  This  power 
remains  the  same.  The  state,  either  directly 
or  through  the  municipality,  can  regulate  the 
speed  of  street  cars  within  100,  500,  or  1,000 
feet  of  the  crossing.  It  can  compel  them  to 
stop  at  any  distance  from  the  crossing.  It 
can  regulate  the  speed  of  the  steam  car  when 
approaching.  It  can,  as  it  now  does,  compel 
an  employee  on  the  street  car  to  advance  to 
the  tracks  before  crossing,  and  see  whether 
the  crossing  is  safe.  It  may  compel  the 
steam  road  to  erect  gates,  etc.  I  quote  again 
from  Chicago  «G  C.  Terminal  R,  Co.  v.  Whit- 
ing, H.  cC  E.  C.  Street  R.  Co.:  "So  long, 
therefore,  as  it  is  the  settled  law  of  this 
state  that  a  street  railway  is  not  an  addi- 
tional burden  to  that  of  the  easement  which 
the  general  public  has  in  the  street,  and 
that  the  street  railway  company's  right  to 
use  the  street  is  founded  on  that  ea^sement, 
that  long  it  must  be  held  that  the  right  of 
such  street  railway  to  cross  over  the  tracks 
of  a  steam  railway  laid  on  such  street  is 
subject  to  no  conditions  other  than  those 
to  whidi  the  general  public  is  subject 
in  traveling  over  such  streets.  When  the 
steam  railway  company  obtains  its  right  of 
way  over  and  al<mg  a  public  street,  it  does 
so  subject  to  the  right  of  the  general  public 
to  use  such  street,  and  the  street  crossings 
over  its  tracks,  and  it  is  generally  incum- 
bent on  such  steam  railway  company  to 
make  such  crossings  as  passable  for  the  gen- 
eral public  as  they  were  before  the  construc- 
tion of  their  tracks  thereon."  The  logic  of 
this  case  and  others  cited  by  me  upon  the 
same  point  is  that  the  street  railway  is  a 
proper,  legitimate,  and  necessary  use  of  the 
public  highway,  and  that  it  cannot  be  made 
subject  to  conditions  "other  than  those  to 
which  the  general  public  is  subject  in  trav- 
eling over  the  streets."  Wherein  is  the  logic 
of  compelling  one  user  of  the  public  high- 
way to  pay  tlie  whole  or  part  of  the  expense 
in  protecting  all  users  of  the  highway 
against  the  dangers  incident  to  the  passage 
of    long,    swift,    and    ponderous   trains   of 
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steam  c&rsT  It  is  not  the  street  car  which 
causes  the  congestion  of  travel  at  this  point; 
on  the  other  hand,  it  relieves  the  conges- 
tion. The  ccmgestion  is  caused  by  the  in- 
crease of  population, — by  vehicles  of  all 
sorte,  engaged  in  the  transportation  of  goods 
and  passengers,  and  as  well  travelers  on 
foot.  My  brother  refers  to  the  horseless  car- 
riage as  probably  increasing  the  danger  to 
those  who  have  the  right  to  travel  in  the 
streets.  Will  it  be  contended  that  the  own- 
ers of  horseless  carriages  could  be  selected 
from  the  owners  of  other  vehicles  using  the 
highway,  and  compelled  to,  in  part  or  en- 
tirely, pay  for  the  expense  of  gates,  etc.,  at 
a  railroad  crossing?  If  a  cartage  company, 
a  corporation,  were  engaged  in  the  transpor- 
tation of  goods  with  its  heavy  trucks  and 
enoi-mous  loads  over  this  highway  every  fif- 
teen minutes  or  half  hour  in  the  day,  could 
it  be  compelled  to  pay  part  or  all  of  the  ex- 
pense to  avoid  the  danger  caused  by  the 
trains  of  the  steam  roads?  Many  vehicles, 
with  their  loads,  are  as  heavy,  and  some- 
times nearly  or  quite  as  large,  as  ordinary 
street  cars.  The  tallyhos,  with  f^ur  or  six 
horses,  are  certainly  as  dangerous  at  these 
crossings  as  are  the  street  cars.  BHit  for  the 
street  cars  tliere  would  be  more  conveyances 
of  other  character,  and  more  congestion  of 
travel,  at  these  crossings,  and  consequently 
more  danger  than  results  from  the  use  of  the 
street  cars. 

It  is  urged  that  the  facts  in  the  cases  I 
have  cited  are  not  those  of  this  case,  and 
that  the  precise  question  now  before  us  was 
not  involved  in  tliem.  This  is  true.  The 
same  may  be  said  of  the  cases  cited  in  my 
brother's  opinion,  unless  it  be  the  Maine 
case,  to  which  I  will  refer  hereafter.  The 
question  is  a  new  one,  and  calls  for  the  ap- 
plication of  principles  to  be  deduced,  so  far 
as  possible,  from  the  decided  cases,  and  by 
the  application  of  sound  legal  principles. 
My  brother  says:  "If  there  was  no  highway 
at  this  point  traveled  by  a  line  of  electric 
railway  cars  and  by  the  public,  there  would 
be  no  occasion  for  the  interference  of  the 
railroad  commissioner.  It  is  because  both 
of  these  conditions  exist  that  human  life  is 
endangered  at  this  crossing,  and,  under  the 
exercise  of  the  police  power  in  the  interest 
of  public  safety,  the  state  is  authorized  to 
interfere  through  its  agent,  the  railroad 
commissioner," — citing  several  cases.  Will 
it  be  said  that  if  there  were  no  electric  cars 
there  would  be  no  necessity  of  interference 
by  the  commissioner  or  some  other  author- 
ized body  to  protect  the  public  and  prevent 
danger  ?  Is  the  electric  car  the  sole  cause  of 
the  danger,  so  far  as  it  is  caused  by  the  us- 
ing of  the  highway?  Might  not  the  danger 
be  as  great,  or  even  greater,  without  the 
street  car?  The  cases  cited  by  my  brother 
62  L.  R.  A. 


relate  to  fences,  cattle  guards,  farm  cross- 
ings, and  the  like,  and  do  not  touch  this 
case.  The  statement  of  my  brother  that, 
"under  the  exercise  of  the  police  power  in 
the  interest  of  public  safety,  the  state  is  au- 
thorized to  interfere,"  is  the  conceded  law.' 
But  does  that  eiTect  the  question.  Who  shall 
pay  for  these  safeguards?  The  authorities 
cited,  apportioning  the  expense  where  one 
steam  road  crosses  another,  are  not,  in  my 
judgment,  applicable.  He  quotes  extensively 
from  Lake  Shore  do  M,  8,  R.  Co.  v.  Cincin- 
nati, B,  d  C.  R.  Co,  30  Ohio  St.  604.  I  un- 
derstand the  rule  laid  down  in  that  case  is 
the  general  rule  approved  by  this  court,  and 
is  applicable  only  to  steam  railroads,  wheth- 
ei*  they  cross  one  another  on  private  grounds 
or  the  public  highway.  It  has  never  been 
applied  to  street  railways. 

I  am  not  aware,  as  my  brother  suggests, 
that  street  cars  in  cities  are  allowed  a  speed 
of  from  40  to  50  miles  per  hour.  No  ordin- 
ance so  providing  has  ever  been  called  to  my 
attention.  I  doubt  whether  there  are  as 
many  accidents  at  street-car  crossings  from 
collisions  with  street  cars  as  with  other  vehi- 
cles. The  fact  that  there  are  frightful  in- 
juries and  fatal  casualties  in  the  streets  of 
the  city,  in  consequence  of  collision  with 
street  cars,  does  not  affect  this  question. 
Those  accidents  may  result  from  the  negli- 
gence of  travelers,  or  from  the  employees  of 
the  street  car  companies,  or  both,  or  from 
too  great  a  speed  allowed  by  the  city,  or  in 
violation  of  the  city  ordinance.  The  ques- 
tion we  are  dealing  with  is  one  entirely  for- 
eign to  these. 

Maine  C.  R.  Go.  v.  Watcrvillc  d  F.  R.  d 
Light  Co.  89  Me.  328,  36  Atl.  453,  is  cited 
as  a  case  in  point.  The  language  quoted  by 
my  brother  from  that  case  must  be  read  and 
understood  in  connection  with  its  facts.  The 
steam-railroad  tracks  were  first  laid.  The 
street  railway  company  recognized  its  duty, 
when  it  crossed,  to  place  the  necessary  cross- 
ing frogs  at  its  own  expense.  That  this 
would  be  the  legal  duty  of  the  street  rail- 
way company  would  hardly  be  questioned. 
These  frogs  were  a  part  of  the  track  of  the 
street  railway,  and  were  necessary  in  its 
construction.  They  had  become  so  worn  as 
to  be  dangerous.  The  street  railway  com- 
pany claimed  that  it  was  the  duty  of  the 
steam  railroad  company  to  replace  them, 
and  to  make  proper  provisions  for  the  pas- 
sage of  the  electric  cars  across  the  tracks  of 
the  steam  road, — a  proposition  which  could 
not  commend  itself  to  anyone's  judgment. 
The  railroad  commissioners  very  properly 
held  that  the  street  railway  company  should 
bear  the  expense  essential  to  enable  it  to 
cross  the  defendant's  track,  and  to  keep  it  in 
repair.  No  other  conclusion,  in  the  exer| 
cise  of  good  sense,  could  have  been  reach^IC 
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The  syllabus  of  the  opinion  reads  as  follows: 
^'Whenever  an  alteration  is  made  in  an  exists 
ing  railroad  track  for  the  sole  convenience 
and  accommodation  of  another  railroad,  the 
expense  shall  be  borne  by  the  latter."  No 
question  of  the  exercise  of  the  police  power 
was  discussed  or  apparently  involved.  I  am 
unable  to  see  that  that  case  controls  this. 
The  question  before  us  is  not  whether  the 
legislature  may  enact  that  the  expense  of 
crossings  similar  to  this  shall  be  borne,  in 
whole  or  in  part,  by  the  entire  public,  nor 
wl»ether  the  street  car  company,  in  putting 
its  tracks  across  a  steam  road,  can  be  com- 
pelled to  make  an  overhead  crossing  at  its 
own  expense.  We  are  dealing  with  a  case 
where  the  natural  growth  of  public  travel, 
through  the  increase  of  trade  and  popula- 
tion, has  made  the  proposed  safeguards  nec- 
essary for  the  protection  of  all,  and  where 
the  attempt  is  made  to  make  one  user  of 
the  public  highway  bear  half  the  expense 
to  the  exclusion  of  all  others.  The  writ 
should  issue. 

Hooker,  J.,  did  not  sit. 

Affirmed    by    Supreme    Court   of   United 
States.  April  6,  1903. 


John  P.  JONES  et  al,  Plffs.  in  Err., 

V. 

Frederick  CODY. 


(. 
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1.    A  tradeHman  liaii  no  rlfphi  of  action 

.  aaralnat     tlie     principal     of    a    pnbllc 

school    for  enforcing  a  lawful  order  of  the 


board  of  education  requiring  pupils  to  go  di- 
rectly home  when  dismissed  from  school,  al- 
though the  effect  of  such  enforcement  is  to 
injure  his  trade  with  the  pupils. 
2.  The  board  of  edncoitlon  may  reanlre 
pupils  io  ffo  directlT  home  when  dis- 
missed from  school,  under  statutory  author- 
ity to  pass  rules  relative  to  anything  what- 
ever that  may  advance  the  interests  of  edu- 
cation, the  good  government  and  prosperity 
of  the  free  schools,  and  the  welfare  of  the 
public  concerning  the  same. 

(December  16,  1002.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover damages  for  interference  with  plain- 
tiffs' busiiless.     Affirmed. 

Statement  by  C^ant,  J.: 

Counsel  for  appellants  has  made  no  state- 
ment of  the  case  as  provided  by  rule  40, 
which  reads  as  follows:  "The  brief  of  a 
party  bringing  a  cause  into  this  court  shall 
contain  a  clear  and  concise  statement  of 
the  facts  of  the  case,  distinct  from  argu- 
ment, anji  of  the  errors  upon  which  he  re« 
lies,  the  questions  involved,  and  the  manner 
in  which  they  are  raised.  The  court  will 
consider  such  statement  sufficient  and  ac- 
curate unless  the  opposite  party  shall  point 
out  in  his  brief  wherein  the  statement  is 
insufficient  or  inaccurate."  We  might  affirm 
the  judgment  for  this  reason,  but,  as  the 
case  is  one  of  considerable  importance,  we 
will  dispose  of  it  on  the  merits.  Defend- 
ant's counsel  has  made  a  clear  statement, 
which  we  have  verified  and  find  correct. 
The  plaintiffs  are  the  owners  of  a   small 


Note. — Right  of  school  authorities   to  control 
pupils  when  going  to  and  from  school. 

Tlie  few  authorities  on  this  question  fully 
sustain  the  decision  In  Jones  v.  Cody,  and  the 
rule  as  expressed  by  Mechem,  Pub.  Off.  S  730, 
that  "the  authority  of  the  teacher  Is  not  confined 
to  the  school  room  or  grounds,  but  he  may  pro- 
hibit and  punish  all  acts  of  his  pupils  which 
are  detrimental  to  the  good  order  and  best  In- 
terests of  the  school,  whether  such  acts  are 
committed  In  school  hours,  or  while  the  pupil 
Is  on  his  way  to  or  from  school,  or  after  he 
has  returned  home." 

A  head  master  of  a  boarding  school  was  con- 
victed of  nn  assault,  in  Cleary  v.  Booth  [18031 

1  Q.  B.  4G.-),  62  L.  J.  M.  C.  N.  S.  87,  5  Reports, 
263,  68  1..  T.  N.  S.  349,  41  Week.  Rep.  391, 
17  Cox  C.  C.  611,  57  J.  P.  375,  on  account  of 
a  caning  which  he  gave  one  of  his  pupils  for 
an  assault  committed  by  the  latter  on  a  co- 
student  while  on  the  way  to  school  in  the  morn- 
ing. The  question  for  decision,  which  was 
whether  the  head  master  was  justified  in  In- 
flicting corporal  punishment  upon  one  of  his 
scholars  for  acts  done  outside  the  limits  of  his 
school,  one  of  the  jud^^es  said  was  one  of  first 
impression,  and  not  an  easy  one.  but  he  came 
to  the  conclusion  that  a  teacher's  authority  ex- 
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tends,  not  only  to  acts  done  In  school,  but  also 
to  cases  where  a  complaint  of  acts  done  by  his 
scholars  out  of  school, — at  least  while  going  to 
and  from  school, — reaches  him.  Another  Judge 
was  also  of  the  same  opinion,  stating  that  it 
could  not  be  that  the  teacher's  duty  or  power 
ceased  the  moment  the  pupil  left  school  for 
home,  for  "there  is  not  much  opportunity  for  a 
boy  to  exhibit  his  moral  conduct  while  in  school 
under  the  eye  of  the  master, — the  opportunity 
Is  while  he  Is  at  play  or  outside  the  school ; 
and,  If  the  school  master  has  no  control  over  the 
boys  in  their  relation  to  each  other  except  when 
they  are  within  the  school  walls,  this  object 
of  the  Code  would  be  defeated ;"  referring  to 
i  101,  Code,  Educatlor  Dept.,  authorizing  a 
grant  for  discipline  and  organization,  with  or- 
ders that  special  regard  be  paid  to  the  moral 
training  and  conduct  of  children.  However, 
it  was  admitted  to  be  a  question  of  fact  in  each 
case  whether  the  conduct  of  the.  master  in  in- 
flicting corporal  punishment  is  right.  Some 
weight  was  placed,  in  the  case  at  bar,  upon  the 
fact  that  the  act  for  which  the  boy  was  pun- 
ished, was  done  to  another  pupil  of  the  same 
school.  The  conviction  was  reversed,  and  the 
cause  remanded  with  directions  to  the  magis- 
trate to  inquire  only  w^hether  the  puniediment 
inflicted  was  excessive,  zed  by  V^jOOQTC 
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confectionery  store  situated  opposite  the 
Webster  school, — one  of  the  public  schools 
of  the  city  of  Detroit.  Mrs.  Jones  had  full 
charge  of  the  business.  The  defendant  was 
principal  of  the  school.  The  schools  are 
under  the  control  of  the  board  of  education, 
which  derives  its  powers  from  a  special  act 
of  the  legislature.  Section  8  of  the  act 
gives  the  board  "authority  to  make  by-laws 
and  ordinances  .  .  .  relative  to  the 
employment  and  examination  of  teachers, 
their  powers  and  duties;  relative  to  the 
regulation  of  schools  and  the  books  to  be 
used  therein;  .  .  .  relative  to  anything 
whatever  that  may  advance  the  interests  of 
education,  the  good  government  and  pros- 
perity of  the  free  schools  in  said  city,  and 
the  welfare  of  the  public  concerning  the 
same."  Laws  1869,  No.  233.  This  contro- 
versy arises  over  the  enforcement  of  rule  87, 
subdivision  "c,"  which  provides  that  "pupils 
are  required  to  go  directly  to  their  homes 
at  the  close  of  school  at  noon  and  at  night, 
unless  required  or  specially  permitted  by 
their  teachers  to  remain."  This  has  been  a 
rule  of  the  board  for  many  years.  In  the 
fall  and  winter  of  1899  the  defendant  had 
not  required  a  strict  compliance  with  this 
rule.  It  was  his  habit,  after  the  various 
rooms  had  been  dismissed  at  noon  and 
night,  to  go  around,  straightening  up  his 
affairs  inside  the  school  building.  He  then 
went  to  the  principars  room,  got  his  coat 
and  hat,  and  started  for  home.  This  occu- 
pied about  ten  minutes  after  the  pupils  had 
been  dismissed.  In  passing  out  of  the 
school  block,  if  he  noticed  any  of  the  boys 
loitering  in  the  streets,  he  told  them  to  go 
home;    and  if  they   were  in  the  stores  he 


stepped  to  the  door,  or  inside,  and  saidi 
"Come,  boys,  your  time  is  up.  You  must  go 
on  home."  Plaintiffs  found  no  fault  with 
the  rule  or  method  of  enforcement  until 
January  10,  1900.  On  that  date  the  prin« 
cipal,  seeing  some  of  the  boys  in  plaintiffs' 
store,  stepped  inside,  as  had  been  his  cus- 
tom, to  send  them  on  their  way  home.  He 
was  then  informed  by  Mrs.  Jones  that  she 
did  not  wish  him  to  come  into  her  place  of 
business  to  order  the  boys  out,  and  he  at 
once  informed  her  that,  if  not  allowed  to 
enforce  the  rule  in  the  manner  he  was  en- 
forcing it,  he  w^ould  be  obliged  to  enforce  it 
strictly,  and  require  the  pupils  to  go  di- 
rectly to  their  home  at  the  close  of  school 
sessions.  In  the  interval  between  January 
10  and  February  14,  1900,  the  trouble  was 
brought  to  the  notice  of  the  superintendent 
of  schools,  and  also  the  committee  of  the 
board  on  teachers  and  schools.  Mrs.  Jones 
made  a  complaint  in  person  to  the  superin- 
tendent, and  wrote  a  letter  and  called  upon 
Mr.  Love,  the  chairman  of  the  committee. 
Mr.  Cody  went  to  the  superintendent  for 
instructions,  and  later  appeared  before  the 
committee.  From  both  the  superintendent 
and  the  committee  he  received  instructions 
to  enforce  the  rule,  and  accordingly  on 
February  14,  1900,  he  had  the  teachers  read 
the  rule  to  the  pupils  in  the  various  rooms 
of  the  school.  It  is  this  action  in  enforcing 
the  rule  strictly  in  accordance  with  its 
terms,  of  which  plaintiff  makes  complaint. 
She  says  her  trade,  which  amounts  to  $5 
or  $6  per  day.  "fell  off  right  away;"  and 
because,  as  she  claims,  the  enforcement  of 
this  rule  of  the  board  lessened  her  trade, 
with   the   scholars,   she  brings   this   action 


Dftskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep. 
387,  was  an  action  for  damages  for  a  punish- 
ment inflicted  on  account  of  the  violation  of  a 
rule  prohibiting  the  use  of  profane  language, 
qnarreling,  or  fighting  among  the  scholars, 
either  at  the  schoolhouse  or  on  the  way  home. 
The  violation  of  the  rule  occurred  one  half  or 
three  fourths  of  a  mile  from  the  schoolhouse, 
after  school  had  been  adjourned  for  the  day, 
and  the  scholars  were  on  their  way  to  their 
respective  homes,  but  before  they  had  reached 
them,  and  the  punishment  was  inflicted  the  next 
day  thereafter,  after  the  pupil  had  returned  to 
school.  Judgment  for  plaintiff  was  reversed. 
The  case  turned  on  whether  the  rule  above  re- 
ferred to  was  reasonable.  The  court  said  that, 
without  question,  it  was  both  reasonable  and 
necessary,  in  so  far  as  it  forbade  such  acts 
on  the  part  of  scholars  while  at  school,  and  as 
to  its  authority  over  them  on  their  way  home. 
""If  the  effect  of  acts  done  out  of  the  school  room 
while  the  pupils  are  returning  to  their  homes, 
and  before  parental  control  is  resumed,  reach 
within  the  school  room,  and  are  detrimental  to 
good  order,  and  the  best  interests  of  the  school, 
no  good  reason  is  perceived  why  such  acts  may 
not  be  forbidden  and  punishment  inflicted  on 
those  who  commit  them.  .  .  .  The  effect  of 
the  scholars  using  to  and  with  each  other  ob- 
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scene  and  profane  language,  quarreling  and 
fighting  among  themselves  on  the  way  to  their 
homes,  would  necessarily  be  felt  in  the  school 
room,  .  .  .  arraying  one  against  the  oth- 
er, as  well  as  the  parents  of  each,  and  destroy- 
ing that  harmony  and  good  will  which  Hhould 
always  exist  among  the  scholars  who  are  daily 
brought  in  contact  with  each  other  in  the 
school  room."' 

Disrespectful  language  in  regard  to  a 
teacher,  for  which  a  pupil  was  punished,  in 
Lander  v.  Seaver,  32  Vt,  114,  76  Am.  Dec. 
150,  was  used  after  he  had  returned  to  his  home, 
and  was,  with  another  school  mate,  passing  the 
teacher's  house,  and  therefore  the  facts  are  not 
strictly  within  the  class  of  cases  herein  collated  : 
but  the  judge  uses  the  following  relevant  lan- 
guage in  the  opinion  :  "It  is  conceded  that  his 
[the  teacher's]  right  to  punish  extends  to  school 
hours,  and  there  seems  to  be  no  reasonable  doubt 
that  the  supervision  and  control  of  the  mas- 
ter over  the  scholar  extends  from  the  time  he 
leaves  home  to  go  to  school  till  he  returns  home 
from  school.  Most  parents  would  expect  and 
desire  that  teachers  should  take  care  that  their 
children,  in  going  to  and  returning  from  school, 
should  not  loiter,  or  seek  evil  company,  or  fre- 
quent vicious  places  of  resort."  Even  in  this 
instance,  on  account  of  the  direct  effect  which 
11 
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against  the  defendant,  who  was  carrying 
out  the  instructions  of  his  superiors.  The 
court  directed  a  verdict  for  the  defendant. 

Mr.  Jamea  Pound,  for  plaintiffs  in 
error : 

Any  rule  or  regulation  which  has  for  its 
object  anything  outside  of  the  instruction 
of  the  pupil,  the  order  requisite  for  instruc- 
tion, is  beyond  the  province  of  the  board  of 
education  to  adopt. 

Holmdn  v.  School  Diet.  No.  5  Trustees^ 
77  Mich.  605,  6  L.  R.  A.  534,  43  N.  W.  996 ; 
State  V.  Fond  du  Lac  Bd.  of  Edu.  63  Wis. 
234,  53  Am.  Rep.  282,  23  N.  W.  102. 

A  rule  requiring  pupils  of  a  public  school 
to  pay  for  school  property  which  they  may 
wantonly  and  carelessly  break  or  destroy  is 
not  a  reasonable  rule,  and  its  enforcement 
by  chastisement  of  the  pupil  is  unjustifiable. 
'state  V.  Vanderbilt,  116  Ind.  11,  18  N.  E. 
266. 

Defendant's  malice  can  be  inferred  from 
his  acts,  vhich  were  absolutely  unjustifiable. 

Lander  v.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
166. 


This  question  is  one  of  fact. 

Sheehan  v.  Sturges,  53  Conn.  481,  2  Atl- 
841 ;  Murphy  y.  Independent  Diet.  30  lowa^ 
429;  Ruliaon  v.  Post,  79  111.  567. 

For  some  adjudicated  senseless  rules,  see: 

State  v.  Fond  du  Lac  Bd.  of  Edu.  63  Wis. 
234,  53  Am.  Rep.  282,  23  N.  W.  102;  Per- 
kins V.  Independent  School  Dist.  56  Iowa. 
476,  9  N.  W.  356;  Uolman  v.  School  Dist. 
No.  5  Trustees,  11  Mich.  605,  6  L.  R.  A. 
534.  43  N.  W^  996;  State  ex  rel.  Clark  v. 
Osborne,  24  Mo.  App.  309;  Drift  v.  Snod- 
grass,  66  Mo.  286,  27  Am.'  Rep.  343 ;  Hughes 
v.  Goodell,  3  Pittsb.  264;  Murphy  v.  Inde- 
pendent Dist.  30  Iowa,  429. 

Mr.  Arthur.  Webster,  for  defendant  in 
error : 

The  supervision  and  control  of  the  master 
over  the  scholar  extend  from  the  time  he 
leaves  home  to  go  to  school  imtil  he  arrive* 
home  from  school. 

Lander  v.  Seaver,  32  Vt.  120,  76  Am.  Dec. 
156;  Mecheni,  Pub.  Off.  §  730;  Bolding  v. 
State,  23  Tex.  App.  172,  4  S.  W.  579; 
Deskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep. 


the  language  used  would  have  In  subverting  the 
master's  authority  and  begetting  disorder  and 
Insubordination,  he  was  held  justified  in  in- 
flicting punishment. 

And,  arguendo,  it  is  said,  in  Burdick  v.  Bab- 
cock,  31  Iowa,  562 :  "If  the  effects  of  acts  done 
out  of  school  hours  reach  within  the  school 
room  during  school  hours,  and  are  detrimental 
to  good  order  and  the  best  interest  of  the  pupils, 
it  is  evident  that  such  acts  may  be  forbidden. 
.  .  .  A  pupil  may  engage  in  sports  beyond 
school  that  will  render  him  unfit  to  study  during 
school  hours.  Cannot  these  sports  be  forbid- 
den? The  view  that  acts,  to  be  within  the  au- 
tliority  of  the  school  board  and  teachers  for 
discipline  and  correction,  must  be  done  within 
school  hours,  is  narrow,  and  without  regard  to 
the  spirit  of  the  law  and  the  best  interest  of 
our   common   schools." 

But,  unless  the  act  complained  of  thus  reaches 
within,  and  affects  the  conduct  and  discipline 
of,  the  school,  a  tescher's  authority  is  not  or- 
dinarily allowed  to  control  a  child  after  he 
reaches  home,  as  will  be  seen  by  reference  to 
cases  in  subd.  VIII.  of  a  note  on  the  Right  to 
exclude,  suspend,  or  expel  pupils  from  school 
for  misconduct  of  pupil  or  parent,  in  Carters- 
ville  Bd.  of  Edu.  v.  Purse  (Ga.)  41  L.  R.  A. 
593. 

A  conviction  for  an  aggravated  assault  and 
battery  was  reversed  on  appeal  in  Ilutton  v. 
State,  23  Tex.  App.  386,  59  Am.  Rep.  776,  5 
S.  W.  122,  where  the  facts  showed  that  the  as- 
sault complained  of  was  a  punishment  inflicted, 
upon  a  pupil  for  a  violation  of  a  rule  prohib- 
iting students  from  fighting.  The  fighting  was 
away  from  the  school  and  not  during  school 
hours,  bui.  the  court  said  that  that  did  not  de- 
prive the  teacher  of  the  legal  right  to  punish 
the  pupil  for  an  infraction  of  the  rule. 

In  discussing  the  Jurisdiction  of  the  school 
board  to  make  needful  rules  for  the  conduct 
of  the  pupils,  and  of  the  teacher  to  enforce  such 
rules,  it  is  said,  obiter,  in  State  ex  rel.  Beaty 
02  L.  R.  A. 


V.  llandall,  79  Mo.  App.  226,  that  it  Is  not  con- 
fined to  the  school  room  and  school  premises, 
but  extends  over  the  pupil  on  his  road  from  his 
home  to  school  and  return. 

Although  coming  only  indirectly  under  the 
general  subject  discussed,  Guethler  v.  Altman. 
26  Ind.  App.  587,  60  N.  E.  355,  is  Included  be- 
cause of  its  similarity  in  some  respects  to 
Jones  v.  Cody.  This  was  also  an  action 
brought  by  a  tradesman  against  a  school  board, 
superintendent,  and  a  teacher  for  damages  re- 
sulting from  maliciously  preventing,  by  means  of 
advice,  persuasion,  threats,  and  intimidation, 
the  pupils  of  a  high  school  from  trading  at 
plaintiff's  place  of  business.  The  question  pre- 
sented, which  was  as  to  the  sufficiency  of  the 
complaint  as  against  demurrers,  was  decided 
in  the  negative,  on  the  ground  that  it  was  not 
an  unlawful  act  to  advise  or  persuade  the  pupils 
not  to  visit  the  complainant's  store,  there  being 
no  contract  relations ;  and  the  court  stated  that, 
although  the  teacher  acted  maliciously,  that 
fact  would  not  change  the  rule,  since  the  act 
was  lawful  in  itself,  and  violated  no  right,  and, 
therefore,  could  not  be  made  actionable  because 
of  the  motive  which  induced  it.  But.  whether 
any  control  beyond  mere  persuasion,  etc..  was 
attempted  to  be  exercised  in  this  ca.^e.  or  wheth- 
er any  rule  as  to  the  conduct  of  the  children 
after  school  existed,  does  not  appear,  although 
the  complaint  alleges  that,  in  doing  the  things 
complained  of,  the  teacher  was  following  in- 
structions given  him  by  the  school  board  and 
superintendent :  and  the  judge  makes  the  fol- 
lowing statement  in  the  opinion :  "It  was 
proper  for  the  school  authorities  to  make  such 
reasonable  rules  and  regulations  as  were  neces- 
sary for  the  discipline,  government,  and  man- 
agement of  the  school :"  but  the  decision  Is  in 
no  way  liased  upon  any  right  of  the  school  au- 
thorities to  make  rules  controlling  the  (*hlldren,. 
but  merely  upon  the  ground  above  stated. 

M.  u.  ai. 
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387 :  Button  v.  State,  23  Tex.  App.  386,  69 
Am.  Rep.  776,  6  S.  W.  122;  Sherman  v. 
rharlettotcn,  8  Cush.  160. 

A  rule  requiring  pupils  "to  go  directly 
tc  tbeir  homes  at  the  close  of  school  at  noon 
and  night,  unless  required  or  specially  per- 
mitted by  their  teachers  to  remain,"  is  rea- 
sonable. 

Fertich  v.  Michener,  111  Ind.  472,  60  Am. 
Rep.  709,  11  N.  E.  606;  \fechem.  Pub.  Off. 
i  728. 

A  principal  or  other  school  officer  cannot 
be  made  liable  in  damages  for  errors  of 
judgment  in  attempting  to  enforce  discipline 
in  and  about  the  school,  imless  he  acts  from 
wanton,  wilful,  or  malicious  motives. 

Fertich  v.  Michener,  111  Ind.  485,  60  Am. 
Rep.  709.  11  N.  E.  605. 

If  defendant  used  his  power  as  principal 
to  control  the  patronage  of  the  scholars, 
and  put  in  force  a  boycott  and  an  ilUeged 
re$itraint  upon  trade,  and  had  singled  out 
for  his  attack  the  plaintiff's  store  alone, — 
«till  it  is  doubtful  whether  an  action  would 
lie  against  him. 

Guethler  v.  Altman,  26  Ind.  App.  687,  60 
X.  E.  355. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Xo  malice  is  alleged  in  the  declaration, 
and  none  shown  by  the  proofs.  The  asser- 
tion of  plaintiffs'  counsel  that  defendant 
acted  malo  animo  has  not  even  a  shadow  for 
a  basis.  No  fault  is  or  can  be  found  with 
the  mannei  in  which  the  defendant  enforced 
the  rule.  Plaintiffs  made  no  objection  to 
defendant's  method  until  Mrs.  Jones  re- 
quested him  not  to  entar  her  store  to  notify 
the  pupils  to  go  home.  He  then  ceased 
doing  this,  and,  by  the  direction  of  the  com- 
mittee, caused  the  mle  to  be  read  to  the 
pupils  in  all  the  school  rooms.  This  action 
was  commendable,  and  obedience  on  the  part 
of  the  pupils  was  equally  commendable. 
The  rule  and  the  method  of  enforcing  it 
are  reasonable,  unless  it  be  the  law  that 
those  in  control  of  our  public  schools  have 
no   jurisdiction    over    pupils    outside    the 


schoolhouse  yard.  It  is  not  only  the  legal 
right,  but  the  moral  duty,  of  the  school  au- 
thorities, to  require  children  to  go  directly 
from  school  to  their  homes.  All  parents 
who  have  a  proper  regard  for  the  welfare 
of  their  children  desire  it.  The  state  makes 
it  compulsory  upon  parents  to  send  their 
children  to  school,  and  punishes  them  for 
failure  to  do  so.  The  least  that  the  state 
can  in  reason  do  is  to  throw  every  safeguard 
possible  around  the  children  who,  in  obedi- 
ence to  the  law,  are  attending  school.  The 
dangers  to  which  children  are  exposed  upon 
the  streets  of  cities  are  matters  of  common 
knowledge.  Humanity  and  the  welfare  of 
the  country  demand  that  a  most  watchful 
safeguard  should,  so  far  as  possible,  accom- 
pany children,  when  required  or  allowed  to 
be  on  the  streets.  Parents  have  a  right  to 
understand  that  their  children  will  be 
promptly  sent  home  after  school,  and  to  be- 
lieve that  something  untoward  has  hap- 
pened when  they  do  not  return  in  time.  In 
no  other  way  can  parents  and  teachers  act 
in  harmony  to  protect  children  from  bad 
influences,  bad  companionship,  and  bad 
morals.  No  trader  or  merchant  has  the  con- 
stitutional right  to  have  children  remain  in 
his  place  of  business,  in  order  that  they  may 
spend  money  there,  while  they  are  on  their 
way  to  and  from  school.  The  liberty  of 
neither  the  children  nor  parent  nor  trader 
is  at  all  unlawfully  restrained  by  this  rule" 
and  its  reasonable  enforcement.  The  rule 
does  not  interfere  with  the  right  of  tho 
parent  to  send  his  child  upon  an  errand,  to 
a  store  or  other  reputable  place,  or  to  the 
home  of  a  relative  or  friend  to  visit.  Neither 
does  it  restrict  the  authority  of  parents  over 
their  children.  This  action  on  the  part  of 
the  school  board  of  the  city  of  Detroit  and 
its  teachers  is  fully  sustained  I)y  the  au- 
thorities. Lander  v.  Seaver,  32  Vt.  120,  76 
Am.  Dec.  150;  Deskine  v.  Gose,  85  ^lo.  485, 
65  Am.  Rep.  387;  Sherman  v.  Charlestown, 
8  Cush.  160;  Mechem,  Pub.  Off.  §  730. 
Judgment  is  affirmed. 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT. 


STATE  of  Missouri,  Kespt,, 

Whitney  LAYTON,  Appt, 

(160  Mb.  474.) 

The  statniory  prohibition  of  the  maun- 


factnre    or    sale    of    baklngr    powder 

containing  alum  is  not  unconstitutional  In 
view  of  the  dispute  as  to  the  fact  of  Its  whole- 
someness,  which  prevents  the  court  from  tak- 
ing Judicial  notice  that  it  is  wholesome  and 
innocuoua 

(February  26,  1001.) 


NoTB. — ^As  to  constitntionality  of  statute  re- 1  which  the  powder  is  composed,    see    State    v. -rT^ 
quiring  manufacturers  of  baking  powder  to  affix    Sherod  (Minn.)  50  L.  R.  A.  660.  %t^ 

a  label  to  every  box  stating  the  ingredients  of  '      For  other  cases  on  the  question  of  the  con- 
62  L.  R.  A. 
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APPEAL  by  defendant  from  a  judgment 
of  the  St.  Louis  Court  of  Criminal  Cor- 
rection convicting  him  of  selling  food  prod- 
ucts containing  alum,  contrary  to  the  pro- 
visions of  the  statute.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seddon  Sc  Blair  and  Stanlej 
Stoner,  for  appellant: 

Defendant  has  the  equal  right  that  every 
other  citizen  has  of  assuming  his  ordinary 
calling  or  trade  in  any  wholesome  and  well- 
established  article  of  commerce,  and,  as  the 
law  under  which  he  is  convicted  forbids  him 
to  pursue  such  a  calling,  it  is  imconstitu- 
tional  and  void. 

2  Hare,  Am.  Const.  Law,  p.  772;  Toledo, 
W.  d  W.  R.  Co.  V.  Jacksonville,  67  111.  37, 
16  Am.  Rep.  611;  Mugler  v.  Kansas,  123 
U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep. 
273;  Taylor  v.  Porter,  4  Hill,  144,  40  Am. 
Dec.  274;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  People  v.  Arens- 
berg,  105  N.  Y.  123,  59  Am.  Rep.  483,  11 
N.  E.  277;  Stale  v.  Bockstruck,  136  Mo. 
335,  38  S.  W.  317. 

That  the  trade  in  which  the  defendant 
was  engaged  was  a  lawful  business  was  a 
matter  of  common  notoriety,  of  which  the 
court  should  have  taken  judicial  cognizance. 

Tiedeman,  Pol.  Power,  p.  289. 

The  law  under  which  the  defendant  was 
convicted  conflicts  with  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  which  guarantees  to  every  man  the 
equal  protection  of  the  law. 

State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo. 
375,  48  L.  R.  A.  265,  55  S.  W.  627. 

Messrs.  Winston  ft  Meagher  also  for 
appellant. 

.\fcssrs.  Edward  C.  Crow,  Attorney 
General,  Sam  B.  JeiFries,  and  Stewart, 
Cunningham,  A  Eliot,  for  respondent: 

The  Constitution  does  not  guarantee  or 
give  to  defendant  the  right  to  manufacture 
or  sell  for  food  alum,  or  any  chemical  or 
substance  whidi  the  legislature  has  declared 
to  be  unhealthy  and  forbidden. 
I     Stale  v.  Addington,  77  Mo.  110;  State  v. 


Bockstruck,  136  Mo.  335,  38  S.  W.  317; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  32  L.  ed.  253,  8  Sup. 
Ct.  Rep.  992,  1257;  Powell  v.  Com.  114  Pa. 
265,  60  Am.  Rep.  350,  7  Atl.  913;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24 
L.  ed.  989;  Com,  v.  Alger,  7  Cush.  53; 
Northtcesfern  Fertilising  Co.  v.  Hyde  Park, 
97  U.  S.  659,  667,  24  L.  ed.  1036,  1038; 
Boyd  V.  Alabama,  94  U.  S.  645,  24  L.  ed. 
302. 

The  trial  court  did  not  err  in  refusing 
to  take  judicial  cognizance  of  the  alleged 
fact  that  the  trade  of  making  and  selling 
alum  baking  powders  in  which  defendant 
was  engaged  was  a  lawful  business. 

Cooley,  Const.  Lim.  5th  ed.  pp.  222,  223; 
State  V.  Rich,  20  Mo.  393;  State  v.  Wiley, 
109  Mo.  439,  19  S.  \V.  197;  Ex  parte  Ren- 
frow,  112  Mo.  591,  20  S.  W.  682;  State  v. 
Daniels,  66  Mo.  192;  State  ex  rel.  Hender- 
son V.  Boone  County  Ct.  50  Mo.  317,  11  Am. 
Rep.  415;  State  v.  Addington,  77  Mo.  110, 
12  Mo.  App.  214;  State  v.  Campbell,  04  N. 
H.  402,  13  Atl.  585;  United  States  v.  Des 
Moines  Nav.  <C-  R.  Co.  142  U.  S.  BlO,  545, 
35  L.  ed.  1099,  1109,  12  Sup.  Ct.  Rep.  308; 
PeopU  V.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
107,  37  Hun,  319. 

The  statute  in  question  does  not  conflict 
with  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  It  does  not  deny 
to  any  person  the  equal  protection  of  the 
laws;  nor  does  it  conflict  with  an}'  other 
provision  of  the  Constitution  of  the  United 
States  or  of  the  Constitution  of  Missouri. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Repw  273;  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  32  L.  ed.  253,  8 
Sup.  Ct.  Rep.  992,  1257 ;  Plumley  v.  Massa- 
chusetts, 155  U.  S.  401,  39  L.  ed.  223,  5 
Inters.  Com.  Rep.  590,  15  Sup.  Ct.  Rep. 
154;  SchoUenberger  v.  Pennsylvania,  171  U. 
S.  1,  16,  43  L.  ed.  49,  55,  18  Sup.  Ct.  Rep. 
767;  Barnett  v.  Atlantic  d  P.  R.  Co.  68  Mo. 
56,  30  Am.  Rep.  773;  State  v.  Bockstruck, 
136  Mo.  335.  38  S.  W.  317;  Butchers*  l7nio»» 
S.  H.  d  h.  S.  h.  Co.  V.  Crescent  City  L.  fi. 


stitutlonaiity  of  statutes  regulating  articles  of 
food,  sec  also  Dorsey  v.  State  (Tex.  Crim.  App.) 
40  L.  R.  A.  201;  New  Orleans  v.  Paber  (La.) 
.'.3  L.  R.  A.  165;  Chicago  v.  Netcher  (111.)  48 
li.  R.  A.  261 ;  (as  to  oleomargarine)  State  v. 
Maralmll  (N.  H.)  1  L.  R.  A.  51,  and  note;  Com. 
nso  of  Allegheny  County  v.  Miller  (I'a.)  6  L  U. 
A.  6(53,  and  note;  Com.  use  of  Allegheny  Coun- 
ty V.  Weiss  (Pn.)  11  L.  R.  A.  530,  and  note;  Re 
Gooch  (C.  C.  D.  Minn.)  10  L.  R.  A.  830;  Com. 
V.  Huntley  (Mass.)  15  L.  R.  A.  839;  Com.  v. 
I'aul  (Pa.)  30  L.  R.  A.  396;  Com.  use  of  Phila- 
delphia County  V.  SchoUenberger  (Pa.)  22  L.  R. 
A.  155;  State  v.  Myers  (W.  Va.)  35  L  R.  A. 
844  ;  State  ex  rrh  Monnett  v.  Capital  City  Dairy 
Co.  (Ohio)  57  L.  R.  A.  181;  (as  to  imitation 
lard)  State  v.  Suow  (Iowa)  11  L.  R.  A.  355; 
02  L.  R.  A. 


State  V.  Hanson  (Minn.)  54  L.  R.  A.  468;  (as 
to  dairy  products  generally)  State  v.  Dupaquier 
(La.)  26  L.  R.  A.  162;  Deems  v.  Baltimore 
(Md.)  26  L  R.  A.  544:  State  v.  Nelson  (Mlnu.> 
:U  L.  R.  A.  318;  State  v.  Broadbelt  (Md.)  45 
L.  R.  A.  433:  State  v.  Schlenker  (Iowa)  51  U 
R.  A.  348 ;  State  v.  Crescent  Creamery  Co. 
(Minn.)  54  L.  R.  A.  467;  People  v.  Blesecker 
(N.  Y.)  57  L.  R.  A.  178;  Littlefleld  ▼.  State 
(Neb.)  28  L.  R.  A*.  588;  (as  to  meat)  Newson 
V.  Galveston  (Tex.)  7  L.  R.  A.  797;  Jackson- 
ville V.  Ledwith  (Kla.)  9  L.  R.  A.  69;  (as  to 
bread)  Stale  v.  Schlemmer  (Ia.)  10  L  R.  A. 
135  ;  Helena  v.  Dwyer  (Ark.)  39  L.  R.  A.  266  ; 
People  V.  Wagner  (Mich.)  13  L.  R.  A.  286; 
(as  to  fruit)  Frost  v.  Chicago  (111.)  49  L.  &.  A. 
067. 


1901. 


State  v.  Layton. 
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h.  A  S,  n.  Co.  Ill  U.  S.  746,  750-753,  28 
L,.  ed.  585,  586-588,  4  Sup.  Ct.  Rep.  652. 

The  subject  of  this  legislation — ^the  public 
health,  and  the  prevention  of  the  adultera- 
tion of  foo<l — is  peculiarly  within  the  power 
and  protection  of  the  legislature. 

18  Am.  &  Eng.  Enc.  Law,  p.  748;  1  Am. 
&  Eng.  Enc.  Law.  2d  ed.  p.  739;  Com.  v. 
Huntley,  156  Mass.  236,  15  L.  R.  A.  830.  30 
N.  E.  1127;  State  v.  8myth,  14  R.  I.  100,  61 
Am.  Rep.  344;  State  v.  Campbell,  64  X.  H. 
402,  13  Atl.  585;  Com.  v.  Waite,  11  Allen, 
264,  87  Am.  Dec.  711;  Cooley,  Const.  Lim. 
5th  ed.  pp.  206,  207;  Edioards  v.  Leaueur, 
132  Mo.  410,  31  L.  R.  A.  815,  33  8.  W.  1130; 
State  ex  ret.  Maggard  v.  Pond,  93  Mo.  606, 
6  S.  \V.  469;  Poirelt  v.  Pennsylvania,  127 
U.  S.  678.  «84.  32  L.  ed.  253,  250,  8  Sup.  Ct. 
Rop.  992,  1257:  Poitell  v.  Com.  114  Pa.  205, 
rtO  Am.  Rep.  350,  7  Atl.  913;  Thorpe  v.  Rut- 
land d  B.  R.  Co.  27  Vt.  140,  62  Am.  Dec. 
625;  State  v.  Addxngton,  77  Mo.  110,  12  Mo. 
App.  214;  Com.  v.  .ilger,  7  Cush.  53. 

Gantt,  J.,  delivered  the  opinion  of  the 
court : 

On  the  30tli  day  of  August,  1899,  the 
assistant  prosecuting  attorney  of  the  St. 
Louis  court  of  criminal  correction  lodged  in 
that  court  the  following  information  against 
Whitney  Layton,  of  said  city:  "Richard 
Johnson,  assistant  prosecuting  attorney  of 
the  St.  Louis  court  of  criminal  correction, 
now  here  in  court,  on  behalf  of  the  state  of 
MisHoin-i  information  makes  as  follows: 
That  Whitney  Layton.  in  the  city  of  St. 
Louis,  on  t!ie  28th  day  of  August,  1899,  then 
and  there  doing  business  in  this  state,  did 
unlawfully  manufacture,  sell,  and  offer  to 
Bell  a  certain  compound  and  preparation,  to 
wit,  Layton's  Health-Food  Baking  Powder, 
which  said  compound  and  preparation  was 
so  manufactured  and  sold  for  the  purpose 
of  being  used,  and  was  intended  by  said  Lay- 
ton  to  be  used,  in  the  preparation  of  food,  in 
which  said  compound  and  preparation  so 
manufactured  and  sold  there  was  alum. 
C'ontrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state,  etc." 

The  defendant  was  arrested,  and  entered 
his  plea  of  not  guilty.  A  jury  was  waived, 
and  the  cause  tried  to  the  court.  At  the 
trial  the  state's  representative  filed  and 
read  in  evidence  the  following  stipulation: 
"For  the  purpose  only  of  the  trial  of  this 
cause,  and  at  said  trial,  the  defendant, 
Whitney  Layton,  for  a  stipulation  covering 
a  part  of  the  facts  in  the  above-entitled  case, 
admits  that  in  the  city  of  St.  Louis,  Mis- 
souri, on  the  28th  day  of  August,  1899,  he. 
the  defendant,  then  and  there  doing  business 
in  the  state  of  Missouri,  did  manufacture, 
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sell,  and  offer  to  sell  to  J.  M.  Houston  Gro- 
cer Company,  then  doing  business  at  said 
city,  a  certain  compound  and  preparation, 
to  wit,  one  case  containing  two  dozen  one- 
pound  cans  of  baking  powder,  known  and 
designated  as  'Layton's  Health-Food  Baking 
Powder,'  which  said  compound  and  prepara- 
tion, so  manufactured,  sold,  and  offered  for 
sale  by  him  for  the  purpose  of  its  being 
u.sed,  was  intended  by  defendant  and  by  said 
J.  M.  Houston  Grocer  Company  to  be  used, 
in  the  preparation  of  food.  Defendant  fur- 
ther admits  that  in  said  compound  and  prep- 
aration so  manufactured,  sold,  and  offered 
to  be  sold  by  him  there  was  alum,  and  that 
the  fact  that  the  same  contained  alum  w^as 
then  well  known  to  defendant.  And  it  is 
further  agreed  and  stipulated  that  at  the 
trial  of  this  case  either  party  may  offer  any 
other  evidence  not  inconsistent  with  the 
above  facts  which  he  may  deem  material, 
relevant,  and  competent  in  the  case,  subject 
to  objection  by  the  other  party  to  its  mate- 
riality, relevancy,  or  competency."  The 
prosecution  then  rested. 

The  ilefen(hint  then  offered  evidence  tend- 
ing to  establish  the  following  facts:  Bak- 
ing powders  have  been  in  use  for  more  than 
fifty  years.  Tliey  are  intended  to  furnish 
to  the  people  a  simple,  cheap,  efficient,  and 
wholesome  leavening  agent  in  the  cooking 
of  food,  as  a  substitute  for  yeast,  which  is 
a  verj'  slow  and  more  expensive  leavening 
agent,  and  one  which  requires  considerable 
intelligence  in  the  cook  to  use  successfully. 
All  baking  powders  furnish  this  leavening 
agent  in  the  form  of  carbon  dioxide  (car- 
iHiuic  acid  gas),  which  is  given  off  from  the  . 
Imking  powder  in  preparing  and  cooking 
food.  This  gas,  being  liberated  in  the  dough, 
forms  bubbles,  which  take  pennanent  form  in 
the  baked  bread,  thus  making  it  light  and 
porous.  All  baking  powdei-s.  in  their  essen- 
tial features,  are  tlie  same.  They  all  sup- 
ply this  leavening  agent  (dioxide  of  carbon) 
by  freeing  it  from  bicarbonate  of  soda.  They 
differ  in  the  nonessential  manner  in  which 
this  carbon  dioxide  is  released  from  the 
bicarbonate  of  soda.  There  are  three  classes 
of  baking  powders  known  to  connnerce,  viz.^ 
the  cream  of  tartar  baking  powders,  the 
phosphate  baking  powders,  and  the  alum 
baking  powders.  The  cream  of  tartar  pow- 
ders are  composed  of  bicarbonate  of  soda 
and  cream  of  tartar  (bicarbonate  of  potas- 
sium), mixed  with  starch  as  a  filler.  The 
soda  and  cream  of  tartar  are  combined  in 
such  proportions  that  when  they  are  united 
together  in  the  presence  of  water,  in  the  pro- 
cess of  cooking,  they  react  upon  each  other, 
and  free  the  carbon  dioxide,  which  leavens 
the  bread.  The  resulting  product  left^jn 
the  bread  after  cooking  is  Rochelle  sal 
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purgative  agent.  In  the  phosphate  pow- 
ders the  active  agent  is  the  phosphate  of 
calcium,  which  unites  with  the  bicarbonate 
of  soda  and  liberates  the  dioxide  of  carbon, 
the  leavening  agent.  The  alum  powders,  as 
they  do  not  differ  from  the  cream  of  tartar 
poAvders  in  the  main  essential  features  of  a 
baking  powder,  to  wit,  the  liberation  of  the 
carbon  dioxide  from  bicarbonate  of  sodium, 
but  merely  in  the  nonessential  mode  of  liber- 
ating the  gas,  do  not  differ  from  each  other 
OAHentialiy.  In  the  phosphate  alum  pow- 
ders, phosphate  of  calcium  is  used  to  aid  in 
liberating  from  the  bicarbonate  of  soda  the 
gas,  the  leavening  agent,  the  essential  thing. 
The  straight  alum  baking  powders  are  com- 
posed of  bicarbonate  of  soda  and  a  double 
sulphate  salt  of  sodium  and  aluminum, 
whicli  twhnically  is  not  alum  at  all,  but  is 
popularly  called  **8oda  alum,"  with  starch  as 
a  filler  or  carrier.  The  alum  and  the  bicar- 
bonate of  soda  are  mixed  in  such  proportions 
that  in  the  cooking  process  the  carbon  diox- 
ide is  released  as  a  leavening  agent,  as  in 
tlie  case  of  the  cream  of  tartar  baking  pow- 
ders. The  resulting  products  are  sulphate 
of  sodium  and  hydroxide  (hydrate)  of  alu- 
minum. The  evidence  of  defendant  tended  to 
show  that  none  of  the  products  left  in  the 
food  cooked  with  alum  baking  powders  are 
at  all  injurious  to  the  human  system.  The 
evidence  shows  that  the  trade  in  alum  bak- 
ing powders,  as  a  trade,  has  given  entire 
satisfaction  to  the  people.  Alum  baking 
powders  are  nearly  as  standard  an  article  as 
Hour  or  sugar.  They  are  to  be  found  upon 
.  tlie  shelves  of  every  grocery  store,  not  only 
in  Missouri,  but  in  the  United  States.  They 
were  first  introduced  about  1870.  In  spite 
of  the  fiercest  competition  and  most  hostile 
rivalry  upon  the  part  of  manufacturers  of 
cream  of  tartar  powders,  who,  the  evidence 
shows,  liave  used  every  effort  to  prejudice 
the  mind  of  the  public  by  every  manner  of 
advertisements  and  representations,  the 
trade  rapidly  expanded,  until  it  has  now 
reached  vast  proportions.  The  evidence 
tended  to  show  that  alum  baking  powder 
sold  in  the  United  States  last  year  amounted 
to  not  fewer  than  120,000,000  pounds,  and 
involved  an  enormous  expenditure  in  its 
manufacture  and  distribution.  The  defend- 
ant's evidence  also  tended  to  show  that  not 
only  was  the  particular  case  of  baking  pow- 
der, kno\\'n  as  "Layton's  Health  Food,"  for 
the  sale  of  which  he  was  prosecuted,  but 
also  all  alum  baking  powders  in  general, 
are,  and  always  have  been,  healthful  and 
wholesome  adjuncts  in  the  preparation  of 
hiunan  food.  The  evidence  tends  to  show  that 
110  one  had  ever  either  heard  of  or  had  known 
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of  a  single  case  where  the  health  of  a  single 
human  being  had  been  injured,  or  had  been 
supposed  to  have  been  injured,  by  the  use  of 
alum  l>aking  powder  in  the  preparation  of 
food,  and  that  the  trade  in  alum  baking 
powders,  as  a  trade,  prior  to  the  paasage  of 
this  law,  was  an  honest  and  lawful  business 
in  a  generally  harmless  and  useful  prepara- 
tion, used  as  an  adjunct  in  the  cooking  of 
food.  The  manufacturers  and  sellers  of  both 
such  powders — cream  of  tartar  and  alum — 
have  been  engaged  in  competition  with  each 
other  in  furnishing  to  the  people,  from  bi- 
carbonate of  soda,  a  leavening  agent  for 
cooking  bread,  cake,  etc.  They  differ  only 
in  the  nonessential  manner  of  freeing  the 
gas.  That  the  trade  in  cream  of  tartar  pow- 
ders has  been  practically  monopolized  by  the 
Royal  Baking- Powder  Company,  which  con- 
trols the  cream  of  tartar  market.  To  all  of 
this  evidence  counsel  for  the  state  objected 
when  it  was  offered,  on  the  ground  that,  in 
view  of  the  stipulation  made  between  the 
parties,  which  was  read  by  the  state  in  mak- 
ing its  case,  all  evidence  which  might  be 
offered  by  the  defendant  in  his  defense  would 
be  irrelevant  and  immaterial.  The  court  at 
the  time  of  the  objection  announced  that  it 
would  not  then  rule  upon  the  objection,  but 
would  hear  the  evidence,  subject  to  such 
objection,  and  would  at  the  end  of  the  case 
announce  its  ruling,  and,  if  it  concluded 
the  objection  was  well  taken,  would  rule  out 
all  of  such  evidence.  On  the  other  hand,  the 
state,  in  rebuttal,  offered  much  evidence  by 
distinguished  chemists  and  physicians  that 
alum,  in  the  quantities  usually  used  in  the 
preparation  of  baking  powders,  was  and  is 
injurious  to  health;  that  while  it  assists  in 
liberating  the  carbonic  acid  gas,  and  thus 
makes  the  bread  light,  there  is  a  residuum 
of  alumina  left  in  the  bread,  which  is  solv- 
able, and  enters  into  the  system,  and  acts  as 
an  astringent,  and  is  deleterious ;  that  there 
was  a  general  prejudice  in  the  minds  of  the 
public  against  alum  powders;  that,  while 
the  sale  of  alum  powders  was  very  enormous, 
people  generally  were  not  advised  that  they 
were  purchasing  alum  powders.  After  all 
the  evidence  was  in,  the  court  sustained  the 
objection  of  the  state,  and  excluded  all  de- 
fendant's evidence,  as  irrelevant  and  imma- 
terial to  the  issue  in  the  case,  to  which  the 
defendant  duly  excepted  at  the  time.  Every 
item  of  the  evidence  offered  by  defendant 
was  avowedly  introduced  for  the  purpose  of 
showing  that  the  statute  under  which  de- 
fendant was  prosecuted  was  unconstitutional 
and  void,  which  contention  the  court  over- 
ruled, and  found  defendant  guilty. 
The  statute  which  defendant  is  charged  to 
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have  violated  is  the  act  of  May  11,  1809,  and 
is  as  follows: 

An  Act  to  Prevent  the  Use  of  Unhealthy 
Chemicals  or  Substances  in  the  Prepara- 
tion or  Manufacture  of  Any  Article  Used, 
or  to  be  Used,  in  the  Preparation  of  Food. 
Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri,  as  follows : 

Sec.  1.  That  it  shall  be  unlawful  for  any 
person  or  corporation  doing  business  in  this 
state  to  manufacture,  sell,  or  offer  to  sell, 
any  article,  compound,  or  preparation,  for 
the  purpose  of  being  used,  or  which  is  in- 
tended to  be  used,  in  the  preparation  of  food, 
in  which  article,  compound,  or  preparation, 
there  is  any  arsenic,  calomel,  bismuth,  am- 
monia, or  alum. 

Sec.  2.  Any  person  or  corporation  violat- 
ing the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon 
conviction,  be  fined  not  less  than  $100,  which 
shall  be  paid  into  and  become  a  part  of  the 
road  fund  of  the  county  in  which  such  fine 
is  collected. 

Approved  May  11th,  1899.  Takes  effect 
August  22a,  1899.     [Acts  1899,  p.  170.] 

The  defendant  asked  various  declarations 
of  law  to  the  effect  that  the  legislature 
could  not  arbitrarily  declare  his  business  un- 
lawful, which  were  refused,  and  he  saved  his 
exceptions,  and  in  due  time  filed  his  motions 
for  new  trial  and  in  arrest,  which  were  like- 
wise overruled. 

As  already  indicated  in  the  statement  of 
the  easse,  the  one  great  question  upon  this 
record  is  the  constitutionality  of  the  act  of 
Alay  11,  1399,  making  it  a  misdemeanor  in 
this  state  "for  any  person  or  corporation 
doing  business  in  this  state  to  manufacture, 
sell,  or  offer  to  sell,  any  article,  compound, 
or  preparation,  for  the  purpose  of  being 
used,  or  which  is  intended  to  be  used,  in  the 
preparation  of  food,  in  which  article,  com- 
pound, or  preparation  there  is  any  .  .  . 
alum."  Tlie  act  was  obviously  aimed  at 
what  are  kno\*Ti  as  "alum  baking  powders." 
While  the  act  also  condemns  the  use  of 
arsenic,  calomel,  bismuth,  and  ammonia  in 
baking  powders,  there  is  not  the  sliglitest 
evidence  that  either  of  these  poisons  or  sub- 
stances is  ever  used  in  the  preparation  of 
baking  powders  in  the  ordinary  trade  by 
reputable  dealers  and  merchants,  whereas 
the  evidence  which  the  court  heard,  but 
finally  excluded  in  making  up  its  verdict  and 
judgment,  disclosed  that  alum  is,  and  has 
been  for  more  than  a  quarter  of  a  century, 
an  ingredient  in  the  preparation  of  baking 
powders;  that  baking  powders  containing 
alum  in  some  degree  are  used  to  an  enor- 
mous extent;  that  not  less  than  120,000,000 
pounds  of  such  powders  have  been  sold  in 
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the  United  States  in  the  year  next  preceding 
the  filing  of  the  information  in  this  case. 
The  defendant  is  a  manufacturer  of  baking 
powder  knovinn  as  "Layton's  Health-Food 
Baking  Powder,"  and  after  the  act  of  May 
11,  1809,  if  valid,  went  into  effect,  sold  a 
case  of  said  baking  powder  in  the  city  of  St. 
Louis.  The  constitutionality  of  the  act  is 
assailed  on  two  grounds:  First,  that  it 
violates  §  28,  art.  4,  of  the  Constitution  of 
Missouri;  second,  that  it  conflicts  with  §$4 
and  30  of  art.  2  of  the  Constitution  of  Mis- 
souri. 

It  is  a  trite  saying  that,  when  the  courts 
are  called  upon  to  decide  that  an  act  of  the 
legislature  violates  the  organic  law,  they 
start  with  every  presumption  in  favor  of  the 
validity  of  the  statute.  This  much  we  owe 
to  a  co-ordinate  branch  of  the  government, 
upon  which  the  people,  in  the  Constitution, 
have  conferred  the  lawmaking  power.  The 
right  and  power  of  the  courts,  under  our 
peculiar  form  of  government,  to  declare  a 
solemn  and  formal  act  of  the  legislature  in- 
valid, arise,  not  out  of  any  supposed  or 
assumed  superiority  of  the  judicial  depart- 
ment over  that  of  the  legislative  branch  of 
the  government,  but  are  founded  upon  the 
fact  that  the  Constitution  is  the  organic  law 
which  defines  the  limitations  of  all  branches 
of  the  government,  and  is  the  supreme  law, 
by  which  the  acts  of  all  branches  of  the  gov- 
ernment must  be  tested,  and  in  the  very 
nature  of  things  the  judiciary  must,  in  per- 
forming its  functions,  determine  whether 
the  legislative  enactment  is  in  harmony  with 
'the  supreme  law.  Proceeding  a  step  further, 
it  must  be  conceded  that  the  validity  of  the 
act  in  question  nmst  be  referable  to  what  we 
denominate  the  "police  power  of  the  state," 
and  that. the  legislature  ip  clearly  the  de- 
partment of  the  government  which  is  author- 
ized to  exercise  the  police  power.  Under 
forms  of  government  where  limitations  upon 
executive  and  legislative  powers  do  not  exist, 
there  is  no  restriction  upon  this  necessary 
function  of  government,  but  under  our  Fed- 
eral and  state  governments  limitations  are 
to  be  found  in  our  written  constitutions. 
Said  the  Supreme  Court  of  the  United 
States  in  Mugler  v.  Kansas,  123  U.  S.  loc. 
cit.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  297: 
"It  does  not  at  all  follow  that  every  statute 
enacted  ostensibly  for  the  promotion  of  these 
ends  is  to  be  accepted  as  a  legitimate  exer- 
tion of  the  police  powers  of  the  state.  There 
are,  of  necessity,  limits  beyond  which  legis- 
lation cannot  rightfully  go.  While  every 
possible  presumption  is  to  be  indulged  in 
favor  of  tlie  validity  of  a  statute  {Sinking- 
Fund  Cases,  99  U.  S.  700-718,  25  L.  ed.  496- 
501 ) ,  the  courts  must  obey  the  Constitution, 
rather  than  the  lawmaking  department  of 
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government,  and  inuBt,  upon  their  own  re- 
sponsibility, determine  whether  in  any  par- 
ticular case  these  limits  have  been  passed. 
*To  what  purpose/  it  was  said  in  Marhury  v. 
Matlison,  1  Cranch,  137-176,  2  L.  ed.  60-73, 
'are  powers  limited,  and  to  what  purpose  is 
that  limitation  committed  to  writing,  if 
these  limits  may  at  any  time  be  passed  by 
thoisc  intended  to  be  restrained?  The  dis- 
tinction between  a  government  with  limited 
and  unlimited  powers  is  abolished  if  those 
limits  do  not  confine  the  persons  on  whom 
they  are  imposed,  and  if  acts  prohibited  and 
acts  allowed  are  of  equal  obligation/  The 
courts  are  not  bound  by  mere  forms,  nor  are 
they  to  be  misled  by  mere  pretenses.  They 
are  at  liberty, — indeed,  are  under  a  solemn 
duty, — to  look  at  the  substance  of  things, 
whenever  they  enter  upon  the  inquiry 
whether  the  legislature  has  transcended  the 
limits  of  it«  authority.  If,  therefore,  a  stat- 
ute purporting  to  have  been  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or 
the  public  safety  has  no  real  or  substantial 
rehition  to  those  objects,  or  is  a  palpable  in- 
vasion of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  ad- 
judge, and  thereby  give  effect  to  the  Consti- 
tution." Accepting  this  statement  of  the 
rights  and  duties  of  the  respective  depart- 
ntents,  we  are  brought  to  the  contention  of 
the  parties  to  this  record. 

The  defendant  insists  that  the  compound 
prepared  by  himself  and  other  manufac- 
turers as  and  for  a  baking  powder  is  a  per- 
fectly healthful  article,  that  had  been  in 
general,  indeed  universal,  use  in  this  state' 
and  throughout  the  United  States  for  thirty 
years ;  that  these  so-called  alum  baking  pow 
dern  have  proven  acceptable  as  a  common 
household  article,  as  a  moat  useful  adjunct 
to  the  cooking  process;  that  during  all  that- 
time  not  a  single  instance  had  occurred  in 
which  a  single  person  had  been  rendered  sick 
or  suffered  in  health  from  their  use;  that 
they  had  become  so  acceptable  to  the  bakers 
and  housewives  of  the  land  that  their  pro 
(luction  and  sale  amounted  to  120,000,000 
])ounds  in  a  single  year ;  that  no  more  objec- 
tion could  be  urged  against  their  use  as  be- 
ing deleterious  than  can  be  and  has  been 
urged  by  vegetarians  against  the  use  of 
meat,  or  by  certain  person^  against  the  com- 
mon table  salt  or  the  use  of  wheat  bread, 
and  that  it  is  no  more  liable  to  adulteration 
than  flour  or  sugar.  He  urges  that  to  strike 
down  this  great  industry,  in  view  of  its 
recognized  harmlessneas,  is  an  arbitrary  and 
unwarranted  attempt  to  exercise  the  police 
power  of  the  legislature.  On  the  other 
hand,  the  state  insists  that  §  4  of  our  Bill 
of  Rights,  which  provides  '*that  all  constitu- 
tional government  is  intended  to  promote 
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the  general  welfare  of  the  people;  that  all 
persons  have  a  natural  right  to  life,  liberty, 
and  the  enjoyment  of  the  gains  of  their  own 
industry;  that  to  give  security  to  these 
things  is  the  principal  office  of  government, 
and  that  when  government  does  not  confer 
this  security  it  fails  of  its  chief  design;"  and 
§  30  of  the  Bill  of  Rights,  which  ordains 
"that  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law," — are  not  infringed  by  this  act;  that 
"the  Constitution  does  not  guarantee  or  give 
to  any  person  the  right  to  manufacture  or 
sell  any  chemical  or  substance  which  the 
legislature  has  declared  to  be  unhealthy  and 
has  forbidden."  The  state's  counsel  further 
insist  that  the  judgment  of  the  criminal 
court  is  in  conformity  with  the  decision  of 
this  court  in  State  v.  Addington,  77  Mo.  110, 
which  case,  they  insist,  involved  every  essen- 
tial feature  of  the  case  at  bar. 

In  State  v.  Addington,  77  Mo.  110,  the  de- 
fendant was  prosecuted  under  the  statute  of 
this  state  of  March  24,  1881,  entitled  "An 
Act  to  Prevent  the  Manufacture  and  Sale  of 
Oleaginous  Substances  or  Compounds  of  the 
Same  in  Imitation  of  the  Pure  Dairy  Prod- 
ucts." Acts  1881,  p.  120.  In  sustaining 
that  statute  this  court  stated  concisely  the 
ground  upon  which  it  rests,  as  follows: 
"The  central  idea  of  the  statute  before  us 
seems  very  manifest.  It  was,  in  our  opinion, 
the  prevention  of  facilities  for  selling  or 
manufacturing  a  spurious  arti^e  of  butter, 
resembling  the  genuine  article  so  closely  in 
its  external  appearance  as  to  render  it  easy 
to  deceive  purchasers  into  buying  that  which 
they  would  not  buy  but  for  the  deception. 
The  history  of  legislation  on  this  subject,  as 
well  as  the  phraseology  of  the  act  itself, 
very  strongly  tend  to  confirm  this  view.  If 
this  was  the  purpose  of  the  enactment  now 
under  discussion,  we  discover  nothing  in  ita 
provisions  which  enables  us  ...  to  say 
that  the  legislature,  when  passing  the  act, 
exceeded  the  power  confided  to  that  depart- 
ment of  the  government;  and,  unless  we  can 
say  this,  we  cannot  hold  the  act  as  being 
an3'thing  less  than  valid."  Commenting 
upon  this  decision,  Tiedeman,  in  his  work 
on  Limitations  of  Police  Power  (p.  296), 
says:  "But  the  only  valid  objection  to  its 
sale  is  the  close  resemblance  to  genuine  but- 
ter, and  the  consecjuent  opportunity  for  the 
perpetration  of  fraud.  And  this  was  the 
sole  ground  upon  wliich  the  constitutionality 
of  the  law  was  sustained  by  the  supreme 
court  of  Missouri."  In  State  v.  Bockstruck, 
130  Mo.  3o(),  38  S.  W.  317,  State  v.  Adding- 
ton, 77  Mo.  110,  was  reviewed  by  the  same 
judge  who  wrote  the  opinion  in  that  case, 
and  as  eonfirmii)^  tlte  view  taken  of  that 
case  by  Tiedeman.      We  quote:      "We  con- 
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sider  that  the  state  lias  the  same  right  to 
forbid  and  punish  the  manufacture  of  coun- 
terfeit butter  that  it  has  to  forbid  and  pun- 
ish the  manufacture  of  counterfeit  coin. 
The  like  view  was  taken  by  us  of  the  valid- 
ity of  the  act  of  1881  in  relation  to  the 
manufacture  or  sale  of  imitation  butter 
{State  V.  .Iddingtonj  77  Mo.  110),  though 
the  latter  act  contained  no  such  provisions 
as  are  contained  in  §  8  of  the  present  act 
[Acts  1896,  p.  27]."  It  will  be  observed  that 
the  court  dwells  in  both  cases  upon  the  fact 
tliat  in  both  acts  "the  evident  object  and 
dominating  idea  was  to  prevent  the  manu- 
facture or  sale  of  a  spurious  article  of  but- 
ter/' and  upon  this  ground  we  still  have  no 
hesitancy  in  holding  that  such  legislation  is 
dearly  valid. 

Such,  also,  was  the  ruling  in  People  v. 
Arensherg,  106  N.  Y.  123,  69  Am.  Rep.  483, 
11  N.  E.  277,  in  which  the  act  was  entitled 
"An  Act  to  Prevent  Deception  in  the  Sale  of 
Dairy  Products,"  and  it  was  forbidden  to 
aell  any  article  *'in  imitation  or  semblance 
or  designed  to  take  the  place  of  natural  but- 
ter." In  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Eep.  34,  2  N.  £.  29,  the  court  of  appeals 
held  an  act  of  the  legislature  invalid  which 
made  the  manufacture  out  of  any  oleaginous 
substance  or  compound,  other  than  that  pro- 
duced from  unadulterated  milk  and  cream, 
any  article  designed  to  take  the  place  of  but- 
ter, etc.  Judge  Rapallo,  in  the  course  of 
the  opinion,  after  stating  that  the  evidence 
disclosed  that  oleomargarine  was  a  perfectly 
healthful  and  pure  article  of  food,  says: 
"One  of  the  learned,  judges  who  delivered 
opinions  at  the  general  term  endeavored  to 
sustain  the  act  on  the  ground  that  it  was 
intended  to  prohibit  the  sale  of  any  artificial 
compound  as  genuine  butter  or  cheese  made 
from  unadulterated  milk  or  cream;  that  it 
was  that  design  to  deceive  which  the  law 
rendered  criminal.  If  that. were  a  correct 
interpretation  of  the  act,  we  should  concur 
with  the  learned  judge  in  his  conclusion  as 
to  its  validity,  but  we  could  not  concur  in 
his  further  view  that  such  an  offense  was 
charged  in  the  indictment  or  proved  upon 
the  trial.  .  .  .  The  prohibition  is  not  of 
the  manufacture  or  sale  of  an  article  de- 
signed as  an  imitation  of  dairy  butter  or 
cheese,  or  intended  to  be  passed  off  as  such, 
but  of  an  article  designed  to  take  the  place 
of  dairy  butter  or  cheese.  .  .  .  Simula- 
tion of  butter  is  not  the  act  prohibited." 
Again  the  court  says:  "It  appears  to  us 
quite  clear  that  the  object  and  effect  of  the 
enactment  .  .  .  were  not  to  supplement 
the  existing  provisions  against  fraud  and 
deception  by^  means  of  imitations  of  dairy 
butter,  but  to  take  a  further  and  bolder  step, 
and,  by  absolutely  prohibiting  the  manufac- 
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ture  or  sale  of  any  article  which  could  be 
used  as  a  substitute  for  it,  however  openly 
and  fairly  the  character  of  the  substitute 
might  be  avowed  and  published,  to  drive  the 
substituted  article  from  the  market,  and 
protect  those  engaged  in  the  manufacture  of 
dairy  products  against  the  competition  of 
cheaper  substances  capable  of  being  applied 
to  the  same  uses  as  articles  of  food."  The 
court  then  asks  the  question:  "Who  will 
have  the  temerity  to  say  that  these  constitu- 
tional principles  are  not  violated  by  an  en- 
actment which  absolutely  prohibits  an  im- 
portant branch  of  industry  for  the  sole  rea- 
son that  it  competes  with  another,  and  may 
reduce  the  price  of  an  article  of  food  for  the 
human  race?"  The  court  held  that  statute 
unconstitutional.  Judge  Dillon,  in  his  ad- 
mirable work  on  Municipal  Corporations 
(4th  ed.  §  141,  p^211),  in  a  note  to  the  text, 
says:  "We  cannot  refrain  from  expressing 
our  full  concurrence  in  the  views  and  con- 
clusions of  the  court  of  appeals  of  New  York 
in  People  v.  Marx.  .  .  .  The  Pennsyl- 
vania act  of  1885,  imder  which  Powell  was 
convicted  (Pmcell  v.  Com.  114  Pa.  265,  60 
Am.  Rep.  350.  7  Atl.  913,  and  Affirmed  in 
127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep. 
992,  12.'57 ) ,  makes  the  manufacture  and  sale 
of  oleomargarine,  thoufifh  open  and  uncon- 
cealed, a  crime.  We  cannot  but  express  our 
re<rret  that  the  Constitution  of  any  of  the 
states  or  that  of  the  United  States  admits 
of  a  construction  that  it  is  competent  for  a 
state  legislature  to  suppress  (instead  of 
regulating),  under  fine  and  imprisonment, 
the  business  of  manufacturing  and  selling  a 
harmless  and  even  wholesome  article,  if  the 
legislature  chooses  to  affirm,  contrary  to  the 
fact,  that  the  public  health  or  public  policy 
requires  such  suppression.  The  record  of 
the  conviction  of  Powell  for  selling  without 
any  deception  a  healthful  and  nutritious  ar- 
ticle of  food  makes  one's  blood  tingle."  At 
first  blush  the  decisions  in  the  Marx  and 
Addington  Cases  may  appear  to  collide,  but 
upon  a  closer  view  it  will  be  seen  that  the 
court  of  appeals  distinctly  assents  to  the 
doctrine  upon  which  Judge  Sherwood  an- 
nounces the  Addington  Case  rests;  for, 
speaking  of  the  effoi*t  to  sustain  the  New 
York  statute  on  the  ground  "that  it  was  in- 
tended to  prohibit  the  sale  of  any  artificial 
compound  as  genuine  butter  or  cheese  made 
from  unadulterated  milk  or  cream;  that  it 
was  that  design  to  deceive  which  the  law 
rendered  criminal," — Judge  Rapallo  .says: 
"If  that  were  a  correct  interpretation  of  the 
act,  we  should  concur  as  to  its  validity." 
As  the  oleomargarine  act  considered  in  the 
Addington  Case  prohibited  imitation  but- 
ter, and  as  this  court  held  it  was  valid  be- 
cause it  shut  the  door  against  the  design  to 
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perpetrate  fraud,  the  great  underlying  prin- 
ciple of  both  cnseH  was  the  same,  though  the 
two  courts  might  differ  as  to  the  meaning  of 
the  words  of  the  two  acts. 

Does  tlie  act  of  May  11th,  making  it  penal 
to  usp  nlum  in  the  preparation  of  baking 
powders,  bring  it  within  the  reason  of  State 
V.  Addingtonf  In  the  Addington  Case  there 
was  a  recognized  standard  for  the  article 
which  the  legislature  intended  to  protect 
against  fraudulent  imitation,  to  wit,  natural 
butter  made  from  pure  dairy  products  or 
unadulterated  milk ;  and,  in  accordance  with 
our  decision  in  that  case,  we  held  that  stat- 
utes enacted  to  prevent  the  imposition  of  a 
deception  upon  others  are  clearly  valid. 
Cook  V.  State,  110  Ala.  40,  20  So.  360; 
Stolz  V.  Thompson,  44  Minn.  271,  46  N.  W. 
410;  Htate  v.  Marshall,  64  N.  H.  549,  1  L. 
R.  A.  51,  15  Atl.  210;  State,  Waterhury, 
Prosecutor,  v.  Newton,  50  N.  J.  L.  534,  2 
Inters.  Com.  Rep.  63,  14  Atl.  604;  Com.  v. 
Huntley.  150  Mass.  236,  15  L.  R.  A.  839,  30 
N.  E.  1127:  State  ex  rel.  Weideman  v.  Hor- 
gajK  55  Minn.  183,  56  N.  W.  688.  But  the 
question  raised  on  this  record,  while  a  kin- 
dred one,  is,  we  conceive,  different.  It  seems 
to  us  that,  in  the  nature  of  things,  there  is 
a  wide  difference  between  legislation  prohib- 
iting or  regulating  the  manufacture  and 
sale  of  an  article  which  is  manufactured 
with  a  design  to  imitate  a  standard  or  supe- 
rior article,  and  piass  it  off  on  the  public, 
which  cannot  readily  detect  the  imposition, 
for  something  different  from  what  it  is,  and 
the  manufacture  and  sale  of  an  article  which 
in  trutli  and  fact  is  admitted  to  be  innocu- 
ous and  healthful  and  in  general  use,  and 
about  which  there  is  neither  secrecy,  nor 
imitation  of  another  article  of  conceded 
purity  and  wholesomeness.  The  Addington 
and  similar  cases  settle  the  constitutionality 
of  the  former,  but  do  not  reach  the  latter. 
As  the  case  at  bar  does  not  fall  within  the 
reasoning  and  purview  of  the  Addington 
Case,  that  case  does  not  reach  the  difficulty 
here.  The  statute  upon  which  this  prosecu- 
tion is  based  is  not  based  upon  the  idea  of 
limitation  of  one  article  by  another.  No 
baking  powder  is  recognized  as  the  standard, 
as  is  butter  from  unadulterated  milk  in  the 
oleomargarine  statute.  Here  the  statute 
mu.st  be  upheld,  if  at  all,  upon  the  right  of 
the  legislature  to  make  all  needful  laws  to 
preserve  the  public  health.  The  right  of 
the  state  to  protect  the  health,  morals,  and 
safetv  of  its  people  by  regulations  that  do 
not  interfere  with  the  execution  of  the  pow- 
ers of  the  general  government,  or  violate 
riglits  secured  by  the  Constitution  of  the 
I'nited  States,  is  now  recognized  by  all 
courts  in  this  country.  It  is  peculiarly  a 
legislative  function.  While  it  ia  true  that 
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there  are  limits,  under  our  system,  to  this 
power,  we  must  start  with  the  presumption 
in  favor  of  the  act.  While  we  do  not  accede 
to  the  proposition  that  the  legislature  can 
arbitrarily  declare  any  article  of  food  in 
general  use,  and  concededly  wholesome  and 
innocuous,  to  be  imhealthy,  and  its  produc- 
tion and  sale  a  crime,  and  would  have  no 
hesitancy  in  declaring  such  an  act  void  when 
the  act,  on  its  face,  disclosed  its  arbitrary 
and  unreasonable  character,  or  where,  as  in 
the  Marx  Case,  99  N.  Y.  377,  52  Am.  Rep. 
34,  2  N.  E.  29,  when  such  an  act  is  chal- 
lenged on  such  ground,  it  is  admitted  by  the 
state  that  the  prohibited  article  is  innocuous 
and  beneficial  in  itself,  and  is  not  made  in 
imitation  of  another,  or  with  a  view  to  de- 
ceive the  public,  but  is  made  and  vended 
without  secrecy  and  without  imitation  of 
any  other,  and  the  only  purpose  of  the  law  ia 
to  prevent  competition,  still  we  find  our- 
selves confronted  in  this  case  with  a  state  of 
facts  essentially  different  from  that  pre- 
sented to  the  court  in  the  Marx  Case.  While 
defendant  offered  much  evidence  to  show 
that  alum  baking  powders  were  a  useful 
and  harmless  preparation,  there  is  no  gain- 
saying the  fact  that  the  state  offered  much 
pertinent  testimony  to  the  contrary.  That 
there  has  long  existed  a  strong  prejudice 
against  the  use  of  alum  in  the  making  of 
bread,  must  be  conceded.  Whether  or  not 
the  prejudice  is  well  founded  is  another  mat- 
ter. As  early  as  the  thirty-seventh  year  of 
the  reign  of  George  the  Third  the  British 
Parliament  absolutely  prohibited  the  use  of 
alum  in  the  making  of  bread.  Stat.  37  Geo. 
III.  chap.  98,  §  21.  And,  irrespective  of 
the  statute,  it  was  held  indictable  to  use  it 
in  large  quantities.  Rex  v.  Dixon,  4  Campb. 
12.  Such  seenif}  still  to  be  the  statute  law 
of  England.  Bread  Act  1836;  1  Chitty  Eng. 
Stat,  titles.  Bread  and  Adulteration  of 
Foods.  Several  states  of  our  Union,  while  not 
going  to  the  extreme  of  our  general  assem- 
bly, have  statutes  passed  with  a  view  to  the 
protection  of  the  public  against  these  alum 
powders,  by  requiring  that  the  cans  in  which 
they  are  sold  shall  give  notice  that  they  con- 
tain alum;  and  these  acts  have  been  sus- 
tained as  fairly  within  the  police  power  of 
the  state.  This  court,  in  view  of  this  sharp 
conflict  of  testimony  as  to  the  noxious  or 
jnnocuous  character  of  alum  baking  powders, 
cannot  take  judicial  notice  that  these  pow- 
ders are  a  perfectly  innocuous  preparation. 
Under  these  circumstances,  then,  are  we  to 
hold  that  the  court  of  criminal  correction 
erred  in  not  passing  upon  the  question  of 
fact  tendered  to  him,  and,  having  found  the 
fact,  in  not  deciding  the  law  con9titutionaI  or 
unconstitutional,  accordingly  as  it  appeared 
to  him  to  be  harmful  and  deleterious,  or 
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harmless  and  innoxious?  "If  so,"  as  was 
said  in  dissenting  opinion  in  People  v.  dp- 
perly,  37  Hun,  324,  which  was  adopted  by 
the  court  of  appeals  of  New  York  (the  same 
court  which  decided  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29)  in  reversing 
the  judgment  in  that  case  (101  N.  Y.  634, 
4  N.  E.  107)  "the  court  must  charge  a  jury 
in  each  case  that,  if  they  find  milk  below 
that  standard  to  be  unwholesome,  then  the 
statute  is  constitutional;  if  they  find  it  to 
be  wholesome,  th^i  the  statute  is  uncon- 
stitutional. Evidently  a  constitutional  ques- 
tion cannot  be  settled,  or,  rather,  unsettled, 
in  that  way.  The  constitutionality  would 
vary  with  the  varying  judgments  of  juries." 
Substitute  alum  baking  powders  for  milk, 
and  we  have  the  rule  applicable  to  this  case. 
Long  before  the  decision  of  the  court  of  ap- 
peals in  that  case,  however,  Judge  Leonard, 
of  this  court,  in  State  v.  Rich,  20  Mo.  396, 
had  said:  "If,  whenever  any  act  done  under 
the  authority  of  the  law  came  in  question 
collaterally,  the  constitutionality  of  the  law 
could  be  contested,  then  the  trial  of  the  main 
issue  must  necessarily  be  delayed  until  the 
jireliminary  fact  upon  which  the  validity  of 
the  contested  legislative  act  depended  should 
be  first  tried  and  determined,  upon  testi- 
mony which,  being  different  in  different 
cases,  might  involve  the  absurdity  of  decid- 
ing the  law  constitutional  one  day  and  un- 
constitutional the  next."  And  he  held  the 
evidence  inadmissible.  What,  then,  is  the 
test  when  the  constitutionality  of  an  act  of 
the  legislature  is  assailed  as  invading  the 
fight  of  the  citizen  to  use  his  faculties  In 
the  production  of  an  article  for  sale  for  food 
or  drink?  We  answer  that,  if  it  be  an  ar- 
ticle so  universally  conceded  to  be  whole- 
some and  innoxious  that  the  court  may  take 
judicial  notice  of  it,  the  legislature,  under 
the  Constitution,  has  no  right  to  absolutely 
prohibit  it;  but,  if  there  is  a  dispute  as  to 
the  fact  of  its  wholesomeness  for  food  or 
drink,  then  the  legislature  can  either  regu- 
late or  prohibit  it.  The  constitutionality 
of  the  law  is  not  to  be  determined  upon  the 
question  of  fact  in  each  case,  but  the  courts 
determine  for  themselves  upon  the  funda- 
mental principles  of  our  Constitution,  which 
vests  the  legislative  power  in  the  general 
assembly,  and  the  rule  of  construction, 
adopted  by  our  courts,  "that  an  act  of  the 
legislature  is  not  to  be  declared  void  unless 
the  violation  ol  the  Constitution  is  so  man- 
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ifest  as  to  leave  no  room  for  reasonable 
doubt."  Com,  ex  rel,  O'Hara  v.  Smith,  4 
Binn.  117;  Cooley,  Const.  Lim.  6th  ed.  216; 
State  V.  yelson,'  52  Ohio  St.  88,  26  L.  R.  A. 
317,  39  N.  E.  22.  The  cases  abound  in  the 
greatest  courts,  state  and  Federal,  in  which 
this  limitation  has  been  set  upon  their  own 
authority  by  the  greatest  judges  who  have 
illumined  our  jurisprudence.  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  ed.  606; 
Sinking-Fund  Cases,  09  U.  S.  700,  25  L.  ed. 
496;  Re  WeUington,  16  Pick.  87,  26  Am. 
Dec.  631 ;  Perry  v.  Keene,  56  N.  H.  614.  In 
this  last  case  Ladd,  J.,  said:  "Certainly  it 
is  not  for  the  court  to  shrink  from  the  dis- 
charge of  a  constitutional  duty;  but,  at  the 
same  time,  it  is  not  for  this  branch  of  the 
government  to  set  an  example  of  encroach- 
ment upon  the  province  of  the.  others.  It 
is  only  the  enunciation  of  a  rule  that  is  now 
elementary  in  the  American  states  to  say 
that,  before  we  can  declare  this  law  uncon- 
stitutional, we  must  be  fully  satisfied — sat- 
isfied beyond  a  reasonable  doubt — ^that  the 
purpose  for  which  the  tax  is  authorized  is 
private,  and  not  public."  Keeping  in  view 
this  cardinal  principle  for  our  guidance,  how 
can  we  say,  in  view  of  the  contradictory  evi- 
dence as  to  the  effect  on  the  health  of  bread 
made  with  alum  baking  powders,  that  the 
legislature,  beyond  a  reasonable  doubt, 
transcended  its  constitutional  right  in  pro- 
hibiting the  use  of  alum  in  bread  ?  We  are 
not  authorized  to  do  so.  It  may  be  argued 
with  great  force  that  a  statute  similar  to 
the  Minnesota  statute  would  be  sufficient  for 
the  protection  of  purchasers  who  have  a  pre- 
judice against  these  powders.  It  may  be 
that,  in  the  small  quantities  now  used  in 
these  alum  powders  generally,  it  cannot  be 
shown  that  any  particular  person  has  ever 
lost  his  health  from  their  use.  But  that  the 
legislature  deemed  their  use  deleterious  can- 
not be  denied,  and  there  is  no  such  conclu- 
sive evidence  to  the  contrary  as  to  justify 
this  court  in  holding  that  this  act,  Intended 
for  the  benefit  of  the  public  health,  is  void. 
The  mere  wisdom  or  unwisdom  of  the  act  is 
not  for  us  to  decide. 

The  judgment  must  he,  and  is,  affirmed. 

Sherwood,    P.    J.,    and    Burgesi,    J., 

concur. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States,  December  22,  1902. 
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The  eommlaalon  of  Incest  by  a  man  1« 
mot      H.      crime      aflralimt      his      ^rlfe, 

within  the  meaning  of  a  statute  forbidding 
the  latter  to  be  a  witness  against  him  with- 
out his  consent,  except  wben  he  is  prose- 
cuted for  the  commission  of  a  crime  against 
her. 

(April  7,  1903.) 

ERROR  to  the  Circuit  Court  for  Brown 
County  to  review  a  judgment  convicting 
defendant  of  incest.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs,  E.  T.  Taubman  and  Tu  W.  Cro- 
foot,  for  plaintitf  in  error: 

At  common  law  neither  husband  nor  wif6 
wn8  admissible  us  u  witness  in  a  cause, 
either  civil  or  criminal,  jn  w^hich  the  other 
wius  a  party. 

1  Greonl.^Ev.  13th  ed.  §  334. 

To  this  general  rule  excluding  the  hus- 
band and  wife  as  witnesses  there  were  some 
exceptions,  which  were  allowed  from  the  ne- 
cessity of  the  case.  So,  a  wife  was  held  to 
be  a  com>petent  witness  on  indictments  for 
her  forcible  abduction,  for  rape  committed 
on  her  own  person,  for  an  assault  and  bat- 
tery committed  upon  her,  etc. 

1  Greenl.  Ev.  §  343;  Stein  v.  Bowman,  13 
Pot.  217,  10  L.  ed.  133;  Crawford  v.  State, 
98  Wis.  623,  74  N.  W.  537 ;  State  v.  Berlin, 
42  Mo.  572;  State  v.  TJlrich,  110  Mo.  350,  19 
S.  W.  65C. 

The  general- object  of  the  Codes  was  to 
render  the  rules  and  prin^^iples  of  law  defi- 
nite and  certain,  so  for  as  might  be,  by  en- 
acting the  existing  law  as  it  had  been  es- 
tablished by  the  decisions  of  the  common- 
law  courts,  and,  where  the  decisions  were 
conflicting,  by  adopting  those  which  were 
supported  by  the  better  reason. 

People  V.  Langtree,  04  Cal.  269,  30  Pac. 
813. 

Our  statute  makes  no  change  in  the  law 
in  criminal  cases. 


Note. — For  a  case  in  this  series  holding  that 
bigamy  is  not  a  "personal  wrong  or  injury" 
within  the  meaning  of  a  statute  permitting  a 
wife  to  testify  against  her  husband  in  such 
cases,  see  People  v.  Quanstrom  (Mich.)  17  L. 
R.  A.   723. 

For  a  case  holding  that  an  act  of  sexual  inter- 
course with  a  girl  by  her  consent  when  she  was 
too  young  legally  to  consent  is  not  an  act  of 
"criminal  violence,"  within  the  meaning  of  a 
statute  as  to  the  right  of  a  wife  to  testify 
against  her  husband. 
(Cal.)  69  L.  R.  A.  5S8. 
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State  V.  Armstrong,  4  Minn.  335,  Gil.  251  ; 
People  V.  Langtree,  64  Cal.  259,  30  Pac.  813 ; 
People  V.  Mnlliti'js,  83  Cal.  138,  23  Pac.  230; 
Compton  V.  State,  13  Tex.  App.  271,  44  Am. 
Rep.  703 :  Boyd  v.  State,  33  Tex.  Crim.  Rep. 
470,  26  S.  W.  1080;  Ba^eter  v.  State,  34  Tex. 
Crim.  Rep.  516,  31  S.  W.  394;  People  v. 
Qvanstront,  93  Mich.  254,  17  L.  R.  A.  723,. 
53  N.  W.  106 :  People  v.  Isham,  109  Mich. 
72,  67  N.  W.  819:  Bassett  y.  United  States, 
137  U.  S.  496,  34  L.  ed.  762,  11  Sup.  Ct.  Rep. 
165. 

Messrs.  John  H.  Perry  and  A.  W. 
Burt,  Attoi-ney  General,  for  defendant  in 
error: 

The  wife  was  a  competent  witness. 

State  v.  Bennett,  31  Iowa,  24;  State  v. 
Hazen,  39  Iowa,  648;  State  v.  Sloan,  55 
Iowa,  219,  7  X.  VV.  516;  State  v.  Hughes,  58 
Iowa.  1G5,  11  N.  W.  706;  State  v.  Chambers,^ 
87  Iowa,  1,  53  N.  W.  1090;  Lord  v.  State,  17 
Neb.  529,  23  N.  W.  507 ;  0\cens  v.  State,  32 
Neb.  174,  49  N.  \V.  226;  Hills  v.  State,  61 
Neb.  589,  57  L.  R.  A.  155,  85  N.  W.  830; 
State  V.  VoUunder,  57  Minn.  225,  58  X.  W. 
S78;  Jordan  v.  State,  142  Ind.  422,  41  N.  E. 
817.  • 

Haaej,  P.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  incest 
with  his  daughter,  and  sentenced  to  impris- 
onment for  the  term  of  ten  years.  It  is  con- 
tended that  the  judgment  of  the  circuit  coai-t 
should  be  reversed  because  defendant's  wife 
was  examined  as  a  witness  on  behalf  of 
the  state,  without  the  defendant's  consent,, 
and  against  his  objection.  As  the  wife's 
testimony  was  decidedly  damaging  to  the  de- 
fendant, and  proper  and  timely  objections 
were  interposed,  a  reversal  is  unavoidable 
if  she  was  not  a  competent  witness  against 
her  husband  without  his  consent.  Tlie  stat- 
utes of  this  state  contain  the  following  pro- 
visions :  "No  person  oifered  as  a  witn«»«s  in 
any  action  or  special  proceeding,  in  any 
court,  or  before  any  officer  or  person  having 
authority  to  examine  witnesses,  or  hear  evi- 
dence, shall  be  excluded  or  excused,  by  rea- 
son of  such  person's  interest  in  the  event  of 
the  action  or  special  proceeding;  or  be- 
cause such  person  is  a  party  thereto;  or  be- 
cause such  person  is  a  husband  or  wife  of 
a  party  thereto,  or  of  any  person  in  whose 
behalf  such  action  or  special  proceeding  :s 
brought.  prosecut4?d,  opposed,  or  defended, 
except  as  hereinafter  provided :  ( 1 )  A  hus- 
band cannot  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or 
against  hor  husband  without  his  consent : 
nor  can  either,  during  the  marriage,  or  aft- 
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erward,    be,    without    the    consent   of    the 
•other,  examined  as  to  any    communication 
made  by  one  to  the  other  during  the  mar- 
riage; but  this  subdivision  does  not  apply 
to  a  civil  action   or   a   proceeding   by   one 
against  the  other,  nor  to  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one 
against  the  other."    Dak.  Comp.  Laws  1887, 
$  5260.     Under  this  statute  a  wife  cannot 
be  examined  for   or    against   her    husband 
without  bis  consent,  except  in  "a  criminal 
action  or  proceeding  for  a  crime  committed 
by  one  against  tlie  other."     What,  then,  is 
''a  crime  by  one  against  the  other,"  within 
the  meaning  of  this  statute?    The  language 
eniployed  is  unfortunately  indefinite  and  un- 
certain, and  has  caused  the  courts  no  little 
difficulty  in  ascertaining  the  legislative  in- 
tent.   The  general  rule  of  the  statute  is  that 
neither  husband  nor  wife  can  testify  for  or 
against  the  other  without  the  other's  con- 
sent.   Certain  criminal  actions  are  excepted. 
Clearly,  all  criminal    actions    are   not    ex- 
cepted.   It  is  only  in  an  action  for  a  crime 
committed  by  her  husband  against  herself 
that  the  wife  is  a  competent  witness  without 
his  consent.     Is  incest  such  a  crime?    The 
same  language  is  found  in  the  statutes  of 
Iowa  and  Nebraska,  and  the  courts  in  those 
states  hold  that  the  wife  is  a  competent  wit- 
ness against  her  husband  in  actions  wherein 
he  is  charged  with  adultery,  bigamy,  or  in- 
<xAt,    State  V.  Sloan,  55  Iowa,  217,  7  N.  W. 
516;  State  v.  Chambers,  87  Iowa,  1,  63  N. 
W.  1090;  Lord  v.  State,  17  Neb.  526,  23  N. 
W.  507 ;  Otoena  v.  State,  32  Neb.  167,  49  N. 
W..22C.     It  was  a  well-known  rule  of  the 
common  law  that  neither  husband  nor  wife 
was  a  competent  witness  in  a  criminal  ac- 
tion against  the  other,  except   in   cases   of 
personal  violence  the  one  upon  the  other,  in 
which  the  necessities  of  justice  compelled  a 
relaxation  of  the  rule.      Bassett  v.  United 
States,  137  U.  S.  490,  34  L.  ed.  762,  11  Sup. 
Ct.  Rep.  165.    Under  a  statute  allowing  the 
wife  to  testify  against  her  husband  without 
Ids  consent  only  in  ''a   criminal    action    or 
proceeding  for  a  crime  .committed  by  one 
against  the  other,"  it  is  held  in  Minnesota 
that  the  exception  was  inserted  simply  to 
save  those  cases  where  at  common  law  the 
wife  could  be  a  witness  against  her  husband, 
and  not  to  introduce  any  new  rule  or  extend 
the  old  one.    State   v.  Armstrotig,  4   Minn. 
335,  Gil.  251.    In  Te.\as  a  statute  providing 
that  "the  husband  and  wife  may  In  all  crim- 
inal actions  be  witnesses  for  each  other,  but 
they  shall  in  no  case  testify  against  each 
other  except  in  a  criminal  prosecution  for 
an  offense   committed   by  one   against   the 
other,"  has  been  construed  to  mean  some  act 
of  personal  violence  by  the  one  against  the 
other;  and  in  case  of  incest,  whore  the  de- 
fendant's    wife    was    permitted    to    testify 
-62  L.  R.  A. 


against  him,  the  judgment  was  reversed  for 
the  reason  that  she  was  not  a  competent  wit- 
ness. Baxter  v.  State,  34  Tex.  Grim.  Rep. 
516,  31  S.  W.  394.  Section  1881  of  the  Cal- 
ifornia Code  of  Civil  Procedure  is  identical; 
ly  the  same  as  the  statute  of  this  state, 
heretofore  quoted,  so  far  as  it  relates  to  the 
examination  of  either  the  husband  or  wife 
without  the  other's  consent.  Section  1322 
of  the  California  Penal  Code  contains  the 
following.  ''Except  with  the  consent  of 
both,  or  in  cases  of  criminal  violence  upon 
one  by  the  other,  neither  husband  nor  wife 
is  a  competent  witness  for  or  against  the 
other  in  a  criminal  action  or  proceeding  to 
which  one  or  both  are  parties."  "We  think," 
says  the  supreme  court  of  that  state,  "upon 
a  fair  construction  both  mean  the  same 
thing,  although  the  Penal  Code  is  more  ex- 
plicit than  the  other."  People  v.  Langtree, 
64  Cal.  256,  30  Pac.  813.  These  sections  of 
the  California  Codes  are  identical  with  those 
of  Utah  which  were  construed  by  the  United 
States  Supreme  Court  in  Bassett  v.  United 
States,  137  U.  S.  496,  34  L.  ed.  762,  11  Sup. 
Gt.  Rep.  165;  wherein  that  learned  court 
followed  the  supreme  court  of  California, 
holding  that  both  sections  meant  the  same 
thing;  that  they  were  merely  declaratory  of 
the  common  law ;  and  that  they  did  not  per- 
mit a  wife  to  testify  against  her  husband, 
without  his  consent,  in  eases  of  polygamy  or 
adultery.  In  that  case  Mr.  Justice  Brewer, 
speaking  for  the  court,  after  stating  the 
common-law  rule,  and  alluding  to  the  deci- 
sions in  Iowa,  Nebraska,  Minnesota,  and 
Texas,  uses  the  following  language:  "We 
conclude,  therefore,  that  the  section  quoted 
from  the  Code  of  Civil  Procedure,  if  appli- 
cable to  a  criminal  case,  should  not  be  ad- 
judged as  working  a  departure  from  the  old 
and  established  rule,  imless  its  language  im- 
peratively demands  such  construction.  Does 
it?  The  clause  in  the  Civil  Code  is  negative, 
and  declares  that  the  exception  of  the  incom- 
petency of  wife  or  husband  as  a  witness 
against  the  other  does  not  apply  to  a  crim- 
inal acticHi  or  proceeding  fw  a  crime  com- 
mitted by  one  against  the  other.  Is  polyg- 
amy such  a  crime  against  the  wife?  That 
it  is  no  wrong  upon  her  person  is  conceded, 
and  the  common-law  exception  to  the  silence 
upon  the  lips  of  husband  and  wife  was  only 
broken,  as  we  have  noticed,  in  cases  of  as- 
sault of  one  upon  the  other.  That  it  is  hu- 
miliation and  outrage  to  her  is  evident.  If 
that  is  the  test,  what  limit  is  imposed?  Is 
the  wife  not  humiliated,  is  not  her  respect 
and  love  for  her  husband  outraged  and  be- 
trayed, when  he  forgets  his  integrity  as  a 
man,  and  violates  any  human  or  divine 
enactment?  Is  she  less  sensitive,  is  she  less 
hmuiliated,  when  he  commits  murder,  or 
robbery,  or  forgery,  than  when  he  commits 
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polygamy  or  adultery?  A  true  wife  feels 
keenly  any  wrong  of  her  husband,  and  her 
loyalty  and  reverence  are  wounded  and  hu- 
miliated by  such  conduct.  But  the  question 
presented  by  this  statute  is  not  how  much 
she  feels  or  suffers,  but  whether  the  crime 
is  one  against  her.  Polygamy  and  adultery 
may  be  crimes  which  involve  disloyalty  to 
the  marital  relation,  but  they  are  rather 
crimes  against  such  relation  than  against 
the  wife;  and,  as  the  statute  speaks  of 
crimes  against  her,  it  is  simply  an  affirma- 
tion of  the  old,  familiar,  and  just  common- 
law  rule.  We  conclude,  therefore,  that  un- 
der this  statute  the  wife  was  an  incom- 
petent witness  as  against  her  husband." 
Further  citation  of  authorities  is  unneces- 
sary to  show  that  the  language  of  our  stat- 
ute has  been  employed  in  numerous  states, 
and  that  there  is  irreconcilable  conflict  re- 
garding its  proper  construction  in  cases  of 
adultery,  bigamy,  and  incest.  After  thought- 
ful consideration,  realizing  the  importance 
of  the  question  here  presented  to  this  court 
for  the  first  time,  we  cannot  avoid  the  con- 
clusion that  the  legislature  intended  to  ex- 
clude the  wife's  testimony  in  this  class  of 
cases  when  its  introduction  is  not  consented 
to  by  her  husband.  As  heretofore  suggested, 
the  general  rule  relating  to  the  examination 
of  married  persons  excludes  the  testimony  of 
each  without  the  consent  of  the  other.  The 
competency  of  either  in  the  absence  of  con- 
sent is  the  exception.  He  who  relies  upon 
an  exception  must  show  himself  to  be  clear- 
ly within  its  provisions.  Under  the  stat- 
ute the  wife  can  testify  without  the  con- 
sent only  in  a  criminal  action  or  proceeding 
for  a  crime  committed  by  the  husband 
against  herself.  An  assault  and  batteiy  by 
the  husband  upon  the  wife  would  certainly 
fall  within  the  exception.  An  assault  and 
battery  upon  a  third  person  would  as  cer- 
tainly not  fall  within  the  exception.  In 
cases  of  rape  the  crime  is  committed 
against    the    outraged    female.      In    cases 


of  adultery  and  kindred  offenses,  the  un- 
lawful intercourse  being  voluntary,  both 
parties  are  at  fault,  and  it  cannot  be 
said  that  the  crime  is  committed  against 
any  particular  person.  With  reference  to 
this  statute  the  husband's  crimes  might 
be  classified  thus:  (1)  Those  which  are 
against  persons  other  than  his  wife;  (2) 
those  which  are  against  no  particular  per- 
son; and  (3)  those  which  are  against  his 
wife.  It  is  only  in  actions  for  crimes  be- 
longing to  the  last-mentioned  class  that  the 
wife  can  testify  for  or  against  her  husband 
without  his  consent.  Had  the  defendant,  in 
the  case  at  bar,  been  a  widower  when  the 
acts  w&re  done  for  which  he  is  being  pun- 
ished, his  crime  would  have  been  the  same. 
The  existence  of  the  marital  relation  be- 
tween the  witness  and  the  defendant  did 
not,  in  any  legal  sense,  affect  or  constitute 
any  element  of  the  crime,  for  which  he  was 
convicted.  Should  we  hold  that  the  crime 
charged  in  this  action  was  one  against  the 
wife,  it  would  logically  follow  that  the  rape 
or  murder  of  defendant's  daughter  would 
have  been  a  crime  against  her  within  the 
meaning  of  the  statute.  To  hold  that  a  wife 
may  testify  for  or  against  her  husband, 
without  his  consent,  in  cases  of  incest,  would 
be,  in  effect,  to  establish  the  rule  that  either 
husband  or  wife  may  testify  for  or  against 
the  other,  without  consent,  in  all  actions 
wherein  either  is  defendant;  and  such  was 
manifestly  not  the  legislative  intent.  With 
the  policy  of  this  statutory  rule  the  courts 
are  not  concerned.  If  the  law  should  be 
changed  the  duty  of  changing  it  devolves  up- 
on the  legislature,  not  upon  this  court.  As 
all  of  the  wife's  testimony  should  have  been 
excluded  because  she  was  not  a  competent 
witness,  assignments  of  error  relating  to 
particular  portions  of  it  need  not  be  consid- 
ered. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  a  new  trial  ordered. 


TENNESSEE  SUPREME  COURT. 


STATE  of  Tennessee,  Appt,, 

V. 

N.  T.  COOK. 

(107  Tenn.  499.) 

1.  A  state  statute  forblddlngr  tlie  taking? 
of  a  note  for  an  Interest  in  a  patent 
rlflrbt  which  does  not  state  that  fact  on  Its 
face  Is  not  repugnant  to  the  provision  of  the 


Note. — On  the  question  of  the  validity  of  the 
statute  requiring?  every  obligation  given  in  con- 
sideration of  the  sale  of  a  patent  right  to  so 
state  on  Its  face,  see  cases  in  note  to  Com.  v. 
Petty  (Ky.)  29  L.  R.  A.  786;  also  Mason  v.  Mc- 
T.eod  (Kan.)  41  L.  R.  A.  548. 
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Federal  Constitution  empowering  Congress  to 
secure  to  inventors  the  exclusive  right  to  their 
discoveries. 

2.  The  police  povver  will  authorize  the  pas^ 
sage  of  statutes  requiring  notes  given  for  pat- 
ent rights  to  state  that  fact  on  their  faces. 

3.  A  statute  reanlr^ns  notes  ari'ven  for 
patent  riflrbtN  so  to  state  on  their  faces 
is  not  obnoxious  to  constitutional  prohibitions 
of  class  legislation. 

(June  24,   1901.) 

APPEAL  by  the  state  from  a  judgment  of 
the      Circuit     Court     for     Henderson 
County  quashing  an  indictment  charging  de- 
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fendant  with  taking  a  note  for  an  interest 
in  a  patent  right  which  did  not  show  that 
fact  upon  its  face.    Reversed. 

The  facta  are  stated  in  the  opinion. 

J/r.  O.  W.  Piekle,  Attorney  General,  for 
the  State. 

Messrs.  Rora  ft  Rom  for  appellee. 

Caldwell,  J.,  delivered  the  opinion  of  the 
Eourt: 

In  March,  1901,  N.  T.  Cook  was  indicted 
in  the  circuit  court  of  Henderson  county  for 
violating  §  1  of  chapter  77  of  the  Acts  of 
1897.  in  that  he,  in  his  own  behalf,  as 
shargcd  in  one  count,  and  in  the  representa- 
tive capacity  of  secretary  for  B.  D.  Keeton 
t  Co.,  as  charged  in  another  count,  on  th« 
2d  day  of  November,  1900,  took  and  received 
the  promissory  note  of  W.  P.  Reddin  for  $75, 
AS  part  consideration  for  a  territorial  inter- 
est in  a  certain  patent  for  a  boring  and 
njurti^ing  machine,  without  having  the  note 
show  clearly  on  its  face  that  it  was  given 
for  an  interest  in  a  patent  right.  The  in- 
dictment was  quashed,  on  the  ground  that 
tlie  enactment  on  which  it  was  based  is  void 
for  repugnancy  to  that  provision  of  the  Fed- 
eral Constitution  relating  to  patents;  and 
the  sttite  appealed  in  error. 

The  statute  in  question  is  as  follows: 
"Sec.  1.  Be  it  enacted  by  the  general  assem- 
bly of  the  state  of  Tennessee,  that  hereafter 
it  shall  be  unlawful  for  any  person,  either 
in  his  own  behalf,  or  in  a  representative  ca- 
pacity, to  take  or  receive  for  the  sale  of  a 
patc-nt  right — or  any  interest  therein — a 
note  or  other  written  security,  given  for 
such  right  or  any  interest  therein  unless  it 
shall  clearly  appear  upon  the  face  of  the 
note  or  other  security,  that  the  same  is 
given  in  the  purchase  of  a  patent  right  or 
an  interest  therein.  Sec.  2.  Be  it  furtlier 
enacted  that  every  person  violating  the  1st 
section  of  this  act  shall  be  deemed  guilty  of 
a  felony,  and,  upon  conviction  thereof,  shall 
be  punished  for  each  offense  by  imprison- 
ment in  the  penitentiary  not  less  than  one 
year  nor  more  than  five  years."  Acts  1897, 
chap.  77. 

That  part  of  the  Federal  Constitution  sup- 
pos»ed  to  have  been  violated  by  that  act  pro- 
vides that,  "the  Congress  shall  have  power 
to  promote  the  progress  of  science  and  use- 
ful arts,  by  securing  for  limited  times  to  au- 
thors and  inventors  the  exclusive  right  to 
their  respective  writings  qnd  discoveries." 
U.  S.  Const,  art.  1,  §  8,  subsec.  8.  As  ex- 
pressly stated  therein,  the  object  of  that 
provision  is  to  promote  the  progress  of 
science  and  useful  arts  in  the  United  States, 
and* that  object  is  to  be  accomplished  by  con- 
gressional legislation  which  will  secure  to 
authors  and  inventors,  for  limited  times,  the 
exclusive  right  to  their  respective  writings 
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and  discoveries  in  every  state.  Congress  has 
passed  numerous  acts  with  that  end  in  view. 
Some  of  the  most  important  of  them  are  in- 
corporated in  the  Revised  Statutes  of  the 
United  States  at  9§  4883  to  4936,  inclusive 
(U.  S.  Comp.  Stat.  1901,  pp.  3381-3400). 
They  prescribe  the  mode  of  obtaining  letters 
patent,  and  secure  to  patentees  the  exclu- 
sive right  to  their  respective  patents.  *'The 
exclusive  right"  referred  to  in  the  organic 
law,  and  secured  by  the  statute,  is  the  equiv- 
alent of  exclusive  ownership;  and  ownership 
includes  the  power  to  sell.  The  right  of  sale 
is  an  inherent  and  essential  pail  of  unlim- 
ited ownership;  it  is  one  of  the  most  im- 
portant elements  of  property.  Holden  v. 
Hardy,  169  U.  S.  391,  42  L.  ed.  780,  18  Sup. 
Ct.  Rep.  383;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  439,  56  L.  R.  A.  310.  53  S.  W. 
956.  Moreover,  9  4898  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901.  p.  3387)  ex- 
pressly authorizes  every  patentee  to  assign 
his  patent,  or  any  interest  therein,  by  proper 
written  instrument,  and  gives  his  assignee 
the  same  authority. 

The  essence  of  the  objection  urged  by  the 
defendant  against  the  state  legislation  under 
which  he  stands  indicted  is  that  it,  as  he 
contends,  violates  the  Constitution  of  the 
United  States,  in  that  it  restricts  and  im- 
pairs his  right  to  sell  his  patent  or  any  in- 
terest therein.  Though  a  great  deal  may  be 
and  has  been  said  in  support  of  that  objec- 
tion, this  court  does  not  think  it  tenable. 
The  act  assailed  was  not  intended  to  have, 
and  in  fr.ct  it  does  not  have,  the  effect  as- 
cribed to  it  by  the  defendant.  It  does  not 
really  restrict  or  impair  the  right  of  the 
true  owner  to  legally  sell  any  patent  or  in- 
terest therein.  Since  the  passage  of  the 
act,  as  before,  every  patentee,  and  every 
assignee  of  a  patent  or  interest  there- 
in, may,  without  let  or  hindrance  on  the 
pai-t  of  the  state,  make  as  many  sales 
as  he  can  find  purchasers,  and  at  such 
prices  and  on  such  terms  as  the  con- 
tracting parties  may  agree  upon.  No  bur- 
den is  placed  on  the  seller;  no  restraint  on 
the  purchaser.  The  object  is  not  to  restrict 
or  impair  the  right  of  sale  in  any  degi'ee, 
but  only  to  protect  purchasers  in  some  meas- 
ure against  the  deceptive  and  fraudulent  ex- 
ercise of  that  right.  The  legislature  for 
more  than  twenty  years  has  regarded  such 
protection  expedient  for  the  general  welfare 
of  the  state;  and,  to  secure  it,  has  passed 
two  acts.  The  first  one  (chapter  228  of  the 
Acts  of  1879)  provides  that,  "a  note  or  other 
written  security  given  in  this  state  in  the 
purchase  of  a  patent  right  or  any  interest 
therein  shall  be  subject  in  the  hands  of  any 
holder  or  assignee  to  all  legal  and  equitable 
defenses  to  which  it  was  subject  in  the  hands 
of  tlie  original  payee,  when  the  fact  that  it 


176 


TSNIfESSKB  SUFBEMS  COUBT. 


JONB, 


was  given  in  suoh  purchase  appears  on  its 
face/'  Milliken  &  V.  Code,  §  2481;  Shan- 
non's Code,  9  3216.  That  act  came  before 
this  court  for  construction,  and  was  treated 
a**  valid,  without  considering  the  question  of 
its  conntitutionality,  in  Harmon  v.  Hagerty, 
88  Tenn.  705,  13  S.  W.  690,  and  First  Nat. 
Bank  V.  Stockell,  92  Tenn.  252,  20  L.  R.  A. 
605,  21  8.  W.  523.  In  each  instance  the  en- 
actmont  was  confined  to  its  terms,  and  was 
lield  not  to  embrace  a  note  actually  given 
for  an  interest  in  a  patent  but  not  showing 
tliat  fact  upon  its  face.  With  a  view  of 
compelling  a  recital  of  that  fact  in  all  such 
notes,  and  bringing  them  within  the  opera- 
tion of  that  act,  chapter  77  of  the  Acts  of 
1897,  that  now  under  consideration,  wa^ 
passed.  It  is  supplemental  to  the  act  of 
1879,  and  only  p^ializes  the  seller's  failure 
to  have  any  written  obligation  he  may  take 
for  a  patent,  or  any  interest  therein,  to  show 
upon  its  face  the  consideration  for  which  it 
is  given,  and  thereby  renders  the  former  en- 
actment more  eificient.  The  two  statutes 
are  to  be  construed  together,  as  different 
parts  of  the  same  general  legislative  scheme. 
Their  combined  effect,  when  each  is  strictly 
observed  and  enforced,  is  simply  to  prevent 
written  obligations  for  the  purchase  of 
patents  or  interests  therein  from  being  nego- 
tiable in  the  highest  sense,  and  to  subject 
them  in  whosesoever  handR  to  all  defenses 
available  to  the  maker  against  the  original 
payee.  So  construed,  neither  act  by  itself, 
or  the  two  combined  into  a  single  scheme, 
can  be  truly  said  to  contravene  any  provi- 
sion of  the  Federal  Constitution  or  statutes 
in  reference  to  patents,  or  to  restrict  or  im- 
pair the  right  of  sale  guaranteed  thereby. 
The  grant  of  an  exclusive  right  to  sell  a 
paio'it  in  Tennessee  does  not  imply  that  the 
state  shall  maintain  suoh  laws  as  will  make 
notes  executed  for  such  patents,  or  an  in- 
terest therein,  negotiable,  nor  that  it  shall 
not  pass  laws  subjecting  them  to  all  proper 
defenses  as  against  all  holders.  It  might 
be  of  some  pecuniary  advantage  to  some  real 
or  pretended  patentee  that  notes  executed  to 
him  for  his  patent,  or  an  interest  therein, 
should  be  clothed  with  the  completest  nego- 
tiability :  but  the  privilege  of  enjoying  that 
advantage  is  not  embraced  in  his  right  to 
sell,  nor  is  a  statute  that  denies  him  such 
advantage  an  abridgment  of  that  right,  or  a 
detraction  from  it.  A  patentee's  right  of 
sale  as  such  is.  of  course,  the  same  in  every 
state:  and  yet  it  is  obvious  that  his  sale 
notes  may  be  negotiable  in  some  states  and 
non-negotiable  in  others,  according  to  their 
local  laws  on  that  subject.  Again,  if  his 
right  of  sale,  which  must  be  the  same  in 
every  state,  included  the  privilege  of  de- 
manding negotiability  of  sale  notes,  all 
states,  though  otherwise  empowered  and  per- 
02  L.  R.  A. 


mitted  to  adopt  laws  of  the  one  type  or  the 
other  at  will,  would  be  constrained,  at  least 
as  to  him,  to  conform  them  to  his  personal 
interest, — ^an  idea  not  to  be  entertained  for 
an  instant.  See  Tod  ▼.  Wick  Bros,  36  Ohio 
St.  370. 

These  statutes  are  also  sustainable  as  val- 
id police  regulations,  having  been  passed  in 
good  faith  for  the  real  prcmiotion  of  the 
public  welfare,  and  being  well  calculated  to 
accomplish  that  end  through  the  fair  and 
much  needed  protection  thereby  afforded 
against  imposition  and  -fraud,  so  often  and 
so  easily  perpetrated  in  the  sale  of  the  pe- 
culiar incorporeal  right,  or  intangible  prop- 
erty, contemplated.  We  are  aware  of  no 
case  in  which  the  Supreme  Court  of  the 
United  States  has  considered  the  validity  or 
invalidity  of  such  legislation.  The  decisions 
of  other  courts  arc  not  uniform.  Some  of 
them  deny,  and  others  affirm,  the  constitu- 
tionality of  similar  statutes;  the  earlier  ad- 
judications being  mainly  of  the  former  class, 
and  the  later  ones  generally  of  the  latter 
class.  Among  the  cases  .in  which  the  denial 
is  made  are:  Ew  parte  Robinson^  2  Biss. 
309,  Fed.  Cas.  No.  11.932;  Eelm  v.  First 
Nat.  Bank,  43  Ind,  167,  13  Am.  Rep.  395; 
Hollida  v.  Hunt,  70  111.  109,  22  Am.  Rep. 
63 ;  Cranson  v.  Smith,  37  Mich.  309,  26  Am. 
Rep.  514;  Crittenden  v.  White,  23  Minn.  24, 
23  Am.  Rep.  676;  Woollen  v.  Banker,  2 
Flipp.  33,  6  Am.  Law  Record,  236,  Fed.  Cas. 
No.  18,030,  22  Am.  Rep.  69  note.  And 
among  those  making  the  affirmative  are: 
Brechbill  v.  Randall,  102  Ind.  528,  52  Am. 
Rep.  695,  1  N.  E.  362;  New  v.  Walker,  108 
Ind.  365,  58  Am.  Rep.  40,  0  N.  E.  386;  Tod 
V.  Wick  Bros.  36  Ohio  St.  370;  Haskell  v. 
JoneSy  86  Pa.  173;  Herdio  v.  Roessler,  109 
N.  Y.  127.  16  N.  E.  198;  Tilson  v.  Gatling, 
60  Ark.  114,  29  S.  W.  35;  Mason  v.  MoLeod, 
67  Kan.  105,  41  L.  R.  A.  548,  45  Pac  76. 
If  necessary,  other  cases  of  each  line  might 
be  cited.  Ex  parte  Robinson,  2  Biss.  309, 
Fed.  Cas.  No.  11,932,  which  stands  at 
the  head  of  those  cases  declaring  legis- 
lation of  this  kind  violative  of  the  Fed- 
eral Constitution,  and  upon  whose  authority 
the  most  of  them  seem  to  be  rested,  is 
believed  by  some  courts  to  have  been 
overthrown  by  the  reasoning  of  the  Supreme 
Court  of  the  United  States  in  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115; 
Reeiies  v.  Corning,  51  Fed.  774;  Brechbill  v. 
Randall,  102  Ind.  528,  52  Am.  Rep.  695,  1 
X.  E.  362,  but  a  different  view  of  that  rea- 
<ioning  was  expressed,  and  the  doctrine  of 
Ew  parte  Robinson  applied,  in  Castle  v. 
Hutchinson,  25  Fed.  394.  However  that 
may  be,  it  is  certain  that  the  earlier  Indi- 
ana cases,  which  followed  Ew  parte  Robin- 
son, have  been  overruled  by  later  ones,  which 
distinctly  assert  the  opposite  doctrine;   as 
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Mason  V.  McLeod,  57  Kan.  105,  41  L.  R.  A. 
548,  45  Pac.  76,  which  is  the  latest  of  all 
thesi^  cases  coining  under  our  observation, 
the  court,  after  reciting  the  devcral  provi- 
sions of  the  Kansas  statute,  including  one 
like  that  contained  in  our  act  of  1897,  said : 
"In  our  opinion  these  provisions  do  not 
trench  upon  the  Federal  power,  nor  interfere 
with  the  right  secured  to  the  patentee  by  the 
Federal  law.  It  is  true  that  no  state  can  in- 
terfere with  the  right  of  the  patentee  to  sell 
and  assign  his  patent,  or  take  away  any  es- 
sential feature  of  his  exclusive  right.  The 
provisions  in  question,  however,  have  no 
such  purpose  or  effect.  They  are  in  the  na- 
ture of  police  regulations,  designed  for  the 
protection  of  the  people  against  imposition 
and  fraud.  There  is  great  opportunity  for 
imposition  and  fraud  in  the  transfer  of  in- 
tangible property,  such  as  exists  in  a  patent 
right,  and  many  states  have  prescribed  regu- 
lations for  the  transfer  of  such  property 
differing  essentially  from  those  which  con- 
trol the  transfer  of  other  property.  There 
were  some  early  decisions  holding  that  such 
regulations  trenched  upon  the  Federal  pow- 
er and  the  rights  of  the  patentee ;  but  recent 
authoritiop  hold  that  reasonable  police  regu- 
lations may  be  enacted  by  the  state  without 
usurping  any  of  the  powers  of  the  Federal 
government,  or  infringing  upon  the  exclusive 
right  of  the  patentee." 

It  cannot  properly  be  assumed  that  every 
requirement  the  state  may  make  of  a  pat- 
entee in  connection  with  the  sale  of  his  pat- 
ent is  an  tmauthorized  and  illegal  interfer- 
ence with  the  right  granted  him  by  the  Fed- 
oral  government.  Some  requirements  that 
have  been  made  from  time  to  time  deserve 
that  characterization,  because  really  of  a 
burdensome  and  unjust  nature;  while  others 
do  not,  because  not  of  that  nature.  One  in- 
♦nncp  of  the  former  kind  is  a  requirement 
that  the  patentee  shall  pay  a  license  tax  for 
tlie  privilege  of  selling  his  patent  in  the 
state.  Legislation  making  this-  exaction, 
like  that  laying  a  similar  burden  on  inter- 
state commerce  (Robbing  v.  Shelby  County 
Taxing  Dist.  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup,  Ct.  Rep.  592; 
State  v.  Scott,  98  Tenn.  254,  36  L.  R.  A.  461, 
30  S.  W.  1),  is  repugnant  to  the  Federal 
Constitution,  and  therefore  null  and  void. 
People  ex  rel.  Edison  Electric  Illuminating 
Co.  V.  Brooklyn,  156  N.  Y.  417,  42  L.  R.  A. 
290,  51  N.  E.  269;  Com.  v.  Petty,  96  Ky. 
452,  29  I*  R.  A.  786,  29  S.  W.  291 ;  State  v. 
Butler,  3  Lea,  222.  An  instance  of  the  other 
kind  is  afforded  by  the  present  enactment, 
which,  as  already  seen,  is  neither  burden- 
some nor  unju£t. 

It  should  be  observed,  in  passing,  that 
there  is  a  marked  difference  under  the  law 
between  the  right  to  sell  the  patent  itself 
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and  the  right  to  sell  the  patented  article. 
The  Federal  government  protects  the  former 
(cases  last  cited),  but  not  the  latter,  from 
state  taxation  {Webber  v.  Virginia,  103  U. 
S.  344,  26  L.  ed.  565).  Indeed,  the  sUte 
may,  by  reasonable  police  legislation,  actu- 
ally exclude  the  patented  article,  when 
deemed  dangerous,  from  sale  at  all  in  the 
state.  Patterson  v.  Kentucky,  97  U.  S.  601, 
24  L.  ed.  1115,  Affirming  Patterson  v.  Com. 
11  Bush,  311,  21  Am.  Rep.  220.  Notwith- 
standing the  legal  distinction  between  the 
right  to  sell  the  patent  and  the  right  to  sell 
the  patented  article,  so  dearly  defined  in 
Patterson  v.  Kentucky,  97  U.  S.  501,  24  L. 
ed.  1115,  and  Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  ed.  565,  and  the  greater  latitude 
allowed  the  states  in  reference  to  the  latter, 
we  think  the  announcement  of  their  general 
police  power  made  in  each  of  those  cases  con- 
clusive in  favor  of  the  constitutionality  of 
the  act  impeached  in  this  case. 

Another  ground  of  the  motion  to  quash 
(not  sustained  by  the  learned  circuit  judge) 
is  that  the  act  is  vicious  class  legislation, 
and  therefore  violative  of  9  8  of  article  11 
of  the  state  Constitution,  and  void.  This 
impeachment  is  not  sustainable.  The  act  is 
in  fact  class  legislation,  in  that  it  applies 
alone  to  those  who  sell  patents  or  interests 
therein ;  but  it  is  not  of  the  vicious  kind,  be- 
cause the  classification  is  natural  ^and  rea- 
sonable, and  not  arbitrary  and  capricious. 
The  latter,  and  not  the  former,  kind  of  par- 
tial legislation  is  obnoxious  to  the  organic 
provision  mentioned,  and  also  to  §  8  of  arti 
de  1  of  the  state  Constitution,  and  to  §  1 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States.  Petit  v.  Minnesota, 
177  U.  S.  164,  44  L.  ed.  716,  20  Sup.  a.  Rep. 
666;  State  ex  rel.  Astor  v.  Schlitz  Brewing 
Co.  104  Tenn.  731,  732,  59  S.  W.  1033,  and 
dtations. 

The  fact  that  patent  rights  constitute  a 
large  and  peculiar  class  of  property,  and 
that  sales  of  them  afford  unusual  and  pe- 
culiar opportimities  for  the  employment  of 
imposition  and  fraud,  is  a  good  reason  for 
the  passage  of  a  law  applicable  to  them 
alone.  It  commends  the  present  act's  clas- 
sification as  reasonable  and  natural,  and 
saves  it  from  condemnation  as  invalid  class 
legislation.  Indeed  it  is  not  essential  to  the 
validity  of  class  legislation  that  the  ground 
of  the  classification  should  be  found  by  the 
court  to  be  so  distinct  and  potent  as  it  un- 
doubtedly is  in  this  case.  "The  state  may 
distinguish,  select,  and  classify  objects  of 
legislation,  and  necessarily  this  power  must 
have  a  wide  range  of  discretion.''  Magoun 
V.  Illinois  Trust  d  Sav.  Bank,  170  U.  S.  29  {, 
42  L.  ed.  1043,  18  Sup.  Ct.  Rep.  594.  "And 
this  because  of  the  function  of  legislation 
12 
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and  the  purposes  to  which  it  is  addressed. 
Classiiication,  for  such  purposes,  is  not  in- 
valid because  not  depending  on  scientific  or 
marked  differences  in  things  or  persons  or 
in  their  relations.  It  suffices  if  it  is  practi- 
cal, and  is  not  reviewable  unless  palpably 
arbitrary."  Orient  Ins.  Co,  v.  Daggs^  172 
U.  S.  562,  43  L.  ed.  554,  19  Sup.  Ct.  Rep. 
281.  The  last  two  cases,  with  many  others 
decided  by  the  same  distinguished  court, 
were  cited  on  the  same  subject  in  State  ex 


rel.  Aator  v.  SchUie  Bretoing  Co.  104  Tenn. 
732,  69  S.  W.  1033. 

Discovering  no  constitutional  infirmity  in 
the  law  challenged  by  the  defendant,  but  be- 
ing satisfied  of  its  validity  for  the  reason 
stated  herein,  the  judgment  of  the  court  be- 
low is  reversed,  and  the  case  remanded  for 
further  proceedings. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States  January  12,  1903. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


PENNSYLVANIA  RAILROAD  COMPANY, 

Plff.  in  Err., 

V. 

W.  W.  ROGERS  et  al. 

(52  W.  Va.  450.) 

*1.    Garnishment    !•    tlie    exercise    of    « 
•peclnl  and  limited  stntntory  povver, 

the  requisites  of  wbich  are  jurisdictional. 
2.    Althonifb,  in  sncb  proceedinmr*  there 
1«      no      itctnal      mnnnnl      •eisnre      of 

property  by  tbe  executing  officer,  It  is  in  the 
nature  of  a  proceeding  in  rem,  and  Jurisdiction 
of  the  debt  or  property  sought  to  be  thereby 
subjected  must  be  obtained,  else  the  court 
cannot  pronounce  Judgment  of  condemnation 
against  it. 

8.  Garninhment  1«  m,  dnal  proceedinflr> 
moving  against  the  garnishee  in  pcmonam  to 
compel  him  to  answer  and  disclose  what  prop- 
erty and  estate  of  the  defendant  he  has  in 
his  hands  and  to  hold  the  same  subject  to 
the  order  of  the  court,  and  against  the  prop- 
erty and  estate  itself  to  extinguish  the  right 
of  the  defendant  in  it  by  condemnation  and 
appropriation  of  it  to  the  satisfaction  of  the 
plaintiff's  claim. 

4.  A  nonresident,  temporarily  in  the 
state,  may  be  summoned  and  compelled 
to  answer  as  garnishee,  but  if,  upon  his  an- 
swer, it  be  established  that  he  is  a  nonresi- 
dent, he  cannot  be  subjected  to  further  pro- 
ceedings in  the  cause,  for  want  of  Jurisdiction, 
unless,  when  garnished,  he  have  In  the  state 
property  of  the  defendant  In  hie  possession, 
or  be  bound  to  pay  the  defendant  money  or 
deliver  to  him  property  within  the  state. 

6.  Foreifrn  corporations  and  nonresi- 
dent indivldnals  stand  upon  the  same 
footing  in  respect  to  garnishment,  except  that 
the  former  are  subject  to  garnishment  when 
doing  business  In  the  state  in  which  the  garn- 

^Ileadnotes  by  Poffrnbabger^  J. 


ishment  issues,  in  such  sense  and  to  snch  ex- 
tent as  to  have  become  domiciled  therein. 
O.  A  debt  dne  from  a  foreign  railroad 
corporation  operating  no  railroad  In  this 
state,  and  doing  no  business  here  other  than 
maintaining,  Jointly  with  other  railroads,  an 
agency  relating  to  through  freight  service, 
and  for  the  soliciting  of  freight  for  such  com- 
pany, to  be  handled  on  its  Iin#s  without  the 
state,  is  beyond  the  territorial  Jurisdiction  of 
the  courts  of  this  state,  and  not  subject  to 
garnishment  here. 

7.  The  tPitrnlshee,  in  the  eje  of  tbe 
law,  is  a  mere  stakeholder,  a  custodian 
of  property  or  estate  attached  in  his  hands, 
and  has  no  right  to  do  any  voluntary' act  to 
the  prejudice  of  either  the  plaintiff  or  defend- 
ant in  the  action.  He  must  let  the  law  take 
its  course,  except  that  he  may  protect  him- 
self from  Jeopardy  or  injury  by  unauthorized 
acts  and  proceedings. 

8.  A  aTArnishee  cannot  flri've  Jnrisdie- 
tion  of  a  debt  due  from  him  by  his  volun- 
tary appearance,  when  not  previously  served 
with  the  order  of  attachment,  nor  when  an 
attempted  service  is  invalid.* 

O.  Omission  to  show.  In  the  return  of 
service  of  an  order  of  attachment 
upon  a  foreign  corporation  as  garnishee,  that 
the  agent  upon  whom  the  service  was  made 
resides  in  the  county  in  which  he  was  served, 
renders  the  service  Invalid,  and,  in  such  case, 
the  court  obtains  no  Jurisdiction  of  the  res, 
for  want  of  service  on  the  garnishee. 
lO.  Prohibition  lies  from  a  circnit 
court  to  a  Justice  of  the  peace 
to  restrain  him  from  proceeding  in  an  action 
when  the  subject-matter  thereof  is  beyond  his 
territorial  Jurisdiction,  and  also  when,  by  rea- 
son of  want  of  service  or  invalidity  of  service, 
he  has  not  acquired  such  Jurisdiction ;  al- 
though, when  he  has  Jurisdiction  of  the  sub- 
ject-matter, and  the  question  of  his  Jurisdic- 
tion of  the  person  depends  upon  some  fact  to 
be  determined  by  him,  his  erroneous  decision 


Note. — As  to  protection  of  nonresident  cred- 
itor against  garnishment,  see  also,  in  this  series, 
Illinois  C.  R.  Co.  V.  Smith  (Miss.)  19  L.  R.  A. 
577,  and  note;  Douglass  v.  Phenix  Ins.  Co.  (N. 
Y.)  20  L.  R.  A.  118 ;  Bragg  v.  Gaynor  (Wis.)  21 
L.  R.  A.  161 :  Neufelder  v.  German-American 
Ins.  Co.  (Wash.)  22  L.  R.  A.  287;  Reimers  v. 
Seatco  Mfg.  Co.  (C.  C.  App.  6th  C.)  30  L.  R.  A. 
364;  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F. 
Lang  ft  Co.  (Mo.)  27  L.  R.  A.  651 ;  Lancashire 
62  L.  R.  A. 


Ins.  Co.  V.  Corbetts  (111.)  36  L.  R,  A.  640;  Vir- 
ginia F.  &  M.  Ins.  Co.  V.  New  York  Caronsal 
Mfg.  Co.  (Va.)  40  L.  R.  A.  237;  Louisville  &  N. 
R.  Co.  V.  Nash  (Ala.)  41  L.  R.  A.  331 ;  Swedish 
American  Nat.  Bank  v.  Bleecker  (Minn.)  42  L. 
R.  A.  283 ;  Stewart  v.  Northern  Assur.  Co.  (W. 
Va.)  44  L.  R.  A.  101;  Balk  v.  Harris  (N.  C) 
45  L.  R.  A.  257 ;  and  Strause  Bros.  v.  iEtna  Ina. 
Co.  (N.  C.)  48  I-u  R.  A.  452. i-  V^^^l^ 
Digitized  by  VjOOQlC 
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in  fftvor  of  jarisdictlon  Is  only  error,  not  sub- 
jecting him  to  prohibition. 
11.  In  so  far  mm  Mahany  -r.  Kephart,  15 
'W.  Va.  0O9,  and  Stevens  ▼.  Brovvn,  20 
lir.  Va.  4no,  hold  that  the  exemption  laws 
of  another  state  have  no  extraterritorial  force, 
and  will  not  be  enforced  by  the  courts  of  this 
state,  they  are  reaffirmed. 

(March  21.  1903.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  review  a  judgment  refusing 
to  grant  a  writ  of  prohibition  to  restrain 
the  continuance  of  garnishment  proceedings. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Ifr.  J.  B.  Sommerrille,  for  plaintiff  in 
error: 

Justice  Phillips  is  without  jurisdiction  in 
these  cases:  (1)  Because  of  want  of  proper 
process;  (2)  because  the  funds  sought  to  be 
reached  in  the  hands  of  the  garnishee  are 
not  the  subject  of  attachment  or  garnish- 
ment; (3)  beisause  said  funds  are,  by  the 
laws  of  Pennsylvania,  exempt  from  legal 
process;  (4)  because  the  laws  of  Pennsyl- 
vania prohibit  the  citizens  of  that  state 
from  assigning,  or  transferring,  debts  due  to 
them,  from  citizens  of  that  state,  to  parties 
outside  of  the  state,  for  the  purpose  of  hav- 
ing such  debts  collected  by  proceedings  in 
attachment  or  garnishment. 

The  money  involved  in  these  cases,  being 
for  wages  due  from  appellant  to  its  em- 
ployees, in  the  state  of  Pennsylvania  and 
under  contracts  made  in  that  state,  is  not 
subject  to  attachment  in  Pennsylvania. 

1  Brightly's  Purdon's  Digest,  12th  ed. 
p.  836. 

The  contracts  involved  in  these  cases  were 
made  in  the  state  of  Pennsylvania,  by  resi- 
dents of  that  state,  and  its  statutes  entered 
into  and  became  part  of  the  contracts. 

Bank  of  United  States  y.  Donnally,  8  Pet. 
361,  8  L.  ed.  974;  Andrews  v.  Pond,  13  Pet. 
65,  10  L.  ed.  61;  De  Wolf  v.  Johnson,  10 
Wheat.  367,  6  li.  ed.  343;  PHtchard  v.  Nor- 
ton, 106  U.  S.  124,  27  L.  ed.  104,  1  Sup.  Ct. 
Rep.  102;  TAverpool  d  O.  W.  Steam  Co.  v. 
Phenix  Ins.  Co.  129  U.  S.  397,  32  L.  ed. 
788,  9  Sup.  Ct.  Rep.  469;  Equitable  Life 
Assur.  Soc.  v.  Clements,  140  U.  S.  226,  36 
L-  ed.  497,  11  Sup.  Ct.  Rep.  882;  Wooley  v. 
Lyon,  117  III.  244,  57  Am.  Rep.  867,  6  N.  E. 
885;  Shoe  d  Leather  Nat.  Bank  v.  Wood, 
142  Mass.  563,  8  N.  E.  753;  Floyd  v.  Na- 
tional Jjoan  d  Invest.  Co.  49  W.  Va.  327,  54 
L.  R.  A.  536,  38  S.  E.  653;  Story,  Confl.  L. 
9  242. 

The  provisions  of  such  statute  should  be 
applied  to  these  cases,  by  our  courts. 

Mason  v.  Bcehee,  44  Fed.  556;  Missouri 
P.  R.  Co.  V.  Malthy,  34  Kan.  125,  8  Pac. 
325;  Kafisas  City,  St.  J.  d  C.  B.  R.  Co.  v. 
62  L.  R.  A. 


(lough,  35  Kan.  1,  10  Pac.  89;  Kansas  City, 
Ft.  S.  d  M.  R.  Co.  V.  Cunningham,  7  Kan. 
App.  47,  51  Pac.  972;  Drake  v.  Lake  Shore 
d  M.  S.  R.  Co.  69  Mich.  168,  37  N.  VV.  70; 
Illinois  C.  R.  Co.  v.  Smith,  70  Miss.  344, 
19  L.  R.  A.  577,  12  So.  461;  WHght  v.  Chi- 
cago,  B.  d  Q.  R.  Co.  10  Neb.  176,  66  Am. 
Rep.  747,  27  N.  W.  90;  Sweeny  v.  Hunter, 
145  Pa.  363,  14  L.  R.  A.  594,  22  Atl.  653. 

The  court  will  take  judicial  notice  of  the 
statutes  of  Pennsylvania. 

W.  Va.  Code,  chap.  13,  §  4;  Partners' 
Bank  v.  Willis,  7  W.  Va.  42;  State  v.  Good- 
rich, 14  W.  Va.  842;  Singer  Mfg.  Co.  v. 
Bennett,  28  W.  Va.  16;  Wilson  v.  Phoeniw 
Powder  Mfg.  Co.  40  W.  Va.  413,  21  S.  E. 
1035 ;  Eefferman  v.  Harvey,  41  W.  Va.  766, 
24  S.  E.  592. 

Messrs.  Caldwell  ft  Caldwell,  for  de- 
fendants in  error: 

If  the  Pennsylvania  railroad  company,  as 
garnishee,  is  compelled  to  pay,  in  West  Vir- 
ginia, in  the  suits  brought  against  its  em- 
ployees here  by  Mr.  Rogers,  it  cannot  le- 
gally be  made  to  pay  a  second  time  in 
Pennsylvania  in  suits  brought  against  it 
there  by  such  employees. 

Stetcart  v.  Northern  Assur.  Co.  45  W.  Va. 
734,  44  L.  R.  A.  101,  32  S.  E.  218;  Mor- 
gan V.  Neville,  74  Pa.  52. 

The  justice  of  the  peace  in  West  Virginia 
plainly  had  jurisdiction  to  entertain  these 
suits  by  Mr.  Rogers  against  the  railroad 
employees,  and  to  issue  the  garnishee  at- 
tachments against  the  Pennsylvania  rail- 
road company,  and,  having  such  jurisdic- 
tion, no  prohibition  should  be  granted  the 
railroad  company. 

Drake,  AtUchm.  1st  ed.  §  523;  Mahany 
V.  Kephart,  15  W.  Va.  625;  Hassinger  v. 
Holt,  47  W.  Va.  350,  34  S.  E.  728;  ilfo- 
Coniha  v.  Outhrie,  21  W.  Va.  134;  Ward 
V.  Evans,  49  W.  Va.  184,  38  S.  E.  524;  Hal- 
detnan  v.  Davis,  28  W.  Va.  324;  Buskirk 
V.  Cahell  County  Circuit  Judge,  7  W.  Va. 
92;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  707;  Rowland  v.  Chicago,  R.  I.  d  P. 
R.  Co.  134  Mo.  479,  36  S.  W.  29;  Stevens 
V.  Brown,  20  W.  Va.  458 ;  Todd  v.  Gates,  20 
W.  Va.  464;  Paine  v.  Lester,  44  Conn.  196, 
26  Am.  Rep.  442;  Corfield  v.  Coryell,  4 
Wash.  C.  C.  371,  Fed.  Cas.  No.  3,230;  ifor- 
gan  v.  Neville,  74  Pa.  52;  Wilkins  v.  Ellett, 
9  Wall.  740,  19  L.  ed.  586. 

It  matters  not  that  the  assignments  were 
made  to  Rogers  for  the  purpose  of  avoiding 
the  exemption  laws  of  the  state  of  Pennsyl- 
vania. Such  assignments  are  not,  there- 
fore, void,  and  such  exemption  laws  of 
Pennsylvania  will  not  be  enforced  or  recog- 
nized in  West  Virginia.  ^C\.C^\(> 

Hooker  v.  De  Palos,  28    Ohio    St.^Yi|gJ^^ 
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Thomas  v.  Oronise,  16  Ohio,  64;  Congress  d 
E.  Spring  Co.  v.  Knowlton,  103  U.  S.  58,  59, 
26  L.  ed.  350;  McWilliams  v.  Phillips,  61 
Miss.  196;  Beauchamp  v.  Comfort,  42  Miss. 
94;  Setter  v.  Alvey,  15  Kan.  158;  Hall  v. 
Costello,4S  N.  H.  176,  2  Am.  Rep.  207; 
Worcester  v.  Eaton,  11  Mass.  368;  Marks- 
hury  V.  Taylor,  10  Bush,  519. 

Our  courts,  through  comity,  will  not  give 
effect  in  West  Virginia  to  the  Pennsylvania 
act  as  to  the  assignments,  nor  to  the  Penn- 
sylvania exemptions. 

Paine  v.  Lester,  44  Conn.  203,  26  Am. 
Rep.  442;  Story,  Confl.  L.  9  414;  Bank  of 
the  Valley  v.  Gettinger,  «  W.  Va.  309;  Cor^ 
field  V.  Coryell,  4  Wash.  C.  C.  380,  Fed.  Gas. 
No.  3,230;  Morgan  v.  Neville,  74  Pa.  57; 
Bolton  V.  Pennsylvania  Co.  88  Pa.  261; 
Howell  V.  Stewart,  54  Mo.  400;  Watrous  v. 
Blair,  32  Iowa,  58;  Niemeyer  v.  Wright,  75 
Va.  240,  40  Am.  Rep.  720;  Strong  use  of 
Reed  v.  Darling,  9  Ohio,  201 ;  King  v.  Doo- 
little,  61  W.  Va.  91,  41  S.  E.  146;  Chesa- 
peake d  0.  R.  Co.  V.  Wright,  50  W.  Va. 
663,  41  S.  E.  147;  Mahany  v.  Kephart,  15 
W.  Va.  625;  Drake,  Attachm.  1st  ed.  §  523; 
Johnston  v.  Hunter,  50  W.  Va.  52,  40  S.  E. 
449 ;  Sperry  x.  Sanders,  60  W.  Va.  70,  40  S. 
E.  328;  Ward  v.  Evans,  49  W.  Va.  184,  38 
B.  E.  624. 

On  petition  for  rehearing. 

Section  34,  chap.  60,  of  the  Code  provides 
that  the  service  may  be  upon  "any  agent" 
of  tlie  corporation  w^ho  may  reside  in  the 
county;  and,  in  any  reasonable  interpreta- 
tion of  the  law,  McCormick  does  have 
business  residence  for  business  purposes  in 
the  county  of  Ohio. 

Sedgw.  Stat.  &  Const.  L.  1st  ed.  p.  247; 
Clark,  Corp.  §  254;  14  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  816,  817. 

Wlicn  a  judgment  is  recovered  against 
the  garnishee  by  the  attaching  creditor,  and 
paid,  such  judgment  may  be  pleaded  by  the 
garnishee  in  bar  of  any  action  against  him 
for  the  same  debt,  brought  by  the  principal 
defendant,  up  to  the  amount  which  the  gar- 
nishee has  paid. 

2  Black,  Judgm.  9  593 ;  Morgan  v.  Neville, 
74  Pa.  52;  Bolton  v.  Pennsylvania  Co.  88 
Pa.  201 ;  Nohle  v.  Thompson  Oil  Co.  69  Pa. 
410;  2  Shinn,  Attachm.  9  713;  Drake,  At- 
tachm. 7th  ed.  §  710;  Rood,  Garnishment, 
chap.  10,  9  202. 

If  the  debt  had  been  made  payable  in 
Pennsylvania  by  express  contract,  it  is  con- 
trary to  both  reason  and  authority  that  it 
could  not  be  attached  in  West  Virginia, 
when  service  was  made  on  the  Pennsylva 
nia  Railroad  Company  by  serving  on  its 
agent,  McCormick. 

Mahany  v.  Kephart,  15  W.  Va.  621 ;  Drake, 
Attachm.  7th  ed.  S  597;  14  Am.  &  Eng.  Enc. 
62  L.  R.  A. 


Law,  2d  ed.  p.  805;  Harvey  v.  Oreat  North- 
ern R.  Co.  60  Minn.  405,  17  L.  R.  A.  84, 
62  N.  W.  905;  BuUard  v.  Chaffee,  61  Neb. 
83,  61  L.  R.  A.  716,  84  N.  W.  604;  Cress 
v.  Broum,  19  R.  L  226,  33  Atl.  147. 

PoffenbarKer,  J.,  delivered  the  opinion 
of  the  court: 

This  ease  involves  the  consideration  of 
questions  arising  upon  the  invocation  of  the 
extraordinary  legal  remedy,  prohibition,  in 
restraint  of  the  special  and  limited  proceed- 
ing known  as  garnishment.  As  prohibition 
lies  only  to  restrain  a  court  or  other  tri- 
bunal from  proceeding  without  jurisdiction, 
or  in  excess  of  its  .jurisdiction,  and  as  at- 
tachment is  a  purely  statutory  proceeding, 
the  questions  presented  are  principally  ju- 
risdictional in  character,  and  perspicuity  de- 
mands  an  inquiry  into  the  nature  of  both 
proceedings.  This  should  be  preceded,  how- 
ever, by  a  statement  of  the  case. 

W.  W.  Rogers,  a  citizen  of  Ohio  county, 
doing  a  detective  and  collection  business, 
and  having  taken,  by  assignment,  a  large 
number  of  claims  from  persons  residing  in 
Pennsylvania  against  employees  of  the 
Pennsylvania  Railroad  Company,  a  foreign 
corporation,  which  claims  that  it  does  not 
own  or  operate  any  railroad  or  do  any  busi- 
ness in  this  state,  instituted,  before  D.  Z. 
Phillips,  a  justice  of  the  peace  of  Ohio  coun- 
ty, more  than  400  suits  against  the  said 
nonresident  employees  on  the  accounts  so 
assigned,  and  made  the  said  railroad  com- 
pany a  garnishee  in  each  of  them.  The 
service  of  process,  as  to  the  garnishee,  was 
by  delivering  a  copy  of  the  order  of  attach- 
ment "to  J.  J.  McCormick,  agent  of  the 
said  garnishee  in  charge  of  its  business,  in 
the  city  of  Wheeling,  in  said  county,  there 
being  no  other  person  within  the  state  of 
West  Virginia  upon  whom  said  order  of 
attachment  can  be  legally  served."  In  some 
of  these  cases  the  railroad  company  ap- 
peared specially  for  the  purpose  of  object 
ing  to  the  service  of  process  upon  it,  and 
moved  to  be  discharged  because  the  order 
ot  attachment  issued  therein  had  not  been 
properly  or  legally  served  upon  it.  After 
hearing  the  evidence  and  argument  of  coun- 
sel upon  the  motion,  the  justice  overruled 
it.  Then  the  garnishee  filed  its  answer,  ad- 
mitting indebtedness,  but  claiming  it  was 
not  liable  as  garnishee,  for  the  following 
reasons:  First,  because  the  justice  was 
without  jurisdiction  in  said  cause;  second, 
because  said  Pennsylvania  Railroad  Com- 
pany and  the  principal  debtor  in  the  action 
were  both  citizens  of  the  state  of  Pennsyl- 
vania, and  the  money  due  was  for  wages 
earned  by  the  defendant  as  an  employee  of 
the  railroad  company,  under  a  contract  be- 
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tween  him  and  the  railroad  company  in 
Pennsylvania,  and  was  not,  therefore,  sub- 
ject to  garnishment  in  West  Virginia ;  third, 
because  the  wages  of  the  defendant  were  ex- 
empt from  execution  or  forced  sale  undex 
the  laws  of  Pennsylvania,  and  could  not  be 
subjected  to  garnishment  in  the  state  of 
West  Virginia.  The  garnishee,  therefore, 
again  asked  to  be  discharge,  but  the  motion 
was  overruled,  and  judgment  entered 
against  the  garnishee  for  the  amoimt  of  the 
indebtedness  admitted.  The  record  here 
shows  a  transcript  of  the  proceedings  in 
only  one  of  these  cases,  that  of  Rogers,  as 
signee,  against  James  R.   Snyder. 

The  bringing  of  these  suits  was  com 
menoed  in  July  or  August,  1901,  and  many 
judgments  were  rendered  against  tbc  gar- 
nishee. On  the  10th  day  of  January,  1902, 
tho  Pennsylvania  Railroad  Company  pre- 
sented to  a  judge  of  the  circuit  court  of 
Ohio  county  its  petition,  praying  for  a  writ 
of  prohibition  to  restrain  Rogers  and  Phil- 
lips, and  each  of  them,  "from  proceeding 
further  in  their  said  acts,  doings,  and  pro- 
ceedings, and  from  instituting  any  other  or 
further  proceedings  against"  the  petitioner, 
"either  in  regard  to  the  said  claims  of  the' 
said  Rogers  against"  the  petitioner  '^arising 
out  of  the  assignment  of  claims  to  the  said 
Rogers  by  any  person  or  against"  the  pe- 
titioner's "said  employees  residing  in  the 
said  state  of  Pennsylvania."  In  addition  to 
the  facts  hereinbefore  set  out,  the  petition 
contains  the  following  averment:  "Your 
petitioner  does  not  own,  and  does  not  oper- 
ate any  railroad,  or  any  part  of  a  railroad, 
in  the  county  of  Ohio,  or  in  the  state  of 
West  Virginia,  and  does  no  business  in  the 
eaid  last-named  state  or  county.  There  is, 
however,  located  in  the  said  city  of  Wheel- 
ing, an  agent  of  what  is  known  as  the  'Star 
Union  Line,'  which  is  an  association  of  sev- 
eral railroads,  formed  and  kept  up  for  the 
purpose  of  facilitating  the  handling  of  cer- 
tain freight  business,  in  the  city  of  Wheel- 
ing. The  name  of  said  agent  is  J.  J.  Mc- 
Cormick,  and  the  only  service  which  was 
had  upon  your  petitioner  in  said  suits 
brought  before  the  said  Phillips,  justice  as 
aforesaid,  by  the  said  Rogers,  was  had  by 
serving  copies  of  the  orders  of  attachment 
issued  in  said  cause  upon  said  J.  J.  McCor- 
mick.  Your  petitioner  is  advised  that  the 
said  J.  J.  McCorniiek  is  not  your  petition- 
er's agent,  and  that  the  said  service  of  the 
said  copies  upon  him  is  not  such  a  service  as 
should  or  will  bind  your  petitioner  in  the 
said  casc«,  and  that,  therefore,  the  said  Phil- 
lips, justice  as  aforesaid,  is  without  juris- 
diction to  lender  any  decision,  or  enter  any 
order  or  judgment,  against  your  petitioner 
in  the  said  cases."  The  petitioner  further 
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shows  that  some  of  the  employees  against 
whom  these  actions  were  brought  had  insti- 
tuted chancery  suits  in  Pennsylvania,  seek- 
ing to  restrain  the  railroad  company,  by  in- 
junction, from  paying  the  judgments  recov- 
ered by  Rogers  in  Ohio  county,  and  a  tran- 
script of  the  record  of  one  of  said  equity 
cases,  showing  all  the  proceedings  therein 
and  the  opinion  of  the  judge  in  the  cause,  is 
filed  as  a  part  of  the  petition.  A  rule  was 
awarded  against  Rogers  and  Phillips,  re- 
turnable on  the  16th  day  of  January,  1902, 
which  on  said  date  was  continued  until  the 
1st  day  of  February,  1902,  when  there  was 
a  Anal  hearing,  and  the  court  discharged 
the  rule,  dismissed  the  petition,  and  gave 
costs  against  the  petitioner,  and  the  cause  is 
now  here  on  a  writ  of  error  to  said  judg- 
ment. 

Attachment  is  no  part  of  the  general  ju- 
risdiction of  any  court.  It  is  purely  statu- 
tory, and,  though  everywhere  vested  by  stat- 
ute in  courts  of  general  jurisdiction,  it  is 
still  a  special  and  limited  power,  resting  up- 
on its  own  peculiar  grounds,  acting  in  its 
own  prescribed  modes,  and  leading  to  its 
own  specilic  results.  Drake,  Attachm.  9  83 ; 
Waples,  Attachm.  §|  635,  637.  When  ju- 
risdiction by  attachment  is  conferred  upon 
and  exercised  by  courts  of  general  jurisdic- 
tion, it  is  special,  and  unsupported  by  pre- 
sumptions in  its  favor.  Waples,  Attachm. 
§  639.  The  statutory  prerequisites  to  at- 
tachment are  jurisdicitional.  Id.  §§  625, 
627. 

Attachment  is  in  the  nature  of  a  proceed- 
ing in  rem.  There  is  an  actual  seizure  of 
property,  except  where  it  is  in  the -form  of 
garnishment.  In  the  case  of  garnishment, 
it  retains  its  character  as  one  in  the  nature 
of  a  proceeding  in  rem,  although  there  is  no 
actual  seizure  of  property  under  the  order  of 
attachment,  for  by  service  of  the  order  upon 
the  garnishee  it  arrests  the  debt  in  his 
hands,  and  holds  it  through  him,  subject  to 
the  judgment  of  the  court.  The  claim  sub- 
jected by  garnishment  is  estate  of  the  prin- 
cipal debtor  in  the  hands  of  the  garnishee, 
and  the  proceeding  is  against  it  as  a  reSj  a 
thing,  and  not  against  the  garnishee 
personally,  except  to  compel  him  to  turn  it 
over  to  the  creditor  of  the  principal  defend- 
ant in  satisfaction  of  his  claim.  In  every 
practical  sense,  it  amoimts  to  a  seizure  of  a 
thing.  "Garnishment  is  in  the  nature  of  a 
proceeding  in  renif  since  its  aim  is  to  invest 
the  plaintiff  with  the  right  and  power  to  ap- 
propriate, to  the  satisfaction  of  his  claim 
against  the  defendant,  property  of  the  de- 
fendant's in  the  garnishee's  hands,  or  a  debt 
due  from  the  garnishee  to  the  defendant." 
Drake,  Attachm.  S  452;  Wade,  Attachm.  S 
338.  Without  such  seizure,  no  jurisdiction 
over  the  res  is  acquired,  and  no  judgment 
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against  it  can  be  rendered,  although  the 
court  may  have  jurisdiction  of  the  parties. 
Gamishinont  is  no  exception  to  this  rule,  as 
will  be  shown.  Jurisdiction  of  the  person 
of  the  garnishee  must  be  acquired  by  serv- 
ice upon  him,  but  this  does  not  necessarily 
give  jurisdiction  of  the  res  or  debt  owing  by 
him,  which  belongs  to  the  defendant,  whose 
right  to  it  must  be  extinguished  by  bringing 
it  within  the  jurisdiction  of  the  court  by 
proper  proceedings,  and  subjecting  it  to  the 
satisfaction  of  the  plaintiff's  demand  by  a 
proper  judgment. 

Just  here  it  is  to  be  further  observed  that 
courts  have  no  extraterritorial  jurisdiction 
over  either  persons  or  property  in  attach- 
ment suits.  To  maintain  a  proceeding, 
there  must  be  jurisdiction  over  the  one  or 
the  other,  or  both.  Waples,  Attachm.  §  644. 
"Jurisdiction  over  persons  and  property  in 
any  state  is  confined  to  the  persons  and 
property  within  the  territorial  bounds  of 
the  state.  No  court  within  it  can  exercise 
jurisdiction  beyond  it.  To  exercise  it  over 
persons  or  property  in  another  state  would 
be  an  unwarrantable  assumption  and  ar ro- 
gation of  unlawful  authority,  entitled  to  no 
respect  on  the  principle  of  comity,  but  mer- 
iting rebuke  and  resistance  as  a  wanton 
abuse  of  power.  A  judgment  rendered  in 
any  state  against  a  person  or  property  over 
which  the  court  has  no  jurisdiction  is  not 
entitled  to  *full  faith  and  credit'  in  other 
states,  but  its  validity  may  be  questioned  on 
jurisdictional  grounds,  and  its  enforcement 
resisted;  for,  not  being  by. due  process  of 
law,  it  is  entitled  to  no  regard,  even  in  the 
state  where  it  is  rendered;  and  it  may  be 
impeached  collaterally  anywhere."  Id.  § 
648.  In  other  words,  such  action  is  abso- 
lutely null  and  void  for  want  of  jurisdiction. 

In  exact  alignment  with  this  general 
proposition  of  law,  which  is  not  questioned 
anywhere,  it  has  been  held  by  the  courts  of 
this  country,  with  practical  unanimity,  that 
a  nonresident  cannot  be  subjected  to  the 
process  of  garnishment,  although  caught 
within  the  state  temporarily  and  served  with 
process.  The  moment  that  it  is  made  to  ap- 
pear to  the  court  that  he  is  a  nonresident 
only  temporarily  within  the  state,  without 
property  or  effects  of  the  defendant  in  his 
possession  in  the  state,  or  owing  him  a  debt 
payable  within  the  state,  the  jurisdiction  of 
the  court  ends.  "In  this  countrj'  the  ques- 
tion has  been  repeatedly  presented,  and  the 
uniform  tenor  of  the  adjudications  is  that, 
whether  the  defendant  reside  or  not  in  the 
state  in  which  the  attachment  is  obtained,  a 
nonresident  cannot  be  subjected  to  garnish- 
ment there,  unless,  when  garnished,  he  have 
in  that  state  property  of  the  defendant  in 
his  hands,  or  be  bound  to  pay  the  defendant 
money,  or  to  deliver  to  him  goods,  at  some 
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particular  place  in  that  state."  Drake,  At- 
tochm.  I  474;  Wade,  Attachm.  S  413;  Wa- 
ples, Attachm.  §§  387-392. 

It  is  said  tlxat  the  first  announcement  of 
this  doctrine  in  this  country  was  made  by 
the  supreme  judicial  court  of  Massachusetts. 
In  that  state  the  proceeding  is  called  "trus- 
tee process,"  and  the  garnishee  here  would 
there  be  called  the  "trustee.**  The  reason 
given  for  holding  that  a  nonresident  cannot 
be  subjected  to  garnishment  is  stated  in 
Tingley  v.  Batcman,  10  Mass.  346,  347.  as 
follows:  "The  summoning  of  a  trustee  is 
like  a  process  in  rem.  A  chose  in  action  is 
thereby  arrested  and  made  to  answer  the 
debt  of  the  principal.  The  person  entitled 
by  the  contract  or  duty  of  the  supposed  trus- 
tee is  thus  summoned  by  the  arrest  of  this 
species  of  effects.  Tliese^re,  however,  to  be 
considered  for  this  purpose  as  local,  and  as 
remaining  at  the  residence  of  the  debtor  or 
person  intrusted  for  the  principal;  and  his 
rights  in  this  respect  are  not  to  be  considered 
as  following  the  person  of  the  debtor  to  any 
place  where  he  may  be  transiently  found,  to 
bo  there  taken  at  the  will  of  a  third  person, 
within  a  jurisdiction  where  neither  the  orig- 
inal creditor  nor  debtor  resides.**  It  is  fur- 
ther stated  in  said  opinion,  in  the  process  of 
foreign  attachment,  by  the  custom  of  Lon- 
don, out  of  wliich  our  system  of  attachment 
law  originated,  and  from  which  it  differs  to 
no  considerable  extent,  the  garnishee  must 
be  suggested  to  be  a  man  within  the  city. 
Proceeding,  the  court  says :  "The  principal 
has  not  been  made  a  party  by  any  legal  sum- 
mons, and  he  may  justly  object  to  the  trans- 
fer of  his  demands  against  Daggett,  attempt- 
ed to  be  made  in  this  case  by  Daggett's  con- 
clusive or  transient  removal  within  the  proc- 
ess of  this  court;  that  the  credits  or  effects 
in  his  hands  belonging  to  Bateman  have 
never  been  legally  attached,  and  that  the 
summoning  of  Daggett  waa  to  no  purpose  a 
sufticient  service  of  this  writ;  and,  as  this 
defect  of  service  appears  in  the  proceedings, 
the  court  dismiss  the  action  ex  officio.**  The 
same  principle  is  announced  in  all  the  fol- 
lowing cases:  tfye  v.  Liscomhe,  21  Pick. 
263;  Hart  v.  Anthony,  15  Pick.  445;  Love- 
joy  v.  Alhce,  33  Me.  414,  54  Am.  Dec.  630; 
Laicrcnce  v.  Smith,  45  N.  H.  533,  86  Am. 
Dec.  183;  Baxter  v.  Vincent,  6  Vt.  614; 
Green  v.  Farmers*  d  C.  Bank,  25  Conn.  452; 
Ray  v.  Undertcood,  3  Pick.  302;  Cronin  v. 
Foster,  13  R.  I.  196 ;  Smith  v.  Eaton,  36  Me. 
307,  58  Am.  Dec.  740;  Jones  v.  Winchester, 
6  N.  H.  497 ;  Sawyer  v.  Thompson,  24  N.  H. 
510:  Young  v.  Ross,  31  N.  H.  201;  Peck  v. 
Barnnm.  24  Vt.  75;  Ringe  v.  Orecn,  52  Vt. 
204 :  Sqnair  v.  Shea,  26  Ohio  St.  645 ;  Peters 
V.  Rogers,  5  Mason,  555,  Fed.  Cas.  No.  11,- 
033. 

In  14  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  815, 


1908. 


Pennsylvania  R.  Co.  v.  Rogers. 


188 


it  is  said:  '*Under  statutes  providing  gen- 
erally for  summoning,  as  garnishees,  persons 
indebted  to  the  defendant,  or  having  in  their 
possession  property  belonging  to  him,  it  has 
been  held  that  nonresidents  were  exempt 
from  liability  to  be  so  summoned,  though 
found  temporarily  within  the  state,  and  in 
some  jurisdictions  the  statutes  have  ex- 
pressly provided  that  only  residents  of  the 
state  shall  be  so  summoned.  On  the  other 
hand,  there  are  statutes  which  expressly 
provide  that  nonresidents  may  be  summoned 
as  garnishees,  and  by  the  weight  of  author- 
ity it  seems  that  the  mere  fact  that  a  person 
is  a  nonreshlent  does  not  exempt  him  from 
liability  to  be  so  summoned  when  the  ques- 
tion is  not,  atTected  by  the  situs  of  the  res 
sought  to  be  reached  by  the  process."  A 
hasty  reading  of  this  might  lead  one  to  say 
that  it  is  in  conilict  with  the  general  propo- 
sition heretofore  announced,  but  it  is  not. 
The  distinction  between  summoning  the  gar- 
nishee, by  which  jurisdiction  over  his  person 
is  acquired,  and  the  obtaining  of  jurisdiction 
of  the  res,  the  claim  sought  to  be  subjected, 
must  be  observed.  If  a  nonresident  be  found 
temporarily  within  the  state,  he  may  un- 
doubtedly be  summoned,  and  must  appear 
and  answer.  But  when  it  is  shown  by  his 
answer  that  he  is  a  nonresident,  having  no 
propei*ty  of  the  defendant  in  his  possession 
within  the  state,  nor  owing  him  any  debt 
payable  within  the  state,  nor  bound  by  any 
contract  to  deliver  any  property  to  him 
within  the  state,  the  want  of  juris- 
diction of  the  res  appears,  and,  when 
established,  the  proceeding  must  end, 
although  there  is  jurisdiction  of  the 
person  of  the  garnishee.  "When  one 
is  summoned  as  garnishee  in  a  state  of  which 
he  is  not  a  resident,  ...  it  is,  there- 
fore, necessary  for  his  own  protection  that 
he  should  answer  to  the  proceeding,  and 
avail  himself  of  whatever  defense  he  has 
against  liability,  or  he  will  be  liable  to  a 
judgment  by  default  against  him,  if  the  law 
under  which  he  was  summoned  authorize 
that  course  of  proceeding;  for,  by  the  serv- 
ice of  process,  the  court  acquires  jurisdic- 
tion of  his  person,  and  the  question  whether 
it  has,  or  can  take,  jurisdiction  of  the  effects 
in  his  hands,  can  only  be  raised  by  himself 
upon  his  answer."  Drake,  Attachm.  §  470. 
It  is  to  be  observed  that  in  the  quotation 
from  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  it  is 
said  the  nonresident  is  liable  to  be  sum- 
moned "when  the  question  is  not  affected  by 
the  situs  of  the  res  sought  to  be  reached  by 
the  process." 

But  two  cases  have  been  found  which 
completely  ignore  the  principle  that  a  non- 
resident cannot  be  held  as  garnishee  when 
it  is  shown  that  he  is  a  nonresident,  and  has 
no  effects  of  the  debtor  in  his  possession 
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within  the  state,  and  owes  him  no  debt  pay- 
able w^ith  in  the  state.  They  Are  Molyneauwv. 
Seijmour,  30  Ga.  440,  76  Am.  Dec.  662,  and 
Morgan  v.  Neville,  74  Pa.  52.  Both  of  these 
cases  not  only  ignore  that  proposition,  but 
fail  to  distinguish  attachment,  which  is  a 
special  limited  statutory  proceeding,  from 
proceedings  in  which  the  courts  exercise  gen- 
eral jurisdiction,  and  in  which  strict  compli- 
ance with  the  requirements  in  matters  of 
procedure  is  not  ordinarily  jurisdictional,  .is 
we  have  seen  that  it  is  in  attachment  and 
garnishment.  Where  the  action  is  in  per- 
sonam, jurisdiction  of  the  person  of  the  dc- 
fend.int  is  plenary  jurisdiction,  giving  the 
court  full  power  for  all  purposes  of  the 
action.  But  in  garnishment,  as  we  have 
seen,  jurisdiction  of  the  person  of  the  gar- 
nishee is  only  pai-tial  jurisdiction.  It  is 
generally  so  held.  No  attention  whatev-^r 
was  paid  to  this  distinction  in  the  two  cases 
named.  The  Pennsylvania  decision  is  vig- 
orously condemned  by  Mr.  Thompson,  in  his 
Commentaries  on  the  Law  of  Corporations. 
See  vol.  7,  f  8073,  note  4,  pp.  6432,  6433.  In 
14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  805,  the 
following  is  found:  "The  rule  announced 
in  a  number  of  late  and  well-considered 
cases,  and  which  seems  to  be  the  doctrine 
which  will  best  protect  the  interest  of  com- 
merce, is  that  a  debtor  may  be  charged  as 
garnishee  of  his  creditor,  without  regard  to 
the  illusive  theories  as  to  the  situs  of  a  debt, 
in  any  jurisdiction  in  which  an  action  could 
have  been  brought  by  such  creditor  against 
the  debtor  for  the  recovery  of  the  debt, 
though  personal  service  cannot  be  had  upon 
the  defendant."  For  this  proposition,  sev- 
eral cases  are  cited.  But  these  cases  do  not 
repudiate,  overturn,  nor  say  anything  in 
conflict  with,  the  proposition  that  a  non- 
resident cannot  be  subjected  to  garnishment 
unless  he  has  effects  of  the  debtor  within  the 
state,  or  owes  any  debt  payable  within  the 
state,  or  has  contracted  to  deliver  to  him 
property  within  the  state.  Most  of  them 
are  cases  against  foreign  corporations  doing 
business  within  the  state,  and  which  have, 
in  some  sense,  become  domestic  corporations 
by  having  complied  with  the  statute  of  the 
state,  and  voluntarily  made  themselves  sub- 
ject to  its  process,  just  as  if  they  were  do- 
mestic corjKjrations.  Such  is  Mooney  v. 
Buford  d  0,  Mfg.  Co.  18  G.  C.  A.  421,  34  U. 
S.  App.  581,  72  Fed.  32.  In  Pomeroy  v. 
Randy  McX,  rf  Co,  157  111.  176,  41  N.  E.  636, 
the  garnishee  was  a  resident  of  the  state. 
In  Mooney  v.  Vnion  P.  R.  Co.  60  Iowa,  346, 
14  N.  W.  343,  the  garnishee  railroad 
company  operated  its  railroad  within 
the  state,  and  was  held  to  be  a  citi- 
zen of  the  state.  In  German  Bank  v. 
Irnencan  Ins.  Co.  83  Iowa,  491,  50  N.  W. 
53,   the   garnishee  insurance   company   was 
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held  to  be  doing  business  within  the  state, 
and  the  case  was  assimilated  to  the.  Mooney 
Case,  and  the  decision  based  upon  the  saiue 
principle.  In  Burlington  d  M,  River  R.  Co. 
V.  Thompaon,  31  Kan.  180,  47  Am.  Rep.  497, 
1  Pac.  622,  the  garnishee  railroad  company 
had  leased  property  and  was  doing  business 
within  the  stat«.  In  Missouri  P.  R.  Co,  v. 
ShaHtt,  43  Kan.  376,  8  L.  R.  A.  385,  389,  23 
Pac.  430,  the  railroad  company  did  business 
and  operated  its  road  in  both  of  the  states 
between  the  courts  of  which  the  conflict  oc- 
curred, and  the  question  was  not  one  of  ju- 
risdiction on  the  ground  involved  here,  but 
the  enforcement  of  the  exemption  laws  of  a 
foreign  state  in  the  garnishment  proceeding. 
In  Harvey  v.  Great  Northern  R.  Co.  50 
Minn.  406,  17  L.  R,  A.  84,  52  N.  W.  905,  in- 
volving the  validity  of  a  garnishment  made 
in  Montana,  it  was  found  and  held  that  the 
railroad  company  operated  its  railroad  in 
the  state  of  Montana.  In  Wyeth  Hardware 
d  Mfg.  Co.  v.  H.  F.  Lang  d  Co.  127  Mo.  242, 
27  L.  R.  A.  651,  29  S.  W.  1010,  the  gar- 
nishees were  residents  of  the  state.  In  Na- 
tional F.  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq. 
468,  32  Atl.  663,  the  garnishee  insurance 
company  was  held  to  be  doing  business  with- 
in the  btate  in  which  it  was  garnished.  In 
Mobile  d  0.  R.  Co,  v.  Barnhill,  91  Tenn.  395, 
10  S.  VV.  21,  the  garnishee  railroad  company 
was  held  to  be  a  domestic  corporation  of  the 
state.  It  is  also  insisted  in  the  brief  that 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturtn,  174  U. 
S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep.  797, 
at  least  coimtenances  the  proposition  that  a 
nonresident  temporarily  within  the  state 
may  be  subjected  to  garnishment.  It  cer- 
tainly does  not  so  decide.  Mr.  Justice  Mc- 
Kenna  says:  *'We  are  not  concerned  to  in- 
quire whether  the  cases  which  decide  that  a 
debtor  temporarily  in  a  state  cannot  be  gar- 
nished there,  are  or  are  not  justified  by  prin- 
ciple." At  another  place  he  says,  of  the  lo- 
cality of  the  debt:  "But  we  do  not  think  it 
necessary  to  resort  to  the  idea  at  all,  or  to 
give  it  important  distinction."  On  the  con- 
tTB.ry,  the  following  language  from  him 
strongly  Indicates  that,  at  least,  the  domicil 
of  the  garnishee  determines  the  jurisdiction 
of  the  debt  sought  to  be  subjected:  "The 
essential  service  of  foreign  attachment  laws 
is  to  reach  and  arrest  the  payment  of  what 
is  due  and  might  be  paid  to  a  nonresident  to 
the  defeat  of  his  creditors.  To  do  this,  he 
must  go  to  the  domicil  of  his  debtor,  and 
can  only  do  it  under  the  laws  and  procedure 
in  force  there.  This  is  a  legal  necessity, 
and  considerations  of  situs  are  somewhat  ar- 
tificial. If  not  ai-tificial,  whatever  of  sub- 
stance there  is  must  be  with  the  debtor.  He, 
and  he  only,  has  something  in  his  hands. 
That  something  is  the  res,  and  gives  charac- 
ter to  the  action  as  one  in  the  nature  of  a 
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proceeding  in  rem.**  By  the  word  "debtor" 
here  he  means  the  garnishee,  the  man  owing 
the  debt  sought  to  be  subjected  by  attach- 
ment. He  quotes  from  the  opinion  in  An- 
drews V.  Gierke,  Carthew,  25,  passing  upon 
the  law  of  attachment  under  the  custom  of 
London,  where  it  is  said:  "For  it  was  al- 
ways the  custom  in  London  to  attach  debts 
upon  bills  of  exchange  and  goldsmiths^ 
notes,  etc.,  if  the  goldsmith  who  gave  the 
note  on  the  person  to  whom  the  bill  is  di- 
rected liveth  within  the  city,  without  any 
respect  had  to  the  place  where  the  debt  was 
contracted."  In  that  case  a  prohibition  was 
denied  which  had  been  asked,  upon  the 
grounds  that  the  cause  of  action  did  not 
arise  in  London,  but  was  made  in  the  county 
of  Middlesex.  What  Mr.  Justice  McKenna 
was  disposing  of  as  fallacious  and  unsound 
was  the  proposition,  advanced  by  a  Kansas 
judge,  that  the  situs  of  the  debt  is  with  the 
man  to  whom  it  is  due,  and  not  with  the 
man  who  owes  it.  He  not  only  abstains 
from  questioning  the  soundness  of  the  deci- 
sions holding  that  a  debtor  temporarily  in  a 
state  cannot  be  garnished,  but  he  shows, 
also,  that  the  case  he  was  considering  was 
within  that  principle,  for  he  says:  "There 
is  no  fact  of  change  of  domicil  in  the  case. 
The  plaintiflf  in  error  was  not  temporarily  in 
Iowa.  It  was  an  Iowa  corporation  and  a 
resident  of  the  state,  and  was  such  at  the 
time  the  debt  sued  on  was  contracted."  This 
opinion  does  not  militate  against  the  princi- 
ple so  generally  recognized,  but  rather  up- 
holds it. 

This  question  seems  never  to  have  been 
raised  nor  passed  upon  in  this  state.  But 
two  cases,  not  like,  but  in  some  respects 
similar  to  this,  have  been  decided.  Ma- 
hany  v.  Kephart,  15  W.  Va.  609,  and  Stevens 
V.  Brown,  20  W.  V'a.  450.  By  reference  to 
them  it  will  be  seen  that  in  each  the  Bur- 
lington &  Ohio  Railroad  Company  was  pro- 
ceeded against  as  garnishee  and  debtor  of  a 
nonresident  persdn,  and  that  the  jurisdiction 
was  sustained  upon  the  ground  that  said 
railroad  company  maintained  and  operated 
its  road  in  the  state  of  West  Virginia;  and 
it  was  pointed  out  in  the  opinion  that  it  had 
been  held  in  Hart  v.  Baltimore  d  O.  R.  Co. 
6  W.  Va.  336,  that  the  acts  of  the  legisla- 
ture had  conferred  corporate  powers  and 
privileges  upon  said  railroad  company,  and 
that  said  railroad  company  is  an  incorpo- 
rated railroad  company  within  the  bounda- 
ries of  this  state,  and  that  the  court  would 
take  judicial  notice  of  the  fact.  It  is  thus 
seen  tliat  it  was  found  and  expressly  deter- 
mined, in  order  to  uphold  the  jurisdiction  of 
the  court,  that  the  railroad  company  was 
within  the  state  of  West  Virginia,  and  sub- 
ject  to  its  process.     While  it. is   not  said 
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stronger  language  was  used,  importing  that 
it  was  substantially  a  domestic  corporation. 
In  Mahany  v.  Kephart,  the  following  is 
quoted  from  Drake,  Attachm.  S  479 :  "Where, 
as  is  Hometimes  the  case,  a  corpora- 
tion  is  chartered  by  two  or  more  states,  it  is 
not  in  any  of  these  states  a  foreign  corpora- 
tion, and  may  be  subjected  to  garnishment 
in  any  of  them,  though  its  office  and  place 
of  business  be  not  in  the  state  in  which  the 
garnishment  takes  place."  The  other  case, 
SUrens  v.  Brawn,  was  disposed  of,  and  the 
jurisdiction  sustained,  upon  the  same 
grounds.  As  tending  to  uphold  their  posi- 
tion, counsel  for  defendants  in  error  quote 
the  following  from  the  opinion  in  Beime  v. 
Roaser,  26  Gratt.  538,  which  was  quoted 
also  in  Mahany  v.  Kephart:  "All  actions 
are  either  local  or  transitory.  Real  actions 
ore  local,  and  personal  actions  are  transi- 
tory. This  is  a  personal  action,  being  for 
the  recovery  of  damages  for  the  breach  of  a 
contract,  and  is,  therefore,  a  transitory  ac- 
tion. It  is  a  general  principle  of  the  com- 
mon law  that  a  transitory  action  can  be 
brought  against  a  party  wherever  he  may  be 
found  and  served  with  process,  no  matter 
where  he  may  reside,  or  where  the  cause  of 
action  may  have  arisen."  This  has  no  shad- 
ow of  application.  It  was  quoted  to  uphold 
the  action  of  the  court  in  giving  a  personal 
judgment  against  Kephart,  a  nonresident 
who  had  appeared  to  the  action,  being  the 
defendant,  not  the  garnishee,  in  the  action. 
The  principle  which  forbids  garnishment 
of  a  nonresident  individual  temporarily  in 
the  state  applies  to  foreign  corporations. 
Unless  doing  business  within  the  state,  they 
are  not  subject  to  garnishment  therein.  This 
is  the  only  extent  to  which  tjie  rule  is  re- 
laxed in  such  cases.  "Owing  to  the  growth 
of  corporations,  and  the  transaction  of  their 
business  in  jurisdictions  other  than  those  in 
which  they  were  incorporated,  there  are 
statutes  in  practically  all  jurisdictions 
which  authorize  Uie  service  of  process  upon 
certain  officers  or  agents  of  foreign  corpora- 
tions, and  a  foreign  corporation,  transacting 
business  in  a  jurisdiction  in  which  such 
stntutf^s  exist,  impliedly  submits  itself  to  the 
jurisdiction  of  the  courts  therein,  and  may 
be  summoned  as  garnishee  if  corporations 
and  nonresident  individuals  are  liable  to  be 
so  summoned."  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  81G.  Observe  that  this  rule  says 
they  may  be  summoned.  It  does  not  say 
that,  by  summoning  them  under  such  cir- 
cumstances, jurisdiction  of  the  res  is  ob- 
tained. It  is  not  mough  in  such  case,  to 
confer  such  jurisdiction,  that  jurisdiction  of 
the  person  of  the  garnishee  may  be  obtained, 
any  more  than  in  the  case  of  an  individual. 
"A  corporaticm  frequently  does  business  at 
the  same  time  in  several  different  states, 
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and  it  is  liable  to  garnishment  in  any  one 
of  them  where  it  has  an  officer  upon  whom 
the  process  may  be  legally  served,  if  it  ha/ 
property  of  the  defendant  there.  If  a  corpo- 
ration is  chartered  in  different  states,  it  has 
corporate  existence  in  each,  as  a  matter  of 
course,  and  may  be  treated  in  each  as  a  resi- 
dent. But  if  not  thus  chartered,  so  as  t^ 
be,  in  contemplation  of  law,  a  resident  of 
the  state,  it  comes  under  the  rule  governing 
natural  persons."  Waples,  Attachm.  §  391. 
In  this  statement,  Waples  appears  to  be 
fully  sustained  by  the  numerous  cases  cited 
in  support  of  the  text  from  the  American 
and  English  Encyclopedia  of  Law  last  above 
quoted.  In  most  of  these  cases  it  appears 
that  the  foreign  corporations  garnished  had 
places  of  business  where  they  transacted 
their  corporate  business  with  agents  in 
charge  of  it  as  their  own  business.  In  some, 
they  were  railroad  companies  operating 
lines  through  tlie  states  under  legislative 
permission,  and  subjected  by  legislation  to 
the  liabilities  of  domestic  corporations.  In 
some,  the  statutes  expressly  made  foreij^n 
corporations  liable  to  garnishment.  Gener- 
ally, they  uphold  the  propositions  quoted 
from  Waples. 

The  garnishee  sought  to  be  held  by  the 
justice  in  this  s^te  admitted  in  its  answer 
that  it  owed  the  defendant  $24.  As  it  was 
bound  to  answer  fully,  if  at  all,  and  make  a 
full  disclosure  of  all  the  estate  of  defendant 
in  its  hands,  and  this  answer  was  not 
controverted  or  excepted  to,  the  answer 
amounts  to  a  denial  that  the  railroad  com- 
pany had  anything  in  its  hands  except  said 
sum  of  money,  and  substantially  denied  that 
that  sum  was  payable  in  the  state  of  West 
Virginia.  By  the  same  answer  it  averred 
that  it  was  a  citizen  of  the  state  of 
Pennsjivauia;  that  Snyder  was  a  citi- 
zen of  said  state,  and  that  said  sum 
was  due  for  wages  earned  in  Pennsylvania 
under  a  contract  made  in  Pennsylvania. 
Being  uncontroverted,  the  answer  must  be 
taken  as  true  as  to  all  these  matters.  It 
negatives  any  liability  to  the  defendant  in 
West  Virginia,  either  for  money,  or  on  ac- 
count of  property,  and  also  the  jurisdiction 
of  the  court  because  of  the  nonresidency  of 
the  garnishee.  The  uncontroverted  averment 
that  the  money  was  due  on  account  of  wages 
earned  in  Pennsylvania  under  a  contract 
there  made,  gives  rise  to  the  legal  presump- 
tion that  it  is  payable  in  Pennsylvania. 
Hefflehower  v.  Detrick,  27  W.  Va.  16.  That 
negatives  any  mere  presumption  of  money 
agreed  to  be  paid  to  Snyder  in  this 
state.  The  petition  admits,  however, 
that  the  railroad  company  had  some 
connection  with  the  Star  Union  Line  of 
which  McComiick  was  agent,  but  denies  that 
the  railroad  company  itself  was  doing  busi- 
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ness  in  the  state.  The  existence  of  this  Star 
Union  Line  and  its  operations  in  the  county 
of  Ohio  is  the  only  ground  for  saying  that 
the  Pennsylvania  Railroad  Company  does 
business  in  the  state.  This  seems  to  be  fully 
admitted.  It  is  not  contended  that  the  rail- 
road company  has  complied  with  the  statu- 
tory requirements  giving  to  foreign  corpora- 
tions the  rights,  and  subjecting  them  to  the 
liabilities,  of  domestic  corporations.  So  it 
must  be  determined  whether  its  connection 
with  the  Star  Union  Line  amounts  to  a  do- 
ing business  within  the  state  so  as  to  make 
it  liable  to  garnishment.  The  Star  Union 
Line  is  a  sort  of  joint  traffic  arrangement 
maintiiined  by  several  railroads  to  facilitate 
the  handling  and  forwarding  of  freight. 
One  of  these  is  the  garnishee  company.  It 
appoints  the  president  of  the  Star  Union 
Line,  and  he  appointed  McCormick,  the 
agent  in  charge,  and  it  is  said  McCormick  so- 
licits freight  for  the  Pennsylvania  Railroad 
Company.  The  garnishee  company  contrib- 
utes to  the  expenses  and  maintenance  of  this 
arrangement,  and  in  that  way  to  the  pay- 
ment of  the  agent  for  his  services.  It  does 
not  amount  to  a  doing  business  within  the 
state  within  the  meaning  of  the  law  of  gar- 
nishment. The  Pennsylvania  Railroad  Com- 
pany has  not  in  any  sense  made  itself  a 
West  Virginia  corporation  by  contributing 
to  the  maintenance  of  this  joint-traffic  ar- 
rangement, although  it  may  in  some  sense — 
a  limited  sense — amount  to  a  doing  business 
within  the  state.  It  could  not  be  regarded 
as  being  within  the  state  otherwise  than 
transiently,  it  operates  no  lines  here,  runs 
no  cars  here,  and  performs  none  of  its  busi- 
ness as  a  common  can-ier  within  the  state, 
W^h-ether  it  would  amount  to  doing  business 
within  the  meaning  of  the  statute  prohibit- 
ing a  foreign  corporation  from  doing  busi- 
ness without  complying  with  certain  regula- 
tions is  not  the  test.  To  do  business  within 
the  meaning  of  the  law  of  garnishment,  it 
must  bring  itself  within  the  state  in  some 
substantial  way.  It  is  not  enough,  as  has 
been  said,  that  process  may  be  served  upon 
it.  That  only  gives  jurisdiction  in  perso- 
nam^ not  necessarily  jurisdiction  of  the  claim 
sought  to  be  reached  in  its  hands.  This 
view  is  undoubtedly  supported  by  the  great 
weight  of  authority.  In  some  states,  non- 
residents are  by  statute  expressly  made  lia- 
ble to  the  process  of  garnishment,  and  many 
cases  are  to  be  found  in  which  the  decisions 
are  based  upon  these  statutes.  Where  they 
do  not  exist,  the  foreign  corpoi-ation  held  as 
garnishee  is  held  to  be  within  the  state  in 
the  transaction  of  its  ordinary  corporate 
business,  and  that  holding  is  based,  in  the 
cases  of  railroads,  in  almost  every  instance, 
upon  the  operation  of  a  line  of  railroad 
within  the  state,  and  not  merely  upon  the 
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presence  of  an  agent  whose  business  it  is  to 
solicit  freight,  or  to  manage  a  joint  traffic 
nrrangemejit,  w^hich  is  handled  over  the  line 
of  some  other  railroad  within  the  state.  7 
Thomp.  Corp.  |§  8009-807  3,  fully  supports 
this  decision.  For  a  full  discussion  of  the 
subject  and  a  conclusion  in  exact  accord 
with  ours,  see  Freeman,  Executions,  §  161a. 

The  justice  was  without  jurisdiction  for 
another  reason.  The  return  of  service  of 
the  order  of  attachment  is  clearly  insuffi- 
cient. It  does  not  show  that  McCormick, 
the  agent,  resided  in  the  county  of  Ohio. 
The  service  wa**  evidently  made  under  $  35 
of  chapter  60  of  the  Code.  Section  38  of  the 
same  chapter  provides  that  service,  under 
any  of  the  preceding  four  sections,  shall  be 
made  in  the  county  in  which  the  person 
served  rosides  and  that  the  return  must 
show  that  he  resides  in  the  county.  It  says 
further  that,  if  the  return  does  not  show 
this,  the  service  shall  not  be  valid.  In  Tay- 
lor Y.  Ohio  River  R.  Co.  35  W.  Va.  328,  13 
S.  E.  1009,  it  has  been  decided  that  a  judg- 
ment based  on  a  return  of  service  not  show- 
ing that  fact  is  void,  there  having  been  no 
appearance.  To  the  same  effect  is  Frazier 
V.  Kanawha  d  Jf.  jB.  Co,  40  W.  Va.  224,  21 
S.  E.  723;  and  the  doctrine  is  approved  in 
Hopkins  v.  Baltimore  d  O.  R,  Co.  42  W.  Va. 
535,  26  S.  E.  187,  and  Chesapeake  d  0.  R. 
Co.  V.  Wright,  50  W.  Va.  653,  41  S.  E.  147. 

This  defect  of  service  would  be  cured  by 
an  appearance  in  an  action  in  persoTumi^ 
and  especially  in  a  justice's  court,  for  §  33 
of  chap.  60  of  the  Code  provides  that  an  ap- 
pearance by  the  defendant  is  equivalent  to 
personal  service.  But  it  does  not  show  that 
an  appearance  by  a  garnishee  shall  be  equiv- 
alent to  perg'^al  service,  and  to  construe  it 
to  mean  that  would  do  violence  to  the  spirit 
of  the  law  of  garnishment.  Nor  does  the 
statute  anywhere  provide  that  a  garnishee 
may  confer  jurisdiction  by  his  appearance 
without  service  of  process.  Section  197, 
chap.  50,  relating  to  that  subject,  requires 
the  delivery  of  a  copy  of  the  order  of  attach- 
ment to  the  person  designated  by  the  plain- 
tiff as  garnishee,  and  there  is  no  provision 
for  his  appearance  until  afteor  that  is  done. 
Why  is  this?  The  ganiishee  is  a  stakeholder, 
and  must  be  impartial.  He  cannot  volun- 
tarily place  his  creditor's  debt  within  the 
jurisdiction  of  a  court  to  the  end  that  it 
may  be  taken  by  some  other  person.  The 
debt  must  be  arrested  and  detained  in  his 
hands  by  the  ser\'ice  of  process,  and  that 
must  be  a  sufficient  service  to  hold  it. 
"Garnishment  rests  wholly  upon  judicial 
process,  and  depends  upon  the  due  pursuit 
of  the  steps  prescribed  by  law  for  its  prose- 
cution. It  can  borrow  no  aid  from  volun- 
teered acts  of  the  garnishee.  Such  acts  will 
bo  regarded  as  void,  so  far  as  they  interfere 
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with  the  rights  of  third  parties.  Thus, 
where,  under  a  law  requiring  the  garnish- 
ment process  to  be  personally  served  on  the 
garnishee,  ...  it  was  held  that  he  had 
no  right  to  do  so,  and  that  the  acceptance  or 
waiver  of  service  was  a  nullity  as  against 
other  attaching  creditors,  and  equally  so  as 
against  an  assignee  of  the  debt  in  respect  of 
which  the  garnishee  was  charged.  So, 
where  the  statute  prescribed  that  process 
should  be  served  on  a  corporation  by  service 
on  the  president,  or  any  director  or  manager 
thereof,  an  admission  of  service  of  garnish- 
ment by  the  attorney  of  a  corporation  was 
held  insufficient  to  give  the  court  jurisdic- 
tion of  the  corporation.  So,  where  no  legal 
service  of  process  had  been  made  on  a  corpo- 
ration as  garnishee,  and  yet  the  secretary  of 
the  corporation  appeared  and  answered,  and 
made  no  objection  to  the  sufficiency  of  the 
service,  it  was  held  that  no  judgment  could 
be  rendered  against  the  corporation.  So, 
%vhere  a  garnishment  was  made  after  the  re- 
turn day  of  the  writ,  and  the  garnishee  ap- 
peared and  answered,  and  judgment  was 
rendered  against  him,  it  was  decided  that  the 
process  under  which  he  was  summoned  had 
no  validity,  and  that  he  therefore  stood  as 
though  he  had  voluntarily  appeared  and  an- 
swered interrogatories  without  notice,  and 
the  judgment  against  him  was  set  aside  as 
against  other  creditors."  Drake,  Attachm. 
§  45 lb.  'The  garnishee,  in  the  eyes  of  the 
lawy  is  a  mere  stakeholder,  a  custodian  of 
the  property  attached  in  his  hands;  he  has 
no  pecuniary  interest  in  the  matter;  he  has 
no  cost  to  pay,  and  therefore  none  to  save; 
his  business  is  to  let  the  law  take  its  course 
between  the  litigants;  he  has  no  right  to  ac- 
cept or  waive  service  of  the  proceeding, 
thereby  favoring  one  party  at  the  expense  of 
and  injury  to  another,  and  creating  actually 
a  privilege  with  priority  in  favor  of  one 
creditor  to  the  prejudice  of  another." 
Hchindler  v.  Hmith,  18  La.  Ann.  476.  To 
the  same  effect,  see  Wade,  Attachm.  §  330. 
It  is  to  be  remembered  that  there  has  been 
no  service  of  process  on  the  defendant. 

The  whole  case  rests  upon  the  sufficiency 
of  the  proceeding  against  the  garnishee,  to 
arrest  in  its  hands  the  right  of  the  defend- 
ant to  the  debt  sought  to  be  subjected.  In 
such  case,  the  court's  jurisdiction  depends 
upon  something  having  been  seized.  With- 
out it,  no  suit  can  be  maintained  against 
the  garnishee.  The  case  is  quite  different 
from  one  in  which  the  defendant  has  been 
served  or  has  appeared,  and  is  in  a  position 
to  take  his  own  exceptions  to  the  proceed- 
ings on  the  ground  of  insufficiency.  Wa- 
ples,  Attachm.  §  474.  "The  return  to  the 
\vrit  must  state  all  the  facts  that  are  essen- 
tial to  a  valid  service  thereof.  It  must  be 
certain,  and  must  show  that  the  propei-ty 
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was  attached  in  the  hands  of  the  garnishee, 
or  the  court  acquires  no  jurisdiction  over 
the  res.  The  return  should  also  state  on 
whom  the  writ  was  served,  and  the  time 
when  service  was  made.  It  must  recite  the 
performance  of  those  acts  required  by  the 
statute  as  conditions  precedent  to  a  valid 
service  in  garnishment."  9  Enc.  PI.  &  Pr. 
pp.  827,  828.  "In  order  that  the  defendant 
may  be  concluded  by  the  proceedings,  it  has 
been  heM  necessary  that  there  should  have 
been  a  proper  service  of  process  on  the  gar- 
nishee. The  latter  has  no  power  to  affect 
the  rights  of  the  defendant  by  voluntarily 
appearing  as  garnishee,  and,  if  he  does  vol- 
untarily appear,  the  proceedings  will  afford 
no  protection  to  him  against  subsequent  lia- 
bility to  the  defendant."  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  885. 

Counsel  for  defendant  in  error  insist  that 
jurisdiction  is  admitted  by  the  plaintiff  in 
error  in  its  petition  for  the  writ  of  prohibi- 
tion. As  before  stated,  that  petition  shows 
that  employees  of  the  company  have  insti- 
tuted suits  in  equity  in  Pennsylvania  to  en- 
join the  petitioner  from  paying  over  their 
wages  in  satisfaction  of  the  judgments  ren- 
dered by  Phillips  in  Ohio  county.  West  Vir- 
ginia. In  the  petition  is  incorporated  the 
record  of  one  of  these  chancer^'-  causes, 
namely;  0.  C.  Qalhraith  v.  R.  M.  Rutter  and 
the  petitioner.  The  answer  of  the  railroad 
company  in  that  suit  set  up  the  Ohio  county 
judgment  against  Galbraith,  and  insisted 
upon  its  validity  as  a  defense  in  the  equity 
suit,  and  averred  that  tlie  claim  of  Rutter 
was  assigned  to  Rogers;  that  the  attach- 
ment was  issued  by  Phillips,  "justice  of  the 
peace  of  Washington  district,  Ohio  county. 
West  Virginia,  a  competent  tribunal  under 
the  laws  of  the  state  of  West  Virginia,  hav- 
ing jurisdiction  of  the  subject-matter;  and 
that  the  summons  was  duly  served,  and  the 
attachment  was  duly  served  on  an  agent  of 
the  defendant,  garnishee,  and  that  the  pro- 
ceedings aUecting  such  jurisdiction  are  reg- 
ular." The  Pennsylvania  court  record  fur- 
ther shows  that  evidence  was  taken  to  sus- 
tain the  allegations  pf  the  answer,  and  that 
the  court  found  against  the  railroad  com- 
pany as  to  several  matters  of  fact,  and  that 
the  railroad  company  excepted  to  the  find- 
ings of  the  coui't  in  not  holding  that  Mc- 
Coimick  was  in  its  employ ;  that  he  was  dis- 
trict freight  solicitor,  whose  principal  duty 
it  was  to  solicit  freight  for  the  defendant; 
that  the  Union  Line  was  the  through  freight 
business  of  the  defendant,  and  a  bureau  of 
the  defendant  for  conducting  its  through 
freight  business;  that  McCormick  had  an 
office  in  Wheeling,  West  Virginia,  as  freight 
solicitor  of  the  Pennsylvania  Railroad  Com- 
pany; and  that  the  Pennsylvania  Railroad 
Company  had  no  other  office  in  WheeU£|j^ 
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This  cannot  amount  to  an  estoppel.  "The 
pleadings  of  a  party  in  one  suit  may  be  used 
in  evidence  against  him  in  another,  not  as 
an  estoppel,  but  as  proof,  open  to  rebuttal 
and  explanation,  that  he  admitted  certain 
facts.  But  in  order  to  bring  such  admis- 
sions home  to  him,  the  pleadings  must  be 
either  signed  by  him,  or  it  must  appear  that 
it  was  witiiin  the  scope  of  the  attorney's 
authority  to  admit  such  facts."  Buzard  v. 
McAnulty,  77  Tex.  438,  14  S.  W.  138;  Perry 
V.  Simpson  Waterproof  Mfg.  Co,  40  Conn. 
313;  Tahh  v.  Cabell,  17  Gratt.  160.  It  docs 
not  preclude  or  estop  the  petitioner  on  the 
ground  of  having  taken  an  inconsistent  posi- 
tion in  judicial  proceedings,  for  the  reason 
th>it  it  does  not  appear  to  have  obtained  any 
advantage  from  it  or  injured  the  other  par- 
ty to  this  suit.  Taken  altogether,  as  a  part 
of  the  petition,  it  only  shows  that  the  peti- 
tioner set  up  the  Ohio  county  judgment  as  a 
defense  in  the  Pennsylvania  court,  and  that 
that  court  refused  to  find  from  the  evidence 
ofTered  in  support  of  the  answer  certain 
facts,  which,  if  found,  as  contended  for  by 
the  railroad  company,  fall  far  short  of  es- 
tablishing that  said  company  is  within  the 
state  of  West  Virginia  in  such  sense  as  to 
make  a  debt  due  from  it  to  a  nonresident 
subject  to  condemnation  by  garnishment  in 
the  courts  of  this  state.  It  is  said  that  the 
agency  of  McCormick  is  admitted.  Suppose 
it  is:  he  is  an  agent,  with  an  office  in  the 
city  of  Wheeling,  whose  business  it  is,  not 
to  operate  a  railroad  in  this  state,  nor  to 
transact  the  ordinary  business  of  the  Penn- 
sylvania Railroad  Company  here,  but  to  so- 
licit freight  lat  it.  The  answer  does  not 
admit  that  the  railroad  company  is  a  West 
Virginia  corporation,  or  is  doing  business 
within  the  state  as  a  foreign  corporation, 
ror  that  the  debt  due  from  it  is  liable  to 
garnishment  in  this  state.  True,  it  says 
that  the  justice's  court  is  a  competent  tri- 
bunal, having  jurisdiction  of  the  subject- 
matter.  That  is  a  conclusion  of  law  rather 
than  an  admission  of  fact.  It  also  says  tlie 
proceedings  affecting  jurisdiction  are  regu- 
lar. That,  too,  is  largely  a  conclusion  of 
law.  Treating  these  admissions  as  evidence 
on  the  questions  of  fact  set  up  in  the  peti- 
tion, eliminating  from  them  the  matters  of 
law  included,  they  do  not  overthrow  the 
averments  of  the  petition  that  the  railroad 
company,  and  especially  the  debt  due  from 
it,  are  not  subject  to  garnishment  in  this 
state,  as  insisted  upon  in  its  answer  filed  in 
the  justice's  court.  .The  pleadings  in  the 
Pennsylvania  equity  cause  are  entitled  to 
but  little  eonsidei-ation  here  as  admissions. 
Speaking  of  judicial  admissions  made  in 
pleadings,  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
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720,  says:  '^Tliey  are  admissible  .  .  . 
in  behalf  of  either  the  adverse  party  or  » 
stranger,  provided  they  were  sworn  to  by 
the  client  personally,  or  were  drawn  under 
his  special  instructions."  The  answer  was 
filed  by  attorneys  and  sworn  to  by  one  of 
them,  and  there  is  nothing  to  show  that  it 
was  prepared  under  instructions  from  any- 
body having  authority  to  bind  the  railroad 
company  generally.  On  the  same  page  of 
the  same  book,  in  a  note,  it  is  said:  "In 
Boilcau  V.  Rutlin,  2  Exch.  666,  it  wi;^  held 
that  pleadings  in  equity,  as  well  as  at  com- 
mon law,  are  not  to  be  treated  as  positive 
allegations  of  the  truth  of  the  facts  therein 
for  all  purposes,  but  only  as  statements  of 
the  case  of  the  party,  to  be  admitted  or  de- 
nied by  the  opposite  side,  and,  if  denied,  to 
be  proved  and  ultimately  submitted  for  judi- 
cial decision."  This  is  peculiarly  applicable 
here,  where  it  clearly  appears  that  the  rail- 
road company  against  whom  it  is  attempted 
to  maintain  this  admission  is  struggling  to 
protect  itself  against  double  liability  for  a 
great  number  of  claims  asserted  against  it 
in  the  courts  of  two  different  states.  The 
record  in  the  case  relied  upon  was  not  made 
between  tlie  parties  to  the  case  in  which  the 
transcript  of  the  docket  of  the  justice  is 
filed  with  the  petition, — ^the  only  one  that 
can  be  considered  here.  Hence  it  is  not  the 
same  suit,  nor  betwe^ri  the  same  parties ;  and 
for  that  reason  is  entitled  to  less  weight 
than  it  would  otherwise  be  entitled  to.  I 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  719,  720. 

As  the  justice  was  without  jurisdiction  of 
the  res  (the  real  subject-matter)  for  two 
reasons:  First,  that  the  sei-vice  of  process 
was  invalid,  and  not  cured  by  appearance, 
although  appearance  was  made;  and,  second, 
because  the  subject-matter  itself  is  not  in 
the  state,  nor  subject  to  the  process  of  its 
courts, — ^the  writ  or  prohibition  prayed  for 
ought  to  have  been  awarded  by  the  coiftt  be- 
low. But  it  is  insisted  that,  although  juris- 
diction was  not  acquired,  the  justice  had  the 
power  to  consider  whether  he  had  jurisdic- 
tion, and  to  decide  the  question  of  jurisdic- 
tion ;  and  that,  if  he  did  decide  that  he  had 
jurisdiction,  when  in  truth  he  had  not,  his 
action  in  so  holding  was  not  without  juris- 
diction, nor  an  act  in  excess  of  jurisdiction, 
but  simply  an  error  to  be  corrected  on  ap- 
peal, and  not  an  act  without  jurisdiction,  or 
in  excess  thereof,  subjecting  the  court  and 
the  parties  to  the  writ  of  prohibition.  For 
this,  Speiry  v.  Sanders,  60  W.  Va.  70,  40  S. 
E.  327,  and  Howland  v.  Chicago,  R,  I.  d  P. 
R,  Co.  134  Mo.  47»,  36  S.  W.  29,  are  relied 
upon.  Tlie  Sperry  Case  is  not  applicable. 
It  only  holds  that  a  court  has  jurisdiction 
to  determine  whetlier  a  judgment  is  valid 
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or  invalid.  That  is  purely  nn  exercise  of  ju- 
risdiction, the  parties  being  before  the 
<50urt,  and  the  validity  of  the  judgment  be- 
ing brought  into  the  court  upon  the  proper 
pleadings.  The  Rowland  Case  does  not  sus- 
tain the  contention,  for  it  asserts  that  juris- 
^ction  must  be  obtained, — that  is,  power  to 
liear  and  determine.  It  must  have  jurisdic- 
tion, not  only  of  the  person,  but  of  the  res, 
after  which  what  is  done  by  the  court  is 
-merely  the  exercise  of  jurisdiction.  Works 
on  Courts  and  Jurisdiction,  at  page  634, 
^wys:  **Prohibition  will  lie  to  prevent  ac- 
tion where  the  court  has  not  jurisdiction  of 
the  person,  as  well  as  in  cases  where  there  is 
an  absence  of  jurisdiction  of  the  subject- 
matter."  It  must  have  jurisdiction  of  the 
»ubject-matter.  10  Enc.  PI.  &  Pr.  1094, 
1110.  Writ  lies  for  excess  of  territorial  ju- 
xisdiction.  Id.  1120.  It  is  necessary  for 
the  defendant,  as  a  general  rule,  to  plead 
and  show  want  of  jurisdiction  before  apply- 
.  ing  lor  a  prohibition.  But  omission  to  do 
this  does  not  prevent  its  issuance,  when  the 
declaration  shows  that  the  cause  of  action 
did  not  arise  infra  jurisdictionem,  or  that 
its  subject-matter  is  not  proper  for  the  judg- 
ment and  determination  of  the  court,  or  if 
the  defendant  was  prevented  by  artifice,  etc., 
from  pleading  want  of  jurisdiction.  8  Ba- 
«oi],  Abr.  1852  ed.  p.  232.  The  answer  of 
the  garnishee,  setting  up  its  nonresidence, 
was  not  controverted,  so  far  as  the  record 
flhows,  and  must  be  taken  as  true.  That  es- 
tablishes a  want  of  jurisdiction  by  showing 
that  the  subject-matter  is  beyond  the  terri- 
torial jurisdiction  of  the  court.  It  is  an 
utter  want  of  •  jurisdiction,  in  defiance  of 
which  the  justice  went  oh  and  gave  judg- 
ment. Had  the  subject-matter  been  within 
the  territorial  jurisdiction  of  the  court,  ju- 
risdiction of  it  was  not  obtained,  because 
there  was  no  service  upon  the  gapiishee. 
What  purports  to  be  the  return  of  service 
being  void  under  the  statute  and  decisions  of 
this  court,  it  could  not  confer  any  jurisdic- 
tion of  the  subject-matter,  although  the  gar- 
nishee appeared  and  subjected  itself  to  the 
Jurisdiction  of  the  court.  Where  the  court 
has  jurisdiction  of  the  subject-matter,  and 
the  question  of  its  jurisdiction  of  the  person 
turns  upon  some  fact  to  be  determined  by 
the  cour^,  its  decision  that  it  has  jurisdic- 
tion, if  wrong,  is  an  error,  and  prohibition  is 
not  the  proper  remedy.  Works,  Courts  and 
Jurisdicticm,  034.  But  that  is  not  the  sta- 
tus of  these  matters.  The  return  of  service, 
as  has  been  shown,  is  void  on  its  face,  and 
^vea  no  jurisdiction  of  the  subject-matter, 
oven  if  the  subject-matter  were  within  the 
territorial  jurisdiction  of  the  court.  It  is 
not  a  mere  irregularity.  It  is  a  statutory ' 
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requisite  of  the  return^  for  omission  of  which 
the  statute  says,  not  that  the  return  is  de- 
fective, insufilcient,  or  invalid,  but  that  "the 
service  shall  not  be  valid." 

It  is  also  objected  that  the  prayer  of  the 
petition  is  defective  because  too  general. 
The  substance  of  it  has  been  given  in  the 
statement  of  the  case.  It  seeks  the  writ,  as 
to  all  of  the  numerous  cases  mentioned  in 
the  list  filed,  as  an  exhibit  with  the  petition. 
It  can  only  go,  of  course,  if  at  all,  as  to  the 
one  case,  the  record  of  which  is  exhibited, 
namely,  that  of  Rogers  v.  Snyder  and  the 
railroad  company.  This  court  cannot  pre- 
sume that  certain  things  appear,  and  certain 
defenses  were  made,  in  the  other  cases. 
They  must  be  shown.  After  setting  up  and 
showing  what  has  been  done  generally  in 
these  cases,  including  the  particular  case, 
the  record  of  which  is  exhibited,  it  prays 
that  Phillips  and  Rogers  may  be  prohibited 
from  proceeding  in  their  said  acts  and  pro- 
ceedings. This,  of  course,  embraces  that 
particular  case,  although  it  is  not  specifical- 
ly named  in  ttfe  prayer.  The  petition  alleg- 
es that  in  doing  the  acts  complained  of  the 
justice  has  acted  without  any  jurisdiction, 
and  that,  if  not  restrained,  he  will  continue 
his  unauthorized  proceedings.  Although 
general,  and  somewhat  indefinite  in  its 
terms,  the  petition  and  prayer  are,  in  sub- 
stance and  effect,  sufficiently  certain. 

It  is  insisted  that  the  decisions  in  the 
cases  of  Makany  v.  Kephart  and  Stevens  v. 
Broicn,  to  which  reference  has  been  made, 
ought  to  be  re-examined,  and  overruled  in 
so  far  as  they  liold  that  the  exemption  laws 
of  a  foreign  state  have  no  extraterritorial 
force  or  virtue,  and  will  not  be  enforced  by 
the  courts  of  this  state.  As  tested  by  the 
great  weight  of  American  authority,  theso 
two  decisions  are  right,  and  no  good  reason 
is  presented  why  they  should  be  overruled. 

The  court  below  sustained  a  motion  to 
quash  the  rule  and  dismiss  the  petition  for 
insufficiency  of  cause  shown  for  the  issuance 
of  the  writ.  The  judgment,  theref«>re, 
stands  as  one  upon  demurrer.  It  must  he 
reversed,  for  the  reasons  shown,  but  judg- 
ment cannot  now  be  entered  awarding  the 
^vrit  of  prohibition.  It  is  only  held  that 
the  petition  is  sufficient,  and  that  the  court 
below  erred  in  not  so  holding,  and  in  quash- 
ing the  rule  and  dismissing  the  petition. 
Hence,  an  order  will  be  entered  reversing 
the  judgment,  and  remanding  the  case  to 
the  circuit  court  of  Ohio  county  for  further 
proceedings  in  accordance  with  the  princi- 
ples here  announced  and  further  according 
to  law. 

Petition  for  rehearing  deniedS^OOglC 
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*1.  liriien  a  hviiband  la  actvally  a  part 
of  tlie  family,  livlDg  with  It  as  such,  and 
la  temporarily  helpless  and  incapaciated  by 
illness,  his  maintenance  and  support.  Includ- 
ing necessary  medical  attendance,  come  fairly 
within  the  rule  of  the  statute  which  malces 
the  wife  liable,  as  surety,  for  necessaries  fur- 
nished the  family. 

2.  In  saeh  case*  -wvikere  tlie  liaaband  and 
family,  Includinar  the  ^vife,  remove  to 
a  sister  state,  and  no  judgment  can  be  ob- 
tained against  him  in  this  state,  the  obtain- 
ing of  a  Judgment  against  him  in  the  courts 
where  he  resides,  causing  an  execution  to  is- 
sue thereon,  and  having  it  returned  unsatis- 
fied, is  a  sufficient  compliance  with  the  provi- 
sions of  Comp.  Stat.  chap.  53,  I  1,  to  sustain 
an  action  against  the  wife  to  recover  for  such 
medical  attendance. 

(July  1,  1902.) 

ERROR  to  the  District  Court  for  Dodge 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
co^'er  for  medical  services  to  defendant's 
husband.    Kevciacd. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Xfcsara.  CourtriKht  A  Sidner,  for 
plaintiff  in  error: 

Medicines  and  medical  attendance  are  nec- 
essaries, under  the  general  acceptation  of 
the  word. 

Bishop,  Contr.  Enlarged  ed.  §  900 ;  Wail- 
ing V.  Toll,  9  Johns.  141 ;  Hoyt  v.  Casey,  114 
Mass.  397,  19  Am.  Rep.  371. 

The  statute  is  broad  enough  to  cover  this 
kind  of  a  case. 

\furdy  V.  Skyles,  101  Iowa,  549,  70  N.  W. 
714. 

A  family  is  "a  collective  body  of  persons 
who  live  in  one  home  under  one  head  or 
manager.  Husband  and  wife,  living  togeth- 
er, as  they  are  presumed  to  do,  are  both 
members  of  the  family,  and  included  in  this 
definition." 

Neash^m  v.  McNwir,  103  Iowa,  695,  38  L. 
R.  A.  847,  72  N.  W.  773;  George  v.  Edney, 
36  Neb.  004,  54  N.  W.  986. 

A  statutory  liability  exists  under  the  laws 
of  Missouri.  We  come  to  Nebraska  and  find 
that  the  wife  lias  considerable  property.  We 
begin  action.  The  wife  enters  an  appear- 
ance.   The  court  Uien  has  jurisdiction  of  the 

*Headnote8  by  Babnes,  C. 

Note. — As  to  liability  of  wife  for  family  ez- 
penses,   see,    in   this  series,    Dodd  v.    St.   John 
(Or.)  15  L.  R.  A.  717,  and  note, 
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subject-matter,  and  also  of  the  parties.  This 
state  will  enforce  a  statutory  liability  aris- 
ing under  the  Missouri  statute. 

Delahaye  v.  Heitkemper,  16  Neb.  475,  20 
N.  W.  385 ;  Morris  v.  Chicago,  R.  I.  A  P.  jB. 
Co,  65  Iowa,  727,  54  Am.  Rep.  39,  23  N.  W. 
143;  Ilerrick  v.  Minneapolis  d  6t.  L.  R,  Co. 
31  Minn.  11,  47  Am.  Rep.  771.  16  N.  W.  413; 
Oiierney  v.  Moore,  131  Mo.  650,  32  S.  W. 
1132;  Aldrich  v.  Anchor  Coal  d  Develo]^ 
ment  Co.  24  Or.  32,  32  Pac.  756. 

Messrs.  "DolettiU  Cook,  A  Cook  for  de- 
fendant in  error. 

Barnes,  C,  filed  the  following  opinion: 
On  the  23d  day  of  February,  1900.  the 
plaintiff  commenced  a  suit  in  the  district 
court  of  Dodge  county  against  the  defend- 
ant by  filing  the  following  petition  (omit- 
ting title) :  **Come8  now  the  plaintiff,  and 
for  cause  of  action  herein  states :  ( 1 )  The 
plaintiff  is  now,  and  for  more  than  seven 
years  last  past  has  been,  a  duly  authorized 
and  practising  physician  in  Fremont,  Dodge 
county,  Nebraska.  (2)  During  the  year  1896 
and  early  part  of  1897  the  plaintiff  herein 
furnished  medicine  and  medical  attendance 
to  William  A.  Lucas,  for  and  at  the  re- 
quest of  said  William  A.  Lucas,  in  said  coun- 
ty, which  medicine  and  medical  attendance 
was  of  the  value  and  agreed  price  of  $38.50. 

(3)  Thereafter,  on  October  31,  1899,  judg- 
ment was  recovered  against  said  William  A. 
Lucas  by  the  plaintiff  herein  for  $38.50,  in 
Howells  county,  Missouri,  where  said  de- 
fendant and  William  A.  Lucas,  her  husband, 
then  resided,  and  where   they    still    reside. 

(4)  Thereupon  A  transcript  of  said  judg- 
ment was  filed  in  the  circuit  court  of  said 
Howells  coimty,  Missouri, — ^the  same  being 
1  court  of  general  jurisdiction,  and  of  the 
same  jurisdiction  and  powers  as  the  district 
court  of  Nebraska, — and  an  execution  issued 
thereon,  commanding  the  sheriff  of  said 
county  to  levy  the  same  upon  the  goods, 
chattels,  lands,  and  tenements  of  said  Wil- 
liam A.  Lucas.  Said  execution  was  there- 
after returned  by  the  said  sheriff,  with  his 
return  thereon  showing  no  property,  goods, 
chattels,  lands,  or  tenements  of  said  William 
A.  liucas  could  be  found  in  said  county  upon 
which  to  le\7'.  (5)  The  defendant  herein 
is,  and  for  more  than  ten  years  last  past 
has  been,  the  wife  of  said  William  A.  Lucas; 
and  at  the  time  of  furnishing  said  medicine 
and  medical  attendance  the  defendant  here- 
in and  the  said  William  A.  Lucas  were  liv- 
ing together  in  Fremont,  Nebraska,  as  hus- 
band and  wife.  ( 6 )  Said  medicine  and  medi- 
cal attendance  were  necessary  for  the  de- 
fondant's  family.  ( 7 )  No  part  of  said  judg- 
ment and  no  part  of  the  vsJue  of  said  medi- 
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dm  and  medical  attendance  has  been  paid, 
and  the  whole  thereof  is  now  due  and  pay- 
able. (8)  There  is  now  due  and  unpaid 
Ircm  defendant  to  plaintiff  upon  said  judg- 
ment and  for  said  medicine  and  medical  at- 
tendance the  sum  of  $38.50,  and  interest 
thereon  from  July  1,  1897.  (9)  At  the  time 
of  furnishing  said  medicine  and  medical  at- 
tendance the  defendant  was  the  owner  and 
held  a  fee  title  to  lots  4,  5,  and  6,  block  3,  of 
East  Side  addition  to  the  city  of  Fremont, 
in  Dodge  county,  Nebraska,  and  pledged 
said  property  for  the  payment  of  said  debt. 
(10)  Neither  the  defendant  nor  said  Wil- 
liam A.  Lucas  has  any  personal  property 
*iihin  Dodge  county,  Nebraska,  nor  within 
the  state  of  Nebraska,  and  the  said  William 
A.  Lucas  has  no  real  estate  in  Dodge  county, 
Nebraska,  nor  in  the  state  of  Nebraska. 
Wherefore,  plaintiff  asks  judgment  against 
the  defendant  for  the  sum  of  $38.50,  with  in- 
terest thereon  at  7  per  cent  per  annum  from 
July  1,  1807,  and  costs,  and  that  said  judg- 
ment be  decreed  to  be  a  lien  upon  said  real 
estate,  and  for  such  other  and  further  relief 
as  equity  may  require."  At  the  same  time 
he  procured  an  attachment  to  be  issued  and 
levied  upon  the  property  of  the  defendant 
situated  in  said  ooimty,  and  thereupon  ob- 
tained service  against  her  by  publication. 
She  appeared  in  the  case  and  filed  a  general 
demurrer,  which  was  overruled;  and  there- 
after she  filed  an  answer  to  the  petition,  in 
which  she  admitted  the  third  and  fourth 
paragraphs  thereof,  and  denied  all  of  the 
other  allegations  therein  contained.  She 
further  answered  as  follows:  "Further  an- 
swering, for  another  and  further  defense 
thi*  defendant  avers  the  property  in  this 
action  attached  (being  lot  4  of  block  3  of 
East  Side  addition  to  the  city  of  Fremont, 
lot  5  in  said  block  3,  and  6  in  said  block  3 ) 
i«  the  sole  and  separate  property  of  the  de- 
feiulnut,  and  was  acquired  by  her  through 
and  by  means  of  a  conveyance  of  the  same 
to  her  from  persons  other  than  her  said  hus- 
band, William  A.  Lucas,  and  that  the  same 
i*  not  liable  for  the  debts  of  the  said  Wil- 
liam A.  Lucas."  Upon  the  issues  thus 
made,  the  cause  was  tried  to  a  jury.  At  the 
closo  of  all  of  the  evidence  the  court  held 
that  the  medical  services  which  were  the  ba- 
sis of  the  plaintiff's  cause  of  action  were  not 
necessaries  furnished  the  family  of  the  said 
defendant;  that  the  plaintiff  had  not  com- 
plied with  the  law,  and  first  obtained  a 
judgment  against  the  husband  for  the  in- 
debtedness sued  on  in  this  action,  and  had 
an  execution  issued,  and  the  same  returned 
unsatisfied,  for  want  of  goods,  chattel^ 
lands,  and  tenements  whereon  to  levy  and 
make  the  same, — and  thereupon  directed  the 
jury  to  return  a  verdict  for  the  defendant, 
which  was  accordingly  done.  The  plaintiff's 
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motion  for  a  new  trial  being  overruled,  he 
brought  the  case  here  on  a  petition  in  error. 
The  evidence  sustained  all  of  the  allegations 
of  the  petition,  except  the  one  which  charged 
that  the  defendant  had  pledged  her  separate 
property  for  the  payment  of  the  debt.  Upon 
that  point  the  evidence  shows  that  the  hus- 
band made  the  request  for  the  services. 

1.  The  plaintiff  contends  that  the  medical 
attendance  and  services  in  question  fur- 
nished by  him  to  the  defendant's  husband 
were  necessaries  furnished  the  family  of  the 
defendant,  within  the  meaning  of  §  1,  chap. 
53,  of  our  statutes.  It  was  established  on 
the  trial  that  at  the  time  the  plaintiff  at- 
tended the  defendant's  husband  they  resided 
together  at  tlieir  home,  in  Fremont,  Dodge 
county,  Nebraska,  and  were  maintaining 
their  home  and  family  relations  as  husband 
and  wife;  tliat  the  members  of  tlie  family 
were  William  A.  Lucas,  his  wife,  the  defend- 
ant herein,  and  defendant's  mother ;  that  the 
said  Lucas  was  ill  with  rheumatism,  and 
unable  to  get  about  or  help  himself  in  any 
particular.  It  would  seem  that  the  medical 
attendance  necessary  to  cure  defendant's 
husband  of  his  illness,  and  thus  place  him 
in  a  position  to  labor  and  support  the  fam- 
ily, herself  included,  was  a  necessary  fur- 
nished for  its  benefit.  The  husband,  al- 
though the  head  of  the  family,  while  living 
with  his  wife,  maintaining  the  family  rela- 
tions and  keeping  up  the  home,  is  certainly 
a  part  and  a  member  of  it.  There  can  be  no 
doubt  but  that  the  defendant  would  be  lia- 
ble as  surety  for  her  husband  for  the  neces- 
sary food  furnished  the  family,  himself  in- 
cluded. It  would  seem  to  be  necessary,  and 
for  the  benefit  of  the  family,  that  the  hus- 
band be  cured  of  his  temporary  illness,  so  as 
to  be  able  to  earn  the  means  with  which  to 
pay  for  such  food,  and  thus  relieve  the  de- 
fendant of  that  charge.  We  do  not  intend 
to  establish  a  rule  of  law  by  which  we  shall 
be  conclusively  bound  in  such  cases  here- 
after, for  every  decision  upon  this  question 
must  necessarily  be  largely  governed  by  the 
facts  existing  in  the  particular  case  in 
which  it  is  rendered.  In  this  case  we  are  un- 
able to  see  w^liy  defendant  should  not  be 
held  liable  as  surety  for  necessary  medical 
attendance  furnished  to  her  husband  when 
tempoVarily  disabled  by  illness.  In  the  case 
of  Wailiug  v.  Tolly  9  Johns.  141,  it  was  held 
that  medicine  and  medical  attendance  was  a 
family  necessity.  In  that  case  the  medicine 
and  attendance  had  been  furnished  by  the 
plaintiff  to  a  daughter  while  she  was  a  mi- 
nor living  with  her  father.  Tlie  court 
held  that  the  father  was  liable  therefor,  not- 
withstanding the  medicine  and  attendance 
had  not  been  requested  by  him,  because  it 
was  a  family  necessity.  The  statutes  of  the  j 
state  of  Iowa  make  a  husband  and  wife  joint-^[C 
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ly  liable  for  the  necessary  family  expense.  In 
the  case  of  Murdy  v.  Skylea,  101  Iowa,  649, 
70  N.  W.  714,  the  supreme  court  of  that 
state  held  that  a  claim  for  medical  services 
rendered  the  husband  was  a  family  expense, 
for  which  the  husband  and  wife  were  jointly 
and  severally  liable.  This  is  the  ftrst  time 
this  question  has  been  before  us,  and  we  find 
but  little  authority  upon  it  elsewhere.  We 
ought  to  g^ve  the  statute  a  reasonable  con- 
struction, and  we  therefore  hold,  under  the 
facts  in  this  particular  case,  that  when  the 
husband  is  actually  a  part  of  the  family, 
living  with  it  as  such,  and  is  for  some  rea- 
son temporarily  incapacitated  by  illness, 
his  maintenance  and  support,  including  med- 
ical attendance,  come  fairly  within  the  rule 
of  the  statute  which  makes  the  wife  liable 
as  his  surety  therefor. 

2.  Plaintid  claims  that  he  has  complied 
with  the  statute;  that  he  procured  a  judg- 
ment against  the  defendant's  husband,  and 
caused  an  execution  to  be  issued  thereon; 
and  that  the  officer  had  returned  the  same 
unsatisfied,  for  want  of  goods  and  chattels, 
lands  and  tenements,  whereon  to  levy  and 
collect  the  same, — and  thus  fixed  the  de- 
fendant's liability  before  he  commenced  this 
suit.  It  was  established  upon  the  trial  that 
shortly  after  the  medical  attendance  was 
furnished  to  defendant's  husband  he  recov- 
ered, and  with  the  defendant  and  the  rest  of 
the  family,  moved  to  the  state  of  Missouri ^ 
that  they  made  a  home  there,  continued  the 
family  relations,  and  were  living  in  said 
state  at  the  time  this  action  was  com- 
menced; that  the  husband  owns  no  property 
in  this  state;  that  no  action  can  be  com- 
menced or  judgment  obtained  against  him 
here,  because  no  service  of  summons  can  be 
made  upon  him  which  will  give  the  courts  of 
this  state  jurisdiction  to  render  a  judgment 
against  him.  It  is  apparent,  then,  that  it 
would  be  an  impossibility  for  the  plaintiff 
to  obtain  a  judgment  against  the  defend- 
ant's husband  in  this  state.  A  judgment 
was  regularly  obtained  against  him  in  the 
state  where  he  resides,  and  was  transcripted 
to  the  proper  court,  and  an  execution  was 
issued  thereon,  which  was  returned  by  the 
proper  oificer  unsatisfied  for  want  of  goods 
and  chattels,  lands  and  tenements,  whereon 
to  levy  and  make  the  same.  Strictly  speak- 
ing, this  judgment  is  not  a  judgment  in  this 
state  until  suit  Is  brought  thereon  as  the 
judgment  of  a  sister  state,  and  the  same  has 
been  reduced  to  a  judgment  here.  It  is  clear 
that  this  cannot  be  done,  because,  as  we  have 
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stated,  there  is  no  way  to  get  service  on  the 
judgment  debtor  in  this  state.  The  plaintiff, 
therefore,  has  exhausted  eveiy  remedy  and 
taken  every  proceeding  open  to  him  against 
the  husband  of  the  defendant.  It  further 
appears  that  the  defendant  owns  all  of  the 
property  possessed  by  the  family,  and  has 
the  title  to  the  real  estate  attached  in  this 
action.  It  remains  for  us  to  determine 
whether  or  not  there  has  been  such  a  com- 
pliance with  tlie  statute  as  will  support  this 
action.  A  judgment  obtained  in  the  state 
of  Missouri  is  as  much  a  judgment  as  though 
obtained  in  the  courts  of  this  state.  It  is 
true,  it  is  not  a  judgment  of  the  courts  of 
this  state  until  an  action  has  been  brought 
thereon,  and  some  court  in  this  state  has 
rendered  judgment  in  such  action.  In  such 
an  action  the  judgment  of  the  court  of  the 
sister  state  is  recognized  aa  having  such 
force  that  practically  no  defense  can  be 
made  against  it  but  the  defense  of  fraud  in 
obtaining  it.  Again  the  Ccmstitution  re- 
quires the  courts  of  this  state  to  give  full 
faith  and  credit  to  the  judgments  of  the 
courts  of  our  sister  states.  The  maxim  that 
the  law  does  not  compel  the  impossible  ap- 
plies with  much  force  in  this  case.  We 
ought  to  give  the  statute  a  fair,  common- 
sense  construction.  When  it  says  a  judg- 
ment shall  be  obtained,  and  an  execution  is- 
sued and  returned  unsatisfied,  it  should  be 
held  to  mean  that  a  judgment  shall  be  ob- 
tained in  the  place  of  jurisdiction,  where  it 
can  be  obtained,  there  is  nothing  in  the 
terms  of  the  statute  itself  which  would  seem 
to  require  us  to  hold  otherwise. 

We  therefore  hold  that  there  has  been  suf- 
ficient compliance  with  the  requirements  of 
§  1,  chap.  53,  of  our  statutes,  to  authorize 
the  plaintiff  to  maintain  this  action  against 
the  defendant;  that  the  trial  court  erred  in 
directing  the  jury  to  return  a  verdict  for  the 
defendant.  We  therefore  recommend  that 
the  judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Found,  C,  concurs. 

Per  Curiam  s 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  he  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Petition  for  rehearing  granted  but  orig- 
inal opinion  adhered  tOw 
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NEW  YOKK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  York 

V. 

Roland  B.  MOLINEUX,  AppU 
(168  N.  Y.  264.) 

1.  Evidence  of  the  kllllnflr  of  m  third 
person  is  not  admissible  upon  trial  of  an 
Indictment  for  murder  which  was  induced 
by  hatred  engendered  by  quarrels  of  which 
the  third  person  had  no  knowledge,  where 
the  motive  for  the  other  killing  was  Jeal- 
ousy caused  by  intervention  in  a  love  aflfair. 

S.  Proof  of  tlie  kllllnflr  of  a  tlilrd  person 
la  not  admissible  on  a  trial  for  murder 
to  show  motive,  upon  the  ground  that  ac- 
cused Lad  forged  the  name  of  both  decedents 
to  letters,  where  there  Is  nothing  in  cither 
set  which  sheds  any  light  upon  the  ques- 
tion of  motive  for  the  other  crime. 

3.  Proof  of  Intent  to  commit  a  murder 
by  poison,  which  conclusively  appears  from 
the  attending  circumstances,  cannot  be  aided 


by  evidence  of  another  murder  committed  by 
similar  means,  but  for  a  different  cause. 

4.  Upon  trial  of  an  Indictment  for  mur- 
der by  poison,  where  there  Is  no  doubt 
as  to  the  cause  of  death,  and  the  clrcum' 
stances  show  transparent  criminality,  evi- 
dence of  the  commission  of  another  murder  by 
poison  is  not  admissible  to  negative  mistake 
or  accident. 

5.  The  exception  to  the  rnle  that  evi- 
dence of  one  crime  In  not  admissible 
to  prove  another,  which  permits  such 
proof  in  case  of  a  common  plan  or  scheme, 
will  not  permit  the  admission,  upon  a  trial 
for  murder  by  poison,  of  evidence  of  the  com- 
mission of  another  similar  crime,  where  one 
occurred  several  weeks  later  than  the  other, 
and  one  was  induced  by  Jealousy  caused  by 
interference  in  a  love  affair,  and  the  other 
by  hatred  resulting  from  quarrels  over  the 
management  of  an  athletic  club;  and  it  is 
immaterial  that  at  different  times  accused 
was  carrying  on  correspondence  under  the 
names  of  those  against  whom  the  murders 


liOTE.—Evld€7tce   of   other  erimM  in  criminal 
case. 

I.  General  rule,  104. 
n.  To  show  motive. 

a.  In  general. 

1.  Common  scheme,  plan,  or  sys- 

tem, 100. 

2.  In  particular  instances. 

(a)  Murder,  201. 

(b)  Assault  with  intent  to 

murder,  207. 

(c)  Arson,  208. 

(d)  Other  crimes,  208. 

b.  Concealment;  resisting  arrest;  es- 

cape, 211. 
IIL  To  show  intent. 

a.  Jn  general,  214. 

1.  When  there  is  other  evidence 

or    presumption    of    intent, 
215. 

2.  When    intent    is    immaieriat, 

218. 

b.  Common  scheme,  plan,  or  system. 

1.  Jn  general,  218. 

2.  False  pretenses;  fraud,  222. 
8.  Forgery,  224. 

4.  Counterfeiting,  225. 

5.  Embezzlement,  226. 

C  In  particular  instances,  227. 

1.  Murder,  227. 

2.  Assault  with  intent  to  mur- 

der, 228. 

8.  Assault  with  intent  to  commit 
rape,  228. 

4.  Ahortion  and  attempt  to  pro- 
cure, 220. 

6.  Slander  and  libel,  230. 

6.  Violation  of  liquor  law,  230. 

7.  Larceny,  231. 

8.  Burglary     and     attempts     to 

commit,  236. 
0.  Arson,  238. 

10.  Killing  and  injuring  animals, 

230. 

11.  Sending  obscene,  threatening, 

etc.,  letters,  230. 

12.  False  pretenses;  fraud. 

(a)  Jn  general,  240. 
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III.  c — continued. 

(b)  Acquirement  of  money, 

240. 

(c)  Acquirement  of  proper- 

ty, 244. 

(d)  Other  instances,  248. 

13.  Forgery. 

(a)  In  general,  240. 

(b)  Making,  240. 

(c)  Uttering,  252. 

(d)  Making    and    uttering, 

256. 

14.  Counterfeiting. 

(a)  In  general,  257. 

(b)  Making,  257. 

(c)  Uttering,  258. 

(d)  Possession   with  intent 

to  utter,  262. 

15.  Embezzlement,  264. 

16.  Receiving    .stolen    .property, 

260. 

17.  Miscellaneous  crimes,  274. 
rv.  To  show  malice,  277. 

y.  To   prove  defendant's   connection  with 
act  charged. 

a.  In  general. 

1.  Assault  and  murder,  278. 

2.  Defiling  young  women,  281. 

3.  Larceny,  281. 

4.  Burglary,  285. 

6.  Robbery,  288. 
1      6.  Arson,  289. 

7.  Forgery,  289. 

8.  Violation  of  liquor  law,  290. 

b.  Common  scheme,  plan,  or  system, 

291. 
VI.  To  rebut  upecial  defenses. 

a.  General  rule,  290. 

b.  Insanity,  300. 

c.  Good  character,  ,^00. 

d.  Accident  or  mistake,  300. 

VII.  When  other  crime  is  part  of  the  res  ges- 
tae. 

a.  Murder,  308. 

b.  Asaeault   with    intent   to    murder, 

313. 

c.  Other  assaults,  314. 

d.  Rape,  314. 

e.  Larceny,  315.  Digitized  by  ^ 
13 
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were  planned,  where  the  correspondence  un- 
der neither  name  had  any  reference  to  the 
other  person,  and  the  only  similarity  was  In 
the  correspondence  and  the  results  obtained, 
with  nothing  to  show  that  the  result  in  one 
case  had  any  connection  with  the  other. 

O.  The  exception  permlttlnflr  evidence 
of  otltcr  crin&ea  to  prove  tbe  Identity 
of  one  on  trial  for  murder  does  not  Justify 
proof  of  the  commission  of  another  murder 

'  by  similar  means,  whose  perpetrator  is  not 
sliown,  merely  because  accused  had  the  re- 
quisite knowledge  and  opportunity  to  con- 
coct the  poison  with  which  both  crimes  were 
committed,  which  is  a  rare  one,  where  he  Is 
not  the  only  person  who  possessed  such  knowl- 
edge and  opportunity. 

7.  Kvldence  of  tbe  commlsiilon  of  an- 
other nlmilar  crime  In  not  admissible 
agralniit  one  accnaed  of  n&urder,  as 
tending  to  establish  the  identity  of  accused, 


merely  because  he  had  carried  on  a  corre- 
spondence in  the  name  of  both  victims,  which 
was  similar  in  subject-matter  and  results, 
but  which  was  not  connected  with  either  of 
the  murders,  and  the  series  of  letters  In  one 
set  of  correspondence  contains  no  reference 
to,  and  throws  no  light  upon,  the  matters  re- 
ferred to  in  the  other. 

8.  Upon  trial  of  one  accnsed  of  mnrder 
by  poison  evidence  that  a  third  person,  also 
killed  by  poison,  whose  killing  is  sought  to 
be  proved  as  evidence  against  accused,  in- 
formed his  physician  that  he  had  received  a 
box  of  powder  through  the  mail,  and  taken 
part  of  the  contents,  is  incompetent. 

O.  Comparison  of  hand^ivritinflr  to  de- 
termine the  authorship  of  a  dispnteA 
vfritinar  is  not  limited  to  cases  where  the 
disputed  writing  is  the  subject-matter  of  the 
issue  to  be  tried,  but  may  be  made  in  case 
of  a  disputed  address  upon  a  poison  package 


VII. — continued. 

f.  Receiving  stolen  property,  317. 

g.  Burglary,  317. 
h.  Robbery,  318. 
1.  Forgery,  319. 
J.  Arson,  319. 

k.  Other  crimes,  319. 
VIII.  Relevancy. 

a.  Murder,  320. 

b.  Rape,  322. 

c.  Larceny,  322. 

d.  False  pretenses,  823.  , 

e.  Burglary,  324. 

f.  Forgery,  324. 

g.  Robbery,.  324. 
h.  Arson,  325. 

'  i.  Violation  of  liquor  law,  325. 
J.  Treason,  325. 
k.  Miscellaneous^  326. 
IX.  Sexual  olfenses. 

a.  General  rule;  previous  acts,  329. 

b.  Subsequent  acts,  335. 

c.  Acts  with  other  persons,  338. 

X.  Committed   in   resisting   arrest,   or   at- 
tempting to  escape  after  commission 
of  crime  charged,  338. 
XI.  Effect  of  indictment  for,  conviction  or 
acquittal  of,  evidential  crime, 

a.  Indictment,  339. 

b.  Conviction,  341. 

c.  Acquittal,  342. 

XII.  Election  of  offense  relied  on,  344. 

XIII.  Right  to  question  defendant  concerning, 

on  cross-examination,  345. 

XIV.  When  not  prejudicial,  347. 

XV.  Stateinent  or  insinuation  by  prosecution 

of  other  crime,  348. 
XVI.  Necessity  and  correctness  of  instruction 
to  jury. 

a.  General  rule. 

1.  Necessity,  350. 

2.  Correctness,  353. 

b.  Effect  of  instruction  to  disregard, 

355. 
XVII.  Miscellaneous,  356. 
XVIII.  Recapitulation,  357. 

I.  General   rule. 

It  is  a  general  rule  of  criminal  evidence 
that,  on  the  trial  of  a  person  accused  of  crime, 
proof  of  a  distinct,  independent  offense  is  in- 
admissible. 

The  following  are  cases  showing  particular 
Instances  where  the  rule  has  been  applied : 
62  L.  II.  A. 


Defendant  was  indicted  for  the  murder  of  a 
young  girl,  who  was  killed  while  passing  over 
a  certain  road  on  her  way  to  school.  Her  body 
had  been  cut  in  different  parts,  some  of  which — 
her  head — had  been  found  a  quarter  of  a  mile 
away,  and  another  portion  had  been  cut  out 
are  carried  away  and  was  never  recovered. 
The  theory  of  the  prosecution  was  that  the 
defendant  had  assaulted  and  violated  the  per- 
son of  the  deceased,  and  then  murdered  her, 
either  in  the  commission  of  the  former  crime, 
or  afterward.  Upon  the  trial  it  was  proved 
by  several  witnesses  that  the  prisoner,  about 
the  time  of  the  murder,  was  frequenting  that 
neighborhood  with  a  view  to  the  commission  of 
the  crime  of  rape  upon  the  person  of  some  one 
of  the  young  females  whom  he  knew  to  have  oc- 
casion to  pass  over  that  road.  This  evidence 
was  held  to  be  competent.  The  prosecution  was 
also  permitted  to  prove,  upon  the  trial,  by  the 
sister  of  the  wife  of  the  defendant,  that  about 
four  years  and  a  half  before  the  trial,  at  a 
place  beyond  the  Jurisdiction  of  the  United 
States,  the  defendant  committed  the  crime  of 
rape  upon  h<»r.  It  was  held  that  the  admis- 
sion of  such  evidence  was  error,  because  It 
violated  the  fundamental  principle  of  law,  that 
evidence  that  a  defendant  committed  one  of- 
fense cannot  be  received  to  prove  that  he  com- 
mitted another  and  distinct  offense.  The  claim 
of  the  prosecution  was  that  the  respondent  killed 
the  deceased  in  perpetrating,  or  In  attempting 
to  perpetrate,  a  rape  upon  her.  And  that,  as 
having  some  tendency  to  show  that  he  com- 
mitted, or  attempted  to  commit,  a  rape  upon 
the  deceased,  the  stale  was  permitted  to  nhow 
that  four  years  and  more  previous  he  had  com- 
mitted a  rape  upon  the  witness  in  Canada. 
The  question  was.  Had  the  testimony  any  such 
tendency?  There  was  obviously  no  connection 
whatever  between  the  two  offenses  or  trans- 
actions, either  in  the  persons  upon  whom  the 
crimes  were  committed,  or  in  the  places  where, 
or  times  when,  committed.  The  evidence  of 
the  witness,  at  most,  would  only  show  that  the 
respondent  was  depraved  enough,  to  commit  the 
crime  of  rape.  The  court  proceeded  to  reason 
as  follows,  and  stated  that  it  was  not  claimed 
that  the  defendant  killed  the  deceased  to  en- 
able him  to  commit  a  rape.  The  rape  preceded 
the  killing,  and  the  killing  was  done  to  conceal 
the  rape.  That,  to  illustrate,  suppose  the  re- 
spondent had  committed  only  the  crime  of  rape 
upon  the  deceased,  and  then  had  spared  her  life  : 
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1>7  means  of  which  a  murder  was  committed 
for  the  commission  of  which  the  alleged  writ- 
er Is  on  trial. 

10.  For  the  purpose  of  determlninflr  tlie 
anthoritlilp  of  a  dlapated  wrltlnar, 
specimens  of  writing,  which  a  person  sus- 
pected of  being  the  author  was  requested  to 
make,  by  a  prosecuting  attorney  before  he 
was  in  custody  or  any  formal  charge  had 
been  made  against  htm,  are  admissible  in 
connection  with  the  writing,  although  there 
was  a  strong  suspicion  against  him,  and,  be- 
cause of  the  publicity  of  the  case,  refusal  to 
comply  with  the  request  would  have  sub- 
jected him  to  criticism. 

11.  L'nder  a  atatate  permlttlnar  compar- 
ison of  a  dlapated  ^vrltlnflr  to  be  made 
with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  genuine,  letters,  to  be 
admissible  in  evidence  for  purposes  of  such 


comparison  in  a  criminal  case,  must  be  proved 
to  be  genuine  beyond  a  reasonable  doubt. 

12.  Statatea  permlttInK  a  comparison 
of  wrltlngra  to  determine  the  genuineness 
of  one  in  dispute  are  not  in  conflict  with  the 
provision  of  the  Constitution  preserving  the 
right  of  trial  by  jury  inviolate. 

13.  A  statute  permlttlnar  a  comparison 
of  a  disputed  wrltlngr  to  be  made  with 
any  writing  proved  to  the  satisfaction  of  the 
court  to  be  genufne  does  not  deprive  the  Jury 
of  the  right  to  pass  upon  the  genuineness  of 
the  standards  submitted  for  comparison. 

14.  Comparison  of  disputed  writing 
with  standards  produced  in  court  may  be 
made  by  witnesses,  or  by  the  court  and  jury, 
wTthout  the  aid  of  witnesses. 

15.  Testimony  at  tbe  coroner's  Inancst* 
of  one  subsequently  accused  of  murdering  the 
one  the  cause  of  whose  death  the  coroner  Is 
investigating,    is   not   inadmissible   upon   his 


No  case  can  be  found  that  would  authorize  the 
state,  upon  the  trial  of  an  indictment  against 
the  respondent  for  tlie  rape,  to  give  in  evidence 
the  rape  committed  upon  another  person  more 
than  four  v^rs  previously.  That  no  case  of 
a  iiftOre  marked  and  distinct  offense,  as  to  time, 
place,  victims,  and  circumstances,  can  be  found. 
And  the  court  further  said  that  such  evidence 
does  not  become  any  more  relevant  when  the 
trial  is  upon  an  indictment  for  killing  while 
committing  a  rape.  State  v.  Lapage,  57  N. 
H.  245,  24  Am.  Rep.  69. 

This  case  has  become  celebrated  as  a  leading 
authority  exemplifying  the  application  of  the 
general  rule.  It  has  probably  been  cited  more 
frequently  than  any  other  case  in  the  courts 
of  the  several  states  and  in  the  Federal  courts, 
as  Bustalnlng  the  general  rule  that,  upon  a 
trial  for  crime,  evidence  of  a  remote  crime  can- 
not be  admitted. 

On  a  trial  for  murder  the  respondent,  while 
on  the  stand  as  a  witness  in  his  own  behalf, 
testified  that  on  a  previous  occasion  he  was 
arrested  for  the  murder  of  a  woman,  and  was 
discharged  on  examination.  On  rebuttal  the 
prosecution  was  permitted  to  go  into  all  the 
details  of  the  alleged  offense,  and  to  urge  before 
the  jury  that  the  accused  had  been  guilty  of 
murder  on  that  occasion.  It  was  held  that 
such  testimony  did  not  come  within  any  excep- 
tion to  the  general  rule  prohibiting  evidence 
of  another  distinct  offense,  and  was  inadmissi- 
ble, and  could  not  have  failed  to  affect  the  rights 
of  the  respondent.  People  v.  Ascher,  126  Mich. 
637.  86  N.  W.  140. 

The  admission,  on  the  trial  of  a  father  for 
rape  upon  his  daughter,  of  evidence  that  he 
also  committed  a  rape  upon  another  daughter, 
is  reversible  error,  although  the  court  attempts 
to  confine  its  application  to  the  question  why 
the  latter  daughter  left  home,  and  to  the  con- 
tradiction of  defendant's  testimony.  Janzen 
T.  People,  159  111.  441,  42  N.  K.  862. 

Upon  the  trial  of  an  indictment  for  larceny, 
evidence  that  defendant  had  other  stolen  prop- 
erty in  his  possession  Is  inadmissible  where 
it  does  not  appear  that  such  other  larceny  was 
a  part  of  the  transaction  for  which  the  defend- 
ant was  on  trial,  or  was  connected  with  it  with 
respect  to  time  or  locality.  State  v.  O'Donnell, 
36  Or.  222,  61  Pac.  892.  In  this  case  the  rule 
tkat  evidence  of  a  distinct  crime,  unconnected 
with  that  laid  In  the  indictment,  cannot  be  giv- 
en in  evidence  against  the  prisoner,  is  fully 
considered,  and  also  the  exceptions  to  it;  and 
62  L.  R.  A. 


the  case  abounds  with  authorities  showing  the 
exceptions  to  the  rule  and  the  applicability 
to  particular  cases. 

In  Davis  v.  State,  54  Neb.  177,  74  N.  W.  599, 
an  information  was  filed  in  which  the  defendant 
was  charged  with  the  crime  of  larceny  as  bail- 
ee. On  the  trial  it  was  shown  that  defendant 
claimed  to  be  the  advance  agent  of  a  circus, 
made  contracts  with  different  parties,  secured 
from  a  firm  running  a  livery  stable  the  horse, 
buggy,  and  harness,  which  It  was  alleged  he  sub- 
sequently converted  to  his  own  use  with  a 
felonious  intent.  For  the  purpose  of  showing 
such  intent,  a  witness  was  called  with  whom 
he  had  made  a  contract  to  furnish  baked  goods, 
and  who  testified,  over  the  objection  of  the  de> 
fendant,  that,  after  defendant  had  given  his 
firm  the  contract,  he  asked  for  a  loan  of  $5  until 
2  o'clock  of  the  same  day,  and  that  he  never 
came  back  and  never  paid  the  $5.  On  tbe  ad- 
mission of.  this  testimony,  the  conviction  was 
reversed,  the  court  holding  that,  under  the 
operation  of  the  general  rule  In  relation  to  ad- 
missibility, the  testimony  should  have  been 
excluded ;  but  that  the  general  doctrine  has  been 
varied,  or  there  has  been  a  departure  therefrom 
to  a  greater  or  lesser  degree,  in  cases  of  a  par- 
ticular or  peculiar  nature  In  some.  If  not  all,  Ju- 
risdictions. The  court  made  the  further  state- 
ment that,  in  some  courts,  and  in  some  cases, 
the  departure  has  been  quite  marked  in  extent 
and  degree,  while  in  others  there  has  been  ex- 
hibited a  decided  hesitancy  to  indulge  in  a 
modification  of  the  general  rule.  And  that  of 
the  latter  class  was  this  court 

The  vast  number  of  decisions  and  citations 
upon  the  subject  under  consideration,  and  con- 
tained in  this  note,  attest  the  correctness  of 
the  frank  statement  of  the  court  in  this  case. 
And  It  is  to  the  facts  thus  stated  that  the  di- 
vergent opinions,  decisions,  and  authorities 
which  appear  to  have  been  made  in  the  several 
jurisdictions,  and  in  one  or  two  instances  in 
the  same  jurisdiction,  are  due. 

Upon  the  trial  of  an  indictment  for  burglary, 
after  a  witness,  in  giving  a  narrative  of  what 
took  place  at  the  time,  has  stated  that  the  de- 
fendant said  he  was  the  man  who  had  broken 
into  the  house  on  a  previous  occasion,  it  is  re- 
versible error  to  permit  the  prosecution  to  ask 
If,  and  of  witness  to  answer  that,  the  house 
was  broken  into  on  such  previous  occasion, 
and  to  describe  the  breaking.  LIghtfoot  v. 
people.  10  Mich.  B07.    J*^*  JS  bV^^Cf^fe 
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trial  for  the  mnrder  becaase  he  was  not  ad- 
vised of  hl8  rights  when  It  was  given,  If 
at  that  time  he  was  not  under  arrest,  or  for- 
mally accused  of  the  crime. 

10.  One  called  to  testify  at  a  coroner's 
Inaneat  aa  a  mere  witneaa,  who  falls  to 
claim  a  privilege  on  the  ground  that  his  tes- 
timony may  tend  to  inorlmlnate  him,  cannot 
object  to  the  Introduction  of  his  testimony 
on  his  subsequent  trial  for  the  commission 
of  the  crime  then  under  iavestlgation  by  the 
coroner. 

17.  Tbat  the  proaecntlnar  attorney  ave- 
pecta  a  witneaa  before  a  coroner'a 
Jury  of  the  commission  of  the  crime  under 
investigation  will  not  give  him  the  status  of 
an  accused  person  with  reference  to  the  use 
of  his  testimony  at  a  subsequent  trial  of  him 
for  commission  of  the  crime. 

(Parker,  Ch-.  J.,  and  Oray  and  Haighi,  J  J.,  dis- 
sent from  Propositions  1~7.J 

(October   16.   1901.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  County  of  New  York 
convicting  him  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  O.  Milbum  and  "Weeks, 
Battle,  ft  Marshall,  for  appellant: 

The  admission  of  the  testimony  in  regard 
to  the  death  of  Henry  C.  Barnet  was  preju- 
dicial error. 

The  state  cannot  prove  against  a  defend- 
ant any  crime  not  alleged,  either  as  founda- 
tion for  a  separate  punishment,  or  as  aid- 
ing the  proofs  that  he  is  guilty  of  the  one 
charged,  even  though  he  has  put  his  charac- 
ter in  issue. 

1  Bishop,  New  Crim.  Proc.  §  1120;  Cole- 
man v.  People,  5.5  N.  Y.  81 ;  People  v.  Sharp, 
107  N.  Y.  427,  U  N.  E.  319;  PeopU  v.  Shea^ 
147  N.  Y.  78,  41  N.  E.  605;  Shaffner  v.  Com. 


fendant  said  at  the  time  of  the  burglary  for 
which  he  was  being  tried,  in  reference  to  the 
former  brealcing,  was  admissible;  but  evidence 
of  the  fact  of  that  brealcing  was  not 

A  conviction  for  obtaining  goods  by  false 
pretenses  will  not  be  upheld  where  the  indict- 
ment charges  the  obtaining  of  certain  goods 
in  the  first  count ;  and,  In  the  second  count, 
the  obtaining  of  other  goods  three  days  later, 
from  the  same  person,  by  false  pretenses,  where 
evidence  is  given  under  both  counts  and  as  to 
both  articles  of  property,  if  the  second  count 
should  have,  for  reasons  peculiar  to  it,  been 
quashed:  since  the  evidence  relating  to  the 
second  count  was  inadmissible  upon  the  trial 
of  the  first.  Reg.  v.  Fuidge,  Leigh  &  C.  390, 
33  L.  J.  M.  C.  N.  8.  74,  10  Jur.  N.  8.  160,  0 
L.  T.  N.  8.  777,  12  Week.  Bep.  851,  9  Cox  C.  C. 
430. 

Upon  the  trial  of  an  Indictment  for  having 
in  possession  counterfeit  banlc  bills  with  intent 
to  pass  the  same,  after  a  witness  had  stated 
that  he  inquired  of  the  prisoner  about  some 
money  which  had  been  stolen  from  a  banlE, 
and  the  prisoner  had  declared  his  Innocence  of 
any  participation  in  the  robbery,  It  was  error 
to  prove  by  the  same  witness  tbat  the  prisoner 
further  stated  that  he  should  never  have  been 
buspected  of  robbing  the  bank  if  it  had  not 
been  his  misfortune  to  have  once  been  In  the 
state  prison  In  another  state.  People  v.  White, 
14  Wend.  112.  The  court  said  that  It  wat 
highly  probable  that  the  prisoner's  confession 
turned  the  scale  against  him.  That  the  evi- 
dence WPS  entirely  circumstantial, — sufl3clent, 
perhaps,  to  raise  a  strong  probability  of  the 
prisoner's  guilt  of  the  crime  for  which  he  was 
indicted ;  but  certainly  leaving  the  fact  involved 
In  so  much  doubt  that  the  Jury  might  well  have 
come  to  a  different  conclusion.  That  it  was 
precisely  one  of  those  cases  In  which  the  fact 
that  the  prisoner  had  already  been  convicted 
of  an  Infamous  crime,  and  had  been  sent  to  the 
state  prison,  would  be  likely  to  operate  with  de- 
cisive effect  against  him. 

Upon  the  trial  of  an  indictment  for  arson, 
which  contains  five  counts,  after  the  prosecu- 
tion has  elected  to  claim  a  conviction  upon  the 
last  two  counts  evidence  of  threats  by  the  de* 
fendant  to  burn  the  buildings  of  the  persons 
named  as  owners  in  two  of  the  other  three 
C2  L.  R.  A. 


counts,  and  of  other  persons  not  named  in  the 
indictment.  Is  inadmissible,  because  they  have 
no  connection  with,  or  reference  to.  the  burn- 
ing of  the  property  for  which  he  is  being  tried. 
Neither  are  they  admissible  to  prove  malice, 
for  the  reason  that  they  were  not  made  against 
the  parties  whose  property  he  Is  charged  with 
burning.     SUte  v.  Smalley,  50  Vt.  736. 

As  a  general  rule,  it  Is  not  admissible,  on 
a  prosecutk)n  for  one  offense,  to  prove  that  the 
defendant  had,  before,  committed  another  of- 
fense. To  this  there  are  exceptions,  but  the 
offense  must  be  brought  home  to  the  defend- 
ant. When  two  offenses  are  committed  in  two 
different  years,  it  is  erroneous  for  the  judge 
to  permit  the  state,  in  a  prosecution  for  the 
second  offense,  in  order  to  show  the  animus  of 
the  defendant,  to  prove  Irrelevant  facts  which 
only  tend  to  cast  a  suspicion  on  the  defendant 
as  to  the  first  offense.  State  v.  Alston,  94  N. 
C.  930. 

On  a  trial  for  rape  evidence  that  the  defend- 
ant, nine  months  after  the  commission  of  the 
act  charged,  abducted  another  woman  from  the 
home  of  her  parents  and  married  her  against 
their  wishes,  is  inadmissible,  as  it  would  be  In- 
troducing other  offenses  or  acts  that  shed  no 
light  upon  the  crime,  for  which  the  defendant 
is  being  prosecuted.  Lee  v.  8tate  (Tex.  Crim. 
App.)  72  8.  W.  1005. 

Evidence  of  a  burglary  committed  by  defend- 
ant on  the  same  night  and  in  the  same  town 
as  that  for  which  defendant  Is  on  trial,  but  at 
a  different  time  and  place,  and  which  was  fully 
consummated  before  the  commission  of  the 
crime  charged,  is  inadmissible^  Hill  v.  State 
(Tex.  Crim.  App.)   73  8.  W.  9. 

On  the  trial  of  an  indictment  for  giving  and 
offering  a  bribe  to  a  member  of  the  common 
council  of  a  city  for  the  purpose  of  securing  a 
franchise  from  the  city  to  a  railroad  corpora- 
tion, evidence  tending  to  show  that,  a  year 
previous,  the  defendant  made  a  corrupt  pro- 
posal to  the  clerk  of  one  of  the  houses  of  the 
state  legislature  In  regard  to  an  alteration  of 
a  certain  bill  then  pending  before  that  body  in 
reference  to  street  railways  is  inadmissible. 
People  V.  Sharp,  107  N.  T.  427,  14  N.  B.  319. 

Under  the  provisions  of  the  Code  of  Georgia 
requiring  the  maximum  penalty  to  be  inflicted 
upon  conviction  for  the  commission  of  a  crim* 
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72  Pa.  60,  13  Am.  Rep.  649;  State  v.  La- 
page,  57  N.  H.  245,  24  Am.  Rep.  69;  Ooersen 
V.  Com,  99  Pa.  388;  Com.  v.  Jackson,  132 
Mass.  16,  44  Am.  Rep.  299,  note;  State  v. 
Raymond,  53  N.  J.  L.  280,  21  Atl.  328;  Far- 
ris  V.  Pcopic,  129  111.  521,  4  L.  R.  A.  582, 
21  N.  E.  821 ;  People  v.  Seaman,  107  Mich. 
348,  65  N.  W.  203. 

It  is  apparent  that  the  exceptions  to  the 
rule  fall  roughly  into  three  general  classes: 

1.  Where  the  evidence  of  another  offense 
tends  to  show  intent  on  the  part  of  the  de- 
fendant to  commit  the  crime  charged  in  the 
indictment. 

(a)  Where  such  evidence  lends  to  rebut  a 
probable,  or  an  avowed,  defense  of  mistake. 

The  most  obvious  illustration  of  this  sub- 


division is  to  be  found  in  the  trial  of  an  in- 
dictment for  passing  counterfeit  money. 

People  v.  Sharp,  107  N.  Y.  467,  14  N.  E. 
319;  Com.  v.  Bigelotc,  8  Met.  235;  Com,  v. 
Stone,  4  Met.  43;  Stalker  v.  State,  9  Conn. 
341 ;  People  v.  Dibble,  3  Abb.  App.  Dec.  518 ; 
Reg.  V.  Forster,  Dears.  C.  C.  456. 

Also  under  this  head  may  be  included 
cases  of  the  administering  of  poison  in 
which  the  defense  was  interposed  that  the 
poison  was  administered  by  the  defendant  in 
ignorance   of   its   poisonous   character. 

Reg.  V.  Francis,  L.  R.  2  C.  C.  128,  12  Cox 
C.  C.  612;  Reg.  v.  Roebuck,  1  Dears.  A  B. 
C.  C.  24. 

Also  under  this  head  may  be  included 
cases  of  larceny  by  false  pretenses,  forgery 
in  the  third  degree  by  making  false  entries 


a  second  time,  the  law  will  i:ct  require  the 
first  conviction  to  be  set  out  ia  tbe  indictment, 
nor  allow  It  to  be  proved,  as  such  allegation 
and  proving  would  naturally  tend  to  his  preju- 
dice. If  he  is  convicted  of  the  second  offense, 
the  court  will  then  take  into  consideration  the 
record  of  the  first  McWhorter  v.  State  (Qa.) 
44   S.  E.  873. 

The  following  are  authorities  recognizing  the 
rule  and  its  general  application  :  United  States 
V.  Burr,  Fed.  Cas.  No.  14.694;  United  States 
V.  Mitchell,  2  Dall.  357,  1  L.  ed.  414,  Fed.  Cas. 
No.  15.789;  Boyd  v.  United  States,  142  U.  S. 
430,  35  L.  cd.  1077,  12  Sup.  Ct.  Rep.  292, 
Reversing  45  Fed.  851 ;  Brock  v.  State,  26  Ala. 
105  ;  Haley  v.  State,  «3  Ala.  89  ;  People  v.  Jones, 
31  Cal.  565 ;  People  v.  Jones,  32  Cal.  80 ;  Peo- 
ple V.  Barnes,  48  Cal.  651 ;  People  v.  Hartman, 
62  Cal.  562 ;  People  v.  McNutt,  64  Cal.  116,  28 
Pac.  64;  People  v.  Elliott,  119  Cal.  593,  61 
Pac.  956;  People  v.  Lynch.  122  Cal.  501,  55 
Pac.  248;  People  v.  Arlington,  123  Cal.  356, 
65  Pac.  1003 ;  People  v.  Hurley,  126  Cal.  351, 
68  Pac.  814;  People  v.  Williams.  127  Cal. 
212,  59  Pac.  681 ;  People  v.  Carpenter,  1.36 
Cal.  391,  68  Pac.  1027 ;  State  v.  Riggs,  39  Conn. 
408;  Selph  v.  State,  22  Fla.  637;  Mann  v. 
State,  22  Fla.  600;  McDonald  v.  People,  126 
111.  160,  18  N.  E.  817;  Farrls  v.  People.  129 
111.  521,  4  L.  R.  A.  682,  21  N.  E.  821  ;  Bishop 
V.  People.  194  111.  365,  62  N.  E.  785  ;  Redman  v. 
State,  1  Blackf.  96 ;  Mclntlre  v.  State.  10  Ind. 
26;  Bonsall  v.  State.  35  Ind.  460;  Pittsburgh, 
Ft.  W.  &  C.  R.  Co.  V.  Ruby,  38  Ind.  204,  10 
Am.  Rep.  Ill  (implied)  ;  State  v.  Sterrett.  71 
Iowa,  386,  32  N.  W.  387;  State  v.  Rainsbar- 
ger,  71  Iowa,  746,  31  N.  W.  865  ;  State  v.  By- 
song,  112  Iowa,  419,  84  N.  W.  505;  State  v. 
Boyland.  24  Kan.  180;  State  v.  Stevens,  56 
Kan.  720,  44  Pac.  902 ;  Miller  v.  Com.  78  Ky. 

15,  39  Am.  Rep.  194 ;  Wyatt  v.  Com.  8  Ky.  L. 
Rep.  55,  1  S.  W.  196 ;  Spurlock  v.  Com.  14 
Ky.  U  Rep.  605,  20  S.  W.  1095  ;  Combs  v.  Com. 
14  Ky.  L.  Rep.  703,  21  S.  W.  353;  Ballowe 
T.  Com.  19  Ky.  L.  Rep.  1867,  44  S.  W.  646; 
State  V.  Johnson,  38  La.  Ann.  686;  State  v. 
Bates,  46  La.  Ann.  849,  16  S.  W.  204  ;  Com.  v. 
Wilson,  2  Cush.  690 ;  Com.  v.  Jackson,  132  Mass. 

16.  44  Am.  Rep.  299,  note;  Com.  v.  Campbell, 
165  Mass.  637,  30  N.  E.  72 ;  People  v.  Schwelt- 
ser,  23  Mich.  301  ;  People  v.  Henry,  129  Mich. 
100,  88  N.  W.  77 ;  State  v.  Hoyt,  13  Minn.  132, 
Gil.  125;  State  v.  Austin.  74  Minn.  463,  77 
N.  W.  801 ;  Herman  t.  State,  76  Miss.  840, 
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22   So.   873;   Kearney  v.   State,  68  Miss.   233, 
8  So.  292 :  Brown  v.  State,  72  Miss.  997,  17  So. 
278;  Whitlock  v.  State  (Miss.)  6  So.  237;  Cot- 
ton V.  State  (Miss.)  17  So.  372;  State  v.  Eng^ 
lish,  67  Mo.  136 ;  State  v.  Reavis.  71  Mo.  419 ; 
State  V.  Harris.  73  Mo.  287;  State  v.  Martin, 
74    Mo.    547;    State   v.   Turner,    76   Mo.    350; 
State  V.  Reed,  85  Mo.  194 ;  State  v.  Young.  110 
Mo.  495,  24  S.  W.  1038 ;  State  v.  Roberts,  33 
Mo.  App.  524  ;  Columbia  v.  Johnson,  72  Mo.  App. 
232;  State  V.  Davies,  80  Mo.  App.  239;  State 
V.   Renton,   15  N.   H.  169;   Clark  v.   State,  47 
N.  J.   L.  556,  4  Atl.  327;  Meyer  v.   State,  69 
N.  J.  L.  310,  36  Atl.  483 ;  Parks  v.  State,  69 
N.   J.   L.   573,  36  Atl.  935;   Leonard  v.   State, 
60  N.  J.  L.  8,  41  Atl.  661 ;  Roper  v.  Territory, 
7   N.   M.  255,  33  Pac.   1014;  People  v.   GIbbs, 
93  N.  Y.  470 ;  People  v.  Fitzgerald,  156  N.  Y. 
253,  50  N.  E.  846 ;  People  v.  Drake^  65  Hun, 
331,  20  N.  Y.  Supp.  228 ;  People  v.  Eutler,  62 
App.  DIv.  508,  71  N.  Y.  Supp.  129;  People  v. 
Thurston,  2  Park.  Crim.  Rep.  49 ;  Hall  v.  Peo- 
ple, 6  Park.  Crim.  Rep.  671 ;  Blake's  Case,   1 
N.  Y.  City  Hall  Rec.  99;  SUte  v.  Shuford,  69 
N.  C.  486 :  State  v.  Frazier,  118  N.  C.  1257,  24 
S.   E.  520;  Cheney  v.   State,  7  Ohio  pt  1,  p. 
222;    Farrer   v.    State,    2   Ohio    St.   54;    Coble 
V.  State.  31  Ohio  St  100 ;  Knight  v.  State,  54 
Ohio  St.  365,  43  N.  E.  995  ;  Shalfner  v.  Com. 
72  Pa.  60,  13  Am.  Rep.  649;  Snyder  v.  Com. 
85  Pa.  519 ;  Com.  v.  Saulsbury.  152  Pa.  654,  25 
Atl.  610;  Com.  v.  Wilson,  186  Pa.  1,  40  Atl. 
283;   State  v.  Dukes,  40   S.   C.   481,   19   S.   E. 
134 ;  Kinchelow  v.  State,  6  Humph.  9 ;  State  v. 
Poe,    8   Lea,   647;   WUburn   v.    State,   41   Tex. 
237;  Gilbraith  v.  State,  41  Tex.  567;  Ivey  v. 
State,   43   Tex.   426^   Cesure  v.    State,   1   Tex. 
App.   19;  Persons  v.   State,  8  Tex.  App.  240; 
Fore  V.  State,  6  Tex.  App.  251 ;  Somerville  v. 
State,  6  Tex.  App.  433 ;  Webb  v.  State,  8  Tex. 
App.   115;  Williamson  v.   State,   13  Tex.  App. 
514 ;  Kelley  v.  State,  18  Tex.  App.  262 ;  Chum- 
ley  V.  State,  20  Tex.  App.  647 ;  Conley  v.  State, 
21  Tex.  App.  495,  1  S.  W.  454 ;  Carter  v.  State, 
23  Tex.  App.  508,  6  S.  W.  128;  Guarjardo  v. 
State,   24  Tex.   App.   603,   7   S.   W.   331;   Wil- 
liams V.  State,  24  Tex.  App.  412,  6  S.  W.  318; 
English  V.   State,  29  Tex.  App.  174,  16  S.  W. 
649;  Crass  v.   State,  SO  Tex.  App.  480,  17  S. 
W.    1096 ;    Welhousen   v.    State,    30   Tex.    App. 
623,  18  8.  W.  300 ;  Felsenthal  v.  State,  30  Tex. 
App.   675,   18   S.   W.   644;   Nixon  v.    State,   31 
Tex.  Crim.  Rep.  205,  20  S.  W.  364  ;  Miers  v. 
State,  34  Tex.  Crim.  Rep.  161,  29  S.  W.  1074 ; 
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in  books  of  account,  uttering  forged  instru- 
xnentfl,  receiving  stolen  goods,  and  other  like 
offenses  in  which  guilty  knowledge  is  an 
essential  ingredient  of  the  ofTense,  and  in 
which  the  defense  of  lack  of  such  knowledge 
cither  has  been  interposed,  or  may  reason- 
ably be  interposed. 

Mayer  v.  People,  80  N.  Y.  364;  People  ▼. 
Shulman,  80  N.  Y.  373,  note;  People  v.  Ever- 
hardt,  104  N.  Y.  591.  11  N.  E.  62;  Com,  v. 
Itussell,  156  Mass.  196,  30  N.  E.  763;  Anson 
V.  People,  148  111.  494,  35  N.  E.  145;  People 
V.  MoClure,  148  N.  Y.  95,  42  N.  E.  523; 
Jackson  v.  People,  120  111.  139,  18  N.  E.  286; 
Com.  V.  Johnson,  133  Pa.  293,  19  Atl.  402. 

(b)  Where  such  evidence  tends  to  rebut 
a  probable  or  avowed  defense  of  accident. 

Walters  v.  People,  6  Park.  Crim.  Rep.  15, 


Affirmed  in  32  N.  Y.  147 ;  Painter  v.  People, 
147  111.  444,  35  N.  E.  64;  Hope  v.  People,  83 
N.  Y.  418,  38  Am.  Rep.  460;  PeopU  v.  O'flfiif- 
livan,  104  N.  Y.  481,  58  Am.  Rep.  530,  10 
N.  E.  880;  State  v.  ^^ugent,  71  Mo.  136; 
State  V.  McDonald,  14  R.  I.  270;  People  v. 
Jones,  99  N.  Y.  667,  2  N.  E.  49;  Stokes  v. 
People,  53  N.  Y.  164,  13  Am.  Rep.  492;  Wig- 
gins y.  Utah,  93  V.  S.  465,  23  L.  ed.  941; 
Com,  V.  Crowe,  165  Mass.  139,  42  N.  E.  563; 
Com.  V.  McCarthy,  119  Mass.  354;  Com.  v. 
Bradford,  126  Mass.  42;  Kramer  v.  Com, 
87  Pa.  299;  State  v.  Day,  79  Me.  120,  8  Atl. 
544;  People  v.  Eaton,  59  Mich.  559,  26  N. 
W.  702 ;  Reg.  v.  Oeering,  18  L.  J.  M.  C.  N.  S. 
215;  Reg.  v.  Dossett,  2  Car.  &  K.  306;  Reg, 
V.  Bailey,  2  Cox  C.  C.  311;  Reg.  v.  Gamer, 
3  Fost.  &  F.  681,  4  Fost.  &  F.  346;  Reg,  v. 


Campbell  v.  State.  .35  Tex.  Crlm.  Rep.  160, 
82  S.  W.  774 ;  Hoover  v.  State,  35  Tex.  Crlm. 
Rep.  342.  33  S.  W.  337;  Schwen  v.  State.  37 
Tex.  Crlm.  Rep.  368,  35  S.  W.  172;  TJnsell  v. 
State.  39  Tex.  Crlm.  Rep.  330.  45  S.  W.  1022 ; 
Latham  v.  State,  39  Tex.  Crlm.  Rep.  472,  46 
S.  W.  638 ;  James  v.  State,  40  Tex.  Crlm.  Rep. 
190.  49  S.  W.  401;  Beach  v.  State  (Tex.  App.) 
11  S.  W.  832;  Marshall  v.  State  (Tex.  Crlm. 
App.)  22  S.  W.  878;  Smith  v.  State  (Tex. 
Cnm.  App.)  24  S.  W.  27;  Ghaffln  v.  State  (Tex. 
Crlm.  App.)  24  S.  W.  411;  Buck  v.  State  (Tex. 
Orlm.  App.)  38  S.  W.  772;  Isham  v.  State 
(Tex.  Crlm.  App.)  41  S.  W.  622;  Walton  v. 
State  (Tex.  Crlm.  App.)  55  S.  W.  566;  Wood- 
ward V.  State  (Tex.  Crlm.  App.)  58  S.  W.  135; 
Spri};gln8  v.  State  (Tex.  Crlm.  App.)  60  S. 
W.  54;  Denton  v.  State  (Tex.  Crlm.  App.)  60 
S.  W.  670;  Scott  v.  State  (Tex.  Crlm.  App.) 
68  S.  W.  080 ;  Cole  v.  Com.  5  Gratt.  696 ;  Walk- 
er v.  Com.  1  T^lgh.  574 :  State  v.  Thompson, 
i4  Wash.  285,  44  Pac.  533 ;  State  v.  (Jottf reed- 
sou,  24  Wash.  398,  64  Pac.  523 ;  Watts  v.  State, 
5  W.  Va.  532;  Schaser  v.  State,  36  Wis.  429; 
Poratb  V.  State,  00  Wis.  527,  63  N.  W.  1061; 
Rex  V.  Blrdseye.  4  Oar.  &  P.  386 ;  Reg.  v.  Re- 
pan,  4  Cox  C.  C.  335;  Reg.  v.  Falrle,  8  El.  & 
Bl.  486,  4  Jur.  N.  S.  300,  6  Week.  Rep.  56,  8 
Cox  C.  C.  66,  Fost.  C.  L.  246;  Reg.  v.  Harris, 
4  Fost.  &  F.  342 :  King  v.  Vandercomb,  2  Leach 
C.  L.  720,  2  East  P.  C.  519  ;  Rex  v.  Cole,  Phll- 
llpps,  Bv.  170,  4  Mews  Dig.  1878;  State  v. 
Fitch ette  (Minn.)  92  N.  W.  527. 

The  foregoing  are  not  the  only  cases  which 
subftcrlbe  to  this  general  rule.  They  comprise, 
simply,  those  which  hold  In  varied  phraseology 
the  existence  of  the  rule.  It  Is  believed  that 
every  case  In  the  note  affirms,  or  at  least  ad- 
mits, the  rule  to  be  as  stated ;  but  the  cases 
other  than  those  contained  In  this  division  re- 
fer more  particularly  to  the  explanation  and 
application  of  the  different  exceptions  to  It 

The  foregoing  are  only  cases  In  which  the 
general  rule  has  been  asserted,  and  the  evidence 
of  the  Independent  crime  rejected.  As  before 
stated,  every  case  in  the  note  acknowledges  the 
existence  of  the  general  rule,  either  openly  or 
tacitly ;  but  those  which  follow  relate  to,  and 
exhibit  one  or  more  of  the  exceptions  to.  the 
general  rule,  an  attempt  to  state  which  will 
now  be  made. 

That  Is  to  say.  when  evidence  offered  by  the 
prosecution  in  a  criminal  action  tends  to  prove 
a  relevant  or  essential  fact,  and  is  competent 
62  L.  R.  A. 


for  that  purpose,  the  circumstance  that  it  also 
tends  to  prove  another  distinct  or  independent 
crime  than  that  for  which  the  accused  is  being 
tried  does  not  render  such  evidence  Inadmissi- 
ble. These  exceptions  have  generally  been  stated 
to  occur  when  the  evidence  of  the  Independent 
crime  tends  to  prove,  either:  Motive:  intent; 
the  Identity  of  the  accused  as  the  perpetrator 
of  the  crime  charged ;  or  where  the  Independent 
crime  is  so  related  to  that  for  which  the  accused 
Is  being  tried  as  to  form  part  of  a  common 
scheme,  plan,  or  system. 

To  these  may,  or  rather  should,  be  added : 
Where  the  evidence  of  such  other  Independent 
crime  forms  part  of  the  res  gesta.  The  ac- 
quisition of  a  knowledge  of  the  general  princi- 
ples governing  those  exceptions  to  the  gen- 
eral rule  that  the  distinct  offense  Is  Inadmis- 
sible is  comparatively  easy.  The  difficulty  lies 
in  the  application  of  those  principles  to  the 
Individual  case.  As  was  well  said  by  the  Lord 
Chancellor  in  delivering  the  Judgment  of  the 
privy  council  in  a  recent  case:  •'The  princi- 
ples which  must  govern  the  decision  of  the 
case  are  clear,  though  the  application  of  them 
is  by  no  means  free  from  difficulty.  .  .  . 
The  statement  of  these  general  principles  is 
easy,  but  it  is  obvious  that  it  may  often  be  very 
difficult  to  draw  the  line,  and  to  decide  whether 
a  particular  piece  of  evidence  Is  on  the  one 
side  or  the  other."  Makin  v.  Atty.  Gen.  [1804] 
A.  C.  57,  63  L.  J.  P.  C.  N.  S.  41.  6  Reports, 
373,  69  L.  T.  N.  S.  778,  17  Cox  C.  C.  704,  58 
J.  P.  148. 

It  has  been  said  that  it  would  be  a  singular 
rule  of  law  that  a  person  accused  of  a  grave 
crime  could  compel  the  exclusion  of  Important 
and  relevant  testimony,  merely  by  committing 
two  f-^oules  at  the  same  time,  or  so  nearly  and 
Intimately  connected  that  the  one  could  not  lie 
proved  without  proving  the  other.  State  y. 
Folwell,   14.  Kan.   105. 

In  People  v.  Tucker.  104  Cal.  440,  38  Pac. 
195,  the  court  said :  "The  fact  that  testimony 
offered  tends  to  prove  another  offense  is  never 
a  valid  objection  to  its  Introduction.  On  the 
other  hand,  testimony  is  not  relevant  simply 
because  it  tends  to  show  that  the  defendant 
at  some  other  time  was  guilty  of  a  similar  of- 
fense. Guilt  cannot  be  shown,  nor  can  the 
weight  of  evidence  be  increased,  by  showing 
that  the  defendant  has  committed  other  of- 
fenses. When  such  evidence  is  offered,  the  same 
considerations  arise  as  upon  the  offer  of  other 
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Roden,  12  Cox  C.  C.  630;  Reg,  ▼.  Heesom, 
14  Cox  C.  C.  40;  Reg,  v.  Flannagan,  15  Cox 
C.  C.  403;  Makin  v.  Atiy.  Gen.  17  Cox  C.  C. 
704;  Reg.  v.  Oddy,  5  Cox  C.  C.  210;  Reg. 
V.  Holt,  Bell  C.  C.  280;  Reg.  v.  Burck,  4 
Fo8t.  &  F.  411;  Zoldoake  v.  State,  82  Wis. 
680,  52  N.  W.  778. 

2.  Where  such  evidence  tends  to  show  mo- 
tive. 

As  instances,  may  be  mentioned  those 
cases  in  which  improper  relations  between 
the  defendant  and  the  wife  of  deceased  have 
been  held  competent  as  showing  a  motive 
on  the  part  of  the  defendant  to  murder  the 
deceased. 

Pierson  v.  People,  79  N.  Y.  424,  35  Am. 
Rep.  524;   Stout  v.  People,  4  Park.  Crim. 


Rep.  132;  Johnson  ▼.  State,  17  Ala.  618; 
Com.  V.  Ferrigan,  44  Pa.  386. 

Here,  also,  may  be  included  that  class  of 
cases  in  which  it  has  been  held  competent 
to  show  evidence  of  a  previous  crime,  where 
it  is  charged  that  the  crime  for  which  the 
defendant  was  on  trial  was  committed  as  a 
preparation  for,  or  a  means  of  committing^ 
concealing,  or  escaping  from,  the  other 
crime. 

Rex  V.  Clevnes,  4  Car.  &  P.  221. 

Cases  in  which  two  or  more  crimes  have 
been  charged  against  the  defendant,  upon  the 
ground  that  the  crimes  were  all  committed 
with  a  single  motive,  and  with  a  single  end 
and  purpose  in  view. 

People  v.  Zucker,  20  App.  Div.  363,  46  N. 
Y.    Supp.    766;   PeopU  v.    Wood,    3  Park. 


testimony.  Is  the  evidence  relevant  and  compe- 
tent? Does  It  tend  to  prove  any  fact  material 
to   the  issues?" 

And  In  State  v.  Adams,  20  Kas.  311,  the 
court,  among  other  things,  said:  "A  party 
cannot,  by  multiplyiug  his  crimes,  diminish  the 
volume  of  competent  testimony  against  him. 
A  man  may  commit  half  a  dozen  distinct  crimes, 
and  the  same  facts,  or  some  of  them,  may  tend 
directly  to  prove  his  guilt  of  all ;  and  on  the 
trial  for  any  one  of  such  crimes  it  Is  no  ob- 
jection to  the  competency  of  such  facts,  as 
testimony,  that  they  also  tend  to  prove  his  guilt 
of  the  others.  By  this  rule,  whatever  is  done, 
in  preparation  for  a  crime,  or  in  concealing 
the  fruits,  Is  competent,  although  in  such  prep- 
aration or  concealment  Is  committed  another 
and  distinct  offense." 

In  trying  a  person  charged  with  one  offense 
It  is  ordinarily  inadmissible  to  offer  proof  of 
another  and  distinct  offense,  but  this  is  only 
because  the  proof  of  a  distinct  offense  has  or- 
dinarily no  tendency  to  establish  the  offense 
charged.  But  whenever  the  case  is  such  that 
proof  of  one  crime  tends  to  prove  any  fact 
material  in  the  trial  of  another,  such  proof  is 
admissible,  and  the  fact  that  It  may  tend  to 
prejudice  tlie  defendant  In  the  minds  of  the 
Jurors  Is  no  ground  for  its  exclusion.  People 
V.  Walters,  98  Cal.  138,  32  Tac.  804. 

Defendant  had  been  convicted  for  the  theft 
of  a  mare,  the  property  of  the  person  named  In 
the  indictment  as  the  owner ;  and,  upon  the 
trial,  the  state  proved  by  another  person  that 
Le  went  to  a  certain  house  in  another  county 
to  look  for  stolen  horses,  and  while  there  the 
defendant  came  out  of  a  room  and  went  to  a 
wood  pile;  that  witness  followed  and  arrested 
lilm :  that  he,  witnei<j,  found  a  gray  pony  at 
that  place  which  had  been  stolen  from  his 
brother  a  short  time  before ;  that  defendant 
claimed  this  pony  before  his  arrest.  It  was 
held  that  this  evidence  in  relation  to  the  gray 
pony  was  not  admissible.  Musgrave  v.  State, 
28  Tex.  App.  57.  11  S.  W.  927.  In  this  case 
the  conrt,  after  stating  the  rule  that  "there 
are  cases  in  which  it  is  admissible,  in  support 
of  the  charge  under  investigation,  to  adduce 
In  evidence  facts  which  may  refer  to,  and  be 
more  directly  connected  with,  other  offenses 
than  the  one  for  which  the  accused  is  on  trial ; 
or  even  to  go  directly  Into  and  show  other 
criminal  transactions  of  a  similar  character," — 
«ave  a  very  apt  illustration  of  the  application 
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of  the  rule,  showing  that  it  was  not  the  theft 
of  the  other  property  that  made  the  evidence 
competent,  but  it  was  the  taking  of  anything, 
even  a  thing  of  no  value,  for  the  taking  of 
which  an  accusation  for  larceny  could  not  be 
based,  because  the  taking  of  such  thing  at  the 
same  time  as  the  felonious  taking  of  the  prop- 
erty for  the  larceny  of  which  he  is  charged, 
tends  to  show  that  be  took  the  latter ;  and  the 
fact  that  the  thing  taken  contemporaneously 
with  the  property  mentioned  In  the  indictment 
is  something  of  value,  and  therefore  might  be 
the  subject  of  another  criminal  accusation.  In 
no  manner  affects  the  question  of  the  com- 
petency of  the  evidence. 

II.  To  show  motive, 

a.  In  general, 

1.  Common  scheme,  plan,  or  system. 

The  first  of  the  exceptions  is  that  evidence 
of  the  motive  which  suggests  the  doing  of  the 
act  constituting  the  crime  charged  is  always 
admissible,  notwithstanding  it  may  tend  to 
prove  an  independent  crime. 

As  is  stated  in  Phoplr  v.  Molineux,  It  Is 
not  Infrequently  regarded  in  the  popular  mind 
as  one  and  the  same  thing  as  Intent.  And,  as 
will  be  seen,  not  only  in  the  popular  mind,  but 
in  the  legal  and  Judicial  also,  are  they  mixed 
and  mingled  and  ''Jumbled  together  like  poi- 
sons and  antidotes  on  an  apothecary's  shelf." 

There  is,  however,  a  distinct  and  material 
difference.  Criminal  motive  is  the  Inducement, 
existing  in  the  minds  of  persons,  causing  them, 
first,  to  Intend  and  afterwards  to  commit  crime. 
It  exists  as  a  component  In  every  crime, — 
faintly  in  some ;  prominently  in  others ;  but  in 
all,  it  exists.  But  It  is  not  such  an  essential 
Ingredient  of  the  crime  as  to  be  necessary,  and 
In  some  cases  even  of  use,  In  securing  a  con- 
viction. In  the  abstract  It  might  be  said  that 
it  is  unnecessary. 

But  in  those  cases  In  which  the  evidence  of 
the  crime  charged  Is  for  the  most  part  or  wholly 
of  a  circumstantial  character,  motive  frequent- 
ly becomes  a  powerful  aid  in  Identifying  the 
accused,  and  thus  connecting  him  with  the 
commission  of  the  crime. 

And  where,  on  the  trial  of  a  criminal  action, 
evidence  is  offered  which  is  competent  proof  of 
Its  presence  In  the  mind  of  the  accused,  such  evi- 
dence is  not  to  be  rejected  because  it  also  show* 


soo 


New  Yobk  Coubt  of  Appeals. 


Oct.. 


dim.  Rep.  681 ;  doeraen  v.  Com.  99  Pa.  388; 
Shaffner  v.  Com.  72  Pa.  60,  13  Am.  Rep. 
649;  Haices  v.  £itatei  88  Ala.  37,  7  So.  302; 
People  V.  Murphy,  135  N.  Y.  460,  32  N.  E. 
138. 

3.  Where  such  evidence  tends  to  establish 
the  identity  of  the  person  affected  by  it  with 
the  person  who  committed  the  offense 
charged  in  the  indictment. 

People  V.  Sharp,  107  N.  Y.  427,  14  N.  E. 
319;  Com.  v.  Choate,  105  Mass.  451;  People 
V.  Rogers,  71  Cal.  565,  12  Pac.  679. 

Proof  of  other  offenses  is  allowed  in  ca8e<i 
where  the  offense  charged  is  the  result  of 
a  conspiracy  between  the  defendant  and 
others,  and  the  other  offense  forms  an  in- 
tegral part  of,  and  tends  to  prove,  the  con- 
spiracy to  commit  the  crime  charged  in  the 


indictment,  and  shows  the  defendant  to  be 
one  of  an  organization  banded  together  to 
commit  the  crime. 

Hester  y.  Com.  85  Pa.  139;  McManus  v. 
Com.  91  Pa.  57;  Spies  v.  People,  122  111. 
1,  12  N.  E.  866,  17  N.  E.  898. 

Another  offense  can  be  proved  where  both 
crimes  arc  so  connected  that  it  is  impossible 
to  distinguish  them,  and  the  other  offense 
forms  part  of  the  res  gesim. 

Brotcn  v.  Com.  76  Pa.  319;  People  v. 
Foley,  64  Mich.  148,  31  N.  W.  94. 

The  case  at  bar  is  not  included  in  any 
of  the  exceptions. 

People  V.  Smith,  162  N.  Y.  520,  56  N.  E. 
1001;  People  v.  Lonsdale,  122  Mich.  388,  81 
N.  W.  277. 

The   testimony   of   the   expert   witnesses^ 


or  tends  to  show  a  distinct  and  different  crime. 
These  particular  cases  show  when  such  evidence 
should  be  admitted,  and  why ;  and  also  when 
the  motive  comprehends,  and  the  evidence  of  it 
discloses,  a  common  scheme,  plan,  or  system. 

Where  the  defendant  was  on  trial  under  an 
Indictment  for  the  murder  of  one  of  his  chil- 
dren, and  two  other  indictments  were  pending 
against  him  for  the  murder  of  his  wife  and 
another  child;  and  the  prosecution  having  ad- 
duced evidence  tending  to  support  the  theory 
that  his  motive  for  killing  them  all  was  to  re- 
move an  obstacle  to  the  consummation  of  a  sec- 
ond marriage,  which  was  in  fact  celebrated  a 
few  days  after  their  deaths,  —  any  evidence 
connecting  him  In  any  way  with  the  murder  of 
the  other  members  of  his  family  is  relevant  and 
admissible,  as  bearing  on  the  question  of  mo- 
tive. Hawes  v.  State,  88  Ala.  37,  7  So.  302. 
The  court  said  that  the  theory  of  the  prosecu- 
tion In  this  case,  as  developed  on  the  trial, 
was,  that  the  defendant  conceived  that  the 
lives  of  his  wife  and  their  two  children  stood 
between  him  and  the  consummation  of  a  sec- 
ond marriage ;  and  hence,  that  the  motive  which 
prompted  the  murder  of  each  of  them  was  the 
same.  There  was  evidence  tending  strongly 
to  support  this  theory,  and  to  show  that  the 
death  of  each  one  of  the  victims  was  but  a 
part  of  the  system  in  which  the  lives  of  all 
were  Involved,  and  in  the  working  out  of  which 
to  the  accomplishment  of  defendant's  ulterior 
purpose  the  life  of  each  was,  in  substantially- 
the  same  manner,  ruthlessly  sacrificed.  Under 
these  circumstances,  all  evidence  going  in  any 
way  to  connect  the  defendant  with  the  murder 
of  his  wife  or  one  of  his  daughters  was  relevant 
to  the  issues  Involved  on  his  trial  for  the  mur- 
der of  the  other  daughter,  and  was  properly  ad- 
mitted. 

Upon  a  trial  for  arson,  where  it  appeared 
from  the  testimony  of  a  witness  that  he  set 
fire  to  the  premises  mentioned  in  the  indictment, 
which  were  in  New  York  city,  and  that  he  was 
employed  by  the  defendant  to  do  so,  proof  upon 
the  part  of  the  people  that,  prior  to  the  fire 
charged  In  the  indictment,  the  premises  were 
Insured  by  the  accused  in  his  own  name,  and 
he  concocted  and  subsequently  carried  out  a 
scheme  to  burn,  at  about  the  same  time,  in  a 
house  which  he  owned  in  Newark,  New  Jersey, 
and  had  insured  in  the  name  of  another  per- 
son, personal  property  removed  from  the  New 
York  house  to  the  house  in  Newark,  New  Jer- 
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sey,  to  the  end  that  it  might  there  be  destrDyed 
by  an  incendiary  fire;  coupled  with  proof  that 
the  same  accomplice  was  concerned  In  both 
fires,  and  that  both  fires  were  planned  by  the 
accused  to  secure  the  insurance  money, — la 
competent  upon  the  trial  of  the  indictment  for 
the  fire  in  New  York,  as  the  two  fires  were  so 
inseparably  related  in  plan  and  execution  that 
they  might  be  regarded  as  a  single  transaction 
having  two  branches.  People  v.  Zucker,  20 
App.  Dlv.  363,  46  N.  Y.  Supp.  756,  Affirmed 
In  154  N.  Y.  770,  49  N.  B.  1102. 

On  a  trial  for  larceny  in  stealing  horses, 
evidence  that,  upon  the  same  night  that  the 
horses  were  stolen,  the  smokehouse  of  the 
owner  of  the  horses,  with  its  contents,  was 
burned,  is  not  competent  upon  the  theory  that 
the  defendant  set  fire  to  the  prosecutor's  smoke- 
house for  the  purpose  of  creating  a  diversion 
so  as  more  effectually  to  make  escape  with  the 
horses,  where  it  appeared  from  the  record  that 
the  burning  of  the  smokehouse  of  the  prosecu- 
tor was  wholly  unconnected  with  the  stealing 
of  his  horses,  although  it  may  have  been  on 
the  same  night.     Wiley  v.  State,  3  Coldw.  862. 

This  particular  subject  Is  also  generally  dis- 
cussed in  the  following  cases :  Com.  v.  Rob- 
inson, 146  Mass.  671,  16  N.  E.  452;  Bebersteln 
V.  Territory,  8  Okla,  467,  58  Pac.  641, — infra, 
III.  b,  1 ;  Mayer  v.  People.  80  N.  Y.  364 ;  Peo- 
ple V.  Peckens,  153  N.  Y.  576,  47  N.  E.  883, — 
infra.  III.  b,  2;  Carroll  v.  Com.  84  Pa.  107; 
Campbell  v.  Com.  84  Pa.  187;  Hester  v.  Com. 
85  Pa.  139 ;  McManus  v.  Com.  01  Pa.  57 ;  Duf- 
fy V.  Com.  6  W.  N.  C.  311 ;  State  v.  Phelps,  5 
S.  D.  480,  59  N.  V7.  471,— M/ra,  V.  b;  Zoldoske 
V.  SUte,  82  Wis.  580,  62  N.  W.  ITS,— infra,  VI. 
d;  People  v.  Ascher,  126  Mich.  637.  86  N.  W. 
140,— tnfra,  VII.  a;  Barton  v.  State,  28  Tex. 
App.  483,  13  S.  W.  783;  Leeper  v.  State,  29 
Tex.  App.  63,  14  8.  W.  S9S,— infra,  XVI.  a,  1. 

The  following  cases  are  other  instances  of 
when  evidence  of  another  crime  which  tends  to 
show  motive  for  the  commission  of  the  crime 
being  investigated  should  be  admitted  or  re- 
jected, and  in  which  a  common  scheme,  plan» 
or  system  Is  not  suggested. 

2.  In  particvlar  instances, 

(a)  Murder, 

Evidence  of  a  distinct  substantive  offense 
as  a  general  rule  cannot  be  admitted  in  support 
of  another  offense.  Such  proof  is  never  admissi- 
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given  upon  the  trial,  by  comparison  of  the 
conceded  -writings  of  the  defendant  with 
those  writings  which  were  not  conceded  by 
him,  was  illegal,  inasmuch  as  the  authen- 
ticity of  the  writings  not  conceded  by  the  de- 
fendant was  not  directly  the  subject-matter 
of  the  issue  to  be  tried,  and  its  admission 
was  prejudicial  error. 

Under  the  common  law,  and  prior  to  the 
enactment  of  any  statute  on  the  subject, 
handwriting  would  be  proved  (1)  by  the 
testimony  of  the  party  wh©  wrote;  (2)  by 
a  witness  who  saw  the  writing  done ;  ( 3 )  by 
the  opinion  of  a  witness  who  had  seen  the 
party  write  on  other  occasions,  if  once  only; 
(4)  by  the  opinion  of  a  witness  who  had 
seen  documents  purporting  to  be  written  by 
the  same  party,  which,  by  subsequent  com- 


munication with  such  party,  he  had  reason 
to  believe  were  the  authentic  writings  of 
such  party. 

Doe  ex  dem.  Mudd  v.  Buckermore,  5  Ad. 
&  El.  703;  Stranger  v.  Rcarle,  1  Esp.  14; 
PeopU  V.  Kennedy,  34  Misc.  101,  69  N.  Y. 
Supp.  470;  Eyncs  v.  McDermotty  82  N.  Y. 
41,  37  Am.  Rep.  638;  Milee  v.  Loomis,  75 
N.  Y.  288,  31  Am.  Rep.  470;  Randolph  v. 
Loughlin,  48  N.  Y.  456;  Dubois  v.  Baker,  30 
N.  Y.  355;  Van  Wyck  v.  Mcintosh,  14  N. 
Y.  439;  Stokes  v.  United  States,  157  U.  S. 
187,  39  L.  ed.  667,  16  Sup.  Ct.  Rep.  617.  ' 

Ck)mparison  cannot  be  made  by  an  expert 
in  handwriting  placing  two  pieces  of  evi- 
dence (not  being  the  subject  of  the  action) 
in  juxtaposition,  and  comparing  one  with 
the  other,  and  declaring  his  opinion  as  to 


ble  unless  there  is  some  logical  connection  be- 
tween the  two  crimes,  from  which  it  can  be 
said  that  the  one  tends  to  establish  the  other. 
Farris  v.  People,  129  III.  621,  4  L.  R.  A.  582, 
21   N.  E.  821. 

On  a  trial  for  murder,  the  admission  of  evi- 
dence that  defendant  committed  the  crime  of 
rape  upon  the  wife  of  the  murdered  man  within 
half  an  hour  after  the  killing,  upon  the  theory, 
that  such  evidence  tended  to  prove  the  motive 
or  intent  with  which  the  homicide  was  com- 
mitted, was  prejudicial  error.     Ibid. 

On  a  trial  of  an  indictment  for  murder  the 
facts  tended  to  prove  that  robbery  was  the  mo- 
tive for  the  killing  of  deceased,  who  was  a 
guest  at  the  house  of  another ;  that  a  fair  had 
been  held  at  such  house  on  the  night  of  the 
homicide,  and  that  defendant  was  present  dur- 
ing such  fair,  and  at  its  close,  and  witnessed  the 
counting  of  the  money  taken  thereat;  that  he 
went  oflf  for  a  few  minutes,  returning  with  a 
gun  and  wearing  a  disguise,  and,  meeting  the 
proprietor  of  the  house  just  outside  of  the 
house,  shot  and  killed  him,  and  then  Immediate- 
ly entered  the  house  and  shot  deceased,  leav- 
ing none  remaining  except  some  females  from 
whom  he  took  the  proceeds  of  the  fair.  The 
killing  of  the  other  person  than  the  deceased 
was  objected  to,  because  the  defendant  was 
not  on  trial  for  the  killing  of  such  third  party. 
It  was  held  that  the  evidence  of  such  killing 
tended  to  show  that  the  purpose  of  the  defend- 
ant was  to  kill  all  the  men  present  who  could 
offer  resistance  to  his  intended  robbery,  and  was 
properly  admitted.  West  v.  State,  42  Fla.  244, 
28  So.  430. 

Where  the  public  prosecutor,  on  the  trial 
of  an  Indictment  for  murder  of  the  prisoner's 
wife,  in  the  absence  of  direct  evidence  of  the 
alleged  murder,  offered,  with  other  presumptive 
evidence,  testimony  to  prove  an  adulterous  in- 
tercourse subsisting  between  the  prisoner  and 
another  woman  for  some  months  before  and 
down  to  the  time  of  the  alleged  murder.  It  was 
held  that  such  testimony  was  admissible,  not 
to  prove  the  corpus  delicti,  but  to  repel  the 
presumption  of  innocence  arising  from  the  con- 
Jngal  relation.  State  v.  Watkins,  9  Conn.  47, 
:ll  Am.  Dec.  712.  Nothing  appears  to  be  said 
In  this  case  as  to  the  proof  being  that  of  an- 
other crime. 

But  by  a  statute  of  Connecticut  adultery  is 
made  an  indictable  offense.  Ibid,  It  Is  sug- 
gested that  the  evidence  was  also  admissible 
62  L.  R.  A. 


for  the  purpose  of  showing  a  desire  on  the 
part  of  the  accused  to  be  rid  of  his  wife,  there- 
by furnishing  a  motive  for  effecting  her  death. 

On  the  trial  of  a  criminal  prosecution,  where 
the  facts  and  circumstances  offered  In  evidence 
amount  to  proof  of  a  crime  other  than  that 
charged,  and  there  Is  ground  to  believe  that 
the  crime  charged  grew  out  of  It,  or  was 
caused  by  It,  such  facts  and  circumstances  may 
be  admitted  to  show  the  9110  animo  of  the  ac- 
cused. Consequently,  evidence  was  admissible 
on  the  part  of  the  commonwealth,  on  a  trial 
for  murder,  of  an  adulterous  Intercourse  bfr 
tween  the  wife  of  the  deceased  and  the  pris- 
oner, continuing  down  to  or  near  the  time  of 
the  homicide,  aa  tending  to  show  a  motive  for 
the  act ;  though  Independent  acts  of  adultery, 
disconnected  from  other  evidence  In  the  case, 
could  not  have  been  shown.  Com.  v.  Ferrlgan, 
44  Pa.  386. 

On  a  trial  for  murder  of  a  policeman,  where 
It  appeared  that,  about  three  weeks  before  the 
homicide,  defendant,  in  speaking  of  his  pre- 
vious arrests  by  deceased  and  other  policemen, 
remarked,  in  substance,  that,  in  case  of  his 
arrest  again,  and  he  was  not  allowed  to  give 
bond,  and  he  had  a  gun  with  him,  "he'd  be 
damned  if  the  fight  didn't  begin  right  there," 
— it  was  held  that  the  evidence  was  admissible 
on  the  issue  of  malice  and  motive.  Miller  v. 
State,  31  Tex.  Crlm.  Rep.  600,  21  S.  W.  925. 

Where,  on  the  trial  of  an  Indictment  for 
murder,  It  appeared  that  the  accused  and  de< 
ceased  lived  together  alone,  and  that  the  de- 
ceased had  lost  a  baby  for  whose  death  accused 
was  suspected  to  be  responsible,  it  Is  competent 
for.  the  state  to  prove  the  circumstances  of  the 
death  of  the  baby  of  the  deceased,  and  that  it 
exhibited  symptoms  which  might  have  been 
caused  "by  air  being  choked  off  from  the  blood," 
as  these  circumstances,  although  remote.  Indi- 
cate the  probable  motive  that  defendant  had 
in  killing  deceased.  Hamblln  v.  State  (Tex. 
Crlm.  App.)  50  S.  W.  1019. 

On  the  trial  of  an  Indictment  for  murder, 
where  It  appeared  that  the  defendant  was  a 
married  man  not  having  lived  with  his  wife 
for  some  years,  and  that  the  deceased,  who  had 
kept  house  for  him,  was  a  married  woman  liv- 
ing separate  from  her  husband,  evidence  on  the 
part  of  the  state  is  admissible  to  show  that, 
on  the  Sunday  night  before  the  murder,  the 
defendant  met  the  deceased  and  another  woman, 
anda  after  endeavoring  to  persuade  her  to  re< 
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whether  one  was  written  by  the  accused,  or 
the  other  written  by  the  accused,  or  both 
by  one  person. 

People  V.  Kennedy,  34  Misc.  101,  69  N. 
Y.  Supp.  470;  People  v.  Dorthy,  50  App. 
Div.  44.  63  N.  Y.  Supp.  592;  People  v.  Corey, 
148  N.  Y.  476.  42  N.  E.  1066;  Shaw  v.  Bry- 
ant, 90  Hun,  374,  35  N.  Y.  Supp.  909;  Mc- 
Kay V.  La8her,  42  Hun,  270,  121  N.  Y.  477, 
24  N.  E.  711 ;  Clark  v.  Douglass,  6  App.  Div. 
547,  40  N.  Y.  Supp.  769;  Mutual  L.  Ins.  Co, 
V.  Suiter,  131  N.  Y'.  557,  29  N.  E.  822; 
Kanouse  v.  Martui,  15  How.  198,  14  L.  ed. 
660;  KnighVs  Appeal,  19  Pa.  493;  King  v. 
Chase,  15  N.  H.  9,  41  Am.  Dec.  675;  Tomp- 
kins V.  Hunter,  149  N.  Y.  117,  43  N.  E.  532. 

The  rule  of  the  common  law  requiring  per- 
sonal knowledge  on  the  part  of  the  witness 


has  been  relaxed  in  two  cases:  First,  where 
the  writings  are  of  such  antiquity  that  liv- 
ing witnesses  cannot  be  had,  and  yet  are  not 
so  old  as  to  prove  themselves;  and,  second, 
where  other  writings  admitted  to  be  gen- 
uine are  already  in  tlie  case. 

A  case  cannot  be  found  where  the  stand- 
ard of  comparison  was  proved  in  the  case 
only  by  the  opinion  of  experts,  and  where 
the  coeflicient  of  error  was  increased,  as 
it  was  in  this  case,  by  successive  compari- 
sons  on   comparisons   on   comparisons. 

Miles  v.  Loomis,  76  N.  Y.  288,  31  Am. 
Rep.  470;  Randolph  v.  Loughlin,  48  N.  Y. 
456;  Dubois  v.  Baker,  30  N.  Y.  355. 

The  writings  made  by  the  defendant  at 
the  request  and  under  the  instruction  of  the 
expert  witness,  Kinsley,  were  inadmissible 


turn  home  with  htm,  followed  her,  using  threat- 
ening and  insultingr  language  to  her,  and  vio- 
lently assaulted  her  and  the  woman  compan- 
ion who  was  with  her, — as  it  bore  directly  on 
the  question  of  malice  and  motive :  since  It 
tended  to  show  that  a  crisis  had  been  reached 
in  their  affairs,  and  that  the  defendant  was 
very  angi-y  at  the  deceased.  State  v.  Bradley, 
67  Vt.  465,  32  Atl.  238. 

On  a  trial  of  a  person  for  the  murder  of  his 
wife,  the  prosecution  was  permitted  to  prove 
by  a  police  Justice  that  the  deceased  had  made 
a  complaint  against  the  prisoner  for  assault 
and  battery,  upon  which  the  prisoner  was  ar- 
rested, an  examination  was  had,  and  the  pris- 
oner was  held  to  bail.  It  was  held  that  the 
testimony  was  properly  received,  as  it  tended 
to  show  the  extent  of  the  difficulty  between  the 
parties.  McCann  v.  People,  8  Park.  Crim.  Rep. 
•J72. 

Upon  the  trial  of  an  Indictment  for  the  mur- 
der of  a  surety  on  the  ball  bond  of  a  person 
charged  with  theft,  the  court  admitted  in  evi- 
dence an  indictment  against  the  defendant  and 
Another  for  an  assault  with  intent  to  murder 
the  person  so  charged  with  theft.  It  was  held 
that,  in  and  of  itself,  the  evidence  would  have 
been  clearly  inadmissible,  but,  taken  in  con- 
nection with  the  other  facts  in  the  case,  the 
evidence  tended  to  establish  a  reason  for,  and 
a  motive  which  actuated,  the  hostility  of  the 
defendant  towards  the  deceased,  and  was  an 
appropriate  matter  to  be  considered  and  weighed 
by  the  jury,  in  connection  with  the  other  testi- 
mony^. In  determining  the  question  of  motive, 
and  fixing  the  identity  of  the  murderer.  Ruck- 
er  V.  State,  7  Tex.  App.  540. 

On  the  trial  of  a  person  for  murder  evi- 
dence that,  immediately  after  the  shooting,  there 
was  found  In  a  pocket  of  the  clothing  of  the  de- 
ceased a  purse  with  some  change  in  It,  and  that 
the  pocket  was  partly  turned  inside  out.  Is  ad- 
missible, even  though  it  tends  in  some  degree 
to  show  that  robbery  was  the  motive  of  the 
assault, — which  seemed  to  be  the  particular  ob- 
jection made  to  it ;  as  that  consideration  would 
not  make  the  evidence  inadmissible,  and  there 
was  no  ground  for  the  contention  by  the  de- 
fendant that  it  was  so  because  it  tended  to  prove 
another  and  distinct  crime.  People  v.  Gleason, 
127  Cal.  323,  59  Pac.  592. 

Upon  the  trial  of  a  wife  and  her  paramour 
for  poisoning  her  husband,  it  appeared  in  the 
evidence  that  the  defendants,  for  several  years 
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before,  had  been  guilty  of  adultery  with  each 
other.  The  court  instructed  the  Jury  that  the 
evidence  of  the  adultery  was  admissible,  not  for 
the  mere  purpose  of  proving  that  the  man  had 
been  guilty  of  adultery  with  the  wife  of  the 
deceased,  but  such  proof  was  held  admissible 
on  the  question  of  motive ;  and  the  court,  in 
such  instruction,  merely  called  the  attention 
of  the  Jury  to  a  particular  portion  of  the  evi> 
dence,  which  it  was  proper  for  the  court  to  do. 
Slebert  v.  People,  143  111.  571,  32  N.  B.  431. 

On  a  trial  for  murder  the  court  should  not 
permit  a  witness  to  detail  the  facts  connected 
with  an  alleged  robbery  of  the  deceased  by  the 
accused,  the  mode  of  extorting  the  money  from 
the  deceased,  and  all  the  facts  connected  with 
the  commission  of  that  offense, — and  to  do  so 
was    reversible    error.      Ibid. 

But  sec  State  v.  Kent,  5  N.  D.  516,  suh  nom. 
State  V.  Pancoast,  35  L.  R.  A.  518,  67  N.  W. 
1052,  infra. 

It  is  proper,  in  a  criminal  case,  to  prove  the 
commission  by  the  accused  of  another  and  col- 
lateral crime  where  such  crime  furnishes  a  mo- 
tive for  the  commission  of  the  crime  for  which 
the  accused  Is  being  tried ;  and  where  the  ac- 
cused, as  a  witness  for  himself,  has  denied  the 
existence  of  the  motive  which  the  evidence  of 
the  state  tends  to  show  prompted  the  commis- 
sion of  the  crime  for  which  he  is  being  tried, 
it  is  proper  to  show  by  him,  on  cross-examina- 
tion, the  commission  of  the  collateral  crime 
that  furnishes  such  motive.  State  v.  Kent,  5 
N.  D.  516,  8uh  nom.  State  v.  Pancoast,  35  U 
R.  A.  518,  67  N.   W.  1052. 

But  see  Martin  v.  Com.  93  Ky.  189,  19  8. 
W.  580,  infra,  II.  b. 

ITpon  the  trial  of  an  indictment  for  murder 
evidence  is  admissible,  on  the  part  of  the  state, 
to  prove  that,  immediately  following  the  homi- 
cide, the  defendant  tore  down,  and  destroyed 
with  fire,  a  cabin  upon  the  ground  which  was 
the  subject  of  controversy  between  him,  upon 
the  one  hand,  and  the  deceased  and  others,  on 
the  other  hand,  for  the  purpose  of  showing  the 
motive  and  intent  of  the  defendant  State  r. 
McGann  (Idaho)  66  Pac.  823. 

But  upon  the  trial  of  an  Indictment  for  mur- 
der the  minutes  of  the  grand  Jury  showlus 
that  an  indictment  for  blackmailing  had  been 
ordered  by  that  body  against  the  accused  upon 
the  complaint  of  the  person  killed  is  inadmissi- 
ble, if  there  is  no  proof  tending  to  show  that 
the  prisoner  had  any  knowledjse  of  such  action 


2901. 


Pbopub  v.  Molineux. 


SOS 


as  standards  of  comparison,  or  for  any  oth- 
er purpose. 

Hyne9  V.  McDermoii,  82  N.  Y.  41,  37  Am. 
Rep.  538;  Hickory  v.  United  States,  151  U. 
8.  303,  307,  38  L.  ed.  170,  173,  14  Sup.  Ct. 
Rep.  334;  Com.  v.  Allen,  128  Mass.  46,  35 
Am.  Rep.  356;  Gilbert  v.  Simpson,  6  Daly, 
29;  Williams  v.  State,  61  Ala.  33. 

Chapter  36  of  the  Laws  of  1880,  as 
amended  by  chap.  555  of  the  Laws  of  1888, 
is  unconstitutional  and  void.  T^w  statute 
permits  the  comparison  of  a  disputed  writ- 
ing with  any  writing  ''proved  to  the  satis- 
faction of  the  court  to  be  genuine." 

Ball  V.  Van  Vranlcen,  28  Hun,  404;  Mc- 
Kay V.  lAuher,  121  N.  Y.  477,  24  N.  E,  711. 

The  defendant  is  entitled  to  a  trial  by 
jury. 


Under  this  statute  the  judge  may  have 
in  his  absolute  power  the  determination  of 
what  may  be  in  other  cases,  as  it  was  in  this, 
the  chief  question  of  fact. 

Mr.  DaTid  B.  Hill,  with  Mr.  Eiis«n« 
A.  Philbin,  for  respondent: 

The  evidence  tending  to  show  the  death 
of  Henry  G.  Barnet  by  poisoning  at  the 
hands  of  the  defendant,  shortly  prior  to  the 
poisoning  of  Mrs.  Adams,  was  properly  ad- 
mitted. 

We  concede  the  general  rule  to  be  that, 
upon  the  trial  of  a  defendant  for  one  crime 
charged  in  an  indictment,  it  is  improper  to 
prove  the  commission  of  another  and  dis- 
tinct oiTense.  The  only  material  questions 
presented  upon  this  subject  arise  upon  the 


by  the  grand  jury ;  since,  under  such  clrcum- 
atances.  It  has  no  tendency  to  show  a  motive 
In  the  prisoner  for  killing;  the  deceased.  Had 
the  prisoner  known  of  the  action  of  the  grand 
Jury  there  would  have  been  no  error  in  receiv- 
ing it  Stokes  V.  People,  53  N.  Y.  164,  13  Am. 
Bep.  i02. 

On  a  trial' for  murder  the  state  was  permitted 
to  prove  that  defendant's  brother  was  killed, 
about  two  years  before,  by  deceased  and  an- 
other; that  such  other  was  waylaid  and  killed 
about  a  year  before,  and  that  defendant  and 
iiis  brother-in-law  were  arrested  on  suspicion 
of  that  murder,  but.  defendant  was  not  indicted 
therefor.  Objection' was  urged  to  this  testimony 
on  the  ground  that  the  defendant  was  in  no  way 
connected  with  the  killing  of  the  person  who 
had  united  with  the  deceased  in  killing  defend- 
ant's brother,  and  that  such  testimony  was  Ir- 
relevant and  calculated  to  prejudice  defendant's 
cause  before  the  jury.  It  was  held  that  the 
testimony  as  to  the  killing  of  the  person  who' 
united  with  the  deceased  in  killing  defendant's 
brother  should  have  been  excluded,  but  that 
the  testimony  as  to  the  killing  of  defendant's 
brother — by  the  deceased  (for  whose  murder 
the  defendants  were  on  trial)  and  the  other 
person — was  permissible,  as  it  tended  to  prove 
motive  on  the  part  of  defendant  for  the  killing 
of  deceased.  Pryor  v.  State,  40  Tex.  Crim.  Rep. 
«43,  51  S.  W.  375. 

On  the  trial  of  an  Indictment  for  murder, 
It  appeared  that  the  defendant  and  deceased 
lived  together  just  as  a  man  and  wife  would 
do,  and,  after  proving  this,  the  witness  by 
whom  it  was  proved,  was  asked :  "Did  they 
ever  have  any  difficulty  before  (meaning  the 
deceased  and  the  prisoner  at  the  bar),  and 
what  was  the  nature  of  those  difficulties  if  they 
bad  any?" — to  which  question  the  prisoner  ob- 
jected as  tending  to  prove  a  separate  and  dis- 
tinct offense,  unless  shown  by  the  common- 
wealth to  be  connected  in  point  of  time  with  the 
offense  charged  In  the  Indictment;  but  the 
court  overruled  the  objection,  and  instructed  the 
Jury  that  evidence  of  antecedent  difficulties 
was  not  admitted  to  show  that  because  they  had 
bad  difficulties  before  they  had  the  one  which  is 
the  subject  of  this  investigation,  but  to  show 
motive  and  the  relation  of  the  parties  to  each 
other.  And  this  was  affirmed.  O' Boyle  v.  Com. 
100  Va.  785,  40  S.  R.  121.  The  opinion  states 
that  "this  whole  subject  was  most  exhaustively 
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Investigated  in  the  recent  case  of  Peoplb  v. 
HoLiNEUX,  on  an  indictment  for  murder." 

Where  the  defendant  was  indicted  for  the 
murder  of  a  girl  ten  years  of  age,  whose  body 
was  found  with  that  of  her  mother,  who  had 
also  been  murdered,  lying  upon  a  bed  at  their 
residence,  the  mother's  .underclothing  bearing 
evidence  of  an  assault, — it  was  held  that  the 
state  was  entitled  to  show,  in  connection  with 
the  situation  of  the  body  of  the  child,  the  con- 
dition of  the  body  of  the  mother  when  found, 
and  of  the  clothing  of  it,  in  order  that  the  con- 
nection of  the  defendant  with  the  crime  of 
which  he  was  accused,  the  circumstances  under 
which  it  was  committed,  and  the  motives  which 
prompted  it,  might  be  more  fully  understood. 
State  V.  Dooley,  89  Iowa.  584,  57  N.  W.  414. 

By  a  statute  of  Ohio  it  is  provided  "that 
every  person  who  shall  wilfully  and  maliciously 
remove,  break,  displace,  throw  down,  destroy, 
or  in  any  manner  injure,  any  Iron,  wooden,  or 
other  rail,  etc. ;  ...  or  who  shall  wilfully 
and  maliciously  place  any  obstruction  or  ob- 
structions upon  the  rails  or  tracks  of  any  such 
railroad, — shall,  on  conviction  thereof,  be  pun- 
ished :  .  .  .  I'rovided ,  however,  that,  if 
any  person  shall,  by  the  commission  of  either  of 
the  aforesaid  offenses,  occasion  the  death  of  any 
person  or  persons,  the  person  so  offending  shall 
be  deemed  guilty  of  murder  In  the  first  or  second 
degree,  or  manslaughter,  according  to  the  na- 
ture of  the  offense." 

On  the  trial  of  an  indictment  for  murder, 
where  it  appeared  that  on  the  7th  of  May 
the  defendant  placed  an  obstruction  upon  the 
railroad  track,  which  struck  the  engine  under 
where  the  deceased  was  standing,  threw  him 
out,  forward  on  the  track,  when  he  was  run 
over  and  instantly  killed,  evidence  was  admitted 
in  reference  to  the  cutting  of  a  derrick  and 
putting  of  a  tie  on  the  track  on  the  22d  of 
February,  and  a  rail  on  the  5th  of  March.  De- 
fendant's counsel  asked  the  court  to  charge 
that  such  evidence  could  not  be  taken  into  con- 
sideration in  determining  the  fact  that  defend- 
ant put  the  obstruction  on  the  track  on  the  7th 
of  May,  when  deceased  was  killed.  On  this  sub- 
ject the  court  charged :  "Alone,  such  testi- 
mony would  be  entitled  to  no  weight.  The  com- 
mission of  the  offense  must  be  clearly  shown 
by  other  testimony ;  circumstances  must  point 
to  the  defendant  as  the  guilty  person,  and  then 
you  may  consider  his  acts  and  declarations, 
ttougl,  the,  do  not  Pe>B«glSzl8  b'y*y CXS^rfC 


804 


Nkw  Yobk  Ooubt  of  Appeals. 


CCT.^ 


application  of  the  exceptions  to  the  facts 
involved  herein. 

Whether  the  evidence  in  any  particular 
ease  comes  within  the  well-known  excep- 
tions to  the  general  rule  is  often  the  diffi- 
cult question  to  solve,  and  not  as  to  what 
the  rule  itself  really  is. 

People  V.  Bharp,  107  N.  Y.  467,  14  N.  E. 
319. 

Evidence  of  other  poisonings  is  admissible 
in  poisoning  cases. 

Gocrsen  v.  Com,  99  Pa.  388 ;  Jones,  Ev.  S 
143;  Taylor,  Ev.  §  328 ;  Zoldoske  v.  State,  82 
Wis.  580,  52  N.  W.  778;  Reg.  v.  Flannagan, 
15  Cox  C.  C.  403;  Makin  v.  Atty.  Qen.  17 
Cox  C.  C.  704;  Rep.  v.  Cotton,  12  Cox  C,  C. 
400;  Reg.  v.  Oeering,  18  L.  J.  M.  C.  N.  S. 
215. 


Evidence  of  other  arsons  is  admissible  in 
prosecutions  for  arson. 

Com.  V.  Bradford,  126  Mass.  42;  Com.  ▼. 
McCarthy,  119  Mass.  354;  Kramer  v.  Com^ 
87  Pa.  299;  People  v.  Zucker,  20  App.  Div. 
363,  46  N.  Y.  Supp.  766,  Affirmed  in  154  N. 
Y.  770,  49  N.  E.  1102;  Com.  v.  Choate,  105 
Mass.  451. 

Evidence  of  a  previous  robbery  has  been 
received  in  a  case  of  burglary. 

Hope  v.* People,  83  N.  Y.  418,  38  Am. 
Rep.  400. 

Evidence  of  other  forgeries  is  admissible 
in  forgery  cases. 

People  V.  Everhardt,  104  N.  Y.  591,  11 
N.  E.  62. 

Where  goods  are  obtained  by  means  of 
fraudulent    representations,    other    similar 


tense  charged,  so  far  as  they  Indicate  a  feel- 
ing that  will  supply  a  motive  for  the  deed,  or 
show  a  continued  purpose  to  do  it.'*  State 
V.   Brooks,   1   Ohio   Dec.   Reprint,   407. 

On  the  trial  of  a  husband  for  the  murder 
of  his  wife,  the  prosecution  has  the  right  to 
prove  a  long  course  of  iUtreatment  by  the  hus- 
band towards  his  wife,  and  violent  quarrels 
between  them,  resulting  in  personal  assaults 
upon  her,  accompanied  with  threats  against 
her  life,  or  any  other  motive  likely  to  Instigate 
the  commission  of  the  homicide.  In  such 
a  case,  where  his  wife  wss  forced  by  him  to 
lead  a  life  of  prostitution,  proof  of  many  for- 
mer assaults  by  him  on  her,  generally  to  make 
her  give  him  money  obtained  by  her  as  the 
fruits  of  her  shameful  life,  is  admissible,  as 
tending  to  show  the  relations  between  them,  his 
want  of  affection  for  her,  and  the  motive  or  in- 
tent with  which  he  committed  the  fatal  as- 
sault. Painter  v.  People,  147  111.  444,  33  N. 
E.  64. 

On  the  trial  of  a  husband  for  the  murder  of 
his  wife,  as  tending  to  show  that  his  motive 
and  Intent  were  to  get  rid  of  his  wife  in  order 
that  he  might  marry  another  woman,  it  was 
competent  for  the  state  to  introduce  in  evidence 
a  certain  deed  which  had  been  forged  by  de- 
fendant, and  conveyed  land  to  him,  for  the  pur- 
pose of  Inducing  the  second  woman  to  believe 
that  he  was  a  man  of  means  and  wealth.  And 
the  fact  that  said  deed  was  forged  subsequent  to 
the  death  of  his  wife  did  not  affect  its  admissi- 
bility as  a  potent  circumstance  to  indicate  the 
design  which  had  actuated  him  in  killing  his 
wife.  Any  evidence  that  goes  to  explain,  il- 
lustrate, or  prove  motive  for  which  a  crime 
has  been  committed,  is  admissible,  even  though 
the  facts  proved  occurred  after  the  death  of 
the  person  killed.  Morrison  v.  State,  40  Tex. 
Crim.  Rep.  473,  51   S.  W.  358. 

And,  his  motive  being  to  marry  another  wo- 
man, with  whom  he  was  infatuated,  it  was  com- 
petent, as  going  to  his  motive,  for  the  state  to 
prove  that  a  recommendation  of  defendant's 
character  and  standing,  gotten  up  to  be  used 
in  furtherance  of  his  purpose  to  marry  the  oth- 
er woman,  was  a  forgery ;  the  court  in  its 
charge  having  properly  limited  it  to  the  pur- 
pose of  showing  defendant's  motive  in  the  mur- 
der.   Ibid. 

Upon  the  trial  of  an  indictment  charging  the 
defendant  with  murdering  his  wife  by  adminis- 
tering poison  to  her,  it  was  proved  that  the 
62  L.  R.  A. 


defendant,  *in  a  conversation  with  the  witness, 
after  boasting  of  his  previous  extensive  inter- 
course with  women,  and  of  his  successful  meth- 
ods for  violating  their  persons,  admitted  having^ 
previously  contracted  two  secret  marriages* 
made  necessary  to  overcome  the  scruples  of  the 
women.  It  was  held  that  this  evidence  was 
clearly  admissible  on  the  question  of  motive. 
That  it  throw  light  upon  It.  That,  with  a  previ- 
ous secret  marriage,  the  publicity  of  his  later 
marriage  with  the  deceased  would  have  stamped 
him  as  a  bigamist,  and  have  ruined  his  repu- 
tation, if  it  would  not  have  subjected  him  to 
criminal  prosecution.  People  v.  Harris,  136 
N.  Y.  423,  33  N.  B.  65. 

Where -it  appeared  from  the  evidence  that 
the  deceased,  for  the  killing  of  whom  the  de- 
fendant was  being  tried  for  murder  and  an- 
other person  vKre  traveling  together,  and  they 
both  disappeared  at  the  same  time,  a  witness 
was  permitted  to  testify,  over  defendant's  ob- 
jection, about  the  finding  of  another  dead  body 
several  miles  distant  from  the  supposed  dead 
body  of  the  deceased,  for  the  killing  of  whom 
the  defendant  was  being  tried.  It  was  held  that 
the  testimony  was  admissible  to  show  motive, 
knowledge,  and  intent  on  the  part  of  the  de« 
fendant,  and  also  as  a  circumstance  developins 
the  rea  geatce  of  the  transaction  under  investi- 
gation ;  the  court  properly  limiting  and  re- 
stricting the  objects  and  purposes  for  which  the 
testimony  was  adduced,  and  for  which  alone  it 
could  be  legitimately  considered  by  the  jury. 
Morris  v.  State,  30  Tex.  App.  95.  16  S.  W. 
757. 

In  Johnson  ▼.  State,  24  Fla.  162,  4  So.  535, 
which  was  an  indictment  for  murder,  it  ap- 
peared that  the  deceased  was  killed  In  his  own 
bed,  in  the  house  inhabited  only  by  himself, 
his  wife,  and  the  defendant  The  testimony 
as  a  whole  showed  that  an  intimacy  had  sub- 
sisted for  several  years  prior  to,  and  continu- 
ing up  to,  the  homicide,  between  the  defendant 
and  the  wife  of  the  deceased.  The  testimony, 
objected  to,  showing  the  existence  of  this  in- 
timacy at  the  place  of  their  residence  before 
they  came  to  the  county  where  the  homicide 
was  committed,  their  conduct  going  to  show 
that  it  was  a  criminal  and  adulterous  Intimacy, 
and  their  association  having  continued  down 
to  the  time  of  the  murder,  the  court  held  that 
the  testimony,  thus  objected  to  and  sought  to 
be  stricken  out,  was  entirely  competent  to 
show  the  relations  of  all   the  parties  in  the 
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frauds  by  the  defendant  at  about  the  same 
time  may  be  shown. 

\Veyman  v.  People,  4  Hun,  511;  People  v. 
Peckem,  153  N.  Y.  676,  47  N.  E.  883;  Mayer 
V.  People,  80  N.  Y.  364. 

The  instances  in  which  evidence  of  other 
«nd  similar  crimes  is  admissible  are  prob- 
ably correctly  enumerated  in  Ooersen  ▼. 
Com.  99  Pa.  388,  as  follows:  (1)  To  estab- 
lish identity;  (2)  to  show  that  the  act 
charged  was  intentional  and  wilful,  and  not 
accidental;  (3)  to  prove  motive;  (4)  to 
show  guilty  knowledge  and  purpose,  and  to 
rebut  any  inference  of  mistake;  (5)  in  case 
of  death  by  poison,  to  prove  that  the  de- 
fendant knew  the  substance  administered  to 
be  poison;  (6)  to  show  him  to  be  one  of 
an  organization  banded  together  to  commit 


crimes  of  the  kind  charged;  (7)  to  connect 
the  other  offense  with  the  one  charged  as 
part  of  the  same  transaction. 

The  evidence  of  another  oiTense  is  admis- 
sible where  it  is  shown  to  be  "a  part  of  the 
same  criminal  scheme"  as  the  main  offense. 

People  V.  Murphy,  135  N.  Y.  451,  32  N. 
E.  138;  People  v.  Van  Tassel,  156  N.  Y. 
561,  51  N.  E.  274;  People  v.  Place,  157  N. 
Y.  585,  62.  N.  E.  576. 

The  evidence  relating  to  the  poisoning 
of  Barnet  was  admissible  upon  the  ground 
that  the  two  crimes  were  "a  part  of  the 
same  criminal  scheme." 

The  proof  as  to  the  other  crime  may  have 
been  inclusive,  but  the  people  had  the  right 
to  give  it,  and  have  it  submitted  to  the  jury 


house  at  the  time  of  the  murder,  as  well  as 
the  motive  of  the  defendant  to  murder  the  de- 
ceased. 

Upon  the  trial  of  a  person  charged  in  the  In- 
dictment for  the  murder  of  a  woman  to  whom 
he  had  been  married  and  with  whom  he  was 
living  as  his  wife,  the  state  was  permitted  to 
prove  that  he  had  a  former  wife  still  living, 
and  that  he  had  married  deceased  under  a  dif- 
ferent name  from  that  which  he  ktad  before 
borne,  and  that  he  had  imposed  upon  her  by  false 
letters  and  papers,  and  also  that  he  had  married 
another  woman  five  weeks  after  the  death  of  the 
deceased.  Ail  this  evidence  was  held  to  be  ad- 
missible for  the  purpose  of  repelling  the  pre- 
sumption of  conjugal  affection  on  the  part  of 
the  prisoner.  State  v.  Green,  35  Conn.  203. 
The  fact  that  proof  of  the  defendant's  previous 
marriage  to  another  person  was  proof  that  in 
marrying  the  deceased  he  had  been  guilty  of 
bi^ramy  does  not  appear  to  have  been  adverted 
to  by  either  the  court  or  counsel. 

Upon  the  trial  of  an  indictment  for  murder, 
the  prosecution  was  permitted  to  prove,  for  the 
purpose  of  showing  a  motive  for  the  commission 
of  the  crime,  that,  a  few  days  after  the  death 
of  the  deceased,  the  defendant  began  to  sell  his 
property,  and.  eleven  days  after  the  death, 
disappeared  from  his  home ;  and  that,  seven 
days  thereafter,  he  was  married  in  another 
state  to  the  wife  of  the  deceased,  and,  being 
put  upon  his  oath  by  a  clergyman  who  per- 
formed the  marriage,  and,  being  asked  by  him  if 
he  knew  any  legal  objection  to  his  entering  into 
the  matrimonial  alliance,  he  answered  that  he 
did  not.  He  was  married,  and  his  wife  was 
living.  This  was  objected  to  by  the  defendant 
as  tending  to  show  another  and  distinct  offense. 
It  was  held  that  the  evidence  was  admissible 
as  tending  to  show  a  motive  or  reason  why  the 
defendant  desired  the  removal  of  the  deceased. 
Plerson  v.  People,  79  N.  Y.  424,  35  Am.  Rep. 
627. 

Upon  a  trial  for  murder,  where  the  theory 
of  the  prosecution  is  that  the  homicide  was  com- 
mitted by  the  defendant  because  of  the  passion 
which  he  entertained  for  the  wife  of  the  de- 
ceased, and  of  the  criminal  intimacy  which  ex- 
isted between  them,  of  which  the  deceased  had 
knowledge,  testimony  of  the  criminal  intimacy 
Is  admissible  In  evidence,  in  order  to  show  mo- 
tive in  defendant  for  killing  the  deceased,  and 
also  to  show  the  degree  or  grade  of  the  crime 
that  has  been  committed.  As  a  general  rule. 
62  L.  R.  A. 


testimony  tending  to  show  the  commission  of 
another  offense  than  the  one  charged  is  not  ad- 
missible ;  but,  where  such  other  evidence  is  in- 
timately connected  with  the  one  charged,  im- 
portant proof  tending  to  establish  the  latter 
cannot  be  excluded  because  it  may  tend  to 
prove  the  defendant  guilty  of  the  other  offense. 
State  V.  Reed,  5.3  Kan.  767,  37  Pac.  174. 

Upon  the  trial  of  one  for  the  murder  of  his 
wife,  it  was  held  that  it  was  permissible  for 
fhe  state  to  prove  an  improper  intimacy  between 
the  defendant  and  a  woman  other  than  his  wife. 
Hall  V.  State,  40  Ala.  698. 

Living  together  in  adultery  or  fornication  is 
a  crime  in  Alabama. 

42  Ala.  Code  1896,  i  4310. 

Accused  and  his  sister  were  Indicted,  jointly, 
for  the  murder  of  the  sister's  husband,  and 
upon  the  trial  of  the  accused  the  people  were 
permitted  to  give  evidence  showing  incestuous 
relations  between  the  accused  and  his  sister 
as  a  motive  for  removing  the  deceased  out  of 
the  way,  so  as  to  afford  more  full  and  free  and 
safe  opportunity  for  vicious  intercourse  with 
her.  It  was  held  that  the  evidence  was  compe- 
tent, although  it  tended  to  prove  the  accused 
guilty  of  the  crime  of  incest.  Stout  v.  People, 
4  Parle.  Crim.  Rop.  132. 

Upon  the  trial  of  a  person  charged  with 
murdering  his  wife,  where  there  had  been  a  se- 
cret marriage,  and  it  was  shown  that  the  de- 
fendant had  written  notes  to  his  wife,  and  also 
had  corresponded  with  a  girl  whom  he  had 
promised  to  marry,  and  with  a  prostitute  with 
whom  he  was  intimate,  the  court,  in  holding 
that  the  notes  to  his  wife  and  the  correspond- 
ence with  the  other  two  women  were  competent 
evidence  against  him  am  showing  motive,  stated 
that,  necessarily,  where  the  commission  of 
crime  can  be  shown  only  by  proof  of  circum- 
stances, the  evidence  should  be  allowed  to  take 
a  wide  range,  otherwise  the  guilty  would  often 
go  unpunished ;  and  said,  incidentally :  "Even 
evidence  tending  to  prove  a  distinct  offense  is. 
therefore,  admissible,  if  it  shows  facilities  or 
motives  for  the  commission  of  the  one  in  ques- 
tion." OBrien  v.  Com.  89  Ky.  354,  12  S.  W. 
471. 

Upon  a  trial  for  murder,  evidence  that  the 
defendant  and  an  accomplice  entered  the  houses 
of  two  of  the  neighbors  of  their  victim,  com- 
mitting a  theft  in  each  one,  a  few  minutes  be- 
fore entering  the  latter ;  and  that  their  mis- 
sion on  that  night  was  theft  and  robbery ;  and 
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with  proper  instructions  for  their  consid- 
eration. 

People  V.  Dimick,  107  N.  Y.  13,  14  N.  E. 
178. 

Evidence  of  the  death  of  Barnet  and  the 
circumstances  thereof  was  admissible  upon 
the  broad  ground  of  establishing  "motive." 

People  V.  Harris,  136  N.  Y.  423,  33  N. 
E.  65;  Pierson  v.  People,  79  N.  Y.  424,  35 
Am.  Rep.  524;  People  v.  Stokes,  2  N.  Y. 
Crim.  Rep.  382;  Stout  v.  People,  4  Park. 
Crim.  Rep.  71;  Osborne  v.  People,  2  Park. 
Crim.  Rep.  583;  Johnson  v.  Com.  115  Pa. 
369,  9  Atl.   78. 

The  evidence  of  the  previous  death  of 
Barnet  was  admissible  to  prove  that  the 
defendant  knew  the  substance  administered 
to  Mrs.  Adams  to  be  poison, — to  show  guil- 
ty knowledge  and  purpose,  and  to  repel  any 
inference  of  mistake. 


Reg.  ▼.  neeaom,  20  Moak,  Eng.  Rep.  384; 
Pontius  v.  People,  82  N.  Y.  340;  Brown  v. 
Com.  76  Pa.  319 ;  Zoldoske  v.  State,  82  Wis. 
680,  62  N.  W.  778 ;  Rex  v.  Cleicea,  4  Car.  & 
P.  221 ;  People  v.  Wood,  3  Park.  Crim.  Rep- 
681;  People  v.  Rogers,  71  Cal.  565,  12 
Pac.  679;  Weed  v.  People,  56  N.  Y.  628; 
People  V.  Bowling,  84  N.  Y.  479. 

Prior  to  the  statute  of  1880  expert  wit- 
nesses in  handwriting  were  permitted  to  ex- 
press their  opinions  as  to  the  genuineness  of 
a  disputed  writing  upon  a  comparison  there- 
of with  other  writings  conceded  or  satisfac- 
torily proved  to  be  genuine,  provided  such 
other  writings  were  properly  in  evidence  in 
the  case  for  other  purposes. 

Lawson,  Expert  Ev.  2d  ed.  422,  423. 

Where  the  genuineness  of  a-  signature  is  In 
question  in  an  action,  experts  in  handwrit- 
ing, who  have  no  other  knowledge  of  the 


that  such,  therefore,  were  their  motive  and  pur- 
pose in  entering  the  house  of  the  person  killed, 
— is  admissible  for  the  purpose  of  showing  such 
motive  and  purpose.  O'Brien  v.  Com.  24  Ky. 
L.  Rep.  2511,  74  S.  W.  666 ;  Whitney  v.  Com. 
24  Ky.  L.  Rep.  2524,  74  S.  W.  257. 

Proof  that  the  defendant,  prior  to  the  com- 
mission of  the  alleged  crime  of  murder,  had  se- 
duced the  deceased,  is  Incompetent,  unless  it 
affirmatively  appear  that  such  seduction  was 
in  some  way  connected  with  said  crime  as  mo- 
tive therefor,  or  otherwise.  Rose  v.  State,  13 
Ohio  C.  C.  342. 

Upon  the  trial  of  an  indictment  against  the 
defendant  for  the  murder  of  his  wife,  the  peo- 
ple were  permitted  to  show  that  be  had  re- 
peatedly used  violence  to  her  person,  and  had 
threatened  to  injure  her  and  to  kill  her.  It 
was  held  that  the  evidence  was  competent ; 
that,  while  it  did  not,  of  itself,  establish  the 
fact  that  the  defendant  intended  to  kill  his 
wife  at  the  time  he  fired  the  fatal  shot.  It  was 
to  be  weighed  by  the  Jury,  in  connection  with 
all  the  facts  surrounding  the  homicide,  for  the 
purpose  of  determining  the  motive  and  intent 
of  thfc  defendant  at  the  time.  People  v.  Jones, 
3  N.  T.  Crim.  Rep.  252. 

In  Say  res  v.  Com.  88  Pa.  291,  the  prisoner 
being  indicted  for  the  murder  of  his  wife,  the 
commonwealth  offered  to  prove  on  the  trial 
that,  something  more  than  two  years  before  the 
murder,  the  prisoner  quarreled  with  the  de- 
ceased and  threw  her  down  stairs,  brealcing  her 
arm ;  that  he  was  arrested,  prosecuted  by  her, 
and  sentenced  to  Imprisonment :  and  that  she 
thereafter  refused  to  live  with  him, — to  be  fol- 
lowed by  proof  of  previous  quarrels  and  diffi- 
culties, and  disputes  about  the  property,  and 
that  their  relations  had  been  of  an  unfriendly 
character, — in  order  to  show  motive  and  malice. 
This  evidence  was  objected  to,  and  the  objec- 
tion overruled,  and  the  evidence  admitted  by  the 
court.  The  opinion  in  this  case  is  devoted, 
mostly,  to  the  consideration  of  the  constitution- 
ality of  a  statute,  and,  after  deciding  that 
question,  in  regard  to  the  other  matters  the 
supreme  court  said  nothing  except:  "We 
have  examined  the  merits  of  this  case  with 
care,  and  with  a  disposition,  in  favorem  vit€B, 
to  allow  the  writ  nunc  pro  tunc,  If  the  record 
presented  a  question  of  even  reasonable  doubt. 
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But  it  does  not.  The  case  was  tried  with 
marked  accuracy  and  care  by  the  learned  Judge 
of  the  court  below,  and  there  is  nothing  to 
Justify  our  interference."  (The  memorandum 
of  the  decision  at  the  end  of  the  case  states  that 
the  writ  of  error  was  quashed.) 

In  People  v.  Walters,  98  Cal..  138.  32  I*ac. 
864,  the  defendant  was  charged  with  the  mur- 
der of  a  man,  and  on  the  trial  evidence  was  ad- 
mitted, over  the  defendant's  objection,  to  the 
effect  that,  at  the  time  of  the  homicide,  de- 
ceased and  his  mother  were  together,  and,  im- 
mediately after  shooting  and  killing  deceased 
with  one  barrel  of  his  shotgun,  the  defendant 
fired  with  the  other  barrel  upon  the  mother, 
and  wounded  her.  In  applying  the  rule  first 
stated  to  this  case,  the  court  said:  "On  the 
occasion  of  this  homicide  Mrs.  Wall  and  her 
son  were  the  representatives  of  one  side  of  a 
long  standing  controversy,  which  had  resulted 
in  a  bitter  family  feud,  and  the  shooting  of  the 
mother  Immediately  after  the  shooting  of  the 
son,  by  a  representative  of  the  other  side,  was 
convincing  evidence  of  the  motive  of  the  act. 
It  showed  the  malice  which  is  an  essential  in- 
gredient of  the  crime  charged,  and  tended 
strongly  to  disprove  the  claim  of  self-defense, 
which  the  people  could  anticipate  If  they  chose 
to  do  BO.** 

On  the  trial  of  a  man  for  the  murder  of  his 
second  wife  by  poison,  evidence  is  inadmissible 
to  prove  that  the  husband  of  a  woman  who  had 
been  the  paramour  of  the  accused  had  died 
nearly  four  months  previous  to  the  death  of  the 
wife  of  the  accused,  from  the  same  kind  of 
poison ;  that  his  symptoms  were  the  same  an 
hers,  that  both  died  at  the  house  of  accused, 
and  that  he  attended  upon  both ;  and  that  the 
accused  had  obtained  the  money  from  a  life 
insurance  company,  on  a  policy  on  the  life  of 
the  husband  of  his  paramour.  Shaffner  v. 
Com.  72  Pa.  60,  13  Am.  Rep.  649.  It  appeared 
that  the  intercourse  between  the  accused  and 
his  paramour  had  commenced  and  continued 
during  the  life  of  his  first  wife,  and  that  at 
the  time  of  the  death  of  the  latter  the  par- 
amour was  unmarried.  The  court  said  he 
might  have  then  married  her  had  he  so  desired, 
but  he  did  not,  but  married  the  wife  he  was 
charged  with  poisoning;  and  it  could  not  be 
said  that  he  poisoned  her  andi^the^1^lb4qd^of 
Digitized  by ' 
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b&ndwriting  of  the  person  whose  signature 
the  one  in  question  purport-s  to  be  than 
that  derived  by  a  comparison  in  court  of 
such  signature  with  other  signatures  of  the 
person  to  instruments  proved  and  properly 
in  evidence,  are  competent  as  witnesses  to 
give  their  opinion,  derived  from  such  com- 
parison, as  to  the  genuineness  of  the  dis- 
puted signature,  and  as  to  whether  it  ap- 
pears to  be  a  natural  or  simulated  hand. 

Miles  V.  Loomis,  75  N.  Y.  288,  31  Am. 
Rep.  470. 

It  was  the  established  practice  of  the  trial 
courts  to  permit  the  opinions  of  experts  to 
be  received  to  prove  the  genuineness  of  a 
disputed  signature  by  comparison  of  hands, 
if  the  writings  compared  were  properly  in 
evidence  for  other  purposes. 

Goodyear  v.  Vosburgh,  63  Barb.  154; 
Johnson  v.  Hicks,  1  Lans.  151;  Dubois  v. 


Baker,  30  X.  Y.  355;  Roe  v.  Roe,  8  Jones 
&  S.  1 ;  Randolph  v.  Loughlin,  48  N.  Y.  456; 
Miles  V.  Loomis,  75  N.  Y.  288,  31  Am.  Rep. 
470;  Sudlotc  v.  Warshing,  108  N.  Y.  520,  15 
N.  E.  532;  Rogers,  Expert  Testimony,  2d 
ed.  321,  322;  Shaw  v.  Hryarvt,  90  Hun,  374, 
35  N.  Y.  Supp.  909,  Affirmed  in  157  N.  Y. 
715,  53  N.  E.  1132. 

The  statute  of  1880  was  clearly  a  re- 
medial statute,  designed  to  meet  the  difli- 
culties  occiisioned  by  the  fact  that  in  nine 
cases  out  of  ten  comparison  by  experts  be- 
came impossible,  because  the  genuine  writ- 
ings were  not  properly  in  evidence  in  the 
case,  and  under  the  decisions  could  not  be 
received  in  evidence  solely  for  purposes  of 
comparison.  The  only  object  of  this  statute 
was  to  allow  other  writings,  not  in  other  re- 
spects material  to  the  case,  to  be  introduced 


his  paramour  for  the  purpose  of  marrying  the 
tatter.  8o,  also.  If  be  poisoned  his  second  wife 
in  order  to  obtain  her  money  (which  seems  to 
have  been  claimed),  it  was  not  necessary  to 
put  the  husband  of  the  other  woman  out  of  the 
way  to  do  it  And  that,  as  to  the  obtaining 
of  the  insurance  money,  if  the  accused  had  been 
on  trial  for  the  murder  of  the  husband  of  the 
other  woman  it  would  have  been  admissible, 
bat  that  it  furnished  no  motive  for  the  murder 
of  his  wife. 

On  a  trial  for  the  murder  of  a  boy,  where 
the  accused  had  been  examined  as  a  witness  in 
his  own  behalf,  and  had  claimed  and  testified 
that  his  confession  to  having  shot  the  boy,  made 
to  a  detective,  was  made  as  a  joke,  and  It  ap- 
peared from  the  testimony  as  to  the  confession 
that  the  boy  was  IsiUed  while  running  from  the 
accused,  who  feared  that  the  boy  would  give 
Information  to  his  father  as  to  the  presence  of 
the  accused  in  the  vicinity ;  and  it  appeared 
that  there  had  been  difficulty  between  the 
father  of  the  boy  and  the  accused  relative  to 
the  pasturing  of  sheep ;  and  the  accused  had 
also,  upon  cross-examination,  admitted  that  he 
had  a  conversation  with  a  witness  in  which  he 
had  stated  that  he  had  shot  four  or  five  times 
at  a  man,  and  also  admitted  that  the  man  was 
the  father  of  the  boy, — it  is  competent  for  the 
prosecution.  In  rebuttal,  to  prove,  by  the  wit- 
ness to  whom  he  made  the  latter  statements, 
what  the  accused  said  to  him  in  reference  to 
shooting  at  the  father  of  the  boy,  and  why  he 
had  missed  him,  as  the  reference  to  the  shooting 
at  the  father  was  a  material  fragment  of  the 
confession  tending  to  illuminate  the  transaction, 
uncover  the  motive,  and  explain  generally  the 
situation.     Horn  v.  State  (Wyo.)   73  Pac.  705. 

Where  it  appeared  on  a  trial  for  murder  that 
the  person  killed,  stated  in  the  presence  of  the 
accused  not  long  before  the  homicide,  that  he 
had  offered  an  amount  for  a  horse,  and  that  he 
bad  paid  part  of  it  by  a  debt  which  was  due 
him  and  had  gone  down  in  his  pocket  for  the 
balance,  and  that  he  had  |200 ;  and  that  after 
the  murder  there  was  missing  from  his  person 
a  $5  bill  which  he  had  a  short  time  before ;  and 
it  also  appeared  that  the  accused  had  stated, 
the  afternoon  before,  that  he  had  no  money, — 
evidence  that  after  the  murder  the  accused  was 
In  possession  of  a  $5  bill  is  relevant,  in  connec- 
tion with  the  evidence  that  the  deceased  had 
62  L.  R.  A. 


money,  and  that  the  accused,  knew,  or  had 
means  of  knowing,  it,  as  tending  to  show  a 
motive  for  the  commission  of  the  crime.  Kef- 
fer  V.  SUte   (Wyo.)   73  Pac.  556. 

(b)  Assault  with  intent  to  murder. 

Upon  the  trial  of  an  indictment  for  assault, 
found  against  a  husband  who,  after  charging 
his  wife  with  infidelity,  threw  her  down  and 
burned  her  across  the  legs  and  abdomen  with  a 
poker  which  he  had  previously  heated,  evidence 
that  on  former  occasions,  entirely  independent 
of,  and  disconnected  from,  the  offense  in  ques- 
tion, and  extending  through  a  period  of  eight 
years,  the  husband  had  assaulted  the  wife  for 
her  alleged  infidelity,  is  inadmissible  upon  the 
question  of  the  husband's  motive  and  intent  on 
the  occasion  in  question.  People  v.  Flanlgan, 
42  App.  I>iv.  318,  59  N.  Y.  Supp.  101. 

Upon  the  trial  of  an  indictment  for  assault 
and  battery  with  intent  to  kill,  the  trial  court 
permitted  the  prosecution  to  prove  forgery  of 
the  notes  of  the  complainant  as  a  motive  for 
the  commission  of  the  crime,  and  for  that  pur- 
pose permitted  the  prosecution  to  introduce  in 
evidence  the  forged  notes  and  an  account  book 
found  in  defendant's  possession.  These  were 
admitted  without  objection,  but,  after  the  pros- 
ecution rested,  the  defendant's  counsel  moved 
to  strike  them  out,  stipulating  that,  if  the  as- 
sault and  battery  was  proved,  the  defendant 
committed  it  with  the  intent  to  kill.  The  trial 
court  refused  to  strike  them  out,  and,  on  a  writ 
of  error,  the  court  of  appeals  held  that  such 
refusal  was  correct ;  they  not  having  objected 
to  their  admission,  and  having  cross-examined 
the  complainant  in  regard  to  the  genuineness 
of  the  alleged  forged  notes,  it  was  too  late  to 
have  them  stricken  out.  After  so  holding,  the 
court  of  appeals  said,  further :  "It  should  not 
be  thought,  however,  that  but  for  this  the  ex- 
ception would  avail ;  on  the  contrary,  a  careful 
examination  of  the  record  leads  to  the  conclu- 
sion that  the  evidence  was  properly  received, 
and  that  the  court  did  not  err  in  retaining  it. 
It  was  competent  evidence  for  the  purpose  of 
showing  the  existence  of  a  motive  for  the  com- 
mission of  the  offense  charged,  and  was  none 
the  less  so  because  It  also  proved^  the  commlji- 
sion  of  another  crime.' 
N.  Y.  339. 
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in  evidence  solely  for  purposes  of  compari- 
son. 

Peck  V.  Callaghan,  95  N.  Y.  73. 

After  the  decision  in  Peck  v.  Callaglian, 
in  1884,  which  limited  the  instances  of  com- 
parison to  specimens  of  the  genuine  hand- 
writing of  the  particular  person  whose  signa- 
ture is  in  question,  the  legislature,  in  1888, 
stepped  in  and  amended  the  act  of  1880  by 
the  in<)ertion  of  an  additional  section,  which 
is  as  follows: 

§  2.  Comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  the  genuine  handwriting 
of  any  person,  claimed  on  the  trial  to  have 
made  or  executed  the  disputed  instrument  or 
writing,  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 


This  amendment  permits  the  introduction 
for  the  purposes  of  comparison,  not  only  of 
specimens  of  the  genuine  handwriting  of  the 
person  whose  signature  is  in  question,  but 
specimens  of  the  handwriting  of  any  person 
claimed  on  the  trial  to  have  made  the  dis- 
puted writings. 

Sihaw  V.  Bryant,  90  Hun,  374,  35  N.  Y. 
Supp.  909,  Affirmed  in  157  N.  Y.  715,  53  N. 
E.  1132. 

The  admissibility  of  other  writings  for 
the  purpose  of  comparison  in  cases  where 
the  disputed  instrument  has  not  been  the 
subject  of  the  action,  as  well  as  where  it 
has  been,  has  always  been  recognized. 

People  V.  Corey,  148  N.  Y.  476,  42  N.  E. 
lOCG;  Dresler  v.  Hard,  127  N.  Y.  235,  12 
L.  II.  A.  456,  27  N.  E.  823;  People  v.  Flech- 


Upon  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  the  state  introduced  the 
prosecuting  witness,  who  testified  that  the  d** 
fendant  had  been  concerned  in  an  assault  on 
him  with  a  knife,  whereby  he  was  severely  cut 
In  the  neck,  a  short  time  before  the  assault 
charged  in  the  indictment.  It  was  held  that 
such  testimony  was  admissible  as  tending  to 
show  malice,  ill-will,  or  other  motive  for  the 
act  of  the  accused  for  which  he  was  upon  trial. 
•Gray  v.  State,  63  Ala.  66. 

Upon  the  trial  of  an  indictment  for  an  assault 
with  intent  to  murder  a  certain  person,  testi- 
mony of  a  former  attempt  upon  the  life  of  that 
person  by  the  defendant,  only  the  day  before 
the  assault  charged  in  the  indictment,  is  ad- 
missible to  throw  light  on  the  acts  of  defendant, 
and  prove  motive.  Sullivan  v.  State,  31  Tex. 
Crim.  Rep.  486,  20  S.  W.  927. 

Upon  a  trial  for  an  attempt  to  murder  by 
poison,  evidence  that  for  some  time  prior  to  the 
attempt  a  criminal  intimacy  existed  between 
the  prisoner  and  the  wife  of  the  subject  of  the 
alleged  attempt  is  competent  and  pertinent  as 
bearing  upon  the  means  and  opportunity  to 
commit  the  offense,  and  also  upon  the  question 
of  motive.     Tcmpleton  v.  People,  27  Mich.  501. 

Upon  the  trial  of  an  indictment  for  an  as 
sault  with  mtent  to  murder  a  woman,  evidence 
by  the  prosecutrix  that  at  the  time  she  received 
the  injury  she  had  been  seduced  by  the  defend- 
ant under  promise  of  marriage,  and  that  she 
was  then  pregnant  with  an  illegitimate  child, 
of  which  the  defendant  was  the  father ;  and 
that  defendant  procured  medicine  for  her,  to 
produce  an  abortion,  and  solicited  her  to  take 
it ;  that  the  last  time  he  visited  her  was  about 
two  weeks  before  she  was  shot,  and  that  he  then 
said  that  was  the  last  time  he  would  visit  her, 
— is  not  inadmissible  because  the  evidence 
tends  to  Impeach  the  character  of  the  defendant 
by  proving  criminal  conduct  other  than  that 
charged  in  the  indictment.  The  rule  that  evi- 
dence of  a  distinct  substantive  offense  cannot  be 
admitted  In  proof  of  another  offense  Is  subject 
to  the  exception  that  whatever  serves  to  es- 
tablish the  scienter  or  quo  animo^  or  a  motive 
for  the  commission  of  the  crime  charged,  may 
be  shown.  State  v.  Kline,  54  Iowa,  183,  6  N. 
W.  184. 

(c)  Arson. 

Upon  the  trial  of  an  indictment  for  arson  In 
setting  fire  to  and  burning  a  gin  house,  evidence 
62  L.  R.  A. 


that  while  the  fire  was  raging,  and  all  the  fam- 
ily of  the  prosecutor  were  at  and  about  it,  a 
trunk  containing  money  was  stolen  from  the 
prcfiecutor's  bedroom,  is  competent  as  tending 
to  show  that  the  probable  motive  of  the  arson 
was  to  open  up  an  opportunity  for  committing 
a  larceny  from  the  dwelling.  Jones  v.  State, 
63  Ga.  395. 

Upon  the  trial  of  an  indictment  for  arson, 
the  theory  of  the  prosecution  being  that  the  fir- 
ing was  done  to  defraud  an  insurance  company. 
It  is  not  error  to  admit  in  evidence  the  entries 
in  defendant's  book,  and,  when  such  entries 
were  ambiguous,  the  explanations  thereof  by 
an  expert  witness,  where  the  entries  were 
proved  to  be  in  the  handwriting  of  the  defend- 
ant in  the  book  used  by  him  in  the  conduct  of 
the  business,  and  were  shown  to  be  untrue, 
falsely  representing  that  produce  had  been  pur- 
chased and  received  by  the  defendant  into  the 
house  immediately  preceding  the  burning  there- 
of, which,  if  it  had  been  ia  the  house,  would 
have  been  covered  by  a  policy  of  insurance ;  and 
where,  in  connection,  an  accomplice  witness 
testified  that  defendant,  shortly  before  the 
house  was  burned,  told  him  that  he  wanted  the 
house  burned  in  order  to  get  the  insurance  mon- 
ey, and  that  be  saw  defendant  writing  on  his 
books,  and  defendant  told  him  he  was  fixing 
his  books  so  as  to  swindle  the  insurance  com- 
pany, so  as  to  make  it  appear  that  hn  had  as 
much  as  the  insurance,  and  that  he  had  his 
books  about  ready.  Rogers  v.  State,  26  Tex. 
App.  404,  9  S.  W.  762. 

(d)   Other  crimes. 

Upon  the  trial  of  an  indictment  for  procur- 
ing persons  to  cut,  stab,  and  wound  with  Intent 
to  maim,  another  person,  a  witness  testified, 
over  the  objection  of  the  defendant,  that  on  the 
evening  the  offense  charged  in  the  indictment 
was  committed,  about  dark,  he  was  passing  the 
store  of  defendant  in  a  wagon  :  that  the  person 
for  Injuring  whom  the  defendant  was  charged 
in  the  indictment  with  having  procured  others 
lo  shoot,  etc.,  was  in  the  wagon  with  the  wit- 
ness ;  that  defendant  and  such  person  got  into 
an  altercation,  and  that  defendant  struck  at 
that  person  with  a  knife,  and  he  Jumped  out  of 
the  wagon  and  threw  a  stone  at  defendant  It 
was  held  that  this  evidence  was  properly  ad- 
missible to  show  "the  existence  of  a  motive 
likely   to  instigate  the  defendant  to  the  com- 
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ter,  44  App.  Diy.  199,  60  N.  Y.  Supp.  777; 
Re  Koch,  33  Misc.  163,  68  N.  Y.  Supp.  375; 
Mutual  L.  Ins.  Co.  v.  Suiter,  131  N.  Y.  657, 
29  N.  E.  822;  Affirming  38  K.  Y.  S.  R.  553, 
14  N.  Y.  Supp.  404;  People  v.  Kennedy,  164 
N.  Y.  449,  68  N.  E.  652. 

The  authenticity  of  handwriting  must  be 
subject  to  proof  by  comparison  of  some  sort, 
or  by  testimony  which  is  based  upon  compar- 
ison between  the  writing  in  question  and 
that  which  is  in  some  manner  recognized 
or  shown  to  be  genuine. 

Morrison  v.  Porter,  35  Minn.  425,  69  Am. 
Rep.  331,  29  N.  W.  54;  Rogers,  Expert  Tes- 
timony, 2d  ed.  p.  309,  §  130;  10  Yale  L.  J. 
217. 

In  England  and  in  the  states  comparisons 
have  been  allowed,  not  only  in  cases  where 


the  disputed  writing  was  the  very  subject- 
matter  of  the  controversy,  but  also  in  cases 
where  it  was  merely  evidential. 

Com.  V.  Williams,  105  Mass.  62;  State  v. 
Thompson,  80  Me.  194,  13  Atl.  892;  Morri- 
son V.  Porter,  35  Minn.  425,  69  Am.  Rep. 
331,  29  N.  W.  64;  State  v.  Shinhom,  46  N. 
H.  497,  88  Am.  Dec.  224;  Woodman  v.  Dana, 
62  Me.  13;  Sweetser  v.  Loxcell,  33  Me.  440; 
State  V.  Ward,  39  Vt.  225;  Ahhott  v.  Cole- 
man, 22  Kan.  250,  31  Am.  Rep.  186;  Bell 
V.  Brewster,  44  Ohio  St.  690,  10  N.  E.  679; 
State  V.  Webb,  18  Utah,  441,  56  Pac.  159; 
People  V.  Sliney,  137  N.  Y.  670,  33  N.  E.  150. 

The  alleged  disputed  writings  have  been 
duly  proved,  not  by  expert  witnesses  mere- 
ly, but  by  witnesses  with  personal  knowl- 
edge, and,  being  relevant  to  the  issue,  and 


mission  of  the  offense  in  question."     Watts  v. 
State,  5  W.  Va.  632. 

On  the  trial  of  an  indictment  for  larceny 
It  appeared  that  the  defendant  was  a  member 
of  a  firm  of  Insurance  agents,  and  as  such  was 
the  agent  of  the  Insurance  company  alleged  in 
the  Indictment  to  have  been  defrauded,  and  of 
other  Insurance  companies,  one  Icnown  as  the 
Continental.  That  defendant  Insured  a  schoon- 
er in  the  Continental,  and,  after  being  apprised 
of  the  loss  of  the  vessel,  changed  the  insurance 
by  erasures  on  the  books  and  papers  and  new  en- 
tries, to  the  company  alleged  in  the  Indictment 
to  have  been  defrauded.  It  was  held  that  It 
was  competent  for  the  people,  for  the  purpose 
of  showing  the  evil  motive  and  fraudulent  In- 
tent of  the  defendant  in  changing  the  insurance 
after  the  knowledge  of  the  loss,  from  the  Con- 
tinental to  the  company  named  In  the  indict- 
ment, to  prove  that  the  defendant  had  done 
other  similar  acts,  although  It  might  thus  be 
shown  that  he  was  guilty  of  other  crimes.  Peo- 
ple V.  Dlmlck.  107  N.  Y.  13,  14  N.  B.  178. 

In  a  prosecution  for  rape,  it  is  competent  for 
the  state  to  prove,  for  the  purpose  of  showing 
a  motive  for  the  crime,  that  the  place  to  which 
the  defendant  took  the  prosecuting  witness  was 
a  house  of  prostitution  kept  by  him ;  as  it  Is 
always  competent  for  the  state  to  prove  the 
accused  guilty  of  another  crime,  if  such  other 
crime  furnishes  a  motive  for  the  one  upon 
which  he  is  on  trlaL  Cross  v.  State,  138  Ind. 
254.  37  N.  E.  700. 

On  a  trial  upon  the  charge  of  petty  larceny 
alleged  to  have  been  committed  by  the  accused 
In  stealing  $JLO,  the  property  of  a  person  named 
In  the  Indictment,  it  appeared  that  the  defend- 
ants went  Into  that  person's  store,  asked  to 
purchase  some  candy,  and  tendered  a  $20  bill 
in  payment  therefor,  for  which  they  received 
back  $19  and  some  change.  Thereupon  one  of 
the  defendants,  stating  that  he  had  found  suf- 
ficient money  to  purchase  the  candy,  requested 
the  person  from  whom  the  purchase  had  been 
made  to  hand  back  the  $20  bill,  which  was  done. 
and  some  money  was  returned,  which  at  the 
time  the  person  in  the  store  supposed  to  be  the 
money  he  bad  given  In  exchange  for  the  $20 
bill,  bat  which  was,  in  fact,  $10  less.  It  was 
held  that  evidence  that  the  defendants,  on  the 
same  evening  and  at  another  place,  were  guilty 
of  a  similar  transaction,  was  competent  for  the 
purpose  of  showing  motive.  People  v.  Williams, 
68  Uun,  278,  12  N.  X.  Supp.  240. 
U2  U  K  A. 


Upon  the  trial  of  an  indictment  for  the  lar- 
ceny of  a  gold  watch  and  other  articles  of  jew- 
elry, the  state  offered  In  evidence  against  the 
accused  the  record  of  a  proceeding  in  the  county 
court  wherein  the  accused  had  been  charged, 
tried,  and  convicted  of  the  crime  of  petty  lar- 
ceny In  the  stealing  of  one  watch  chain  and 
charm.  This  record  was  admitted  over  the  ob- 
jection of  the  defendant  The  attorney  general 
declined  to  make  expense  to  the  state  in  an  ef- 
fort to  sustain  the  conviction,  admitting  that 
for  this  error  it  would  have  to  be  reversed. 
The  court,  in  disposing  of  the  case,  said :  **The 
following  observations  are  msde  in  view  of  the 
new  trial  in  the  case :  As  a  general  rule,  when 
a  prisoner  Is  on  trial  for  a  crime,  his  guilt  or 
participation  In  the  commission  of  another 
crime,  wholly  unconnected  with  that  for  which 
be  is  put  on  his  trial,  cannot  be  admitted  In 
evidence  against  him.  But  this  rule  has  a 
great  many  exceptions,  in  cases  where  the  de- 
gree of  knowledge  with  which  the  act  charged 
has  been  committed,  or  the  motive  for  its  com- 
mission, are  material  elements  of  the  crime." 
Smith  V.  State,  17  Neb.  358,  22  N.  W.  780. 

In  view  of  the  circumstances  stated  above,  it 
would  seem  that,  as  the  observations  of  the 
court  were  unnecessary  and  entirely  gratuitous, 
what  is  stated  would  not  be,  in  and  of  itself 
of  much  force ;  and  yet  the  case  has  been 
cited  and  approved  in  several  Instances  in  Ne- 
braska since  the  date  of  the  decision. 

Defendant  was  Indicted  for  perjury  alleged  to 
have  been  committed  on  the  trial  of  a  person 
for  murder.  Over  objection,  the  state  intro- 
duced in  evidence,  on  the  trial  of  the  Indict- 
ment for  perjury,  an  indictment  against  the 
defendant  charging  him  with  the  same  murder, 
together  with  oral  testimony  that  the  person 
on  whose  trial  for  the  murder  the  perjury  was 
alleged  to  have  been  committed  by  the  defend- 
ant was  a  witness  against  the  defendant  upon 
his  trial  for  the  murder;  counsel  for  the  state 
explaining  that  these  facts  were  admissible  to 
show  motive  for  the  perjury.  It  was  held  that 
the  Indictment  was  properly  admitted  In  evl- 
(^ence.  Kitchen  v.  State,  26  Tex.  App.  165,  9 
S,  W.  461. 

On  the  trial  of  an  Indictment  for  subornation 
of  perjury,  evidence  was  received  of  other  at- 
tempts made  to  Induce  other  persons  to  testify 
falsely  upon  the  trial,  and  it  was  held  that  the 
same  became  competent,  in  view  of  all  the  cir- 
cumstances; that  motive  and  intent  were  ele- 
14 
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being  in  evidence  for  all  purposes,  the  rules 
of  the  common  law  apply;  or,  at  least,  the 
settled  rules  of  evidence  which  were  recog- 
nized in  our  state  prior  to  1880-1888  apply 
and  permit  expert  witnesses  to  compare  any 
relevant  writings  with  each  other  properly 
in  the  case  for  purposes  other  than  compar- 
ison, and  to  express  their  opinion  as  to  the 
genuineness  of  any  such  writings. 

Miles  V.  Loomia,  75  N.  Y.  288,  31  Am. 
Rep.  470;  Merritt  v.  Campbelt,  79  N.  Y.  625; 
Peck  V.  Callaghan,  95  N.  Y.  73;  Dubois  v. 
Baker,  30  N.  Y.  355;  Randolph  v.  Loughlin, 
48  N.  Y.  460;  Johnson  v.  Hicks,  1  Lans. 
150;  Goodyear  v.  Vosburgh,  63  Barb.  154. 

"WemeVf  J.,  delivered  the  opinion  of  the 
court: 

In  various  forms  and  in  several  separate 
counts  the  indictment  herein  charges  tlie  de- 


fendant with  the  crime  of  murder  in  the  first 
degree.  The  substance  of  the  charge  is  that 
defendant  killed  one  Katharine  J.  Adams 
while  engaged  in  the  commission  of  a  felony 
upon  and  against  the  body  of  one  Harry  S. 
Cornish.  The  agency  charged  to  have  been 
employed  for  this  purpose  is  cyanide  of  mer- 
cury, a  rare  and  deadly  poison,  which  is  said 
to  have  been  sent  through  the  mails  by  the 
defendant  to  said  Cornish  with  the  intent 
that  it  should  be  taken  by  the  latter.  Di- 
rect evidence  was  adduced  upon  the  trial 
to  establish  the  fact  that  Cornish  received 
by  mail  a  package  which  contained  cyanide 
of  mercury,  and  that  he  innocently  admin- 
istered to  said  Katharine  J.  Adams  a  por- 
tion of  its  contents,  thereby  causing  her 
death.  The  legal  questions  which  it  is  our 
duty  to  consider  upon  this  appeal  cannot  be 
intelligently  discussed  without  a  clear  un- 


ments  In  the  commission  of  the  offense,  and  the 
evidence  received  bore  directly  upon  these  sub- 
jects. People  V.  Van  Tassel,  26  App.  Dlv. 
445,  50  N.  Y.  8upp.  53,  Affirmed  in  156  N.  Y. 
561,  51   N.  B.  274. 

Defendant  was  convicted  of  malicious  mis- 
chief, charged  to  have  consisted  In  his  having 
unlawfully,  maliciously,  and  wilfully  beaten 
and  killed  25  head  of  hogs,  naming  the  owner. 
In  his  second  bill  of  exceptions  the  point  of 
objection  was  that  the  court  erred  In  Its  refusal 
to  compel  the  prosecution,  after  all  the  evidence 
In  the  case  had  been  adduced,  to- elect  on  which 
killing  shown  by  the  evidence  the  cause  would 
be  submitted  to  the  jury, — the  evidence  having 
shown  the  killing  to  have  been  done  on  different 
days.  The  court  were  of  opinion  that  the  bet- 
ter practice  In  such  cases  as  the  one  at  bar, 
where  the  indictment  Is  for  a  misdemeanor  con- 
taining but  a  single  count  and  purporting  to 
cover  but  a  single  transaction  Is  to  move  the 
court — should  the  evidence  after  Its  introduc- 
tion develop  more  than  one  fransaction — to  ex- 
clude all  Qvidence  but  such  as  goes  to  sustain 
the  single  transaction.  But  that,  inasmuch  as 
the  case  was  one  where  the  motive  or  Intent 
with  which  the  act  was  committed  was  the  gist 
of  the  offense,  It  was  permissible  to  go  Into 
and  show  other  criminal  transactions  of  a  sim- 
ilar character,  as  evidence  of  the  Intent  or  mo- 
tive; and  to  this  extent  the  evidence  was  ad- 
missible.    Street  v.  State,  7  Tex.  App.  5. 

Defendant  was  Indicted  for  obstructing  a 
certain  railroad.  As  tending  to  prove  a  motive, 
the  state,  against  the  exception  of  the  defend- 
ant, was  permitted  to  show  that  the  defendant 
had  been  twice  arrested  on  criminal  charges 
at  the  Instance  and  on  the  complaint  of  the 
same  railroad  company,  once  about  four  years, 
and  once  about  a  year,  before  the  act  charged 
in  the  Indictment.  Exceptions  to  the  admis- 
sion of  this  evidence  were  overruled.  State  v. 
Dearborn,  59  N.  H.  348. 

Evidence  is  admissible  In  a  criminal  action 
which  tends  to  show  motive,  although  It  tends 
to  prove  the  commission  of  another  offense  by 
the  defendant.  Moore  v.  United  States,  150 
U.  S.  61,  37  L.  ed.  998,  14  Sup.  Ct.  Rep.  26. 

Upon  the  trial  of  an  Indictment  charging  the 
offense  of  fraudulently  disposing  of  mortgaged 
property,  It  appeared  that  there  was  property 
included  in  the  mortgage  other  than  that 
02  L.  R.  A. 


named  In  the  indictment  It  was  held  that  it 
was  competent  to  permit  the  state  to  prove  on 
such  trial  the  sale  by  the  defendant  of  said 
other  property  prior  to  the  sale  charged  in  the 
indictment,  and  that  such  evidence  was  proper- 
ly admitted  upon  the  question  of  motive  being 
specifically  limited  by  the  charge  of  the  court 
to  such  purpose.  Martin  v.  State,  28  Tex.  App. 
364,  13  S.  W.  151. 

Upon  the  trial  of  an  Indictment  under  Penal 
Code,  !I  881,  prohibiting  officers  of  a  corpora- 
tion from  falsifying  Its  books,  which  indict- 
ment charges  that  the  president  of  a  corpora- 
tion did  "alter,  mutilate,  and  falsify,  and  cause 
to  be  altered,  mutilated,  and  falsified,  a  book  In 
writing ;"  and  which  shows  that  but  one  altera- 
tion Is  complained  of,^-evidence  Is  admissible 
of  alterations  in  other  parts  of  the  book,  which 
are  not  embraced  In  the  Indictment,  but  which 
bear  on  the  good  faith  of  defendant  and  on  his 
motives  in  ^he  commission  of  the  act  charged. 
Qualey  v.  Territory   (Ariz.)   68  Pac.  546. 

Defendant  was  indicted  for  publishing  a  ma- 
licious libel.  Upon  the  trial  copies  of  his  pa- 
per were  permitted  to  be  introduced  by  the  state 
in  evidence  for  the  purpose  of  showing  different 
artlclep  published  in  the  defendant's  newspaper, 
and,  on  Lppeal  from  a  conviction,  error  was  al- 
leged on  accuant  of  such  admission.  The  court, 
after  stating  that  the  admission  was  correct 
for  other  reasons,  further  said :  "If  It  can  be 
said  that  the  objection  was  based  upon  the 
theory  that  publications  made  after  the  alleged 
libel  appeared  were  Immaterial,  the  answer  Is 
that  the  subsejquent  articles  tended  to  show  the 
motive  with  which  the  first  one  was  published, 
and  were  competent  evidence  for  that  purpose. '* 
State  V.  Heacock,  106  Iowa,  191,  76  N.  W.  654. 

The  following  cases  also  decide  that  evidence 
of  the  extraneous  crime  is  competent  to  prove 
motive :  Martin  v.  State,  28  Ala.  71 ;  People 
V.  Walters,  98  Cal.  138,  32  Pac.  864  ;  Schints 
V.  People,  178  111.  320,  52  N.  B.  903  ;*  State  v. 
Kline,  54  Iowa,  183,  6  N.  W.  184;  State  v. 
Lowe,  6  Kan.  App.  110,  50  Pac.  912 ;  Maden  v. 
Com.  4  Ky.  L.  Rep.  45 ;  State  v.  Deschamps.  42 
I^.  Ann.  567,  7  So.  703;  People  v.  Saunders^ 
25  Mich.  119;  People  v.  Bussey,  82  Mich.  49» 

16  N.  W.  97 ;  State  v.  Williamson,  106  Mo.  162, 

17  S.  W.  172;  State  v.  Palmer,  65  N.  H.  216, 
20  Atl.  6 ;  People  v.  Wood,  3  Park.  Crim.  Rep. 
681 ;  Brown  v.  Com.  76  Pa.  319 j)@i§]t£  Bir« 
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dentanding  of  the  complicated  facts  and  cir- 
eumstancea  upon  which  the  prosecution 
seeks  to  sustain  the  judgment  of  convic- 
tion against  the  defendant.  In  the  effort  to 
simplify  the  recital  of  these  facts  and  cir- 
cumstances we  shall  classify  them  into  the 
several  separate  co-ordinate  groups  to  which 
they  belong,  without  reference  to  their 
chronological  relation  to  each  other,  and 
without  discussing  the  competency  of  the 
evidence  by  which  they  are  claimed  to  have 
been  established. 

The  facts  which  bear  immediately  upon 
the  death  of  Katharine  J.  Adams  and  itd 
cause  are  as  followa:  On  the  morning  of 
December  24,  1898,  Cornish  received  through 
the  mail  a  package  in  which  was  found  a 
pale  blue  box  containing  a  silver  bottle 
holder  and  a  blue  bottle  bearing  a  "bromo 
seltzer"  label,  and  filled  with  a  powder  pur- 


porting to  be  "bromo  seltzer."  The  bottle 
fitted  into  the  bottle  holder.  Accompanying 
these  articles  was  a  small  envelope  of  the 
kind  in  general  use  for  inclosing  cards  which 
are  sent  with  gifts.  There  was  no  card  in 
the  envelope.  Cornish,  believing  that  some 
person  had  sent  him  a  Christmas  gift,  and 
finding  no  card,  recovered  the  outside  wrap- 
per of  the  package,  which  had  been  thrown 
into  the  waste  basket,  and  found  written 
upon  it  the  address  "Mr.  Harry  Cornish, 
Knickerbocker  Athletic  Club,  Madison  Ave- 
nue and  Forty-Fifth  St.,  New  York  City." 
He  cut,  or  tore,  this  address  from  the  wrap- 
per and  placed  it  in  his  desk,  together  with 
the  envelope,  the  bottle,  and  silver  bottle 
holder.  On  the  following  day,  December 
25,  1898,  Cornish,  who  was  a  member  of 
the  household  of  Katharine  J.  Adams,  men- 
tioned the  receipt  of  these  articles  to  the 


riolo,  197  Pa.  371,  47  Atl.  355 ;  Dubose  v.  State. 
13  Tex.  App.  418;  Morris  v.  State,  30  Tex. 
App.  95,  16  8.  W.  757;  Medina  v.  State  (Tex. 
Crim.  App.)  49  S.  W.  380;  Barkman  v.  State 
(Tex.  CrIm.  App.)  52  S.  W.  60;  Hamilton  v. 
Stale  (Tex.  Crlm.  App.)   56  S.  W.  926. 

b.  Concealment;   resisting   arrest;    escape. 

Motive  to  commit  the  crime  charged  is  the 
subject  treated  and  discussed  In  the  foregoing 
cases.  There  is  one  special  class  of  cases, 
however,  in  which  the  motive  for  the  crime 
charged  Is  a  desire  to  escape  the  consequences 
of  another  crime  already  committed.  These 
are  cases  in  which  the  crime  charged  is  com- 
mitted for  the  purpose  of  concealment  of  a 
former  crime,  or  in  resisting  arrest,  attempting 
to  escape,  or  actually  escaping. 

The  prisoner  was  indicted  for  the  murder  of 
one  Plemmings.  On  the  trial  of  the  indictment 
the  prosecution  offered  to  prove  that  the  pris- 
oner and  others  employed  Hemmlngs  to  murder 
another  person,  and  that,  he  being  detected, 
the  prisoner  and  others  then  murdered  Hem- 
mlngs to  prevent  a  discovery  of  their  own 
guilt.  The  evidence  was  received.  Rex  v. 
Clewes,  4  Car.  ft  P.  221. 

On  the  trial  of  an  indictment  for  murder  the 
district  attorney,  on  the  part  of  the  state,  In- 
troduced an  indictment  against  the  defendant 
charging  him  with  attempting  to  induce  the 
person  killed  to  commit  perjury.  It  was  held 
that  the  evidence  thus  offered  was  competent 
to  show  a  motive,  on  the  part  of  the  defendant, 
to  put  deceased  out  of  the  way.  Dill  v.  State, 
1  T€2.  App.  278. 

Where  a  defendant  was  accused  of  an  as- 
aaalt  with  a  deadly  weapon  with  intent  to  mur- 
der a  police  oi&cer  who  was  endeavoring  to  ar- 
rest him  for  shooting  at  another  person,  evi- 
dence is  admissible  to  show  the  circumstances 
of  the  pVevlous  shooting,  for  the  purpose  of 
showing  the  motive  of  the  defendant  in  the  com- 
mission of  the  offense  charged,  and  to  prove 
his  intent  in  resisting  arrest  and  assaulting 
the  policeman ;  and  the  fact  that  such  evidence 
of  motive  and  Intent  Includes  the  proof  of  a 
distinct  offense  for  which  the  arrest  was  sought 
does  not  render  such  evidence  inadmissible. 
People  V.  Wilson,  117  Cal.  688,  49  Pac.  1054. 

Where  it  appeared  upon  the  trialof  an  in- 
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dictment  for  murder  that  the  deceased,  a 
deputy  sheriff,  became  informed  of  a  robbery, 
and  he  and  a  constable  started  in  pursuit  of 
the  robers,  and,  coming  upon  them  attempted 
to  arrest  them,  and,  in  resisting  such  attemft, 
tCiey  shot  and  killed  the  deputy  sheriff,  evi- 
dence in  relation  to  the  robbery  is  admissible 
to  show  that  the  defendant  was  engaged  in  the 
commission  of  the  robbery,  and  that  he  and 
his  confederates  had  a  motive  beyond  their  own 
protection,  as  men  Innocent  of  crime,  In  killing 
the  deceased  while  In  pursuit  of  them.  People 
V.  Pool,  27  Cal.  573. 

On  the  trial  of  an  indictment  against  the  de- 
fendant as  accessory  before  the  fact  of  the  mur- 
der of  a  person,  evidence  as  to  the  admissions 
of  the  defendant  that  he  had  been  engaged  with 
others  In  an  attempt  to  murder  another  person 
Is  admissible,  where  it  was  shown  that  the  de- 
ceased, for  whose  murder  the  defendant  was 
on  trial  as  accessory,  had  manifested  an  inter- 
est to  ferret  out  and  bring  to  justice  those  who 
had  attempted  the  assassination  of  the  per- 
son mentioned,  as  material  and  legitimate  to 
show  the  motive  by  which  the  defendant  was 
Influenced  in  his  conduct  toward  deceased. 
Dunn  V.  State,  2  Ark.  229,  35  Am.  Dec.  54. 

On  a  rule  for  a  new  trial  for  a  murder  com- 
mitted, as  the  report  seems  to  indicate,  by  per- 
sons who  were  then,  or  had  been  Immediately 
before,  engaged  in  a  robbery, — If  it  was  not 
done  In  the  actual  commission  of  the  robbery, — • 
the  court  held  that  the  fact  that  another  crime 
had  been  committed,  of  such  a  nature  and  char- 
acter as  to  Iijclte  the  ofllcers  to  pursue  the  per- 
petrators thereof  without  delay,  and  that  de- 
fendant and  his  associates  had  committed  such 
a  crime,  and  were  then  armed,  and,  according  to 
the  evidence,  had  resolved  on  their  action 
towards  the  officers  in  case  they  came  upon 
them  at  the  time  and  place  indicated,  were  rele- 
vant facts,  not  to  make  out  the  charge,  but 
to  show  motive,  intent,  or  quo  aninio.  Com.  v. 
Major,  24  Pa.  Co.  Ct.  199. 

On  the  trial  of  an  indictment  for  murder, 
against  the  defendant  and  two  others,  the  de- 
fendant being  tried  separately,  it  appeared  that 
two  special  policemen  of  a  railroad  company 
were  shot  and  killed  in  its  yards  at  2  o'clock 
A.  M.,  and  there  was  evidence  tending  to  show 
that  the  defendants,  or  some  of  them,  fired  the 
shot     Four   witnesses  were  permitted   to   tea 
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latter  and  her  daughter,  Mrs.  Rodgers,  and 
on  the  27th  of  December,  1898,  he  took  them 
home  with  him  and  exhibited  them  to  the 
same  persons.  As  a  result  of  the  conversa- 
tion which  ensued,  Cornish  presented  the 
silver  bottle  holder  to  Mrs.  Rodgers,  who 
had  other  toilet  articles  resembling  it  in  de- 
sign. Ck)mish  placed  the  "bromo  seltzer" 
bottle  on  the  dresser  in  his  room,  and  re- 
tired for  the  night.  On  the  next  morning 
December  28,  1898,  Cornish  arose  shortly 
before  9  o'clock,  and  went  to  the  door  for 
his  morning  paper.  In  passing  the  kitchen 
door  he  observed  Mrs.  Adams  with  her  head 
bandaged,  and  a  few  minutes  later  Mrs. 
Rodgers  informed  Cornish  that  her  mother 
had  a  headache,  and  asked  him  for  some  of 
the  bromo  seltzer  he  had  brought  home.  Cor- 


nish gave  the  bottle  to  Mrs.  Rodgers,  who 
attempted  to  open  it,  without  success,  and 
she  thereupon  returned  it  to  Cornish,  re- 
questing him  to  do  so.  He  opened  the  bot- 
tle, and,  after  reading  the  directions  upon 
the  label,  he  poured  a  teaspoonful  of  the 
contents  into  a  glass  held  by  Mrs.  Adams, 
and  stirred  it  while  she  poured  water  upon  it 
from  another  glass.  After  the  dose  had  been 
prepared  Mrs.  Adams  drank  from  it.  As  she 
put  down  the  glass  she  commented  upon  the 
peculiar  taste  of  the  mixture,  whereupon 
Cornish  remarked,  "Why  that  stuff  is  all 
right,"  and  swallowed  a  portion  of  what  re- 
mained in  the  glass.  Meanwhile  Mrs.  Adams 
had  started  for  the  kitchen,  and  in  less 
than  a  minute  Mrs.  Rodgers  called  from  the 
bathroom   for   help   for   Mrs.   Adams.     As 


tifj,  aver  the  objection  of  the  defendant,  that 
he  and  one  of  the  oth^  defendants  and  another 
person  had  held  them,  the  witnesses,  up  be- 
tween 10  and  11  o'clock  previous  to  the  killing. 
In  an  Instruction  to  the  Jury  the  trial  court 
said :  "This  eyidence  has  been  admitted  in  this 
case,  not  to  show  that  the  accused  are  bad  men, 
devoid  of  a  proper  sense  of  social  duty,  and 
therefore  more  likely  than  other  or  better  men 
to  have  killed  Frith  [the  deceased,  special  po- 
liceman for  whose  murder  defendant  was  being 
tried],  but  to  show  that  Frith,  If  he  was  at- 
tempting to  arrest  the  accused,  had  the  right 
to  do  BO,  and  that  the  accused  had  a  motive  to 
resist  such  arrest.  Frith  and  Talcott  [the 
other  special  policeman  killed]  were  private 
citizens,  and  not  officers,  and,  to  Justify  them 
In  attempting  to  arrest  the  accused,  It  must 
appear  from  the  evidence  that  the  felony  of 
robbery,  or  attempt  to  rob,  had  been  committed 
by  the  accused,  and  that  Frith  and  Talcott  had 
been  informed  of  that  fact,  and  had  reasonable 
grounds  to  believe  that  the  accused  were  guilty 
thereof."  The  relative  duties  and  rights  of  the 
deceased  and  the  accused  were  then  defined  in 
event  an  arrest  were  attempted.  It  was  held 
that  the  foregoing  undoubtedly  correctly  stated 
the  law,  and  the  circumstances  shown  war- 
ranted the  introduction  of  the  evidence  and  the 
Instruction  given.  State  v.  Ilealy,  105  Iowa, 
162,  74  N.  W.  916. 

On  the  trial  of  an  Indictment,  as  charged  in 
the  first  count,  for  shooting  at  a  person  with 
intent  to  kill,  and,  as  charged  in  the  second, 
for  shooting,  maiming,  and  disabling  the  same 
person,  it  is  competent  to  show  that  the  per- 
son shot  was  a  constable,  and  at  the  time  of 
the  shooting  was  engaged  In  the  attempt  to  ar- 
rest the  defendant,  the  prisoner,  upon  warrant 
issued  by  a  Justice  of  the  peace  charging  him 
with  robbing  another  person  of  his  pocket  book 
containing  about  $400.  Baker  v.  State,  4  Ark. 
66. 

In  Cortes  v.  State  (Tex.  Crim.  App.)  66  S. 
W.  453,  which  was  a  conviction  for  murder  in 
the  second  degree  in  killing  one  of  the  sheriff's 
posse,  it  appeared  that  the  defendant,  a  few 
days  before  the  alleged  killing  in  one  county,  had 
killed  the  sheriff  of  another  county,  and  had 
fled,  and  the  sheriff  of  the  first-named  county, 
with  a  posse,  was  searching  for  defendant  In  his 
county.  The  state  was  permitted  to  prove  by 
a  witness  that  he  went  with  the  sheriff  who 
was  killed  to  where  defendant  and  his  brother 
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were,  in  that  county,  to  arrest  defendant  on  a 
charge  of  horse  theft;  that  an  altercation  oc- 
curred, and  defendant  shot  and  killed  the  sher- 
iff after  the  sheriff  had  shot  and  badly  wounded 
defendant's  brother.  It  was  held  that  the  tes- 
timony of  the  original  killing  of  the  sheriff  was 
admissible  on  the  trial  of  the  defendant  charged 
with  the  murder  of  one  of  the  members  of  the 
posse  of  the  other  sheriff  while  endeavoring  to 
effect  his  arrest 

Where,  upon  a  trial  for  murder,  It  appeared 
that  the  defendant,  when  the  crime  was  com- 
mitted, was  in  company  with  other  persons, 
and  the  evidence  left  It  in  doubt  whether  the 
fatal  shot  was  fired  by  the  defendant,  or  by  any 
one  of  his  companions,  the  testimony  for  the 
prosecution  tending  to  prove,  however,  that  the 
defendant  participated  with  his  companions  In 
the  resistance  of  arrest  which  resulted  in  the 
homicide ;  and  where  there  was  evidence 
tending  to  prove  that  the  defendant  and  the 
other  persons  had,  prior  to  the  time  of 
the  homicide,  acted  In  consort  as  conspira- 
tors in  the  commission  of  a  felonious  as- 
sault upon,  and  robbery  of,  a  railroad  train, 
and  had  thereafter  been  for  several  days  as- 
sociated In  a  common  endeavor  to  escape  ai^ 
prehension  by  fiight, — it  was  held  that  Instruc- 
tions by  the  court,  to  the  effect  that,  if  the 
Jury  believed  the  defendant  to  be  a  party  to  a 
conspiracy  of  common  design  to  make  violent 
opposition  to  arrest,  and  that,  in  the  carrying 
out  of  such  conspiracy  or  common  design  the 
homicide  Id  question  was  perpetrated  by  one  of 
his  coconspirators,  they  might  then  hold  the 
defendant  guilty,  as  If  he  himself  had  fired  the 
fatal  shot:  and  that.  If  the  Jury  believed  the 
evidence  as  to  the  train  robbery,  they  were  to 
consider  it  as  a  fact  tending  to  show  that  a 
felony  had  been  committed,  and  that  there  was 
probable  cause  to  believe  that  the  defendant 
had  taken  part  In  such  felony.  Territory  v.  Mc- 
Glnnis  (N.  M.)  61  Pac.  208. 

When  the  commission  of  two  offenses  Is  elose- 
ly  linked  or  connected,  as,  for  Instance,  when, 
upon  the  consummation  of  the  first,  and  while 
being  hotly  pursued,  the  prisoner,  to  avoid  cap- 
ture, commits  the  second  offense, — ^it  is  difllcult 
to  perceive  why  evidence  of  the  whole  transac- 
tion should  not  be  legal,  notwithstanding  two 
distinct  felonies  have  thus  been  perpetrated. 
State  V.  Mulholland,  10  La.  Ann.  370 

Upon  the  trial  of  an  indictment  for  mnrder 
the  theory  of  the  state  was  that  the  defendant 
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Cornish  arose  from  his  chair  to  respond  to 
the  suminons,  his  "knees  went  out  from 
under  him/'  but  by  an  effort  he  succeeded  in 
reaching  Mrs.  Adams  just  as  she  dropped  to 
the  floor  in  a  state  of  collapse.  Cornish  be- 
ing unable  to  lift  Mrs.  Adams,  the  daughter 
called  a  Mr.  Uovey,  who  was  in  the  house, 
and  together  they  carried  Mrs.  Adams  to 
a  couch  in  the  dining  room.  Cornish  de- 
spatched a  hall  boy  for  a  physician,  re- 
turned for  his  coat  and  hat,  picked  up  the 
bottle  from  w^hich  the  dose  had  been  taken, 
and  ran  to  a  neighboring  druggist,  who 
gave  him  aromatic  spirits  of  ammonia,  with 
directions  for  administering  it.  Cornish  re- 
turned to  the  house,  and  Dr.  Hitchcock  close- 
ly followed  him.  The  doctor  hurried  to 
Mrs.  Adams,  who  was  breathing  hard,  her 


face  overspread  with  a  dark  blue  pallor 
and  exhibiting  evidence  of  great  pain.  Re- 
storative measures  were  employed  without 
avail,  and  upon  the  arrival  of  Dr.  Potter, 
who  had  also  been  sent  for,  Mrs.  Adams  was 
dead.  During  the  period  which  elapsed  be- 
tween the  taking  of  the  dose  and  the  death 
of  Mrs.  Adams,  Cornish  had  been  retching 
and  trying  to  vomit.  After  the  death  of 
Mrs.  Adams,  Dr.  Hitchcock  went  in  to  see 
Cornish,  who  told  him  that  Mrs.  Adams  had 
taken  a  dose  of  bromo  seltzer,  and  handed 
the  bottle  to  the  doctor.  Mrs.  Rodgers  in- 
formed Dr.  Hitchcock  that  Cornish  had  tak- 
en some  of  the  same  stuff  that  Mrs.  Adams 
had  taken.  The  doctor  put  his  finger  into 
the  bottle,  and,  extracting  some  of  the  pow- 
der, tasted  it.    He  detected  the  odor  of  al- 


bad  stolen  clothing  and  other  articles  which 
were  In  the  house  belonging  to  young  men  who 
lived  there,  and  that,  to  conceal  his  crime,  he 
set  Are  to  the  house,  and  was  malclng  his  escape 
with  the  plunder  when  he  was  met  by  deceased, 
whom  he  killed  In  order  to  escape  the  conse- 
quences of  his  theft  and  arson.  It  was  held 
that  evidence  going  to  show  that  the  house  oc- 
cupied by  the  party  to  the  homicide  and  other 
young  men  had  been  set  Are  to  and  was  con- 
sumed about  the  time  of  the  killing  was  compe- 
tent. Blackwell  v.  State,  29  Tex.  App.  194,  16 
S.  W.  697. 

In  a  trial  for  homicide  evidence  that  defend- 
ant sold  the  deceased  liquor  in  violation  of  a 
local-option  law  is  Incompetent  for  the  purpose 
of  proving  motive  for  the  commission  of  the  of- 
fense for  which  defendant  Is  on  trial.  Walker 
V.  State  (Tex.  Grim.  App.)  72  8.  W.  997. 

In  People  v.  Bnssey,  82  Mich.  49,  46  N.  W. 
97,  a  witness  was  permitted  to  give  testimony 
to  Identify  an  information  filed  against  the  re- 
spondent for  false  pretenses,  and  what  the  wit- 
ness did  as  acting  prosecuting  attorney  before 
the  justice  in  such  case.  This  testimony  was 
offered  to  show  that,  in  the  examination  of  the 
false-pretense  case  before  the  Justice  an  enrolled 
decree,  alleged  in  this  case  to  have  been  stolen 
by  the  respondent,  was  used  in  evidence  in  sup- 
port of  such  charge,  to  show  another  and  addi- 
tional motive  for  the  commission  of  the  offense 
here  charged.  It  was  held  that,  for  this  pur- 
pose, the  testimony  was  admissible,  it  being 
shown  that  the  false-pretense  cfise  was  pending 
when  these  papers  were  alleged  to  have  been 
taken  by  the  respondent  See  this  case,  infra, 
XIII. 

On  the  trial  of  an  Indictment  for  murder  the 
trial  court  admitted  in  evidence  an  affidavit 
made  by  the  person  killed,  a  short  time  before 
her  death,  charging  the  defendant  with  a  viola- 
tion of  law,  which  affidavit  was  made  for  the 
purpose  of  having  the  defendant  arrested  and 
tried  for  such  violation,  and  was  pending  at  the 
time  of  deceased's  death.  It  was  held  that  the 
evidence  was  properly  admitted.  Robinson  v. 
State,  16  Tex.  App.  847. 

On  the  trial  of  an  indictment  for  the  killing 
of  a  woman,  where  the  evidence  showed  that 
the  killing  resulted  from  an  attempt  by  sev- 
eral, among  whom  were  the  defendants,  to  kill 
or  Injure  the  father  and  brother  of  the  deceased, 
evidence  that  one  of  the  defendants  had  been 
prosecuted  for  larceny,  and  that  the  father  and 
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brother  of  the  deceased  were  witnesses  against 
that  defendant  on  that  trial,  is  admissible  for 
the  purpose  of  showing  the  motive  by  which 
the  accused  were  actuated.  Mask  v.  State,  32 
Miss.  405. 

Upon  a  trial  for  murder  evidence  that  de- 
ceased had  procured  an  indictment  for  robbery 
against  the  accused,  by  the  production  of  the  In- 
dictment and  the  name  of  the  deceased  as  a  wit- 
ness, is  admissible  for  the  purpose  of  showing 
motive.  Martin  v.  Com.  93  Ky.  189,  19  8.  W. 
680. 

Upon  the  trial  of  an  indictment  for  murder, 
an  indictment  against  the  defendant,  charging 
him  with  a  separate  offense  from  the  one  for 
which  he  is  on  trhil,  may  be  introduced  in 
evidence  against  him  when  such  indictment 
tends,  even  in  a  remote  degree  to  show  a  motive 
on  the  part  of  the  defendant  to  commit  the 
crime  for  which  he  is  on  trial.  So,  where  the 
indictment  offered  in  evidence  presumptively 
showed  that  the  defendant  and  others  were 
therein  charged  with  wilfully  and  maliciously 
killing  hogs  belonging  to  deceased,  and  it  ap- 
peared from  other  testimony  in  the  case  that 
the  deceased  was  an  important  and  indispensa- 
ble witness  to  prove  such  charge,  such  indict- 
ment is  properly  admissible  in  evidence  on  the 
trial  of  the  defendant  for  the  murder  of  the 
deceased,  to  prove  motive.  Kunde  v.  State,  22 
Tex.  App.  65,  3  S.  W.  825. 

Upon  the  trial  of  an  Indictment  for  the  mur- 
der of  the  deceased  by  the  defendant  by  shoot- 
ing him,  the  state  read  In  evidence  an  indict- 
ment against  the  defendant  charging  him  with 
having  murdered,  by  poison,  a  child  of  the  per- 
son for  whose  murder  he  was  on  trial,  and 
which  indictment  was  pending;  as  this  indict* 
ment,  together  with  the  fact,  otherwise  proved, 
that  deceased  had  accused  defendant  and  others 
of  poisoning  his  child,  and  that  he  was  prose- 
cuting him  for  it,  were  circumstances  tending 
to  establish,  and  were  legitimate  for  the  jury 
to  consider  in  determining,  defendant's  motive 
in  killing  deceased.  Hudson  v.  State,  28  Tex. 
App.  823,  13  S.  W.  888. 

Upon  the  trial  of  an  indictment  for  murder, 
it  appeared  that  the  person,  for  the  killing  of 
whom  the  defendant  was  on  trial,  was  a  deputy 
sheriff,  who,  with  another,  was,  on  the  occa- 
sion when  he  was  killed,  endeavoring  to  effect 
the  arrest  of  the  defendant  for  unlawfully  car- 
rying a  pistol.  During  the  trial  the  state  of- 
fered to  prove  by  the  record  of  the  district  court 
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mondB,  which  is  the  characteristic  odor  of 
the  cyanogen  group  of  poisons,  of  which 
prussic  acid  is  the  base.  He  began  to  feel 
ill,  and  took  whisky  to  counteract  the  effect 
of  the  powder.  Dr.  Hitchcock  then  took  pos- 
session of  the  bromo  seltzer  bottle,  the  silver 
bottle  holder,  and  the  address.  He  and  Cor- 
nish left  the  liouse  together,  and  went  to  an 
undertaker.  There  they  separated,  the  doc- 
tor returning  to  his  home,  and  Cornish  go- 
ing down  town  to  see  Assistant  District  At- 
torney Mclntyre,  to  notify  him  of  Mrs. 
Adams'  death.  After  seeing  Mclntyre,  Cor- 
nish called  upon  a  personal  friend  named 
Yocum,  a  chemist  by  profession,  who  noticed 
that  Cornish  looked  ill,  and  prevailed  upon 
him  to  take  a  drink  of  whisky,  which  he  was 
not  able  to  retain.    Then  Cornish  proceeded 


to  the  office  of  his  cousin,  Louis  H.  Cornish, 
who  was  also  a  cousin  of  Mrs.  Rodgers, 
the  daughter  of  Mrs.  Adams,  and  in- 
formed him  of  the  latter's  death.  From 
thence  Cornish  went  to  the  Knicker- 
bocker Athletic  Club,  where  he  lay  down 
upon  the  bed  in  Yocum's  room.  During  the 
whole  of  his  trip  down  town  and  return  Cor- 
nish had  been  ill,  the  journey  being  marked 
by  frequent  interruptions  necessitated  by 
the  condition  of  his  stomach  and  bowels. 
Soon  after  arriving  at  the  clubhouse  he  sent 
for  Dr.  Phillips,  who  could  not  be  found  im- 
mediately, and  Dr.  Coffin,  who  happened  to 
be  in  the  clubhouse,  was  requested  to  see 
Cornish.  He  found  Cornish  in  bed,  belch- 
ing gas  from  his  stomach,  and  his  bowels 
and   stomach   considerably   distended.     The 


of  another  county  that  the  defendant,  at  the 
time  he  killed  deceased,  was  charged,  by  indict- 
ment in  the  district  court  of  the  last-mentioned 
county,  with  murder.  The  court,  after  holding 
that  the  bill  of  exception  was  incomplete  in  not 
showing  that  the  record  thus  offered  in  evi- 
dence was  read  before  the  jury,  said :  "But 
here,  again,  were  we  to  consider  the  bill  suf- 
ficient, we  would  hold  that  said  record  was 
competent  evidence.  It  established  a  circum- 
stance which  tended  to  show  defendant's  mo- 
tive in  committing  the  homicide ;  which  tended 
to  show  that  he  was  a  fugitive  from  justice, 
who  had  resolved  to  evade  and  resist  arrest  for 
a  capital  crime  at  any  and  all  hazards  regard- 
less of  consequences,  and  regardless  of  whether 
his  arrest  should  be  attempted  legally  or  illegal- 
ly. It  furthermore  tended  to  explain  the  con- 
duct and  motives  of  the  officers  and  posse  that 
were  seeking  to  arrest  the  defendant,  and  to 
throw  light  upon  the  whole  transaction.  It 
was,  in  fact,  a  part  of  the  rea  gc9t<B  of  the  homi- 
cide." Jacobs  V.  State,  28  Ter,  App.  79,  12  S. 
W.  408. 

Upon  the  trial  of  an  indictment  for  assault 
with  Intent  to  murder,  it  is  competent  for  the 
prosecution  to  prove  a  conviction  for  a  prior 
assault  on  the  same  person.  Crass  v.  State,  31 
Tex.  Crlm.  Rep.  .312,  20  S.  W.  579. 

On  the  trial  of  three  persons  for  arson  In 
the  burning  of  a  courthouse  (two  as  principals, 
and  the  other  as  accessory  before  the  fact),  evi- 
dence that  there  were  indictments  pending  and 
on  file  in  such  courthouse,  at  the  time  it  was 
burned,  against  two  of  the  accused  for  another 
offense,  is  admissible  against  those  two,  as  it 
exhibited  a  powerful  motive  for  the  perpetra- 
tion of  the  act  of  arson  charged  against  them, 
and  proof  of  such  motive  would,  in  itself,  be  a 
circumstance  tending  to  establish  their  guilt. 
State  V.  Travis,  31)  La.  Ann.  356,  1  So.  817. 

On  a  trial  for  murder  evidence  of  conversa- 
tions had  with  defendants  in  jail  after  their 
arrest,  and  statements  by  them  upon  such  oc- 
casion, bearing  upon  the  alleged  previous  rob- 
bery of  a  bank  for  which  their  victim  was  at- 
tempting their  arrest  when  killed,  is  admissible. 
State  V.  Phillips  (Iowa)  92  N.  W.  876. 

Upon  the  trial  of  an  indictment  for  murder, 
evidence  showing  that  defendant  had  been  con- 
fined in  the  penitentiary,  ond  had  made  his  es- 
cape therefrom,  is  not  admissible,  where  it  ap- 
peared that  the  deceased  had  acted  in  a  very 
friendly  manner  to  the  defendant  upon  short  ac- 
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qualntance,  and  invited  him  to  dinner, — upon  the 
theory  that  the  defendant,  without  any  reason 
therefor,  suspected  that  deceased  was  a  detective 
trying,  by  a  ruse,  to  capture  and  return  him 
to  the  penitentiary ;  as  there  was  no  such  ob- 
vious connection  between  the  crime  for  which 
the  defendant  was  sent  to  the  penitentiary  and 
his  subsequent  escape  therefrom,  and  the  crime 
for  which  he  was  tried.  State  v.  Tabor,  05 
Mo.  585,  8  S.  W.  744. 

On  a  trial  of  persons  charged  as  accessories 
before  the  fact  to  the  burning  of  a  church,  evi- 
dence by  the  party  who  actually  set  fire  to  the 
church,  as  a  witness  for  the  state,  to  the  effect 
that  the  defendants  had  previously  burned  a 
mill,  and  afterwards  Induced  the  witness  to 
burn  the  church  in  order  to  cover  their  own 
previous  crime  of  burning  the  mill,  has  no  con- 
nection In  any  way  with  the  crime  of  burning 
the  church,  and  for  its  Improper  admission  a 
judgment  of  conviction  will  be  reversed.  State 
V.  McCall,  131  N.  C.  798,  42  S.  E.  894. 

III.  To  sliow  intent, 

a.  In  general. 

The  second  exception  to  the  general  rule,  in 
the  order  in  which  4-hey  .have  been  mentioned, 
is  evidence  tending  to  show  intent  Intent, 
while  entirely  distinct  from  motive,  is  some- 
what allied  to  malice  (that  is,  if  one  can  say 
what  is  malice, — or  what  malice  is)  ;  and,  in  a 
comprehensive  sense,  imports  guilty  knowledge, 
— 80  much  so  that,  in  cases  when  evidence  of 
It  is  material,  the  courts  not  infrequently  use 
the  terms  interchangeably. 

It  is  an  essential  ingredient  of  all  common- 
law  crimes,  and  of  some,  but  not  all,  statutory 
offenses.  It  is  not  necessary,  in  all  accusa- 
tions of  crime,  to  make  proof  of  it  in  addition 
to,  or  beyond,  the  act  constituting  the  crime 
itself.  With  regard  to  some  crimes,  however, 
it  may  be  said  that  intent  is  not  only  an  essen- 
tial Ingredient  of  the  offense,  but  is  of  the  very 
essence  of  it ;  and  in  such  cases  evidence  of 
Intent, — or,  as  it  is  sometimes  tertued,  guilty 
knowledge, — In  addition  to  the  principal  act, 
must  be  giveu  to  warrant  a  conviction.  Being 
so  essential,  it  follows  that  it  creeps  into  some 
of  the  other  exceptions  to  the  general  rule. 
For  instance,  there  is  an  Intimate  relation  be- 
tween showing  intent,  or  guilty  knowledge,  and 
repelling  the  defense  of  acci(knL,^-miatake,  or 
negligence.  Digitized  by  VjVTU^^ 
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patient's  pulse  was  weak  and  intermittent. 
There  was  no  odor  which  the  doctor  recog- 
nized. Ho  diagnosed  the  case  as  one  of  gas- 
tric enteritis.  He  sent  for  stomach  and  rec- 
tal tubes,  and,  while  waiting  for  them,  Dr. 
Phillips  arrived.  The  two  doctors,  Phil- 
lips and  Coffin,  treated  C!omish.  The  latter 
was  pale  and  ashen.  He  had  the  appearance 
of  having  passed  through  a  long  illness.  The 
first  police  officer  to  arrive  at  the  Adams 
house  was  Patrolman  Palmer.  This  was  in 
the  afternoon  of  December  28,  1898.  From 
there  he  went  to  Dr.  Hitchcock  and  got  the 
bromo  seltzer  bottle,  the  bottle  holder,  and 
the  address  taken  from  the  wrapper.  These 
he  turned  over  to  Dr.  Weston,  the  coroner's 
physician.  The  latter  visited  the  Adams 
house  and  viewed  the  body  of  Mrs.  Adams. 


On  the  following  day,  December  29,  1898, 
Captain  McClusky,  chief  of  the  detective 
bureau  of  New  York,  took  charge  of  the  po- 
lice investigation.  On  the  same  day  Dr. 
Weston  performed  an  autopsy  on  the  body 
of  Mrs.  Adams,  as  a  result  of  which  he  later 
concluded  that  the  death  of  Mrs.  Adams  was 
due  to  poisoning  which  resulted  from  hydro- 
cyanic acid,  or  one  of  its  salts,  which  is  pro- 
duced by  the  combination  of  cyanide  of  mer- 
cury with  the  ingredients  of  bromo  seltzer. 
On  the  following  day,  December  31,  1898, 
Prof.  Withaus,  an  expert  chemist,  made 
an  analysis  of  the  contents  of  the  bromo 
seltzer  bottle,  and  later  reported  that  it  con- 
tained a  mixture  of  bromo  seltzer  and  cya- 
nide of  mercury.  The  same  chemist  also 
analyzed   the   sediment  of  the  glass   from 


The  same  may,  in  substance,  be  said  of  evl- 
deuce  disclosing  a  scheme,  plan,  or  system,  on 
the  part  of  the  accused,  to  perpetrate  both  the 
crime  for  which  he  is  being  tried  and  the  evi- 
dential offense. 

1.  When  there  ie  other  evidence  or  presumption 
of  intent. 

One  of  the  questions  upon  which  the  courts 
do  not  seem  to  have  agreed  Is  whether,  when 
there  is  other  evidence  of  intent  in  the  case, 
evidence  of  another  crime  may  be  given, — some 
of  the  authorities  holding  that,  if  the  evidence 
is  admissible  at  all,  the  fact  that  there  is  other 
evidence  of  intent  will  not  render  it  incompe- 
tent; while  others  decide  that  the  exception  to 
the  general  rule  forbidding  the  receipt  of  this 
kind  of  evidence  is  one  of  necessity,  and  the  in- 
troduction of  the  evidence  should  only  be  per- 
mitted when  the  exigency  of  the  particular  case 
demands  it.  The  cases  here  first  given  seem 
to  assert  the  latter  proposition. 

The  prisoner  was  indicted  for  feloniously 
threatening  to  accuse  the  prosecutor  of  an  in- 
famous crime,  with  intent  to  extort  money  from 
him.  It  was  proved  that  the  prisoner  had 
gone  up  to  the  prosecutor  and  said  to  him : 
"If  you  do  not  give  me  a  sovereign  I  will  charge 
you  with  an  Indecent  assault"  The  prosecu- 
tion then  proposed  to  call  a  witness  who  would 
prove  that,  two  years  before,  the  prisoner  had 
made  a  similar  charge  against  another  person, 
end,  when  taken  into  custody,  gave  a  false  ad- 
dress ;  claiming  that  whenever  the  question  was 
as  to  the  intent  with  which  an  act  was  done  it 
was  also  permissible  to  give  in  evidence  other 
evidence  of  similar  conduct;  and  citing  Beg.  v. 
■Cooper,  3  Cox  C.  C.  547,  In  which  the  court  al- 
lowed evidence  of  other  transactions  to  be 
given.  The  court  said:  *'I  do  not  think  that 
decision  applicable  to  the  present  case.  There 
the  main  question  turned  upon  the  Intent  with 
which  the  act  was  done,  and  evidence  was  ad- 
duced with  respect  to  other  transactions,  to 
throw  light  upon  that  subject.  But  in  this 
case,  if  the  prosecutor  is  believed,  the  intent  is 
quite  manifest,  and,  therefore,  it  Is  unnecessary 
to  call  other  witnesses  for  the  purpose  of  con- 
firming it  I  do  not  think  I  ought  to  allow 
the  evidence  to  be  given."  The  evidence  was 
accordingly  rejected.  Ileg.  v.  McDonnell,  5 
Cox  C.  C.  153. 

Where  the  circumstances  of  the  case  are  such 
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that  guilty  knowledge  on  the  part  of  the  ac- 
cused must  be  shown,  then,  whether  he  had 
such  knowledge  is  an  Issue  in  the  case,  and 
prior  similar  dealings,  within  reasonable  lim- 
its, may  tend  to  show  such  guilty  knowledge; 
but  where  the  charge  is  of  false  statements  of 
facts  within  the  knowledge  of  the  accused ;  and 
where,  from  proof  that  they  were  false,  the  in- 
evitable inference  Is  that  they  were  made  for  a 
fraudulent  purpose, — evidence  of  the  perpetra- 
tion of  other  like  offenses  is  not  admissible ;  as 
such  evidence  compels  the  defendant  to  meet 
charges  of  which  the  Indictment  gives  him  no 
Information,  confuses  him  in  his  defence,  raises 
a  variety  of  issues,  and  thus  diverts  the  atten- 
tion of  the  jury  from  the  one  immediately  be- 
fore them,  and,  by  showing  the  defendant  to 
have  been  a  knave  on  other  occasions,  creates 
a  prejudice  which  may  cause  injustice  to  be 
done  him.     Jackson  v.  People,  18  111.  App.  508. 

Upon  a  trial  for  manslaughter  In  the  commis- 
sion of  an  abortion,  the  fact  that  an  abortion 
had  been  committed  was  conclusively  estab- 
lished ;  and,  this  being  so,  the  guilty  knowledge 
or  intent  of  the  person  committing  it  was  de- 
ducible  from  the  crime  Itself,  and  evidence  of 
another  like  crime  for  the  alleged  purpose  of 
showing  the  intent,  was  irrelevant,  and  its  ad- 
mission reversible  error.  People  v.  Lonsdale, 
122  Mich.  388,  81  N.  W.  277. 

But  upon  the  trial  of  a  prosecution  for  abor- 
tion, if  the  defendant  admits  that  he  committed 
the  act  resulting  in  the  abortion,  and  under- 
takes to  Justify  that  act  under  the  plea  of  ne- 
cessity, then  proof  of  other  acts  of  like  char- 
acter will  be  admissible  to  prove  intent  Clark 
V.  Com.  23  Ky.  L.  Rep.  1029,  63  S.  W.  740. 

From  these  two  cases  it  would  seem  that  the 
testimony  of  other  and  distinct  offenses  is  ad- 
missible in  such  cases  only  when  the  defendant 
raises  the  question  as  to  whether  he  intended 
to  commit  the  crime  by  attempting  to  show  that 
he  committed  the  act  Innocently  and  for  an 
honest  and  lawful  purpose. 

Defendant  was  indicted  for  receiving  from  a 
Arm  a  deposit  into  the  bank  of  which  he  was 
at  the  time  president,  knowing  at  the  time  that 
the  bank  was  insolvent  or  in  failing  circum- 
stances. On  the  trial  the  court,  over  the  objec- 
tion of  defendant,  permitted  two  persons  who 
were  witnesses  for  the  state  to  testify  to  depos- 
its made  by  them  in  the  bank  five  months  before 
the  time  the  deposit  was  made  by  the  firm 
mentioned  in  the  indictment,  and  in  this  it  was 
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which  the  dose  administered  to  Mrs.  Adams, 
and  tasted  by  Cornish,  had  been  taken.  This 
was  found  to  contain  cyanide  of  mercury. 
The  organs  of  Mrs.  Adams  were  also  sub- 
jected to  an  analytical  examination  by  Prof. 
Withaus,  which  demonstrated  that  Mrs. 
Adams  had  died  from  mercuric  cyanide  poi- 
soning. A  pathological  examination  of  these 
organs  by  Dr.  Ferguson  disclosed  the  pres- 
ence of  corrosive  poison,  which  he  described 
as  cyanogen,  or  prussic  acid,  which  is  a 
poison  resulting  from  cyanide  of  mercury. 
The  death  of  Mrs.  Adams  and  its  immediate 
cause  were,  therefore,  clearly  established. 

The  logical  and  orderly  narration  of  this 
grewsome  tragedy  naturally  leads,  next,  to 
a  consideration  of  the  facts  and  circum- 
stances which  are  relied  upon  by  the  prose- 


cution to  connect  the  defendant  with  the 
death  of  Mrs.  Adams.  We  will  first  address 
ourselves  to  those  which  have  no  relation 
to  handwriting  or  to  the  commission  of  any 
other  crime  than  the  killing  of  Mrs.  Adams. 
In  181^  the  defendant  was  thirty-one  years 
of  age.  He  had  not  only  a  liberal  general 
education,  but  sufficient  knowledge  in  chem- 
istry to  be  the  superintendent  in  the  business 
of  Morris  Hermann  &  Co.,  who  were  manu- 
facturers of  dry  colors  in  Newark,  New  Jer- 
sey. He  had  been  employed  in  this  capa- 
city since  1893,  and  before  that  had  been  in 
charge  of  color-making  for  the  firm  of  C. 
T.  Raynolds  &  Co.,  of  which  his  father 
was  a  member.  He  had  studied  chemistry 
for  two  years  at  Cooper  Union.  He  had  a 
good  chemical  library  and  a  well-equipped 


Insisted  that  error  was  committed.  In  revers- 
Ing  a  judgment  of  conviction,  the  court  said : 
"It  is  clear,  we  think,  that  each  deposit,  if  re- 
ceived under  circumstances  prohibited  by  stat- 
ute, was  a  separate  and  distinct  offense,  and, 
this  being  so,  the  evidence  was  Inadmissible. 
It  was  not  permissible  for  the  purpose  of  show- 
ing guilty  knowledge  upon  the  part  of  the  de- 
fendant, because  different  crimes,  provided  the 
bank  was  Insolvent  or  in  falling  circumstances 
at  the  time,  and  defendant  knew  it,  and  the 
evidence  did  not  tend  to  show  these  facts.  Be- 
sides, the  evidence  was  positive  that  defendant 
received  .the  deposit  described  in  the  Indictment 
in  person,  and,  with  respect  thereto,  no  addi- 
tional proof  of  guilty  knowledge  was  neces- 
sary." State  V.  Buriingame,  146  Mo.  207,  48 
S.  W.  72. 

On  the  trial  of  an  Indictment  for  obtaining 
money  under  false  pretenses  from  the  officers 
of  a  masonic  lodge,  the  prosecution  was  per- 
mitted to  prove  that  the  defendant  had  previ- 
ously, by  similar  false  representations,  obtained 
money  from  another  masonic  lodge.  The 
Judgment  of  conviction  was  reversed  for  the 
reason  that  the  admission  of  this  testimony  was 
error,  the  court  holding  that  the  testimony 
tending  to  show  that  the  defendant  had  at  an- 
other place  committed  an  offense  similar  to  the 
one  for  which  he  was  on  trial  was  erroneously 
admitted;  as  the  representations  charged  to 
have  been  made  by  the  appellant,  which  were 
the  subject  of  the  indictment,  were  concern- 
ing matters  peculiarly  within  the  appellant's 
knowledge,  and,  when  proved  to  have  been 
made,  and  to  have  been  falsely  made,  as  the  evi- 
dence fully  tended  to  prove,  the  Inevitable  in- 
ference was  that  such  representations  were 
made  with  a  criminal  intent  and  for  a  fraudu- 
lent purpose;  and  that  the  intent,  therefore, 
with  which  the  appellant  made  the  representa- 
tions charged  against  him,  was  not  an  issue  at 
the  trial.  Strong  v.  State,  86  Ind.  208,  44  Am. 
Rep.  292. 

One  of  the  judges  in  this  case  wrote  a  strong 
dissenting  opinion,  which,  as  will  be  seen,  was, 
in  Crum  v.  State,  148  Ind.  401,  47  N.  B.  833, 
infra,  approved  by  the  same  court,  and  the 
judgment  in  this  case  was  stated  to  be  over- 
ruled. 

Upon  the  trial  of  an  Indictment  for  stealing 
various  articles  of  jewelry  from  a  certain  store, 
where  It  appeared  that  several  articles  of  Jewel- 
ry were  found  in  possession  of  the  accused,  or 
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dropped  by  them  on  the  street  on  their  way  to 
prison,  the  admisslonof  other  evidence  tending  to 
prove  that  on  the  same  day,  and  near  the  same 
hour,  at  other  stores  in  the  vicinity  of  the  one 
first  mentioned,  the  defendants  had  feloniously 
taken  other  articles  from  other  persons,  was 
Improper,  as  the  offenses  proved  were  separate 
and  distinct,  and  the  defendants  might  have 
been  indicted  for  each  and  every  one  of  them, 
and,  though  committed  on  the  same  day,  and 
under  circumstances  of  a  similar  character,  they 
were  not  so  blended  or  connected  that  the  in- 
vestigation of  one  involved  an  Inquiry  into  tbe 
other ;  since  the  state,  having  the  benefit  of  the 
usual  presumption  arising  from  the  recent  pos- 
session of  the  stolen  property,  was,  therefore, 
not  driven  to  the  necessity  of  proving  Intent 
by  proving  other  felonies  committed  about  the 
same  time.     State  v.  Goetz,  84  Mo.  85. 

On  the  other  hand,  what  is  very  pertinently 
said  in  the  cases  here  inserted  is  to  the  effect 
that,  notwithstanding  there  may  be  other  proof 
of  intent  in  the  case,  rendering  evidence  of  an- 
other crime  unnecessary,  yet  the  prosecution  is 
not  thereby  debarred  from  making  all  the  proof 
possible  on  the  subject,  and  consequently.  In 
such  a  case,  may  introduce  evidence  of  the  other 
crime. 

In  the  two  Indiana  cases  which  follow,  es- 
pecially, the  reasoning  in  favor  of  such  theory 
is  extremely  forceful.  The  first,  Cmm  v.  State, 
148  Ind.  401,  47  N.  B.  883,  expressly  overrules 
Strong  V.  State,  86  Ind.  208,  44  Am.  Rep.  292, 
aupra.  In  which  the  opposite  doctrine  was  held ; 
and  approves  and  virtually  adopts  the  dissent- 
ing opinion  in  the  latter  case,  as  it"correctly  ex- 
presses the  law  on  this  question." 

In  Crum  v.  State,  148  Ind.  401,  47  N.  B. 
883,  the  defendants  were  convicted  of  grand 
larceny  In  obtaining  money  by  agreeing  to  give 
to  the  person  from  whom  the  money  was  ob- 
tained counterfeit  money  of  five  times  the 
amount  obtained.  Intending  to  steal  It.  Upon 
the  trial,  evidence  of  other  similar  offenses  com- 
mitted about  the  same  time  as  the  crime '  for 
which  the  defendant  was  on  trial  was  ad- 
mitted in  evidence.  It  was  held  to  be  no  error. 
In  affirming  the  conviction,  the  court  said: 
"In  principle  there  can  be  no  reason  why  in  any 
case  the  intent  with  which  an  act  was  done  may 
not  be  proved  by  competent  and  pertinent  evi- 
dence, even  though  proof  may  thus  incidentally 
be  made  of  other  offenses."      /     .r\r\ 

The  other  case,  Hlgglns  vV9lUVl67  Ind. 
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labratory,  which  rontained  Prussian  blue, 
chrome  yellow,  English  vermilion,  dry  mer- 
cury, arsenic,  and  other  chemicals,  from 
which  various  poisons,  including  cyanide  of 
mercury,  could  be  produced.  From  these 
facts  the  prosecution  argue  that  defendant 
had  the  knowledge,  skill,  and  means  to  pro- 
duce the  poison  which  killed  Mrs.  Adams. 
Cornish  was  the  athletic  director  in  the 
Knickerbocker  Athletic  Club  in  1898,  and 
had  held  this  position  since  January,  1806. 
At  that  time  defendant  was  a  member  of  the 
club  and  of  its  house  committee.  In  Jan- 
uary, 1896,  difficulties  arose  between  the 
defendant  and  Cornish  over  the  conduct  of 
one  French,  an  athletic  member  of  the  club. 
This  was  followed  in  April,  1897,  by  trou- 
ble over  an  amateur  circus  which  was  given 


under  the  auspices  of  the  club.  Molineux 
had  charge  of  the  arrangements,  and  com- 
plained because  Cornish  had  ignored  and 
disobeyed  his  instructions.  Cornish  had 
been  superintendent  of  the  club  and  man- 
ager of  the  club  restaurant.  Defendant  com- 
plained that  the  restaurant  and  baths  were 
not  being  properly  conducted.  Cornish's  au- 
thority was  thereafter  reduced  to  the  train- 
ing of  the  club  teams  and  the  management 
of  athletics.  Then  came  the  trouble  over  the 
"Weefers"  letter  written  by  Cornish  in  Au- 
gust, 1897,  and  in  which  the  latter  re- 
flected upon  Mr.  Weeks,  a  director  of  an- 
other athletic  club.  The  defendant,  having 
come  into  possession  of  this  letter,  requested 
that  the  matter  be  brought  to  the  attention 
of  the  house  committee,  and  suggested  that 


57,  60  N.  E.  685,  Is  especially  strong  In  assert- 
ing the  doctrine  that  evidence  of  another  crime, 
to  prove  intent,  is  not  rendered  inadmissible  by 
either  the  fact  that  there  is  other  sufficient 
proof  of  Intent,  or  the  fact  that  the  accused 
admits  the  presence  of  it ;  and  that,  in  the  lan- 
guage of  the  court,  **we  do  not  think  that  the 
admission  of  any  competent  evidence  can  be  ren- 
dered erroneous  by  statements  or  admissions  of 
the  accused,  made  to  the  court  and  Jury  during 
the  trial." 

In  a  prosecution  against  a  member  of  the 
common  council  of  a  city  for  soliciting  a  bribe, 
It  was  held  that  evidence  to  the  effect  that  de- 
fendant had,  on  a  previous  occasion,  solicited 
a  bribe,  was  properly  admitted  for  the  purpose 
of  showing  defendant's  motive.  A  particular 
objection  was  made,  that  the  language  used  by 
the  defendant  was  not  equivocal,  and  the  Jury 
had  the  right  to  infer  therefrom  the  intent 
charged.  It  was  held  that,  while  this  might 
be  true,  it  did  not  render  other  proof  of  such 
intent  or  motive  incompetent ;  that,  when  a  fact 
is  to  be  proved,  the  law  requires  the  best  evi- 
dence attainable,  but  it  does  not  put  any  limit 
upon  the  amount  of  proof  that  may  be  adduced. 
The  defendant  further  Insisted,  in  support  of 
his  objection,  however,  that  "he  did  not  attempt 
to  avoid  criminal  responsibility  by  relying  upon 
the  lack  of  intent  or  want  of  guilty  knowledge," 
because  he  stated,  when  said  evidence  was  of- 
fered as  a  part  of  the  objection  thereto,  that 
be  would  "deny  ever  having  had  the  conversa- 
tion which  was  alleged  to  have  taken  place 
with  the  witness."  It  was  held  that,  though 
It  was  true  that  appellant  made  the  statement 
claimed  as  a  part  of  his  objection  to  said  evi- 
dence when  the  same  was  offered,  such  state- 
ment did  not  relieve  the  state  from  the  burden 
of  proving  the  criminal  Intent  charged  In  the 
Indictment.  That,  even  if  appellant  had  ad- 
mitted the  criminal  Intent  charged  if  the  con- 
versation occurred,  or  that  he  was  guilty  as 
charged  If  he  had  such  conversation,  the  ad- 
mission of  the  evidence  complained  of  would 
not  have  been  error.  That  the  admission  of 
any  competent  evidence  cannot  be  rendered  er- 
roneous by  statements  or  admissions  of  the  ac- 
cused made  to  the  court  and  Jury  during  the 
trial.     /5M. 

This  decision  Is  of  peculiar  value,  the  opin- 
ion exhibiting  great  research  among  the  author- 
ities, and  classifying  instances  in  which  other 
crimes,  if  they  tend  to  prove  certain  facts,  may 
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be  given  in  .evidence,  viz.:  Prosecutions  for 
uttering  counterfeit  money;  uttering  forged  in- 
struments; receiving  stolen  goods;  conspiracy 
to  extort  money  by  threats ;  filing  and  collect- 
ing a  false  claim  against  the  county ;  obtaining 
property  by  false  pretenses;  embezzlement; 
bribery  ;  burglary ;  libel ;  larceny  ;  frequenting 
a  gambling  house ;  wilfully  placing  an  obstruc- 
tion on  a  railroad  track;  assault  with  intent; 
arson;  rape;  abortion;  sending  obscene  or  in- 
decent letters  or  pictures ;  incest ;  and  murder. 
In  Com.  V.  Mill.er,  8  Cush.  243,  the  indict- 
ment contained  six  counts,  in  each  of  which  the 
defendant  was  charged  with  uttering  a  promis- 
sory note  purporting  to  be  signed  by  S.  P.  Bel- 
knap. The  indictment  was  for  uttering  but  three 
notes,  there  t)eing  two  counts  on  each  note. 
The  attorney  for  the  commonwealth  on  the  trial 
produced  three  notes  purporting  to  be  signed 
by  S.  F.  Belknap,  each  for  the  same  amount  and 
of  the  same  tenor  and  date,  and  offered  evidence 
tending  to  show  that  they  were  forged,  and 
forged  in  a  particular  manner,  to  wit,  by  tak- 
ing a  genuine  note  and  tracing  the  signature 
on  the  alleged  forged  notes.  The  common- 
wealth afterwards  offered  thirty  other  similar 
notes,  which  had  been  uttered  by  the  defendant, 
at  or  near  the  same  time,  with  the  notes  In 
question,  and  which  were  also  alleged  to  be 
forged.  These  notes  were  offered  as  tending 
to  prove  the  guilty  knowledge  of  the  defend- 
ant that  the  notes  which  be  was  charged  with 
uttering  were  forged  notes.  The  defendant  ad- 
mitted that  he  passed  the  notes,  and,  if  they 
were  not  genuine,  that  he  knew  that  fact,  and 
thereupon  objected  to  the  evidence.  The  evi- 
dence was  admitted,  and  its  admission  is  the 
ground  of  the  exception.  The  court  said: 
**It  is  very  clear,  we  think,  and,  indeed,  it  is  not 
contested,  that  this  was  competent  evidence  to 
prove  the  guilty  knowledge  with  which  the 
three  notes  in  question  were  passed ;  or,  rather, 
that  it  would  have  been  so  but  for  the  admis- 
sion, offered  by  the  defendant,  that,  if  the  notes 
were  forged,  he  knew  that  fact  We  think  if 
very  dear  that  this  admission  did  not  super- 
cede this  evidence  or  render  It  Incompetent 
The  offer  was  hypothetical,  and  was  accom- 
panied by  an  express  denial  of  the  forgery. 
Besides,  It  was  competent  for  the  prosecuting 
officer  to  prove  and  make  out  his  case  by  proper 
and  legal  evidence,  without  being  obliged  to  rely 
upon  any  admission  of  the  defendant  The  evi- 
dence,  therefore,   was  rightly  admitted  for  a 
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Cornish  be  reprimanded  or  discharged.  This 
request  was  not  complied  with,  and  then, 
through  defendant's  efforts,  a  dinner  was 
given  to  Mr.  Weeks  by  Mr.  Ballantine,  a 
leading  spirit  and  principal  stockholder  in 
the  club,  at  which  various  club  officials  and 
the  defendant  were  present,  and  apologies 
were  tendered  to  Mr.  Weeks.  Early  in  1897, 
Hughes,  chairman  of  the  house  committee, 
told  the  defendant  that  Cornish  had  said 
that  defendant  had  made  his  money  as  a 
Tumseller  or  by  keeping  a  place  of  question- 
able repute.  Defendant  insisted  that  this 
matter,  together  with  other  grievances,  be 
investigated  by  the  club.  Some  investiga- 
tion was  made,  but,  as  Cornish  denied  hav- 
ing made  the  statements  attributed  to  him, 
no  further  action  was  taken.    The  defendant 


continued  to  agitate  the  alleged  shortcom- 
ings and  misdeeds  of  Cornish  until  he  final- 
ly told  Adams,  the  secretary  of  the  club, 
that  if  Cornish  did  not  leave  the  club  he 
would  leave.  Cornish  was  retained  in  the 
club,  and  on  September  20,  1897,  the  defend- 
ant resigned.  After  his  resignation,  and 
on  the  same  evening,  the  defendant  and  Cor- 
nish met  on  the  stairs  of  the  club  house. 
Cornish  called  the  defendant  a  vile  name, 
and  taunted  him  with  his  failure  to  pro- 
cure Cornish's  discharge.  Defendant's  res- 
ignation was  followed  by  an  explanatory 
letter  from  him  to  Secretary  Adams,  dated 
September  24,  1897.  This  was  followed  by 
a  letter  from  defendant  to  a  Dr.  Austen,  in- 
closing a  copy  of  the  "Weefers"  letter  and 
dwelling  updn  the  conduct  of  Cornish.    Aft- 


legitimate  and  proper  purpose ;  no  exception  can 
be  taken  to  its  admission."  To  the  same  effect, 
with  regard  to  motive,  see  Pontius  v.  People,  82 
N.  Y.  339,  supra,  II.  a.  2,  (b). 

On  the  trial  of  an  indictment  for  larceny  the 
state  was  permitted  to  show,  over  the  objection 
of  the  defendant,  that  at  the  time  of  finding 
the  articles  mentioned  in  the  indictment  In  the 
poBBession  of  the  defendant  there  were  also 
found  in  her  possession  other  articles,  which 
had  been  stolen  from  the  prosecuting  witness 
and  others  about  the  same  time  as  those  men- 
tioned in  the  indictment.  In  this  case  the  guilt 
of  the  defendant  was  admitted,  but  the  com- 
plaint was  that  this  evidence  tending  to  show 
her  guilty  of  other  larcenies  must  have  preju- 
diced the  Jury,  and  increased  her  punishment, 
and  that  such  evidence  is  only  permissible  when 
the  evidence  of  guilt  is  circumstantial.  The 
court  said  that,  in  any  view  of  the  case,  the 
evidence  was  admissible.  State  v.  Flynn,  124 
Ho.  480,  27  S.  W.  1105. 

In  a  prosecution  for  unlawfully  and  wil- 
fully disturbing  the  peace  and  quiet  of  another 
and  his  family,  offenses  of  a  character  similar 
to  the  one  charged,  committed  by  the  defendant 
from  one  to  three  days  prior  to  the  commission 
of  the  offense  charged,  are  admissible  as  show- 
ing that  the  acts  committed  by  the  defendant, 
which  were  claimed  to  constitute  the  offense 
charged,  were  not  innocently  or  rightfully  com- 
mitted, as  they  were  competent  and  relevant, 
though  probably  unnecessary.  State  v.  Burns, 
35  Kan.  387,  11  Pac.  161. 

2.  When  intent  is  immaterial. 

Upon  the  trial  of  an  indictment  for  assault- 
ing and  beating  an  officer  in  the  performance  of 
his  duty,  where  the  defendants  knew  that  the 
person  beaten  was  an  officer,  there  is  no  ques- 
tion of  intent,  and  it  is  clearly  wrong  to  per- 
mit proof  of  another  distinct  offense  for  which 
the  defendants  are  not  then  on  trial.  People  v. 
Uopson,  1  Denlo,  574. 

In  a  prosecution  for  the  sale  of  liquor  with- 
out a  license  the  intent  of  the  party  selling  is 
immaterial ;  It  is.  therefore,  error  to  admit  evi- 
dence of  other  sales  to  show  the  intent  with 
which  the  sale  in  question  was  made.  'Chip- 
man  V.  People,  24  Colo.  520.  52  Pac.  677. 

The  case  immediately  following  is  an  appli- 
cation of  the  well-known  rule  that,  when  an  act 
in  general  terms  is  made  Indictable,  a  criminal 
62  L.  R.  A. 


intent  need  not  be  shown,  unless,  from  the  lan- 
guage or  effect  of  the  law,  a  purpose  to  require 
the  existence  of  such  intent  can  be  discovered. 

Upon  the  trial  of  an  indictment  for  the  viola- 
tion of  a  statute  making  it  unlawful  for  a  per- 
son, not  an  officer,  to  mutilate  or  destroy  any 
public  record,  the  defendant  during  his  cross- 
examination  was  required,  against  his  protest, 
to  admit  before  the  Jury  that  he  had  partici- 
pated in  the  alteration  of  a  record  other  than 
that  charged  in  the  indictment  in  this  case. 
Upon  reversing  the  conviction  and  ordering  a 
new  trial,  the  court  said:  "While  it  is  true 
that  in  certain  cases,  like  forgery  and  embessie- 
ment,  it  is  permissible  to  introduce  evidence 
concerning  other  acts  of  the  same  nature,  for 
the  purpose  of  establishing  a  guilty  intention, 
no  such  rule  applies  in  cases  of  this  kind,  where 
the  very  ground  upon  which  the  prosecution  re- 
lies for  a  conviction  is,  that  a  performance  of 
the  acts  mentioned  In  the  statute  constitutes  a 
crime,  regardless  of  any  fraudulent  intention.'* 
People  V.  O'Brien,  96  Cal.  171,  31  Pac.  45. 

Upon  the  trial  of  an  indictment  for  man- 
slaughter for  killing  defendant's  six-year-old 
son,  evidence  that  the  defendant  struck  his  son 
with  an  axe  helve  about  a  year  before,  knock- 
ing him  down,  and  also  struck  him  with  hit 
fist,  was  improperly  admitted,  as,  the  indict- 
ment being  for  manslaughter,  the  question  of 
Intent  was  not  involved.  Albricht  v.  State^  0 
Wis.  74. 

b.  Common  scheme,  plan,  or  system, 

1.  In  gener<a. 

Upon  the  trial  of  an  Indictment  of  a  woman 
for  the  murder  of  a  man  evidence  tending  t« 
connect  her  with  the  prior  murder  of  the  wife 
of  the  deceased  in  pursuance  of  a  plan  or  scheme 
to  secure  to  her  own  use  the  proceeds  of  an  In- 
surance on  his  life  by  first  killing  the  wife,  the 
original  beneficiary,  then  inducing  the  husband 
to  make  her  the  beneficiary,  and  then  killing 
him,  was  competent  and  admissible  for  the  pur- 
pose of  showing  preparations  for  the  commis- 
sion of  the  crime  charged.  Com.  v.  Robinson, 
146  Mass.  571,  16  N.  B.  452. 

In  People  v.'  Molinkux  the  majority  of  the 
court  held  that  the  poisoning  of  Barnet  from 
motives  of  Jealousy  had  no  such  relation  to  the 
attempt  to  poison  Cornish  from  those  of  hatred 
which  resulted  in  the  death  of  the  deceased,  as 
to  bring  it  within  any  of  the  exceptions  to  the 
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er  this,  in  October.  1898,  the  defendant  met 
one  Heiles  at  the  New  York  Athletic  Club, 
told  him  of  the  "Weefers"  letter,  and  com- 
plained of  the  action  of  the  board  of  gov- 
ernors of  the  Knickerbocker  Athletic  Club. 
On  this  occasion  the  defendant  referred  to 
Cornish  as  a  low,  vile,  bad  man,  and  spoke 
of  the  latter's  assertion  that  defendant  had 
kept  a  disreputable  house.  On  November 
9,  1898,  the  defendant  wrote  to  his  friend 
Sheffler,  inclosing  a  copy  of  the  "Weefers" 
letter,  and  referring  to  the  fact  that  "Cor- 
nish is  in"  and  he  is  out.  These  are  the 
facts  and  circumstances  narrated  in  mere 
outline  that  are  relied  upon  by  the  prosecu- 
tion as  evidence  of  the  motive  which  the  de- 
fendant is  said  to  have  had  against  the  life 
of   Cornish,  and  of  the  intent  with  which 


the  poisoned  bromo  seltzer  was  sent  to  the 
latter.  At  further  bearing  upon  defendant's 
connection  with  this  murder,  it  was  shown 
that  the  silver  bottle  holder  which  was  con- 
tained in  the  package  received  by  Cornish 
had  been  purchased  on  the  21st  day  of  De- 
cember, 1898,  at  Uartdegan  &  Co.'s  store  in 
Newark,  New  Jersey,  which  was  only  a  short 
distance  from  the  factory  of  Hermann  &  Co., 
where  the  defendant  was  employed.  The 
defendant  was  seen  in  the  vicinity  of  the 
Hartdegan  store  on  that  day,  but  the  clerk 
who  made  the  sale  of  tiie  bottle  holder  said 
the  defendant  is  not  the  man  who  bought  it. 
The  box  which  contained  the  bottle  and  bot- 
tle holder  was  a  **Tiffany"  box,  and  the  en- 
velope was  such  as  are  used  at  TilTany's  to 
inclose  cards  which  are  sent  with  gifts.    The 


j^ncral  rule ;  while  the  theory  of  the  dissenting 
Judges  was  that  the  facts  that  in  both  instances 
death  was  effected  by  means  of  the  same  pecu- 
liar and  unusual  <*hemical  compound,  a  poison 
•of  the  most  subtle  cuaracter, — ^for  the  making 
of  which  the  defendant  was  shown  to  have  pos- 
sessed both  knowledge  and  facilities, — the  send- 
iDj?  of  the  poison  to  both  Intended  victims 
through  the  mails,  etc., — ^made  the  evidence  of 
the  circumstances  of  the  poisoning  of  Barnet 
•competent  to  identify  the  defendant  as  the  com- 
mon perpetrator  of  both  crimes. 

The  foregoing  case  of  Com.  v.  Robinson  would 
seem  to  be  of  interest  and  value  in  determining 
where  the  line  is  to  be  drawn ;  i.  e.,  when  the 
evidence  of  the  other  crime,  showing  it  to  have 
been  committed  in  pursuance  of  a  scheme  or 
purpose  common  both  to  It  and  the  crime  for 
which  the  defendant  is  on  trial,  is  admissible. 
Of  course,  the  difficulty  has  been,  is,  and  will 
he,  as  In  People  v.  Molineux,  to  decide  what 
facts  and  circumstances  are  sufficient  to  show 
that  the  scheme  or  purpose  is  common  to  both 
offenses. 

It  may  be  well  to  say.  Just  here,  that,  as  hat 
been  before  stated  in  the  first  part  of  this  note, 
one  of  the  reasons  generally  laid  down  by  courts 
and  writers  in  a  large  class  of  cases  for  ad- 
mitting evidence  which  would  otherwise  be  un- 
<ier  the  ban  of  the  general  rule  against  the  ad- 
mission of  evidence  of  independent  crimes,  and 
^nerally  regarded  as  one  of  the  exceptions  to 
that  rule,  is  that  the  evidence  of  the  independ- 
ent crime  tends  to  show  a  common  scheme  or 
plan  embracing  the  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of 
one  tends  to  establish  the  others.  It  was  at 
first  thought  best  to  Include  this  subject  of 
scheme,  plan,  or  system  as  oue  of  the  principal 
-dlTlsions  of  this  note,  but  both  reflection  and 
experience  have  shown  that  to  do  so  would  be 
rather  to  confuse  than  otherwise,  and  the  at- 
tempt to  do  so  was  relinquished  as  impractica- 
ble; as  In  many,  if  not  most,  cases  where  the 
subject  is  at  all  considered,  or  even  hinted  at, 
it  is  so  mingled  with  intent,  motive,  or  the 
commission  of  the  offense  charged,  as  to  render 
a  practical  separation  of  this  particular  subject 
difficult,  if  not  impossible.  Cases,  therefore,  in 
which  plan,  scheme,  or  system  Is  alluded  to  or 
considered  by  the  court  will  be  found  generally 
as  a  part  of  the  present  subdivision  and  the 
four  immediately  following,  and  also  of  II.  a. 
1,  tupra,  and  V.  b,  infra,  as  the  case  may  be. 
€2  L.  R.  A, 


On  a  trial  of  a  man  for  the  murder  of  his 
wife  by  poison,  where  it  appeared  that  after 
his  marriage  he  «7ent  to  live  with  his  wife  and 
mother-in-law,  that  his  mother-in-law  by  her 
win  had  bequeathed  to  her  daughter,  defend- 
ant's wife,  all  her  personal  things  and  every- 
thing in  the  house;  that  she  had,  under  the 
terms  of  her  husband's  will,  a  life  estate  only 
in  the  house  wherein  she  lived,  the  remainder 
being  vested  In  her  daughter  In  fee ;  evidence 
of  the  death  of  the  mother-ln-law,  and  that  she 
died  by  poison  administered  to  her  by  defend- 
ant w'hlle  she  was  residing  in  his  house,  a  few 
days  before  the  death  of  his  wife;  that  the 
arsenic  administered  to  her  was  of  the  same 
description  as  that  found  in  the  stomach  of  de- 
fendant's wife, — is  competent  and  admissible 
to  prove  a  design  on  his  part  to  obtain  their 
property,  to  show  his  purpose  and  intent,  and 
the  system  by  which  that  purpose  was  to  be  ac- 
complished, and  to  connect  the  death  of  both 
women  with  that  purpose  and  Intent;  and  also 
to  rebut  the  theory  that  the  death  of  his  wife 
was  the  result  of  accident  or  suicide,  or  of  the 
negligent  or  ignorant  use  of,  or  administering 
of,  arsenic  by  either  his  wife  or  by  him.  Goer- 
sen  V.  Com.  09  Pa.  388,  Approved  and  Followed 
on  the  second  review  of  the  case,  in  106  Pa.  477, 
51  Am.  Rep.  534. 

Upon  the  trial  of  an  indictment  for  larceny 
in  obtaining  of  the  complainants  goods  for  the 
purpose  of  showing  them  to  a  customer  to  see 
which,  if  either,  he  would  take,  upon  an  agree- 
ment that,  if  he  accepted  either,  the  money  for 
that,  with  the  remainder  of  the  articles,  should 
be  returned  to  the  pers<^n  sending  them,  but 
neither  the  articles  nor  the  money  for  either  of 
them  being  at  any  time  returned,  it  is  proper 
to  allow  the  people  to  show  th?.t  the  defendant, 
on  the  same  day  and  the  day  following,  procured 
other  articles  of  the  same  character  from  other 
persons,  and  appropriated  them  to  his  own  use : 
as  such  cases  are  proper  to  be  shown  in  order 
to  enable  the  Jury  to  determine  what  was  the 
intention  of  the  prisoner  in  the  particular  act 
which  was  the  subject  of  the  Indictment,  and 
that  the  several  acts  were  combined  In  one  fe- 
lonious plan,  each  of  which  was  but  a  portion 
of  its  execution.  Weyman  v.  People,  4  Ilun, 
511,  Affirmed  in  62  N.  Y.  623. 

On  a  trial  for  larceny  in  stealing  a  horse  the 
state  proved  by  a  witness  that  there  was  a  con- 
spiracy, entered  into  by  and  between  defend- 
ant and  witness  and  others,  to  engage  in  the 
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defendant  had  an  account  at  Tiffany's,  and 
made  a  purchase  there  in  December,  1808. 
There  are  no  particulars  regarding  this  pur- 
chase, except  that  it  was  in  the  stationery 
department.  The  so-called  poison  package 
was  mailed  at  the  general  postoflice  on  the 
afternoon  of  December  23,  1898,  at  an  hour 
when  it  was  customary  for  the  defendant  to 
be  in  the  postpffice  district  on  his  return 
from  Newark  to  New  York. 

At  this  point  it  will  be  observed  that,  if 
the  case  had  been  tried  upon  the  theory  that 
the  only  crime  which  the  defendant  had  com- 
mitted was  the  killing  of  Mrs.  Adams  in  the 
attempt  to  poison  Cornish,  the  next  and  final 
step  in  the  case  of  the  prosecution  would 
have  been  to  prove  the  defendant's  connec- 
tion with  the  handwriting  of  the  address  up- 


on the  poison  package.  But,  aa  a  part  of 
the  theory  or  theories  upon  which  the  pros- 
ecution sought  to  connect  the  defendant  with 
the  killing  of  Mrs.  Adams,  evidence  was  of- 
fered and  received  to  show  that  the  defend- 
ant was  responsible  for  the  previous  killing 
of  one  Henry  C.  Bamet,  who  came  to  his 
death  at  the  Knickerbocker  Athletic  Club 
house  on  the  10th  day  of  November,  1898. 
The  facts  and  circumstances  upon  this 
branch  of  the  case,  as  established  at  the 
trial,  which  relate  directly  to  the  death  of 
Barnet,  are  substantially  as  follows:  Bar- 
net  had  been  a  member  of  the  Knickerbocker 
Athletic  Club  for  a  number  of  years,  and  in 
1898  was  living  at  the  clubhouse.  Barnet 
was  taken  ill  on  the  28th  day  of  October, 
1898.     He  was  first  attended  by  Dr.   Phil- 


business  of  borse  stealing  generally ;  and  that, 
before  defendant  entered  into  this  compact,  and 
afterwards,  memliers  of  this  thieving  firm  had 
stolen  a  number  of  horses  from  that  vicinity ; 
to  all  of  which  the  defendant  objected.  It  was 
held  that,  while  such  evidence  disclosed  an  in- 
tention to  steal  the  horse  In  question,  it  did  not 
do  so  v'lth  any  greater  degree  of  certainty  than 
to  steal  every  horse  within  range  of  the  opera- 
tions of  this  band  of  thieves.  It  was  held, 
further,  that,  though  this  proof,  standing  alone, 
would  not  bo.  sufllelent  to  convict,  yet  It  was 
competent  and  admissible.  Hinds  v.  State,  11 
Tex.  App.  238.  (This  case  is  of  little  value,  as 
it  was  reversed  because  the  witness  who  gave 
this  evidence  was  an  accomplice,  and  was  not 
corroborated.) 

In  People  v.  Smith,  37  App.  Di.v.  280,  55  N. 
Y.  Supp.  032,  which  was  a  trial  for  arson,  the 
attorney  for  the  prosecution  In  opening  the  case 
used  this  language :  "We  shall  show  you,  if 
permitted,  that  before  this  fire,  which  occurred 
at  the  boulevard.  In  which  some  seven  buildings 
owned  by  the  mother  and  family  of  this  defend- 
ant, were  burned,  many  other  buildings  which 
this  defendant  had  assisted  in  erecting,  or  in 
which  he  was  Interested,  were  destroyed  In  a 
similar  manner,  within  less  than  a 'year  before 
the  Are  on  the  boulevard."  Before  this  state- 
ment was  completed,  the  counsel  for  the  defend- 
ant raised  the  objection  that  It  was  improper. 
This  objection  was,  however,  overruled  by  the 
court,  to  which  ruling  an  exception  was  taken ; 
whereupon  the  prosecuting  attorney  remarked : 
"If  counsel  insists  upon  it,  I  will  not  go  into 
the  matter  at  this  time."  The  indictment 
charged  the  defendant  and  his  father  with  the 
crime  of  arson,  pure  and  simple,  in  the  first 
count,  and  in  the  second  count  charged  the  de- 
fendant with  the  crime  of  having  conspired 
with  his  father  to  cheat  and  defraud  certain  in- 
surance companies  by  setting  fire  to,  and  occa- 
sioning the  destruction  of,  various  buildings 
upon  which  they  had  previously  obtained  insur- 
ance Jtrom  those  companies.  On  appeal  from  a 
Judgment  of  conviction  the  appellate  division 
of  the  supreme  court,  in  affirming  the  convic- 
tion, said  that,  in  order  to  convict  the  defend- 
ant of  the  crime  set  out  in  the  second  count,  it 
was  of  the  utmost  importance  that  a  fraudulent 
motive  or  intent  upon  his  part  should  be  estab- 
lished;  and,  to  that  end.  It  was  competent  for 
the  people  to  show  that,  shortly  previous  to  the 
commission  of  this  particular  act,  the  defend- 
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ant  had  been  guilty  of  similar  acts  under  like 
circumstances,  although  one  effect  of  such  evi- 
dence might  be  to  prove  other  crimes  than  the 
one  charged  in  the  indictment.  That  there  was 
abundant  evidence  tending  to  show  that  the 
defendant,  with  his  father,  conspired  ^o  de- 
fraud certain  insurance  companies,  by  obtain- 
ing from  them  insurance  upon  buildings  to  an 
amount  far  in  excess  of  the  value  of  the  prop- 
erty insured,  and  that  they  thereafter  set  fire 
to  and  destroyed  the  property.  That,  having 
made  this  proof,  it  was  difficult  to  see  why  the 
people  would  not  have  been  entitled  to  follow 
it  with  evidence  of  similar  transactions  occur- 
ring at  other  times  within  the  same  year,  for 
the  purpose  of  establishing  the  fraudulent  intent 
of  the  defendant.  And  that,  if  so,  the  prosecu- 
ing  attorney  transgressed  no  rule  of  propriety 
in  stating  to  the  Jury  that  he  expected  to  make 
proof  of  those  facts;  nor  did  the  learned  trial 
Judge  commit  any  error  in  refusing  to  sustain 
the  objection  to  such  statement,  for,  although 
he  gave  no  reason  for  his  ruling,  it  may  be 
safely  assumed  that,  had  evidence  of  this  char- 
acter been  offered,  the  Jury  would  have  been 
instructed  as  to  the  purpose,  and  the  only  pur- 
pose, for  which  it  was  received  and  the  Judg- 
ment was  affirmed.  This  decision  was  made  by 
a  bare  majority,  two  of  the  Judges  dissenting, 
and  holding  that  the  evidence  was  improper^ 
and  that  the  trial  Judge,  instead  of  having  sua* 
lalned  the  irregular  course  adopted  in  the  open- 
ing, should  have  promptly  checked  it,  or,  when 
ihe  objection  was  raised,  sustained  it,  and 
thereby  indicated  to  the  Jury  that  that  part  of 
the  opening  which  was  objected  to  was  im- 
proper ;  and  that  under  the  circumstances,  the 
Judge,  having  overruled  the  objection,  impliedly 
said  in  the  presence  of  the  Jury  that  the  state- 
ment made  by  counsel  was  proper,  and  the  im- 
pression left  upon  the  Jury  by  the  opening  and 
by  the  ruling  may  have  been  prejudicial  to  the 
rights  of  the  defendant. 

In  Hutcherson  v.  State  (Tex.  Crlm.  App.)  85 
S.  W.  375,  the  court  said:  "Appellant  was 
convicted  of  swindling,  .  .  .  and  prosecutes 
this  appeal.  Appellant  excepted  to  the  action 
of  the  court  in  allowing  the  state  to  introduce 
In  evidence  another  note  than  that  assigned  in 
the  indictment  as  a  part  of  the  scheme  on  whicli 
the  swindle  was  predicated.  Said  note  was  ad- 
missible for  the  purpose  of  showing  the  Intent 
of  the  defendant  in  the  transaction  alleged 
against  him,  and  it  appears  to  have  been  a  part 
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lips,  the  same  physician  who  subsequently 
attended  Cornish.  Dr.  Phillips  only  at* 
tended  Barnet  on  the  first  day  of  his  illness, 
and  Dr.  Douglass  then  took  charge  of  the 
patient,  and  attended  him  until  his  death 
on  November  10,  1808.  In  the  death  certifi- 
cate issued  by  Dr.  Douglass  "cardiac  as- 
thenia, caused  by  diphtheria,'*  was  assigned 
as  the  cause  of  Bamet's  death.  Dr.  Doug- 
lass was  given  a  box  which  was  found  in 
Bamet's  room  and  purported  to  contain 
*'Kutnow"  powder,  and  the  latter  told  the 
former  that  he  had  received  it  by  mail,  had 
taken  a  dose  of  it,  andJie  thought  that  was 
the  cause  of  his  trouble.  Barnet  also  told 
Dr.  Phillips  that  he  had  taken  a  dose  of 
"Kutnow"  powders,  and  ascribed  his  trouble 
to  that.    Dr.  Douglass  took  possession  of 


this  box  on  November  4,  1898,  and  gave  it 
to  Guy  P.  Ellison,  a  chemist,  who  made  a 
qualitative  analysis,  and  concluded  that  the 
"Kutnow"  powder  contained  cyanide  of  mer- 
cury. The  box  was  returned  to  Dr.  Doug- 
lass with  the  chemist's  report  as  to  its  con- 
tents, and  thereupon  the  nurse  in  charge  of 
Barnet  was  directed  to  search  for  the  wrap- 
per. No  wrapper  was  ever  found.  On  the 
3d  day  of  January,  1899,  Dr.  Douglass  de- 
livered to  Gapt.  McClusky  the  box  taken 
from  Barnet's  room.  On  the  4th  day  of 
January,  1899,  Capt.  McClusky  delivered  it 
to  Prof.  Withaus.  The  latter  made  an 
analysis  of  its  contents,  and  found  it  to  con- 
tain "Kutnow"  powder  and  cyanide  of  mer- 
cury. On  the  28th  day  of  February,  1899, 
the  body  of  Barnet  was  exhumed  at  Green- 


of  the  general  scheme  concocted  by  the  appel- 
lant for  the  purpose  of  swindling.  The  record 
shows  that  he  attempted  to  convey  distinct  por- 
tions of  the  lands  in  the  alleged  tract  in  Kauf- 
man county — to  which  be  had  no  title — to  three 
several  parties.  The  wording  of  the  deed  shows 
that  one  half' of  the  purchase  money  had  been 
paid,  and  vendor's  lien  notes  taken  on  each 
tract  for  the  remainder  of  the  purchase  money ; 
and  he  then  operated  his  swindling  schemes  on 
these  several  vendor's  Hen  notes.  The  evidence 
showed  a  common  plan  and  scheme,  and  was 
admissible  testimony." 

An  Indictment  for  inland  larceny  alleged  a 
conspiracy  formed  by  the  defendant  and  others 
to  cheat  the  prosecutrix  out  of  her  property, 
and  that  the  defendant  and  another  made  false 
representations  to  her  by  which  she  was  In- 
duced to  deliver  up  to  them  her  deed  and  title 
to  certain  property  In  return  for  a  worthless 
mortgage.  Upon  appeal  from  a  judfirment  of 
conviction.  It  was  held,  in  affirming  the  same, 
that,  where  a  conspiracy  has  been  alleged,  evi- 
dence of  other  wrongs  practised  upon  other  per- 
sons than  the  prosecutrix,  by  the  same  parties, 
la  competent  and  admissible,  as  bearing  upon 
the  question  of  the  Intent  of  the  defendant  in 
the  transaction  under  cr  nsideratlon ;  and  no 
error  Is  committed  where  the  trial  court  limits 
the  effect  of  such  evidence  to  the  question  as 
to  such  Intent.  People  v.  Wicks,  11  App.  Div. 
539,  42  N.  Y.  Supp.  630. 

In  Wallace  v.  State,  41  Fla.  547,  26  So.  713, 
the  defendant  had  been  convicted  of  maliciously 
threatening  to  accuse  a  person  of  keeping  a 
bawdy  house  with  intent  to  extort  money.  Upon 
the  trial  the  state  had  introduced  evidence  tend- 
ing to  show  that  the  defendant  had  made  like 
threats  to  other  persons,  and  extorted  money 
from  such  other  persons.  The  court  said : 
"But  such  evidence  is  not  admissible  for  the 
purpose  of  proving  that  defendant  committed 
the  crime  charged  against  him,  but  to  show  his 
purpose,  plan,  intent,  or  knowledge,  or  to  show 
that  the  acts  charged  against  him  were  not  the 
result  of  accident,  mistake,  or  inadvertence,  or 
to  rebut  a  defense  which  would  otherwise  be 
open  to  the  accused."  The  opinion  cites  a  large 
number  of  the  leading  authorities  on  the  sub- 
ject, both  American  and  English,  and  is  valu- 
able in  that  respect. 

Upon  the  trial  of  an  indictment  for  larceny, 
where  the  evidence  showed  that  the  defendant 
had  formed  a  common  design  with  another  to 
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commit  a  number  of  larcenies  in  the  county, 
and  that  it  was  impossible  to  follow  the  course 
of  the  parties  in  the  commission  of  the  offense 
charged  in  the  indictment  without  also  detail- 
ing the  commission  of  other  independent  of- 
fenses of  like  character,  It  was  held  that  such 
testimony  is  material  and  competent  where  it 
tends  to  prove  the  motive  and  intent  of  the  de- 
fendant in  the  commission  of  the  act,  although, 
as  a  general  rule,  on  a  prosecution  for  one 
crime  it  Is  not  proper  to  admit  testimony 
against  the  defendant  showing  that  he  had  com- 
mitted other  disconnected  offenses.  Bebersteln 
V.  Territory,  8  Okla.  467,  68  Pac.  641. 

Two  persons  were  jointly  indicted  for  kid- 
napping a  colored  boy  at  Worcester.  It  was 
held  that  evidence  that  one  of  the  defendants 
went  to  another  place  and  endeavored  to  ob- 
tain another  colored  boy,  saying  that  he  wished 
to  procure  one  to  live  in  his  father's  family, 
was  competent  evidence  against  that  defendant 
as  tending  to  show  that  he  was  engaged  in  kid- 
napping. The  court  said  that  the  Intent  and 
purpose  of  the  defendant,  in  obtaining  the  pos- 
session and  custody  of  the  individual  alleged  to 
be  unlawfully  taken,  were  to  be  inferred  from 
a  great  variety  of  circumstances,  and  neces- 
sarily opened  a  wide  door  for  the  introduction 
of  evidence  of  the  acts  of  the  party  accused, 
having  any  reasonable  degree  of  connection 
with  the  particular  act  complained  of.  That 
it  was  with  the  view  of  fixing  the  character 
of  this  last  act  that  evidence  was  received  of 
the  conduct  and  declarations  of  the  defendant 
on  the  day  previous,  and  at  another  place,  and 
in  reference  to  another  Individual,  about  whom 
overtures  were  made,  with  a  view  of  obtaining 
possession  of  his  person.  And  that  with  ref- 
erence to  such  purpose,  and  thus  limited.  It 
was  properly  admitted.  Com.  v.  Turner,  3 
Met.  19. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  it  is  competent  for  the  state  to  prove 
other  transactions,  as  showing  system  on  the 
part  of  the  accused,  and  as  bearing  on  his  in- 
tent to  violate  the  law.  Wilson  v.  State  (Tex. 
Crim.  App.)  55  S.  W.  68. 

But  In  Walker  v.  State  (Tex.  Crlm.  App.)  72 
S.  W.  401,  it  was  held  that,  where  a  conviction 
for  selling  Intoxicating  liquors  In  violation  of 
a  local  option  law  can  be  predicated  upon  one 
of  several  transactions,  evidence  of  the  others 
Is  incompetent,  and  can,^o^||i^^i|Otroduced  under 
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wood  Cemetery  in  the  presence  of  Dr.  Doug- 
lass, Prof.  Withaus,  Dr.  Weston,  and  others. 
Prof.  Withaus  made  an  analysis  of  the  liver, 
kidneys,  and  other  organs  in  the  body,  and 
found  cyanide  of  mercury.  Dr.  Loomis,  a 
pathologist,  made  a  post  mortem  examina- 
tion, and  expressed  the  opinion  that  Barnet 
died  from  poisoning  by  mercury.  Dr. 
Smith,  who  consulted  with  Dr.  Douglass  on 
the  day  of  Barnet's  death,  was  of  the  same 
opinion.  Dr.  Ferguson  testified  that  the 
cause  of  this  death  was  cyanide  of  mercury, 
and  Dr.  Potter  concurred  in  that  opinion. 
The  discrepancy  between  the  cause  of  death 
assigned  in  the  death  certificate  of  Dr.  Doug- 
lass and  the  conclusions  which  followed  the 
analyses  of  the  deceased  Barnet 's  organs  and 
the  contents  of  the  "Kutnow"  powder  box  is 


sought  to  be  accounted  for  by  the  explana- 
tion that  mercuric  poisoning  at  certain 
stages  develops  the  symptoms  of  diphtheria, 
and  by  various  other  matters  which  are  not 
essential  to  this  statement.  The  death  of 
Barnet,  was  therefore,  clearly  established, 
and  the  alleged  cause  thereof  was  proved 
by  evidence  which,  if  competent,  would  war- 
rant the  conclusion  that  it  was  due  to  mer- 
curic cyanide  poison. 

As  to  the  motive  which  the  defendant  is. 
said  to  have  harbored  for  the  killing  of  Bar- 
net,  the  prosecution  gave  evidence  which,  it 
was  claimed,  tended  to  show  that  the  de- 
fendant was  jealous  of  Barnet's  attentions 
to  the  woman  with  whom  the  defendant  waa 
in  love.  In  that  behalf  the  facts,  as  pre- 
sented by  the  prosecution  and  in  part  sus- 


the  rule  in  regard  to  system,  developing  the  res 
gestiB,  or  proving  intent. 

Defendants  were  Indicted  for  an  unlawful 
conspiracy  to  falsely  represent  to  certain  mem- 
bers of  an  association  that  the  association  was 
insolvent,  for  the  purpose  of  getting  nine  or 
more  members  to  Join  in  a  petition  praying  for 
the  appointment  of  a  receiver  for  the  associa- 
tion, and  with  the  fraudulent  and  malicious  In- 
tent to  thus  injure  the  business  and  property 
of  the  association,  the  association  not  then  and 
there  being  insolvent.  Upon  the  trial  testi- 
mony was  admitted,  over  the  objection  of  the 
defendants,  tending  to  show  that,  at  a  time 
preceding  the  alleged  offense,  one  of  the  de- 
fendants had  prepared  a  petition  seeking  the 
appointment  of  a  receiver  for  the  property  of 
another  (similar  association  upon  the  ground, 
set  up  In  the  petition,  that  it  was  insolvent ; 
and  that,  in  consideration  of  the  payment  of 
a  sum  of  money  by  ofilcers  of  that  association, 
the  defendant  had  desisted  from  filing  the  pe- 
tition. The  counsel  for  the  state  contended 
that  this  evidence  was  competent  to  show  the 
Intent.  The  court  said :  "We  are  of  opinion 
that  the  evidence  w^s  Incompetent  for  any  pur- 
pose, and  that  it  was  error  to  admit  it.  It 
is  true  that  the  rule  which  exclude^:  :ipon  trial 
for  one  offense,  evidence  of  other  and  distinct 
offenses,  recognizes  an  exception  In  cases  where 
it  is  necessary  to  show  such  other  and  dis- 
tinct offenses  for  the  purpose  of  provlifg  knowl- 
edge or  intent  in  the  committing  of  the  offense 
for  which  trial  Is  had.  Thus,  It  Is  frequently 
permitted  in  practice,  and  saoctioned,  to  show, 
upon  Indictment  for  uttering  forgeries  and  coun- 
terfeits, that  like  acts  have  been  committed 
by  the  accused,  and  for  the  purpose  of  estab- 
lishing the  guilty  knowledge  and  Intent  in  the 
instance  under  investigation.  [Implied.]  So, 
too,  this  exception  to  the  general  rule  has  been 
extended,  though  less  frequently,  to  other  cases, 
such  as  arson,  robbery,  and  conspiracy.  But 
the  general  rule  is  salutary,  and  departure  from 
it  Is  perilous ;  and  hence,  courts  are  reluctant 
to  extend  the  exception  to  the  rule  beyond  well- 
established  lines.  While  the  decisions  of  dif- 
ferent Jurisdictions  vary  somewhat  as  to  the 
application  of  this  exception  to  the  rule,  yet  they 
arc  all  In  substantial  accord  upon  the  proposi- 
tion that,  unless  there  be  some  apparent  logical 
connection  between  the  two  offenses,  either  by 
reason  of  both  being  of  the  res  geatw,  or  both 
being  part  of  one  system,  or  the  one  tending  to 
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show  a  scienter  in  the  other,  the  general  rule 
governs;  and  the  exception  to  It  does  not  ap- 
ply."    Towne  v.  People,  89  111.  A  pp.  258. 

I^eper  v.  State,  29  Tex.  App.  63.  14  S.  W. 
308.  infra,  XVI.  a,  1,  and  Zoldoske  v.  State,  82 
Wis.  580,  52  N.  W.  778,  infra,  VI.  d,  are  alsa 
cases  to  the  effect  that  evidence  of  the  other 
crime  Is  competent  as  proving  a  common  scheme* 
plan,  or  system,  and  thereby  Intent. 

2.  False  pretenaea;  fraud. 

The  following  cases  hold  that  evidence  of 
another  crime  Is  competent  to  prove  Intent  or 
guilty  knowledge  In  the  making  of  false  pre- 
tenses or  representations,  or  otherwise  perpe- 
tractlng  a  fraud  by  means  of,  or  pursuant  to,  a 
common  scheme,  plan,  or  system. 

Hex  V.  Roberts,  1  Campb.  300,  2  Leach  C.  L. 
087,  note,  was  an  indictment  against  the  de- 
fendants, which  charged  that,  being  persons  of 
evil  fame  and  in  low  and  indigent  circumstances, 
they  conspired  together  to  cause  themselves  to 
be  reputed  persons  of  considerable  property  and 
In  opulent  circumstances,  for  the  purpose  of 
defrauding  another,  evidence  having  been  giv- 
en of  their  having  hired  a  house  In  a  fashionable 
street,  and  represented  themselves  to  one  trades- 
man employed  to  furnish  It  as  people  of  large 
fortune ;  a  witness  was  called  to  prove  that, 
at  a  different  time,  they  had  made  similar  rep* 
resentatlou  to  another  tradesman.  This  evi- 
dence was  objected  to  on  the  ground  that  It 
was  not  competent  to  the  prosecutor  to  give 
evidence  of  various  acts  of  this  sort,  and  that 
he  was  bound  to  select  and  confine  himself 
to  one.  In  overruling  the  objection.  Lord 
Ellenborough  said :  "This  Is  an  Indictment  for 
a  conspiracy  to  carry  on  the  business  of  com- 
mon cheats,  and  cumulative  instances  are  nec- 
essary to  prove  the  offense." 

Upon  the  trial  of  an  indictment  for  procur- 
ing goods  by  false  pretense  In  January,  1876, 
evidence  of  similar  representations  to  others 
In  March,  1876,  was  offered  to  prove  the  falsity,, 
and  was  excluded  for  that  purpose,  but  was  ad- 
mitted to  show  the  knowledge  of  falsity  in  Jan- 
uary. It  was  held  error.  The  prisoner  was  con- 
victed, but,  the  conviction  having  been  reversed 
at  the  general  term,  such  reversal  was  affirmed 
by  the  court  of  appeals,  where  It  was  held  that 
the  prisoner's  knowledge  of  the  falsity  of  the 
representations  could  be  proved  only  by  circum- 
stances having  a  legitimate  tendency  to  es- 
tablish  that  fact.     That  dealings  with   other 
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tained  by  the  evidence,  are  substantially  as 
follows:  In  the  summer  of  1897  the  de- 
fendant met  Miss  Cheeseborough  at  Port- 
land, Maine.  His  attentions  to  her,  which 
were  immediate  and  marked,  continued  dur- 
ing their  visit  in  Portland,  and  were  renewed 
after  the  return  of  Miss  Cheeseborough  to 
New  York  city.  The  defendant  and  Barnet 
-were  both  members  of  the  Knickerbocker 
Athletic  Club,  and  apparently  good  friends. 
In  the  fall  of  1897  the  defendant  presented 
Barnet  to  Miss  Cheeseborough  at  the  Metro- 
politan Opera  House.  At  this  time  the  lat- 
ter lived  in  apartment^  in  the  "Marie  An- 
toinette" in  New  York  city,  but  in  a  few 
weeks  she  took  a  room  in  the  house  of  Mrs. 
Bell,  at  No.  251  West  76th  street,  New  York 
city,    where    she    remained    until    January, 


1898.  At  this  point  in  the  chronology  of 
the  relations  between  the  defendant  and 
Miss  Cheeseborough  certain  evidence  was  in- 
troduced by  the  prosecution  which  was  after- 
wards ordered  stricken  from  the  record  by 
the  court,  but  for  the  purpose  of  preserving 
the  continuity  of  the  narrative  of  thia 
branch  of  the  case,  and  because  certain  ques- 
tions have  been  raised  concerning  this  evi- 
dence, it  will  be  inserted  here  as  though  it 
had  remained  in  the  record.  One  Rachel 
Green,  a  colored  woman  who  was  employed 
at  No.  251  West  76th  street,  from  November 
2,  1897,  to  May  1,  1898,  testified  that  when 
she  went  to  this  house  in  November,  1897, 
Miss  Cheeseborough  and  a  man  whom  she 
thought  she  was  able  to  identify  as  the  de- 
fendant occupied  the  same  room  under  the 


parties  tending  to  show  a  fraudulent  scheme  to 
obtain  property  by  similar  devices  might  be 
proved  to  show  the  fraudulent  lutent,  but  they 
must  appear  to  be  part  of  the  same  scheme. 
That  the  necessary  proximity  in  points  of  time 
depends  upon  the  circumstances;  but  that  the 
evidence  was  not  offered  to  show  intent.  That 
the  representations  in  March  were  not  identi- 
cal with  those  in  January,  but  general  or  dif- 
ferent. That  other  witnesses  testified  to  sub- 
sequent sales  without  any  representations.  That 
this  evidence  could  not  prove  the  falsity  of  the 
representations  in  January.  That  the  Icnowl- 
edge  of  the  falsity  was  fundamental,  to  be 
proved  before  the  question  of  intent  was 
reached,  and  Incompetent  evidence  on  that  point 
was  error,  although  It  might  have  been  prop- 
er on  the  other  branch.  People  v.  Splelman 
(N.  y.)  20  Alb.  L.  J.  96;  Shulman  v.  People, 
14  Hun,  516,  Affirmed  by  divided  court  In  76 
N.  Y.  624. 

Where,  upon  the  trial  of  an  Indictment  for 
obtaining  goods  on  credit,  by  means  of  false 
representations,  on  the  part  of  the  prisoner, 
aa  to  bis  re8pon«iibiIity.  the  representations 
charged,  their  falsity,  and  the  knowledge  of  the 
accused  that  they  were  false,  is  established,  the 
allegation  that  they  were  made  with  intent  to 
defraud  may  be  supported  by  proof  of  dealings 
of  the  prisoner  with  parties  other  than  the  com- 
plainant, such  as  purchases  made  upon  the  faith 
of  similar  representations,  which  tend  to  show 
a  fraudulent  scheme  to  obtain  property  by  de- 
vices similar  to  those  practised  upon  him,  pro- 
vided the  dealings  are  sufficiently  connected 
in  point  of  time  and  character  to  authorize  an 
inference  that  the  purchase  from  the  complain- 
ant was  made  in  pursuance  of  the  same  general 
purpose. 

So,  also,  similar  representations  made  by  the 
prisoner  to  creditors  from  whom  goods  had  been 
previously  purchased  by  him,  although  no  goods 
were  obtained  by  means  of  the  representations, 
may  be  proved  when  evidence  has  been  given 
tending  to  show  that  he  was  at  the  time  making 
fraudulent  disposition  of  the  goods  purchased. 
Such  evidence  is  relevant,  not  as  bearing  upon 
tbe  question  whether  the  prisoner  made  the  rep- 
resentations charged,  but  as  tending  to  show 
a  motive  in  pursuance-  of  the  general  fraudu- 
lent scheme,  to  quiet  the  creditors  and  obtain 
control  of  the  goods,  so  as  to  continue  the  fraud- 
ulent 'disposition  of  them.  Mayer  v.  Teople, 
«0  N.  Y.  364. 
62  li.  R.  A. 


To  the  same  effect,  and  reported  as  a  note 
to  the  above  case,  is  People  v.  Shulman,  80  N» 
Y.  373 ;  and  also  People  v.  Peckens,  153  N.  Y. 
576,  47  N.  R.  883  ;  State  v.  Wilson,  143  Mo.  334^ 
44  S.  W.  722. 

In  a  prosecution  for  obtaining,  by  false  pre- 
tenses, the  indorsement  of  a  promissory  note^ 
evidence  that  the  defendant  had  obtained  from 
the  indorser  other  sums  of  money  prior  to  the 
offense  charged,  by  false  pretenses  similar  to 
those  alleged  in  the  information,  was  held  to  be 
admissible  to  show  a  purpose  or  scheme  on  the 
part  of  the  accused  to  obtain  the  money  or  in- 
dorsement of  the  prosecuting  witness ;  and  that^ 
from  his  success  in  making  similar  false  repre- 
sentations on  previous  occasions,  he  had  rea- 
son to  believe  the  representations  which  were 
made  in  the  present  instance  would  mislead  and 
deceive,  and  enable  him  to  obtain  the  indorse- 
ment. People  V.  Henssler,  48  Mich.  40,  11  N. 
W.  804. 

Upon  trial  of  an  indictment  for  obtaining 
money  by  false  pretenses,  where  the  offense  was 
committed  on  a  railway  train,  evidence  which 
tended  to  show  the  system  on  which  similar 
operations  had  been  conducted  by  defendant 
and  his  accomplices,  for  some  days  previous^ 
and  up  to  and  including  the  time  when  the  of- 
fense charged  was  committed,  was  competent 
for  the  purpose  of  showing  the  Intent  with 
which  the  defendant  remained  on  the  train 
with  his  victim  after  he  had  obtained  his  money 
and  after  his  accomplices  had  left  tbe  train. 
The  witness  by  whom  this  testimony  was  given,, 
who  was  one  of  the  accomplices,  testified  that 
when  a  man  was  beat  of  his  money,  the  third 

men  was  to  see  that  he  went  away  ail  right, 

see  what  he  had  to  say  afterwards;  and  that 
the  defendant  was  the  third  man.  State  v. 
Benuclelgh.  92  Mo.  490,  4  S.  W.  666. 

While  the  general  rule  that,  in  a  prosecution 
of  this  sort,  acts  of  a  defendant  similar  to  the 
one  for  which  he  is  being  tried  are  admissible 
for  the  purpose  of  showing  the  intent  with 
which  the  act  charged  was  done,  was  not  de- 
nied, it  was  Insisted  that  the  transaction  de- 
tailed by  this  witness  was  not  similar  to  the 
one  for  which  defendant  was  being  tried.  In 
that  the  former  amounted  to  robbery,  while 
the  latter.  If  any  crime  at  all,  amounted  to  an 
attempt  to  obtain  money  by  false  pretenses  and 
a  confidence  game.  But  the  court  said  that, 
while  the  witness  called  the  act  In  his  case  rob- 
bery,  it   did  not   think   that   defendant   could 
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names  of  Mr.  and  Mrs.  Cheeseborough,  and 
that  the  only  time  she  ever  heard  the  name 
of  Molineux  mentioned  there  was  on  an  oc- 
casion when  a  parcel  came  from  a  drug  store 
addressed  to  that  name.  This  witness 
further  testified  that  in  January,  1898,  the 
"Cheeseboroughs"  left  the  house  of  Mrs. 
Bell  together.  William  Williams,  who 
washed  windows  and  took  care  of  the  fur- 
nace at  the  house  of  Mrs.  Bell  in  75th  street 
from  the  autumn  of  1897  to  May,  1898, 
pointed  from  the  witness  stand  to  the  de- 
fendant as  a  man  whom  he  had  seen  at  Mrs. 
Beirs  on  several  occasions.  He  gave  further 
and  more  explicit  testimony  upon  the  sub- 
ject, but  that  was  stricken  out  as  hearsay. 
Minnie  Betts,  another  colored  woman,  testi- 
fied that  she  lived  with  Mrs.  Bellinger  at 


257  West  End  avenue,  and  that  in  January, 
1898,  Miss  Cheeseborough  came  to  live  there, 
and  remained  until  June,  when  she  went 
away  for  the  summer  and  returned  in  the 
fall.  This  witness  testitied  that  the  first 
time  she  ever  heard  the  name  of  Molineux' 
was  about  a  week  before  the  defendant  and 
Miss  Cheeseborough  were  married,  in  No- 
vember, 1898.  This  witness  also  described 
a  man,  not  the  defendant,  who  frequently 
called  on  Miss  Cheeseborough  at  Mrs.  Bel- 
linger's house.  During  her  examination 
this  witness  was  shown  a  visiting  card  and 
a  photograph  which  were  used  in  connection 
with  the  name  of  Barnet  in  such  a  way  as  to 
leave  no  doubt  in  the  minds  of  the  jury  that 
the  caller  whom  she  had  been  trying  to  de- 
scribe was  in  fact  Barnet.     The  defendant 


have  been  convicted  of  that  crime  on  the  wit- 
ness's testimony,  that  the  act  constituted  the 
crime  of  obtaining  money  by  false  pretenses  and 
a  confidence  game,  as  defined  by  statute,  and 
thai  the  two  transactions,  however  differing 
in  detail,  were  similar  In  general  outline;  and, 
for  the  purpose  of  showing  the  intent  of  de- 
fendant and  his  confederates  In  their  dealings 
with  the  prosecutor,  the  state  had  a  right  to 
prove  the  former  transaction.  State  v.  Jack- 
son, 112  Mo.  585,  20  S.  W.  674. 

On  the  trial  of  an  Indictment  for  obtaining 
eggs  by  false  pretenses,  where  it  appeared  that 
the  defendant,  in  advertising  for  eggs  In  the 
newspapers.  In  which  he  gave  no  name,  but 
only  an  address,  "Norfolk  Dairy  Farm,"  and 
it  was  proved  that  he  bad  no  right  to  the  title 
"Norfolk  Dairy  Farm,"  evidence  by  two  wit- 
nesses other  than  the  prosecutor,  to  prove 
that  the  defendant  had  obtained  eggs  of 
them  also,  under  precisely  similar  condi- 
tions as  those  sent  by  the  prosecutor,  and 
that  both  of  such  transactions  were  sub- 
sequent to  the  transaction  with  the  prose- 
cutor, was  admissible,  since  It  showed  part  of 
his  scheme  to  defraud  persons  by  the  pretense 
of  carrying  on  an  honest  and  bona  fide  business, 
and  that  the  means  by  which  the  fraud  was  per- 
petrated was  by  advertisements,  which  the 
prosecutor  and  the  two  witnesses  mentioned 
alike  saw,  and  alike  acted  upon,  and  the  trans- 
actions In  all  three  cases  were,  therefore,  con- 
nected by  the  advertisement,  which  formed  part 
of  the  scheme.  Queen  v.  Rhodes  [1809]  1  Q. 
R.  77,  68  L.  J.  Q.  B.  N.  8.  83,  79  L.  T.  N.  S. 
.300,  47  Week.  Rep.  121,  62  J.  P.  774,  19  Cox 
C.  C.  182. 

In  a  prosecution  of  a  defendant  under  U.  S. 
Rev.  Stat,  i  5480  (U.  S.  Comp.  Stat.  1901,  p. 
:i696),  on  an  indictment  charging  him  with  hav- 
ing devised  a  scheme  to  defraud,  to  oe  effected 
by  the  use  of  the  postoffice  department  of  the 
United  States,  the  question  of  fraudulent  intent 
being  the  principal  issue,  other  similar  business 
transactions,  conducted  by  defendant  a  year 
prior  to  those  charged  in  the  indictment,  are 
not  so  remote  in  time  that  the  court  may  not. 
In  its  discretion,  permit  them  to  be  proved. 
Packer  v.  United  States,  46  C.  C.  A.  35,  106 
Fed.  906. 

In  the  Federal  courts  the  common-law  rule 
Is  adhered  to,  but  the  decision  oi  the  trial  court 
win  not  be  reversed  In  any  event  but  for  the 
abuse  of  discretion. 
62  L.  R.  A. 


Defendant  was  indicted  for  obtaining  goods 
by  the  false  pretense  that  he  bad  a  sum  of 
money  to  his  credit  in  a  certain  bank.  A  let- 
ter In  his  handwriting  was  foand  in  his  pos- 
session addressed  to  the  president  of  the  bank, 
asking  for  a  certificate  that  there  was  a  sum  to 
his  credit,  and  written  below  the  letter  was 
what  purported  to  be  a  statement,  signed  by  the 
cashier  of  the  bank,  that  the  money  was  on 
deposit  there.  The  cashier  testified  that  he 
had  not  received  the  letter,  and  had  not  written 
the  certificate.  The  letter  and  the  certificate 
were  not  used  in  obtaining  the  goods  for  which 
the  defendant  was  indicted.  It  was  held  that 
the  letter  was  admissible  in  evidence  to  prove 
defendant's  felonious  intent;  and,  secondly, 
that  the  letter  was  also  admissible  for  the  pur- 
pose of  showing  that  the  defendant  had  devised 
a  scheme  to  obtain  goods  wherever  he  could  by 
falsely  representing  that  he  had  money  on  de> 
posit  in  that  bank.  Carnell  v.  State,  85  Md. 
1,  36  Atl.  117. 

As  to  common  scheme,  plan,  or  system  In 
false  pretenses,  see  Com.  v.  Blood,  141  Mass. 
571,  6  N.  B.  769,  infra,  VIII.  d. 

8.  Forgery, 

The  following  are  cases  to  the  effect  that  evi- 
dence is  admissible  in  trials  for  forgery  of  a 
certain  character  to  show  a  common  scheme, 
plan,  or  system  to  defraud. 

In  an  Indictment  against  several  persons  for 
forgery  of  a  bank  check,  evidence  tending  to 
prove  an  agreement  between  the  respondents  to 
procure  money  from  banks  by  forged  paper 
without  reference  to  any  particular  bank  Is  ad- 
missible. State  V.  Morton,  27  Vt  810,  65  Am. 
Dec.  201. 

Where  it  appeared  upon  a  criminal  trial  that 
certain  land  held  in  trust  for  defendant  was 
sold  to  a  person,  and  his  three  notes,  payable 
in  one,  two,  and  three  years  to  a  trustee,  were 
executed  by  the  purchaser  and  subsequently 
transferred  to  defendant;  and  the  state's  evi- 
dence further  tended  to  show  that  thereafter 
defendant  forged  and  uttered  other  notes  simi- 
lar in  terms  to  such  genuine  notes,  the  charge 
being  for  uttering  one  of  said  last-mentioned 
forged  notes, — evidence  of  a  number  of  trans- 
actions similar  to  that  involved  in  the  prosecu- 
tion,— that  is,  some  of  them  genuine  sales  of 
land  with  genuine  notes,  and  then  the  forging 
of  notes  similar  to  said  genuine  notes  and  the 
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himself  testified,  at  the  coroner's  inque&t 
upon  the  death  of  Mrs.  Adams,  that  Barnet 
called  upon  Mi%8  Cheeseborough,  took  her  to 
dinners,  theaters,  and  other  places  of  amuse- 
ment, and  sent  her  flowers.  On  one  occa- 
sion she  went  to  an  entertainment  given  by 
the  Knickerbocker  Athletic  Club  as  the 
^guest  of  Barnet,  and  while  there  was  one  of 
a,  number  who  visited  Barnet's  room  and 
•drank  wine.  The  defendant  says  that  on 
the  occasion  referred  to  Barnet  escorted 
Miss  Cheeseborough  at  his  request.  The  de- 
fendant admitted  that  he  had  proposed  mar- 
riage to  Miss  Cheeseborough  in  the  winter 
of  1897,  and  that  his  offer  had  been  de- 
clined. Three  or  four  days  before  Barnet's 
death  Miss  Cheeseborough  wrote  him  a  let- 
ter expressing  her  solicitude  over  his  illness. 


This  letter  was  couched  in  language  from 
which  it  could  easily  be  inferred  that  there 
existed  between  Miss  Cheeseborough  and  Bar- 
net  an  attachment  stronger  than  mere  pla- 
tonic  friendship.  The  defendant,  in  testify- 
ing before  the  coroner,  stated  that  when  he 
learned  of  Bamet's  illness  he  communicated 
the  fact  to  Miss  Cheeseborough,  and  it  was 
agreed  between  them  that  the  latter  should 
send  Barnet  some  flowers.  The  defendant 
also  asserted  that  he  bought  the  flowers 
himself,  and,  although  he  assumed  that  a 
card  or  letter  would  be  sent  with  them,  he 
never  knew  of  the  letter  above  referred  to. 
Barnet  died  November  10,  1898.  About  two 
weeks  later  the  defendant  wrote  to  a  friend 
with  whom  he  had  expected  to  take  tea  on 
the  following  Sunday  evening,  asking  to  be 


negotiation  of  the  same  and  that  these  notes 
were  all  based  on  land  transactions,  one  set  of 
notes  being  executed  shortly  before  the  execu- 
tion of  the  notes  in  the  case,  and  the  remainder 
of  said  notes  executed  aud  negotiated  subse- 
quentlj, — was  competent,  not  because  it  was 
contemporaneous,  nor  because  it  was  a  part  of 
the  same  transaction,  but  because  it  showed,  or 
tended  to  show,  that  defendant  had  adopted  the 
same  plan  of  uttering  forged  instruments  In 
other  cases  as  was  insisted  upon  by  the  state 
that  he  had  pursued  in  this  case.  McGlasson  v. 
State,  37  Tex.  Crlm.  Rep.  620,  40  S.  W.  503. 

Upon  the  trial  of  an  indictment  for  uttering 
a  forged  draft,  where  the  evidence  showed  that 
defendant  and  another  were  engaged  in  the  com- 
mon purpose  of  raiding  the  banks  by  forged 
drafts  In  two  towns,  and  in  all  probability  in 
other  towns,  and  that  they  had  succeeded  in 
passing  a  forged  check  on  one  bank  in  one  of 
the  towns,  but  failed  in  an  attempt  to  pass  one 
for  the  same  amount  on  another  bank  In  that 
town ;  and  there  was  further  evidence  that 
they  then  took  the  train  for  the  other  town, 
and  there  attempted  to  pass  a  forged  check, 
and  failed  and  were  arrested, — this  is  admissi- 
ble, as  the  several  acts  were  connected  as  part 
of  a  systematic  plan ;  and,  where  such  Is  the 
case,  evidence  of  any  of  them  is  legitimate  to 
show  guilty  knowledge,  and  the  time  when  the 
collateral  inculpatory  acts  occurred  is  imma- 
terial, provided  they  are  close  enough  to  Indi- 
cate that  they  are  part  of  a  system.  Mason 
▼.  State.  31  Tex.  Crlm.  Rep.  306,  20  S.  W.  564, 
32  Tex.  Crlm.  Rep.  95,  22  S.  W.  144,  408. 

Upon  the  trial  of  an  information  for  utter- 
ing a  forged  contract  evidence  that  the  defend- 
ants and  another  were  engaged  in  carrying  out 
an  extensive  scheme  of  fraud,  in  furtherance 
of  which  the  other  person  traveled  about  the 
country  and,  by  various  tricks  and  devices, 
fraudulent  in  their  character,  obtained  signa- 
tures to  orders  similar  to  the  one  set  out  in 
the  information,  while  the  signers  supposed 
they  were  subscribing  for  something  different, 
and  perhaps,  in  some  instances,  forging  the  sig- 
natures himself ;  and  that  the  defendants  fol- 
lowed him  with  the  forged  papers,  and,  by 
threats  of  legal  proceedings,  succeeded  in  many 
cases  in  obtaining  money  In  settlement, — is  ad- 
missible to  show  the  general  scheme  of  fraud 
to  which  the  defendants  and  the  other  person 
were  parties,  since  the  specific  acts  were  done 
by  them  severally  in  pursuance  of  their  con- 
<)2  L.  R.  A. 


spiracy ;  and  the  evidence,  therefore,  tended 
to  show  their  knowledge  that  the  Instrument 
purporting  to  be  signed  by  the  defrauded  party 
was  forged,  and  thereby  fixed  upon  them  the 
criminal  Intent  Carver  v.  People,  39  Mich. 
786. 

Upon  the  trial  of  an  indictment  for  forging 
certain  receipted  bills  for  hides,  etc.,  and  for 
uttering  the  same,  evidence  tending  to  show 
that  the  defendant  fabricated  certain  other  un- 
receipted bills  of  a  like  character,  and  uttered 
them  to  the  same  persons  by  a  continuous  series 
of  transactions,  extending  some  months  later 
than  the  last  forgery  of  which  the  defendant 
was  convicted,  is  admissible  whether  such  un- 
receipted bills  were  technically  forgeries  or  not, 
since,  being  fabricated  instruments  similar  to 
those  in  Issue  in  every  respect,  except  In  re- 
gard to  signature,  their  tendency  to  show 
knowledge  and  a  fraudulent  scheme  on  the  de- 
fendant's part  was  not  affected  by  the  degree  or 
kind  of  fraud  committed  in  their  manufacture 
or  use.  Com.  v.  White,  145  Mass.  392,  14  N. 
E.  611. 

Upon  the  trial  of  an  information  charging 
defendant  with  forgery,  and  with  uttering  an 
order  for  money  knowing  it  to  be  forged,  with 
intent  to  defraud,  the  court  permitted  the  pros- 
ecutor to  introduce  testimony  which  tended  to 
prove  that  the  respondent  had  forged  and  ut- 
tered other  checks  at  or  prior  to  the  time  of  the 
forgery  alleged  in  the  Information,  for  the  pur- 
pose of  showing  the  fra^udulent  character  of  the 
act  of  respondent  in  passing  the  papers  alleged 
to  have  been  forged.  The  court  held  that  such 
other  papers  were  a  similar  kind  to  those  lu 
question,  aud  were  a  part  of  the  transaction  re- 
lating to  the  business  carried  on  here,  and  con- 
sisted of  what  was  claimed  to  be  false  invoices 
of  lumber  for  which  checks  were  sent  to  de- 
fendant to  be  delivered  to  the  persons  named  In 
the  invoices ;  and  that,  as  the  testimony  tended 
to  show  the  scheme  of  respondent  and  his  in- 
tent to  defraud,  it  was  admissible  for  that  pur- 
pose as  part  of  the  rea  gesta;.  People  v.  Kemp, 
76  Mich.  410,  43  N.  W.  439. 

4.  Counterfeiting. 

In  the  two  following  cases  the  evidence  of  the 
other  crime  was  admitted  to  prove  guilty  Intent, 
and  as  developing  a  common  scheme,  plan,  or 
system. 

Upon  the  trial  of  an  information  for  putting 
15 
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excused  because  of  his  sudden  and  romantic 
engagement  to  be  married  on  the  succeeding 
Tuesday.  On  the  29th  day  of  November, 
1898,  nineteen  days  after  Bamet's  death,  the 
defendant  and  Miss  Cheeseborough  were 
married.  From  this  evidence  bearing  upon 
the  alleged  relations  of  the  defendant  and 
Bamet  to  Miss  Cheeseborough  it  is  contend- 
ed by  the  prosecution  that  the  defendant 
was  jealous  of  Bamet  because  of  the  appar- 
ent favor  with  which  the  latter's  attentions 
had  been  received  by  Miss  Cheeseborough, 
and  that  this  was  the  mainspring  of  the  mo- 
tive which  prompted  the  killing  of  Bamet. 

The  foregoing  outline  of  the  facts  which 
conclusively  establish  the  death  of  Bamet 
and  Mrs.  Adams,  respectively,  and  which 
tend  to  prove  the  cause  thereof,  and  of  the 


circumstances  which  are  relied  upon  to  con- 
nect the  defendant  therewith,  naturally 
leads  us,  next,  to  a  consideration  of  the 
other  related  facts  and  circumstances  which 
are  said  to  bear  upon  the  handwriting  of  the 
poison-package  address  and  upon  defend- 
afit's  connection  with  the  murder  of  both 
Bamet  and  Mrs.  Adams. 

We  will  first  consider  the  Bamet  letter 
box  and  its  correspondence.  One  Nicholas 
Heckmann  testified,  in  substance,  that  in 
May,  1898,  he  kept  private  letter  boxes  for 
rent  at  No.  257  West  42d  street,  New  Yoric 
city.  On  Friday,  May  27,  1898,  shortly  aft- 
er 6  o'clock,  the  defendant  came  to  his  place 
and  rented  a  letter  box  in  the  name  of  H. 
C.  Bamet.  Defendant  was  given  a  ticket 
for  box  217.     Defendant  called  about  twenty 


off  a  counterfeit  bank  bill,  knowing  it  to  be 
counterfeit,  the  state,  after  proving  that  the  de- 
fendant and  another  bad  entered  into  a  con- 
spiracy to  put  off  counterfeit  bills  similar  to 
the  bill  described  in  the  information,  for  the 
purpose  of  showing  that  the  defendant  knew 
the  bill  In  question  to  be  counterfeit,  offered 
to  prove  that  the  defendant's  coconspirator  had 
passed  other  bills  at  two  different  places  a  day 
or  two  previous  to  the  alleged  offense.  The 
evidence  was  admitted  over  the  defendant's  ob- 
jection, and  the  court  charged  the  Jury  that, 
If  they  were  satisfied  that  the  coconspirator  of 
the  defendant  passed  said  bills  In  pursuance  of 
the  combination  between  him  and  the  defend- 
ant, the  defendant  was  chargeable  as.  if  he  had 
personally  passed  them,  and  it  would  be  evidence 
tending  to  show  his  knowledge  that  the  bill  in 
question  was  counterfeit,  in  the  same  manner 
as  if  he,  himself,  had  personally  passed  said 
bills.  State  v.  Spalding,  19  Conn.  233,  48  Am. 
Dec.  158. 

Where  it  is  shown  that  a  party  indicted  for 
uttering  forged  paper  upon  a  bank  has,  within  a 
short  period  of  time,  passed  other  forged  paper 
on  the  same  bank,  it  is  plain  that  such  repeated 
utterlngs  show  a  plan  to  defraud  the  bank ;  and 
in  such  case  each  uttering  is  admissible  in  evi- 
dence as  tending  to  prove  the  intent  with  which 
such  uttering  is  committed.  Bell  v.  State,  67 
Md.  108. 

5.  Emhia^zlement, 

Defendant  was  indicted  for  embezzling,  as  a 
clerk,  the  sum  of  $.50.  On  the  trial  evidence 
was  offered  by  the  state,  and  received,  to  the  ef- 
fect that,  as  such  clerk,  he  sold  eggs  to  the 
amount  of  $2.00.  also  $2.00  worth  of  coffee  and 
$.50  worth  of  tea,  and  that,  instead  of  putting 
the  amount  thereof,  $4.50.  in  the  drawer  of  a 
cash  register  kept  for  the  purpose,  he  registered 
only  $1.00  and  pitt  it  in  the  drawer,  and  put 
the  other  $3.50  in  his  pocket.  The  $.50  for 
embezzling  which  defendant  was  on  trial  was 
taken  from  this  register,  and  the  court  held  that 
the  testimony  in  regard  to  the  $4.50  purchase 
was  evidence  showing  how  defendant  used  tlie 
register  and  made  false  registrations,  and 
tended  to  show  the  system  pursued  by  him  in 
embezzling  the  $.50.  Gallardo  v.  State  (Tex. 
Cflm.  App.)  40  S.  W.  974. 

In  People  v.  Bidleman,  104  Cal.  608,  38  Pac. 
502,  where  the  defendant  was  charged  with  em- 
be^'^lement  in  taking  money  paid  for  goods  of 
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his  employers,  and  which  was  not  in  any  man- 
ner accounted  for  or  paid  over  to  the  employers, 
the  court  said :  "But,  if  we  concede  that  any 
particular  sum  which  Is  shown  by  the  evidence 
to  have  been  received  by  the  defendant,  and  not 
entered  upon  the  1x>ok8.  or  accounted  for,  was 
received  at  a  period  remote  from  the  date  named 
in  the  information,  or  not  included  In  the  sum 
specified,  it  may  still  be  competent  evidence- 
tending  to  show  a  system  adopted  by  the  defend- 
ant to  conceal  the  conversion  of  the  money,  and 
the  Intent  with  which  the  money  mentioned  in 
the  Information  was  appropriated  by  him  to  his 
own  use,  and  thus  tend  to  prove  the  defendant 
guilty  of  the  offense  charged." 

On  a  prosecution  for  wrongfully  receiving 
money  of  a  city,  where  a  conspiracy  between  the 
defendant  and  his  partner,  who  was  the  city 
treasurer,  had  been  proved,  evidence  that  the- 
treasurer,  after  the  conspiracy  was  formed,  mis- 
appropriated other  city  funds,  and  used  them 
in  the  partnership  business,  was  properly  ad- 
mitted to  prove  intent  and  guilty  knowledge  of 
the  defendant,  where  the  instructions  limited 
the  use  of  the  evidence  to  this  purpose,  and 
stated  that  it  could  not  be  used  to  prove  that  the 
money  mentioned  In  the  indictment  was  in  fact 
taken  from  the  city  treasury,  and  used  in  the 
partnership  business.  People  v.  Lyon,  1  N.  T. 
Crim.  Rep.  400.  In  explaining  that  the  admission 
of  this  evidence  was  an  exception  to  the  general 
rule  against  proof  of  other  offenses,  the  court 
stated  that  the  offense  charged  in  the  Indict- 
ment was  one  of  a  series  of  acts  of  a  similar  na- 
ture, constituting  part  of  one  continuous  trans- 
action :  and  that  all  the  money  misappropriated 
by  the  city  treasurer,  and  used  in  the  partner- 
ship business,  was  thus  used  with  defendant's 
knowledge,  consent,  and  approbation,  and  in 
pursuance  of  a  scheme  and  conspiracy  by  the 
partners. 

That  other  offenses  may  he  proved  as  tending 
to  show  scheme,  plan,  or  system,  see  Reeves  r. 
State.  05  Ala.  31,  11  So.  158,  supra.  III.  c.  15. 

On  the  trial  of  an  Indictment  or  information 
for  embezzlement,  evidence  is  admi8sl\^ie  which 
tends  to  prove  other  previous  acts  of  embezzle- 
ment similar  to  the  one  charged  in  the  indict- 
ment or  information,  to  show  the  criminal  In- 
tent with  which  the  act  charged  was  committed. 
People  V.  Neyce,  86  Cal.  393,  24  I'ac.  1091 ;  Peo- 
ple V.  Van  Ewan,  111  Cal.  144.  43  Pac.  620; 
Jackson  v.  State,  76  Ga.  551 ;  People  v.  Hawk- 
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times  after  that,  and  the  witness  delivered 
to  him  tlie  mail  addressed  to  H.  C.  Barnet, 
the  general  nature  of  which  was  patent  med- 
icine of  various  kinds.  One  package  was 
described  as  being  marked  "Kutnow  pow- 
der," and  another  "Von  Mohl's  calthos." 
The  witness  identified  a  box  which  came  to 
box  217  some  time  in  June,  1898,  but  was 
never  called  for,  and  was  delivered  to  the 
district  attorney,  who  procured  it  to  be  an- 
alyzed. Tjate  in  the  summer  of  that  year 
the  real  H.  G.  Bamet  received  through  the 
mail,  at  his  ofHce  in  the  produce  exchange, 
a  box  marked  "calthos"  containing  a  num- 
ber of  pink  capsules.  The  medicine  bearing 
this  name  was  advertised  as  a  remedy  for 
impotence.  A  similar  package  was  found  in 
Bamet's  desk  after  his  death.     Some  of  the 


mail  addressed  to  this  box  217  was  never 
called  for.  Part  of  it  consisted  of  four  let^ 
ters,  the  envelopes  of  three  of  which  bore 
the  postoffioe  box  number  of  Von  Mohl  & 
Co.,  of  Detroit,  and  the  fourth  of  which  bore 
the  postoffice  box  number  of  Dr.  Fowler,  of 
Moodus,  Connecticut.  These  were  marked 
58,  61,  62,  and  63  in  the  so-called  "prime 
series."  Nine  letters  and  communications 
were  written  in  the  name  of  H.  C.  Bamet. 
These,  together  with  five  Bamet  envelopes, 
comprise  the  so-called  "Bamet"  series,  and 
are  marked  B,  B*  C,  F,  H,  I,  J,  K,  M,  N,  O, 
P,  Q,  and  R,  respectively.  "B"  is  an  order 
for  Dr.  Rudolphe's  specific  for  impotence,  re- 
ceived by  Dr.  Fowler  June  1,  1898,  and  "B*" 
is  the  envelope  in  which  it  was  mailed.  "C"^ 
is  a  letter  to  the  Marston  Remedy  Co.,  dated 


Ins.  106  Mich.  470,  64  N.  W.  736 ;  Goodwyn  v. 
State  <Tez.  Grim.  App.)  64  8.  W.  251. 

e.  In  particular  intiatiTi^. 

As  has  been  stated,  intent  Is  an  essential  In- 
^e<lient  of  all  crimes  at  the  common  law.  In 
some  offenses,  tbe  creatures  of  statute,  it  Is  not. 
A^ain,  In  Home  Instances  the  act  by  which  the 
crime  charged  Is  committed  is,  in  and  of  itself, 
evidence  of  a  guilty  knowledge  or  intent,  or  mal- 
ice :  white  in  others  such  act  may,  of  Itself,  be 
Innocent  or  justlHable,  or  guilty ;  and  to  show 
tbe  latter  It  is  necessary  to  prove  that  such  act 
was  dooe  with  guilty  knowledge  or  Intent. 

It  is  in  proof  of  crimes  of  the  Istter  character 
that  the  exception  to  the  rule  inhibiting  evi- 
dence of  Independent  crimes  is  most  liberally  ex- 
tended. These,  in  general,  are,  false  pretenses 
or  fraud;  forgery;  counterfeiting;  embezzle- 
ment :  and  receiving  stolen  property. 

It  should  not  be  thought,  however,  that  evi- 
dence to  prove  Intent  is  confined  to  the  class  of 
cases  just  mentioned,  but  in  those  cases  flrst 
■poken  of,  where  the  commission  of  the  act  is  of 
itself  evidence  of  Intent,  the  actual  existence  of 
intent,  like  that  of  motive,  may  be  shown,  to 
amplify  and  Intensify  the  theory  and  position 
of  tbe  prosecution. 

1.  Murder, 

On  tbe  trial  of  an  indictment  of  a  husband  for 
the  murder  of  his  wife,  evidence  that  the  de- 
fendant frequently  mistreated  his  wife,  at  one 
time  driving  her  from  tbe  house  and  shooting  at 
ker ;  at  another  time  striking  her  with  a  poker ; 
at  another  cutting  her  with  a  knife;  together 
with  evidence  of  a  threat  that  he  would  kill 
her, — is  admissible.  State  v.  Nugent,  71  Mo. 
136. 

Upon  the  trial  of  an  indictment  for  caiusing 
the  death  of  the  person  killed  by  beating  her 
with  a  stick  and  with  a  whip,  and  by  starving 
ber,  and  by  hanging  her  with  a  rope,  no  objec- 
tion being  made  to  the  indictment  on  account 
of  duplicltyl  proof  by  the  state  of  the  beating 
by  defendant  of  deceased  with  other  similar  In- 
struments and  at  other  times ;  and  also  that  de- 
fendant may  have  shot  at  deceased  on  a  former 
occasion,  and  attempted  *  to  cut  her  with  a 
knife. — Is  admissible  as  evidence  tending  to 
show  motive  or  Intent  on  the  part  of  defendant, 
when  limited  by  Instructions  to  that  effect. 
Medina  v.  Stete  (Tex.  Crlm.  App.)  49  8.  W. 
380. 
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Upon  the  trial  of  a  husband  for  the  murder  of 
his  wife,  committed  when  the  two  were  alone  in 
the  kitchen  of  the  defendants  house,  claimed 
by  the  prosecution  to  have  been  committed  by 
setting  flre  to  the  wife's  clothing,  from  the  ef- 
fect of  which  she  died,  the  only  direct  proof  of 
which  was  the  dying  declarations  of  the  wife  ad- 
mitted in  evidence.  It  is  competent,  for  the  pur- 
pose of  showing  the  feelings  of  the  defendant 
towards  his  wife,  for  the  prosecution  to  prove 
that,  three  or  four  months  prior  to  the  day  the 
latter  was  burned  to  death,  the  defendant  got 
up  from  the  dinner  table  and  lit  his  pipe,  and, 
just  about  the  time  he  got  behind  his  wife, 
touched  the  flame  of  the  paper  with  which  he 
had  lit  his  pipe  to  the  back  of  her  dress  and 
afterwards  carried  the  paper  out  doors,  and  that 
his  daughter,  as  soon  as  she  saw  It,  ran  to  her 
mother  and  put  out  the  flre,  and  said  to  her 
father :  "What  do  you  mean  ?"  and  that  he  re- 
plied that  "the  paper  had  slipped  out  of  his 
hand."  Com.  v.  Blrrlolo,  107  Pa.  371,  47  Atl. 
355. 

This  case  illustrates  the  truth  of  what  Is  said 
in  VI.  d,  infra,  that  presence  of  intent  Involves 
the  absence  of  accident  or  mistake,  and  vice 
versa. 

Upon  the  ti>ial  of  a  prisoner  for  the  murder 
of  her  infant  boy  by  suffocation  in  bed.  It  was 
held  that  evidence  tendered  to  prove  the  pre- 
vious death  of  her  other  children  at  early  ages 
was  admissible,  although  such  evidence  did  not 
show  the  causes  from  which  those  children  died. 
Reg.  V.  Koden,  12  Cox  C.  C.  630. 

On  the  trial  of  an  indictment  for  murder,  by 
the  defendant,  of  the  husband  of  his  wife's  sis- 
ter, evidence  that,  previous  to  the  shooting  of 
the  deceased,  the  defendant,  at  a  place  5  miies 
distant  from  the  scene  of  the  murder,  shot  at  his 
wife  and  her  mother,  saying  at  the  time  that  he 
had  come  to  break  up  the  family,  is  admissible 
as  connected  with  the  main  charge, — that  Is  the 
killing  of  the  deceased, — as  It  was  a  part  of 
what  the  defendant  was  engaged  in,  as  evi- 
denced by  the  threat  that  he  had  come  to  break 
up  the  family ;  and  what  he  did  when  he  shot 
at  his  wife  and  her  mother  showed  the  purpose 
and  Intention  of,  and  preparation  for,  the  act 
of  shooting  deceased,  and  connected  him  with 
the  act  at  the  time  he  shot  him ;  and  all  that 
took  place  at  the  place  where  he  shot  his  wife 
and  her  mother  and  the  place  where  he  shot  at 
deceased  and  his  wife,  and  killed  deceased,  was 
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May  31,  1898,  writing  for  one  month's  treat- 
ment for  the  same  trouble.  "F"  is  a  letter 
to  Cameron  &  Co.,  received  by  them  June  1, 
1898,  asking  for  %ook,"  and  "J"  is  the  en- 
velope in  which  it  was  mailed.  "H"  is  a  let- 
ter to  Marston  &  Co.,  received  by  them  June 
6,  1898,  asking  for  marriage  guide,  and  "K" 
is  the  envelope  in  which  it  was  mailed.  "!*' 
is  the  so-called  "diagnosis  blank''  sent  by 
Marston  &  Co.  in  answer  to  the  request  for 
marriage  guide,  and  returned  to  Marston  & 
Co.  Oil  the  4th  or  5th  of  June,  1898,  in  the 
name  of  Bamet,  but  filled  with  answers 
which  are  said  to  accurately  describe  the  de- 
fendant and  not  Barnet.  "M"  is  a  letter  to 
Von  Mohl  &  Co.,  received  by  them  June  1. 
1898,  requesting  "five  days*  treatment,"  and 
*'N"  is  the  envelope  in  which  it  was  mailed. 


"O"  is  a  letter  to  the  "Sterling  Remedy  Co.," 
received  by  them  June  6,  1898,  asking  for 
"book."  'T"  is  a  letter  to  G.  B.  Wright, 
Marshall,  Michigan,  written  about  June  1, 
1898,  asking  for  prescription,  and  "R"  is  tfie 
envelope  in  which  it  was  mailed.  It  may  be 
noted  in  passing  that  none  of  these  Bamet 
letters  contain  any  reference  to  any  powder 
or  substance  which  was  used,  or,  so  far  as 
appears,  could  be  used,  in  mixing  with,  or 
in  the  administration  of,  the  poison  by 
which  Barnet  and  Mrs.  Adams  are  alleged  to 
have  been  killed. 

We  now  come  to  the  Cornish  letter  box 
and  the  correspondence  written  in  the  name 
of  Cornish.  One  J.  J.  Koch  testified  that  in 
December,  1898,  he  had  for  five  years  con- 
ducted a  letter  box  agency  at  1620  Broad- 


really  one  transaction.     State  v.  Eastwood,  73 
Vt.  205.  50  Atl.  1077. 

On  a  trial  for  murder,  where  ^t  appeared  that 
the  deceased  was  an  officer  engaged  in  making 
an  arrest  to  which  resistance  had  been  offered, 
in  which  defendant  did  not  participate ;  and 
thereafter  a  second  resistance  occurred  In  which 
the  defendant  was  engaged, — the  circumstances 
and  conduct  attending  the  first  resistance  are 
admissible  in  evidence;  as  the  defendant,  al- 
though he  took  no  part  therein,  shared  with 
some  who  did  in  the  work  of  making  the  second, 
and,  while  so  engaged,  committed  the  homicide. 
Pritchett  V.  State,  92  Ga.  65,  18  S.  E.  536. 

2.  Ataault  with  intent  to  murder. 

Evidence  of  assaults  and  threats  by  the  pris- 
oner, against  the  prosecutor,  on  the  same  even- 
ing and  prior  to  the  assault  for  which  the  pris- 
oner is  Indicted,  Is  admissible  in  behalf  of  the 
state  to  show  with  what  intent  the  last  assault 
was  made.     Koss  v.  State,  62  Ala.  224. 

Upon  the  trial  of  an  indictment  for  stabbing, 
etc.,  with  intent  to  commit  the  crime  of  mur- 
der, after  proof  has  been  received  that  the  ac- 
cused cut  the  throat  of  the  prosecutrix,  evidence 
that  the  accused  had  on  a  previous  occasion  at- 
tempted to  administer  laudanum  to  prosecutrix 
in  wine,  for  the  purpose  of  poisoning  her,  as  evi- 
dence of  a  distinct  offense  not  laid  in  the  indict- 
ment, may  be  given  when  it  becomes  material 
to  show  the  intent  with  which  the  act  charged 
was  done.     State  v.  Patza,  3  La.  Ann.  513. 

Upon  an  indictment  for  assault  with  intent 
to  murder,  a  previous  assault  and  threats  by 
the  defendant  against  the  particular  person 
whom  he  is  charged  with  having  subsequently 
assaulted  have  refereuce  to  the  commission  of 
the  offeusc,  and  are  admissibfe  to  show  the  in- 
tent with  which  the  last  assault  was  made. 
Lawrence  v.  State,  84  Ala.  424,  5  So.  33.  There 
is  no  statement  in  the  case  to  show  whether  the 
objection  was  taken  specllically  that  the  evi- 
dence thus  admitted  tended  to  show  another  and 
different  crime. 

In  a  prosecution  for  an  assault  with  intent  to 
murder,  evidence  that,  previous  to  the  shooting 
of  the  prosecutor  by  the  defendant  charged  in 
the  indictment,  and  for  which  a  conviction  was 
claimed,  the  defendant  went  to  the  house  where 
the  prosecutor  was,  found  him  in  bed.  and  had 
an  altercation  with  him,  in  which  he  attempted 
to  cut  him  with  a  knife,  is  proper  and  admissi- 
ble, since  It  tends  to  show  defendant's  purpose 
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in  returning;  and,  whether  proved  before  or 
after  the  testimony  of  the  shooting  was  given, 
its  tendency,  in  connection  with  alleged  threats, 
was  to  prove  malice,  or  formed  design.  Craw- 
ford V.  State.  86  Ala.  16.  5  So.  651. 

Where  the  defendants  were  indicted  for.  and 
had  been  convicted  of,  assault  upon  a  young 
girl,  their  adopted  daughter,  with  Intent  to  kill, 
by  means  of  burning  her  with  a  hot  iron,  the 
court,  for  reasons  not  material  to  state,  re- 
versed the  Judgment,  and  sent  the  case  back  for 
a  new  trial,  and  In  doing  so  said :  "Upon  an- 
other trial  we  shall  assume  that  the  defendants 
will  not  be  required  to  defend  against  the  sec- 
ond count  in  the  Indictment.  Therefore,  the 
only  matei-ial  question  to  be  determined  is 
whether  evidence  of  successive  burnings,  about 
one  week  apart,  is  admissible  under  the  first 
count,  which  charges  but  a  single  offense,  and 
that  is  an  attempt  to  commit  murder,  which, 
however,  since  the  finding  of  the  Jury,  must  be 
regarded  as  having  been  reduced  to  an  intent  to 
commit  manslaughter.  The  state  must  estab- 
lish the  requisite  intent,  and.  therefore,  may. 
and  is  entitled  to.  introduce  evidence  of  dis- 
tinct and  different  burnings,  although  they  may 
constitute  distinct  crimes."  State  v.  Merkley. 
74  Iowa,  695.  39  N.  E.  111. 

On  the  trial  of  an  indictment  for  an  assault 
with  intent  to  kill  a  policeman,  where  one  of 
the  defenses  was  that  the  accused  was  not 
aware  of  the  official  character  of  the  person  as- 
saulted, evidence  to  show  that  the  defendant 
was  engaged  in  a  prior  difficulty  in  the  same  sa- 
loon where  the  alleged  assault  took  place,  with 
a  stranger  on  the  same  evening,  and  that  the 
policeman,  for  assaulting  whom  the  defendant 
was  being  tried,  had  interfered  and  quelled  the 
disturbance,  was  properly  admitted.  State  v. 
Emery,  76  Mo.  348. 

On  a  trial  for  assault  with  intent  to  murder, 
evidence  of  prior  assaults  by  defendant  on  the 
prosecutrix,  in  which  he  beat  her  unmercifully. 
— once  with  the  window  stick ;  another  time 
stabbed  her  with  a  knife, — is  admissible  to  illus- 
trate his  motive,  malice,  and  intent  in  com- 
mitting the  assault  for  which  he  is  being  tried. 
Hamilton  v.  State  (Tex.  Crim.  App.)  56  S.  W. 
926. 

3.  Assault  with  intent  to  commit  rape. 

On  a  trial  for  an  assault  with  intent  to  rape, 
where  indecent  acts  of  defendant  towards  other 
girls,  and  sexual  Intercourse  with  one  of  them. 
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way  under  the  name  of  the  Commercial 
Company.  He  was  also  the  proprietor  of 
the  "Studio  Publishing  Company,"  under 
which  name  an  advertising  agency  was  con- 
ducted at  the  same  place.  Under  date  of 
December  31,  1897,  the  defendant,  through 
his  secretary,  Mr.  Allen,  wrote  upon  the 
business  stationery  of  Morris  Hermann  & 
Co.  to  the  Studio  Publishing  Company  for  a 
sample  copy  of  the  paper.  In  July,  1898, 
Koeli  sent  to  defendant  a  printed  circular 
upon  which  attention  was  called  to  the  pri- 
vate letter  box  agency  which  was  being  con- 
ducted at  No.  1620  Broadway,  in  connection 
with  the  advertising  business.  During  the 
week  of  December  12,  1898,  the  defendant 
made  inquiry  of  Koch  about  renting  a  private 
letter  box  for  a  friend.    No  box  was  rented 


on  that  day.  On  December  21,  1898,  a  box 
was  rented  to  a  man,  not  the  defendant,  im- 
der  the  name  of  H.  Cornish.  Four  pieces  of 
mail  were  received  at  this  box  addressed  to 
"H.  Cornish."  One  wa«  a  sample  box  of 
"Kutnow"  powder.  The  second  was  a  cir- 
cular letter  from  Von  Mohl  &,  Co.  The 
third  was  a  sample  box  of  "calthos,"  manu- 
factured by  Von  Mohl  &  Co.  Koch  testified 
that  by  mistake  all  of  these  were  placed  in 
a  difTerent  box  than  that  assigned  to  H.  Cor- 
nish, and  remained  in  the  wrong  box  where 
they  had  been  placed  until  January  14,  1899, 
when  Koch  delivered  them  to  Captain  Mc- 
Clusky.  The  fourth  was  a  letter  bearing  the 
name  of  Frederick  Stearns  &  Co.,  Detroit, 
Michigan,  upon  the  envelope.  This  was 
seen  by  Koch  and  placed  in  the  Cornish  box. 


at  about  tbe  same  time,  though  separate  and  dis- 
tinct from  each  other,  were  parts  of  a  single 
transact ioQ,  proof  of  them  all  is  admissible  to 
show  the  Intent  with  which  the  defendant  acted. 
State  V.  Desmond.  109  Iowa,  72,  80  N.  W.  214. 
Under  an  indictment  for  assault  with  Intent 
to  commit  rape,  evidence  of  pr«./ious  assaults 
upon  the  prosecutrix  is  admissible  to  show  the 
Intent  with  which  the  act  charged  was  com- 
mitted.    State  V.  Walters,  45  Iowa,  389. 

Bat  under  an  indictment  for  assault  with  In- 
tent to  commit  rape,  evidence  that  the  defend- 
ant had  repeatedly  assaulted  another  female 
witb  intent  to  commit  rape  Is  incompetent,  and, 
because  of  its  admission  in  evidence,  a  Judg- 
ment of  conviction  will  he  reversed.     Ihid. 

Defendant  was  charged  in  the  information 
for  assaulting  a  female  child  of  the  age  of  six 
years  with  the  felonious  intent  to  carnally  know 
and  abuse  her  with  her  consent,  on  the  11th 
day  of  July.  The  prosecution  was  permitted  to 
prove  by  a  witness,  over  the  objection  of  the  de- 
fendant, that  the  accused,  on  the  Friday  preced- 
inje  that  day.  committed  an  assault  upon  the 
same  child  with  the  intent  to  ravish  her.  The 
testimony  of  the  acts  committed  on  July  11  was 
the  last  Introduced  on  the  trial,  and  was  re- 
eelved  without  any  objection  being  Interposed 
thereto  by  the  plaintiff  in  error.  It  was  held 
tbat,  had  the  acts  occurring  on  July  11  been  first 
proved,  possibly  the  state  would  have  been  re- 
quired to  confine  its  evidence  to  the  transaction 
occurring  on  that  day ;  at  least,  the  defendant 
would  have  been  in  a  position  to  raise  the  ques- 
tion whether  or  not  the  evidence  of  what  took 
place  on  Friday  was  admissible.  Where  an  in- 
formation charges  a  single  crime,  and  on  the 
trial  the  state,  for  the  purpose  of  proving  the 
act  charged,  introduces  evidence  tending  to  es- 
tablish similar,  but  separate  and  distinct,  of- 
fenses, tl<e  proper  practice  is  for  the  defendant 
to  move  the  court  to  require  the  prosecutor  to 
elect  on  which  transaction  he  will  claim  a  ver- 
dict. Palln  V.  State,  38  Neb.  862,  57  N.  W. 
743.  The  court  appears  not  Ho  have  decided 
whether  the  evidence  of  the  other  crime  was  ad- 
missible, but  stated  that  the  courts  of  Nebraska 
liad  been  inclined  to  adhere  rather  strictly  to  the 
general  rule  precluding  the  introduction  of  other 
crimes  in  evidence,  and  cited  the  cases  holding 
to  that  effect.  The  court  however,  said  that  un- 
donbtedly  what  is  laid  down  in  the  cases  it  cited 
wafc  the  general  rule,  but,  whether  the  principle 
should  be  applied  in  a  prosecution  for  rape,  or 
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an  assault  with  intent  to  commit  that  crime, 
was  not  80  clear.  The  court  then  proceeded  to 
cite  numerous  decisions  made  by  the  courts  of 
other  states,  holding  that  it  is  competent  in 
cases  like  the  one  at  bar  to  admit  evidence  of 
other  assaults  for  the  purpose  of  showing  the 
intent  with  which  the  assault  charged  was 
committed. 

4.  Ahoriion  and  attempt  to  procure. 

On  a  trial  for  attempting  to  procure  a  mis- 
carriage and  an  abortion  of  the  prosecuting  wit- 
ness by  furnishing  her  with  drugs  and  medi- 
cines for  that  purpose,  and  persuading  her  to 
take  them,  evidence  tending  to  prove  that,  sub- 
sequently to  the  particular  act  charged  in  the 
indictment,  the  traverser  sought  to  induce  the 
witness  to  submit  to  an  operation  to  produce 
the  abortion,  is  admissible.  Such  evidence  is  ad- 
missible to  show  with  what  purpose  and  intent 
he  made  the  attempt  charged  in  the  indictment, 
as  well  as  to  corroborate  the  evidence  of  the 
first  attempt  Lamb  v.  State,  66  Md.  285,  7 
Atl.  399. 

So,  at  the  trial  of  an  indictment  for  unlaw- 
fully using  a  certain  Instrument  with  intent  to 
cause  the  miscarriage  of  a  woman,  evidence  that, 
in  addition  to  using  the  instrument,  the  defend- 
ant also  administered  other  unlawful  treatment 
for  the  same  purpose,  and  that  he  used  the  same 
treatment  on  the  same  woman  upon  two  other 
occasions  than  that  named  in  the  indictment, 
and  but  a  few  days  previous  thereto,  is  compe- 
tent to  show  his  intent,  and  his  knowledge  of 
the  pregnant  condition  of  the  woman.  Com.  v. 
Corkin,  136  Mass.  429.  In  this  case  the  court 
said :  "The  evidence  objected  to  was  clearly 
competent  for  the  purpose  for  which  it  was  ad- 
mitted. Whether  It  was  of  acts  which  formed 
part  of  the  principal  transaction,  or  of  acts  of 
the  defendant  at  other  times,  It  tended  to  prove 
attempts  of  the  defendant  to  procure  the  Identi- 
cal result,  the  Intent  to  procure  which  consti- 
tuted the  gist  of  the  offense  charged, — that  is 
to  prove  the  intent  which  was  charged  in  the 
indictment.  Being  competent  to  prove  the  crime 
charged.  It  Is  no  objection  that  it  also  tended 
to  prove  other  crimes." 

Upon  the  trial  of  an  Indictment  under  24  ft 
25  Vict  chap.  100,  |  58,  for  "feloniously  and 
unlawfully  using  a  certain  instrument,  to  wit, 
a  gulU,  with  intent  to  procure  a  miscarriage,'* 
it  Is  relevant,  in  order  to  prove  the  intent,  to 
show  that  at  other  times,  botl:  before  and  after 


New  Yobk  Ooubt  of  Appeals. 


Oct., 


It  WSLB  not  there  on  January  14,  1890,  when 
the  others  above  referred  to  were  delivered 
to  Captain  McGlusky.  It  yis(s  called  for  by 
some  unknown  person  in  the  absence  of 
Koch.  The  discovery  of  this  Cornish  mail 
led  to  investigations,  as  the  result  of  which 
exhibits  D,  £,  and  G,  written  in  the  name  of 
"Cornish,"  came  into  the  hands  of  the  police 
authorities.  Exhibit  D  is  a  letter  signed 
'*H.  Cornish,"  addressed  to  Frederick 
Steams  &  Co.,  Detroit,  Michigan,  and  re- 
ceived by  that  firm  December  24,  1808,  stat- 
ing, in  substance,  that  cme  A.  A.  Harpster 
had  applied  to  the  writer  for  a  position  as 
collector,  and  requesting  a  line  in  reply  to 
be  sent  to  1620  Broadway,  New  York  city. 
At  this  point  it  may  be  stated  that  Harp- 
ster was  a  man  who  had  formerly  been  in 


the  employment  of  Stearns  &  Co.,  and  had 
subsequently  been  employed  at  the  Knicker- 
bocker Athletic  Club,  where  he  was  very 
friendly  to  Cornish,  and  had  incurred  the 
ill-will  of  the  defendant  because  of  his  ad- 
herence to  Cornish  in  the  difficulties  between 
the  latter  and  the  defendant.  At  the  time 
the  Cornish  letter  was  written  to  Steams  & 
Co.,  Harpster  was  employed  by  Ballantine  & 
Co.,  and  had  not  applied  to  anyone  for  the 
position  of  collector.  Upon  this  feature  of 
the  case  it  also  appeared  that  in  October, 
1808,  the  defendant  met  one  Heiles.  who  had 
been  employed  at  the  Knickerbocker  Ath- 
letic Club  at  the  time  when  Bamet,  Cornish , 
Harpster,  and  the  defendant  were  all  con- 
nected with  it.  At  that  time  the  defendant 
requested  Heiles  to  arrange  to  have  a  letter 


the  offense  chared,  the  prisoner  had  caused 
miscarriages  by  similar  means  on  other  and  dif- 
ferent women.  Iteg.  v.  Dale,  16  Cox  C.  C. 
703. 

On  the  trial  of  one  for  an  attempt  to  produce 
an  abortion  on  a  pregnant  woman,  proof  of  three 
attempts,  at  different  times,  was  admitted  with- 
out objection.  It  was  held  that  the  proof  was 
competent,  as  the  several  acts  were  parts  of  but 
one  attempt  to  produce  the  same  abortion.  Acts 
of  the  defendant  tending  to  show  his  knowledge 
of  the  woman's  pregnancy  and  his  intention  to 
coaimit  the  offense  may  be  shown,  whether  they 
were  prior  or  subsequent  to  the  particular  act 
charged  in  the  indictment.  Scott  v.  People,  141 
111.  195.  30  N.  E.  329. 

On  the  trial  of  an  indictment  for  procuring 
an  abortion,  the  prosecution,  after  having  given 
evidence  of  the  administration  of  drugs  on  a 
certain  day,  may,  for  the  purpose  of  showing  in- 
tent, prove  the  administration  of  similar  drugs 
on  subsequent  days ;  but  may  not  give  evidence 
of  other  drugs  on  other  days  as  part  of  the  of 
tense.     Reg.  v.  Calder,  1  Cox  C.  C.  348. 

6.  Slandet'  and  libel. 

On  a  criminal  trial  for  slander  consisting  of 
Imputing  want  of  chastity  to  the  plaintiff,  proof 
of  other  slanderous  statements  by  defendant 
concerning  the  prosecutrix,  on  other  occasions, 
is  admissible,  for  the  purpose  of  showing  de- 
fendant's Intent  in  uttering  the  slanderous 
words  charged  against  him  in  the  information. 
Collins  V.  State,  39  Tex.  Crim.  Rep.  30,  44  S. 
W.  846. 

Upon  an  indictment  for  a  seditious  libel,  it 
is  not  competent  for  the  prosecution,  for  the  pur- 
pose of  proving  the  intent  of  the  defendant  in 
publishing  the  libel  charged  in  the  indictment, 
to  give  in  evidence  any  papers  subsequently  pub- 
lished 1)y  the  defendant,  or  found  In  his  posses- 
sion, unpublished  by  him,  which  would  be  libels, 
and  might  he  substantive  subjects  of  public 
prosecution,  if  published.  United  States  v. 
Orandell,  4  Cranch  C.  C.  68:J,  Fed.  Cas.  No. 
14,885. 

6.  Violation  of  liquor  law. 

On  a  trial  for  violating  local  option,  where  an 
issue  In  the  case  was  whether  the  compound 
Mold  was  nn  intoxicant,  and  defendant  had  tes- 
tified he  had  no  reason  to  believe  that  It  was  an 
intoxicant,  evidence  showing  that  he  had  sold 
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the  same  compound  to  other  parties  by  the  drink, 
and  that  it  intoxicated  them,  is  admissible  to 
show  the  intent  of  defendant.  Dane* v.  State, 
36  Tex.  Crim.  Rep.  84,  35  S.  W.  661. 

On  a  trial  for  violation  of  local  option,  evi- 
dence as  to  other  sales  by  defendant  than  the 
one  charged  is  admissible  on  the  question  of  in- 
tent.  Pike  v.  State,  40  Tex.  Crim.  Rep.  613.  51 
S.  W.  395. 

Upon  the  trial  of  an  indictment  for  engaging 
In  or  carrying  on  business  without  a  license 
where  the  license  must  be  obtained  annually,  evi- 
dence of  sales  made  previous  to  twelve  months 
before  the  date  on  which  the  indictment  was 
found  is  admissible  as  tending  to  show  the  in- 
tent with  which  they  and  the  ones  complained 
of  were  done.  Dentler  v.  State,  112  Ala.  70, 
20  So.  592. 

Upon  the  trial  of  an  indictment  for  unlaw- 
fully selling  liquors  and  suffering  the  same  to 
be  drunk  on  or  about  the  defendant's  premises, 
the  state,  after  proving  the  sale  to  the  party 
named  in  the  indictment,  was  permitted  by  the 
[  court  to  introduce  evidence  of  other  sales,  to 
another  person,  at  other  and  different  times,  not 
to  convict  for  them,  but  to  show  knowledge  by 
defendant  that  the  liquor  sold  to  the  person  to 
whom  it  was  charged  in  the  indictment  to  have 
been  sold  was  drunk  about  the  premises,  and 
to  Illustrate  the  character  of  the  sale  to  the  lat- 
ter person.  It  was  held  that,  under  the  particu- 
lar circumstances  of  the  case,  the  evidence  was 
admissible  for  the  purpose  stated.  Pearce  v. 
State,  40  Ala.  720. 

Where,  on  the  trial  of  a  charge  for  the  viola- 
tion of  the  prohibitory  law,  it  Is  claimed  that 
the  liquor  alleged  to  have  been  sold  was  not  in- 
toxicating, it  is  then  competent  to  show  sales 
other  than  those  upon  which  the  state  elects 
to  try  the  defendant,  for  the  purpose  of  show- 
ing purposes  for  which  said  liquor  w^as  sold  and 
purchased.  State  v.  Coulter,  40  Kan.  87.  19 
Pac.  368. 

Where,  in  a  prosecution  under  the  prohibi- 
tory law  of  a  stiite  for  selling  Intoxicating  li- 
quor for  an  unlawful  purpose,  the  state  elects 
to  rely  on  a  sale  made  on  a  certain  day,  evidence 
of  other  sales,  on  other  days,  may  be  given  to 
the  Jury  for  the  purpose  of  showing  that  the  li- 
quor was  not  needed  for  medical  purposes,  but 
was  wanted  to  use  as  a  beverage,  and  that  the 
defendant  knew,  or  had  good  reason  to  know, 
(hat  the  applicant  wanted  the  liquor  for  use  as 
a  beverage :  and  tn  such  a  case  the  applications 
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written  to  Steams  ft  Co.  asking  for  infor- 
tnaiion  regarding  Harpster.  The  defendant 
explained  to  Pleiles  that  the  purpose  for 
which  he  wished  to  use  this  letter  was  to 
procure  Harpster's-  discharge  if  the  reply 
from  Steams  &,  Co.  should  be  suitable  for 
that  purpose.  Heiles  did  arrange  to  have 
such  a  letter  written  about  October,  1898, 
and  a  reply  was  received  which  was  given 
to  Heiles,  who  showed  it  to  the  defendant. 
The  defendant  said  he  was  too  busy  to  look 
at  it  then,  and  told  Heiles  to  keep  it.  Heiles 
kept  the  letter  until  after  the  arrest  of  the 
defendant,  when  he  destroyed  it.  Exhibit 
E  is  a  letter  signed  "H.  Cornish,"  received 
by  "Kutnow  Bros."  December  22,  1898,  and 
requesting  that  a  sample  of  salts  be  sent  to 
1620  Broadway,  New  York  city.     Exhibit  G. 


is  a  letter  signed  "H.  Cornish,"  received  by 
"Von  Mohl  ft  Co.,"  the  manufacturers  of 
"calthos,"  requesting  said  firm  to  send  "five 
days'  trial"  to  1620  Broadway,  New  York 
city.  This  letter  was  received  from  Von 
Mohl  &  Co.  by  Witte,  assistant  chief  of  po- 
lice in  Cincinnati,  and  by  him  turned  over 
to  Captain  McClusky.  Each  of  of  these  three 
letters,  exhibits  D,  E,  and  G,  was  written 
upon  a  peculiar  paper  of  "egg-blue"  tint, 
bearing  a  "tri-crescent  emblem."  The  same 
kind  of  paper  was  used  for  the  so-called 
"Bums"  letter  (exhibit  2),  which  was  re- 
ceived June  1,  1808,  by  one  Agnes  Evans, 
acting  for  Dr.  James  Bums,  who  was  re- 
quested to  "send  remedy"  to  Roland  Mol- 
ineux,  Jersey  street,  Newark,  New  Jersey. 
The   defendant  admits   having  written   the 


on  which  the  sales  were  made  may  be  used  in 
evidence  for  such  purpose.  State  v.  Elliott,  45 
Kan.  528,  26  Pac.  55» 

At  the  trial  of  a  comp]&!nt  for  an  unlawful 
sale  of  intoxicating  liquors,  evidence  of  other 
sales,  made  by  the  defendant  on  the  same  oc- 
casion as  that  charged  in  the  complaint,  is  ad- 
missible. The  court,  said :  "The  evidence  of 
otber  sales,  made  on  the  same  occasion  as  that 
when  the  facts  testified  to  occurred,  tending  to 
show  a  sale  to  a  person  unknown,  was  admissi- 
ble. Proof  of  such  sales  might  aid  in  showing 
that  the  transaction  relied  on  by  the  prosecu- 
tion was  a  sale,  by  proving  the  business  then 
and  there  conducted.'*  Com.  v.  Sinclair,  138 
Mass.  493. 

At  the  trial  of  an  indictment  for  keeping  in- 
toxicating liquors  with  intent  to  sell  the  same 
unlawfully,  it  appeared  that  the  defendant  was 
found  m  a  certain  town,  in  which  he  had  no  li- 
cense to  sell  intoxicating  liquors,  with  a  horse 
and  wagou  :  that  the  wagon  contained  liquors, 
some  of  which  were  Intoxicating  and  some  not 
It  was  held  that  evidence  tending  to  show  sales 
of  intoxicating  liquors  in  that  town  from  the 
same  wagon,  by  defendant,  three  or  four  days 
before  the  occasion  in  question,  was  admissible. 
Com.  ▼.  Cotton,  138  Mass.  500. 

Where  an  indictment  charged  an  illegal  sale 
of  elder,  the  state  w^s  permitted  to  prove  sales 
to  other  parties  In  the  year  next  preceding  the 
first  day  of  the  term  when  the  indictment  was 
found.  It  was  held  that  it  was  competent  to 
prove  that  the  respondent  kept  elder  for  sale, 
that  he  was  In  the  business,  and  the  evidence 
tended  to  show  it.  State  v.  Welch,  64  N.  U. 
025.  m  Atl.  146. 

Cpon  the  trial  of  one  charged  with  having  in 
his  possession  intoxicating  liquors  'with  intent 
to  sell  the  same  in  violation  of  the  law,  the 
record  of  his  previous  conviction  for  a  similar 
offense  Is  admissible  In  evidence  upon  the  ques- 
tion of  lutenL  State  v.  Plunkett,  64  Me.  534  ; 
State  V.  Neagle,  65  Me.  468. 

Where  upo;3  the  trial  of  an  indictment  for 
selling  whisky  without  license,  the  proof  showed 
that  the  sale  was  accomplished  by  the  sale  of 
cigarettes  worth  a  little  more  than  a  cent  apiece 
for  10  cents,  and  then  the  giving  by  the  defend- 
ant to  the  person  who  made  the  purchase  a  drink 
of  whisky,  testimony  that  on  other  occasions 
than  that  mentioned  in  the  indictment,  and 
about  the  same  time,  the  prosecuting  witness, 
and  others,  had  bought  cigarettes  in  the  defend- 
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ant's  shop  for  10  cents  each,  and  that  on  each 
occasion  each  one  who  got  a  cigarette  got  also 
a  drink  of  whisky  by  invitation  of  the  defend- 
ant, was  admissible,  as  it  tended  to  show  that 
the  particular  transaction  for  which  the  defend- 
ant was  indicted  was,  in  fact,  a  sale  of  whisky, 
and  intended  by  him  to  be  so.  Archer  v.  State, 
45  Md.  33. 

Upon  the  trial  In  the  superior  court,  on  ap- 
peal from  the  district  court,  of  a  complaint  for 
keeping  the  liquor  on  Sunday  with  Intent  to  sell 
the  same  contrary  to  law,  sales  may  be  proved 
in  the  superior  court  not  proved  in  the  lower 
court,  as,  in  such  case,  the  sales  are  not  the  of- 
fense, but  only  evidence  of  the  intent  with  which 
the  liquor  was  kept.  Com.  v.  Coughlin,  182 
Mass.  558.  66  N.  E.  207. 

See  Wilson  v.  State  (Tex.  Crlm.  App.)  55  S. 
W.  08;  Walker  v.  State  (Tex.  Crim.  App.)  72 
S.  W.  401,—«uprfl,  III.  b,  1. 

7.  Larceny, 

Upon  the  trial  of  an  Indictment  for  stealing 
from  a  certain  mine,  coal,  the  property  of  the 
owner  of  the  mine,  where  the  prisoner  was 
charged  in  the  same  count  with  stealing  from  the 
mines  of  thirty  other  proprietors  other  coal,  the 
property  of  each  of  said  proprietors,  and  the 
prosecution  is  limited  by  the  court  to  the  trial 
for  the  taking  of  the  property  of  one  of  the  pro- 
prietors, evidence  in  regard  to  the  taking  of  the 
property  of  each  and  all  of  the  others  is  admissi- 
ble to  show  that,  when  the  prisoner  took  the  coal 
of  that  owner,  he  knew  he  was  out  of  his  bound- 
ary.    Keg.  V.  Bleasdale,  2  Car.  &  K.  765. 

it  is  competent  for  the  state,  in  a  trial  for 
theft,  to  prove  the  theft  of  other  property  at 
the  same  time  and  place  as  the  property  in  ques- 
tion, to  show  the  intent  with  which  the  accused 
acted  with  respect  to  the  property  for  the  theft 
of  which  he  is  on  trial.  Conley  v.  State,  21 
Tex.  App.  495,  1  S.  W.  454. 

In  Cameron  v.  State,  9  Tex.  App.  332,  the 
court  reversed  the  Judgment  on  the  ground  that 
the  trial  court  had  refused  to  receive  the  evi- 
dence tending  to  show  that  the  defendant  took 
the  animal,  for  the  theft  of  which  he  was 
charged,  under  an  honest  claim  of  right.  This 
was  the  only  real  question  In  the  case  neces- 
sary to  be  decided,  but,  for  some  reason,  tbe 
court  asserted  the  rule  that,  when  the  scienter 
or  quo  animo  is  requisite  to,  and  constitutes,  #[^ 
necessary  and  essential  part  of  the  crime  with) 
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"Bums"  letter,  m  this  connection  it  is 
proper  to  refer  to  the  evidence  of  Mary  Me- 
lando  the  forewoman  at  Hermann  &  Co.'s 
factory  in  Newark,  New  Jersey.  She  took 
care  of  the  defendant's  rooms.  Upon  the 
trial  she  was  shown  people's  exhibits  D,  G. 
and  E,  and  exhibit  2.  She  said  she  had  seen 
paper  like  tliat  in  the  drawer  of  the  side- 
board in  the  defendant's  room  at  the  New- 
ark factory.  She  saw  about  a  half  dozen 
sheets  as  late  as  October,  1898.  The  witness 
took  three  sheets  of  this  paper  for  her  o\^ti 
use,  and  left  about  three  sheets  of  it  in  the 
drawer  of  the  sideboard.  It  also  appears  in 
the  case  that  paper  like  this  was  on  sale  at 
four  of  the  large  department  stores  in  New 
York  city  and  at  two  stores  in  Newark, 
New  Jersey,  at  one  of  which,  that  of  Plumb 


&  Co.,  the  firm  of  Hermann  &  Co.  had  an  ac- 
count. The  foregoing  writings,  called  the 
*'Bamet"  letters  and  the  "Cornish"  letters, 
were  used  in  the  case  for  the  avowed  pup- 
pose  of  connecting  the  defendant  with  the 
murder  of  lilrs.  Adams.  As  a  part  of  the 
theory  or  theories  upon  which  these  wrflr 
ings  were  admitted  in  evidence  certain  genu- 
ine and  proved  or  conceded  writings  of  the 
defendant,  of  the  "real"  Bamet  and  of  the 
"real"  Cornish  were  received  in  evidence. 

This  brings  us  to  a  statement  of  that 
branch  of  the  evidence  by  which  the  prosecu- 
tion claims  to  have  established  the  culminat- 
ing proof  that  the  defendant  was  the  writer 
of  the  address  (exhibit  A)  upon  the  poison 
package  received  by  Cornish.  The  evidence 
upon   the  subject  of  handwriting  proceeds 


which  the  person  is  charged,  and  proof  of  such 
j^ullty  knowledge  or  malicious  intention  is  in- 
dispensable to  establish  his  gallt  in  regard  to 
the  transaction  in  question,  testimony  of  such 
acts,  conduct,  or  declarations  of  the  accused 
as  tend  to  establish  such  knowledge  or  intent 
Is  competent,  notwithstanding  they  may  consti- 
tute, in  law,  a  distinct  crime. 

But  where  defendant  was  convicted  for  the 
theft  of  a  horse,  and,  on  his  appeal  from  such 
conviction,  he  complained,  in  a  bill  of  exceptions, 
that  the  court  permitted  the  state  to  prove  con- 
temporaneous theft  of  a  saddle,  which  was  re- 
covered from  him  at  the  same  time  and  place 
that  the  horse,  with  the  theft  of  which  he  was 
charged,  was  recovered :  and  the  trial  court  ap- 
pended to  the  exception  this  explanation : 
"That.  In  the  opinion  of  the  court  the  facts  were 
all  shown  In  connection  with  the  horse  and  sad- 
dle and  time,*' — it  was  held  that  this  explana- 
tion did  not  bear  out  defendant's  contention 
that  the  taking  of  the  saddle  and  horse  was  not 
contemporaneous.  It  was  held,  further,  that 
the  fact  that  extraneous  crime  is  not  exactly 
contemporaneous  would  not  make  the  testimony 
inadmissible  (citing  Ware  v.  State,  36  Tex. 
Crim.  Rep.  59T,  38  S.  W.  198)  ;  and  that,  the 
admission  of  the  evidence  having  been  limited 
by  the  court  to  be  considered  by  the  Jury  to 
the  question  of  Intent,  there  was  no  error  in  its 
admission.     Brown  v.  State  (Tex.  Crim.  App.) 

59  S.  W.  1118. 

It  is  supgested  that  Ware  v.  State,  36  Tex. 
CrIm.  Rep.  597.  38  R.  W.  198,  infra,  cited  in  the 
foregoing  case,  does  not  decide  that  the  fact  that 
extraneous  crime  is  not  exactly  contemporane- 
ous would  not  make  the  testimony  Inadmissible. 

In  a  prosecution  for  stealing  a  horse,  where  a 
saddle  wr^  stolen  at  the  same  time,  evidence 
concerning  the  stealing  of  the  saddle  is  admissi- 
ble as  showing  the  intent  with  which  the  horse 
may  have  been  taken.  Robinson  v.  State  (Tex. 
Crim.  App.)  48  S.  W.  176. 

And  yet.  In  Mclver  v.  State  (Tex.  CrIm.  App.) 

60  8.  W.  50,  it  was  held  that,  where  two  of- 
fenses have  been  committed  about  the  same  time, 
and  a  person  is  being  tried  for  one,  the  com- 
mission  of  the  other  is  not  admissible,  unless, 
as  stated,  it  either  shows  system,  or  the  of- 
fenses are  contemporaneous,  and  show  the  in- 
tent with  which  the  defendant  acted  in  the 
commission  of  the  offense  for  which  he  is  being 
tried.  So,  on  the  trial  for  theft  of  a  horse  it 
Is  not  competent  to  admit  evidence  of  the  theft 
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of  a  saddle,  where  It  was  not  shown  that  the 
saddle  and  horse  were  stolen  at  the  same  time 
and  place.  • 

On  a  trial  for  the  larceny  of  a  horse,  evidence 
of  the  stealing  of  a  saddle  from  another  party 
soon  afterward,  to  equip  the  horse  for  riding, 
is  not  admissible  to  prove  the  intent  in  taklng^ 
the  horse ;  nor  can  the  jury  consider  it.  If  ad- 
mitted, as  a  circumstance  in  making  up  their 
verdict  as  to  the  larceny  of  the  horse.  It  is  a 
distinct  offense,  and  one  theft  cannot  be  proved 
by  the  evidence  of  another.  Endaily  v.  State, 
39  Ark.  278. 

On  the  trial  of  an  Indictment  for  stealing  a 
horse,  it  is  error  to  admit  evidence  going  to 
show  that  the  defendant  had  committed  a  lar- 
ceny the  night  previous  to  the  day  on  which  he 
was  charged  with  committing  the  offense  laid  in 
the  indictment.  The  court  said :  "It  is  never 
admissible  to  prove  that  a  person  has  previous- 
ly committed  a  crime  of  a  similar  character,  to 
show  that  he  committed  the  criminal  act  for 
which  he  is  on  trial:  and,  although  the  court» 
in  this  instance,  says  that  the  evidence  was  only 
admitted  for  the  purpose  of  showing  the  intent 
with  which  the  defendant  got  possession  of  the 
property,  yet  we  do  not  see  any  connection  be- 
tween the  two  transactions,  that  would  enable 
any  legitimate  conclusion  to  be  drawn  as  to  that 
fact."     Barton  v.  State,  18  Ohio  221. 

Where  the  charge  against  the  defendant  was 
that  he  feloniously  stole,  took,  and  carried  a^aj 
one  small  hog;  and  on  the  trial  the  state's  at- 
torney- offered,  and  was  allowed,  to  prove  that 
the  defendant  had  altered  the  mark  of  a  hog 
found  in  hla  poss'^sslon.  this  was  objected  to 
on  the  ground  that,  Inasmuch  as  such  an  act.  If 
established,  would  constitute  an  offense  distinct 
from  that  alleged  in  the  indictment,  the  proof 
was  not  admissible,  and  should  have  been  ex- 
cluded. It  was  held  that  the  evidence  was  ad- 
missible, as  it  tended  to  show  the  intent  with 
which  the  act  charged  was  done.  State  v.  Thom- 
as, 30  La.  Ann.  600. 

In  Housh  V.  People,  24  Colo.  262.  50  Pac. 
1036.  after  proof  had  been  made  in  regard  to 
the  main  charge  against  the  defendant  of  larceny 
In  obtaining  the  possession  of  a  number  of  sheep 
with  the  felonious  Intent  to  deprive  the  owner 
of  the  property,  two  witnesses  were  permitted, 
over  the  objection  of  the  defendant,  to  testify 
to  a  similar  transaction  had  by  defendant  with 
one  of  them  at  the  same  time.  The  testimonj 
'  was  allowed  for  the  purpost  of  showing  the  In* 
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along  Beveral  distinct  lines,  and  the  history 
of  each  will  be  stated  separately.  On  the 
29th  day  of  December,  1898,  the  day  after 
Mrs.  Adams'  death,  one  of  the  newspapers 
in  New  York  city  published  what  was  called 
a  fac  simile  of  the  poison-package  address. 
It  is  known  in  the  case  as  defendant's  "ex- 
hibit 12.''  This  was  seen  by  John  D.  Ad- 
ams, the  secretary,  and  Andre  Bustanoby, 
the  superintendent  of  the  Knickerbocker 
Athletic  Club.  After  seeing  this  Mr.  Adams 
found  some  letters  in  the  handwriting  of  the 
defendant,  wLich  were  on  the  files  of  the 
club.  These  were  shown  to  Bustanoby. 
Both  men  were  familiar  with  the  defend- 
ant's handwriting,  and  were  struck  with  the 
resemblance  between  exhibit  A,  the  poison- 
package  address,  and  exhibit  12,  the  news- 


paper copy.  On  December  30,  1898,  Adams 
shov/ed  Cornish  exhibit  12  and  a  number  of 
the  defendant's  letters  with  the  signatures 
turned  down.  Among  the  latter  were  exhib- 
its 20,  21.  22,  and  24,  which  are  part  of  the 
scries  of  defendant's  conceded  handwritings. 
As  a  result  of  this  interview  Cornish  tele- 
phoned to  Captain  McClusky.  Adams  and 
Bustanoby  testified  that  exhibit  A  was  in 
the  handwriting  of  the  defendant.  One 
Martin,  who  had  been  teller  of  the  Essex 
County  National  Bank  of  Newark,  New  Jer- 
sey, where  the  defendant  had  an  account, 
said  he  had  known  the  latter's  signature  for 
four  years,  and,  from  his  knowledge  thereof, 
as  well  as  his  experience  in  comparing  and 
scrutinizing  handwritings,  he  concluded  that 
the  writing  on  exhibit  A  was  that  of  the  de- 


tent with  which  defendant  obtained  possession 
of  the  sheep  In  question,  and  the  Jm'y  were  in- 
structed that  it  was  Introduced  for  that  purpose 
alone,  and  that  they  should  not  consider  It  for 
any  other  purpose  whatever.  It  was  held  that, 
AS  thus  limited,  the  testimony  was  admissible, 
as  it  tended  to  throw  light  on  the  quo  animo 
of  the  transaction  under  investigation. 

I'pon  a  trial  for  the  theft  of  a  heifer,  the  evi- 
dence on  the  part  of  the  prosecution  tended  to 
show  that  the  defendant  was  implicated  In  the 
theft  of  other  animals  besides  the  one  described 
in  the  Indictment,  and  the  general  proof  as  to 
the  circumstances  of  the  transaction  Involved 
them  all  alike.  The  trial  court  stated  to  the 
Jury  that,  in  so  far  as  the  evidence  tended  to 
prove  that  the  other  animals  were  stolen,  it 
was  excluded,  but  declined  an  instruction  not  to 
consider  any  evidence  relating  to  any  of  the 
animals  except  the  one  In  question.  It  was  held 
no  error;  and  further,  that  It  was  not  certain 
that  any  of  the  testimony  relating  to  the  theft 
of  the  other  cattle  than  the  animal  charged  in 
the  indictment  was  not  admissible  and  proper, 
as  bearing  on  tiie  question  of  guilty  knowledge 
and  intent  on  the  part  of  the  defendant  with 
rerard  to  the  particular  animal  of  the  theft  of 
which  he  was  accused.  Brown  ▼.  State,  9  Tex. 
App.  81. 

On  a  trial  for  the  theft  of  a  cow,  the  slate 
was  permitted  to  prove  that,  when  the  cow  was 
taken,  she  had  a  yearling  with  her,  which  the 
defendant  penned  with  the  cow,  and  which  was 
branded  by  the  defendant  It  was  held  that 
such  evidence  was  admissible  as  tending  to  prove 
the  Intent  with  which  the  cow  was  taken.  Mc- 
Call  V.  State,  14  Tex.  App.  353. 

Where  it  appeared  upon  a  trial  for  larceny 
that  the  defendant,  on  the  night  of  May  11, 
stole  from  the  pasture  of  the  prosecuting  wit- 
ness two  cows,  which  he  drove  to  the  city,  and, 
on  the  morning  next  following,  sold  to  a  firm, 
evidence  that,  about  April  21,  defendant  stole 
from  another  person,  In  the  same  neighborhood, 
three  milch  cows,  and  disposed  of  them  to  the 
fcame  parties,  was  properly  admitted  as  tending 
to  show  that  the  defendant  took  the  cows  of 
the  prosecuting  witness  with  a  criminal  intent, 
and  that  he  did  not  buy  them  from  another 
person,  as  claimed  by  him.  State  v.  Phlllip8, 
160  Mo.  503,  GO  S.  W.  1050. 

The  prisoner  was  Indicted  for  stealing  a  gun. 
On  the  trial  It  appeared  that  the  prisoner  ap- 
plied to  the  prosecutor  for  the  loan  of  his  gun 
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to  go  hunting.  He  had  frequently  borrowed  It 
for  the  same  purpose.  The  prosecutor  delivered 
the  gun  to  prisoner.  On  the  next  morning*  the 
prisoner  procured  a  horse  from  a  person  in  the 
same  village,  as  he  said,  to  ride  down  to  the 
place  named,  to  be  returned  the  evening  of  the 
same  day,  or  the  next,  if,  as  he  said,  he  should 
get  into  a  spree.  He  did  not  go  to  the  place 
named,  but  went  in  an  opposite  direction,  sold 
the  horse,  and  did  not  return  at  all,  until  he 
was  brought  back  as  a  prisoner.  The  state- 
ment of  facts  did  not  show  what  was  done  with 
the  gun ;  there  was  no  proof  that  the  prisoner 
had  converted  it  to  his  own  use.  It  was  held 
that  there  was  no  objection  to  the  admissibility 
of  the  evidence  in  relation  to  the  talking  of  the 
horse :  thnt  It  was  a  circumstance  showing  and 
explaining  the  Intention  of  the  prisoner  when 
he  obtained  possession  of  the  gun,  under  pre- 
tense of  a  loan  to  go  hunting.  But  the  Judg- 
ment was  reversed  upon  the  ground  that  there 
was  no  proof  of  any  kind  of  the  subsequent  con- 
version of  the  gun  by  the  defendcnt,  for  the 
stealing  of  which  he  was  upon  trial.  And,  this 
being  so,  the  suggestion  comes  whether  what 
was  said  as  to  the  admissibility  of  the  testi- 
mony in  regard  to  the  horse  was  not  obiter. 
White  V.  Stite,  11  Tex.  769. 

The  respondent  was  Indicted  for  stealing  two 
lap  robes.  The  only  direct  evidence  of  the  lar- 
ceuy  was  that  of  an  accomplice,  who  testified 
that  he  and  the  respondent  were  out  together 
with  a  horse  and  wagon  belonging  to  the  ac- 
complice ;  that  the  respondent  remained  In  the 
wagon*  and  held  the  horse  while  he  went  In, 
brought  out  the  robes,  and  placed  them  In  the 
wagon.  It  was  held  that  the  state  might  show, 
both  by  the  accomplice,  and  by  other  testimony, 
that  upon  this  same  expedition.  In  the  same  lo- 
cality, both  before  and  after  the  taking  of  the 
robes,  the  respondent  stole  various  articles, 
which  were  placed  in  the  same  wagon,  as  tend- 
ing to  show  that  he  knew  the  taking  of  the  lap 
robes  to  be  felonious,  and  participated  In  It. 
State  V.  Kelley,  65  Vt.  531,  27  Atl.  203. 

But  It  was  held,  further,  that  the  state  could 
not  show  that  after  this  expedition  was  fin- 
ished the  accomplice  and  respondent  upon  the 
same  night  went  in  another  direction,  and  com- 
mitted another  larceny.     Ibid. 

Defendant  was  convicted  of  the  theft  of  $5  In 
money,  taken  from  the  pocketl)ook  of  the  prin- 
cipal witness  while  taking  a  key  from  the  pock- 
et in  which  the  pocketbook  was     The  witness 
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fendant.  These  three  are  the  only  witnesses 
who  testified  to  a  belief  that  the  defendant 
was  the  writer  of  the  address  of  the  poison 
package,  based  upon  a  personal  knowledge 
of  defendant's  handwriting. 

We  now  come  to  the  testimony  of  the  ex- 
perts in  handwriting.  This  fills  so  large  a 
space  in  the  record,  and  the  conclusions  ar- 
rived at  are  based  upon  so  many  different, 
and  even  divergent,  points  and  theories,  that 
it  would  be  practically  impossible  to  refer 
to  this  branch  of  the  case  in  detail.  It  is, 
moreover,  unnecessary  for  our  purposes  to 
do  more  than  to  refer  to  the  methods  upon 
which  the  conclusions  of  the  handwriting  ex- 
perts are  based,  in  order  to  decide  whether 
error  was  committed  upon  this  branch  of  the 
case.     There   were   14  experts,  of   whom   9 


were  men  who  had  made  the  study  of  band- 
writing  a  profession,  and  the  remaining  5 
held  various  positions  in  banks  which  re- 
quired an  expert  knowledge  of  signatures. 
They  were  all  agreed  that  the  defendant 
i^Tote  the  address  upon  the  wrapper  of  the 
poison  package.  For  the  purpose  of  arriv- 
ing at  these  conclusions  they  were  permitted 
to  use  and  rely  upon  all  of  the  several  writ- 
ings which  have  been  referred  to  in  the  fore- 
going statement.  These  writings  may  be 
classified  as  follows:  (1)  Exhibit  A, 
known  as  the  ''poison-package  address." 
(2)  The  so-called  "Bamet"  letters  written 
in  the  name  of  H.  C.  Bamet.  (3)  Tlie  so- 
called  ''Cornish"  letters  written  in  the  name 
of  H.  Cornish.  All  of  these  together  consist 
of  exhibits  xl  to  R  inclusive,  and  are  known 


had  missed  money  taken  from  his  pocketbook 
in  his  pocket,  and  he  marlced  several  bills,  which 
disappeared.  After  the  bill  in  question  was 
marked,  defendant,  as  be  had  been  in  the  habit 
of  doing,  got  the  key  from  the  witness's  pocket 
to  get  a  di'lnk,  and  when  the  witness  examined 
his  pockutbook  afterwards  the  bill  was  gone. 
The  defendant  objected  to  the  evidence  of  the 
witness,  offered  by  the  state,  that  he  had  lost, 
about  the  same  time,  and  under  similar  circum- 
stances, several  other  marked  national  bank 
bills  besides  the  one  charged  in  the  Indictment. 
The  court  admitted  the  testimony  regarding 
the  loss  of  said  other  marked  bills.  It  was 
held  that  such  evidence  was  admissible,  if  for 
no  other  purpose,  under  the  circumstances  of 
the  case,  to  show  with  what  intent  the  defend- 
ant may  have  taken  the  bill  in  question.  Hur- 
ley V.  State,  36  Tex,  Crlm.  Rep.  73,  35  S.  W.  371. 

Where  an  indictment  charged  the  prisoner 
with  stealing  1,000  cubic  feet  of  gas  on  a  par- 
ticular day,  and  the  evidence  connected  the 
prisoner  with  the  abstraction,  for  several 
years,  of  gas  from  the  main  of  the  prosecutors 
by  a  pipe  which  had  been  used  for  the  purpose 
of  partly  lighting  a  factory  by  gas  without  its 
passing  through  the  meter, — it  was  held  that 
the  circumstances  attending  the  abstraction  of 
gas  by  that  means  for  the  whole  of  that  time 
were  rightly  given  in  evidence,  and  that  the 
prosecutors  were  not  called  upon  to  elect  to  pro- 
ceed on  one  particular  act  of  taking,  or  on  any 
three  acts  committed  within  the  space  of  six 
months  from  the  first  to  the  last  of  such  acts, 
for  the  whole  of  the  acts  constituted  one  con- 
tinuous taking,  and  did  not  show  separate  tak- 
ings at  different  times.  Semble, — that  if  the 
facts  had  amounted  to  proof  of  separate  and 
distinct  takings  from  time  to  time,  though  the 
prosecution  might  have  been  called  upoa  to  elect 
upon  which  taking  or  takings  they  would  pro- 
ceed, the  evidence  would  have  been  equally  ad- 
missible as  tending  to  show  the  felonious  nature 
of  the  one  taking  selected.  Reg.  v.  Firth,  38  L. 
J.  M.  C.  N.  S.  54,  11  Cox  C.  C.  234.  L.  R.  1  C. 
C.  172,  19  L.  T.  N.  S.  746,  17  Week.  Rep.  327. 

It  is  not  error  to  permit  a  witness  for  the 
state,  in  a  prosecution  for  larceny  from  an  ex- 
press office,  to  testify  that  prior  to  the  com- 
mlRslon  of  that  crime  the  defendant  and  his  co- 
defendant  had  proposed  to  him  that  they  rob  a 
train,  but  that  nothing  was  said  about  It  being 
an  express  train,  when  It  was  shown  by  other 
witnesses  that  such  train  was  an  express  train, 
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and  that  defendant  and  his  codefendant  had  in- 
tended to  rob  the  express  company  at  that  time. 
State  V.  Savage,  36  Or.  101,  60  Pac.  610.  61 
Pac.  1128. 

Where  a  person  had  been  convicted  of  larceny, 
but  acquitted  of  receiving  stolen  goods,  it  ap- 
peared that  on  the  trial  the  people  proved  th> 
finding  at  the  house  of  the  prisoner  of  other 
goods  than  those  named  in  the  indictment;  and 
there  was  testimony  tending  to  prove  that  those 
other  goods  had  also  been  stolen,  and  received 
with  guilty  knowledge.  The  prisoner  offered  to 
show,  by  his  own  testimony,  that  he  purchased 
a  part  of  those  goods,  and  that  he  asked  the  per- 
sons of  whom  he  bought  them  to  go  and  look  at 
them  and  identify  them.  The  offer  was  re- 
jected and  exception  taken.  It  was  held  that,  if 
the  proof  on  the  part  of  the  people  was  compe- 
tent and  relevant,  the  offer  of  the  prisoner 
should  not  have  been  rejected.  That  It  was, 
therefore,  needed,  then,  to  seek  whether  the  peo* 
pie  had  the  right  to  prove  the  finding  of  other 
goods.  That,  as  a  general  rule,  on  the  trial  for 
one  offense,  proof  is  not  admissible  that  the  ac- 
cused has  committed  another,  though  it  be  of 
the  same  kind.  That  there  are  exceptions  when 
guilty  knowledge  is  a  part  of  the  crime;  as 
where  all  the  property  made  the  subject  of  the 
proof  has  been  stolen  froic  the  same  person, 
and  delivered  to  the  re^'^lver  *iy  the  same  thief, 
though  at  different  times,  and  there  is  such  a 
connection  of  circumstances  as  furnishes  a  nat- 
ural inference  that,  if  he  knew  that  one  piece  of 
it  was  stolen,  he  must  have  known  that  every 
piece  was.  That  if  the  proof  as  to  the  other 
property  came  up  to  this  requirement,  it  was 
competent ;  and  that  then  the  prisoner  had  a 
right  to  repel  it,  by  testimony  tending  to  show 
that  he  came  by  the  property  honestly.  The 
court  said,  further :  "We  do  not  analyze  the 
testimony  given  by  the  people  to  see  whether 
it  came  up  to  that  requirement,  as  what  we  had 
said  gives  the  rule  for  the  new  trial  which  we 
shall  order."     People  v.  Dowllng.  84  N.  Y.  47&. 

In  Kilrow  v.  Com.  80  Pa.  480,  to  establish  the 
fact  of  guilty  knowledge,  evidence  was  admitted 
tending  to  show  that  the  defendant  was  person- 
ally Implicated  in  three  instances  where  larceny 
was  attempted  or  committed,  and  that  he  took 
immediate  action  to  conceal  certain  goods  upon 
information  conveyed  to  him  In  relation  to  a 
fourth  attempt  or  commission  of  larceny ;  that 
a  person  had  aided  him  in  the  perpetration  of 
each  crime,  and  there  was  proof  that,  between 


190t. 


People  y.  Molineux. 


285 


^a  the  lettered  exhibits.  (4)  The  conceded 
bandwritmgs  of  the  defendant,  which  are 
known  as  the  numbered  exhibits,  and  consist 
of  exhibits  1  to  63  inclusive.  These  num- 
bered exhibits  include  the  so-called  ^'request 
writings"  of  the  defendant  and  letters  con- 
•ceded  to  have  been  written  by  him.  The 
history  of  the  "request  writings,"  briefly 
stated,  is  that  on  the  17th  day  of  February, 
1899,  the  defendant,  at  the  request  of  the  po- 
lice department,  wrote  in  the  office  of  the 
-district  attorney,  in  the  presence  of  Assist- 
ant District  Attorney  Osborn^,  Mr.  Weeks, 
<lefcndant's  counsel,  Police  Sergeant  McCaf- 
ferty,  and  the  experts  Kinsley  and  Carval- 
ho.  It  had  been  planned  to  have  these  writ- 
ings consist  of  copies  of  the  poison-package 
address  (exhibit  A)  and  other  papers  in  the 


case,  which  were  to  have  been  made  from 
typewritten  memoranda  prepared  by  Kins- 
ley and  by  him  sent  to  Mr.  Osborne.  The 
latter  having  mislaid  the  same,  Kinsley  dic- 
tated from  memory,  and  the  defendant 
wrote.  The  result  was  not  satisfactory  to 
Mr.  Kinsley,  and  at  his  request  the  defend- 
ant, with  his  counsel,  Mr.  Weeks,  called  at 
the  office  of  Kinsley  on  the  20th  day  of  Feb- 
ruary, 1899,  and  there  wrote  the  "request 
writings,"  exhibits  3,  4,  6,  7,  8,  9,  and  10. 
For  the  sake  of  brevity  we  have  omitted 
from  the  foregoing  statement  many  details 
of  fact  and  evidence,  besides  those  relating 
to  the  subject  of  handwriting,  because  they 
are  not  essential  to  the  proper  disposition 
of  the  principal  legal  questions  in  the  case. 
For  the  same  reason  we  will  refrain  from 


blm  and  the  defendant,  the  Intercourse  was  con- 
stant and  confidential.  It  was  held  that  these 
tranaactlous  were  not  so  remote  from  each  other 
«s  to  be  totally  distinct,  and  it  was  not  error 
for  the  court  to  admit  evidence  of  them  as 
teudint;  to  show  sullty  knowledge  In  defendant. 

Upon  the  trial  of  an  Indictment  for  stealing 
«  watch  two  witnesses  testified  that  other  prop- 
erty,— In  one  case  an  overcoat  and  In  another 
4»llTerware, — found  In  the  defendant's  room,  had 
been  stolen  from  them.  The  court  held  that 
one  of  the  questions  Involved  by  the  evidence 
was  whether  the  possession  of  the  stolen  watch 
was  a  guilty  or  an  Innocent  possession,  and, 
this  being  so,  there  was  no  error  In  the  admis- 
sion of  the  testimony  of  the  two  witnesses  as 
to  the  stealing  of  the  overcoat  and  silverware. 
Johnson  v.  State.  148  Ind.  522,  47  N.  E.  926. 

On  the  trial  of  an  indictment  for  grand  lar- 
ceny, where  it  appeared  from  the  evidence  that 
the  complainant,  in  answer  to  an  advertisement 
by  defendant  In  a  newspaper,  and  upon  repre- 
sentations made  to  him  by  the  defendant,  en- 
tered Into  the  employ  of  the  defendant;  and 
agreed  to,  and  did,  deliver  to  him  money  as  se- 
curity, which  the  defendant  converted  to  his 
own  use,  evidence  that  the  defendant  had  ob- 
tained money  from  others  by  like  means  Is  ad- 
misMble  as  tending  to  show  that,  about  the 
time  the  crime  was  charged  to  have  been  com- 
mitted, he  was  engaged  In  the  commission  of 
similar  oflTenses,  and  as  bearing  upon  the  ques- 
tion with  what  intent  the  defendant  obtained 
the  money  from  complainant.  People  v.  Evans, 
•69  llun,  222,  23  N.  Y.  Supp.  717. 

Upon  the  trial  of  an  Indictment  for  larceny, 
where  It  appeared  that  the  complainant  called 
upon  the  defendant  in  answer  to  an  advertise- 
ment by  the  latter,  and  was  told  by  him  that  he 
was  in  the  produce  business  and  wanted  a  part- 
ner with  a  certain  amount  of  money,  which  the 
•complainant  then  drew  from  the  bank,  and,  re- 
lying upon  certain  false  statements  and  repre- 
sentations made  by  defendant  to  him,  gave  the 
money  to  him,  evidence  In  regard  to  similar 
frauds  which  had  been  perpetrated  by  the  de- 
fendant upon  other  persons  whom  he  had  suc- 
ceeded in  making  his  victims  was  entirely  com- 
petent upou  the  question  of  intent,  which  was 
a  necessary  Ingredient  of  the  crime  with  which 
ha  was  charged.  l*eople  v.  Hughes,  91  Hun, 
354.  36  N.  Y.  Supp.  493. 

The  distinction  between  larceny  and  false  pre- 
tenses is  fully  stated  In  91  Hun,  on  page  358, 
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36  N.  Y.  Supp.  on  page  497.  See  Introduction 
to  III.  c,  12,  infra. 

On  the  trial  of  an  Indictment  for  larceny,  It 
appeared  that  complainant  was  a  dealer  in 
country  produce,  having  a  store  In  the  city  of 
New  York.  On  that  day  defendant  negotiated 
with  him  for  the  goods  In  question,  and  con- 
cluded to  buy.  The  terms  were  cash.  He  was 
asked  "if  he  would  wait  and  have  a  bill  made  out 
and  pay  for  them."  He  replied  that  he  "would 
send  an  expressman  for  the  goods;  that  they 
could  be  sent  C.  O.  D.,  and  he  would  pay  the  ex- 
pressman." Soon  after  a  man  came  with  a  h( .  se 
and  wagon,  stated  he  was  an  expressman,  and 
caled  for  the  goods.  They  were  given  to  him 
with  a  bill  and  instructions  to  collect  the  money 
on  delivery.  Defendant  took  from  this  person 
the  goods  and  sent  him  with  a  check  to  complain- 
ant's store,  which  was  left  there  in  the  absence 
o£  the  latter.  The  check  was  worthless.  Com- 
plainant sought  out  defendant  and  demanded  of 
him  the  goods  or  the  money,  the  demand  was  re- 
fused. The  man  to  whom  the  goods  were  deliv- 
ered was  In  fact  in  the  employ  of  defendant, 
and  the  horse  and  wagon  were  his.  Evidence, 
against  the  objection  of  the  prisoner,  was  given 
of  a  similar  transaction  by  him  with  another 
person,  at  about  the  same  time.  It  was  held 
that  this  evidence  was  properly  received  as 
bearing  upon  the  question  of  Intent.  Shipply  v. 
People.  86  N.  Y.  375,  40  Am.  Rep.  551. 

Upon  the  trial  of  an  Indictment  for  larceny, 
committed  In  part  by  means  of  certain  false 
writings  called  time  checks,  evidence  tending  to 
prove  that  the  defendant  issued  numerous  other 
time  checks  of  the  same  tenor  as  those  by  means 
of  which  he  had  committed  the  crime  charged, 
and  that  the  defendant  admitted,  in  substance, 
that  they  were  false  and  fraudulent,  and  that  he 
knew  the  fact.  Is  competent  as  manifesting 
criminal  intent  or  guilty-  knowledge,  notwith- 
standing it  may  establish  the  commission  of  an- 
other offense  not  charged.  State  v.  Southall, 
77  Minn.  296,  79  N.  W.  1007. 

Upon  the  trial  of  a  person  for  petty  larceny 
alleged  to  have  lieen  committed  on  the  20th  of 
January,  it  is  error  to  admit  evidence  on  the 
part  of  the  people,  tending  to  prove  that  the  de- 
fendant committed,  or  attempted  to  commit,  the 
like  crime  of  larceny  of  the  property  of  another 
person  on  the  29th  of  February,  whe^e  no  con- 
nection whatever  wa?  shown  between  the  trans- 
actions, since  the  offenses  were  distinct  and  In- 
dependent of  each  other,  and  the  most  that  the 
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discussing  many  of  the  minor  grounds  of 
error  assigned  by  the  defendant,  which  are 
so  numerous  and  diversified  that  a  consider- 
ation of  them,  seriatim,  would  only  serve  to 
becloud  the  larger  and  more  comprehensive 
questions  which,  according  to  our  views,  are 
decisive  of  the  case. 

First  in  order,  if  not  in  importance,  is  the 
question  whether  any  evidence  was  admis- 
sible concerning  the  alleged  killing  of  Bar- 
net.  This  question  may  be  considered  with- 
out referring  to  the  specific  objections  or  ex- 
ceptions of  the  defense  because  it  was  raised 
so  often  and  in  so  many  ways  that  it  would 
involve  profitless  reiteration  and  prolixity 
to  dwell  upon  each  objection  and  exception. 

As  has  been  disclosed  b}'  the  foregoing 
statement   of    facts,   evidence    was    received 


upon  the  trial  tending  to  connect  the  de- 
fendant with  the  felonious  killing  of  Barnet, 
for  the  piu'pose  of  proving  his  guilt  of  the 
crime  of  poisoning  Mrs.  Adams,  which  was 
the  ofTcnse  charged  in  the  indictment.  The 
general  rule  of  evidence  applicable  to  crim- 
inal trials  is  that  the  state  cannot  prove 
against  a  defendant  any  crime  not  alleged  in 
the  indictment,  either  as  a  foundation  for  a 
separate  punishment,  or  as  aiding  the  proofs 
that  he  is  guilty  of  the  crime  charged.  1 
Bishop,  New  Crim.  Proc.  §  1120.  Tliis  rule, 
so  universally  recognized  and  so  finnly  es- 
tablished in  all  English-speaking  lands,  is 
rooted  in  that  jealous  regard  for  the  liberty 
of  the  individual  which  has  distinguished 
our  jurisprudence  from  all  others,  at  least 
from  the  birth  of  Magna  Charta.     It  is  the 


second  tended  to  prove  was  a  propensity  in  the 
prisoner  to  commit  the  crime  of  larceny.  Peo- 
ple ex  rel.  Willis  v.  Special  Sessions  Justices, 
10  Hun,  158.  In  this  case  the  court  distin- 
guished Bielschofsky  v.  People,  8  Hun,  40,  III. 
c,  12  (b),  infra,  and  Weyman  v.  People,  4  Hun, 
511,  III.  b,  1,  supra,  saying  that  they  were 
cases  in  which  the  other  transactions  admitted 
in  evidence  were  connected  more  or  less  directly 
with  the  particular  transaction  charged  against 
the  accused.  That  they  were  intimately  related, 
both  in  point  of  time,  and  in  matter  of  fact,  and 
were,  therefore,  held  to  fall  within  the  rule 
which  permits  evidence  of  other  ofTenses  for  the 
purpose  of  establishing  intent. 

Upon  the  trial  of  a  person  indicted  for  steal- 
ing rope  from  a  vessel  named  in  the  indictment, 
a  witness  was  allowed  to  testify  that  another 
rope,  found  with  that  charged  in  the  indictment 
to  have  been  stolen,  had  been  stolen  from  au- 
other  vessel.  No  evidence  was  given  as  to  the 
time  this  rope  was  stolen,  or  which  tended  to 
show  that  it  had  ever  been  in  the  prisoner's 
possession.  It  was  held  that  the  evidence  was 
improperly  admitted.  Boland  v.  People,  19 
Hun,  80. 

On  a  trial  for  the  larceny  of  jewelry  which 
had  been  Intrusted  to  defendant,  a  broker,  for 
the  purpose  of  selling  the  same,  evidence  that 
three  years  before  the  transaction  in  question 
he  had  pawned  other  jewelry,  not  shown  to  have 
been  stolen,  is  not  admissible  to  show  a  felonious 
intent  in  procuring  the  goods  in  question.  In 
this  case  the  judge  who  delivered  the  opinion, 
after  stating  the  foregoing,  said :  "But  if  by 
any  stretch  of  the  legal  imagination  the  con- 
verse could  be  held  [that  Is,  that  the  property 
bad  been  stolen],  then  the  circumstance  is  too 
remote."  People  v.  Keepers,  8  N.  Y.  Crim. 
Rep.  146,  14  N.  Y.  Supp.  66. 

On  the  trial  of  an  indictment  for  grand  lar- 
ceny in  receiving  and  collecting  principal  and 
interest  on  a  bond  and  mortgage  and  failing  to 
turn  the  same  over  to  the  true  owner,  evidence 
that  the  defendant  at  some  other  times  had 
committed  other  crimes  of  a  similar  character 
to  the  one  charged  in  the  Indictment  is  inadmis- 
sible for  the  purpose  of  showing  criminal  in- 
tent in  appropriating  the  moneys  named  in  the 
indictment  to  his  own  use.  People  v.  Ilurl- 
burt,  02  Hun,  46,  36  N.  Y.  Supp.  867. 

On  a  tritil  for  stealing  a  horse,  evidence  that 
the  defendant,  on  the  same  night,  and  con- 
temporaneous with  the  theft  of  the  animal  in 
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question,  took  the  two  horses  of  the  prosecutor,, 
and,  about  a  mile  from  the  ilrst  theft,  took  three 
horses  belonging  to  another,  and  carried  all  of 
these  horses  together  to  another  place,  where 
he  and  another  person  arrived  early  on  the  fol- 
lowing morning,  and  there  disposed  of  all  of  the 
horses — is  admissible  to  show  the  intent  with 
which  the  accused  acted  with  respect  to  the 
horses  for  the  theft  of  which  he  was  on  trial. 
Glover  v.  State  (Tex.  Crim.  App.)  76  S.  W.  465. 

8.  Burglary  and  attempta  to  commit. 

Upon  the  trial  of  a  defendant  for  a  burglary 
and  larceny,  it  was  proved  that  a  double-barrel 
shotgun,  the  property  of  a  person  other  than  the 
owner  of  the  property  mentioned  in  the  indict- 
ment, had  disappeared  from  his  house  some 
time  within  twelve  days  previous  to  the  bur- 
glary, and  was  subsequently  found  in  defendants* 
house,  after  the  burglary,  between  the  laths 
and  the  rafters.  It  was  held  that  this  evidence 
was  competent  as  showing  the  guilty  intent  of 
the  defendant.  State  v.  Franke,  159  Mo.  535, 
60  S.  W.  1053. 

At  the  trial  of  an  indictment  alleging  the  pos- 
session by  defendant  of  certain  tools  and  im- 
plements named,  designed  and  Intended  to  be 
used  by  him  for  burglarious  purposes,  evidence 
that  the  defendant  had  twice  used  the  same  or 
similar  tools  and  implements  in  the  commission 
of  burglaries,  once  ten  days  and  once  about  five 
months  before  the  time  of  the  offense  alleged  in 
the  indictment,  is  admissible  to  show  the  knowl- 
edge and  purpose  alleged  in  the  indictment  and 
necessary  to  be  proved.  Com.  v.  Day,  138  Mass. 
186. 

Upon  a  trial  for  being  in  possession  of  bur- 
glarious Implements  commonly  used  by  burglars 
for  entering  houses  and  other  places  in  order  to 
take  therefrom  money  or  property,  knowing 
them  to  be  burglar's  tools,  the  gist  of  the  of- 
fense 18  such  possession  coupled  with  the  gen- 
eral intent  to  so  use  them.  And  the  salient 
point  is  the  fact  of  the  possession  of  burglar's 
tools  knowing  them  to  be  such,,  with  the  gen- 
eral intent  to  use  them  burglariously.  And  upon 
such  trial  evidence  tending  to  show  possession 
by  the  accused  of  other  burglarious  tools  not 
named  in  the  Indictment,  at  another  time  and 
place,  is  admissible  as  tending  to  show  the  char- 
acter of  his  possession  and  his  knowledge  of  the 
tools  and  implements  described  In  the  indict- 
ment, and  of  his  intent  In  having  them  In  his 
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product  of  that  same  humane  and  enlight- 
ened public  spirit  which,  speaking  through 
our  common  law,  has  decreed  that  every  per- 
son charged  with  the  commission  of  a  crime 
shall  be  protected  by  the  presumption  of  in- 
nocence until  he  has  been  proved  guilty  be- 
yond a  reasonable  doubt.  This  rule,  and 
the  reasons  upon  which  it  rests,  are  so  fa- 
miliar to  every  student  of  our  law  that  they 
need  be  referred  to  for  no  other  purpose 
than  to  point  out  the  exceptions  thereto. 
The  rule  itself  has  been  stated  and  discussed 
in  this  court  in  a  number  of  cases,  but  we 
will  cite  only  a  few.  In  People  v.  Sharp, 
.107  N.  Y.  427,  14  N.  E.  319,  it  was  said: 
-^rhe  general  rule  is  that  when  a  man  is  put 
npon  trial  for  one  offense  he  is  to  be  con- 
Tricted,  if  at  all,  by  evidence  which  shows 


that  he  is  guilty  of  that  offense  alone,  and 
that,  under  ordinary  circumstances,  proof  of 
his  guilt  of  one  or  a  score  of  other  offenses 
in  his  lifetime  is  wholly  excluded."  In 
Coleman  v.  People,  55  N.  Y.  81,  it  is  laid 
down  as  follows:  "The  general  rule  is 
against  receiving  evidence  of  another  of- 
fense. A  person  cannot  be  convicted  of  one 
offense  upon  proof  that  he  committed  an- 
other, however  persuasive  in  a  moral  point 
of  view  such  evidence  may  be.  It  would  be 
easier  to  believe  a  person  guilty  of  one 
crime  if  it  was  known  that  he  had  commit- 
ted another  of  a  similar  character,  or,  in- 
deed, of  any  character;  but  the  injustice  of 
such  a  rale  in  courts  of  justice  is  apparent. 
It  would  lead  to  convictions,  upon  the  par- 
ticular charge  made,  by  proof  of  other  acts 


possession ;  but  sue':  evidence  can  only  be  con- 
sidered for  such  purposes.  State  v.  Hahn,  8 
Ohio  N.  P.  101. 

Upon  the  trial  of  a  person  indicted  for  burg- 
slary  in  breaking  and  entering  a  grocery,  when 
It  appeared  that  the  entrance  to  t>*i  grocery 
was  effected  by  the  prisoner  and  his  associates 
by  first  entering  the  shoe  store,  passing  through 
the  same  into  the  common  passageway,  and  from 
tbPDce  through  a  window  into  the  grocery,  the 
entry  into  the  store  and  grocery  must  be  re- 
frarded  as  one  connected  transaction  ;  and,  there- 
fore, proof  of  any  facts  and  circumstances  tend- 
ing to  show  the  prisoner  guilty  of  larceny  in 
the  shoe  store  on  that  occasion  was  proper  evi- 
dence to  go  to  the  jury  to  characterize  the  in- 
tent with  which  the  prisoner  broke  and  entered 
the  grocery,  for  which  he  stood  indicted.  Os- 
lK>rne  v.  People,  2  Park.  Crim.  Rep.  583. 

Appellant  was  on  trial  for  effecting  an  en- 
trance into  a  dwelling  with  the  intention  of 
stealing.  Previously  a  store  had  been  broken 
into  and  goods  stolen,  and  the  manner  in  which 
the  entrance  Into  the  house  was  effected  gave 
strong  evidence  that  the  appellant  was  con- 
cerned in  the  prior  breaking  into  the  store. 
Evidence  of  the  first  breaking  was  admitted  to 
show  the  appellant's  intention  to  steal  In  enter- 
ing the  house.  It  was  held  that,  In  admitting 
such  evidence  of  the  first  breaking,  the  court 
did  not  assume  that  the  appellant  was  guilty  of 
that  crime ;  but  the  evidence  was  such  as  to  war- 
rant the  court  In  allowing  it  to  go  to  the  jury, 
not  as  evidence  that  the  appellant  broke  into  the 
store, — for  that  was  abundantly  proved  with- 
out.— but  as  evidence  of  his  Intention  ;  and  such 
evidence  was  properly  admitted  for  that  pur- 
pose.    Thomas  v.  Com.  1  Ky.  L.  Rep.  122. 

Upon  a  trial  for  burglary,  where  the  evi- 
dence tended  to  show  that  the  respondent  and 
two  others  went  with  respondent's  team  and 
stoic  certain  sugar  from  the  dwelling  of  a  cer- 
tain person ;  that  the  respondent  remained  with 
the  team  while  the  other  two  entered  the  house 
and  took  the  sugar, — evidence  that,  before  go- 
ing to  thut  house,  and  while  on  their  way  there, 
the  three  stole  sugar  at  another  place,  was  prop- 
erly admitted.  State  v.  Valwell,  66  Vt.  558,  29 
Atl.  1018. 

On  the  trial  of  a  person  for  wilfully  and  ma- 
liciously entering  a  store  with  the  intent  to 
commit  a  felony  therein,  after  it  had  been  shown 
that  oats  had  been  missed  from  said  store  at 
TariouB  tiroes,  and  that  on  a  certain  night  the 
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defendant  had  entered  the  same.  In  his  under- 
clothing, through  a  transom  over  a  doorway 
opening  from  said  store  into  the  stable  of  the 
defendant,  evidence  is  admissible  to  show  that 
grain  was  taken  from  this  store  by  the  defend- 
ant on  a  previous  occasion,  through  this  tran- 
som, for  the  purpose  of  showing  intention ;  as 
in  this  case  the  gist  of  the  offense  with  which 
the  defendant  stood  charged  was  the  Intent  with 
which  he  entered  the  store,  and  it  was  incum- 
bent upon  the  commonwealth,  in  order  to  secure 
a  conviction,  to  prove  that  he  entered  with  in- 
tent to  commit  a  felony.  Com.  v.  Shepherd,  2 
Pa.  Dlst  R.  ^45. 

But  in  State  v.  Johnson,  38  La.  Ann.  686,  the 
court  held  that  the  prosecution  is  not  entitled 
to  prove.  In  support  of  a  charge  of  burglary  of 
a  house,  and  the  larceny  of  a  pocket-knife  there- 
in by  the  accused,  another  burglary  at  a  differ- 
ent time  and  place,  and  the  larceny  of  a  gold 
watch,  to  interpret  the  intent  of  the  accused  in 
the  commission  of  the  former. 

Defendants  were  jointly  Indicted  for  the 
crime  of  burglary  In  entering  the  dwelling 
house  of  one  A  with  intent  to  steal.  Upon  the 
trial  one  of  the  defendants,  on  behalf  of  the 
state,  was  allowed  to  testify  that,  a  few  days 
before  the  commission  of  the  burglary,  he  and 
the  other  defendants  agreed  to  commit  a  rob- 
bery on  the  person  of  A ;  that  they  did  not  rob 
him  because  the  witness  said  he  had  nothing  to 
be  robbed  of ;  that  the  other  defendants  were 
watching  A  on  the  street  for  that  purpose.  It 
was  held  that  the  evidence  was  admissible  and 
relevant,  as  it  tended  to  prove  the  intent  of  de- 
fendants at  the  time  of  the  entry  Into  the  dwell- 
ing house.     State  v.  Cowell,  12  Nev.  337. 

On  a  trial  for  burglary,  evidence  that  de- 
fendant hud  stolen  two  pigs  from  one  person  ; 
that  he  burglarized  the  carriage  house  of  an- 
other, at  which  time  he  committed  the  theft  of 
a  harness :  that  he  also  stole  a  set  of  harness 
from  another,  some  hay  from  another,  and  a 
sliver  cup  from  still  another  person,  none  of 
whom  were  named  in  the  indictment;  and  that, 
a  few  days  after  the  defendant's  arrest,  a  po- 
liceman went  with  a  search  warrant  to  the  de- 
fendant's house  and  found  a  silver  cup  in  his 
trunk, — Is  Inadmissible.  Ware  v.  State,  36  Tex. 
Crim.  Rep.  597,  38  S.  W.  198. 

So,  on  the  trial  of  an  Indictment  for  commit- 
ting a  burglary  In  a  schoolhouse.  evidence  that 
the  defendant,  in  a  wagon,  stopped  In  front  of 
a  new   church   which   was  being  erected  about 
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in  no  way  connected  with  it,  and  to  uniting 
evidence  of  several  offenses  to  produce  con- 
viction for  a  single  one."  In  People  v. 
fihea,  147  N.  Y.  78,  41  N.  E.  605,  the  rule 
is  thus  stated :  "The  impropriety  of  giving 
evidence  showing  that  the  accused  had  been 
guilty  of  other  crimes,  merely  for  the  pur- 
pose of  thereby  inferring  his  guilt  of  the 
crime  for  which  he  is  on  trial,  may  be  said 
to  have  been  assumed  and  consistently  main- 
tained by  the  English  courts  ever  since  the 
common  law  has  itself  be^n  in  existence. 
Two  antagonistic  methods  for  the  judicial 
investigation  of  crime  and  the  conduct  of 
criminal  trials  have  existed  for  many  years. 
One  of  these  methods  favors  this  kind  of 
evidence  in  order  that  the  tribunal  which  is 
engaged   in   the  trial   of   the  accused   may 


have  the  benefit  of  the  light  to  be  derived 
from  a  record  of  his  wliole  past  life,  his  ten- 
dencies, his  nature,  his  associates,  his  prac- 
tices, and  in  fine  all  the  facts  which  go  to 
make  up  the  life  of  a  human  being.  This  is 
the  method  which  is  pursued  in  France,  and 
it  is  claimed  that  entire  justice  is  more  apt 
to  be  done  where  such  a  course  is  pursued 
than  where  it  is  omitted.  The  common  law 
of  England,  however,  has  adopted  another^ 
and,  so  far  as  the  party  accused  is  con- 
cerned, a  much  more  merciful,  doctrine.  By 
that  law  the  criminal  is  to  be  presumed  in- 
nocent until  his  guilt  is  made  to  appear  be- 
yond a  reasonable  doubt  to  a  jury  of  12  men. 
In  order  to  prove  his  guilt  it  is  not  permit- 
ted to  show  his  former  character  or  to 
prove  his  guilt  of  other  crimes,  merely  for 


40  feet  distant,  and  that  a  noise  was  heard  by 
a  witness  as  if  someone  was  loading  shingles,  is 
Incompetent  to  show  the  lotentlon  of  defendant. 
Hunt  V.  State  (Tex.  Crim.  App.)  60  S.  W.  965. 
And  on  the  trial  of  an  Indictment  for  bur- 
glary the  court  permitted  a  witness  to  testify 
that  he  missed  some  wire  and  a  cotton  planter, 
which  property  be  found  at  the  house  of  de- 
fendant's mother,  where  defendant  and  his  two 
brothers  lived.  It  was  held  that  evidence  of 
the  thefts  of  other  articles  of  property  with 
which  defendant  was  not  connected,  from  otJier 
and  different  places,  no  specific  time  as  to  when 
such  other  property  was  actually  taken  from 
poBsession  of  the  witness  being  stated,  was  not 
admissible  for  the  purpose  of  showing  Intent 
Ibid.    . 

9.  Ar»on. 

Upon  the  trial  of  an  indictment  for  arson, 
where  it  appeared  that  the  fire  was  on  the  22d 
of  June,  proof  that,  about  a  month  before  the 
flre.  conversations  were  had  between  three  per- 
sons of  whom  the  defendant  was  one  in  which 
the  latter  desired  to  get  the  others  to  burn  the 
property  between  the  1st  and  10th  of  June,  and 
consulted  as  to  the  best  way  of  burning. — was 
admissible  as  tending  to  show  a  purpose  to  burn 
the  property,  existing  not  very  long  before  the 
fire,  and  bearing  on  the  probabilities.  Meister 
V.  People,  31  Mich.  09. 

Upon  appeal  from  a  conviction  of  setting  flre 
to  a  house  the  fourth  bill  of  exception  was  to 
the  admission  of  evidence  thst  another  and  dif- 
ferent firing  of  the  premises  of  defendants  had 
taken  place  three  or  four  weeks  previously  to 
the  firing  charged  in  the  indictment,  and  under 
"circumstances  tending  to  throw  suspicion  on 
defendants  of  having  committed  the  same  crime 
for  which  they  were  here  and  at  this  time  in- 
dicted and  charged,  and  of  which  testimony  had 
already  been  offered  to  the  Jury."  It  was  held 
that  the  admission  of  the  evidence  was  correct, 
upon  the  authority  of  State  v.  Patza,  3  La. 
Ann.  513,  ttupra.  III.  c,  2;  State  v.  Rohfrischt, 
12  La.  Ann.  382. 

The  defendant  was  indicted  for  the  malicious 
burning  of  a  building.  The  indictment  con- 
tained three  counts,  charging  the  same  offense 
to  have  been  committed  on  August  24.  Septem- 
ber 6,  September  10,  respectively,  of  the  same 
year.  Before  the  trial  began,  the  government 
elected  to  proceed  only  on  the  count  charging  j 
the  offense  to  have  been  committed  on  Sep- 
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tember  10.  The  government  offered  evidence 
that  the  defendant,  on  August  24  and  Sep- 
tember 6.  set  flre  to  a  shed  10  feet  dis- 
tant from  the  building,  and  connected  there- 
with by  a  flight  of  stairs.  It  was  held  that 
this  evidence  was  competent  on  the  question  of 
the  intent  with  which  he  burned  the  same  build- 
ing on  September  10,  for  which  offense  he  was 
tried.     Com.  v.  McCarthy,  119  Mass.  354. 

On  the  trial  of  an  Indictment  for  the  mali- 
cious burning  of  a  building  on  a  certain  day, 
evidence  tending  to  show  that,  three  days  be- 
fore, the  defendant  set  the  same  building  on 
flre,  which  flre  was  extinguished,  is  admissible 
on  the  question  of  the  intent  with  which  the  de^ 
fendant  subsequently  burned  the  building,  be- 
ing carefully  limited  to  the  single  purpose  for 
which  it  was  competent;  that  the  unsuccessful 
attempt  to  do  the  same  thing,  a  few  days  be- 
fore, was  evidence  that  the  burning  was  wilful 
and  intentional,  and  not  the  result  of  accident 
or  negligence  on  the  part  of  the  defendant. 
Com.  V.  Bradford,  126  Mass.  42. 

I>efendaut  was  convicted  upon  an  Informa- 
tion in  the  trial  court  for  arson :  and,  after  de- 
nying a  motion  to  set  aside  a  verdict  and  grant 
a  new  trial,  the  Judge  of  that  court  reported 
the  cause  to  the  supreme  court  upon  questions 
of  law,  one  of  which  was:  Did  the  court  err 
in  admitting  testimony  to  show  that  the  de- 
fendant had  been  guilty  of  forgery  and  larceny? 
Upon  this  question  the  supreme,  court  said: 
"There  may  have  l)een  other  evidence  than  that 
which  appears  in  the  report,  showing  the  in- 
timate relation  between  the  crimes  of  larceny 
and  forgery,  confessed  or  proved,  and  the  crime 
of  arson  in  the  Information,  as  to  their  com- 
mon design,  purpose,  and  intent ;  for  It  is  not 
certified  that  the  report  contains  all  of  the  evi- 
dence. It  is  not  perceived,  however,  from  the 
evidence  which  is  reported,  how  these  crimes 
have  any  such  relation  to  each  other.  The  ob- 
ject of  such  testimony,  when  admissiVIe,  is  not 
to  prove  the  act,  but  the  purpose  and  Intent 
with  which  the  act  is  done ;  and  therefore  other 
crimes  of  like  purpose  and  intent  may  be 
proved  as  being  in  such  Intimate  relation  with 
each  other  and  the  crime  charged  as  to  show  a 
common  purpose  and  intent  in  the  commission 
of  all  of  them,  and  a  continuity  of  purpose  in- 
stigating the  whole  series  of  like  offenses.  .  .  . 
It  would  require  strong  evidence  to  prove  that 
crimes  so  dissimilar  in  purpose  and  intent  wore 
committed  with  a  common  purpose  and  intent* 
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Uie  purpose  of  raising  a  presumption  that 
he  who  would  commit  them  would  be  more 
apt-  to  commit  the  crime  in  question."  The 
highest  conH  in  Massachusetts  has  said: 
"The  objections  to  the  admission  of  evidence 
as  to  other  transactions,  whether  amounting 
to  indictable  crimes  or  not,  are  very  appar- 
ent. Such  evidence  compels  the  defendant 
to  meet  charges  of  which  the  indictment 
gives  him  no  information,  confuses  him  in 
his  defense,  raises  a  variety  of  issues,  and 
thus  diverts  the  attention  of  the  jury  from 
the  oiie  immediately  before  it,  and,  by  show- 
ing tlie  defendant  to  have  been  a  knave  on 
other  occasions,  creates  a  prejudice  which 
may  cause  injustice  to  be  done  him."  Com. 
▼.  Jackson,  132  Mass.  16,  44  Am.  Rep.  299, 
note.     The  court  of  last  resort  in  Pennsylva- 


nia thus  states  the  rule:  ''It  is  a  general 
rule  that  a  distinct  crime  undonnected  with 
that  laid  in  the  indictment  cannot  be  given 
in  evidence  against  a  prisoner.  It  is  not 
proper  to  raise  a  presumption  of  guilt  on 
the  ground  that,  having  committed  one 
crime,  the  depravity  it  exhibits  makes  it 
likely  he  would  commit  another.  Logically, 
the  commission  of  an  independent  offense  is 
not  proof  in  itself  of  the  commission  of  an- 
other crime.  Yet  it  cannot  be  said  to  be 
without  influence  on  the  mind,  for  certainly 
if  one  be  shown  to  be  guilty  of  another  crime 
equally  heinous,  it  will  prompt  a  more 
ready  belief  that  he  might  have  committed 
the  one  with  which  he  is  charged.  It  there- 
fore predisposes  the  mind  of  the  juror  to 
believe    the   prisoner    guilty."     Shaffner   v. 


and.  therefore,  bore  such  relation  to  each  other 
that  proof  of  ooe  would  be  proof  of  the  Intent 
of  the  others,  and  bring  the  case  within  the 
rule  that  offenses  of  like  nature  and  Intent  may 
be  given  In  evidence  to  convict  of  a  subsequent 
crime,  or  to  prove  the  Intent  of  such  crime, 
or  as  tending  to  prove  such  Intent.  .  .  .  We 
do  not  decide  that  it  may  not  be  shown,  by  tes- 
timony sufficiently  strong,  that  even  a  previous 
larceny  or  forgery  had  the  common  purpose  and 
design  of  a  subsequent  malicious  burning,  and 
lM>re  such  a  relation  to  the  arson,  in  this  re- 
spect, that  proof  of  the  former  might  affect  the 
question  of  intent  in  the  commission  of  the  lat- 
ter crime ;  but  such  evidence  is  entirely  wanting 
in  tbls  case,  as  reported,  and  may  have  been 
f^iven  on  the  trial.  The  answer  to  the  question 
must,  therefore,  be  given  hypothetlcally  in  the 
affirmative."  State  v.  Miller,  47  Wis.  530,  3 
N.  W.  31. 

Some  of  the  cases  in  the  note  show  conclu- 
sively that  evidence  of  larceny  is  competent  as 
showing  a  motive  for  committing  the  crime  of 
arson,  as  where  the  burning  Is  done  to  conceal 
the  larceny  by  creating  the  idea  that  the  prop- 
erty stolen  from  the  burned  building  was  con- 
sumed therein. 

Defendant  was  indicted  for  burning  a  house 
occupied  by  him  as  lessee,  on  the  5th  of  March, 
1896.  The  state  also  offered  evidence  tending 
to  show  that  on  May  8th,  1895.  the  defendant 
occupied  a  rented  cottage,  the  property  of  an- 
other person,  and  that,  after  defendant  had  In- 
sured his  effects,  said  cottage  and  contents  were 
burned  on  May  20th,  1S95.  This  evidence  was 
admitted  to  show  the  similarity  of  the  offenses. 
and  defendant  excepted.  The  court  held  that 
the  exception  to  the  admission  of  this  evidence 
was  well  taken.  That  evidence  of  a  distinct, 
substantive  offense,  cannot  be  admitted  In  sup- 
port of  another  offense,  as  a  general  rule.  That 
it  is  when  the  transactions  are  so  connected  or 
contemporaneous  as  to  form  a  continuing  action 
that  evidence  of  the  collateral  offense  will  be 
heard  to  prove  the  Intent  of  the  offense  charged, 
and  that  there  was  error  in  admitting  the  evi- 
dence. State  V.  Graham,  121  N.  C.  623,  28  S. 
E.  409. 

10.  Killing  and  infuriTig  animaU, 

Upon  the  trial  of  an  indictment  for  admlsln- 
termg  sulphuric  acid  to  eight  horses,  with  In- 
tent to  kill  them,  the  prosecutor  may  give  evl- 
62  L.  R.  A. 


dence  of  administering  at  different  times,  to 
show  intent.     Kex  v.  Mogg,  4  Car.  &  P.  366. 

On  the  trial  of  an  indictment  charging  the 
defendant  with  wilfully  and  unlawfully  expos- 
ing certain  poisons  in  or  about  the  feed  trough 
of  a  certain  horse,  naming  her,  the  intent  then 
and  there  being  that  the  said  horse  should  take 
the  poisonous  substance  contrary,  etc.,  evidence 
of  the  number  of  horses  in  different  barns  on 
the  night  of  the  poisoning,  the  condition  the 
horses  were  in  at  the  time ;  the  number  of 
horses,  and  kinds  and  arrangements  of  the  stall 
in  the  barn  in  which  the  horse  named  lu  the  in- 
dictment was  kept;  the  number  of  boxes 
In  that  barn  in  which  poison  was  found ; 
the  numl)er  of  separate  barns  in  which  horses 
were  poisoned ;  and  the  number  of  boxes  shown 
to  a  druggist  for  examination, — Is  admissible, 
since  it  teuds  to  explain  the  premeditated  mali- 
cious character  of  the  act  which  caused  the 
death  of  the  horse  named  in  the  indictment. 
State  V.  Llghtfoot.  107  Iowa,  .344,  78  N.  W.  41. 

The  judgment  of  conviction  was  reversed, 
however,  on  the  ground  that  the  demurrer  to 
the  indictment  should  have  been  sustained. 

Upon  the  trial  of  an  indictment  for  violation 
of  a  statute  prohibiting  the  malicious  killing  or 
destruction  of  animals,  after  the  state  has  been 
permitted  to  Introduce  testimony  tending  to 
prove  that  the  animal,  for  injuring  which  the 
defendant  stood  indicted,  was  afflicted  with  a 
swelling  on  each  side,  immediately  back  of  the 
shoulders,  and  that  the  center  of  the  swollen 
parts  had  been  punctured  with  a  sharp-pointed 
Instrument,  such  as  the  use  of  a  hypodermic 
syringe  would  occasion,  testimony  Is  admissible 
tending  to  show  that  at  or  about  the  same  time. 
In  the  same  village,  a  number  of  other  horses 
were  afflicted  and  injured  In  substantially  the 
same  manner  as  the  mare  mentioned  In  the  in- 
dictment, as  the  evidence  tended  to  show  a  pur- 
pose prompting  the  commission  of  the  offense 
charged,  aud.  being  competent  for  that  purpose, 
could  not  be  excluded  on  the  ground  that  it 
tended  to  prove  the  commission  of  other  and 
distinct  offenses.  Brown  v.  State,  26  Ohio  St. 
176. 

11.  Sending  ohsccne,  threatening,  etc.,  letters. 

Where  a  person  was  Indicted  for  sending  an 
obscene  letter  through  the  mail,  proof  that  an- 
other letter  of  the  same  character  was  in  the 
handwriting  of  the  defendant,  and  the  admission 
of  such  letter  in  evidence  upon  his  trial,  were 
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Cam.  72  Pa.  60,  13  Am.  Rep.  649.  The  ex- 
ceptions to  the  rule  cannot  be  stated  with 
categorical  precision.  Generally  speaking, 
evidence  of  other  crimes  is  competent  to 
prove  the  specific  crime  charged  wlien  it  1^ 
tends  to  establish  (1)  motive;  (2)  intent; 
( 3 )  the  absence  of  mistake  or  accident ;  ( 4 ) 
a  common  scheme  or  plan  embracing  the 
commission  of  two  or  more  crimes  so  related 
to  each  other  that  proof  of  one  tends  to  es- 
tablish the  others;  (5)  the  identity  of  the 
person  charged  with  the  commission  of  the 
crime  on  trial.  Wharton,  Crim.  Ev.  9th  ed. 
(I  48;  Underbill,  Ev.  §  58;  Abbott,  Trial 
Brief,  Crim.  Trials,  fi  598. 

Let  us  now  endeavor  to  apply  to  the  case 
at  bar  each  of  these  exceptions  to  the  gen- 
eral rule: 


First.  As  to  motive :  It  is  obvious  that  in 
every  criminal  trial,  when  proof  of  motive 
is  an  essential  ingredient  of  the  evidence 
against  a  defendant,  the  motive  to  be  estab- 
lished is  the  one  which  induced  the  com- 
mission of  the  crime  charged.  This  is  too 
simple  for  discussion.  To  hold  otherwise 
would  be  to  sanction  the  violation  of  the 
general  rule  under  the  guise  of  an  exception 
to  it.  What  was  the  motive  assigned  for 
the  defendant's  alleged  attempt  to  kill  Cor- 
nish? Hatred,  engendered  by  quarrels  be- 
tween them,  in  which  Bamet  took  no  part, 
and  of  which,  so  far  as  the  record  shows,  he 
had  no  knowledge.  What  was  the  motive 
which  is  said  to  have  moved  the  defendant 
to  kill  Bamet?  Jealousy  caused  by  the  lat- 
ter's  intervention  in  the  love  affair  of  the 


held  to  be  proper.  If  not  for  the  purpose  of  show- 
ing that  the  accused  deposited  the  letter  for  the 
sending  of  which  he  was  charged  in  the  indict- 
ment, for  the  purpose  of  showing,  or  tending  to 
show,  that,  if  he  did  deposit  it,  he  did  so  with 
a  guilty  Icnowledge.  The  objection  to  the  proof 
of  the  letter  and  its  receipt  in  evidence  was  on 
the  ground  that,  inasmuch  as  it  was  a  lewd  and 
obscene  letter,  the  sending  of  it  was  a  crime  un- 
der the  statute  for  which  the  accused  might  be 
punished  if  he  wrote  and  sent  it,  and  that,  there- 
fore, it  should  not  have  been  admitted  and  read 
in  evidence.  Thomas  v.  State,  103  Ind.  410,  2 
N.  B.  808. 

Upon  the  trial  of  an  Indictment  charging  the 
prisoner  with  having  unlawfully  and  feloniously 
sent  a  certain  letter  without  any  name  sub- 
scribed thereto,  to  the  prosecutor,  demanding  of 
him  a  certain  valuable  thing,  viz.,  a  banlc  note, 
it  was  held  that  both  previous  and  subsequent 
letters  might  be  received  In  evidence  as  explan- 
atory of  the  letter  set  forth  in  the  indictment. 
Robinson's  Case,  2  East  P.  C.  1110,  2  Leach  C. 
L.  749.  It  does  not  appear  in  this  case  whether 
the  previous  and  subsequent  letters  were  crim- 
inal in  their  nature. 

But  where  the  prisoner  was  indicted  for  te- 
lonlously  sending  a  threatening  letter,  and  there 
were  two  more  counts  in  the  indictment,  each 
charging  the  sending  of  other  threatening  let- 
ters, the  counsel  for  the  prosecution,  in  opening 
the  case,  was  stopped  by  the  judge,  who  called 
his  attention  to  the  fact  that  there  were  three 
felonies  charged  in  the  indictment,  to  which 
the  counsel  for  the  prosecution  replied  that  that 
was  so,  but  the  intention  was  to  show  malice. 
The  court  said  other  letters  might  be  given  in 
evidence,  but  the  sending  of  these  was  a  felony, 
and  was  charged  in  the  indictment.  Counsel 
for  the  prosecution  claimed  to  use  them  as  in  a 
charge  of  feloniously  uttering  a  forged  docu- 
ment, where  other  utterlngs  of  the  prisoner  are 
admissible.  The  court  said  :  "That  Is  quite  an 
exception  to  the  general  rule.  There  it  Is  ad- 
missible to  show  guilty  icnowledge.  In  this  case 
there  is  nothing  analogous  to  that.  Any  corre- 
spondence leading  up  to,  or  explaining,  the  let- 
ter is  admissible  ;  but  j^ou  must  proceed  upon  on- 
ly one  count,  so  make  your  election."  Reg.  v. 
Ward,  10  Cox  C.  C.  42. 

On  the  trial  of  an  indictment  for  blackmail 
and  malicious  annoyance,  evidence  of  the  send- 
ing, by  the  defendant,  of  a  letter  similar  to 
that  upon  which  the  indictment  is  based,  under 
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like  circumstances  and  at  or  about  the  same 
time,  is  admissible  upon  the  question  of  intent, 
though  such  letter  was  sent  to  a  person  other 
than  the  prosecutor,  and  was  in  no  way  con- 
nected with  the  crime  charged.  People  v.  Haver, 
4  N.  Y.  Crim.  Rep.  171. 

12.  False  pretenses;  fraud, 

(a)  In  general. 

One  of  the  crimes,  upon  the  trial  of  the  ac- 
cusation of  which,  evidence  of  other  oflFenses  of 
a  like  nature  may  be  introduced  for  the  purpose 
of  proving  Intent,  Is  what  is  generally  known 
in  criminal  jurisprudence  as  false  pretenses. 

This  crime,  with  others  which  follow  and  wlii 
be  mentioned,  differs  from  most  others  In  this : 
That  the  act  constituting  the  crime  does  not, — • 
at  least  not  necessarily, — of  Itself,  make  prima 
facie  evidence  of  intent, — the  chief  essential  of 
the  crime.  It  Is  very  nearly  akin  to  larceny, 
the  distinction  being  that.  If  the  owner  of  prop- 
erty, by  trick  or  device,  has  been  induced  to  part 
with  the  possession  of  his  property,  intending  to 
transfer  an  interest  therein  or  the  title  thereto, 
then  a  criminal  appropriation  of  such  property 
will  not  be  a  common-law  larceny,  but  the  crime 
of  obtaining  goods  by  false  pretenses;  but  if  a 
person  obtains  possession  of  the  property  from 
the  owner  for  a  special  purpose,  by  some  trick, 
device,  artifice,  fraud,  or  false  pretense.  Intend- 
ing to  appropriate  It  to  his  own  use,  and  not  to 
the  specia.  purpose  for  which  he  received  it,  he 
is  guilty  of  larceny ;  and  so  It  has  been  repeat- 
edly held,  the  distinction  between  the  two  cases 
being  that  the  owner  of  the  property  stolen.  In 
the  case  last  cited,  did  not  part  with  the  posses* 
Bion  of  it  with  the  Intent  of  conferring  title  to 
the  property  upon  the  party  charged  with  the 
larceny.  In  the  first  case  the  Intent  of  the  own- 
er was  to  clothe  the  party  with  the  title ;  In  the 
second,  the  owner  only  gave  him  possession,  not 
Intending  to  clothe  him  with  the  title,  but  to  use 
for  a  specific  purpose. 

(b)  Acquirement  of  money. 

Upon  the  trial  of  an  Indictment  for  an  at* 
tempt,  by  trick  and  fraud,  to  obtain  from  an- 
other the  sum  of  $1,  under  a  pretense  of  the  de- 
fendant that  he  bad  changed  his  mind  In  re- 
gard to  money  that  had.  been  given  bim  In 
change  for  a  bill  tendered  by  him  for  a  small 
purchase,  proof  that  be  had  stated  that  he  and 
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former.  The  mere  statement  of  these  two 
motives  eiiffioes  to  show  that  they  have  no 
relation  to  each  other,  and  that  the  evidence 
which  tends  to  prove  the  killing  of  Bamet 
throws  no  light  upon  the  motive  which  ac- 
tuated the  attempt  upon  the  life  of  Cornish. 
So  apparent,  indeed,  is  this  diversity  of  mo- 
tive in  the  two  cases,  that  the  learned  coun- 
sel for  the  people  upon  the  argument  herein 
abHTidoned  the  claim  that  the]*e  was  any- 
thing in  eonmion  between  them»  and  ingen- 
iously sought  to  create  a  single  motive  out 
of  the  alleged  forgeries  by  the  defendant  of 
the  name^  of  Barnet  and  Cornish.  Of 
course,  no  inferences  can  be  drawn  from 
these  alleged  forgeries  without  assuming 
that  the  Bamet  and  Cornish  letters  were  all 
properly  received  in  evidence,  and  proved  to 


have  been  written  by  the  defendant.  We 
will  therefore  assume  that  all  of  these  let- 
ters were  properly  in  evidence,  that  they 
were  written  by  the  defendant,  and  that  he 
was  therefore  guilty  of  the  crime  of  forgery 
in  the  use  of  each  of  these  names.  Is  there 
anything  in  any  of  the  Barnet  letters  which 
sheds  a  ray  of  light  upon  the  question  of 
motive  for  the  attempt  to  kill  Cornish  ?  Not 
a  word.  We  are  at  a  loss  to  understand 
what  probative  force  there  is  in  the  Bamet 
letters  which  does  not  also  inhere  in  the 
Cornish  letters.  If  the  Barnet  letters  were 
forged,  so  were  the  Cornish  letters.  If  the 
latter  bore  no  intiinsic  evidence  of  motive 
again.*?!  the  life  of  Cornish,  this  was  equally 
I  true  of  the  former.     It  will  thus  be  seen 


that  under  no  hypothesis,  upon  no  assump- 


anotber  had  attempted  the  same  trick  on  other 
persoDiK  and  that  he  had  "knocked  them  down 
for  a  one," — alluding  to  the  house  which  he  bad 
just  left ;  and  that  his  partner  had  done  the 
town  for  $10.  and  they  were  getting  drunk  on 
the  money  or  over  It.  Is  admissible  under  the 
dreumstances  for  the  purpose  of  showing  the 
defendant's  intention  in  the  attempt  upon  the 
perjion  named  in  the  indictment.  State  y.  Myers, 
Kj  Mo.  502.  .'>2  Am.  Kep.  389.  The  case  Is  quite 
voluminous,  and  goes  to  a  considerable  length, 
and  cites  a  large  number  of  cases,  both  Ameri- 
can and  English,  illustrating  when  the  excep- 
tions to  the  general  rule,  that  evidence  of  a 
distinct  crime  for  which  the  party  might  be  sep- 
arately proceeded  against  cannot  be  given  in 
evidence  against  the  prisoner  on  trial  for  a  sin- 
gle offense,  will  be  allowed. 

In  a  trial  for  obtaining  money  under  false 
pretcDfies,  testimony  is  admissible  to  show  that 
tile  defendant,  who  was  accused  of  obtaining 
money  under  a  false  pretense  of  credit  with  a 
IMrtlcular  firm,  had  drawn  other  drafts  on  the 
same  Arm  which  had  not  been  paid,  as  tending 
to  show  that  he  had  no  credit  with  the  firm, 
and  must  have  known  that  the  draft  In  question 
would  not  be  honored.  People  ▼.  Wasservogle, 
77  Ctl.  173,  19  Pac.  270. 

In  a  prosecution  for  obtaining  money  by 
means  of  a  false  and  fraudulent  representation, 
acta  of  the  defendant  similar  to  the  one  for 
which  he  is  being  tried,  committed  about  the 
aame  time  and  in  the  same  city,  are  admissible 
against  him  for  the  purpose  of  showing  the  in- 
tent with  which  the  act  charged  was  done.  State 
T.  Bayne,  88  Mo.  604. 

In  Waight  V.  United  States,  1  Hayw.  ft  11. 
181).  Fed.  Caa  No.  17,042,  the  court  held  that, 
upon  the  trial  of  an  Indictment  for  obtaining 
money  under  falBe  pretennes,  it  was  competent 
to  Bbow  that  the  prisoner  had  made  previous 
false  representations  to  others  for  the  purpose 
of  obtaining  money  from  them :  but  that  it  was 
not  competent  to  allow  evidence  to  go  to  the 
Jury  that  be  had  previously  obtained  money  by 
means  of  other  false  representations. 

Upon  the  trial  of  an  indictment  against  de- 
fendant for  obtaining  money  from  the  county  by 
means  of  false  and  fraudulent  bills  to  be  ren- 
dered for  work  done  by  another,  where  the 
charge  related  to  work  done  on  a  particular 
building  belonging  to  the  county,  evidence  of  ob- 
taining money  by  means  of  false  and  fraudulent 
bills  to  be  rendered  for  work  done  by  the  same 
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person  on  other  buildings  belonging  to  the  coun- 
ty was  held  to  be  admissible  in  evidence.  Mc- 
Donald V.  People,  25  111.  App.  850. 

One  who  advertised  to  give  an  exhibition  as  a 
mesmerist,  and  distributed  hand  bills  giving  no- 
tice of  his  proposed  exhibition,  rented  a  hall, 
and,  at  the  appointed  time,  stood  in  the  ticket 
office,  sold  tickets  of  admission,  and  collected 
the  money  for  them  until  the  time  when  the  en- 
tertainmeiit  was  to  begin,  when  he  absconded. 
Is  guilty  of  obtaining  money  by  false  pretenses ; 
and  In  the  prosecution  therefor  acts  of  the  de- 
fendant similar  to  the  one  for  which  he  Is  being 
tried,  committed  about  the  same  time  and  in 
the  same  city,  are  admissible  for  the  purpose  of 
showing  the  intent  with  which  the  act  charged 
was  done.  State  ▼.  Sarony,  05  Mo.  349,  8  S. 
W.  407. 

Upon  the  trial  of  an  indictment  for  obtaining 
money  by  means  of  false  pretenses  and  repre- 
sentations, evidence  showing  that  the  accused, 
together  with  one  of  his  coindlctees,  practised 
the  same,  fraud  on  another  person  a  day  or  two 
prior  to  the  commission  of  the  offense  charged 
in  the  indictment,  in  which  the  prisoner  acted 
the  same  part  played  by  another  of  the  parties 
on  the  occasion  of  obtaining  the  money  men- 
tioned in  the  indictment,  is  admissible,  as  such 
evidence  of  the  previous  like  transactions  of  the 
accused  was  given  to  show  the  quo  animo,  or  In-  ' 
tent,  of  the  accused  in  the  particular  offense 
charged,  and  also  as  tending  to  show  the  known 
falsity  of  tbe  pretexts  upon  which  the  money 
stated  in  the  Indictment  was  obtained.  Bielscb- 
ofsky  V.  I'eople,  3  Hun,  40,'  5  Thomp.  &  C.  277, 
Affirmed  in  60  N.  Y.  616. 

On  the  trial  of  an  Indictment  for  obtaining 
money  under  false  pretenses  the  charge  was  that 
the  defendant  did  falsely,  etc.,  pretend  to  the 
county  treasurer  that  a  certain  paper  writing 
was  a  true  and  genuine  order  for  the  payment 
of  money,  as  it  purported  to  be,  and  that,  by 
means  of  said  false  pretense,  the  defendant  ob- 
tained the  money  from  the  treasurer.  The  de- 
fense was  the  absence  of  any  intent  to  defraud. 
It  was  held  that  evidence  that  the  defendant 
had  presented  other  false  papers  to  the  treas- 
urer, and  obtained  money  upon  the  same,  and 
upon  the  discovery  thereof  had  refunded  the 
money,  was  admissible  to  prove  the  intent  and 
design  to  defraud ;  there  could  not  be  more  di- 
rect evidence  of  such  intent  than  this.  State  v. 
;Valton,  114  N.  C.  783,  18  S.  B.  045.         ^r\ri\i> 

Where  the  defendant  was  indicted  forolOpSiC 


242 


New  York  Court  of  Appeals. 


Oct., 


tion,  can  the  Barnet  letters  be  held  to  con- 
tain any  evidence  as  to  tlie  motive  for  the 
attempt  to  kill  Cornish  that  is  not  also  to 
be  found  in  the  Coniish  letters.  What  has 
been  $aid  about  the  Bamet  letters  is  true 
of  all  the  evidence  relating  to  the  alleged 
killing  of  Barnet.  Even  if  it  be  admitted 
that  it  proves  the  commission  of  an  inde- 
pendent crime,  with  an  adequate  motive  be- 
hind it,  it  contributes  nothing  to  the  sub- 
ject of  motive  in  the  case  at  bar.  Although 
it  seems  unnecessary  to  cite  authorities  in 
support  of  the  statement  that,  whenever  mo- 
tive is  to  be  established,  it  must  be  the  mo- 
tive which  underlies  the  crime  charged,  we 
will  briefly  refer  to  a  few  cases  which  illus- 
trate the  rule.  In  Pierson  v.  People^  79  N. 
Y.  424,  35  Am.  Rep.  524,  the  defendant  was 


charged  with  the  murder  of  one  W.  The  al- 
leged motive  was  defendant's  desire  to  pos- 
sess the  wife  of  the  deceased.  On  the  trial 
evidence  was  received  to  show  that,  eleven 
days  after  the  death  of  W.,  the  defendant 
and  the  wife  of  the  deceased  appeared  before 
a  clergj-'man  in  Michigan  to  be  married.  De- 
fendai^  there  took  an  oath  that  there  was 
no  legal  objection  to-  the  marriage.  Al- 
though this  evidence  tended  to  prove  the 
commission  by  the  defendant  of  another 
crime  than  that  for  which  he  wa.s  on  trial, 
this  court  said:  "This  evidence  tended  to 
prove  that  the  motive  which  operated  upon 
the  prisoner  was  the  desire  to  possess  W.'s 
wife ;  that  his  passion  for  her  was  so  absorb  - 
ing  that  he  was  determined  to  overcome  all 
obstacles  standing  in  his  way."    In  Stout  y. 


tempt  to  obtain  money  from  a  person  by  the 
false  pretense  that  a  ring  was  a  diamond  ring 
and  also  for  an  attempt  to  obtain  money  from 
another  person  by  a  similar  false  pretense ;  and 
it  appeared  that  on  a  day  stated  he  came  to  the 
shop  of  a  pawnbroker  and  asked  for  an  advance 
of  £15  on  pledge  of  a  hoop  ring,  which  he  rep- 
resented to  be  a  diamond  ring,  a  silver  watch, 
and  a  gold  chain,  which  advance  was  refused, 
and  the  statement  made  to  him  that  it  was  not 
a  diamond  ring ;  and  he  then  proceeded  to  the 
shop  of  another  pawnbroker  in  the  same  street 
and  asked  an  advance  of  £18  on  the  same  prop- 
erty,—  evidence  that  he  had  shortly  before  of- 
fered other  false  articles  to  other  pawnbrokers 
Is  admissible,  as,  after  the  fact  of  the  defendant 
having  done  the  thing  charged  is  proved,  the 
only  remaining  question  Is  whether,  at  the  time 
he  did  it,  he  had  guilty  knowledge  of  the  quality 
of  his  act,  or  acted  under  a  mistake ;  and  such 
evidence  tends  to  show  that  he  had  been  pursu- 
ing a  similar  course,  and  thereby  it  raises  a  pre- 
sumption that  he  was  acting  on  that  plan  still. 
That  It  is  not  conclusive,  for  a  man  may  be 
many  times  under  a  similar  mistake,  or  he  may 
be  many  times  the  dupe  of  another.  But  it  Is 
less  likely  that  he  should  be  so  oftener  than 
once,  and  every  circumstance  which  shows  that 
he  is  not  under  a  mistake,  on  any  one  of  these 
>  occasions,  strengthens  the  presumption  that  he 
was  not,  on  the  last.  Reg.  v.  Francis,  L.  R.  2 
C.  C.  128,  12  Cox  C.  C.  612,  43  L.  J.  M.  C.  N.  S. 
97.  30  L.  T.  N.  S.  503,  22  Week.  Rep.  663.  The 
reason  here  given  is  probably  the  correct  one 
fnr  the  extension  of  the  rule  in  this  class  of 
cases. 

Lpon  the  trial  of  an  indictment  for  fraudu- 
lently obtaining  money  by  falsely  pretending 
that  a  chain  was  a  silver  chain,  evidence  that 
the  prisoner,  a  few  days  after  the  commission 
of  the  above  offense,  offered  a  similar  chain  in 
pledge  to  a  pawnbroker ;  and  that  26  similar 
chains  were  found  upon  the  person  of  the  pris- 
oner when  he  was  apprehended  is  competent. 
Queen  v.  Roebuck,  25  L.  J.  M.  C.  N.  S.  101, 
Dears.  &  B.  C.  C.  24,  2  Jur.  N.  S.  597,  4  Week. 
Rep.  514,  7  Cox  C.  C.  126. 

Upon  the  trial  of  an  indictment  for  cheating 
by  false  pretenses  in  obtaining  money  as  a  loan, 
and  by  falsely  pretending  that  a  forged  certifi- 
cate of  stock  was  a  good,  valid,  and  genuine  cer- 
tificate of  stock,  evidence  of  the  possession  and 
use  of  other  altered  and  false  certificates  by  the 
defendant,  about  the  same  time,  whether  before 
62  L.  K.  A. 


or  afterwards.  Is  competent  to  show  that  his 
possession  of  those,  for  the  use  of  which  he  was 
indicted,  was  not  casual  or  accidental.  They 
were  all  between  the  dates  of  the  transactions 
charged  in  the  two  counts.  They  were  admitted 
and  allowed  to  be  used  only  to  show  guilty 
knowledge.  For  this  purpose  the  evidence  was 
admissible.     Com.  v.  Coe,  115  Mass.  481. 

In  RafTerty  v.  State,  91  Tenn.  655,  16  8.  W. 
728,  the  defendant  was  convicted  of  false  pre- 
tenses in  defrauding  an  insurance  company  by 
presenting  proof  of  loss  of  property  claimed  to 
be  burned,  but  which  was  not,  and  which  she 
had  in  her  possession  at  the  time  she  made  the 
proofs  of  loss.  The  case  had  been  tried  before, 
and  on  the  first  trial,  while  on  the  witness 
stand  testifying  in  her  own  behalf,  the  defend- 
ant admitted,  on  cross-examination,  that  she  had 
had  thirteen  different  fires  in  as  many  different 
cities  within  a  period  of  about  three  years,  and 
under  different  names.  On  the  second  trial  the 
state  was  allowed  to  prove  her  admission  made 
on  the  first  trial.  The  state  was  also  allowed, 
over  the  objection  of  defendant,  to  introduce  as 
evidence  written  documents  showing  that  de- 
fendant had  been  insured  at  many  of  said  places, 
and  had  made  proofs  of  loss  and  schedule  of 
property,  and  received  insurance  money  in  full 
in  some  instances,  and  in  part,  by  compromise, 
in  others ;  and  that  the  articles  enumerated  and 
represented  as  destroyed  In  each  case  were 
largely  the  same  as  those  enumerated  and  rep- 
resented as  destroyed  in  this  case.  It  was  held 
that  such  evidence  was  admissible  to  establish 
unlawful  intent,  or  bring  guilty  knowledge  home 
to  the  defendant 

Defendant  lyas  indicted  for  obtaining,  as  was 
charged,  a  loan  of  money  by  false  pretenses, 
and  was  tried  and  acquitted  in  the  court  below. 
On  the  trial  the  state  offered  to  prove  by  several 
witnesses  that,  not  long  prior  to  the  making  of 
the  representations  complained  of,  the  defend- 
ant made  similar  representations  to  a  third  per- 
son, and  afterwards  admitted  their  falsity,  as 
tending  to  prove  the  untruth  of  the  statements 
charged.  This  evidence  was  rejected  by  the 
trial  court,  and  from  the  Judgment  of  acquittal 
the  state,  under  a  certain  section  of  a  statute  of 
Indiana  permitting  It,  appealed.  The  appeal 
was  sustained  on  the  ground  that  the  trial  court 
committed  an  error  In  rejecting  the  evidence. 
State  V.  Long,  103  Ind.  485,  3  N.  E.  16ft. 

Upon  the  trial  of  an  indictment  against  three 
persons,  one  a  member  of  a  partnership  haying 
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People,  4  Park.  Crim.  Rep.  132,  the  crime 
charged  was  murder.  On  the  trial  evidence 
was  received  of  an  incestuous  connection 
between  the  defendant  and  his  sister,  the 
wife  of  the  deceased.  This  was  held  to  be 
conapetent,  even  if  it  did  prove  the  commis- 
sion of  another  crime,  for  it  tended  to  dis- 
close the  motive  which  prompted  the  defend- 
ant to  get  rid  of  the  deceased.  In  Eaxcea 
V.  State,  88  Ala.  37,  7  So.  302,  the  defend- 
ant was  on  trial  for  the  murder  of  one  of 
his  children.  Two  other  indictments  were 
then  pending  against  him  for  the  murder  of 
hi?  w^ife  and  another  child.  Evidence  was 
received  to  support  the  theory  that  the  mo- 
tive for  the  killing  of  all  was  to  open  the 
way  for  a  second  marriage,  which  was  con- 
summated a  few  days  after  the  last  death. 


This  was  held  proper,  because  the  motive 
was  the  same  in  each  case.  In  People  T. 
Harris,  136  N.  Y.  443,  33  N.  E.  65,  the  de- 
fendant was  aceu.sed  of  the  murder  of  his 
wife.  The  marriage  had  been  secretly  per- 
formed. Evidence  of  abortions  performed 
upon  his  wife  by  the  defendant  were  held  to 
be  admissible  to  show  defendant's  efforts  to 
keep  the  marriage  a  secret,  and  as  tending 
to  show  a  motive  for  the  poisoning  of  the 
wife  when  secrecy  was  no  longer  possible  or 
the  alliance  had  become  burdensome.  So, 
on  the  trial  of  a  husband  for  the  murder  of 
his  wife,  evidence  of  criminal  proceedings 
against  the  defendant  for  failure  to  support 
his  family,  made  ten  months  before  the  mur- 
der, was  properly  held  admissible  upo'h  the 
question  of  motive.     People  v.  Otto,  4  N.  Y. 


a  claim  of  $40.11  a.8;aln8t  a  city,  and  the  other 
two  defendants  belnff  employees  In  the  public  de- 
partments of  the  city,  one  a  clerk  In  the  city 
auditor's  office,  and  the  other  an  employee  in 
tbe  department  of  public  works,  evidence  was 
offered  to  show  that  the  three  had  entered  Into 
a  conspiracy  to  obtain  from  the  city,  in  pay- 
ment of  the  property  sold,  $249.11  instead  of 
$40.11,  the  agreed  price,  and  the  bill  as  raised 
from  $49.11  to  $249.11,  was  presented  to  the 
proper  officials  of  the  city,  allowed,  and  paid. 
Porty-nlne  dollars  and  eleyeo  cents  were  paid 
to  the  firm  of  which  one  defendant  was  a  mem- 
ber, and  the  remainder,  $200,  was  divided  be- 
tween the  three  defendants.  The  court  also  per- 
mitted evidence  to  be  offered,  over  the  objec- 
tion of  the  defendants,  of  other  transactions 
ttian  the  one  described  in  the  indictment.  The 
trial  court,  In  charging;  the  jury,  stated,  among 
other  things,  that  this  evidence — that  Is,  the 
evidence  of  other  transactions — was  offered  for 
tbe  purpose  of  proving  knowledge,  on  the  part 
of  the  defendants,  that  the  particular  bill  set 
out  In  the  Indictment  was  a  false  and  fraudulent 
bill ;  and  that,  In  conformity  with  the  holdings 
of  the  courts,  where  it  is  Important  to  show 
jTuilty  knowledge,  evidence  of  other  transactions 
may  be  offered  as  bearing  upon  the  question, 
and  that  only.  It  was  held  that  the  admission 
of  tbe  testimony  for  tbe  purposes  for  which  it 
was  admitted  was  no  error.  Davis  v.  State,  20 
Ohio  C.  C.  430. 

On  the  trial  of  ah  indictment  against  the  de- 
fendant and  others,  charging  that  he,  jointly 
with  them,  by  making  certain  false  and  fraudu- 
lent statements  concerning  the  speed,  pedigree, 
breeding,  performance,  and  ownership  of  horses, 
which  they  were  attempting  to  sell  the  pros- 
ecutor, feloniously  obtained  from  him  his  check 
for  a  sum  of  money,  evidence  to  show  that  the 
accused,  and  those  jointly  indicted  with  him, 
had  shortly  before  perpetrat<^  the  like  offense 
In  another  place,  is  admissible  for  the  purpose, 
among  other  things,  of  showing  the  knowledge 
of  the  falsity  of  the  representations  at  the  time 
when  made.     Tarboz  v.  State,  38  Ohio  St.  581. 

On  the  trial  of  an  indictment  for  obtaining 
money  under  false  pretenses  in  writing,  by  sell- 
ing pills  falsely  labeled,  evidence  of  other  sales 
of  the  same  pllis  to  other  persons  than  the  pros- 
ecutor, at  various  times  prior  to  the  finding  of 
the  indictment,  is  admissible  for  the  purpose 
of  showing  guilty  knowledge  on  the  part  of  the 
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defendant.  State  v.  Letourneau  (R.  I.)  51  Atl. 
1048. 

Upon  the  trial  of  a  person  which  resulted  in 
his  conviction  of  the  crime  of  obtaining  money 
under  false  pretenses,  the  state  was  permitted  to 
Introduce  testimony  to  show  that  the  accused 
had  in  two  other  cases,  entirely  distinct  and 
separate  from  that  under  considerailon.  ob- 
tained goods  under  false  pretenses.  It  was  held 
that  this  was  entirely  unauthorized,  and  could 
not  fall  to  be  prejudicial  to  the  accused.  That, 
except  In  cases  where  It  is  necessary  to  show 
guilty  knowledge,  it  Is  not  admissible  to  prove 
that  at  another  time  and  place  the  accused  com- 
mitted, or  attempted  to  commit,  a  crime  similar 
to  that  with  which  he  stands  charged ;  as  it  can- 
not l>e  expected  that  the  accused  will  be  prepared 
to  disprove  collateral  attacks  of  this  character. 
The  law,  therefore,  excludes  such  evidence. 
Cowan  V.  State,  22  Neb.  510,  35  N.  W.  405. 

The  above  case  would  seem  not  to  be  in  line 
with  others  upon  this  subject  in  regard  to  the 
doctrine  applicable  in  cases  of  false  pretenses 
or  fraud.  In  such  cases,  as  in  forgery,  counter- 
feiting, embezzlement,  receiving  stolen  goods, 
etc.,  the  exception  to  the  general  rule  is  liberally 
extended ;  and  the  reason  for  this  would  seem  to 
lie  in  the  fact  that  In  such  cases  tbe  criminal  in- 
tent, or,  as  it  is  sometimes  termed,  guilty  knowl- 
edge, is  an  essential  Ingredient  of  the  offense, 
although  not  patent  from  the  act  constituting 
It.  The  court  cited  Smith  v.  State,  17  Neb.  358, 
22  N.  W.  780.  nupra,  II.  a,  2,  (d)  ;  but,  while  the 
judge  who  delivered  the  opinion  in  that  case 
used  language  similar  to  that  which  concludes 
the  foregoing  decision,  it  is  no  authority  what- 
ever for  the  decision,  as  it  was  made  in  a  case 
of  larceny. 

In  Bergboff  v.  State,  25  Neb.  213,  41  N.  W. 
136.  after  citing  and  quoting  from  the  opinion 
of  Chief  Justice  Maxwell  In  Cowan  v.  State. 
22  Neb.  519,  35  N.  W.  405,  supra,  the  court 
said :  "In  arriving  at  this  opinion,  the  court 
considered  most,  if  not  all,  the  cases  wherein 
the  point  before  us  has  been  discussed,  both  In 
England  and  America,  especially  those  cited  by 
counsel  in  the  brief  of  either  side :  as  well,  also, 
the  standard  text-writers.  It  had  not  escaped 
our  attention  that  these  cases  present  a  conflict 
of  authority  and  many  Irreconcilable  proposi- 
tions. Neither  had  It  been  unobserved  that  the 
exigencies  of  many  cases  had  Induced  courts 
from  time  to  time  to  add  to  the  exceptions  to  the 
general  rule,  which  confines  the  prosecution  to 
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Criro.  Rep.  149.  In  another  case  the  defend- 
ant was  charged  with  the  murder  of  bis 
brother's  wife.  The  brother,  his  wife,  and 
two  children  were  poisoned  with  arsenic. 
The  brother  and  his  wife  died,  but  the  at- 
tempt upon  the  lives  of  the  children  failed. 
Thereupon  the  defendant  procured  himself 
to  be  appointed  the  guardian  of  his  brother's 
cliildren,  and  then  commenced  to  create  and 
utter  various  false  and  forged  claims 
against  his  brother's  estate.  The  theory  of 
the  prosecution  was  that  the  defendant  cov- 
eted his  brother's  estate,  and,  in  order  to 
{rain  possession  of  it,  conceived  the  plan  to 
murder  those  who  stood  in  his  way;  that, 
failing  in  the  attempt  to  kill  the  children, 
he  attempted  to  accomplish  his  object  by 
forgery.     It   was    held    that    evidence     waa 


properly  received  of  all  the  crimes  involved 
in  this  theory,  as  it  was  relevant  upon  the 
existence  of  motive  for  the  commission  of 
the  crime  charged.  People  v.  Wood,  3  Park. 
Crim.  Rep.  681.  Cases  of  this  character 
might  be  multiplied  indefinitely,  but  enougli 
have  been  cited  to  show  that,  when  evidence 
of  extraneous  crimes  has  been  held  compe- 
tent upon  the  existence  of  motive,  it  has 
been  either  the  specific  motive  which  under- 
lay the  particular  crime  charged,  or  a  mo- 
tive common  to  all  of  the  crimes  sought  to 
be  proved. 

Second.  As  to  intent:  In  the  popular 
mind  intent  and  motive  are  not  infrequent- 
ly regarded  as  one  and  the  same  thing.  In 
law  there  is  a  clear  distinction  between 
them.     Motive  is  the  moving  power  which 


the  proof  of  the  necessary  facts  to  establish  the 
distinct  fact  charged  m  the  indictment  or  In- 
formation. And,  being  suhstantially  without 
precedent  of  our  own,  we  conceive  it  to  be  the 
safer  course  to  follow  those  cases  which  seem  to 
adhere  closest  to  the  principles  of  the  law,  and 
were  most  conservative  of  fair  and  stable  prac- 
tice in  the  administration  of  criminal  jurisprn- 
dence.'* 

On  the  trial  of  a  prisoner  for  having  obtained, 
by  false  representations,  the  indorsement  of  a 
person  to  a  draft,  the  state  was  permitted  to 
show  that  the  prisoner,  a  short  time  before,  by 
similar  false  representations,  obtained  the  in- 
dorsement of  another  person  to  a  similar  draft. 
It  was  held,  (1)  that  the  evidence  was  not  res 
genUv;  (2)  that  it  did  not  tend  to  prove  the 
intent  with  which  the  prisoner  made  the  false 
representations  to  the  person  named  in  the  in- 
formation ;  (3)  that  its  admission  was  reversible 
error.  Morgan  v.  State,  58  Neb.  696,  77  N.  W. 
64. 

These  three  cases  indicate  that  the  supreme 
court  of  Nebraska  difTcrs  from  the  other  ulti- 
mate courts  in  their  extension  of  the  exception 
to  the  general  rule  in  the  cases  of  false  pre- 
tenses :  and  practically  decide  that,  in  the  appli- 
cation of  the  general  rule  and  the  exception 
thereto,  that  court  will  make  no  distinction  be- 
tween crimes  of  this  class,  and  those  wherein 
the  commission  of  the  act  constituting  the  crime 
charged  is.  in  and  of  itself,  evidence  of  intent. 

Todd  V.  State.  .'U  Ind.  514,  was  an  indict- 
ment for  false  pretense,  on  the  trial  of  which 
the  state  was  allowed,  over  the  defendant's  ob- 
jection, to  put  In  evidence  representations  of  the 
defendant,  similar  to  those  charged  in  the  indict- 
ment, made  to  other  persons  than  the  person 
therein  alleged  to  be  defrauded,  not  In  his  pres- 
ence, and  not  at  the  time  the  representations 
were  made  to  him.  In  reversing  a  conviction 
the  court  said :  "We  do  not  think  that  these 
itfms  of  evidence  were  admissible.  That  false 
reprPHentations  were  made  to  one  does  not  tend 
to  prove  that  similar  statements  were,  at  a  dif- 
ferent time  and  place,  made  to  another.  To 
prove  a  prisoner  guilty  of  a  particular  crime, 
it  Is  not  admissible  to  show  that  on  another  oc- 
casion and  at  another  place  he  committed,  or  at- 
tempted to  commit,  a  similar  crime ;  for  the  rea- 
son that  the  two  facts  bear  no  certain  or  prob- 
able relation  to  each  other,  but  are  wholly  dls- 
ronoected.  Such  evidence  may  create  a  bad 
opinion  of  the  general  integrity  of  the  accused, 
02  L.  R.  A. 


and  thus  incline  the  mind  of  the  Jury  to  a  readi- 
ness to  believe  him  guilty  as  charged  in  the 
cause  on  trial.  But  this  the  law  will  not  al- 
low." 

Upon  the  trial  of  an  indictment  for  a  con- 
spiracy, which  charged  that  defendant  conspired 
with  other  persons  unknown,  to  cheat  and  de- 
fraud a  certain  person  and  others,  and  by  means 
of  false  pretenses  to  such  person  did  obtain  a 
quantity  of  goods  of  the  said  person  and  others 
with  Intent  to  defraud  such  person  and  others, 
it  was  held  that  the  word  "others"  must  have 
the  same  meaning  in  the  earlier  part  of  the 
count  as  in  the  latter  part  of  it ;  and.  with  re- 
spect to  the  property  in  the  goods,  it  must  mean 
that  they  were  the  goods  of  such  person  and  his 
partners,  and  that,  on  the  trial  of  the  indict- 
ment, evidence  was  not  admissible  to  show  that 
the  defendant  attempted  to  defraud  other  per- 
sons wholly  unconnected  with  the  person  named 
In  the  Indictment;  and  for  the  admission  of 
such  evidence  the  Judges,  after  conslaeriui;  tuf 
case,  held  a  conviction  wrong.  Reg.  v.  Steel 
Car.  &  M.  337.  2  Moody,  C.  C.  246. 

The  prisoner  was  charged  with  obtaining  mon- 
eys from  the  prosecutor  by  false  pretenses.  lie 
was  employed  by  his  master  to  take  orders  for 
goods,  but  was  not  authorised  to  receive  the 
money.  Eleven  days  after  he  was  so  employed 
he  obtained  the  money  mentioned  in  the  indict- 
ment from  the  prosecutor  by  falsely  represent- 
ing that  be  was  authorized  by  his  employer  to 
receive  it.  For  the  purpose  of  proving  the  in- 
tent of  the  prisoner,  evidence  was  admitted  of 
his  having  on  a  day  not  specified,  but  within  a 
week  from  the  time  when  the  moneys  were  ob- 
tained from  the  prosecutor,  obtained  another 
sum  of  money  from  another  person  by  a  similar 
false  pretense,  such  obtaining  not  being  charged 
in  the  indictment.  It  was  held  that  the  evidence 
was  not  admissible,  and  that  the  conviction  must 
be  quashed.  Reg.  v.  Holt,  Bell  C.  C.  280.  1> 
Week.  Rep.  74,  8  Cox  C.  0.  411,  30  L.  J.  M.  C.  X. 
S.  11,  6  Jur.  N.  S.  1121,  3  L.  T.  N.  S.  310. 

(c)   Acquirement  of  property. 

Upon  the  trial  of  a  person  indicted  for  ob- 
taining personal  property  by  fraud  and  fraudu- 
lent pretenses,  evidence  of  other  efforts  upon  tbo 
part  of  the  defendant,  made  about  the  same 
time,  to  obtain  goods  from  other  merchants  up- 
on the  same  character  of  statements  and  repre- 
sentations,   is   admissible    for    the    purpose    of 
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impelB  to  action  for  a  definite  result.  In- 
tent is  the  purpoee  to  use  a  particular 
means  to  effect  such  result.  When  a  crime 
is  clearly  proved  to  have  been  committed  by 
»  person  charged  therewith,  the  question  of 
motive  may  be  of  little  or  no  importance. 
But  criminal  intent  is  always  essential  to 
the  commission  of  crime.  There  are  cases 
in  which  the  intent  may  be  inferred  from 
the  nature  of  the  act.  There  are  others 
where  wilful  intent  or  guilty  knowledge 
must  be  proved  before  a  conviction  can  be 
had.  Familiar  illustrations  of  the  latter 
rule  are  to  be  found  in  cases  of  passing 
counterfeit  money,  forgery,  receiving  stolen 
property,  and  obtaining  money  under  false 
pretenses.  An  innocent  man  may  in  a  single 
instance    pass  a    counterfeit   coin   or   bill. 


Therefore  intent  is  of  the  essence  of  the 
crime,  and  previous  offenses  of  a  similar 
character  by  the  same  person  may  be  proved 
to  show  intent.  Com.  v.  JackB<m,  132  Mass. 
16,  44  Am.  Rep.  209,  note;  Com,  v.  Bigelow, 
8  Met.  235;  Com.  v.  Stone,  4  Met.  ^3; 
llelni'a  Case,  1  N.  Y.  City  Hall  Rec.  46; 
»mith,*e  Case,  1  N.  Y.  City  Hall  Rec.  49; 
Corey's  Case,  4  N.  Y.  City  Hall.  Rec.  62; 
Dougherty'ft  Case,  4  N.  Y.  City  Hall  Rec. 
166.  So,  in  a  case  where  the  defendant  is 
charged  with  having  received  stolen  proper- 
ty, guilty  knowledge  is  the  gravamen  of  the 
offense,  and  scienter  may  be  proved  by  other 
previous  similar  acts.  Com.  v.  Johnson,  133 
Pa,  293,  19  Atl.  402;  Coleman  v.  People,  58 
N.  Y.  655;  Copperman  v.  People,  56  N.  Y. 
691 ;  People  v.  McClure,  148  N.  Y.  95,  42  N. 


xhowlog  the  intent  of  the  defendant.  State  v. 
Tnrley.  142  Mo.  403,  44  S.  W.  267. 

On  the  trial  of  an  Indictment  for  obtaining 
goods  of  a  mercantile  firm  by  false  pretenses, 
after  proof  has  been  made  of  the  principal 
trtttsaction,  evidence  that  the  accused  had  on 
the  same  day  made  to  various  other  merchants 
sutements  similar  in  all  respects  to  that  made 
to  the  firm  named  In  the  Indictment,  with  ref- 
erence to  the  condition  and  circumstances  of 
the  firm  of  which  defendant  was  a  member,  and 
of  one  of  the  members  individually,  is  admissi- 
ble. Troffdon  v.  Com.  31  Gratt  862.  The 
court  stated  that  the  question  was  one  of  the 
rery  first  impression  in  Virginia  and  thereupon 
proceeded  at  great  length  to  give  the  views  of 
different  courts  on  the  question  in  hand,  citing 
and  commenting  upon  many  decisions,  both 
American  and  Binglish. 

After  proof  of  the  offense  charged  has  been 
made  upon  the  trial  of  an  indictment  for  obtain- 
ing goods  under  false  pretenses,  evidence  that 
the  defendant  obtained  goods  from  other  per- 
aods  by  the  same  pretenses  as  those  by  which  he 
obtained  the  goods  from  the  prosecutor,  and 
what  he  said  In  doing  so,  is  admissible  as  bear- 
ing upon  the  question  of  intent  with  which  he 
obtained  the  goods  mentioned  in  the  indictment. 
Com.  V.  Lubinsky,  182  Mass.  142,  64  N.  E.  966. 

I'pon  the  trial  of  an  Indictment  for  using  the 
mail  to  defraud  by  ordering  goods  with  the  in- 
tention of  not  paying  for  them,  under  the  false 
pretense  that  the  persons  mailing  the  orders 
were  merchants,  evidence  of  the  mailing  of  sim- 
ilar letters  not  set  forth  In  the  bill  of  indict- 
ment is  admissible  on  the  question  of  intent. 
United  Slates  v.  Watsoh.  35  Fed.  358. 

Upon  the  trial  of  an  indictment  for  obtain- 
ing property  under  false  pretenses  after  proof 
has  been  made  that  the  defendant  represented 
himself  to  be  the  owner  of  certain  personal 
property,  evidence  of  the  purchases  of  goods 
from  others,  and  of  the  lease  of  a  farm  procured 
on  precisely  the  same  representations  as  those 
midde  to  the  complainants,  is  admissible  if  the 
jury  .\re  Instructed  that  like  transactions  to  that 
charged  in  the  Indictment  shall  not  be  consid- 
ered as  bearing  on  the  intent  unless  found  to 
be  crimes.  State  v.  Dexter,  115  Iowa,  678,  87 
N.  W.  417. 

While  pecuniary  embarrassment  cannot  or- 
dinarily be  shown  as  substantive  evidence  of 
guilt,  yet,  where  a  defendant  in  a  criminal  pros- 
ecution had,  by  false  representations,  procured 
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possession  of  many  thousand  dollars  worth  of 
goods,  and  immediately  afterwards  became  a  vol- 
untary insolvent,  the  admission  of  the  latter  fact 
in  evidence  is  proper,  since  in  no  case  is  evidence 
to  be  excluded  of  any  fact  or  circumstance  con- 
nected with  the  principal  transaction,  from 
which  an  Inference  aa  to  the  truth  of  a  disputed 
fact  can  reasonably  be  made.  The  court  said 
that  it  was  upon  this  ground  that  evidence  that 
a  party  has  recently  committed  another  offense 
similar  to  the  one  with  which  he  stands  charged 
is  held  to  be  admissible  in  the  trial  of  indict- 
ments for  uttering  forged  instruments,  passing 
counterfeit  money,  and  receiving  stolen  goods. 
Notwithstanding  it  might  seem  to  be  a  viola- 
tion of  the  cardinal  principle  that  proof  of  the 
commission  of  one  crime  cannot  be  offered  to 
support  a  charge  of  another  offense  by  the  same 
person,  it  is,  nevertheless,  deemed  to  be  compe- 
tent from  the  necessity  of  the  case,  for  the  pur- 
pose of  showing  a  guilty  knowledge  and  inten- 
tion. Com.  V.  Jeffries,  7  Allen,  548,  83  Am.  Dec. 
712. 

Upon  the  trial  of  an  indictment  for  conspir- 
acy to  obtain  from  a  person  certain  goods  by 
fraudulent  means,  the  prosecution  offered  evi- 
dence, in  addition  to  the  acts  of  the  defendants 
in  the  particular  transaction  alluded  to  in  the 
Indictment,  to  show  that  other  dealings  with 
several  other  individuals  had  been  accompanied 
by  circumstances  indicative  of  a  criminal  collu- 
sion, which  was  objected  to  by  the  defendants 
on  the  ground  that,  to  inquire  Into  particular 
crimes  other  than  those  charged  in  the  indict- 
ment was  repugnant  to  the  general  principles 
and  established  rules  of  evidence.  That,  for 
such  offenses,  the  defendants  are  liable  to  fu- 
ture indictments :  and,  when  specific  charges  are 
regularly  and  legally  prepared,  they  could  be 
met.  That  the  defendants  could  not  possibly  be 
expected  to  come  before  the  court  prepared  to 
vindicate  every  transaction  of  their  lives,  or  to 
explain  at  the  moment  the  occurrences  of  remote 
periods.  And  that  an  unjust  and  cruel  surprise 
must  be  the  necessary  and  Inevitable  consequence 
of  the  course  which  the  district  attorney  pro- 
posed to  adopt.  The  court  held  that  the  evi- 
dence was  admlssiljtle  on  the  ground  that  it  Is 
competent  In  cases  of  conspiracy,  as  In  those  of 
forgery,  libel,  and  uttering  base  coin  or  forged 
notes,  to  show  l)y  other  acts  the  quo  animo  or 
Hcienter  of  the  defendanta  People  v.  Bleeker, 
2  Wheeler  C.  C.  256.  (   ^  f^^^c%\{> 

Defendants  were  lndlcte|)ija!)ti^@^il[^Ti4!»HV^^^ 
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K.  523.  In  cases  of  alleged  forgexy  of 
checks,  etc.,  evidence  is  admissible  to  ^how 
that,  at  or  near  the  same  time  that  the  in- 
strument described  in  the  indictment  was 
forged  or  uttered,  the  defendant  had  passed 
Dr  had  in  his  possession  similar  forged  in- 
struments, as  it  tends  to  prove  intent.  Com, 
V.  RusftelU  156  Mass.  196,  30  N.  E.  763;  Peo- 
pU}  V.  Everhardt,  104  N.  Y.  591,  11  N.  E. 
62 ;  Reg,  v.  Colclough,  15  Cox  C.  C.  92.  On 
the  trial  of  an  indictment  for  obtaining 
goods  by  false  representations,  similar  rep- 
resentations made  by  the  defendant  to  cred- 
itors from  whom  goods  had  been  previously 
purchased  by  him  were  held  admissible  to 
prove  intent.  Mayer  v.  People^  80  N.  Y. 
364.  It  will  be  seen  that  the  crimes  re- 
ferred to  under  this  head  constitute  distinct 


classes  in  which  the  intent  Is  not  to  be  in- 
ferred from  the  commission  of  the  act,  and 
in  which  proof  of  intent  is  often  unobtain- 
able except  by  evidence  of  successive  repeti- 
tions of  the  act.  The  intuit  ascribed  to  th:: 
defendant  in  the  alleged  killing  of  Mrs.  Ad- 
ams was  to  kill  Cornish.  This  is  precisely 
the  same  as  though  he  had  succeeded  in  com- 
mitting the  particular  crime  he  had  planned. 
If  A  imdertakeii  to  kill  B,  and  in  the  at- 
tempt kills  G,  the  crime  committed  is  no 
less  a  murder  than  it  would  have  been  if  B 
had  been  killed.  The  agency  employed  to 
encompass  the  death  of  Cornish  was  cyanidt- 
of  mercur}',- — a  poison  so  rare  and  deadly  that 
it  is  not  kept  on  sale  in  places  where  strych- 
nine, arsenic,  and  other  poisons  are  sold.  It 
was  disguised  in  an  effervescent  salt  called 


fraud  the  prosecuting  witness  of  his  goods ;  and 
the  prosecutor,  for  the  purpose  of  showing  the 
quo  antmo,  offered  to  prove  that  the  defendants 
obtained  tue  goods  of  three  other  person^  sep- 
arately by  similar  means  to  those  laid  In  the  lo- 
dlctment.  It  was  held  that  such  testimony  was 
proper.  Hitchcock's  Case,  6  N.  Y.  City  Hall 
Rec.  43. 

Upon  the  trial  of  an  Indictment  which 
charged  fifteen  acts  of  conspiracy  to  cheat  and 
defraud  as  many  different  individuals  and  firms 
named  in  the  indictment,  by  which  the  defend- 
ants confederated  and  agreed  among  themselves 
unlawfully  and  fraudulently  to  acquire  and  get 
into  their  hands  and  possession  the  goods,  wares, 
and  merchandise  of — mentioning  the  particular 
person  in  each  Instance — evidence  of  other  pur- 
chases of  goods  than  those  charged  in  the  in- 
dictment, made  by  the  defendants  from  other 
persons  under  similar  circumstances  with  the 
transactions  charged  in  the  indictment,  Is  ad- 
missible for  the  limited  purpose  of  showing  a 
criminal  intvnt  in  the  doing  of  the  act  charged 
in  the  indictment.  Com.  v.  Eastman,  1  Cush. 
181>,  48  Am.  Dec.  .-)06. 

On  a  trial  fur  the  offense  of  being  a  common 
cheat  and  swindler,  alleged  to  have  been  com- 
mitted by  making  false  end  fraudulent  repre- 
seutations  concerning  the  wealth  and  com- 
mercial respectability  of  the  accused,  and  thus 
obtaining  the  goods  of  the  prosecutor,  it  is  com- 
petent for  the  state  to  prove  that  the  accused, 
at  or  about  the  same  time,  made  similar  repre- 
sentations to  another  for  the  purpose  of  fraud- 
ulently obtaining  his  goods.  Evidence  of  this 
character  is  admissible  as  tending  to  show  a 
fraudulent  Intent  and  scheme  on  the  part  of  the 
accused  to  obtain  the  property  of  others  without 
paying  for  the  same,  and  as  warranting  an  in- 
ference that  the  transaction  with  the  prosecutor 
in  the  case  on  trial  was  made  In  pursuance  of 
the  same  general  purpose.  Farmer  v.  State,  100 
C5a.  41.  2S  S.  E.  26. 

On  the  trial  of  an  information  for  false  rep- 
resentatioi.ii  and  pretenses  In  drawing  a  check 
upon  a  l).inn.  by  defendant,  when  he  knew  he 
had  no  fund^  with  the  bank  with  which  to  pay 
such  check,  the  court  permitted  the  state  to  in- 
troduce in  evidence,  over  the  objection  of  the 
defendant,  several  chocks  drawn  by  him,  prior 
to  the  date  of  the  one  in  question,  and  to  prove 
that  they  had  been  presented  to  the  bank  by 
the  vario-is  persons  to  whom  they  were  given, 
and  w^ere  not  paid  because  the  defendant  had  no 
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funds  on  deposit,  and  that  defendant  knew  that 
payment  thereof  had  been  refused.  It  was  held 
that  such  evidence  was  incompetent  for  any  pur- 
pose, as  there  was  no  connection  whatever  be- 
tween the  several  transactions  which  were  per- 
mitted to  he  shown  and  that  for  which  he  was 
lieing  tried ;  that  the  evidence  here  admitted  did 
not  come  within  any  of  the  exceptions  to  the 
general  rule  that  It  Is  not  competent  to  show  the 
commission  of  another  distinct  crime  by  the 
defendant  tor  the  purpose  of  proving  that  he  is 
guilty  of  the  crime  charged.  The  reasoning  of 
the  court  was  that  the  evidence  was  not  compe- 
tent to  prove  the  Intent  of  the  defendant  in  the 
particular  transaction  mentioned  In  the  informa- 
tion, for  the  reason  that  It  would  not  logically 
or  legitimately  follow  that  he  intended  to  de- 
fraud the  prosecutor  herein  because  he  had  de- 
frauded other  parties  at  various  times  previous- 
ly. That  It  was  not  competent  for  the  purpose 
of  showing  defendant's  motive,  for  that,  as  well 
as  his  intent,  would  be  inferred  from  his  acts. 
That  the  question  of  mistake  was  not  Involved 
In  the  case,  and  the  previous  transactions  of  £he 
defendant,  which  were  permitted  to  be  shown,  no 
more  formed  a  part  of  a  single  scheme  than  the 
several  larcenies  of  a  thief, — citing  State  v.  Kel- 
ley,  65  Vt.  531,  27  Atl.  203  ;  and  that  It  certain- 
ly would  not  be  competent  in  order  to  show  that 
one  had  stolen  certain  property  to  prove  that 
he  committed  larceny  at  a  previous  time.  That 
the  evidence  as  to  these  checks,  which  were  not 
mentioned  In  the  information,  must  have  been 
greatly  prejudicial  to  the  defendant,  for  it  in 
effect  compelled  him,  without  previous  notice,  to 
acquit  himself  of  at  least  seven  distinct  offenses 
In  addition  to  the  one  with  which  he  was  direct- 
ly charged.  The  court  then  proceeded  to  de- 
clare that  all  Its  reasoning  was  practically 
obiter  by  saying,  further :  "Moreover,  in  this 
Instance,  the  question  of  criminal  intent,  or 
guilty  knowledge,  was  not  in  Issue,  for  at  the 
very  threshold  of  the  trial  the  defendant  ad- 
mitted that  he  signed  the  check  In  controversy ; 
that  he  delivered  it  to  Sharick  [the  prosecutor], 
and  got  from  him  the  pitcher,  and  that  he  then 
had  no  money  In  bank  to  meet  It;  and,  at  the 
same  time,  he  gave  notice  to  the  prosecution, 
through  his  counsel,  that  he  expected  to  prove 
that  he  never  made  the  pretenses  and  representa- 
tions alleged  in  the  information,  but,  on  the  con- 
trary, expressly  stated  to  the  prosecuting  wit- 
ness. Sharick,  when  he  delivered  the  check,  that 
he  then  bad  no  money  In  the  bank  but  would 
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**bromo  seltzer,"  which  is  a  much  used  rem- 
edy for  headache  and  oth^r  trifling  human 
ills.  The  bottle  containing  this  roixtiure 
was  carefully  prepared  to  create  the  impres- 
sion that  it  contained  nothing  but  the  harm- 
less bromo  seltzer.  It  was  accompanied  by 
a  silver  bottle  holder  into  which  the  bottle 
fitted.  Both  of  these  articles  were  inclosed 
in  a  box  of  the  kind  used  in  the  sending  of 
gifts.  An  empty  card  envelope  was  added 
to  create  the  impression  that  it  was  a  gift, 
and  that  the  sender  had  forgotten  to  inclose 
his  card.  It  was  sent  by  mail  on  the  eve  of 
Christmas,  when,  according  to  the  universal 
custom  of  this  country,  gifts  are  exchanged 
in  this  manner,  and  when  even  the  most  cau- 
tious and  prudent  person  might  have  taken 
counsel  of  his  generosity,  rather  than  hi8 


suspicions.  Could  such  a  foul  and  cunning- 
ly devised  act  have  been  innocently  done? 
Could  proof  of  any  number  of  repetitions 
of  this  act  add  anything  to  the  conclusive 
inference  of  criminal  intent  which  proof  of 
the  act  itself  affords?  Can  it  be  possible 
that,  in  the  face  of  such  irrefragable  indicia 
of  murderous  intent,  it  is  still  necessary  or 
proper  to  prove  the  commission  of  other 
similar  crimes  to  establish  intent?  These 
questions  cany  their  own  answers.  If  in- 
tent may  not  be  inferred  from  such  an  act 
as  this,  then  there  is  no  such  thing  as  infer- 
ence of  intent  from  the  character  of  the  act. 
Let  us  suppose  this  to  be  a  case  in  which 
evidence  of  feloniouD  intent  could  properly 
be  derived  from  proof  of  the  commission  by 
the  defendant  of  other  similar  crimes.     The 


have  600U.  and  that  the  check  would  then  be 
paid ;  and  he  so  testified  In  his  own  behalf,  and 
bis  testimony  was  corroborated  by  other  wit- 
nesses. There  was,  therefore,  really  but  one 
question  for  the  court  to  determine,  and  that 
was  whether  the  defendant  did  or  did  not  make 
the  statements  Imputed  to  him ;  and  hence,  all 
of  the  evidence  in  regard  to  the  giving  of  other 
checks  was  absolutely  foreign  to  the  case,  and 
therefore  inadmissible  upon  any  theory  or  rule 
of  evidence/'  State  v.  Bokien,  14  Wash.  403,  44 
rac.  SSU. 

Tills  case  would  seem  to  be  at  variance  with 
the  class  of  cases  alluded  to  In  the  Introduction 
to  this  subdivision,  and  which  hold  generally 
that  in  false  preteni^es  whenever  there  is  any 
evidence  made  of  the  false  pretense  sufficient  to 
carry  the  case  to  the  Jury,  other  evidence  of 
transactions  similar  in  nature  to  the  one  for 
which  the  defendant  Is  being  tried  is  admissible 
for  the  purpose  of  showing  intent.  The  theory 
of  the  court  in  this  case,  that  false  pretenses 
can  be  likened  to  larceny  In  this  respect,  is  hard- 
ly supported  by  the  general  trend  of  Judicial  au- 
thority. In  the  former,  the  commission  of  the 
act,  as  has  been  stated,  does  not  of  itself  make 
out  the  crime,  but  lacks  the  element  of  what 
the  courts  term  Intent'  or  guilty  knowledge. 
while  In  larceny  the  proof  of  the  fact  of  which 
the  oflfense  consists  carries  with  it  the  presump- 
tion of  Intent.  And  If  the  Idea  of  the  court  in 
its  concluding  remarks,  that,  although  the  pros- 
ecution had  given  evidence  of  the  making  of  the 
alleged  false  pretense  and  representation,  yet, 
!)ecause  the  defendant  had  testified  to  the  con- 
trary in  his  own  behalf,  and  was  corroborated  in 
that  by  other  witnesses,  evidence  of  other  like 
instances  of  false  pretenses  could  not  be  intro- 
duced to  show  intent  or  guilty  knowledge,  be 
correct,  there  would  be  very  few  Instances  where 
convictions  could  be  had  for  false  pretenses. 
There  is  no  statement  of  facts  by  the  reporter, 
and  the  statement  by  the  Judge,  who  delivered 
the  opinion,  does  not  show  how  long  prior  to  the 
giving  of  the  check  in  relation  to  which  the  false 
pretense  was  alleged  the  other  Instances  took 
place ;  but  It  Is  fair  to  presume  that.  If  they  had 
occurred  very  long  before,  the  Judge  would  have 
•o  stated,  as  it  would  have  greatly  fortified  his 
position :  and  his  omission  to  do  so  would  seem 
to  indicate  that  the  other  transactions,  although 
prior  to  the  one  In  question,  occurred  at  about 
the  same  lime.  And  this  comment  upon  the 
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case  19  made  upon  the  theory  that  such   was 
probably  the  fact. 

On  a  trial  for  obtaining  goods  under  false 
pretenses  it  appeared  that  there  were  five  other 
bills  of  indictment  against  the  prisoner  for  the 
same  offense, — cheating  and  defrauding  other 
persons  out  of  their  property.  The  common- 
wealth called  a  witness,  and  proposed  to  prove 
by  him  and  numerous  other  merchants  that  the 
accused,  at  the  same  period,  when  he  was  in 
the  city  purchasing  goods,  made  false  represen- 
tations as  to  his  means  of  payment  and  ability 
to  pay,  and  obtained  a  large  amount  of  property 
from  those  persons  on  false  and  fraudulent  state- 
ments. To  this  evidence  the  counsel  for  the 
prisoner  objected.  The  court  sustained  the  ob- 
jection, and.  In  doing  so,  after  alluding  to  the 
exception  to  the  general  rule  which  permits,  In 
prosecutions  for  passing  forged  and  counterfeit 
bank  notes,  knowing  them  to  be  counterfeit,  proof 
that  the  accused  had  other  counterfeit  paper  In 
his  possession,  and  that  he  had  passed  to  other 
persons  notes  which  were  counterfeit,  for  the 
purpose  of  establishing  the  scienter,  said: 
"But,  because  a  man  has  purchased  goods  of 
one  In  consequence  of  making  representations 
which  were  false,  and  has  obtained  a  credit  on 
such  representation,  It  does  not  necessarily 
follow  that  he  obtained  a  credit  from  others 
upon  any  such  false  statements.  Other  per- 
sons might  have  given  a  credit  to  him  on  Infor- 
mation derived  from  third  persons,  or  from  their 
general  acquaintance  with  the  accused  and  his 
means  of  payment,  and  not  upon  any  represen- 
tations made  at  the  time,  as  to  his  circum- 
stances. Now,  to  suffer  the  Issues  Joined  in  a 
number  of  other  bills  of  Indictment  to  be  pre- 
sented to  this  Jury,  In  my  opinion  would  be  sub- 
verting ail  the  rules  of  evidence.  It  would 
give  to  the  prosecution  a  decided  advantage  over 
the  accused.  He  is  called  upon  to  explain  trans- 
actions which,  perhaps,  are  perfectly  within  his 
power  to  do.  showing  them  to  be  honest,  had 
he  been  previously  apprised  that  he  would  be 
called  upon  to  answer  them  on  this  trial.  It 
has  been,  und  must  be,  conceded  that  this  raises 
a  uew  issue,  and  Is  a  departure  from  the  general 
rules  of  evidence ;  and  it  seems  to  me  the  posi- 
tion Is  not  sustained  by  reason  or  authority.  It 
does  not  form  an  exception  to  the  rule :  nor  is  it 
a  part  of  the  rule  itself.  As  well  might  it  be 
contended  that  when  one  was  charged  with 
beating  a  man,  the  commonwealth  should  b« 
permitted   to  prove  that  the  accused  had  as- 
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supposition  necessarily  implies  the  establish- 
ment of  the  extraneous  crime  by  legal  and 
competent  evidence  before  it  can  be  referred 
to  in  support  of  the  theory  that  it  proves 
the  guilty  intent  with  which  the  crime 
charged  was  committed.  We  shall  have  oc- 
casion to  show  further  on  that  this  cardinal 
essential  is  lacking  in  the  the  evidence 
which  relates  to  the  death  of  Bamet,  and  I 
that  there  is  no  competent  evidence  in  the 
case  which  connects  the  defendant  with  the 
sending  of  the  poison  to  Barnet.  But  as- 
suming, for  present  purposes,  that  there  is 
tompetent  evidence  which  tends  to  show 
that  the  defendant  was  the  sender  of  the 
poison  in  both,  in^itances,  how  does  the  send- 
ing of  poison  to  Bamet  prove  the  intent 
with  which  the  poison  was  sent  to  Cornish? 


It  is  to  be  remembered  that  we  are  now 
dealing  solely  with  the  subject  of  intent,  and 
not  with  the  rebuttal  of  possible  mistake  or 
accident.  In  this  connection  it  is  also  to  be 
borne  in  mind  that  the  practice  of  receiving 
evidence  of  other  offenses  to  prove  intent  in 
cases  of  passing  counterfeit  money,  etc.,  is  a 
departure  from  the  usual  rules  of  criminal 
evidence,  justified  and  necessitated  by  the 
peculiar  nature  of  these  crimes.  A  man 
may  innocently  pass  counterfeit  money. 
For  this  reason  evidence  of  other  similar 
acts  by  the  same  person,  although  not  con- 
clusive, may  be  received  to  establish  intent. 
It  is  true  that  a  person  may  innocently  poi- 
son another,  but  that  possibility  will  be  dis- 
cussed under  the  appropriate  head  of  acci- 
dent and  mistake.     Eliminating  these  latter 


saalted  various  other  perRoofl,  and  from  that 
fact,  with  others,  induce  the  Jury  to  believe  the 
defendant  had  committed  the  offense  with  which 
he  is  charged.  Snch  evidence  as  is  now  offered 
is  not  admissible,  from  the  necessity  of  the 
case ;  nor  is  it  relevant  to  establish  the  present 
issue.  Therefore,  for  these  and  other  reasons, 
the  court  feels  compelled  to  reject  it."  Com.  v. 
Daniels,  2  Pars.  Sel.  Eq.  Cas.  332. 

This  ease  is  worse  than  the  Bokien  Case.  It 
is  enough  to  say  that  the  principles  enunciated 
are  opposed  to  almost  all  the  cases  on  the  sub- 
ject of  the  admission  of  lilce  transactions,  al- 
though constituting  separate  and  distinct  of- 
fenses, to  prove  intent  in  false  pretenses;  and 
the  idea  of  likening  a  case  of  assault,  which  can- 
not possibly  exist  without  intent  being  pre- 
sumed, to  that  of  false  pretenses,  is  a  much 
wider  departure  from  the  course  of  true  rea- 
soning than  the  likening  of  larceny  in  the 
Bokien  Case. 

(d)   Other  iMtancea, 

On  the  trial  of  a  person  indicted  for  cheat- 
ing by  false  pretenses  by  representing  that  a 
bill  of  an  insolvent  bank  was  worth  its  nominal 
value,  and  passing  it  at  that  value,  it  is  com- 
petent, for  the  purpose  of  establishing  a  ftcicnter, 
to  prove  that  the  defendant  had  In  his  posses- 
sion, and  passed,  olher  similar  bills.  Com.  v. 
Stone,  4  Met.  43. 

In  State  v.  Jamison,  74  Iowa,  613.  38  N.  W. 
.''»00.  after  a  conviction  on  an  indictment  for 
cheating  by  false  pretenses,  the  court,  in  affirm- 
ing the  conviction,  said :  "The  gist  of  the 
crime  charged  in  the  indictment  is  the  intent  to 
defraud,  and  the  settled  rule  seems  to  be  that, 
when  the  scicntei-  or  quo  animo  is  requisite  to 
and  constitutes  a  necessary  and  essential  part 
of,  the  crime  with  which  the  person  is  charged, 
and  proof  of  such  guilty  knowledge  or  malicious 
intention  is  indispensable  to  establish  his  guilt 
in  regard  to  the  transaction  in  question,  tes- 
timony of  such  acts,  conduct,  or  declarations  of 
the  accused  as  tend  to  establish  such  knowledge 
or  intent  Is  competent,  notwithstanding  they 
may  constitute  a  distinct  crime." 

It  Is  competent,  upon  a  prosecution  for  ob- 
taining a  promissory  note  by  the  false  pretense 
that  It  was  a  contract  binding  the  makers  to 
pay  only  upon  the  sale  of  certain  machines  for 
which  they  were  to  l>e  given  the  exclusive 
agency  in  a  certain  territory,  to  show,  as  illus- 
trating the  purpose  or  intent,  that  the  respond- 
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ents,  at  about  the  same  time,  were  engaged  In 
like  transactions  with  other  parties,  and  had 
already  sold  to  others  the  right  which  they  rep- 
resented they  were  conveying  to  the  makers  of 
the  note.  People  v.  Summers,  115  Mich.  537, 
73  N.  W.  818. 

In  State  v.  Carter,  112  Iowa,  15,  83  N.  W. 
715,  on  the  trial  of  an  Indictment  for  the  crime 
of  obtaining  the  signature  to  an  instrument  by 
false  and  fraudulent  representations  the  state 
offered  evidence  to  show  that  defendant  made 
somewhat  similar  representations  to  another 
person,  and  procured  a  sum  of  money  from  him 
by  reason  thereof,  which  he  had  never  repaid : 
but  there  was  no  proof  whatever  that  such  rep- 
resentations were  false.  It  was  held  that  the 
defendant's  motion  to  exclude  this  evidence 
should  have  been  sustained :  that,  although  the 
representations  made  to  such  third  person  were 
sufliciently  connected  in  point  of  time  to  be  ad- 
missible under  the  rule  that,  for  the  purpose 
of  proving  the  intent,  evidence  of  similar  pre- 
tenses, made  about  the  same  time  and  In  the 
same  neighborhood  to  other  persons,  to  the  pre- 
tenses alleged  in  the  indictment,  may  be  Intro- 
duced, yet,  as  it  had  not  been  shown  that  they 
were  false,  defendant's  motion  to  exclude  .should 
have  been  sustained.      ' 

On  the  trial  of  an  Indictment  for  falsely  pre- 
tending and  asserting  that  a  certain  horse  was 
sound  and  kind,  with  the  knowledge  that  the 
assertion  was  false,  and  with  the  intent  to  de- 
fraud the  purchaser,  and  for  actually  so  de- 
frauding him,  evidence  as  to  three  other  dlst- 
tlnct  fraudulent  sales  by  the  defendant,  where- 
in he  made  similar  representations,  each  of 
which  was  false,  is  inadmissible.  Com.  v.  Jack- 
son, 132  Mass.  16,  44  Am.  Rep.  299.  note.  The 
statement  is  made  in  the  opinion  that  the 
transactions  formed  no  part  of  a  single  scheme 
or  plan,  any  more  than  the  various  robberies  of 
a  thief.  That  they  were  entered  upon  as  from 
i  time  to  time  he  might  succeed  In  entrapping 
credulous  or  unwary  persons.  That,  even  if 
'  they  were  transactions  of  the  same  general  char- 
!  acter.  they  differed  in  all  their  detail,  and  the 
1  defendant  was  compelled  to  defend  himself 
against  three  distinct  charges  In  addition  to  the 
one  for  which,  alone,  he  was  indicted. 

On  the  trial  of  an  indictment  for  the  viola- 
tion of  a  statute  providing  that  "every  person 
who  shall  obtain,  or  attempt  to  obtain,  from 
any  other  person  or  persons,  any  money  or  prop- 
erty, by  means  or  by  use  of  any  false  or  bogus 
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factors  from  the  inquiry,  there  can  be  no 
such  thing  as  innocent  poisoning.  We  have, 
then,  two  cases  of  poisoning  as  separate 
and  distinct  as  two  cases  of  shooting. 
Could  it  be  successfully  urged  that  the 
shooting  of  one  person  by  another  could  be 
proved  to  show  the  int«fit  with  which  the 
latter  shot  a  third  person  at  a  different  time 
and  for  a  distinct  cause?  Certainly  not, 
unless  it  were  also  established  that  the  two 
shootings  were  so  connected  in  time,  place, 
and  circumstance  as  to  make  them  part  of 
one  common  plan  or  design.  The  latter  sub- 
ject will  also  be  further  discussed  under  its 
appropriate  head.  Throughout  the  length 
and  breadth  of  the  testimony  relating  to  the 
death  of  Barnet  there  is  not  a  suggestiim  or 
a  fact  which  throws  any  light  upon  the  in- 


tent with  which  the  poiscMi  was  sent  to  Cor- 
nish, or  which  serves  to  support  or  strength- 
en the  inferences  as  to  intent  which  may  be 
drawn  from  the  evidence  tending  to  show 
that  the  defendant  sent  the  poison  to  Cor- 
nish. 

Third.  As  to  the  possibility  of  •mistake  or 
accident,  or  doubt  as  to  the  cause  of  death : 
There  are  cases  in  which  the  possible  or 
probable  defense  of  accident  or  mistake  may 
be  rebutted  upon  the  direct  case  of  the  pros- 
ecution, or  in  which  the  doubtful  cause  of 
the  particular  death  may  be  established  by 
other  previous  similar  deaths.  As  most  of 
these  are  poisoning  cases,  they  are  of  special 
interest  and  importance  here.  The  fact  that 
the  earlier  English  Reports  are  more  pro- 
lific in  such  illustrations  than  all  of  our 


checks,  or  by  any  other  means,  instrument,  or 
devise,  commonly  called  the  confidence  game, 
shall  be  Imprisoned  in  the  penitentiary  not  less 
than  one  year  nor  more  than  ten  years,"  where 
It  appeared  that  the  crime  charged  consisted  in 
the  defendant  acting  in  collusion  with  the  per- 
son who  was  included  in  the  indictment  against 
him,  by  representing  to  the  prosecutrix  that 
certain  stock  was  of  a  certain  value,  and  inform- 
ing her  that  the  person  with  whom  he  was  in 
collusion  had  stock  which  he  would  sell  at  a  low 
figure,  and  he  then  took  her  to  his  accomplice, 
who  pretended  to  be  ill  and  willing  to  sell  his 
stock  at  a  sacrifice,  which  stock  proved  entirely 
worthless,  whereby  the  prosecutrix  was  swindled 
out  of  $3,000,— evidence  of  another  transaction 
of  the  same  character,  in  which  the  parts  taken 
by  the  defendant  and  his  accomplice  were  re- 
versed, is  admissible  to  show  the  guilty  knowl- 
edge of  the  defendant  of  the  confidence  game. 
Du  Bois  V.  People,  200  111.  157,  65  N.  E.  658. 

The  following  are  other  cases  where  evidence 
of  the  other  offense  has  been  admitted  to  prove 
intent  or  guilty  knowledge  in  trials  for  false  pre- 
tenses :  Com.  V.  Coe,  115  Mass.  481 ;  People  v. 
Wakely,  62  Mich.  297,  28  N.  W.  871 ;  People  v. 
Jefferey,  82  Hun,  409,  31  N.  Y.  Supp.  267 ;  Niles 
V.  People  (N.  Y.)  4  Am.  L.  J.  N.  S.  507.  as  cited 
in  14  Am.  Dig.  Cent.  ed.  p.  1475 ;  State  v.  Fin- 
ney. 1  Ohio  L.  J.  30. 

As  to  evidence  of  other  offenses  showing  com- 
mon scheme,  plan,  or  system  in  cases  of  false 
pretenses,  see  supra.  III.  b,  2. 

13.  Forgery. 

(a)  In  aeneraU 

Forgery  is  another  of  the  class  of  crimes  men- 
tioned where  proof  of  actual  intent,  or,  as  it  is 
frequently  termed,  guilty  knowledge.  Is  neces- 
sary. The  cases  which  follow  are  of  that  class 
of  crimes  in  which  such  fraudulent  intent,  or 
guilty  knowledge,  Is  a  material  and  essential 
Ingredient. 

(b)   Making. 

I'pon  the  trial  of  an  indictment  for  fraudu- 
lently altering  a  school  order  for  the  payment  of 
money,  evidence  that  the  defendant  had  fraud- 
ulently altered  another  school  order  issued  at 
the  same  time  as  the  order  first  mentioned,  is 
admissible,  as  it  would  afford  legitimate  evidence 
tending  to  prove  a  fraudulent  intent  in  altering, 
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if  he  did,  the  order  upon  which  the  indictment 
was  based ;  and  a  fraudulent  intent  is  a  mater- 
ial and  essential  ingredient  in  the  crime  of  for- 
gery.    Smith  V.  State,  29  Fla.  408,  10  So.  894. 

Upon  the  ti'ial  of  an  indictment  against  the 
defendant  for  forgery  of  a  promissory  note, 
thirteen  promissory  notes  other  than  the  one  set 
out  in  the  indictment,  purporting  to  have  been 
executed  by  different  persons,  but  all  payable, 
apparently,  to  the  same  person  named  as  payee 
in  the  note  set  out  in  the  indictment,  were  re- 
ceived In  evidence  over  the  objection  of  the  de- 
fendant. It  was  claimed  that  the  admission 
of  these  notes  In  e.Tidence  was  erroneous,  as  the 
only  object  that  could  be  accomplished  by  it 
was  to  prove  that  the  defendant  had  been  guilty 
of  numerous  other  forgeries.  It  was  held  that 
the  trial  court  did  not  err  in  the  admission  of 
such  other  notes  in  evidence,  although  they  were 
shown  to  have  been  forged  by  the  defendant. 
Card  V.  State,  109  Ind.  415,  9  N.  B.  591. 

In  State  v.  Minton,  116  Mo.  605.  22  S.  W. 
808,  it  was  held  that  on  a  trial  for  forging  a 
deed  there  was  no  error  in  admitting  in  evidence 
deeds  other  than  the  one  described  in  the  in- 
dictment. That,  while  such  deed  had  a  tend- 
ency to  show  that  defendants  were  guilty  of 
other  crimes  than  the  one  with  which  they  stood 
charged  and  were  upon  trial,  they  were  not,  for 
that  reason  alone,  inadmissible,  but  they  were 
admissible  for  the  purpose  of  showing  the  in- 
tent with  which  the  act  was  done,  being,  as  they 
were  of  similar  character,  executed  not  only 
In  the  same  place,  but  purporting  to  be  signed 
and  acknowledged  by  the  same  party,  and  sev- 
eral of  them  purporting  to  have  been  acknowl- 
edged before  the  same  notary. 

On  the  trial  of  a  person  charged  with  hav- 
ing incited  and  instigated  another  to  commit 
the  crime  of  forgery,  it  is  competent,  for  the 
purpose  of  proving  the  criminal  intent  of  the 
person  committing  the  forgery,  to  show  that 
such  person  had,  but  a  short  time  before,  forged 
another  deed  purporting  to  convey  the  same 
property.  Burlingim  v.  State,  61  Neb.  276,  85 
N.  W.  76.  In  this  case  it  was  also  held  that 
a  fraudulent  intent  was  an  essential  element  of 
the  crime  for  which  the  defendant  was  tried, 
and  that  the  latter  deed  was  evidence  of  such  an 
intent. 

Upon  the  trial  of  an  indictment  for  forging 
the  name  of  another  as  maker  of  a  promissory 
note,  it  was  in  testimony  that  at  the  time  the 
note  specified  In  the  indictment  was  made  out 
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modern  Reports  is  probably  explained  by  the 
great  progress  in  medical  science,  which  has 
not  only  materially  reduced  the  number  of 
deaths  from  poisoning  by  mistake  or  acci- 
dent, hut  has  practically  annihilated  the 
possibility  of  death  from  poisons  so  subtle 
and  obscure  as  to  baffle  investigation.  In 
Rerj.  V.  darner,  3  Fost.  &  F.  681,  the  pris- 
oner, (iarner.  had  been  previously  married, 
and  his  former  wife  had  died  in  March, 
18G1.  Prior  to  that  date  his.  second  wife 
had  been  a  servant  in  the  house.  The  pris- 
oner's mother  resided  with  him  after  the 
second  marriage.  The  mother's  death  oc- 
curred in  December,  1861,  and  it  was  clear- 
ly proved  that  she  died  from  arsenical  poi- 
soning. Garner,  who  dealt  in  milk,  also 
sold     arsenic     for     agricultural     purposes. 


There  was  evidence  of  the  administration  by 
the  prisoner  to  the  deceased  of  articles  of 
diet  in  which  arsenic  might  be  concealed, 
and  of  the  sypmtoms  of  poisoning  which  fol- 
lowed. But  there  was  also  evidence  that 
three  horses,  one  of  them  belonging  to  Gar- 
ner, had  been  poisoned  by  arsenic,  and  that 
some  of  his  customers  against  whom  he  har- 
bore<l  no  ill  will  had  shown  symptoms  of 
arsenical  poisoning.  To  prove  the  wilful 
administration  of  the  poison  to  Gamer's 
motlier,  and  to  rebut  the  theory  of  accident, 
it  was  held  proper  to  receive  evidence  as  to 
the  circumstances  of  his  former  wife's  death. 
In  Reff.  v.  Cotton,  12  Cox  C.  C.  400,  the  de- 
fendant was  charged  with  poisoning  her 
stepchild,  the  son  of  her  deceased  husband, 
who  was  insured  for  her  benefit.     Shortly 


and  indoiKed  other  notes  were  also  made  out  In 
a  similar  manner,  and  either  then,  or  at  a  subse- 
quent tlmp,  given  to  the  party,  who  filled  them 
out  for  the  purpose  of  negotiating  them,  at  the 
instance,  and  for  the  benefit,  of  the  defendant. 
(The  defendant  had  produced  the  notes  before 
the  person  who,  at  Iier  suggestion,  filled  them 
out.  in  blttuk.  with  the  forged  signature  to  them, 
and  stated  to  such  person  that  they  were  signed 
by  the  person  whose  name  she  had  forged.  This 
was  true  of  the  note  mentioned  in  the  indict- 
ment, and  also  of  the  others.)  Some  of  these 
notes  were  given  in  evidence,  and  the  testimony 
tended  to  show  that  some  of  them  had  been 
sent  away  or  taken  up,  and  they  were  not  before 
the  court.  It  was  held  that  It  was  competent 
for  the  state  to  Introduce  testimony  as  to  the 
posspRMlon  of  other  notes,  which  were  shown  to 
be  forged  and  in  the  possession  of  the  defend- 
ant, and  her  dealings  with  them, — at  least  about 
the  time  of  the  transaction  in  question, — and 
whether  this  occurred  before  or  after  the  par- 
ticular transaction  specified  in  the  indictment. 
Devere  v.  State,  5  Ohio  C.  C.  509. 

T'pon  the  trial  of  an  indictment  for  forging 
an  instrument,  evidence  was  offered  on  the  part 
of  the  pro.secutiou  to  prove  that  the  defendant 
actually  passed  the  instrument.  Objection  was 
made  that  it  tended  to  show  a  distinct  offense. 
It  was  held  that  the  evidence  was  competent  for 
the  purpose  of  showing  that  the  instrument  was 
actually  passed,  and  thereby  establishing  the 
quo  animo,  or  intent  with  which  it  was  forged, 
lloskins  V.   State,  11  Ga.  92. 

Upon  the  trial  of  an  indictment  for  forgery  by 
indorsing  upon  a  certain  bond  of  the  city  of 
Baltimore  the  name  of  the  payee,  or  obligee. 
Frederick  M.  Ketchum,  Jr.,  the  state  proved 
that,  on  or  about  the  time  of  the  forgery  of  the 
Indorsement  of  the  bond  set  out  in  the  indict- 
ment, the  accused  deposited  with  a  person  an- 
other bond  of  the  city  of  Baltimore  of  like  char- 
acter, as  collateral  security  for  money  loaned  by 
such  person  to  them ;  and,  to  prove  that  the 
bond  thus  deposited  with  such  person  bore  the 
name  of  ICetchum,  the  obligee,  and  that  said 
name  was  forged,  offered  in  evidence  the  bond 
itself.  It  was  held  that,  as  the  appellants  were 
Indicted,  not  only  for  forging  the  Indorsement 
of  Ketchum  on  the  bond  set  out  in  the  indict- 
ment, but  also  for  uttering  the  same  knowing  it 
to  be  forged,  it  was  competent  for  the  state,  to 
prove  guilty  knowledge,  to  show  that,  on  or 
about  the  time  of  the  forgery  charged  in  the  in- 
62  L.  R.  A. 


dlctment,  the  appellants  held  and  uttered  simi- 
lar forged  instruments.  Bishop  v.  State,  55 
Md.  138. 

Defendant  was  indicted  for  forging,  altering, 
and  erasing  from  the  book  a  county  warrant 
which  had  been  put  in  judgment,  certain  words 
of  special  indorsement,  and  also  the  memoran- 
dum that  Judgment  had  been  rendered  thereon, 
and  obtaining  and  defrauding  the  prosecutor 
of  the  amount  paid  by  him  for  the  warrant  thus 
altered.  Upon  the  trial  for  the  forgery  evidence 
of  the  passage  of  similar  forged  paper  by  the 
defendant  was  admitted  to  prove  the  scienter, 
and  proof  of  erasures  on  the  paper  thus  passed, 
like  the  erasures  on  the  Instrument  set  out  In 
the  indictment,  was  admitted.  The  court  held 
that,  if  the  objection  was  to  the  admissibility 
of  such  testimony  because  tending  to  establish 
independent  offenses,  It  was  not  sustainable,  as 
It  was  well  settled  that  evidence  of  the  issu- 
ance of  other  forged  papers  is  admissible  to 
prove  the  scienter  in  trifils  for  forgery.  Gamer 
V.  State,  5  Lea,  213. 

Upon  the  trial  of  an  indictment  for  forging 
the  deed  or  title  to  land  a  witness  for  the  state 
Implicated  himself,  along  with  the  defendant, 
in  other  forgeries,  for  which  indictments  were 
pending  against  him  in  the  same  court.  It  Is 
difficult  to  tell,  from  the  statement  of  facts  (or, 
rather,  lack  of  statement),  whether  the  defend- 
ant objected  to  ^is  testimony  as  involving  other 
offenses ;  but  it  Is  assumed  that  he  must  have 
done  so,  as  the  court,  in  its  opinion,  says :  "All 
the  other  objections  to  the  admissibility  of  the 
evidence  are  believed  to  come  within  the  same 
general  rule,  as  stated  by  Mr.  Greenleaf.  He 
says :  'In  proof  of  the  criminal  uttering  of  a 
forged  instrument,  it  Is  essential  to  prove  guilty 
knowledge  on  the  part  of  the  utterer,'  "  and  then 
proceeds  with  the  remainder  of  3  Greenleaf  on 
Evidence,  S  111.  Ham  v.  State,  4  Tex.  App. 
045. 

Defendant  was  upon  trial  under  an  Indict- 
ment charging  the  forgery  of  a  transfer  from 
William  Smith  to  R.  W.  Bell  of  a  land  certificate 
Issued  to  one  John  Todd.  After  proof  had  been 
made  by  a  witness  that  he  and  the  defendant 
forged  the  conveyance  to  the  Todd  certificate, 
purporting  to  be  a  conveyance  from  Todd  to 
Smith,  the  prosecution  offered  in  evidence  the 
conveyance  from  John  Todd  to  William  Smith 
of  the  Todd  certificate :  to  the  admission  of 
which  the  defendant  objected  on  the  ground, 
among  others,   that  it  was  not  competent  for 
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before  his  death  the  child  had  been  attended 
by  a  parish  doctor,  who  had  prescribed  mor- 
phia, prussic  acid,  and  bismuth  in  medicinal 
doses.  It  was  shown  that  the  doctor  kept 
prussic  acid,  bismuth,  and  arsenic  in  sepa- 
rate bottles  on  the  same  shelf.  The  bismuth 
vras  in  the  fonn  of  subcarbonate  of  bismuth, 
which  the  doctor  said  was  sometimes  adul- 
terated with  arsenic,  but  only  in  minute 
quantities.  It  also  appeared  that  shortly 
before  the  death  of  the  child  a  mixture  of 
soft  soap  and  from  four  to  six  drachms  of 
arsenic  had  been  used  for  cleansing  furni- 
ture and  certain  parts  of  the  house.  There 
was  testimony  tending  to  show  that  when 
this  mixture  was  dried  by  exposure  to  the 
nir  it  would  release  particles  of  the  arsenic, 
amounting  to  300  grains,  which  would  float 


about  in  the  room,  and  could  be  inhaled  and 
absorbed  into  the  system  by  means  of  the 
lungs,  but  not  through  the  stomach.  Under 
these  circumstances,  evidence  was  offered  by 
the  prosecution,  and  received  by  the  court, 
to  show  that  two  other  children  of  the  de- 
fendant and  one  Mattrass,  a  lodger,  had  died 
within  a  few  months  of  each  other  with 
symptoms  of  arsenical  poisoning;  that  their 
bodies  had  been  exhumed,  and  arsenic  had 
been  found  in  the  organs  of  each  of  them. 
The  evidence  was  received  on  the  authority 
of  Reg.  V.  Geering,  18  L.  J.  M.  C.  N.  S.  215, 
where  the  defendant  was  tried  for  the  mur- 
der of  her  husband,  the  cause  of  whose  death 
was  not  free  from  doubt.  Three  sons  had 
died  at  about  the  same  time,  all  exhibiting 
the  same  symptoms.     The  court  held  that 


the  state  to  show  another  and  different  forgery 
than  the  one  charged  in  the  indictment,  for  tlie 
purpose. of  showing  scienter  In  this.  The  objec- 
tion was  overruled,  and  the  evidence  admitted. 
It  was  held  that  the  court  did  not  err  in  ad- 
mitting the  testimony.  Francis  v.  State,  7 
Tex.  App.  501.  • 

On  the  trial  of  an  indictment  for  forgery  of 
the  acceptance  of  a  bill  of  exchange,  evidence  of 
what  the  prisoner  said  respecting  other  bills  of 
exchange  which  were  claimed  to  have  been 
forged,  but  which  were  not  in  evidence,  is  not 
admissible.  The  court  said  that  the  mere  ta Us- 
ing of  forged  documents  will  not  do.  Reg.  v. 
Cooke,  8  Car.  &  P.  586. 

But  upon  the  trial  of  an  indictment  for  forg- 
ing a  banic  note,  the  second  count  of  which 
charged  accused  with  uttering  the  same  well 
knowing  It  to  be  forged,  the  prosecution  pro- 
posed to  offer  evidence  of  statements  made  by 
the  prisoner,  as  to  other  bank  notes,  supposed 
to  have  been  the  subject  of  a  guilty  uttering  by 
him.  Crompron,  J.,  said  that  it  had  been  de- 
cided that  such  statements  are  not  admissible 
In  evidence.  Counsel  for  the  prosecution  said 
that  he  was  aware  that  it  bad  been  so  held,  but 
contended  that  that  decision  was  not  founded 
upon  a  correct  principle,  and  asked  the  court  to 
overrule  it.  Crompton,  J.,  said :  "I  confess 
that  I  entertain  doubts  upon  the  subject ;  but 
I  think  you  had  better  not  offer  the  evidence  in 
question.  I  do  not  see  the  force  of  the  reason- 
ing upon  which  Cooke's  Case  [Reg.  v.  Cooke,  8 
Car.  Ac  P.  586,  supra]  was  decided ;  but  I  am  not 
at  present  prepared  to  overrule  It"  Reg.  v. 
Brown,  2  Fost.  &  F.  559. 

Upon  the  trial  of  an  indictment  charging  the 
prisoner  with  falsely  making  and  counterfeiting 
a  certain  bill  of  exchange  after  evidence  has 
been  introduced  of  the  uttering  of  the  bill  know- 
ing it  to  be  forged,  other  forged  bills  upon  the 
same  house,  which  were  found  upon  the  prisoner 
at  the  time  of  his  apprehension,  are  admissible 
as  evidence  of  guilty  knowledge.  Rex  v.  Hough, 
Buss.  &  R.  C.  C.  120. 

Upon  a  charge  of  forgery  of  a  check,  before 
proof  of  other  forgeries  can  be  admitted  to  prove 
f^ilty  knowledge,  it  must  appear  that  the  check 
described  in  the  indictment  was  itself  a  forgery  ; 
and  It  must  also  appear  that  the  other  instru- 
ments were  signed  by  the  name  of  a  real  per- 
son, and  without  his  authority.  People  v.  White- 
man,  114  Cal.  338,  40  Pac.  99. 

In  People  v.  Bird,  124  Cal.  32,  56  Pac.  639, 
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it  appeared  that  the  defendant  was  prosecuted 
for  forging  his  employer's  name  to  a  check  on 
a  bank.  It  was  proved  that  defendant  presented 
the  check  to  the  bank  and  obtained  the  money 
thereon,  and  the  employer  testified  that  he,  the 
witness,  did  not  draw  the  check  and  had  not  au- 
thorized defendant  to  do  so ;  and,  further,  that 
the  money  drawn  was  not  used  by  him.  or  for  his 
benefit.  On  the  other  hand,  the  bank  teller, 
who  paid  the  check,  and  the  assistant  cashier 
of  the  bank,  both  testified  that  in  their  opinion 
the  check  was  genuine.  The  prosecution  then 
introduced  a  number  of  checks  drawn  in  the 
name  of  the  employer  on  the  same  bank,  which 
the  employer  swore  were  forgeries.  There  was 
no  evidence  whatever  tending  to  connect  defend- 
ant with  these  forgeries,  if  they  were  such.  It 
was  held  that,  If  proof  had  been  forthcoming  to 
show  the  connection  of  defendant  with  these 
other  checks,  which  were  said  to  have  been 
forged,  still  such  coincidence  was  not  admissi- 
ble to  prove  the  corpus  delicti,  but  only  after 
that  had  been  established,  to  show  guilty  Intent, 
and  that  the  prosecution  assumed  the  same  bur- 
den of  proof  as  to  each  of  the  checks  Introduced 
to  show  guilty  knowledge  as  in  regard  to  the 
check  for  which  he  was  being  tried.  That  as 
to  some  of  these  checks  the  employer  testified 
that  he  believftd  the  signature  to  be  defendant's 
signature, — meaning,  perhaps,  that  he  believed 
that  defendant  signed  his,  the  witness's  name. 
That  he  did  not  say  that  he  knew  defendant's 
handwriting,  or  whether  he  believed  that  the 
defendant  wrote  it.  That,  indeed,  there  was 
much  to  show  that  his  opinion  resulted  sim- 
ply from  the  fact  that  he  did  not  recollect 
drawing  the  check,  and  that  the  money  had  not 
been  used  in  his  business,  and  there  could  be 
no  doubt  that  the  evidence  was  improperly  ad- 
mitted. 

Upon  the  trial  of  an  indictment  for  forgery 
evidence  of  the  forgery  of  other  Instruments, 
about  nice  months  after  the  alleged  commission 
!  of  the  crime  charged  In  the  indictment,  is  too 
remote,  and  is  not  admissible.  People  v.  Baird. 
104  Cal.  462,  38  Pac.  310.  In  this  case  the  court 
said  that  this  was  a  dangerous  kind  of  evidence 
at  best.  That  it  is  an  exception  to  the  well- 
established  rule  that  evidence  of  other  crimes 
cannot  be  introduced  to  help  along  the  con- 
viction of  the  crime  charged ;  and  it  should 
not  be  carried  any  further  than  courts  have  al- 
ready carried  it.  nir.i+i^^H  K^,C  ^OOdlp 
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evidence  of  the  other  three  deaths  was  com- 
petent to  show  that  all  were  due  to  arseni- 
cal poisoning,  and  the  domestic  history  of 
the  family  was  admissible  to  enable  the  jury 
to  determine  whether  the  poisoning  was  acci- 
dental or  not.  In  Reg,  v.  Heesom,  14  Cox 
C.  C.  40,  the  defendant  was  charged  with 
the  murder  of  her  child  by  poison  on  Octo- 
ber 3,  1877,  and  also  with  the  murder  of  her 
mother  by  the  same  means  on  November  5, 
1S77.  She  was  indicted  for  both  offenses. 
On  the  trial  for  the  murder  of  her  child  evi- 
dence was  received  to  show  that  she  had  poi- 
soned her  mother  and  another  of  her  chil- 
dren. It  appeared  that  the  accused  held  in- 
surance upon  the  lives  of  the  three  alleged 
victims.  The  court,  after  some  hesitation, 
admitted  evidence  as  to  the  two  previous 


deaths,  citing  Reg,  v.  Oeering  as  authority, 
and  saying:  "If  there  bad  been  no  case  on 
the  point  I  would  have  paused  to  consider 
.  .  .  whether  the  evidence  could  be  re- 
ceived; but  after  the  decision  quoted,  and 
with  which  I  am  quite  satisfied,  I  have  no 
doubt  that  it  is  competent  to  show  that  the 
death  of  the  child  .  .  .  was  not  due  to 
the  accidental  taking  of  arsenic."  In  Makin 
V.  A  ftp.  Ge7i.  17  Cox  C.  C.  704,  the  defend- 
ant, who  kept  a  **baby  farm,*'  was  indicted 
for  the  murder  of  an  infant,  Horace  Mur- 
ray. The  Murray  child  was  found  buried  in 
a  garden  attached  to  defendant's  house.  The 
bodies  of  other  children  were  found  buried 
in  the  same  garden  and  the  gardens  attached 
to  other  houses  previously  occupied  by  the 
defendant.     Here,   again,   the   authority   of 


gery  of  an  Instrument  with  intent  to  defraud 
a  city  and  county,  evidence  of  other  forgeries 
of  similar  instruments  about  the  same  time,  to 
show  guilty  knowledge  and  intent,  is  admissible. 
People  V.  McGlade  (Cal.)  72  Pac.  600. 

Upon  the  trial  of  an  Indictment  for  forgery 
in  signing  the  name  of  a  person  as  indorser  up- 
on a  promissory  note,  where  the  question  of  the 
prisoner's  guilt  or  innocence  depended  upon  the 
inquiry  whether  he  made  the  indorsement  under 
the  honest  belief  that  he  was  authorized  to  do 
so,  or*  whether  he  knew  at  the  time  that  he  had 
no  such  authority,  and  signed  the  person's  name 
with  a  criminal  intent,  letters  written  by  the 
prisoner  to  his  father-in-law,  the  contents  of 
which  might  fairly  be  considered  as  admitting 
that  the  prisoner  had  made  a  wrongful  and  un- 
authorized similar  use  of  the  name  of  his  fath- 
er-in-law upon  other  notes,  are  Incompetent  as 
evidence  to  show  what  the  intentions  of  the  pris- 
oner were  at  the  time  he  made  and  uttered  the 
paper  In  question,  as  the  fact  that  the  prisoner 
made  an  unauthorized  use  of  the  name  of  his 
father-in-law,  if  established,  showed  that  he  was 
morally  capable  of  committing  the  same  offense 
against  the  person  claimed  to  be  injured  in  this 
action,  but  did  not  legitimately  tend  to  show 
that  he  did  so,  or  that  he  knew  or  understood 
that  that  person's  authority  had  been  with- 
drawn, or  that  the  signature  in  question  was 
made  with  a  criminal  Intent.  People  v.  Corbln, 
56  N.  Y.  363,  15  Am.  Rep.  427. 

Upon  the  trial  of  an  indictment  for  making 
a  false  Instrument  in  writing,  evidence  that  the 
defendant  had  previously  committed  a  similar 
offense  is  admissible.  Howard  v.  State,  37  Tex. 
C'rlni.  Rep.  494.  36  S.  W.  479. 

Upon  the  trial  of  an  Indictment  for  forging 
a  bill  for  £40.  the  uttering  of  other  forged  bills, 
drawn  on  different  persons,  can  be  given  in 
evidence  as  proof  of  guilty  knowledge.  Reg. 
v.  Salt.  3  Fost.  &  F.  834. 

Upon  the  trial  of  an  Indictment  the  counts 
of  which  were  for  forging  certain  receipted  bills 
for  hides,  etc.,  and  for  uttering  the  same,  evi- 
dence tending  to  show  that  the  defendant  fab- 
ricated certain  other  unreceipted  bills  of  a  like 
character,  and  uttered  them  to  the  same  persons 
by  a  continuous  series  of  transactions,  extend- 
ing some  months  later  than  the  last  forgery  of 
which  the  defendant  was  convicted,  Is  admis- 
sible. Com.  V.  White.  14.->  Mass.  392,  14  N.  E. 
611. 

On  a  trial  for  forging  an  order  for  goods,  an- 
02  L.  11.  A. 


other  order  than  that  set  out  In  the  Indlctmect. 
in  the  same  handwriting  and  addressed  to  the 
same  person,  and  purporting  to  be  signed  by  the 
same  party,  is  admissible  in  evidence  to  shed 
light  on  the  intent  of  the  defendant  as  to  the 
order  set  out  in  the  Indictment.  Wright  v. 
State  (Ala.)  34  So.  1009. 

c  Vtterinff, 

On  the  trial  of  a  person  charged  with  utter- 
ing, publishing,  and  putting  off  as  true  a  false 
or  forged  instrument,  and  for  the  purpose  of 
bringing  home  to  the  df'fendant  a  knowledge 
of  the  false  and  forged  character  of  the  instru- 
ment there  involved,  and  to  fix  upon  him  a  crim- 
inal Intent,  other  instruments  found  in  his  pos- 
session, or  passed  by  him,  about  the  same  time, 
may  be  introduced  in  evidence  upon  proof  that 
they  are  also  false,  forged,  and  fraudulent. 
Without  such  proof,  they  are  not  admissible. 
State  V,  Rose.  70  Minn.  403,  73  N.  W.  177. 

On  the  trial  of  an  indictment  for  uttering 
and  passing  a  forged  bank  bill,  for  the  purpose 
of  showing  defendant's  guilty  knowledge,  wit- 
nesses were  introduced  on  the  part  of  the  state 
to  prove  that  he  had  passed  other  counterfeit 
bills  of  the  same  denomination  and  on  the  same 
bank  as  the  counterfeit  bills  laid  in  the  indict- 
ment. But  the  bills  were  not  produced  in  court. 
It  was  held  that,  in  order  to  render  this  testi- 
mony in  regard  to  passing  other  bills  admissi- 
ble, those  bills  should  have  been  produced  in 
court,  if  within  the  reach  of  the  prosecution,  or 
notice  must  have  been  given  the  defendant  to 
produce  them,  and  he  have  failed  to  do  so  alter 
it  appeared  they  were  in  his  possession.  State 
V.  Cole,  19  Wis.  129.  88  Am.  Deo.  678. 

But  see  Reed  v.  State,  15  Ohio,  217,  infra, 
III.  c,  14,  (c),  where  the  opposite  view  seems 
to  be  taken. 

Upon  the  trial  of  an  indictment  for  passing 
a  counterfeit  order  or  check,  purporting  to  be 
drawn  by  a  president  of  a  branch  bank  of  the 
United  States,  on  the  cashier  of  the  bank  of  the 
United  States,  the  scienter  may  be  proved  by 
the  fact  of  similar  forged  orders  found  in  pos- 
session of  the  defendant,  or  of  an  accomplice 
in  passing  them.  United  States  v.  Hinman» 
Baldw.  292,  Fed.  Cas.  No.  15.370. 

On  the  trial  of  an  indictment  for  uttering  a 
forged  instrument,  it  appeared  that  the  defend- 
ant and  two  other  parties  were  in  a  room  In  the 
rear  of  a  saloon.     That,  at  the  request  and  die- 
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Reg,  V.  Geering,  18  L.  J.  ^l.  C.  N.  S.  215, 
was  invoked,  and  evidence  of  other  similar 
•deaths  was  received.  In  Reg.  v.  Roden,  12 
Cox  C.  C.  630,  the  defendant  was  indicted 
for  the  murder  of  her  child,  an  infant  nine 
days  old,  whose  death  was  caused  by  suffoca- 
tion while  he  was  in  bed  with  his  mother. 
The  defense  was  accident.  To  rebut  this  de- 
fense, testimony  was  received  to  show  that 
five  other  children  of  the  defendant  had  all 
<lied  in  infancy.  Tlie  prisoner  was  acquit- 
ted, however,  upon  the  testimony  of  a  physi- 
<?ian,  who  said  the  child  might  have  been  ac- 
cidentally suffocated  by  the  mother  overlay- 
ing it  or  by  the  covering  on  the  bed.  In 
Reg.  v.  Flannagan,  15  Cox  C.  C.  403,  the  de- 
fendants, who  were  sisters,  were  indicted  for 
murdering   the   husband   of    the    defendant 


Higgins  by  arsenical  poisoning.  The  de- 
fendants had  also  been  indicted  for  the  mur- 
der of  Margaret  Jennings,  John  Flannagan, 
and  Mary  Higgins,  apparently  members  of 
the  same  family.  Evidence  of  the  previous 
deaths  was  received  "with  a  view  to  show- 
ing, not  that  the  prisoner  had  feloniously 
poisoned  the  deceased,  but  that  the  deceased 
had  in  fact  died  by  poison  administered  by 
someone."  In  Zoldoske  v.  HtatCf  82  Wis. 
681,  62  N.  W.  778,  the  defendant  was  indict- 
ed and  prosecuted  for  the  murder  of  one 
Ella  Maly,  who  died  of  strychnine  poisoning. 
The  evidence  tended  to  show  that  the  defend- 
ant was  enamored  of  Dr.  Mitchell,  in  whose 
family  she  lived  as  a  servant,  and  was  jeal- 
ous of  his  attentions  to  Maly.  Evidence 
was  received  to  show  the  circumstances  of 


tatloD  of  the  defendant,  one  of  the  parties  wrote 
a  deed  from  the  original  patentee  of  certain 
land  to  himself,  the  writer,  and  in  the  same 
manner  another  deed  of  the  same  land  from  him- 
self to  the  defendant.  That  the  other  person 
in  the  room  then,  at  the  request  of  the  defend- 
ant, signed  and  forged  the  name  of  the  actual 
patentee  of  the  land  to  the  first  deed,  and  the 
person  who  wrote  the  deeds  at  defendant's  dic- 
tation signed  the  second  deed  from  him  to  de- 
fendant That,  after  they  were  written,  all 
three  of  the  parties  went  to  a  notary,  where 
the  person  who  had  signed  the  name  of  the 
patentee  and  owner  of  the  land  acknowledged 
that  deed,  and  the  person  who  made  the  other 
deed,  and  who  wrote  both  deeds,  acknowledged 
the  deed  made  by  him  to  defendant,  and  defend- 
ant paid  the  notarial  fees.  It  was  held  that  the 
evidence  in  regard  to  the  deed  from  the  person 
who  wrote  both  deeds  at  the  request  and  dic- 
tation of  the  defendant,  to  the  defendant,  was 
properly  admissible  in  evidence,  as  It  was  the 
connecting  link  between  the  alleged  forged  deed 
and  defendant,  showing  his  Interest  In  the 
matter,  and  was  executed  and  acknowledged  at 
the  same  time  as  the  forged  deed.  Preston  v. 
State,  40  Tex.  Crim.  Rep.  72,  48  S.  W.  581. 

In  a  case  in  the  circuit  court  of  the  United 
States  for  Massachusetts  Mr.  Justice  Story,  in 
holding  that  the  intent  to  defraud  in  a  revenue 
«asc  might  be  deduced  from  the  various  circum- 
stances occurring,  not  merely  between  the  same 
parties,  but  between  the  party  charged  with  the 
conspiracy  or  fraud  and  third  persons,  said: 
'Thus,  in  a  prosecution  for  uttering  a  bank 
note,  or  a  bill  of  exchange,  or  promissory  note, 
with  knowledge  of  its  being  forged,  proof  that 
the  prisoner  had  uttered  other  forged  notes  or 
bills,  whether  of  the  same  or  of  a  different 
Iclnd.  or  that  he  had  other  forged  notes  or  bills 
In  his  possession,  .is  clearly  admissible  as  show- 
ing that  he  knew  the  note  or  bill  in  question 
to  be  forged."  Bottomley  v.  United  States,  1 
Story.  13,'5.  Fed.  Cas.  No.  1.688. 

In  McDonald  v.  State,  83  Ala.  46,  3  So.  305, 
which  was  a  trial  for  forgery,  the  court  said 
that  the  established  general  rule  is,  that  the 
prosecution  will  not  be  allowed  to  introduce 
evidence  of  other  distinct  offenses  for  the  pur- 
pose of  showing  that  the  accused  is  guilty  of 
the  offense  specifically  charged  In  the  indict- 
ment, though  they  may  lie  of  the  same  nature; 
bnt  that  this  general  rule  has  its  limitations,  or 
exceptions ;  and  that  one  of  these  exceptions  is, 
€2  L.  R.  A. 


that  such  evidence  is  admissible  when  it  is 
material  to  show  the  intent  with  which  the  act 
charged  was  committed.  That  the  Intent  to  de- 
fraud is  a*  material  constituent  of  the  crime 
of  forgery,  and  is  matter  of  inference  to  be 
drawn  by  the  jury  from  the  evidence  before 
them.  That  the  inference  of  guilty  intent,  which 
the  jury  may  draw  from  the  absence  of  testi- 
mony showing  the  existence  or  custody  of  the 
forged  paper  charged  in  the  Indictment,  until 
the  defendant  presented  it  and  obtained  the 
goods  on  the  faith  of  it,  is  strongly  sustained  by 
evidence  of  his  possession  of  another  forged 
paper  of  similar  kind,  at  or  about  the  same  time, 
and  purporting  to  be  the  act  of  the  same  person ; 
and  that  such  evidence  is  corroborative  and 
relevant  to  the  point  in  Issue. 

The  defendant  was  indicted  for  obtaining 
money  upon  a  forged  draft.  Upon  the  trial 
a  quantity  of  other  drafts  similar  to  that  men- 
tioned in  the  indictment,  together  with  envel- 
opes, stamps,  and  other  documents  which  were, 
as  the  evidence  tended  to  show,  found  in  the 
defendant's  posseaslon  when  he  was  arrested, 
were  introduced  in  evidence.  It  was  held  that 
this  evidence  was  clearly  competent  as  tendlsg 
to  show  guilty  knowledge  and  intention.  Whit»- 
man  v.  People,  88  III.  App.  .369. 

Upon  the  trial  of  a  person  for  knowingly  ut- 
tering a  forged  check,  the  state  was  permitted 
to  introduce  In  evidence,  over  the  objection  and 
exception  of  the  defendant,  a  check  other  than 
the  one  deHcribed  in  the  Indictment,  which  the 
evidence  tended  to  Phow  was  a  forgery,  and  to 
show  that  defendant  had.  a  few  days  previous 
to  the  day  on  which  she  uttered  the  check 
charged  in  the  indictment,  in  the  same  city, 
uttered  it  knowing  it  to  be  a  forgery.  It  was 
insisted  by  defendant  that  this  evidence  was 
improperly  admitted,  because  it  tended  to  show 
that  defendant  was  guilty  of  another  separate 
and  distinct  offense.  It  was  held  that,  while 
such  evidence  is  not  permissible  for  the  pur- 
pose of  proving  the  commission  by  the  defend- 
ant of  other  and  distinct  crimes  than  that  for 
which  he  is  on  trial,  when,  as  in  this  case  guil- 
ty knowledge  is  an  lngi*edlent  of  the  offense 
charged,  it  is  admissible  for  the  purpose  of  show- 
ing the  intent  with  which  the  act  was  done. 
State  V.  Hodges,  144  Mo.  50,  45  S.  W.  1093. 

On  a  trial  for  uttei-Ing  forged  railroad  passen- 
ger tickets,  where  the  evidence  tended  to  prove 
that  the  defendant  sold  a  ticket,  upon  the  sale 
of  which  the  charge  in  the  informatiqn  was  pred- 
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Mrs.  Mitcheirs  death,  which  occurred  prior 
to  the  death  of  Maly,  for  the  purpose  of 
showing  that  the  latter  was  not  accidental. 
In  the  case  of  Ooersen  ▼.  Com.  99  Pa.  388, 
the  defendant  was  accused  of  causing  the 
death  of  his  wife  by  arsenical  poisoning.  On 
the  trial  evidence  of  the  death  of  the  wife's 
mother  was  admitted  to  show  that  arsenic 
had  been  administered  to  both  of  them  in 
pursuance  of  a  design  on  defendant's  part  to 
obtain  their  property.  This  evidence  was 
held  to  be  competent  to  show  the  defendant's 
purpose  and  intent,  the  system  by  which 
that  purpose  was  to  be  accomplished,  and 
also  to  rebut  the  theory  of  accident,  suicide, 
or  the  negligent  or  ignorant  administration 
of  arsenic  either  by  the  defendant  or  his 
wife.     In  People  v.  Seaman^  107  Mich.  348, 


65  N.  W.  203,  on  prosecution  for  manslaugh- 
ter in  committing  an  abortion,  where  the 
proof  of  the  killing  was  circumstantial,  and 
the  theory  of  the  defense  was  that  the  pre- 
mature birth  was  due  to  accidental  causes, 
it  was  held  proper  to  receive  evidence  that 
the  respondent  had  performed  other  abor- 
tions in  the  same  house.  There  are  other 
cases  of  similar  character  in  which  this  kind 
of  evidence  was  not  received.  These  will  not 
be  referred  to,  as  our  only  purpose  in  citing 
the  foregoing  authorities  under  this  head  is 
to  show  the  radical  difference  between  the 
cases  which  must  be  relied  upon  by  the  pros- 
ecution and  the  case  at  bar.  While  the 
early  English  cases  have  gone  to  great 
lengths  in  the  admission  of  testimony  tend- 
ing to  establish  other  crimes  than  the  one 


ieated,  to  a  "ticket  broker"  which  was  the  re- 
turn portion  of  an  excursion  ticket  from  one  city 
to  another  and  return,  evidence  that  on  the  same 
day  the  defendant,  in  the  same  city,*  made  quite 
a  number  of  other  sales  to  different  ticket  brok- 
ers of  similar  tickets,  differing  only  In  the  num- 
ber, is  admissible  to  show  the  intent  or  guilty 
knowledge  of  the  accused.  Davis  v.  State,  58 
Neb.  465,   78  N.   \V.  930. 

Upon  the  trial  of  an  indictment  for  forgery  in 
procuring  another  to  utter  a  false  check,  the 
people,  after  proving  that  the  witness  had  re- 
ceived the  forged  check  from  the  defendant  and 
was  induced  by  him  to  attempt  to  obtain  the 
money  upon  It  from  the  bank  upon  which  it 
was  drawn,  were  allowed  to  prove,  against  the 
objection  of  the  defendant,  the  uttering  of  other 
forged  checks  by  him  upon  other  occasions.  It 
was  held  that  this  was  no  error.  The  defendant, 
by  his  plea  of  not  guilty,  had  put  in  issue  every- 
thing which  it  was  Incumbent  upon  the  people 
to  prove.  That  the  people  had  no  direct  or  posi- 
tive evidence  that  the  defendant  personally 
forged  the  check  which  he  uttered,  and  it  was 
open  for  him  to  show  that  at  the  time  he  utter- 
ed it  he  had  no  knowledge  that  It  was  forged, 
and  was,  therefore,  innocent  of  the  crime ;  and, 
for  the  purpose  of  showing  the  prisoner's  guil- 
ty knowledge  in  such  cases,  it  has  always  been 
held  competent  to  prove  other  forgeries.  People 
V.  lOverhardt,  104  N.  Y.  591,  11  N.  E.  62. 

On  the  traverse  of  an  indictment  for  uttering 
a  forged  check,  knowing  it  to  be  forged,  the 
public  prosecutor,  for  the  purpose  of  showing 
the  scienter,  will  be  allowed  to  prove  that  the 
prisoner  had  passed  a  check  not  laid  in  the  in- 
dictment, purporting  to  be  drawn  by  a  person 
who  had  no  account  at  the  bank  on  which  such 
check  was  drawn.  Coffey's  Case,  4  N.  Y.  City 
Hall  Rec.  52. 

Upon  the  trial  of  an  indictment  for  passing 
a  forged  bill  for  jail  fees,  objections  were  taken 
by  the  defendant  to  tlie  admission  of  evidence 
of  other  forged  bills  for  Jail  fees,  passed  by  de- 
fendant, than  those  set  out  In  the  indictment. 
In  holding  that  the  objections  were  not  well 
taken,  the  court  stated  that  it  was  held  by 
this  court,  in  a  prosecution  for  forging  county 
warrants,  that  the  Issuance  of  other  forged  war- 
rants was  admissible  to  prove  the  scienter:  cit- 
ing Garner  v.  State.  5  I^ea.  219 :  Brltt  v.  State. 
9  Humph.  31  ;  Defrese  v.  State,  3  Helsk.  62,  8 
Am.  Rep.  1  :  Links  v.  SUte,  13  Lea,  701,  Foute 
V.  State,  15  Lea,  712. 
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Upon  the  trial  of  an  Indictment  for  uttering 
forged  notes  of  the  Kingdom  of  Poland,  conver- 
sations with  the  prisoners  respecting  the  for- 
gery and  circulation  of  forged  Austrian  notes 
were  held  to  be  admissible  in  evidence  to  prove 
the  scienter.     Rex  v.  Harris,  7  Car.  &  P.  429. 

The  defendant  was  charged,  by  indictment, 
with  knowingly  and  fraudulently  passing  as 
true  a  forged  Instrument  in  writing.  At  the 
time  of  his  arrest,  and  in  the  same  conversation 
In  whch  be  confessed  that  he  forged  the  in- 
strument in  question,  he  also  confessed  that  he 
had  embeKJsled  other  funds.  It  was  held  that 
the  confession  In  regard  to  the  embezzlement 
of  such  funds  was  admissible  to  throw  light 
on  the  intent  of  the  defendant  in  uttering  the 
forged  instrument.  Strang  v.  State,  32  Tex. 
Crim.  Rep.  219,  22  S.  W.  680. 

Upon  the  trial  of  an  indictment  for  passing 
a  forged  instrument  to  the  party  named  in  the 
indictment,  evidence  that  the  defendant  at- 
tempted to  pass  said  instrument  on  the  sanie 
day,  but  at  a  different  time  and  place,  to  an- 
other person,  is  admissible  to  prove  his  fraud- 
ulent intent  with  respect  to  the  attempt  for 
which  he  is  on  trial.  Burks  v.  State,  24  Tex. 
App.  326,  6  8.  W.  300. 

On  the  trial  of  a  person  accused  of  uttering 
and  publishing  a  forged  deed  for  the  conveyance 
of  real  estate  with  Intent  to  defraud,  other 
forged  deeds  for  the  conveyance  of  real  estate, 
including  deeds  of  trust,  made  to  a  trustee  to 
secure  the  payment  of  promissory  notes  or 
bonds,  found  In  the  possession  of  accused,  or 
proved  to  have  been  uttered  and  published  by 
him,  are  competent  testimony  to  show  his  guil- 
ty knowledge.  LIndsey  v.  State,  38  Ohio  St. 
507. 

On  a  trial  of  an  indictment  for  uttering  a 
forged  note,  after  the  state  had  introduced  evi- 
dence tending  to  show  that  the  note  was  forged, 
it  was  allowed,  against  defendant's  objection, 
for  the  purpose  of  showing  that  defendant  knew 
it  was  forged,  to  Introduce  the  evidence  of  a 
witness  who  testified  that  defendant  had,  about 
the  time  the  alleged  crime  was  coniinltted.  an- 
other forged  note  purporting  to  be  signed  by  the 
same  persons,  which  he  had  signed,  and  that 
the  signatures  to  It  were.  In  his  opinion,  in  the 
same  handwriting  as  those  to  the  note  referred 
to  in  the  Indictment.  It  was  held  that  it  was 
error  to  admit  such  testimony  without  the  pro- 
duction of  the  note  referred  to  by^  the  witness. 
That  if  the  note  ha^j^f^^g^jg^ci^uf^Qlti  might 
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charged,  it  is  clear  that  the  only  two  theo- 
ries upon  which  the  rulings  therein  have 
been  attempted  to  be  or  could  be  defended 
are:  First,  that  the  killing  may  have  been 
accidental;  or,  second,  that  the  cause  of 
death  was  in  doubt.  In  the  one  instance 
proof  of  other  deaths  in  the  same  family  un- 
der similar  circumstances  and  identical 
symptoms  may  have  been  the  only  evidence 
obtainable  to  prove  a  felonious  killing.  In 
the  other  instance  the  uncertainty  as  to  the 
cause  of  death  could  possibly  have  been  re- 
moved by  evidence  of  previous  deaths  in  the 
same  family  circle,  under  conditions  which 
would  make  the  cumulative  evidence  of  all 
the  deaths  cogent  proof  of  the  cause  of  the 
particular  death  charged  in  the  indictment. 
No  such  case  is  presented  here.     The  poison 


used  is  clearly  and  positively  identified.  The 
analyses  of  the  contents  of  the  bromo  seltzer 
bottle,  the  glass  from  which  a  portion  there- 
of was  taken  by  the  victim,  and  of  her  in- 
ternal organs,  point  imerringly  to  the  swift 
and  terrible  agent  of  death  employed  by  the 
murderer.  The  poison  is  rare,  subtle,  dead- 
ly. It  is  mixed  with  a  harmless  powder  of 
common  use,  contained  in  a  bottle  labeled 
and  prepared  with  the  design  to  deceive  the 
recipient.  It  is  accompanied  by  other  arti« 
cles  calculated  to  induce  the  belief  that  they 
are  component  parts  of  a  gift  from  a  friend. 
It  is  sent  by  mail  on  the  eve  of  that  great 
holiday  when  the  spirit  of  generosity  and  good 
will  pervades  the  land,  when  friendships  are 
renewed  and  enmities  are  forgotten,  when 
distrust  and   suspicion  are  allayed  by  the 


be  that  a  mere  comparison  of  the  slgnatares 
would  have  been  sufficient  to  rebut  the  witness's 
testimony ;  bat  even  If  not,  that  it  was  the  de- 
fendant's privilege  to  examine  witnesses  in  re- 
gard to  the  genuineness  of  the  signatures,  and 
the  production  of  the  note  was  necessary  for 
this  purpose.  State  v.  Breckenridge,  67  Iowa, 
204,  25  N.  W.  130.  Two  of  the  five  Judges  dis- 
sented from  this  decision,  the  one  who  delivered 
the  dissenting  opinion  stating  that  the  evidence 
showed  that  the  defendant  had  the  note  in  his 
possession  and  delivered  It  to  the  witness  (cash- 
ier of  a  bank)  as  collateral  security,  and  that 
it  was  obtained  from  the  bank  by  defendant's 
wife  after  the  indictment  was  found.  That 
the  state,  therefore,  could  not  produce  it,  as 
it  could  not  compel  either  the  defendant  or  his 
wife  to  deliver  it  up,  or  produce  It  on  the  trial ; 
and  was,  therefore,  under  the  rule  laid  down  by 
the  majority,  deprived  of  important  testimony 
because  it  could  not  produce  the  instrument  to 
which  it  refers,  the  instrument  being  in  the  pos- 
session, or  under  the  control,  of  the  defend- 
ant ;  and  that  such  a  rule  ought  not  to  obtain 
in  any  case.  The  decision,  of  course,  is  main- 
ly to  the  effect  that  the  evidence  could  not  be 
given  without  the  production  of  the  note ;  but 
the  implication  is  fair  that  all.  the  members  of 
the  court  assumed,  and  agreed,  that,  if  the  note 
had  been  produced,  the  evidence  of  the  offense 
other  than  that  charged  in  the  indictment  would 
have  been  properly  admitted. 

The  defendant  was  indicted  for  forgery  In 
ottering  a' forged  deed  of  trust  of  the  property 
of  another  person.  Evidence  was  offered  by  the 
prosecution  of  the  procuring  by  the  defendant 
from  a  third  person  of  a  sum  of  money  upon  the 
security  of  a  deed  of  trust  of  the  property  con- 
veyed by  said  alleged  forged  deed,  purporting  to 
be  executed  by  the  grantee  in  such  forged  deed, 
which  was  objected  to  by  the  defendant  as  form- 
ing another  and  entirely  distinct  transaction, 
and  as  being  neither  admissible  nor  competent 
evidence  to  maintain  either  count  of  the  In- 
dictment. The  Indictment  charged  the  act  to 
have  been  committed  with  intent  to  defraud  the 
original  owner.  A  request  that,  if  the  Jury 
should  find  that  the  procuring  of  an  advance 
of  money  from  the  person  who  had  testified 
that  he  did  advance  it  upon  the  security  of  the 
deed  purporting  to  be  executed  by  the  grantee 
In  the  forged  deed,  was  an  utterance  of  the 
latter  deed,  and  that  the  same  was  done  to  de- 
fraud the  person  who  had  advanced  the  money, 
62  L.  R.  A. 


the  defendant  could  not  be  convicted  on  the 
count  for  uttering  the  said  forged  deed,  was  re- 
fused by  the  court.  It  was  held  that  no  error 
was  committed,  either  in  admitting  the  testi- 
mony of  the  latter  transaction,  or  in  refusing 
to  charge  as  requested ;  and  a  motion  for  a 
new  trial  was  denied.  United  States  v.  Brooks, 
3  MacArth.  315. 

Where  the  prisoner,  who  was  the  stamp  dis- 
tributer of  the  Queen's  bench  division,  was  in- 
dicted for  uttering  three  law  forms  with  forged 
stamps  impressed  thereon,  and  it  appeared  that 
the  forms  which  were  the  subject  of  the  in- 
dictment were  those  ordinarily  used  by  the 
stamp  distributer  of  the  exchequer  division,  and 
bore  his  particular  mark ;  and  that  sometimes, 
in  the  process  of  stamping,  a  second  sheet  of 
paper  was  inadvertently  placed  under  the  sheet 
which  was  brought  into  contact  with  the  die; 
that  this  second  sheet  would  receive  an  impres- 
sion, but  of  a  fainter  character,  and  one  which 
could  be  distinguished  from  the  impression  made 
on  the  outer  sheet ;  and  these  second  sheets  were 
called  "bhnds,"  and  were  never  supposed  to  be 
issued  by  the  stamping  department,  nor  were 
they  regarded  as  genuine  dies, — evidence  of  sev- 
eral documents  from  the  flies  of  the  Queen's 
bench  division,  which  were  on  forms  bearing 
the  prisoner's  particular  mark,  and  the  stamps 
on  which  were.  In  the  opinion  of  an  expert, 
forgeries  of  a  similar  character  as  those  the 
subject  of  the  indictment,  is  admissible  to  meet 
the  defense  that,  when  the  prisoner  sent  to 
purchase  genuine  stamps,  his  messenger,  ei- 
ther deceived  by  the  guilty  party,  or  in  collu- 
sion with  him,  brought  back  "blinds,"  which 
were  then  innocently  sold  by  the  prisoner ;  and 
the  facts  so  proved  were  rightly  submitted  to  the 
Jury  as  evidence  of  guilty  knowledge.  Ueg. 
V.  Colclough,  15  Cox  C.  C.  92,  Ir.  L.  R.  10  C. 
L.  241. 

On  the  trial  of  an  indictment  for  uttering  a 
forged  note  the  prosecutor  is  at  liberty  to  show 
other  cases  in  which  the  prisoner  had  uttered 
forged  notes,  and  likewise  his  conduct  at  the 
time  of  uttering  them.  But  what  he  said  or  did 
at  another  time,  collateral  to  such  other  utter- 
Ings,  cannot  be  given  in  evidence,  as  it  is  impos- 
sible that  the  prisoner  could  be  prepared  to  com- 
bat it.     Fhiliips's  Case,  1  I^win  C.  C.  105. 

On  the  trial  of  an  indictment  for  forgery, 
where  it  appeared  that  the  prisoner  uttered  a 
bill  of  exchange  purporting  to  be  drawn  by  a 
certain  person,  and  at  the  time  of  the  uttering 
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higher  and  kindlier  impulses  of  human  na- 
ture. Was  this  poison  sent  hy  mistake  or 
accident?  Are  not  utter  depravity,  venom- 
ous malignity,  murderous  design,  fiendish 
cunning,  indelibly  stamped  upon  every  fact 
and  circumstance  connected  with  the  act? 
It  would  be  a  travesty  upon  our  jurispru- 
dence to  hold  that,  in  a  case  of  such  appal- 
ling and  transparent  criminality,  it  could 
ever  be  deemed  necessary  or  proper  to  resort 
to  proof  of  extraneous  crimes  to  anticipate 
the  impossible  defense  of  accident  or  mis- 
take. The  same  irrefutable  logic  of  fact 
and  circumstance  that  establishes  felonious 
intent  as  clearly  negatives  the  possibility  of 
accident  or  mistake. 

Fourth.  As  to  a  common  plan  or  scheme: 
It   sometimes    happens   that   two    or   more 


crimes  are  committed  by  the  same  person  in 
pursuance  of  a  single  design,  or  under  cir- 
cimistances  which  render  it  impossible  to 
prove  one  without  proving  all.  To  bring  a 
case  within  this  exception  to  the  general 
rule  which  excludes  proof  of  extraneous 
crimes,  there  must  be  evidence  of  system  be- 
tween the  offense  on  trial  and  the  one 
sought  to  be  introduced.  They  must  be  con- 
nected as  parts  of  a  general  and  composite 
plan  or  scheme,  or  they  must  be  so  related 
to  each  other  as  to  show  a  common  motive 
or  intent  running  through  both.  Underhill, 
in  his  work  on  Criminal  Evidence  (§88), 
thus  states  this  exception  to  the  general 
rule:  '^No  separate  and  isolated  crime  can 
be  given  in  evidence.  In  order  that  one 
crime  may  be  relevant  as  evidence  of  anoth- 


represented  that  the  drawer  was  then  clerk  at 
a  railway  station,  which  was  untrue,  it  was  held 
that  similar  statements  made  by  the  prisoner 
with  reference  to  the  drawer  on  previous  occa- 
sions, when  he  applied  to  get  another  bill  dis- 
counted, were  admissible  In  evidence.  Reg.  v. 
NIsbett,  6  Cox  C.  C.  320. 

Upon  the  trial  of  an  indictment  for  forgery 
by  tittering  a  forged  check,  it  Is  material  error 
to  admit,  as  bearing  upon  the  question  of  intent, 
other  similar  checks  found  upon  the  person  of 
the  defendant  with  the  forged  check  counted  up- 
on, without  proof  that  they  were  also  forger- 
ies. People  V.  Altman,  147  N.  T.  473,  42  N. 
E.  180. 

Upon  the  trial  of  an  indictment  for  uttering 
and  publishing  forged  promissory  notes  evi- 
dence tending  to  show  that  defendant  had  had 
a  questiouable  connection  with  another  note 
was  Improperly  admitted,  when  there  was  no 
evidence  that  such  other  note  was  forged,  and 
when  the  note  referred  to  was  not  produced, 
nor  its  absence  accounted  for.  State  v.  Saun- 
ders. 68  Iowa,  370.  27  N.  W.  455. 

Upon  the  trial  of  an  Indictment  for  utter- 
ing a  bill  of  exchange  with  a  forged  acceptance, 
knowing  the  acceptance  to  l>e  forged,  the  pros- 
ecution proposed  to  give  In  evidence,  for  the 
purpose  of  showing  guilty  knowledge  in  the 
prisoner,  other  bills  of  exchange,  precisely  sim- 
ilar, with  the  same  drawers'  and  acceptors* 
nameB.  etc.,  passed  by  the  prisoner  to  the  pros- 
ecutor subsequently  to  the  uttering  charged  in 
the  indictment,  which  bills  afterwards  turned 
out  to  be  forgeries,  which  was  objected  to  by 
the  prisoner  on  the  ground  that  what  occurred 
sub.sequently  could  not  be  given  In  evidence  to 
show  a  previous  guilty  knowledge.  The  trial 
judge,  after  consulting  with  the  Lord  Chief 
Baron,  was  disposed  to  allow  the  evidence  to  be 
received,  but  said  that  he  would  reserve  the 
point  "for  the  opinion  of  the  judges ;  wl^ereupon 
the  prosecution  declined  to  press  the  evidence. 
Kex  V.  Smith,  4  Car.  &  P.  411. 

In  a  note  to  the  above  case  It  Is  stated  that, 
"In  the  case  of  Rex  v.  Taverner  (Carr.  Supp. 
195.  infra.  III.  c,  14,  (c)).  which  was  tried 
at  the  Old  Bailey  In  the  year  1809,  before  Lord 
Ellenborough,  Lord  Chief  Baron  Thomson,  and 
Mr.  Justice  Lawrence,  the  prisoner  was  In- 
dicted for  uttering  forged  bank  n6tes;  and,  to 
show  a  guilty  knowledge,  the  prosecutors  wished 
to  prove  the  uttering  of  another  forged  note, 
five  weeks  after  the  uttering  which  was  the  sub-  * 
62  L.  R.  A. 


ject  of  the  Indictment.  It  was  objected  In  that 
case,  as  It  was  by  .  .  .  [counsel  for  the 
prisoner  1  In  the  principal  case,  that  only  pre- 
vious acts  could  show  quo  -anifno  the.  thing  was 
done.  And  the  three  learned  judges  who  pre- 
sided at  the  trial  held  'that  the  evidence  was  not 
admissible,  unless  the  latter  uttering  was  in 
some  way  connected  with  the  principal  case,  or 
it  could  be  shown  that  the  notes  were  of  the 
same  manufacture.* " 

On  the  trial  of  an  Indictment  for  passing  a 
forged  Instrument  In  writing,  evidence  that  de- 
fendant had  previously  attempted  to  pass  the 
same  forged  instrument  upon  another  person 
is  admissible  for  the  purpose  of  showing  the 
Intent  with  which  he  subsequently  passed  the 
same  upon  the  prosecuting  vltness.  Ijcslie  v. 
SUte   (Tex.  Crlm.  App.)   47  8.  W.  367. 

Upon  the  trial  of  an  indictment  for  attempt- 
ing to  pass  a  forged  check,  evidence  that  de- 
fendant passed,  about  the  same  time,  other 
forged  checks,  is  admissible.  Steele  v.  People, 
45  III.  152;  Mallory  v.  State,  37  Tex.  Crlm. 
Rep.  482,  36  S.  W.  751. 

(d)  Making  and  uttering. 

The  fact  of  the  false  making,  or  the  uttering, 
of  an  instrument  shown  to  have  been  forged. — 
for  the  making  and  uttering  of  which  the  de- 
fendant is  on  trial, — shaving  been  shown,  evi- 
dence of  collateral  forgeries,  and  uttering  of 
forged  instruments  of  like  description,  is  ad- 
missible, as  tending  to  show  the  intent  with 
which  the  false  making  was  done,  or  the  guil- 
ty knowledge  of  the  defendant  in  uttering  the 
instruments  named  in  the  indictment.  Anson 
v.  People,  148  111.  494,  35  N.  B.  145. 

But  the  evidence  of  other  forgeries,  or  utter- 
ing of  forged  Instruments,  is  not  admissible,  and 
cannot  be  considered  for  the  purpose  of  estab- 
lishing the  act  of  forging  or  uttering  the  In- 
strument charged  in  the  Indictment  as  being 
forged  or  uttered.     Ihid. 

On  the  trial  of  an  indictment  for  forging  the 
name  of  a  person  to  a  draft,  and  for  uttering 
and  passing  the  draft  knowing  the  same  to  be 
false  and  forged,  evidence  is  admissible  tending 
to  establish  the  fact  that  the  defendant  mur- 
dered the  person  whose  name  was  alleged  to  he 
forged  previous  to  the  date'  of  the  draft,  aa 
it  is  evident  that  the  person  whose  name  was 
alleged  to  have  1>eeu  forged  had4Aled  before  the 
day  upon  which  the  Instrument  bore  date,  and 
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er,  the  two  must  be  connected  as  parts  of  a 
general  and  composite  scheme  or  plan.  Thus 
the  movements  of  the  accused  prior  to  the 
instant  of  the  crime  are  always  relevant  to 
show  that  he  was  making  preparations  to 
commit  it.  Hence,  on  a  trial  for  homicide 
it  is  permissible  to  prove  that  the  accused 
killed  another  person  during  the  time  he  was 
preparing  for  or  was  in  the  act  of  commit- 
ting the  homicide  for  which  he  is  on  trial. 
And,  generally,  when  several  similar  crimes 
occur  near  each  other,  cither  in  time  or  lo- 
cality,— as,  for  example,  several  burglaries 
or  incendiary  fires  upon  the  same  night, — it 
is  relevant  to  show  that  the  accused,  being 
present  at  one  of  them,  was  present  at  the 
others  if  the  crimes  seem  to  be  connected. 
Some  connection  between  the  crimes  must  be 


shown  to  have  existed  in  fact  and  in  the 
mind  of  the  actor,  uniting  them  for  the  ac- 
complishment of  a  common  purpose,  before 
such  evidence  can  be  received.  This  connec- 
tion must  clearly  appear  from  the  evidence. 
Whether  any  connection  exists  is  a  judicial 
question.  If  the  court  does  not  clearly  per- 
ceive it,  the  accused  should  be  given  the  ben- 
efit of  the  doubt,  and  the  evidence  should  be 
rejected.  The  minds  of  the  jurors  must  not 
be  poisoned  and  prejudiced  ...  by  re- 
ceiving evidence  of  this  irrelevant  and  dan- 
gerous description."  The  compendium  just 
quoted,  of  the  exception  now  under  discus- 
sion, is  so  accurate  and  concise  that  no  other 
text  writers  will  be  cited,  although  there  are 
many  of  them.  There  is,  indeed,  no  room  for 
discussion    in    regard   to   the   general    prin- 


that  the  defendant  knew  of  his  death,  and  there- 
fore tended  to  sbow  that  he  koowlngiy  passed  a 
forged  Instrument ;  and  the  prosecution,  having 
the  undoubted  right  to  prove  these  things,  was 
not  to  be  deprived  of  that  right  merely  because 
the  proving  of  the  death  Involved  evidence  of 
the  crime  of  murder  against  the  defendant  Peo- 
ple V.  Sanders,  114  Cal.  216.  46  Pac.  153. 

Upon  the  trial  of  an  indictment  charging 
the  defendant  with  making  and  uttering  a  forged 
check,  evidence  that,  when  arrested,  he  had 
three  other  checks  upon  the  same  bank,  and 
tending  to  show  that  the  checks  found  upon 
him,  and  also  two  others  passed  by  him  about 
the  same  time  as  the  one  set  out  in  the  indict- 
ment, were  forgeries,  is  admissible  in  order  to 
show  an  Intent  to  defraud  by  the  forgery,  and 
also  to  show  knowledge  on  the  part  of  the  ac- 
cused with  reference  to  the  particular  document 
which  he  is  charged  with  uttering.  Com.  v. 
Russell,    156   Mass.    106,    30   N.    E.    763. 

In  a  prosecution  for  forging  and  uttering  a 
forged  instrument,  it  is  proper  to  prove  that 
defendant  had  in  his  possession,  or  had  ut- 
tered, other  forged  Instruments  of  like  kind, 
although  not  connected  with  the  particular 
transaction,  to  prove  guilty  knowledge  and  In- 
tent.    State  V.  Allen,  56  S.  C.  495,  35  S.  E.  204. 

In  a  case  of  forgery  and  uttering  a  forged 
bill,  a  letter  written  by  the  prisoner  to  a  third 
person,  saying  that  that  person's  name  is  on 
another  bill,  and  desiring  him  not  to  say  that 
that  bill  is  a  forgery,  is  receivable  in  evidence, 
to  show  guilty  knowledge;  but  the  Jury  ought 
not  to  consider  it  as  evidence  that  that  other 
bill  is  forged,  unless  such  bill  is  produced,  and 
the  forgei-y  of  it  proved  in  the  usual  way.  Rex 
>.  Forbes,  7  Car.  &  P.  224. 

Tpon  the  trial  of  an  indictment  charging  the 
defendant  with  the  forgery  of  a  deed,  and  also 
with  uttering  the  same,  other  forged  deeds,  pre- 
tending to  convey  the  title  to  the  person  whose 
name  the  defendant  is  charged  with  forging,  are 
admissible  in  evidence,  this  being  an  excep- 
tion to  the  general  rule  forbidding  the  intro- 
duction of  testimony  tending  to  establish  the 
commission  of  an  offense  distinct  from  the  of- 
fense for  which  the  party  is  being  tried, — which 
obtains  in  cases  where  knowledge,  or  intent,  is 
a  constituent  element  of  the  offense  charged. 
Heard  v.  State,  9  Tex.  App.  1, 

State  V.  Southall,  77  Minn.  296,  79  N.  W. 
1007,  supra.  III.  c.  7,  and  State  v.  Prins.  li;{ 
Iowa,  72,  84  N.  W.  980,  infra,  X\L  a,  1,  are 
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also  cases  to  the  effect  that  evidence  of  another 
crime  may  be  given  to  show  Intent  or  guilty 
knowledge  in   forgery. 

As  to  evidences  of  other  offenses  for  the  pur- 
pose of  showing  common  scheme,  plan,  or  system 
in  forgery  cases,  see  supra.  III.  b,  3. 

14.  Counterfeiting. 

(a)  In   general. 

Counterfeiting  Is  a  species  of  forgery.  The 
term  is  usually  applied  to  the  making  and  ut- 
tering false  money,  or  forging  bank  notes  which 
are  the  equivalent  of  money.  This  term  is  of 
more  frequent  use  in  the  United  States  than 
in  England,  where  it  is  generally  mentioned  and 
associated  with  other  forgery ;  the  latter  term 
being  used  in  a  more  comprehensive  sense  than 
here. 

As  to  admission  of  evidence  of  other  offenses 
for  the  purpose  of  showing  common  scheme, 
plan,  or  system  in  counterfeiting  cases,  see 
supra.  III.  b,  4. 

(b)  Making. 

Upon  the  trial  of  an  indictment  for  coining 
money  some  instruments  calculated  to  coin 
money  were  offered  In  evidence  to  show  the  quo 
animo  with  which  the  coin  was  passed.  This  was 
objected  to  by  the  counsel  for  the  prisoner,  be- 
cause it  operated  as  a  surprise  to  give  in  evi- 
dence coining  instruments,  when  their  poHses- 
sion.  under  the  act,  constitutes  a  distinct  crime : 
and  because,  had  the  prisoner  been  appri:iiod  of 
their  being  introduced  in  evidence  against  him, 
by  seeing  them  charged  in  the  indictment, 
he  might  have  been  prepared  to  rebut  the 
presumption  of  guiit  arising  from  their  i)os- 
Hcssion  by  opposite  proofs.  It  wah  held  that 
Ihe  objection  was  properly  overruled :  that 
'  when  a  man  is  cliarged  with  coining  and  psRsIng  * 
counterfeit  coin,  there  can  be  no  more  direct 
mode  of  proving  his  guilt  than  by  producing 
the  instruments  with  which  the  coin  was  made, 
and  that  such  proof  would  not  operate  as  a 
surprise  ;  that  the  connection  between  the  offense 
and  the  instrument  is  such  that  the  accused 
would  naturally  be  prepared  to  account  for  the 
possession  of  the  latter,  when  he  came  prepared 
to  defend  himself  against  the  former.  State 
V.  Antonio.  3  Brev.  562. 

Where  It  appeared  on  the  trial  of  an  indicfe-|/> 
jiient  for  counterfeiting  a  trademark  by  printiiv'^^ 
17 
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dples  upon  which  eyidenoe  is  admitted  to 
show  that  a  defendant  is  guilty  of  other  fel- 
onies or  misdemeanors  than  the  one  upon 
which  he  is  tried.  As  stated  in  People  v. 
Sharp,  107  N.  Y.  467,  14  N.  E.  344,  ^'whether 
the  evidence  in  any  particular  case  comes 
within  the  well-kno^ii  exceptions  to  the  gen- 
eral rule  is  often  the  difficult  question  to 
solve,  and  not  as  to  what  the  rule  itself 
really  is.'' 

Before  advertinir  to  the  facts  and  circum- 
stances upon  which  the  prosecution  rests  its 
claim  that  there  is  such  a  connection  l)e- 
tween  the  alleged  killing  of  Bamet  and  the 
killing  of  Mrs.  Adams  as  to  justify  proof  of 
the  former  in  support  of  the  latter,  we  will 
pursue  the  course  hitherto  adopted,  in  citing 
some  authorities  upon  which  the  prosecution 


rely,  and  which  illustrate  and  limit  the  ex- 
ceptions to  the  general  rule.  In  Ooersen  v. 
Com,  09  Pa.  388,  the  deaths  of  the  defend- 
ant's mother-in-law  and  wife,  respectively, 
were  connected  by  evidence  tending  to  show 
defendant's  design  to  obtain  possesion  of 
their  property.  There  was  a  single  motive, 
intent,  and  purpose.  In  Hester  v.  Com.  85 
Pa.  139,  which  is  known  as  one  of  the  Molly 
Mnguire  Cases,  the  defendants  were  on  trial 
for  a  murder  which  had  beeii  preceded  by  a 
liigliAV^ay  robbery  in  which  they  were  impli- 
cated. Evidence  was  received  to  show  that 
the  defendants  were  members  of  a  secret  so- 
ciety which  had  for  its  object  the  commis- 
sion of  various  crimes,  such  as  beatings, 
arsons,  robberies,  and  murders,  and  the  pro- 
tection of  its  members  from  arrest  and  pun- 


copies  of  the  labels  used  by  the  owner  of  the 
trademark,  that  the  defendant  was  engaged  in 
the  business  of  fiirnlsbing  a  large  amount  of 
sparlous  labels,  evidence  of  the  fact  that  there 
was  found  in  his  possession  a  large  number  of 
counterfeit  lal)els,  and  that  he  was  selling  them 
secretly,  and  that  he  received  an  order  to  print 
them,  and  furnished  a  large  quantity  in  pursu- 
ance of  that  order,  was  competent  as  showing 
that  he  knew  they  were  spurious,  and  furnished 
and  had  them  in  his  possession  with  a  fraudulent 
intent.  People  v.  Molins,  7  N.  Y.  Crim.  Bep« 
51,  10  N.  Y.   Supp.   130. 

(c)   Uttering, 

Upon  the  trial  of  an  indictment  for  vttering 
forged  money,  knowing  it  to  be  forged,  evidence 
is  properly  received  of  former  acts  and  trans- 
actions which  tend  to  bring  home  the  scienter 
to  the  defendant,  notwithstanding  such  evidence 
may  fix  upon  him  other  charges  beside  that  on 
which  he  was  tried.  State  v.  Twitty,  9  N.  C. 
(2  Hawks)  248.  In  this  case  the  evidence  was 
objected  to  on  the  ground  that  it  must  be  con- 
fined to  notes  of  the  same  kind,  or  purporting  to 
have  been  Issued  by  the  same  bank,  as  the  one 
in  question.  The  court  refused  to  so  restrict  the 
evidence.  But  a  new  trial  was  granted  upon 
other  grounds. 

Upon  the  trial  of  an  indictment  for  uttering 
and  putting  off  a  counterfeit  bank  note.  It  is 
lawful  to  prove  that  the  prisoner  attempted  to 
utter  the  note  at  different  times  and  places, 
where  it  had  been  suspected  and  chall^Pged  as 
false.  State  v.  Smith,  6  Day,  175,  5  Am.  Dec. 
132. 

In  Langford  v.  State,  33  Fla.  238,  14  So.  815, 
it  was  held  that,  on  the  trial  of  an  indictment 
for  forgery  in  uttering  a  counterfeit  note,  it  is 
competent,  in  order  to  prove  the  scienter,  to 
show  that  the  prisoner  has  passed  other  counter- 
feit notes  of  a  similar  character,  and  that  he 
has  such  in  his  possession  ;  although  this  may  be 
the  foundation  of  other  prosecutions,  yet  it  af- 
fords evidence,  and  sometimes  very  strong  evi- 
dence, of  the  knowledge  of  the  falsity  of  the 
paper  on  which  the  indictment  is  founded. 

Upon  the  trial  of  an  indictment  for  passing 
counterfeit  money,  the  principal  witness  on  the 
part  of  the  state  testified  that  the  defendant's 
wife  sold  to  him  a  $20  counterfeit  bill  belong- 
ing to  the  defendant.  In  his  absence;  but  that 
the  defendant  subsequently  was  advised  of  the 
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transaction  4nd  sanctioned  it.  This  was  not 
the  bill  for  the  passing  of  which  the  defendant 
was  indicted.  It  was  held  that  the  evidence 
was  admissible  as  tending  to  show  knowledge  on 
the  part  of  the  defendant  that  the  bill  passed 
by  himself  was  counterfeit,  as  the  transactions 
were  about  the  same  time.  Bersch  v.  State,  13 
Ind.  434.  74  Am.  Dec.  263. 

On  the  trial  of  an  Indictment  for  passing 
counterfeit  money,  evidence  that  the  defendant, 
on  his  way  to  the  place  where  the  crime  was 
committed  and  afterward  at  different  places, 
offered  counterfeit  bills  of  $10  and  $20  in  pay- 
ment of  small  amounts,  when  at  the  same  time 
he  had  small  change  more  than  sufllcient  for 
those  small  expenses ;  that,  after  arriving  at  the 
place  where  the  bill  was  passed  upon  which  the 
charge  was  made,  he  went  around  to  different 
stores  and  offered  counterfeit  bank  bills  of  $10 
and  $20  in  payment  of  trifles  which  he  pur- 
chased, receiving  the  difference  in  good  money, 
— was  competent  to  prove  a  scienter  and  intent. 
State  V.  Van  Houten,  3  N.  J.  L.  672,  4  Am.  Dec. 
407. 

In  a  prosecution  for  passing  counterfeit  money 
It  is  relevant,  on  the  question  of  guilty  knowl- 
edge, to  show  that  on  the  same  evening  and  in 
the  same  town  there  were  other  instances  of 
the  same  offense,  even  though  the  person  guilty 
of  it  could  only  be  identified  with  respondent 
in  general  appearance.  People  v.  Clarkson,  58 
Mich.  164,  22  N.  W.  258. 

In  the  traverse  of  an  indictment  for  forgery 
and  passing  counterfeit  bills  the  public  prose- 
cutor may  produce  evidence  that  the  prisoner 
passed  spurious  bills  not  laid  in  the  Indictment, 
for  the  purpose  of  establishing  scienter.  Helm's 
Case,  1  N.  Y.  City  Hall  Rec.  46 ;  Smith's  Case, 
1  N.  Y.  City  Hall  Rec.  49. 

On  the  trial  of  an  indictment  charging  the 
defendant  with  passing  counterfeit  bank  bills, 
it  is  competent  to  prove  that  he  has  passed  oth- 
er counterfeit  paper,  without  producing  it.  If 
it  be  out  of  the  Jurisdiction  of  the  court  Reed 
V.  State,  15  Ohio,  217. 

This  case  would  seem  to  be  at  variance  with 
State  V.  Cole,  19  Wis.  129,  88  Am.  Dec.  670. 
supra.  III.  c,  13,  (b).  and  State  v.  Brecken- 
ridge,  67  Iowa,  204,  25  N.  W.  130,  swpra,  III.  c, 
13,  (c),  and  to  support  the  theory  of  the  two 
dissenting  Judges  in  the  former  case.  And,  as 
will  be  seen,  it  Is  at  variance,  also,  with  the 
two  cases  immediately  following.  And  see  Rex 
Y.  Millard,  Russ.  &  li.  C.  C  245.  and  Dibble  v. 
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Ishment  by  secreting  them,  aiding  them  to 
escape,  and  otherwise.  This  was  held  to  be 
competent  to  show  that  the  crime  charged 
was  within  the  scope  of  the  purposes  for 
which  the  conspirators  were  banded  together, 
and  to  explain  and  corroborate  other  testi- 
mony which  bore  directly  upon  the  commis- 
sion of  the  crime  charged.  In  People  v. 
Zvcker,  20  App.  Div.  303,  40  N.  Y.  Supp. 
766,  Affirmed  in  154  N.  Y.  770,  49  N.  E. 
1102,  the  crime  charged  was  arson  in  the 
first  d^ree,  for  burning  a  building  in  New 
York  city.  It  appeared  that  in  August, 
1^91,  the  defendant  had  a  house  in  New 
York  city  containing  some  furniture.  The 
furniture  was  removed  to  a  house  in  New- 
ark, New  Jersey.  The  defendant  stated  to 
an  accomplice,  who  was  a  witness  for  the 


prosecution,  that  his  object  in  removing  the 
furniture  was  to  have  it  insured  in  the  name 
of  Seltzer,  because  he  (the  defendant)  had 
been  blacklisted  by  the  insurance  companies 
and  could  not  get  it  insured  in  his  own 
name.  On  January  4,  1892,  the  house  in 
New  York  was  burned,  and  a  few  days  be- 
fore that  the  furniture  in  Newark  had  also 
been  burned.  It  was  held  that  evidence  in 
respect  to  the  Newark  fire  was  competoit, 
upon  the  ground  that  both  arsons  were  per- 
petrated with  a  single  object  and  motive, 
and  in  pursuance  of  the  same  plan.  The 
court  said :  "Where  one  crime  is  committi^d 
to  prepare  the  way  for  another,  and  the  com- 
mission of  the  second  crime  is  made  to  de- 
pend upon  the  perpetration  of  the  first,  the 
two  become  connected  and  related  transac- 


People,  4  Park.  Crim.  Rep.  199,  Affirmed  In 
3  Abb.  App.  Dec.  518,— infra. 

In  order  to  render  admissible  evidence  that 
the  prisoner  passed  other  counterfeit  bills  than 
those  laid  in  the  indictment,  for  the  purpose 
of  establishing  the  scienter,  such  bills  must  be 
produced.  Smith's  Case,  4  N.  Y.  Citj  Hall  Bee. 
166. 

And  in  People  v.  Lagrilie,  1  Wheeler  C.  C. 
415,  the  court  decided  that  proof  of  forging  and 
uttering  other  forged  paper  of  the  same  amount 
and  denomination,  before  the  court,  might  be 
given  in  evidence  to  prove  the  scienter  of  the 
notes  laid  in  the  indictment ;  but  notes  of  a  dif- 
ferent bank  and  denomination,  or  even  notes  of 
the  same  bank  of  a  different  denomination, 
could  not  be  given  In  evidence,  unless  the 
notes  were  produced  before  the  court,  or  notice 
given  to  the  prisoner  to  produce  them,  and  he 
had  failed  to  do  so,  after  proving  them  in  his 
possession. 

On  the  trial  of  an  indlbtment  for  uttering 
a  false,  forged,  and  counterfeit  note  purporting 
to  be  the  note  of  a  certain  bank  of  Virginia,  it 
Is  proper  for  the  copimonwealth  to  prove,  upon 
the  cross-examination  of  a  witness  for  the  pris- 
oner, that  the  witness  had  passed  to  him  a  $5 
note  which  was  said  to  be  a  counterfeit  on  one 
of  the  banks  of  Virginia,  which  bank  he  did 
not  remember,  and  that  the  prisoner  afterwards 
took  that  note  back  and  gave  him  another  note 
in  lien  of  it ;  as,  in  a  prosecution  for  uttering 
counterfeit  money  or  notes,  evidence  that  the 
accused  had,  about  the  same  period,  passed  oth- 
er counterfeit  money  or  notes,  of  the  like  kind, 
Is  admissible  as  tending  to  prove  the  scienter, 
Martin  v.  Com.  2  Leigh,  745. 

In  Stalker  v.  State,  9  Conn.  341,  the  public 
prosecutor,  on  an  information  for  passing  a 
counterfeit  coin  purporting  to  be  a  half  dol- 
lar, knowing  it  to  be  counterfeit,  offered  evidence 
of  the  prisoner's  having  In  his  possession,  at 
the  same  time,  an  engraved  paper  having  the 
appearance  of  a  bank  note,  but  not  purporting 
to  be  signed  or  countersigned,  for  the  purpose 
of  showing  the  guilty  knowledge  of  the  pris- 
oner charged  In  the  information.  It  was  held 
that  such  evidence  was  inadmissible.  But  the 
court  in  this  case  said,  among  other  things : 
**In  order  to  show  the  guilty  knowledge  of  the 
prisoner,  evidence  was  admissible  that  he  had 
uttered  other  base  coin  to  other  persons,  on 
the  same  day  or  near  the  time.  So  the  circum- 
stance that  the  prisoner,  at  the  time  of  uttering 
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the  half  dollar,  had  other  counterfeit  coin, — es- 
pecially if  it  was  of  the  same  description  with 
that  uttered, — is  also  evidence  to  the  same  pur- 
pose." 

On  the  trial  of  an  Indictment  for  disposing  of 
and  putting  away  a  forged  note,  which  pur- 
ported to  be  a  promissory  note  of  the  governor 
and  company  of  the  Bank  of  England,  knowing 
the  same  to  be  forged,  proof  was  adduced  that 
the  note  In  question  was  forged,  and  that  It  had 
been  uttered  by  the  prisoner,  so  that  the  only 
remaining  question  was  as  to  his  guilty  knowl- 
edge of  the  forgery.  To  establish  ithis,  evidence 
was  offered,  and  admitted,  that  at  a  time  pre- 
oeeding  he  had  passed  off  a  £10  Bink  o  g- 
land  note,  likewise  forged,  and  of  the  same  man- 
ufacture; and  that  there  had  been  paid  into 
the  Bank  of  England  various  forged  notes,  dated 
previously  to  the  time  of  the  uttering  of  the 
forged  note  named  in  the  indictment,  all  of  the 
same  manufacture  and  having  different  indorse- 
ments upon  them  in  the  handwriting  of  the  pris- 
oner. The  prisoner  was  convicted,  and  sentence 
was  respited  for  the  purpose  of  taking  the  opin- 
ion of  the  twelve  judges  as  to  the  admissibility 
of  the  evidence.  Heath,  J.,  who  admitted  the 
evidence  upon  the  trial,  afterwards  delivered  the 
opinion  of  the  Judges  in  an  address  to  the  pris- 
oner previous  to  passing  sentence  upon  him,  in 
which  he  stated  that,  after  mature  deliberation, 
all  of  the  Judges  were  of  the  opinion  that  the 
evidence  was  admissible  to  prove  the  prisoner's 
knowledge  that  the  note  was  forged ;  and  on 
consideration  that  there  could  be  very  little 
doubt  of  the  propriety  of  receiving  it.  Bex  v. 
Bail,  1  Campb.  324,  Buss.  &  B.  C.  C.  132,  2 
Leach  C.  L.  987,  note,  10  Bevised  Bep.  695. 

In  Sunderland's  Case,  1  Lewin  C.  C.  102,  the 
prisoner  was  indicted  for  uttering  a  forged  Bocb- 
dalc  bank  note.  Two  false  £5  Bank  of  England 
notes,  which  were  found  upon  his  person,  were 
given  in  evidence  to  show  guilty  knowledge. 
No  objection  was  made  by  the  prisoner's  coun- 
sel, and  no  observation  by  the  Judge.  A  state^ 
ment  is  made  in  the  note  that  the  counsel  for 
the  prosecution  expected  that  the  evidence  Would 
have  been  opposed,  and  was  prepared  to  combat 
It. 

Upon  the  trial  of  an  Indictment  for  disposing 
of,  and  putting  away,  a  forged  bank  note  know- 
ing the  same  to  be  forged,  after  it  has  been 
proved  that  the  prisoners  put  off  the  note  stated 
In  the  Indictment,  and  that  the  same  was  forged, 
evidence  that  the  prisoners  had  before  passed 
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lions,  and  proof  of  the  commission  of  the 
first  offense  becomes  relevant  to  show  the 
motive  for  the  perpetration  of  the  second." 
In  Hope  V.  People,  83  N.  Y.  418,  38  Am. 
Rop.  460,  the  defendant  was  indicted  and 
tried  for  the  crime  of  robbery  in  the  first 
degree.  The  evidence  disclosed  that  a  num- 
ber of  masked  men  entered  the  apartment  of 
the  janitor  of  a  bank  and  forcibly  took  from 
him  the  key  to  the  bank.  The  bank  was 
burglarized  on  the  same  occasion.  The  two 
crimes  were  held  to  be  so  connected  that  evi- 
dence of  the  burglarj'  was  deemed  competent 
t^  connect  the  defendant  with  the  robbery. 
In  People  v.  Murphy,  135  N.  Y.  451,  32  N. 
E.  138,  the  defendant  was  convicted  of  the 
crime  of  arson  in  the  third  degree.  The  spe- 
cific charge  was  that  defendant  had  burned 


a  barn  belonging  to  the  man  by  whom  he 
had  been  employed  as  coachman  and  gar- 
dener. The  defendant  had  been  discharged 
from  this  position.  A  poisonous  preparation 
had  been  kept  in  the  bam  for  use  in  destroy- 
ing insects  in  the  garden.  The  defendant 
knew  of  this.  Evidence  was  received  to 
show  that  on  the  night  of  the  fire,  and  be- 
fore it  occurred,  a  span  of  horses,  a  pony, 
and  a  cow  had  been  poisoned  and  died.  This 
evidence  was  held  competent  as  tending  to 
prove  that  the  injury'  to  the  animals  was 
done  by  the  incendiary',  and  as  a  part  of  the 
same  criminal  scheme  which  resulted  in  t£e 
destruction  of  the  barn.  In  Kramer  v.  Gom, 
87  Pa.  301,  the  defendant  was  convicted  of 
arson,  in  attempting  to  bum  a  hotel  of 
which  he  had  been  an  inmate.    The  evidence. 


other  forced  notes  to  other  persons  is  admissible 
in  evidence  to  prove  knowledge.  Rex  v.  Wylie, 
1  Bos.  &  P.  N.  R.  93,  2  Leach  C.  L.  983. 

Upon  the  trial  of  an  Indictment  for  uttering 
a  forged  note  on  a  banlcing  company,  commonly 
called  a  bank  note,  evidence  of  the  uttering 
of  other  forged  notes,  purporting  to  be  notes  of 
the  same  denomination,  on  the  same  banking 
company,  are  admissible  to  show  knowledge. 
Reg.  V.  Green,  3  Car.  &  K.  209. 

In  State  v.  Van  Houten,  3  N.  J.  L.  672,  4 
Am.  Dec.  407,  the  defendant  was  indicted  for 
uttering  and  publishing  as  true  a  counterfeit 
$10  bank  bill  of  the  Bank  of  the  United  States. 
Upon  the  trial  the  Attorney  General  offered  to 
prove  that  the  defendant  had  passed  other  coun- 
terfeit bills  the  same  evening  that  he  passed 
the  bill  charged  in  the  indictment,  in  the  same 
city,  at  several  stores,  under  very  suspicious 
circumstances,  and  also  at  other  places  on  the 
road  the  same  day.  which  was  objected  to  by 
the  defendant  on  the  ground  that  the  facts  of- 
fered to  be  proved  were  In  no  way  connected 
with  the  crime  charsred  against  him  ;  and  second, 
that  it  would  be  giving  In  evidence  a  substantive 
offense,  diiferent  from  the  one  charged  In  the 
indictment.  Of  the  three  judges  present,  Kirk- 
pn trick.  Ch.  J.,  was  against  the  admission  of 
the  testimony.  Rossell,  J.,  could  not  perceive 
any  legal  objection  to  the  admission  of  the 
testimony.  Pennington.  J.,  was  clearly  of  opin- 
ion that  the  whole  of  the  conduct  of  the  defend- 
ant from  the  time  he  left  Newark,  the  day  be- 
fore he  passed  the  bill  at  Trenton,  until  he  was 
apprehended  the  same  evening,  was  a  proper 
subject  of  inquiry :  not,  however,  to  prove  the 
fact  that  he  passed  the  bill,  or  that  the  bill 
Itself  was  counterfeit,  but  to  prove  his  knowl- 
edge that  It  was  counterfeit  at  the  time  of  pass- 
ing it.  and  the  fraudulent  and  evil  intent  with 
which  he  did  It.  A  note  to  the  case  says  tliat 
this  question  had  arisen  at  the  Hunterdon  oyer 
and  terminer,  at  which  the  chief  justice  pre- 
sided, when  he  decided  as  in  the  present  case. 
It  also  had  been  raised  at  the  Essex  oyer  and 
terminer,  at  which  Pennington,  Justice,  pre- 
sided, when  he  gave  an  opinion  similar  to  the 
one  he  gave  in  this  cause.  In  this  cause,  both 
the  chief  justice  and  Pennington,  J.,  argued 
the  question  at  some  length ;  and,  although  the 
reporter  (Judge  Pennington)  might  be  able  to 
state  from  memory  his  own  argument,  yet,  as 
he  had  not  the  argument  of  the  chief  justice, 
he  was  not  sure  it  would  be  correct  to  give  the 
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opinion  of  one  of  the  judges  without  the  other, 
in  a  case  circumstanced  as  the  present  case  is. 

In  State  v.  Petty,  Harp.  !>.  59,  which  was  a 
trial  for  forging  a  bank  note,  the  court  per- 
mitted evidence  to  be  given  to  the  jury  of  the 
prisoner's  having  had  other  bills  in  bis  pos- 
session supposed  to  be  forged.  The  court  said : 
"On  this  ground,  the  court  concur  with  the 
presiding  judge.  The  question  was,  whether 
the  prisoner  passed  the  bill  knowing  it  to 
be  counterfeit.  Any  circumstances  which  went 
to  show  this  knowledge  are  clearly  admis- 
sible. What  effect  the  testimony  is  to  pro- 
duce must  be  left  to  the  jury,  and  would 
necessarily  depend  upon  the  degree  of  certainty 
in  the  evidence.  How  is  this  fact  ever  to  be 
proved  but  by  circumstances?  And  what  cir- 
cumstances can  tend  more  strongly  to  prove  that 
a  man  knew  a  bill  to  be  forged,  than  his  hav- 
ing other  bills  of  a  similar  appearance  (to  the 
one  proved  to  l>e  a  forgery)  in  his  possession? 
It  is  said  that  it  Is  taking  the  prisoner  by  sur- 
prise ;  that  it  is  allowing  proof  of  his  having 
committed  one  crime  to  be  given  in  evidence 
on  the  charge  of  another.  But  this  Is  certainly 
a  mistaken  view  of  the  subject;  for  It  is  no 
crime  to  have  a  forged  bill  in  one's  possession, 
although  it  may  become  a  crime  to  pass  it  after 
It  has  been  suspected.  .  .  .  But  let  It  be 
admitted  that  it  is  a  crime,  yet,  if  the  proof 
of  it  has  a  tendency  to  support  the  issue  in  the 
case  before  the  court,  it  is  admissible." 

T'pon  the  trial  of  an  indictment  for  uttering 
and  passing  as  true  a  certain  false,  forged,  and 
counterfeit  bank  bill,  evidence  that  the  defend- 
ant swallowed  another  counterfeit  bill  which  he 
bad  in  his  possession  at  the  time  of  his  arrest, 
after  the  commission  of  the  offense  alleged  in  the 
indictment,  the  bill  being  similar  to  those  passed 
by  him  the  evening  before,  was  pertinent ;  for 
it  tended  to  prove  guilty  knowledge  and  a  guilty 
intent.  Com.  v.  Hall,  4  Allen,  305.  Whether 
the  evidence  allowed  here  showed  another  offense 
would  depend  upon  the  statute  of  the  state, 
and,  possibly,  upon  evidence  that  did  not  ap- 
pear in  the  case,  showing  that  he  had  the  bill 
that  he  swallowed  In  his  possession  with  a 
criminal  Intent  of  uttering  the  same,  and  there- 
fore making  it  a  crime.  But  whether  this  be 
so  or  not.  the  case  is  on  a  level  with  those  where 
the  evidence  is  held  to  be  admissible  whether 
it  imputes  another  crime  or  not. 

Upon  the  trial  of  an  Indictment  for  uttering 
and  publishing  counterfeit  coin,  proof  of  more 
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which  was  circumstantial,  pointed  to  the  de- 
fendant as  the  guilty  person.  Evidence  was 
offered  and  received  to  show  that  two  days 
after  the  first  attempt,  which  had  proved 
abortive,  the  defendant  was  apprehended 
with  combustible  materials  in  his  posHe^tsion, 
under  circimistances  which  strongly  indi- 
cated a  second  attempt  at  burning  the  hotel. 
The  evidence  was  held  to  be  competent  to 
show  a  renewed  purpose  to  accomplish  the 
crime  previously  attempted,  and  to  identify 
the  person  who  made  both  attempts.  In  ap- 
proving of  this  ruling  the  court  quoted  with 
approval  the  statement  in  Hhaffner  v.  Com. 
72  Pa.  6:>,  13  Am.  Rep.  651,  that,  "to  make 
one  criminal  act  evidence  of  another,  a  con- 
nection between  them  must  have  existed  in 
the  mind  of  the  actor,  linking  them  together 


for  some  purpose  he  intended  to  accomplish, 
or  it  must  be  necessary  to  identify  the  per- 
son of  the  actor  by  a  connection  which  shows 
that  he  who  committed  the  one  must  have 
done  the  other."  There  are  other  cases 
where  two  or  more  crimes  are  so  connected 
that  it  is  impossible  to  distinguish  them, 
and  proof  of  all,  in  the  effort  to  establish 
one,  is  a  part  of  the  res  geatw.  Illustrations 
of  this  class  will  be  found  in  Brown  v.  Com. 
7()  Pa.  31ft.  in  which  defendant  killed  a  man 
and  his  wife  at  the  same  time  and  place,  un- 
der circumstances  showing  that  both  were 
committed  by  the  same  person :  and  in  Peo- 
ple V.  Foley,  64  Mich.  148,  31  N.  W.  94, 
where*  the  defendant  murdered  his  two  chil- 
dren in  the  same  bed  and  at  the  same  time. 
Without    further    multiplying    the    cases 


than  one  uttering  of  stmilar  coin  by  the  party 
charged  about  the  same  time  is  admissible, 
though  but  one  uttering:  is  alleged  in  the  in- 
dictment. Tharp  v.  State.  15  Ala.  749.  The 
court  stated  that  it  was  analogous  to  the  rule 
that,  if  one  be  indicted  for  uttering  a  forged 
banlE  note,  knowing  it  to  be  forged,  it  may  be 
shown  that  other  forged  notes  were  uttered  by 
the  accused  for  tbe  purpose  of  showing  his 
lEnowledge  of  the  forgery. 

On  a  trial  for  passing  a  counterfeit  bank  note 
it  appeared  that  the  uttering  was  done  while  the 
prisoner  and  the  prosecutor  were  gambling.  Tbe 
court  admitted  proof  that  the  prisoner,  on  the 
same  day,  and  at  the  same  gambling  sitting, 
passed  as  genuine,  spurious,  as  distinguished 
from  counterfeit,  bank  bills,  and  that  he  had 
several  such  bills,  both  signed  and  unsigned,  in 
his  possession,  for  the  purpose  of  showing  that 
he  knowingly  passed  the  counterfeit  oil  I  witl' 
the  uttering  of  which  he  was  charged.  It  was 
held  that  the  evidence  was  competent,  for  the 
ksame  reason  that  the  passing  of  other  counter- 
felt  bills  would  have  been  competent, .  the  no- 
tion upon  which  the  admissibility  of  such  testi- 
mony is  based  being  the  tendency  of  such  evi- 
dence to  prove  that  the  prisoner  is  a  dealer  in 
such  paper,  caught  in  the  very  act  of  disposing 
of  It,  Instead  of  the  casual  receiver  and  Innocent 
passer  of  tbe  particular  bill  traced  back  to  him. 
State  V.  Brown,  4  R.  I.  528,  70  Am.  Dec.  168. 

The  prisoner  was  indicted  for  uttering  base 
coin.  It  was  proved  that  he  had  uttered  a  coun- 
terfeit shilling,  and,  in  order  to  show  guilty 
knowledge,  the  prosecution  tendered  in  evidence 
the  fact  that  five  other  counterfeit  shillings  had 
been  found  in  his  possession  five  days  after. 
It  was  objected,  on  the  part  of  the  prisoner,  that 
snch  evidence  could  not  be  received.  Tbe  trial 
judge,  after  conferring  with  Alderson,  B.,  held 
it  to  be  admissible.  Rex  v.  Harrison,  2  Lewtn 
C.  C.  118. 

Upon  the  trial  of  an  Indictment  for  uttering 
counterfeit  coin,  in  order  to  prove  a  guilty  knowl- 
edge evidence  may  be  given  of  a  subsequent  ut- 
tering by  the  prisoner  of  counterfeit  coin  of  a 
different  denomination  to  that  mentioned  in 
the  indictment.  The  difference  In  the  denom- 
ination of  the  coin  goes  to  the  weight  of  tho 
evidence,  but  not  to  its  admissibility.  Reg.  v. 
Forster,  Dears.  C.  C.  456,  3  C.  L.  Rep.  681.  24  L. 
J.  M.  C.  N.  8.  134,  1  Jar.  N.  S.  407,  6  Cox 
C.  C.  521. 

On  the  trial  of  an  Indictment  for  passing 
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counterfeit  notes,  evidence  may  be  given  that 
the  defendant  passed  similar  counterfeit  notes. 
In  order  to  prove  the  guilty  knowledge  that 
the  note  in  question  was  counterfeit.  United 
States  v.  Roudenbush,  Baldw.  514,  Fed.  Cas. 
No.  16,108. 

But  if  an  indictment  is  for  passing  a  counter- 
feit note  of  a  particular  bank,  evidence  of  pass- 
ing a  counterfeit  note  of  another  bank  at  an- 
other time  Js  not  cdmissible,  or,  if  given  with- 
out objection,  the  Jury  should  be  instructed  not 
to  consider  it.     Ibid. 

So,  after  evidence  that  a  note  of  tbe  de- 
scription laid  In  the  indictment  had  been  forged 
and  passed,  evidence  may  be  given  of  deliver- 
ing or  passing  other  counterfeit  notes  on  the 
same  bank  before  or  after  passing  the  one  in 
question.  United  States  v.  Doebler,  Baldw.  519, 
Fed.  Cas.  No.  14.977. 

Where  a  prisoner  had  been  convloted  of  dis- 
posing and  putting  away  a  £5  Bank  of  England 
note  knowing  It  to  be  forged,  with  intent  to  de- 
fraud, at  a  subsequent  term,  at  a  meeting  of  all 
the  Judges  (except  I^rd  Bllenborough  and 
Mansfield,  Ch.  J.),  it  was  the  unanimous  opin- 
ion that,  evidence  having  been  left  to  the  Jury 
of  forged  bills  uttered  by  the  prisoner  on  other 
occasions  which  were  not  proved  to  have  been 
forged,  the  prisoner  should  be  recommended  to 
mercy.  Some  of  the  Judges  seemed  to  think 
that,  even  if  those  bills  had  been  clearly  proved 
to  have  been  forged  bills,  l)eing  bills  of  a  differ- 
ent description  and  denomination  than  that  on 
which  he  was  Indicted,  they  ought  not  to  have 
been  given  in  evidence :  and  some  seemed  to 
doubt,  too,  whether  the  distance  of  time  (about* 
four  months)  was  not  too  great  Rex  v.  Mil- 
lard, Russ.  &  R.  C.  C.  245. 

In  order  to  show  a  guilty  knowledge,  on  an 
indictment  for  uttering  forged  bank  notes,  evi- 
dence of  another  uttering,  subsequently  to  the 
one  charged,  is  not  admissible,  unless  the  latter 
uttering  was  in  some  way  connected  with  the 
principal  case,  or  It  can  be  shown  that  the 
notes  were  of  the  same  manufacture;  for  only 
previous  or  contemporaneous  acts  can  show 
quo  animo  a  thing  Is  done.  Rex  v.  Taverner, 
Car.  Supp.  195,  Cited  in  note  to  Rex  v.  Smith, 
4  Car.  &  1'.  411.     See  supra.  III.  c,  13,   (c). 

In  State  v.  Odel,  decided  by  Brevard,  J.,  In 
the  constltutioual  court  of  Columbia  April,  1816 
(3  Brev.  552),   the  Judge  said:     '"The  defend- 
ant has  been  Indicted  and  convicted  of  passing 
I  counterfeit  Spanish  milled  dollar,  knowing  it 
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which  exemplify  and  support  the  exception 
to  the  general  rule  that  extraneous  crimes 
may  be  proved  to  establish  the  specific  crime 
charged.,  when  all  are  shown  to  have  been 
committed  in  pursuance  of  a  common  design, 
or  when  they  are  so  connected  that  evidence 
of  one  tends  to  prove  the  other,  we  will  now 
quote  from  a  single  authority  which  clearly 
and  succinctly  prescribes  the  limitations  of 
this  exception,  and  the  reasons  for  careful 
judicial  discrimination  in  its  application, 
in  Shaffncr  v.  Oom,  72  Pa.  63,  13  Am.  Rep. 
651,  the  highest  court  of  Pennsylvania  said: 
"To  make  one  criminal  act  evidence  of  an- 
other, a  connection  between  them  must  have 
existed  in  the  mind  of  the  actor,  Imking 
them  together  for  some  purpose  he  intended 
to  accomplish,  or  it  must  be  necessary  to 


identify  the  person  of  the  actor  by  a  connec- 
tion which  shows  that  he  who  committed  tbe 
one  must  have  done  the  other.  Without  this 
obvious  connection,  it  is  not  only  unjust  to 
the  prisoner  to  compel  him  to  acquit  himself 
of  two  offenses  instead  of  one,  but  it  is  detri- 
mental to  justice  to  burden  a  trial  with  mul- 
tiplied issues  that  tend  to  confuse  and  mis- 
lead the  jury.  The  most  guilty  criminal 
may  be  innocent  of  other  offenses  charged 
against  him,  of  which,  if  fairly  tried,  he 
might  acquit  himself.  From  the  nature  and 
prejudicial  character  of  such  evidence,  it  is 
obvious  it  should  not  be  received  unless  the 
mind  plainly  perceives  that  the  commission 
of  the  one  tends,  by  a  visible  connection,  to 
prove  the  commission  of  the  other  by  the 
prisoner.    If  the  evidence  be  so  dubious  that 


to  be  counterfeit.  The  art  under  which  he  is 
Indicted,  after  stating  what  coins  shall  be  cur- 
rent In  this  state,  declares  any  person  who  shall 
counterfeit,  or  alter,  or  attempt  to  pass,  know- 
ing them  to  1)e  counterfeit,  any  of  the  aforesaid 
gold  or  silver  colnn.  or  shall  make  or  keep  In 
his  or  her  poKsesslon  any  stamp,  die,  or  mould 
for  coining  the  same,  shall  be  adjudged  guilty  of 
felony,  etc.  Grimke,  314.  A  motion  is  made 
*or  a  new  trial,  on  the  ground  that  testimony 
wras  offered  to  prove  that  the  defendant  had 
uiid,  some 'month 8  before  this  transaction  took 
place,  speaking  of  other  dollars,  that  he  had 
mpde  them.  Also,  that  he  had  said,  he  had 
made  and  passed  counterfeit  dollars  at  50  cents. 
It  was  also  permitted  to  be  proved  that  Imple- 
ments foe  counterfeiting  were  found  In  his  pos- 
session. .  .  .  With  regard  to  the  first,  I 
am  of  opinion,  the  evidence  ought  not  to  have 
been  received.  East  P.  C.  123.  Evidence  of 
facts  which  went  to  prove  substantive  distinct 
offenses,  other  than  that  with  which  the  prison- 
er stood  charged,  ought  not  to  have  been  ad- 
mitted, uuless  it  went  directly  to  prove  him 
guilty  of  that  offense.  Post.  C.  L.  245,  246. 
Proof  that  he  made  this  identical  dollar  would 
have  been  concluflivc  evidence  that  he  knew  It 
to  be  counterfeit,  and,  therefore,  might  have 
been  proper.  But  proof  that  he  made  or  passed 
any  other  dollar,  or  had  Implements  for  coin- 
ing in  hla  house,  did  not  go  to  establish  the 
fact  that  he  knew  this  dollar  to  be  counterfeit, 
and,  therefore,  was  improper.** 

Upon  the  trial  of  an  indictment  for  forgery 
.and  uttering  a  forged  bank  note  and  having  the 
same  In  possession  with  intent  to  utter,  evidence 
of  a  supposed  attempt  by  the  defendant,  three 
years  previously  to  the  trial  and  the  finding  of 
the  indictment,  to  utter  forged  bank  notes  of 
another  bank.  Is  manifestly  i41egal  evidence,  be- 
sides having  a  strong  tendency  to  prejudice  the 
minds  of  the  Jury  against  the  defendant.  Mor- 
ris V.  State,  8  Smedes  &  M.  762. 

Before  the  district  attorney  can  procure  evi- 
dence that  a  prisoner,  charged  with  uttering 
and  having  In  his  possession,  with  the  inten- 
tion of  uttering,  a  particular  bill,  had  In  his 
possession  and  uttered  counterfeit  bills  not  laid 
in  the  indictment,  it  Is  incumbent  on  him  to 
show  that  the  prisoner  actually  passed,  or  had 
in  his  possession,  the  bill  laid  in  the  Indictment ; 
as  proof  of  the  scienter  is  not  admissible  be- 
fore the  principal  charge  Is  established.  Jones's 
Case,  6  N.  Y.  City  Hall  Uec.  86. 
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Upon  a  trial  for  passing  counterfeit  money, 
after  the  prosecution  had  proved  that  tbe  pris- 
oner passed  the  counterfeit  note  or  bill  described 
in  the  indictment,  it  proved  by  another  witness 
that  the  prisoner,  a  day  or  two  thereafter, 
passed  a  $5  bill  upon  a  peddler,  and  afterward 
another  $5  bill  on  another  peddler.  The  wit- 
ness could  not  tell  the  name  of  the  bank  by 
which  the  two  bills  the  prisoner  passed  to  the 
peddlers  purported  to  have  been  issued.  The 
bills  were  not  produced  at  the  trial,  nor  was 
there  any  evidence  given  to  show  that  they  were 
forged  or  counterfeit,  except,  when  the  bill  was 
passed  to  the  first  peddler,  a  bystander  said  It 
was  not  good,  and  the  second  peddler,  on  seeing 
the  defendant  the  second  time,  said  that  a  post- 
master told  him  the  bill  passed  on  him  was  bad  ; 
whereupon  the  prisoner  took  the  bill  back  and 
gave  the  peddler  the  ring  and  small  bills  in 
change  which  he  had  received.  It  was  held 
that  this  evidence  was  Inadmissible,  and  did  not 
In  any  way  connect  the  passing  of  the  bills  to 
the  peddlers  with  the  passing  of  the  one  for 
which  the  defendant  was  Indicted :  and  the  Judg- 
ment of  conviction  was,  therefore,  reversed. 
Dibble  v.  People,  4  Park.  Crim.  Rep.  199,  Af- 
firmed in  3  Abb.  App.  Dec.  518. 

(d)  Possession  with  intent  to  utter. 

In  support  of  an  indictment  for  having  coun- 
terfeit bank  bills,  with  intent  to  pass  them, 
knowing  them  to  be  false,  evidence  was  ad- 
mitted of  previous  declarations  of  the  defend- 
ant showing  that  he  was  then  engaged  in  the 
business  of  passing  counterfeit  money.  The 
court  held  that  the  conversations  of  tbe  defend- 
ant with  the  witness  who  testified  to  them  were 
clearly  competent  and  relevant  to  the  Issue. 
That  one  of  the  material  points  which  it  was 
necessary  for  the  prosecution  to  make  out  was 
the  guilty  knowledge  of  the  defendant  respecting 
the  bills  found  in  his  possession.  That  this  is 
sometimes  shown  by  evidence  that  the  defend- 
ant has  recently  had  In  his  possession  other 
counterfeit  money  than  that  which  is  the  sub- 
ject of  the  indictment,  and  has  offered  to  pass 
the  same  as  true,  and  that  sach  testimony  is 
deemed  to  be  admissible,  although  it  may  relate 
to  a  different  kind  of  money  from  that  which  is 
described  In  the  Indictment :  and  it  is  held  to  be 
relevant,  although  several  weeks,  and  even 
months,  may  have  elapsed  since  such  previous 
possession  or  attempt  to  pass.     Com.  v.  Edger- 
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the  judge  does  not  clearly  perceive  the  con- 
nection, the  benefit  of  the  doubt  should  be 
given  to  the  prisoner,  instead  of  suffering 
the  minds  of  the  jurors  to  be  prejudiced  by 
an  independent  fact  carrying  with  it  no 
proper  evidence  of  the  particular  guilt." 
This  statement  voices  the  keynote  of  the  dis- 
tinction between  the  civil  law  and  our  own 
more  merciful  common  law.  Under  the  for- 
mer there  is  no  presumption  of  innocence.  A 
mere  official  charge  of  crime  puts  the  ac- 
cused upon  his  defense.  His  history  is  an 
open  book,  every  pa^e  of  which  may  be  read 
in  evidence  by  the  prosecution.  Every  crime 
or  indiscretion  of  his  life  msy  be  laid  bare 
to  feed  the  presumption  of  guilt.  How  dif- 
ferent is  our  own  common  law,  which  is  the 
product  of  all  the  wisdom  and  humanity  of 


all  the  ages!  Under  it  the  accused  comes 
into  a  court  of  justice  panoplied  in  the  pre- 
sumption of  innocence,  which  shields  him 
until  his  guilt  is  established  beyond  a  rea- 
sonable doubt.  His  general  character  can 
be  thrown  into  the  balance  by  no  one  but 
himself.  The  incidents  of  his  life,  not  con- 
nected with  the  crime  charged,  are  his 
sacred  possession.  He  faces  his  accuser  in 
the  light  of  a  distinct  charge,  with  the  as- 
surance that  no  other  will  be  or  can  be 
proved  against  him. 

Jjet  us  now  endeavor  to  make  a  practical 
application  of  these  principles  to  the  case  at 
bar,  remembering  that  the  subjects  of  mo- 
tive, intent,  accident,  and  mistake  have  al- 
ready been  discussed,  and  that  the  subject 
of  identity  remains  for  separate  considera^ 


Ij,  10  Alien,  184.  In  this  case  the  conversa- 
tion alluded  to  proved  an  admission  or  con- 
fession of  the  defendant  that  he  was  a  dealer 
in  counterfeit  money,  and  had  attempted  to 
dispose  of  it  as  such  to  the  witness;  that  it 
eonld  not  be  doubted  that  s  direct  statement  by 
the  defendant,  made  previous  to  the  transaction 
which  formed  the  subject  of  the  indictment,  that 
he  was  accustomed  to  buy  and  sell  counterfeit 
money,  and  was  famlllsr  with  different  kinds  of 
foTK^  notes  or  bills,  would  have  been  admissible 
as  tending  to  prove  tbe  guilty  knowledge  of  the 
defendant,  and  that  the  testimony  introduced 
at  the  trial  was,  in  effect,  of  this  character,  and 
It  was  competent  as  a  confession  or  admission 
having  a  material  bearing  on  one  of  the  Issues 
before  the  Jury,  without  the  aid  of  extrinsic 
facts  to  render  It  admissible. 

Upon  the  trial  of  an  indictment  accusing  the 
defendant  of  having  In  his  possession  a  counter- 
feit bill  on  the  Boston  Bank  with  Intent  to  ut- 
ter and  pass  the  same  knowing  it  to  be  counter- 
feit, evidence  that,  eight  days  afterwards,  the 
defendant  bad  In  his  possession  counterfeit  bank 
bills  on  banks  in  Rhode  Island  and  New  Hamp- 
shire is  admissible  ss  bearing  upon  the  ques- 
tion of  guilty  knowledge  or  intent.  Com.  v. 
Price,  10  Grsy.  472,  71  Am.  Dec.  668. 

Upon  the  trial  of  an  indictihent  for  having  In 
possession,  for  *he  purpose  of  selling,  counter- 
felt  bank  notes,  proof  that  other  counterfeits 
were  found  secreted  in  the  defendant's  house,  and 
In  possession  of  his  wife,  is  admissible  to  prove 
the  guilty  knowledge  of  the  defendant.  Hess  v. 
State,  5  Ohio,  6,  22  Am.  Dec.  676. 

Defendants  were  Jointly  indicted  for  having 
In  possession,  with  Intention  to  pass,  several 
counterfeit  bank  billa  A  large  quantity  of 
counterfeit  money  on  several  banks  and  of  the 
denomination  stated  in  the  Indictment  were 
found  in  the  possession  of  one  of  the  defend- 
ants. The  other  defendant  told  a  witness  that 
the  defendant  in  whose  possession  the  counter- 
feit money  was  found,  and  himself,  were  equal- 
ly concerned  In  the  business  of  passing  counter- 
feit money.  It  was  held  that  the  possession  of 
one  was  constructively  the  possession  of  the 
other,  and  the  evidence  of  such  possession  was 
competent  evidence  against  both  on  the  question 
of  intent  and  scienter.  Van  Houton*s  Case,  2 
N.  T.  City  Hall  Rec.  73. 

On  the  trial  of  an  Indictment  for  having  In 
possession  a  counterfeit  bill  on  a  certain  bank 
with  Intent  to  uttor  or  pass  the  same  as  true, 
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knowing  it  to  be  false,  and  for  having  It  in  pos- 
session, with  intent  to  sell  or  otherwise  dispose 
of  it,  as  a  counterfeit  bill,  to  be  rendered  cur- 
rent as  true,  the  admission  of  evidence  of  a 
witness  that  the  defenijant  sold  the  bill  to  him, 
and  said  to  him  that  in  about  three  weeks  he 
would  have  a  large  amount  of  counterfeit  bank 
bills  on  the  City  Bank  of  Montreal,  together 
with  evidence  of  another  witness  that  he  ar- 
rested the  defendant  three  or  four  weeks  after- 
wards, and  found  in  his  possession  $8,000  in 
$10  counterfeit  bills  on  the  City  Bank  of  Mon- 
treal, is  error,  as  the  defendant's  having  in  pos- 
session a  large  amount  of  counterfeit  bills  so 
long  a  time  after  his  statement  to  the  first- 
named  witness  was  not,  in  itself,  a  crime;  and, 
if  it  had  been,  he  was  not  on  trial  for  that  of- 
fense, and  the  evidence  was  calculated  to  preju- 
dice the  Jury  against  him.  People  v.  Stewart. 
6  Mich.  243. 

Tpon  the  trial  of  an  Indictment  alleging  that 
the  defendant  had  In  his  custody  and  possession 
a  certain  piece  of  false  and  counterfeit  coin  with 
intent  then  and  there  to  pass  the  same  as  true, 
he  then  and  there  well  knowing  the  same  to  be 
false  and  counterfeit,  it  Is  competent  and  prop- 
er, in  order  to  show  his  guilty  knowledge,  to 
admit  evidence  of  his  other  antecedent  acts 
of  passing  similar  coins,  which  w(  ^  the  sub- 
ject of  other  Indictments  then  pending.  Com. 
V.  Stearns,  10  Met.  256. 

Upon  a  trial  for  counterfeiting  coin  and  hav- 
ing the  ssme  In  possession  with  intent  to  utter 
it,  the  counsel  for  the  prosecution  proceeded  to 
Inquire  of  a  witness  whether  he  found  In  the 
prisoner's  possession  counterfeit  bank  bills. 
This  inquiry  was  objected  to,  upon  the  ground 
that  having  in  possession  counterfeit  bank  bills 
was  a  specific  offense,  different  from  either  of 
the  offenses  contained  In  the  indictment.  The 
objection  was  overruled,  and  evidence  was  ad- 
mitted that  two  counterfeit  bills  were  found  on 
one  of  the  defendants.  Quln's  Case,  6  N.  Y. 
City  Hall  Rec.  63. 

Reg.  V.  Weeks,  8  Cox  C.  C.  455,  Leigh  &  C.  18, 
30  L,  .T.  M.  C.  N.  S.  141,  7  Jur.  N.  S.  472,  4  L. 
T.  N.  S.  373,  9  Week.  Rep.  653.  was  a  case  re- 
served by  the  trial  Judge  for  the  opinion  of  the 
court  of  criminal  appeal.  The  prisoner  was  in- 
dicted, along  with  others,  for  knowingly  and 
without  lawful  excuse,  feloniously  having  in 
their  custody  and  possession  a  mould  on  which 
was  impressed  the  figure  and  apparent  resem- 
blance of   the  obverse  side  of  a   half  crown. 
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tion.  Mrs.  Adams  was  killed  on  the  28th 
day  of  December,  1898.  The  cause  of  the 
lattcr's  death  was  clearly  established  by  evi- 
dence connected  with  a  definite  motive  and 
iiriniistakable  intent.  The  only  mistake  or 
accident  that  was  possible  did  in  fact  hap- 
pen. The  intended  victim  innocently  admin- 
istered the  poison  to  another.  We  are  there- 
fore to  consider  whether  the  killing  of  Mrs. 
Adams  and  the  alleged  killing  of  Barnet 
were  part  of  a  common  plan  or  scheme,  or 
were  so  connected  that  evidence  of  the  death 
of  Barnet  and  its  cause  tended  to  prove  the 
murder  of  Mrs.  Adams.  Barnet  died  on  the 
10th  day  of  November,  1898.  Subsequent 
events  proved  that  he  died  of  mercuric  poi- 
soning. There  was  no  evidence  tending  to 
connect  the  defendant  with  the  sending  of 


the  poison  to  Barnet,  except  the  inference 
which  may  be  drai^m  from  the  assumption 
that  it  was  sent  by  mail,  and  this  assump- 
tion is  based  upon  the  utterly  incompetent 
statement  of  Barnet  to  his  physicians.  The 
motive  for  the  alleged  killing  of  Bamet  is  so 
distinct  from  tlie  motive  assigned  for  the 
crime  charged  in  the  indictment  that  a  new 
and  common  motive  is  sought  in  the  allied 
forgeries  of  the  defendant,  and  this,  as  we 
have  seen,  is  the  creation  of  counsel  upon 
the  argument  of  the  appeal,  never  having 
been  suggested  upon  the  trial.  The  motive 
against  Bamet,  exploited  upon  the  trial,  was 
without  the  support  of  evidence,  since  a 
large  part  of  the  testimony  upon  that  sub- 
ject was  stricken  from  the  record.  But,  as- 
suming for  present  purposes  that  the  prosc- 


Upon  the  trial  it  was  proved  that  the  prisoner 
had  for  about  a  month  occupied  a  certain  house. 
The  police  attacked  fhc  house,  and  two  of  the 
women,  one  of  whom  was  the  wife  of  the  pris- 
oner, snatched  up  something  from  the  table, 
which  they  threw  Into  the  lire.  The  police 
overpowered  the  men  in  sufficient  time  to  pre- 
serve a  part  of  what  the  women  were  endeavor- 
ing to  destroy.  It  proved  to  be  a  fragment  of 
a  plaster  of  Paris  mould  of  a  half  crown.  It 
was  proved  that  the  prisoner,  thirteen  days  be- 
fore the  night  in  question,  passed  a  bad  half 
crown,  but  there  was  no  evidence  to  show  that 
the  bad  half  crown  which  he  passed  had  been 
made  in  the  mould  found  in  his  house.  In  de- 
llvorlnj;  the  Judgment  of  the  court,  Poliocic,  C. 
H..  said:  "We  are  all  of  opinion  there  was 
enough  evidence  to  be  left  to  the  Jury  to  enable 
tbdu  to  say  whether  the  mould  was  knowingly 
and  feloniously,  and  without  lawful  excuse,  in 
the  custody  and  possession  of  the  prisoner,  and 
that  the  conviction  for  the  felony  must  be  af- 
firmed. It  was  found  in  a  house  of  which  he 
was  the  master,  and  it  was  there  apparently  for 
a  felonious  purpose.  In  order  to  prove  the 
Bcienter,  evidence  of  other  substantive  offenses 
of  any  sort  having  a  tendency  to  prove  guilty 
knowledge  may  be  given.  If  a  man  is  charged 
with  a  commission  of  one  felony,  and  his  com- 
mission of  another  offense  has  a  tendency  to 
prove  guilty  knowledge  on  his  part,  no  doubt 
you  may  give  pv!vlence  of  that  fact  collaterally." 
In  the  following  additional  cases  It  is  held 
that  evidence  of  similar  instances  to  that  for 
which  the  accused  is  being  tried  may  be  re- 
ceived to  prove  Intent  or  guilty  knowledge: 
Tharp  v.  State.  15  Ala.  749 ;  Mount  v.  Com.  1 
Duv.  90  ;  SUte  v.  McAllister,  24  Me.  139 ;  Com. 
v.  Bigelow,  8  Met.  235  ;  Com.  v.  Jefferles,  7  Al- 
len. 548,  83  Am.  Dec.  712  :  State  v.  Mix,  15  Mo. 
i:>:\ ;  I>ougherty's  Case,  3  N.  Y.  City  Hall  Rec. 
148.  4  N.  Y.  City  Hall  Rec.  166 ;  State  v.  Twitty, 

0  N,  C.  (2  Hawks)  248;  State  v.  Williams.  2 
Rich.  L.  418.  45  Am.  Dec.  741  ;  Peek  v.  State, 
2  Humph.  78;  Hendrick  v.  Com.  5  I-«igh.  707; 
Com.  V.  Woodbury,  Thacher  Crira.  Cas.  47 ;  Kirk- 
wood's  Case,  1  Lewln  C.  C.  103  ;  Martin's  Case, 

1  I.ewin  C.  C.  104. 

15.   Embezzlement, 

Embezzlement  is  a  species  of  larceny  com- 
mitted by  a  person  acting  in  a  fiduciary  capac- 
ity, into  whose  possesion  the  money  or  other 
property  embezzled  originally  came  lawfully, 
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who  afterwards  wrongfully  converts  the  same 
to  his  own  or  another's  use  without  the  consent 
of  the  owner. 

In  trials  for  embezzlement  evidence  of  other 
contemporaneous  acts  of  a  similar  character  Is 
competent  for  the  purpose  of  showing  a  guilty 
intent,  and  to  repel  the  inference  or  defense  of 
accident  or  mistake. 

As  to  admission  of  evidence  of  other  offenses 
for  purpose,  of  showing  common  scheme,  plan, 
or  system,  see  supra.  III.  b,  5. 

Upon  the  trial  of  a  defendant  upon  an  indict- 
ment for  falsifying  his  accounts  as  United 
States  marshal,  other  false  accounts,  made  by 
the  defend.*int  at  about  the  same  time,  may  be 
Introduced  in  evidence  for  the  purpose  of  prov« 
ing  guilty  knowledge.  United  States  v.  Rus- 
sell. 19  Fed.  591. 

Upon  the  trial  of  an  Indictment  for  making 
false  returns  for  a  certain  quarter  year,  the 
prosecutor  was  allowed,  against  the  objection 
of  the  defendant,  to  introduce  In  evidence,  not 
only  the  false  returns  for  that  quarter,  but  other 
similar  returns  for  other  periods  before  and 
after  the  time  covered  by  the  indictment,  all  be- 
ing in  the  handwriting  of  the  defendant.  It 
was  held  that  there  was  no  error  in  this  ruling ; 
that,  where  the  question  is  one  of  fraudulent  in- 
tent, It  Is  allowable,  as  well  in  criminal,  as  in 
civil,  cases,  to  Introduce  evidence  of  other  acts 
and  doings  of  the  party  of  a  kindred  character, 
In  order  to  illustrate  or  establish  his  intent  or 
motive  in  the  particular  act  directly  In  Judg- 
ment. United  States  v.  Snyder,  4  McCrary, 
618,  14  Fed.  554. 

The  principle  is  well  settled  in  Alabama  that, 
on  a  trial  in  which  an  agent  Is  charged  with 
embezzling  the  funds  of  his  principal  which  have 
come  Into  his  hands  by  virtue  of  his  agency,  his 
conversion  of,  and  failure  to  account  for,  other 
sums  of  money  similarly  received  In  the  line  of 
his  agency  are  competent  testimony  on  the  in- 
quiry whether  the  act  was  done  knowingly  and 
Intentionally.  Lang  v.  State,  97  Ala.  41,  12  So. 
183. 

On  the  trial  of  a  Joint  indictment  charging  an 
employee  of  a  national  bank  with  having  unlaw- 
fully abstracted  money  from  the  Imnk.  and  the 
drawer  of  checks  upon  which  the  money  was 
paid  out  with  having  aided  and  abetted  in  such 
abbtractiou,  evidence  to  show  that,  while  the 
second  defendant  had,  apparently,  a  lialance  to 
his  credit,  as  shown  by  the  books,  his  account 
had  in  fact  been  overdrawn  for  years,  la  rele- 
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cation  did  in  fact  i»-ove  all  that  it  sought  to 
prove,  it  is  impossible  to  perceive  any  legal 
connection  between  the  two  cases.  Bamet 
was  said  to  have  been  poisoned  because  he 
had  interfered  in  the  defendant's  love  affair. 
Cornish  was  to  be  poisoned  because  he  had 
incurred  the  hatred  of  the  defendant  as  the 
result  of  quarrels  between  them  over  club 
matters.  Bamet  died  November  10th,  and 
Mrs.  Adams  died  seven  weeks  later.  Let  us 
suppose  that  the  defendant,  having  a  motive 
for  the  killing  of  Bamet,  had  shot  and  killed 
him  in  November,  1898,  and  that  in  dark- 
ness of  night  on  the  28th  day  of  December, 
1898,  some  one  had  shot  and  killed  Mrs. 
Adams  while  she  was  near  to  Cornish ;  that  in 
a  subsequent  investigation  it  had  transpired 
that  defendant  also  had  a  different  motive 


for  killing  Cornish,  thus  creating  the  suspi- 
cion that  the  bullet  which  killed  Mrs.  Adams 
had  been  intended  for  Comish,-~-could  it  be 
shown  that  the  defendant  shot  Bamet  to 
prove  that  he  shot  Mrs.  Adams?  The  two 
deaths  were  caused  by  the  same  means,  at 
different  times,  inspired  by  separate  motives, 
and  charged  against  one  person.  Is  there 
any  connection  between  the  two  crimes?  It 
is  said  that  the  connection  is  established  by 
the  Bamet  and  Cornish  letter-box  corre- 
spondence. Let  us  assume  for  the  present 
that,  the  Barnet  letters  were  competent  for 
all  the  purposes  for  which  they  were  used. 
Referring  to  the  Barnet  correspondence  and 
its  incidents,  it  appears  that  the  defendant 
rented  a  letter  box  in  the  name  of  Bamet. 
Through  it  the  letters  addressed  to  Barnet 


▼ant  and  admissible,  although  It  also  tends  to 
establish  other  offenses.  The  fact  that  a  prose- 
cution based  on  the  acts  offered  in  evidence 
would  have  1)€en  barred  by  the  statute  of  limita- 
tions is  immaterial.  Wolfaon  ▼.  United  States, 
41  C.  C.  A.  422,  101  Fed.  430.  For  dls.sentlngr 
ophaion  In  this  case,  see  41  C.  C.  A.  431,  102 
Fed.  134. 

Upon  the  trial  of  an  indictment  for  embezzle- 
ment of  public  moneys  the  prosecution  was  al- 
lowed to  prove,  against  the  objections  of  the  de- 
fendant, numerous  other  acts  of  embezzlement 
committed  by  the  defendant,  in  addition  to  the 
one  charged  in  the  information.  It  was  claimed 
on  the  part  of  the  defendant  that  no  evidence 
could  be  Introduced  on  behalf  of  the  people  re- 
specting any  other  crime  than  that  charged. 
The  court  held  that,  as  a  general  rule,  such  is 
undoubtedly  so ;  but  that  there  are  exceptions 
to  this  general  rule;  that  in  the  case  at 
bar,  the  avowed  object  of  the  district  at- 
torney In  introducing  evidence  of  other  acts 
of  embezslement  of  public  moneys  by  the  defend- 
ant was  simply  to  prove  a  guilty  Icnowledge  and 
a  criminal  Intent  in  the  appropriation  of  the 
$700  described  In  the  information ;  and  that 
there  were  numerous  authorities  holding  that 
the  evidence  admitted  was  competent  for  that 
purpose.  People  v.  Gray,  66  Cal.  271,  5  Pac. 
240. 

In  Reeves  v.  State,  95  Ala.  31,  11  So.  158, 
the  court  said :  "In  embezzlement,  generally, 
.     .  the  very  confidence  and  trust  reposed 

furnish  the  most  potent  means  for  its  accom- 
plishment and  effectual  concealment,  so  that 
guilt  can  generally  be  established  only  by  rea- 
sonable inferences  drawn'  from  the  general 
course  of  conduct  of  such  officer,  agent,  clerk, 
or  servant  with  respect  to  the  subject-matter  of 
his  trust,  and  from  all  the  facts  and  circum- 
stances surrounding  his  acts,  which  tend  to 
throw  light  upon,  or  illustrate,  their  nature.  Ker 
V.  People,  110  111.  627,  51  Am.  Rep.  706  [in- 
fra}. Again,  upon  this  principle,  evidence  of 
other  offenses  similar  to  those  charged  in  the 
Indictment  is  admissible.  A  single  act  charged 
In  an  indictment,  standing  alone,  might  be  sus- 
ceptible of  Inferences  of  honesty  of  purpose,  or 
of  mere  mistake,  which,  when  viewed  in  the 
light  of  a  long  course  of  conduct  and  of  repeated 
acts  of  a  similar  nature,  intimately  and  di- 
rectly connected  with  the  particular  accusation, 
would  be  utterly  inconsistent  with  such  Infer- 
ences, and  the  fraudulent  intent  with  which 
62  L.  K.  A. 


the  particular  act  was  done  demonstrated  be- 
yond all  reasonable  doubt." 

Where  the  defendant  had  been  convicted  of 
the  crime  of  embezzlement  of  public  funds,  as 
an  officer,  which  he  received  as  such  officer  for 
the  use  and  benefit  of  a  county,  and  fraudulently 
appropriated  to  his  own  use.  evidence  was  ad- 
mitted  showing   that   defendant   collected   per- 
sonal-property   taxes   from    other    parties,   and 
failed  to  pay  over  or  account  for  the  money  so 
collected.     The  court  held  that    this    evidence 
was  admissible  for  the  purpose  of  showing  guilty 
knowledge  and  intent   in  the  appropriation  of 
the  moneys   alieged   to  have    been    embezzled. 
People  v.  Cobler,  108  Cal.  538,  41  Pac.  401. 
A  statute  of  Florida  provides  that,  upon  th< 
I  trial   of  an  indictment  for  embezzlement,   evl 
j  dence  might  be  given  of  any  eml>ezzlement  com- 
!  mitted  within  six  months  after  the  time  state'.' 
I  in  the  Indictment.     Kev.  Stat.  §  2897. 
I      In  Thalheim  v.  State.  38  Fla.  169,  20  So.  938 
;  the  court,  in  holding  that  a  fact  or  circumstanci 
i  occurring  prior  to  the  time  stated  in  the  indict 
ment  might  be  admitted,  where,  taken  into  con 
sideration  with  other  evidence  in  the  case,  i\ 
tends  to  show  a  specific  act  of  embezzlemenv. 
within  the  period  provided  by  the  act,  and  is, 
therefore,    proper    to   be    received   in   evidence, 
said :     "The  authorities  even  go  so   far  as  to 
permit  proof  of  other  acts  of  embezzlement  be- 
sides those  put  In  issue  by  the  indictment,  when 
such  acts  tend  to  show  the  fraudulent  intent  of 
the  defendant  in  committing  the  specific  embez- 
zlement for  which  he  is  being  tried." 

Defendant  was  indicted  for  embezzlement  in 
converting  to  his  own  use,  while  treasurer  of  a 
railroad  corporation,  the  funds  of  the  corpora- 
tion. A  paper  was  drawn  up  by  the  defendant 
as  a  statement  of  all  sums  taken  by  him.  He 
was  indicted  for  the  conversion  of  one  item 
stated  In  that  paper,  of  $.'1,000.  In  holding  that 
the  other  acts  of  a  similar  character,  which  were 
enumerated  with  the  $5,000  charged  in  the  in- 
dictment, in  the  paper  drawn  up  by  the  defend- 
ant, the  sums  were  admissible  in  evidence  to 
show  the  intent  with  which  the  act  charged  was 
committed.  The  court  said :  "The  intent  and 
purpose  of  the  defendant,  in  the  withdrawal  of 
the  sum  of  $5,000  from  the  treasury  of  the  cor- 
poration, and  in  the  disposal  and  appropiiatlon 
which  he  made  of  It,  was  an  essential  matter  of 
inquiry  in  relation  to  the  Issue  to  be  tried.  His 
alleged  guilt  consisted,  not  merely  in  the  con-  . 
version  of  the  money,  but  in  its  fraudulent  con- 
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were  received.  There  is  no  suggestion  of 
Cornish  in  the  renting  of  the  box,  or  in  any 
of  the  communications  which  passed  to  and 
fro  in  the  name  of  Bamet.  When  the  de- 
fendant undertakes  to  describe  a  person  who 
is  not  Bamet,  as  it  is  said  he  did  in  the 
''diagnosis  blank/'  he  describes  himself. 
Seven  months  later,  and  six  weeks  after  the 
death  of  Bamet,  the  defendant  rents  a  letter 
box  in  the  name  of  Cornish.  This  was  the 
medium  under  cover  of  which  the  Cornish 
correspondence  was  sent  and  received. 
Neither  in  the  renting  of  this  box,  nor  in 
any  of  the  letters  addressed  to,  or  written  in 
the  name  of,  Cornish,  is  there  any  reference 
to  the  Bamet  case.  Where  is  the  connec- 
tion between  them?  It  is  argued  that  it  ex- 
ists in  the  similarity  of  the  methods  em- 


ployed in  the  two  eases,  and  in  the  identity 
of  the  remedies  written  for  in  both  names. 
It  is  true  that  "calthos"  and  "Kutnow" 
powder  were  found  among  the  belongings  of 
Bamet.  The  same  things  were  found  in  the 
letter-box  agency  of  Koch,  addressed  to  Cor- 
nish, but  placed  in  the  wrong  box,  and  there- 
fore never  delivered  until  given  up  to  the 
police.  What  do  these  things  prove?  Sim- 
ply this:  That,  if  the  same  person  was 
operating  through  both  boxes,  he  was  em- 
ploying similar  means  for  diiTerent  ends,  or 
for  some  common  purpose  not  disclosed  by 
this  record.  The  methods  referred  to  are  as 
identical  as  any  two  shootings,  stabbings,  or 
assaults,  but  no  more  so.  In  this  connection 
it  may  be  well  to  remember  that  Kutnow 
powder  was  not  written  for  in  the  name  of 


version  to  bis  own, use.  Hence,  It  was  compe- 
tent for  the  Kovernm'ent  to  Introduce  evidence 
of  any  facts  tending  directly  to  show  his  fraud- 
ulent intent,  or  from  which  that  intent  might 
Justly  and  reasonably  be  inferred.  It  was  in 
this  view  that  the  government  was  permitted  to 
lay  before  the  jury  proof  of  the  embezzlement 
by  the  defendant  of  the  several  sums  of  money 
mentioned  in  the  written  statement  which  con- 
stituted a  part  of  his  confessions."  Com.  v. 
Tuckerman,  10  Gray,  173. 

Where  defendant  was  on  trial  for  embezzle- 
ment by  taking  the  money  of  his  employer,  there 
was  evidence  that,  in  a  conversation  subsequent 
to  the  alleged  acts  of  embezzlement,  the  defend- 
ant admitted  that  he  had  been  taking  money 
from  his  employer  "all  along,  ever  since  he  be- 
gan to  work  for  him,  but  could  not  say  how  much 
he  had  taken."  The  Judge  Instructed  the  jury 
that  they  should  not  consider  this  confession, 
unless  it  had  reference  to  some  of  the  specific 
matters  charged  in  the  indictment.  It  was  held 
that  this  was  certainly  sufficiently  favorable  to 
the  defendant,  as  testimony  in  reference  to  sim- 
ilar transactions  la  admissible  to  show  the  crim- 
inal intent  of  a  party  when  other  transactions 
of  the  same  general  character,  and  connected 
therewith,  are  investigated.  Com.  v.  Bawtelle, 
141  Mass.  140,  5  N.  E.  312. 

The  prisoner,  a  member  of  a  friendly  society, 
was  employed  to  receive  the  weekly  payments 
made  by  the  members.  He  gave  correct  re- 
ceipts to  the  members,  but  omitted  to  enter  in 
the  contribution  and  cash  books  a  large  num- 
ber of  the  sums  so  received.  On  being  called 
upon  for  an  explanation  he  admitted  that  he 
had  received  the  sums  so  omitted.  It  was  held 
that  he  was  guilty  of  embezzlement,  and  that, 
upon  the  trial,  these  books  which  were  tendered 
generally  in  evidence  were  properly  received 
over  the  objection  of  the  prisoner  that  the  evi- 
dence must  be  confined  to  the  three  particular 
entries  referring  to  the  three  charges  in  the  in- 
dictment. This  objection  was,  however,  over- 
ruled, and  the  case  left  to  the  jury.  Reg.  v. 
Proud,  I^igh  &  C.  97,  31  L.  J.  M.  C.  N.  S.  71, 
8  Jur.  N.  S.  142,  5  L.  T.  N.  S.  331,  10  Week.  Rep. 
62,  9  Cox  C.  C.  22. 

The  prisoner  was  indicted  for  embezzlement. 
The  evidence  on  the  trial  showed  that  It  was 
the  prisoner's  duty  to  make  out  weekly  accounts 
of  the  payments  made  by  him,  by  entering  them 
in  a  book,  and  adding  them  up  at  the  end  of 
each  week.  On  three  several  occasions  within 
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six  months  the  prisoner  entered  the  payments 
made  by  hun  correctly,  but,  in  adding  up  the 
items,  made  the  totals  £2  greater  than  they 
really  were,  and  took  credit  with  his  employers 
for  the  larger  amount.  These  were  the  cases  on 
which  the  indictment  was  founded.  At  the  trial, 
evidence  was  tendered  that  on  a  series  of  oc- 
casions before  and  after  those  mentioned  in  the 
indictment  precisely  similar  errors  had  been 
made  by  the  prisoner,  and  advantage  taken  of 
them  by  him,  which  was  objected  to.  It  was 
held  that,  to  explain  motives  and  intentions, 
this  evidence  was  admissible.  Reg.  v.  Richard- 
son. 2  Fost.  &  F.  343,  8  Cox  C.  C.  448. 

An  indictment  charged  a  prisoner  with  hav- 
ing, as  a  booking  clerk  of  certain  steamship  own- 
ers, embezzled  the  money  of  his  master  on  three 
separate  occasions,  the  charges  being  contained 
in  three  counts  of  the  same  indictment.  In 
support  of  the  first  count,  it  was  proved,  among 
other  things,  that  the  prisoner  received  money 
for  the  carriage  of  animals  by  steamer,  which 
it  was  his  duty  to  pay  over  to  his  master's  cash- 
ier, which  he  failed  to  do ;  in  support  of  the  sec- 
ond count,  that  he  was  supplied  with  a  number 
of  tickets  for  Issue  to  passengers  by  his  master's 
steamers,  which  purported  to  be  numbered  con- 
secutively, but  were  not  examined  before  they 
were  delivered  to  him.  The  tickets  were  tied 
up  in  bundles,  and  were  in  the  prisoner's  charge, 
he  alotit!  having  a  key  of  the*  case  in  which  they 
were  kept.  Certain  tickets  bearing  numbers 
corresponding  to  the  numbers  of  certain  of  the 
tickets  in  one  of  the  bundles  delivered  to  the 
prisoner,  assuming  such  bundles  to  have  been 
complete,  were  put  in  evidence,  which  tickets 
were  stamped  in  a  manner  similar  to  other 
tickets  which  the  prisoner  had  issued  to  passen- 
gers by  one  of  the  steamers,  and  which  were 
notched  as  they  would  have  been  had  they  been 
used  by  passengers  on  board  such  steamer,  and 
evidence  was  given  that  the  prisoner  had  not 
handed  over  to  the  cashier  any  money  in  respect 
of  such  tickets.  Evidence  was  also  given  in 
support  of  the  third  count,  but  upon  this  count 
the  Jury  found  the  prisoner  not  guilty,  while 
they  convicted  him  upon  the  first  and  second 
counts.  The  jury  were  directed,  as  to  the  first 
count,  that  they  might  take  into  consideration 
the  evidence  given  as  to  the  prisoner's  conduct 
I  in  relation  to  the  matters  charged  in  the  second 
and  third  counts ;  and,  as  to  the  second  count, 
'  that,  if  they  were  of  opinion  from  the  whole 
of  the  evidence  that  the  prisoner  had  issued  the 
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Cornish  until  tlie  21»t  day  of  December, 
18D8,  the  very  day  on  which  the  bottle 
holder  was  purchased  which  exactly  fitted 
the  bottle  of  bromo  seltzer  containing  the 
poison  sent  to  Cornish.  This  would  indicate 
that  when  the  Cornish  letter  was  written, 
asking  for  a  sample  of  Kutnow  salts,  the  ve- 
hicle had  already  been  chosen  for  the  poison 
that  was  to  be  sent  Cornish.  While  this 
fact  would  not  necessarily  be  inconsistent 
with  the  poisoner's  efforts  to  obtain  other 
materials  to  effect  his  designs  if  the  bromo 
seltzer  should  fail,  it  remains  true  that 
whatever  was  done  in  December  had  refer- 
ence to  the  death  of  Cornish,  and  not  of  Bar- 
net  ;  the  latter  having  died  in  November.  It 
is  also  urged  that  the  poison  which  caused 
the   death  of  Mrs.   Adams  was  one  which 


could  only  be  secretly  and  successfully  pro- 
duced and  administered  by  a  person  who  had 
tho  requisite  knowledge  and  skill,  and  there- 
fore it  was  proper  to  show  the  use  of  the 
same  poison  in  a  previous  case.  Other  evi- 
dence had  been  properly  admitted  to  show 
that  the  defendant  had  the  knowledge,  skill, 
appliances,  and  opportunity  to  produce  the 
poison  used  in  the  Adams  case.  It  is  as 
plain  as  that  two  and  two  make  four  that 
the  man  who  could  produce  it  in  one  case 
could  do  so  in  another.  But  the  naked  fact 
that  the  same  means  were  used  in  the  two 
cases  simply  proves  that  two  distinct  crimes 
may  have  beeen  committed  by  the  same  per- 
son by  similar. means.  There  is  not  a  fact 
or  circumstance  in  the  Bamet  case  that, 
taken  by  itself,  legitimately  tends  to  prove 


tickets  for  money  in  the  ordinary  way,  and 
taken  the  money  he  had  received  for  his  own 
use,  roaklug  false  entries  In  his  books  to  con- 
ceal It,  they  might  find  him  guilty.  It  was  held 
that  the  Jury  were  Justified  In  presuming,  from 
the  evidence  in  support  of  the  second  oounr, 
that  the  prlsouer  had  Issued  tickets  and  received 
money  for  them,  which  he  had  appropriated; 
and  that  they  were  at  liberty,  in  order  to  arrive 
at  a  conclusion  upon  any  one  of  the  charges,  to 
take  into  consideration  the  evidence  given  In 
support  of  the  other  charges,  notwithstanding 
the  fact  that  upon  one  of  such  charges  they 
found  a  verdict  of  not  guilty.  Reg.  v.  Stephens, 
58  L.  T.  S.  S.  776,  16  Cox  C.  C.  387,  52  J.  P. 
823. 

The  Indictment  seems  to  have  been  framed  un- 
4Ser  an  act  of  Parliament  permitting  three  dis- 
tinct and  different  embezzlements  to  be  united 
In  one  Indictment.  Lord  Chief  Justice  Cole- 
ridge said :  "I  am  of  opinion  that  this  con- 
viction should  be  affirmed,  and  that  there  was 
no  misdirection  by  the  learned  recorder.  The 
Indictment  contains  three  separate  charges  of 
embezzlement  of  three  separate  sums  on  three 
separate  occasions  from  the  same  masters,  and, 
of  course,  separate  evidence  would  have  to  be 
siven  upon  each  charge.  Now,  Inasmuch  as.  If 
you  could  only  indict  a  person  in  respect  of  one 
embezzlement  in  an  indictment,  it  might  easily 
be  said  to  have  arisen  out  of  a  mistake  In  his 
accounts,  although  there  might  really  have  been 
a  number  of  other  cases  against  him,  the  leglsla- 
tnre  very  properly  enables  three  separate 
charges  to  be  Included  in  the  same  Indictment. 
If,  therefore,  any  evidence  tendered  In  the 
•course  of  the  trial  was  relative  to  any  one  of 
the  charges,  it  was  admissible  in  consequence  of 
the  express  enactment  of  the  act  of  Parliament ; 
and  in  this  case  It  is  admitted  that  the  evidence 
tendered  in  support  of  the  first  count  was  ad-, 
missible,  and  rightly  admitted,  and  that  the  re- 
corder could  not  have  rejected  it  had'  he  been 
told  that  it  would  not  go  to  prove  the  second 
or  third  counts.  The  evidence  was  clearly  ad- 
missible when  it  was  given,  and  It  went  to  the 
jury,  who  had  the  three  charges  left  to  them, 
and  were  told  that  they  must  consider  the 
three  cases  separately.  They  acquitted  the 
prisoner  on  the  third  count,  but  found  him 
guilty  on  the  flrst  and  second  counts.*'  Man- 
Isty,  J.,  stated  that  he  was  of  the  same  opinion, 
and  declined  to  say  anything  except  upon  the 
allegation  that  there  was  a  misdirectloc  ^n  tell- 
62  L.  R.  A. 


Ing  the  Jury  that  they  might  take  into  con- 
sideration the  evidence  given  in  support  of  the 
second  and  third  counts  In  considering  the 
flrst  couuL  He  proceeded  to  say,  further : 
"There  were  three  counts,  charging  three  em- 
bezzlements. As  to  the  first  count,  the  evidence 
was  not  sufficient  to  convict  the  prisoner.  Now, 
in  the  flrst  place,  was  the  evidence  admissible? 
I  take  it  as  a  general  rule  that  evidence  ought 
to  be  confined  to  the  particular  Issue  upon 
which  it  is  given  ;  and  here  it  Is  said  there  are 
three  issues.  But  the  general  rule  is  subject 
to  several  exceptions,  one  of  which  Is  with  a 
view  of  explaining  the  object  and  intention  of 
the  prisoner.'*  He  afterwards  quoted  the  case 
of  Reg.  V.  Richardson,  2  Post.  &  F.  343,  8  Cox 
C.  C.  448,  nupra^  and  stated  that,  while  numbers 
of  instances  are  given  in  illustration  of  the  rule, 
he  did  not  think  he  could  refer  to  any  case 
which  put  it  more  clearly  than  what  Hawkins, 
J.,  said  in  his  opinion,  even  If  there  had  been 
no  second  or  third  count,  but  all  the  evidence 
offered  was  admissible  on  the  Issue  raised  on  the 
first  count  of  the  indictment;  that  one  of  the 
essential  Ingredients  of  the  Indictment  for  em- 
bezzlement is,  that  the  conversion  of  the  money 
should  be  fraudulent,  that  the  evidence  was 
equally  admissible  If  the  second  or  third  counts 
were  struck  out,  for  the  Jury  were  told  that  they 
were  entitled  to  consider  it,  in  order  to  show 
whether  It  was  an  accidental  misappropriation 
or  not ;  and  that  he  did  not  like  to  call  It  an  ex- 
ception to  the  general  rule,  for  he  considered  it 
was  evidence  directly  applicable  to  the  issue  in 
order  to  prove  fraud,  and  was  clearly  of  opinion 
that  the  conviction  was  right  and  ought  to  be 
affirmed.  The  other  Judges  were  of  the  same 
opinion,  and  the  conviction  was  affirmed.  Ibid. 
Upon  the  trial  of  an  indictment  against  a 
member  of  a  copartnership  for  receiving,  on 
account  of  the  partnership,  three  different  sums 
of  money,  all  charged,  in  three  separate  counts, 
to  have  been  received  within  six  months  of  each 
other,  and  embezzling  the  same,  it  appeared  that 
it  was  his  duty  to  receive  money  of  the  partner- 
ship, and,  once  a  week,  to  render  an  account 
and  pay  over  the  gross  amount  received  during 
the  previous  week.  During  each  of  three  sev- 
eral weeks,  within  six  months,  the  prisoner  re- 
ceived various  small  sums,  and  failed  to  ac- 
count for  them  at  the  end  of  the  week,  or  to 
pay  the  gross  amount,  but  embezzled  the 
money.  The  court  held  that  he  might  properly 
be  charged  with  embezzling  the  weekly  aggre- 
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any  essential  fact  in  the  Adams  case  until 
we  come  to  the  subject  of  the  handwriting 
of  the  Bamet  and  Cornish  letters,  and  that 
will  be  considered  under  the  head  of  hand- 
writing evidence. 

Vifth.  As  to  identity;  Another  exception 
to  the  general  rule  is  that,  when  the  evidence 
of  an  extraneous  crime  tends  to  identify  the 
person  who  committed  it  as  the  same  person 
who  committed  the  crime  charged  in  the  in- 
dictment, it  is  admissible.  There  are  not 
many  reported  cases  in  which  this  exception 
seems  to  have  been  affirmatively  applied.  A 
far  larger  number  of  cases,  while  distinctly 
recognizing  its  existence,  have  held  it  inap- 
plicable to  the  particular  facts  then  before 
the  court.  The  reason  for  this  is  obvious. 
In  the  nature  of  things,  there  cannot  be 
many  cases  where  evidence  of  separate  and 


distinct  crimes,  with  no  unity  or  connection 
of  motive,  intent,  or  plan,  will  serve  to  le- 
gally identify  the  person  who  committed  one 
as  the  same  person  who  is  guilty  of  the 
other.  The  very  fact  that  it  is  much  easier 
to  believe  in  the  guilt  of  an  accused  person 
when  it  is  known  or  suspected  that  he  has 
previously  committed  a  similar  crime  proves 
the  dangerous  tendency  of  such  evidence  to- 
convict,  not  upon  the  evidence  of  the  crime 
charged,  but  upon  the  superadded  evidence 
of  the  previous  crime.  Hence  our  courts 
have  been  proverbially  careful  to  subject 
such  evidence  to  the  most  rigid  scrutiny,  and 
have  invariably  excluded  it  in  cases  wher& 
its  relevancy  and  competency  were  not  clear- 
ly shown.  As  was  said  in  People  v.  Sharp, 
107  N.  Y.  471,  14  N.  E.  346,  such  evidence 
"tends  necessarily  and  directly  to  load  th& 


gates;  that  three  acts  of  embezzlement  of  such 
weekly  aggregates  within  three  months  might  be 
charged  and  proved  under  one  Indictment ;  and 
that  evidence  of  the  small  sums  received  during 
each  week  was  admissible  to  show  how  these  ag- 
gregates were  made  up.  The  court  said  that 
it  was  quite  true  that  if  a  man  receives  a  num- 
ber of  separate  sums  and  has  to  account  for 
each  of  them  separately,  only  three  instances  of 
failure  to  account  can  be  proved  under  one  in- 
dictment. That  thus,  if  there  would  he  one  on 
Monday  and  one  oa  Tuesday  and  one  on  Wednes- 
day, etc.,  ouly  three  defaults  could  be  charged 
and  proved ;  that,  even  in  such  a  case,  evidence 
of  other  instances  might  be  given  in  order  to 
show  that  the  instances  charged  were  not  mere- 
ly accidental,  hut  that  what  was  done  was  done 
intentionally  and  fraudulently.  Queen  v.  Balls, 
1j.  R.  1  C.  C.  328.  40  L.  J.  M.  C.  N.  S.  148,  1 
Moody  C.  C.  470.  12  Cox  C.  C.  96,  24  L.  T.  N. 
8,  760,  19  Week.  Rep.  876. 

On  the  trial  of  an  indictment  for  embezzle- 
ment by  the  defendant,  as  clerk  of  the  circuit 
court,  of  money  received  hy  him  in  his  official 
capacity,  belonging  to  the  state,  known  as  so- 
licitors* fees,  evidence  was  given,  over  the  ob- 
jection of  the  defendant,  to  prove  the  taking  of 
fees  other  than  those  stated  in  the  indictment. 
The  evidence  introduced  hy  the  state  related  to 
solicitors'  fees  on  convictions  of  persons,. other 
than  those  with  which  tbc  solicitor  elected  to 
charge  the  defendant,  and  consisted  of  proof  of 
the  convictions  of  such  persons,  the  collection 
of  solicitors'  fees  by  the  sheriff,  and  the  re- 
ceipts of  defendant  for  the  same;  also,  of  the 
transcript  of  the  auditor's  office  of  the  reports 
of  defendant,  of  the  amount  of  solicitors'  fees 
paid  in  the  cases  of  conviction,  and  that  no  part 
thereof  had  been  paid  hy  defendant.  The  so- 
licitors' fees  thus  reported  accrued  at  the  fall 
term  of  one  year,  and  the  spring  and  fall  terms 
of  the  following  year,  of  the  circuit  court.  It 
was  held  that  these  facts  showed  that  the  proofs 
offered  of  other  acts  of  embezzlement  were  en- 
tirely and  directly  connected  with  the  particu- 
lar accusation  against  defendant,  and  the  evi- 
dence adduced  to  establish  it ;  that  they  formed, 
to  some  extent,  parts  of  one  transaction,  and 
were  material  to  show  the  knowledge  and  In- 
tent with  which  the  particular  acts  charged 
were  committed,  and  tended  to  rebut  any  infer- 
ence of  accident  or  mistake.  SUnley  v.  State, 
88  Ala.  154,  7  So.  273. 
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On  a  trial  for  embezzlement  it  Is  not  error  to- 
permit  the  state,  over  the  objections  of  the  de- 
fendant, to  Introduce  evidence  tending  to  show 
separate  and  distinct  acts  of  embezzlement  as 
proof  of  the  substantive  offense  charged,  as  such 
several  acts  are,  in  fact  and  in  law,  a  single 
embezzlement  and  it  is  a  satisfactory  answer  to- 
the  objection,  that  the  evidence  shows  the  crime 
to  have  been  a  continuing  offense,  committed  by 
a  trusted  servant  by  means  of  a  series  of  con- 
nected transactions,  and  in  such  case  a  charge 
of  embezzlement  on  a  certain  day  would  cover 
and  admit  evidence  of  the  whole.  Brown  v. 
State,  18  Ohio  St  496:  Ker  v.  People, 
110  111.  627,  51  Am.  Rep.  706;  State  v. 
Pratt,  98  Mo.  482,  11  S.  W.  977;  Campbell  v. 
State,  35  Ohio  St.  70 ;  State  v.  Reinhart,  26  Or. 
466,  38  Pac.  822. 

But  in  Edelhoff  v.  State.  5  Wyo.  19,  36  Pac. 
627,  which  was  an  indictment  for  embezzlement, 
it  was  held  that,  where  the  evidence  discloses 
that  the  embezzlement  consisted  of  collecting- 
rents  monthly,  from  a  tenant  of  the  employer, 
and  retaining  the  same,  reporting  monthly  that 
the  premises  were  vacant  and  unoccupied,  there 
was  a  separate  and  distinct  act  of  embezzlement 
at  each  monthly  period ;  and,  as  the  Indictment 
charged  but  one  offense,  and  the  verdict  fixed' 
the  amount  embezzled  as  the  whole  sum  of  all 
the  conversions,  the  verdict  was  erroneous  as 
a  conviction  of  several  offenses  when  but  on^ 
was  charged.  In  laying  down  this  proposition, 
the  court  said :  "It  seems  to  us  that  the  of- 
fense  of  embezzlement  was  complete  in  each 
month,  as  all  the  elements  of  the  crime  were 
present,  and  the  offense  of  embezzlement  was 
complete.  These  monthly  offenses  were  not  de- 
pendent upon  each  other,  and,  taken  together,  do- 
not  constitute  a  single  fact  of  one  endeavor. 

Neither  was  the  offense  a  continuing  one,  as 
it  presents  none  of  the  conditions  of  the  old 
illustration, — that  of  a  felonious  taking  of  gas 
from  a  main  or  wine  from  a  butt  by  means  of 
a  tube,  where  the  felonious  asportation  was 
uninterrupted  and  continuous.  The  receipt  of 
the  money  was  shown  ;  the  report  that  the  house 
for  which  the  rent  was  collected  was  vacant, 
which  was  tantamount  to  a  denial  of  the  receipt 
of  the  money  for  It,  the  false  accounting,  and 
the  failure  to  pay  over  or  account  for  the 
money, — present  for  each  month  a  clear  case  of 
embezzlement,  and  gU.tiie^ piemen ts  of  the  crime. 
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priBoner  down  with  separate  and  distinct 
ehfti^ges  of  past  crime,  which  it  cannot  be 
supposed  he  is  or  will  be  in  proper  condition 
to  meet  or  explain,  and  which  necessarily 
tend  to  very  gravely  prejudice  him  in  the 
minds  of  the  jury  upon  the  question  of  his 
guilt  or  innoc^ice."  Such  evidence  gives  op- 
portunity for  the  conviction  of  an  accused 
person  upon  mere  prejudice,  instead  of  by 
evidence  showing  the  actual  commission  of 
the  crime  for  which  a  defendant  is  on  trial. 
It  compels  a  defendant  to  meet  an  accusa- 
tion not  charged  in  the  indictment,  which  he 
might  successfully  refute  if  given  the  oppor- 
timity  to  do  so  unembarrassed  by  other 
issues. 

Before  applying  the  exception  under  dis- 
cussion to  the  case  at  bar,  let  us  examine  a 
few  authorities  which  illustrate  the  theoiy 


upon  which  evidence  of  previous  crimes  ib 
admissible  to  identify  the  person  who  is 
charged  with  the  commission  of  the  crime 
set  forth  in  the  indictment.  In  People  v. 
Rogers,  71  Cal.  665,  12  Pac.  679,  the  defend- 
ant was  convicted  of  a  murder  committed  by 
him  while  burglariously  entering  the  house 
of  the  deceased.  Evidence  was  received  tend- 
ing to  show  that  the  defendant  had  com- 
mitted a  prior  burglary  at  which  he  had 
stolen  a  knife  and  chisel,  and  still  another 
burglary  at  which  he  had  stolen  a  pistol. 
The  evidence  also  tended  to  show  that 
the  burglary  at  the  house  of  the  deceased 
had  been  committed  by  means  of  the  knife 
and  chisel,  and  that  the  deceased  had  been 
killed  with  the  pistol  which  the  defendant 
had  previously  stolen.  It  will  be  seen  at 
once  that  there  was  such  a  palpable  connec- 


Cacb  transaction  is  separate  and  distinct,  and 
In  no  manner  dependent  upon  another.*' 

This  case  would  seem  to  be  at  odds  with 
Brown  v.  State,  18  Ohio  St.  496,  and  State  v. 
Relnhart,  26  Or.  466,  38  Pac.  822,  and  the  sev- 
eral other  cases  on  the  subject,  before  cited,  and 
which  an  attempt  Is  made  to  distinguish,  with 
what  success  a  reading  of  the  case  will  exhibit. 
There  is  no  doubt  but  that  the  weight  of  au- 
thority is  to  the  elfect  that,  where  there  are 
sereral  frequent  and  continuous  acts  of  embes- 
zlement,  they  may  all  be  given  In  evidence,  and 
therefore  the  defendant  may  be  convicted  gen- 
erally of  the  crime. 

In  Kribs  v.  People,  82  III.  425,  which  was  a 
writ  of  error  from  the  circuit  court,  where  a 
conviction  had  been  had  for  an  embezzlement, 
the  court  suid :  "On  the  trial,  the  court  allowed 
the  people,  over  the  objection  of  the  defendant, 
to  prove  that  the  defendant  had  collected  or  re- 
ceived money  belonging  to  other  parties,  and  on 
several  occasions,  >vhich  he  had  fraudulently 
converted  to  his  own  use.  This  was  error.  The 
evidence  should  have  been  confined  to  the  charge 
for  which  the  defendant  was  Indicted.  On  the 
trial  of  this  Indlcttnent,  the  law  did  not  require 
him  to  come  prepared  to  meet  other  charges,  nor 
does  it  follow,  because  he  may  have  been  guilty 
of  other  like  offenses,  that  he  was  guilty  of  the 
offense  charged  iu  the  Indictment.  The  evi- 
dence should  have  been  confined  strictly  to  the 
offense  charged  in  the  indictment." 

Upon  the  trial  of  an  indictment  charging  the 
defendant  with  embezzling  the  money  of  a  com- 
pany while  acting  as  an  ofilcer  of  the  same,  it 
was  held  error  to  permit  the  prosecution  to  show 
that  the  defendant,  with  a  person  claiming  to 
act  as  president,  had  executed  a  deed  conveying 
to  a  third  person  land  belonging  to  the  company 
for  shares  of  the  capital  stock  of  the  company, 
which  stock  at  the  time  of  such  conveyance  was 
worthless,  for  the  purpose  of  defrauding  the 
company.  The  court  said  that  there  was  no 
fact  in  the  record  legitimately  bearing  upon  the 
case  being  tried,  which  in  the  slightest  manner 
was  elucidated  by  this  land  transaction.  That 
it  was  not  in  itself  competent  evidence  tending 
to  prove  the  embezzlement,  and  that  it  did  not 
tend  remotely  to  explain  any  material  fact  in 
the  case.  And  that  Its  effect,  therefore,  was 
to  place  the  defendant  before  the  Jury  as  a  cor- 
rupt man.  capable  of  committing  at  least  a 
fraud  upon  the  rights  of  the  company  for  which 
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he  was  then  secretary  and  treasurer.  Malcolm- 
son  V.  State,  25  Tex.  App.  267,  8  S.  W.  468. 

The  defendant  was  agent  of  an  express  com- 
pany, and  as  such  received  into  his  hands  money 
belonging  to  the  company.  It  was  his  duty  to 
send  to  the  principal  office  weekly  reports  of  the 
money-order  business  of  his  local  oflUce  accom- 
panied by  the  amount  due  the  company.  The 
defendant  was  indicted  for  the  embezzlement  of 
$5,800  of  the  funds  of  the  company.  The  em- 
bezzlement was  alleged  to  have  occurred  on  the 
15th  of  April,  1889.  It  appeared  that  defend- 
ant had  correctly  reported  the  money-order  busi- 
ness up  to  that  date.  It  appeared,  however, 
that  the  reports  were  delayed  by  defendant. 
Evidence  of  the  disposition  by  defendant  of 
money  orders  of  the  company  for  his  own  use 
prior  to  that  date  was  admitted.  It  was  held 
not  to  be  error,  as  it  tended  to  connect  him  with 
the  subsequently  discovered  deficit.  Territory 
v.  Meyer  (Ariz.)  24  Pac.  183. 

By  a  statute  of  Minnesota,  under  an  indict- 
ment for  statutory  larceny  or  embezzlement,  the 
state  may  prove  any  and  all  acts  of  embezzle- 
ment by  the  defendant  in  the  same  employ- 
ment, committed  within  six  months  next  after 
the  time  stated  in  the  indictment;  and  the  de- 
fendant may  be  convicted  of  the  whole.  But, 
under  such  an  indictment,  evidence  of  acts  of 
embezzlement  committed  prior  to  the  time 
stated  in  the  indictment  Is  Inadmissible  as  evi- 
dence of  the  substantive  offense.  It  would  only 
be  admissible,  if  at  all,  for  a  collateral  purpose ; 
for  example,  the  showing  the  intent  with  which 
the  acts  relied  on  as  constituting  the  substan- 
tive offense  were  committed.  State  v.  Holmes. 
65  Minn.  230,  68  N.  W.  11. 

On  a  prosecution  for  embezzlement,  evidence 
that  defendant,  two  months  after  the  offense 
charged  in  the  information,  embezzled  another 
sum  of  money  from  his  principal,  is  not  admis- 
sible to  show  his  intention  in  taking  the  first 
sum.     People  v.  Hill  (Cal.)  34  Pac.  854. 

16.  Receiving  stolen  property. 

Receiving  stolen  property  knowing  it  to  be 
stolen  is  a  crime  in  which,  as  its  name  implies, 
the  guilty  knowledge  of  the  theft  must  be  estab- 
lished to  Justify  a  conviction.  It  is  for  this 
reason  that,  on  a  trial  for  this  offense,  evidence 
of  a  former  receipt  by  the  accused  of  goods  urj^t 
der  circumstances  showing  knowledge  of  theulC 
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tion  between  the  several  crimeB  referred  to 
that  the  identification  of  the  means  used  in 
the  commission  of  the  crime  charged,  while 
incidentally  proving  the  defendant  guilty  of 
other  crimes,  also  directly  identified  him  as 
the  person  who  waA  guilty  of  the  murder. 
In  Com,  V.  Choate,  105  Mass.  451,  the  de- 
fendant, a  ship  joiner,  was  indicted  for  burn- 
ing the  buildings  of  one  Ackerman.  The 
charred  remains  of  a  box  of  peculiar  con- 
struction and  equipment  were  found  on  the 
groimd  beside  one  of  these  buildings.  After 
the  fire  the  defendant  fled  from  the  state. 
Soon  thereafter  his  shop  was  searched,  and 
certain  tools  and  materials  were  *  found, 
which,  upon  inspection  and  comparison, 
tended  to  show  that  the  box  found  at  Acker- 
nuiu's  buildings  had  been  made  in  the  de- 
fendant's shop  from  the  materials  and  with 


the  tools  that  were  there.  Another  box  of 
similar  design,  material,  and  workmanship 
had  been  previously  found  at  a  church  near 
by,  under  conditions  indicating  an  attempt 
at  incendiarism.  Comparison  was  made  be- 
tween the  box  first  found  and  a  piece  of  wood 
in  defendant'  shop,  and  it  was  shown  that 
they  had  been  originally  parts  of  the  same 
piece  of  wood.  An  anonymous  letter  which 
had  been  sent  to  the  municipal  authorities, 
threatening  general  incendiarism,  was  shown 
to  have  been  written  by  the  defendant.  The 
admission  of  the  evidence  relating  to  the  box 
found  at  the  church  was  upheld  on  the 
ground  that  "it  tended  to  show  that  the  de- 
fendant was  possessed  of  the  requisite  skill, 
materials,  tools,  and  opportunity  to  have 
made  the  box  used  at  the  Ackerman  fire,*' 
and,  in  connection  with  said  letter,  "to  show 


having  been  stolen  is  competent  and  admissible, 
though  it  establishes,  or  tends  to  establish,  a 
distinct  crime. 

One  of  two  defendants  was  charged  In  an  In- 
dictment with  stealing  on  a  certain  day  a 
quantity  of  goods,  the  other  prisoner  with  hav- 
ing received  the  aforesaid  goods  Icnowing  them 
to  have  been  stolen.  The  evidence  against  the 
latter  of  her  having  received  the  goods  was,  that 
many  of  them  were  found  in  her  possession ; 
that  others  were  pledged  with  different  pawn- 
brokers, both  by  herself  and  by  other  persons 
by  her  direction,  at  different  times,  for  a  period 
of  between  four  or  tlve  months  before  her  appre- 
hension ;  that  other  parcels  of  the  goods  were 
sent  by  her  to  another  woman ;  and  that  still 
other  parcels  were  proved  to  have  come 
into  her  possession  at  several  distinct  times. 
She  admitted  that  all  these  things  had 
been  given  to  her  by  the  other  prisoner,  who  was 
charged  with  the  theft,  but  she  denied  knowing 
them  to  have  been  stolen.  Upon  the  objection 
of  the  counsel  for  the  prisoner,  the  Judge  decided 
that,  as  to  the  prisoner  charged  with  receiving 
them,  as  there  was  evidence  that  some  .of  the 
things  came  at  different  times,  these  were  sev- 
eral distinct  acts  of  receiving;  and  that,  there- 
fore, as  to  her,  the  prosecution  must  elect  what 
act  of  receiving  they  relied  upon  to  support  the 
felonious  receiving;  the  prosecutor  then  elected 
to  go,  as  to  her,  upon  the  receiving  of  two  par- 
ticular pieces  of  silk.  In  summing  up  the  case 
to  the  jury  the  judge  told  them,  among  other 
things,  that,  unless  they  were  satisfied  that  the 
prisoner  charged  with  stealing  stole  one  or  both 
of  the  pieces  of  silk,  they  must  acquit  the  pris- 
oner charged  with  receiving ;  the  judge  also  told 
the  jury  that,  as  to  the  prisoner  charged  with 
receiving,  as  it  appeared  that  the  different 
articles  had  all  been  taken  from  the  house  of 
the  prosecutors,  and  had  all  come  into  her  pos- 
session, they  might  take  into  consideration  the 
circumstance  of  her  having  the  various  articles 
of  stolen  property  in  her  possession,  and  pledg- 
ing or  otherwise  disposing  of  tkem  at  various 
times, — as  an  ingredient  In  coming  to  a  deter- 
mination whether,  when  she  received  the  two 
pieces  of  siik,  she  knew  them,  or  either  of  them, 
to  have  been  stolen.  Rex  v.  Dunn,  1  Moody  C. 
C.  146.  Car.  Grim.  Law,  132. 

Upon  the  trial  of  an  indictment  for  feloni- 
ously receiving  property  knowing  it  to  have 
been  stolen,  such  property  consisting  of  cloth, 
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where  it  was  proved  that  the  defendant  was 
found  in  possession  of  It  under  circumstances 
which,  it  was  claimed,  showed  an  attempt  to 
conceal  such  possession,  evidence  that  the  de- 
fendant's house  had  been  searched  within  an 
hour  after  the  property  named  In  the  indictment 
was  found  In  his  possession,  and  that  upon  this 
search  two  other  pieces  of  cloth  were  found  in 
the  house ;  and  that,  three  months  previous, 
the  defendant  had  been  in  possession  of  two 
more  pieces  of  cloth  ;  and  that  the  four  pieces 
of  cloth  had  been  stolen  more  than  three  months 
previous  from  another  mill  than  that  from 
which  the  property  mentioned  in  the  indictment 
was  stolen,  and  were  the  property  of  different 
owners,  no  one  of  whom  was  connected  with  the 
owner  of  the  cloth  mentioned  In  the  indictment, 
— is  inadmissible  for  any  purpose,  as  the  pos- 
session of  stolen  property  is  evidence,  prima 
facie,  not  of  the  receiving,  but  of  stealing,  and 
to  admit  such  evidence  in  a  case  like  the  present 
would  be  to  allow  a  prosecutor,  in  order  to  make 
out  that  a  defendant  had  received  property  with 
a  guilty  knowledge,  to  show  that  he  had  three 
months  previous  stolen  some  other  property 
from  another  place  belonging  to  other  persons. 
Reg.  V.  Oddy,  2  Den.  C.  C.  264,  5  Cox  C.  C.  210, 
20  L.  J.  M.  C.  N.  S.  198,  15  Jur.  517,  Temple  ft 
M.  693. 

A  section  of  a  statute  provided  that,  "where 
proceedings  are  taken  against  any  person  for 
having  received  goods,  knowing  them  to  be 
stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given,  at  any  stage 
of  the  proceedings,  that  there  was  found  in  the 
possession  of  such  person  other  property  stolen 
within  the  preceding  period  of  twelve  months, 
and  such  evidence  may  be  taken  into  considera- 
tion for  the  purpose  of  proving  that  such  person 
knew  the  property  to  be  stolen,  which  forms  the 
subject  of  proceedings  taken  against  him.'*  The 
prisoner  was  Indicted  for  receiving  stolen  goods. 
To  show  guilty  knowledge  evidence  was  ten- 
dered, under  this  statute,  to  show  that,  a  short 
time  previously,  the  prisoner  had  sold  for  half 
its  value,  and  had  otherwise  disposed  of,  other 
property  stolen  within  the  preceding  period  of 
twelve  months.  It  was  held  that  the  words 
of  the  statute  did  not  extend  to  such  evidence, 
which  was,  therefore,  inadmissible.  Beg.  v. 
Drage,  14  Cox  C.  C.  85;  Reg.  v.  Carter.  L.  R. 
12  Q.  B.  Dlv.  622.  53  L.  J.  M.  C.  N.  S.  96,  15 
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that  the  defendant  made  both  boxes  with  the 
{■ingle  motive"  expressed  in  the  letter.  As 
proof  of  the  crime  there  charged  depended 
wholly  upon  circumstantial  evidence,  the 
mere  finding  of  the  box  at  Ackerman's  build- 
ings was  not  sufficient  to  establish  either 
motive  or  intent.  Evidence  of  other  at- 
tempts at  arson  was  therefore  necessary  and 
competent  to  establish  these  essential  ele- 
ments of  the  crime  charged.  Such  evidence 
was,  of  course,  not  rendered  incompetent  be- 
cause it  also  tended  to  identify  the  defend- 
ant as  the  person  who  was  guilty  of  that 
crime.  In  Hope  v.  People,  83  N.  Y.  418,  38 
Am.  Rep  460,  a  robbery  committed  by 
masked  men  was  followed  by  burglary  of  a 
hank.  The  janitor  of  the  bank  had  been 
robbed  of  the  key  thereto  by  these  men. 
evidence  of  the  burglary  was  held  proper  to 


identify  those  known  to  have  been  impli- 
cated therein  with  the  persons  who  had  com- 
mitted the  robbery.  In  Rex  v.  Clewes,  4  Car. 
&  P.  221,  a  nisi  prius  case,  imperfectly  re- 
ported, there  was  a  question  of  identity.  A. 
was  indicted  for  the  murder  of  H.  The  the- 
ory of  the  prosecution  was  that  A.,  having 
malice  against  P.,  hired  H.  to  murder  him ; 
that  H.  having  committed  the  murder,  but 
having  been  detected  in  the  act,  A.  murdered 
H,  to  prevent  the  discovery  of  his  (A.'s) 
guilt.  In  each  of  the  last  two  cases  there 
was  an  immediate  and  direct  connection  be- 
tween the  crime  charged  and  the  extraneous 
crime  proved.  In  the  first  case  the  burglary 
of  the  bank,  by  men  who  were  known,  with 
the  key  of  which  the  janitor  had  been 
robbed,  directly  identified  the  burglars  as 
the  masked  men  who  but  a  moment  before 


Cox  C.  C.  448,  50  L.  T.  N.  8.  432,  596,  32  Week. 
Kep.  663,  58  J.  P.  456. 

Upop  the  trial  of  an  indictment  for  receiving 
stolen  property,  knowing  It  to  have  been  stolen, 
evidence  that  the  accused  has  frequently  re- 
ceived similar  articles  of  property,  under  like 
circumstances,  from  the  same  thief,  stolen  from 
.  tbe  same  person  or  place,  knowing  that  they 
were  stolen,  Is  proper  upon  the  question  of 
Rullty  knowledge.  The  court  said  that.  If  a 
person  has  frequently  received  articles  of  prop- 
erty of  a  particular  kind  from  apother,  knowing 
that  such  other  person  stole  theip  from  a  par- 
ticular person  or  place,  and  he  is  offered  on  a 
subsequent  occasion  similar  articles  by  the  same 
person  and  under  like  circumstances.  It  does  di- 
rectly tend  to  establish  that  the  articles  thus 
offered  were  also  known  to  be  stolen ;  that  it  Is 
a  natural  and  necessary  inference,  and  one 
which  every  reasonable  man  would  draw,  and  is 
an  Inference  derived  from  the  laws  of  human 
action.     Coppcrman  v.  People,  66  N.  Y.  691. 

Where  the  accused  is  a  pawnbroker,  evidence 
of  prior  purchases  by  him  of  similar  stolen  ar- 
ticles to  those  alleged  In  the  Indictment  is  not 
Incompetent,  because  It  establishes  that  the 
accused  was  also  guilty  of  violating  another 
statute,  or  an  ordinance  prohibiting  licensed 
pawnbrokers  from  buying  property.     Ibid. 

Upon  the  trial  of  an  indictment  for  receiving 
stolen  goods,  when  it  appears  that  the  defend- 
ant is  in  the  habit  of  buying  different  kinds  of 
property,  some  of  it  legitimately  and  honestly, 
the  wrongful  act  in  receiving  one  article  is  not 
competent  to  prove  a  criminal  intent  in  receiv- 
ing another,  differing  in  time,  kind  of  property, 
tbe  person  from  whom  stolen,  and  the  person 
from  whom  received.  Coleman  v.  People,  66  N. 
y.  81. 

Where,  upon  the  trial  of  an  indictment  for  re- 
ceiving stolen  goods,  evidence  was  admitted  of 
a  stealing  of  iron  of  a  similar  description  and 
like  kind  to  the  Iron  mentioned  in  the  indict- 
ment, from  the  same  owners  and  prosecutors, 
bnt  a  short  time  before  the  transaction  under 
investigation,  and  of  the  purchase  of  the  iron 
by  tbe  accused  for  a  very  inadequate  price,  with 
actual  knowledge  that  it  was  stolen ;  It  was 
beld  that,  within  all  of  the  cases,  the  evidence 
was  competent  Coleman  v.  People,  68  N.  Y. 
655. 

On  a  prosecution  for  receiving  a  stolen  cow- 
bide  from  four  boys  all  under  fourteen,  evidence 
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that  the  defendant  had  bought  of  the  same  boys 
another  stolen  hide  a  few  days  before,  and  had 
told  them  at  that  time  that  he  would  buy  all 
they  could  bring,  was  competent  to  show  knowl- 
edge by  the  defendant  that  the  hide  in  question 
was  stolen  property.  People  v.  Doty,  73  App. 
Dlv.  78,  76  N.  Y.  Supp.  630. 

Tbe  fact  that  the  evidence  showed  that  the 
previous  purchase  was  of  property  of  a  person 
other  than  tbe  owner  of  the  property  for  receiv- 
ing which  accused  was  on  trial,  although  men- 
tioned, was  not  made  conspicuous,  either  in  the 
statement  of  facts  or  the  opinion.  But,  on  ap- 
peal to  the  court  of  appeals,  the  question  wheth< 
er  evidence  of  the  receipt  of  the  property  of  such 
other  person  was  admissible,  was  the  sole  ob- 
ject of  discussion,  and  it  was  held  that  It  was ; 
it  appearing  that  the  thieves  from  whom  it 
was  received  were  young  boys  who  would  not  be 
likely  to  be  in  the  legitimate  possession  of  it; 
and  that  in  each  instance  the  property  was  of 
the  same  kind  and  character,  and  a  price  grossly 
inadequate  to  its  actual  value  was  paid  for  it 
by  the  accused.  Two  of  the  seven  Judges  dis- 
sented from  this  view.  175  N.  Y.  164,  67  N.  E. 
303. 

Upon  the  trial  of  an  indictment  for  the  crime 
of  receiving  stolen  goods  the  state.  In  the  exam- 
ination of  a  witness,  was  permitted  to  inquire 
into  a  transaction  between  him  and  defendant 
with  reference  to  other  stolen  property,  at  a 
time  antedating  the  commission  of  the  crime 
charged,  and  the  same  line  of  examination  was 
permitted  as  to  another  witness.  And  in  an 
instruction  given  by  the  court  the  Jury  were 
told,  in  substance,  that  they  might  consider 
these  transactions  for  the  purpose  of  determin- 
ing whether  defendant  received  the  goods  in 
question  with  knowledge  of  their  having  been 
stolen.  It  was  held  that  there  was  no  doubt  of 
the  correctness  of  this  procedure.  That  it  was 
certainly  competent  to  show  the  previous  course 
of  dealing  between  these  parties;  for.  If  the 
defendant  bad,  prior  to  the  time  in  question,  been 
receiving  from  these  men  property  which  he 
knew  to  have  been  stolen,  it  certainly  tended  to 
show  his  knowledge  that  these  particular  goods 
were  stolen.  State  v.  Feuerhaken,  96  Iowa, 
299,  65  N.  W.  299. 

Where  the  defendant  was  indicted  for  re- 
ceiving and  buying  property  stolen  from  a  rail- 
road company  knowing  It  to  be  stolen,  after  thtf 
state  had  proved  that  another  person  had  stolen 
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committed  the  robbery  which  was  charged  in 
the  iiidictment.  In  the  second  case,  proof 
that  the  defendant  hired  H.  to  murder  P., 
and  that  H.  was  detected  in  the  act,  was 
cofirent  evidence  that  the  same  man  who  had 
hired  the  assassin  had  a  motive  for  getting 
rid  of  him  when  his  confession  seemed  im- 
minent. 

What  is  there  in  the  evidence  of  the  al- 
leged killing  of  Bamet  that  tends  to  identify 
the  defendant  as  the  person  wlio  poisoned 
Mrs.  Adams?  Assuming  Bamet  to  have  been 
kiPed  by  the  defendant,  the  crime  has  its 
own  separate  motive,  intent,  and  plan.  This 
is  equally  true  of  the  crime  charged  in  the 
indictment.  The  mere  fact  that  the  two 
crimes  are  parallel  as  to  the  methods  and 
means  employed  in  their  execution  does  not 
serve  to  identify  the  defendant  as  the  poi- 


soner of  Mrs.  Adams,  unless  his  guilt  of  the 
latter  crime  may  be  inferred  from  its  simi- 
larity to  the  former.  Such  an  infei'enoe 
might  be  justified  if  it  had  been  shown  con- 
clusively that  the  defendant  had  killed  Bar- 
net,  and  that  no  other  person  could  have 
killed  Mrs.  Adams.  But  no  such  evidence 
was  given.  The  evidence  tended  to  show  that 
the  defendant  had  the  knowledge,  skill,  and 
material  to  produce  the  poison  which  was 
sent  to  Cornish.  But  he  was  not  shown  to 
be  the  only  person  possessed  of  this  knowl- 
edge, skill,  and  material.  Indeed,  it  is  com- 
mon knowledge  that  there  are  many  such 
persons.  Therefore  the  naked  similarity  of 
these  crimes  proves  nothing.  It  is  said  that 
the  renting  by  the  defendant  of  two  letter 
boxes,  one  in  the  name  of  Bamet  and  the 
other  in  th'e  name  of  Cornish,  and  the  cor- 


It  from  the  company  and  sold  It  to  the  defend- 
ant under  Its  value,  informing  her  at  the  time 
that  the  property  had  been  stolen,  evidence  that 
the  Rame  person  had  previously  sold  to  the  de- 
fendant other  ^oods  which  she  knew  were  stolen, 
was  held  to  be  clearly  admissible  as  a  circum- 
stance tending  to  show  that  the  defendant  knew 
that  the  goods  for  the  receipt  of  which  she  was 
on  trial  had  likewise  been  stolen, — especially 
when  tak^n  in  connection  with  other  circum- 
stances, such  as  that  the  goods  mentioned  in 
the  Indictment  were  sold  under  value,  received 
at  night,  or  concealed.  Shrledley  v.  State,  23 
Ohio  St.  130. 

On  the  trial  of  an  Indictment  of  two,  one  for 
stealing  and  another  for  receiving,  a  quantity 
of  lead,  the  property  of  a  railroad  company, 
from  a  hotel,  where  the  first-mentioned  prisoner 
pleaded  guilty  to  the  larceny,  evidence  by  a 
woman  that  the  two  prisoners  had  on  various 
occasions  sold  portions  of  lead  to  her  of  the 
same  description  as  that  produced  In  court; 
that  on  seven  occasions  the  prisoners  had  come 
together :  that  they  were  apprehended  together 
on  the  last  occasion  ;  and  tlrat  she  had  disposed 
of  all  the  lead  with  the  exception  of  that 
brought  by  them  on  the  last  occasion,  but  that 
It  was  all  of  a  similar  description  :  and  that 
she  paid  the  money  to  one  or  the  other  of  them 
on  each  of  those  occasions, — is  admissible :  and 
the  Jury  may  take  the  same  Into  consideration 
In  forming  their  conclusion  as  to  the  guilty 
knowledge  of  the  person  charged  with  receiv- 
ing.    Reg.  V.  Nicholls.  1  Fost.  &  P.  51. 

Defendant  was  convicted  on  an  Indictment  for 
receiving  stolen  goods.  Upon  a  petition  for  a 
new  trial  it  appeared  that  the  person  who  stole 
the  goods  was  a  shipping  clerk  in  the  employ  of 
a  corporation  which  owned  the  goods  for  receiv- 
ing which  the  defendant  was  convicted,  which 
corporation  was  located  in  Newport ;  that  de- 
fendant had  a  place  of  business  In  Providence ; 
that  the  employee,  after  stealing  the  goods  in 
question,  sent  them  by  express,  under  a  previous 
arrangement  between  him  and  the  defendant, 
to  the  latter  at  his  place  of  business  In  Provi- 
dence. The  petition  for  new  trial  was  based 
solely  on  the  ground  that,  for  the  purpose  of 
showing  guilty  knowledge  on  the  part  of  the  de- 
fendant, the  trial  court  wrongfully  admitted  In 
evidence  the  lK>oks  of  the  express  company  to 
'show  shipments  of  other  goods  to  the  defendant 
on  days  when  the  sale  book  of  the  Newport  firm 
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did  not  show  sales  to  the  defendant,  the  claha 
on  the  part  of  the  state  being  that  these  were 
all  criminal  transactions  like  the  principal  one 
alleged,  fixing  guilty  knowledge  as  to  that  upon 
the  defendant.  These  shipments  were  under 
I  dates  of  November  12,  November  21,  December 
I  12,  and  December  22,  1891.  There  was  no  evi- 
dence that  the  goods  were  ever  under  the  con- 
trol, or  In  the  possession,  of  the  defendant  In 
Newport,  except  that  they  were  delivered  to  the 
express  company  in  the  manner  aforesaid ;  and 
there  was  no  direct  evidence  that  these  particu- 
lar shipments  had  been  received  by  the  defend- 
ant. The  particular  transaction  charged  in  the 
Indictment  was  laid  on  the  6th  day  of  January. 
1892.  It  w^as  held  that,  for  the  purpose  of 
bhowing  guilty  knowledge  on  the  part  of  the  de- 
fendant, It  was  competent  for  the  prosecution  to 
olTer  proof  of  similar  transactions  shortly  prior 
thereto ;  and  that,  in  view  of  the  previous 
fraudulent  arrangement  which  was  shown  to 
have  existed  between  the  employee  and  the  de- 
fendant, the  jury  might  properly  have  Inferred, 
In  the  absence  of  any  proof  to  the  contrary,  that 
such  shipments  of  goods  were  duly  received  by 
the  defendant.  State  v.  Hablb,  18  R.  I.  558, 
30  Atl.  462. 

On  the  trial  of  an  Indictment  for  receiving 
stolen  goods,  knowing  them  to  have  been  stolen. 
it  Is  proper  for  the  prosecution  to  prove  acts  of 
receiving  goods  stolen  from  the  same  person 
other  than  those  described  in  the  indictment,  in 
order  to  show  guilty  knowledge  on  the  part  of 
the  defendant.  Com.  v.  .Johnson,  133  Pa,  203. 
10  Atl.  403.  In  this  case,  as  in  the  one  immedi- 
ately preceding,  the  original  larceny  w^as  com- 
mitted by  an  employee  of  the  prosecutor. 

Defendant  was  convicted  upon  a  count  in  an 
Indictment  charging  him  with  receiving  stolen 
property  knowing  the  same  to  have  been  stolen. 
It  appeared  from  the  evidence  that,  at  the  time 
the  defendant  received  the  animal  described  In 
the  indictment,  he,  together  with  another,  re- 
selved  two  other  animals  from  the  same  person, 
and  all  three  animals  were  stolen  property  at 
the  time  the  defendant  and  the  other  person 
came  into  possession  of  them  ;  and  when  found 
In  their  possession  had  been  rebranded. — that 
Is,  new  and  different  brands  had  been  placed 
upon  them,  covering  and  changing  the  old  brand. 
Defendant  objected  to  all  of  the  testimony  In 
relation  to  the  two  animals  not  mentioned  In 
the  Indictment,  he  being  charged  with  respect 
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respondence  which  passed  through  them, 
proves  that  the  man  who  rented  both  boxes 
and  carried  on  the  correspondence  is  the 
same  man  who  committed  both  murders.  Let 
us  see  how  logical  this  deduction  is.  As  we 
have  shown,  there  is  nothing  in  common  be- 
tween the  subject-matter  of  the  Barnet  cor- 
respondence and  the  Cornish  correspondence 
except  the  fact  that  in  the  main  it  all  re- 
lates to  advertised  remedies  for  impotence. 
There  is  one  letter  in  each  series  in  which 
the  writer  sends  for  "calthos."  One  Cornish 
letter  asks  for  a  sample  of  Kutnow  powder. 
A  box  of  this  powder  is  found  in  the  Bamet 
letter  box,  and  another  is  found  in  the  Cor- 
nish letter  box.  Assuming  Barnet  to  have 
been  poisoned  with  cyanide  of  raercurj'  con- 
tained in  Kutnow  powder  administered  to  or 
taken  by  him,  it  is  clear  that  the  package 


found  in  the  Bamet  letter  box  did  not  con- 
tain the  powder  used  for  that  purpose,  and 
it  is  equally  clear  that  no  one  is  shown  to 
have  written  for  Kutnow  powder  in  the 
name  of  Bamet.  The  Kutnow  powder  found 
in  the  Cornish  letter  box  could  not  have  been 
placed  there  until  after  the  poisoner  had  de- 
cided to  use  bromo  seltzer  in  the  Cornish 
case,  for  the  bottle  holder  was  purchased  on 
the  same  day  that  the  Cornish  letter  box 
was  rented,  and  that  was  seven  weeks  after 
the  death  of  Barnet.  All  that  is  shown  by 
the  character  of  this  correspondence  is  that 
defendant  used  the  names  of  Bamet  and 
Cornish  to  carry  it  on,  and  that  it  related 
generally  to  a  common  subject  not  connected 
with  either  of  the  alleged  murders.  As  the 
contents  of  none  of  the  letters  in  the  one 
series  contain  any  reference  to  or  throw  any 


to  only  one  of  said  animals,  which  objections 
were  overraled.  and  he  excepted.  It  was  held 
that  the  testimoos'  was  properly  admitted  for 
the  purpose  of  proving  the  fraudulent  intent  on 
the  part  of  the  defendant  with  respect  to  the 
animal  named  In  the  indictment,  and  knowledge 
on  his  part,  at  the  time  he  received  it,  that  It 
was  stolen  property.  Harwell  v.  State,  22  Tex. 
App.  251,  2  S.  W.  606. 

Upon  the  trial  of  a  defendant  charged  In  the 
Information  with  stealing  a  horse,  the  state  hav- 
ing claimed  and  offered  evidence  to  prove  that 
the  horse  was  actually  stolen  on  a  certain  date 
by  another  person,  by  the  procurement  and 
direction  of  the  defendant;  and  having 
further  claimed  that.  If  the  defendant  was  not 
chargeable  with  the  actual  theft,  he,  yet,  after- 
ward received  the  horse  from  such  person  on  a 
subsequent  date  and  concealed  it  knowing  that 
!t  had  been  stolen : — this  was  objected  to  by  the 
defendant  upon  the  ground  that,  the  information 
charging  in  a  single  count  that  the  defendant 
stole  the  horse,  the  state's  attorney  could  not 
offer  evidence  of  his  receiving  and  concealing 
It  knowing  It  had  been  stolen ;  second,  that  he 
could  not  he  tried  on  this  information  for  the 
distinct  and  separate  offense  of  criminally  re- 
ceiving a  horse  at  a  different  time  and  place 
from  that  specified  In  the  Information,  and  with- 
out being  charged  with  the  last-named  offense. 
The  state  then  offered  to  prove  that.  In  May  next 
previous  to  the  stealing  of  the  horse,  the  brother 
of  the  person  who  stole  the  horse,  and  another 
person,  broke  open  the  smokehouse  of  a  third 
person  In  another  place  In  the  same  county,  and 
took  therefrom  five  hams,  and,  after  concealing 
them  over  night,  on  the  following  day.  In  com- 
pany with  his  brother  who  stole  the  horse,  car- 
ried them  to  the  defendant's  house,  and  sold 
them  to  him,  and  at  the  same  time  communi- 
cated to  him  all  the  circumstances  of  the  steal- 
ing of  them,  and  that  the  proceeds  of  the  sale 
were  then  and  there  divided  with  the  other  per- 
son who  broke  open  the  smoke-house.  In  hold- 
ing that  this  evidence  was  admissible,  the  court 
said:  "Again,  It  Is  claimed  that  the  court 
erred  In  receiving  evidence  tending  to  show 
knowledge  on  the  part  of  the  defendant  that 
the  property  in  question  had  been  stolen,  by 
ahowlng  that  he  had  previously  received  other 
stolen  goods  from  the  principal  perpetrator  In 
this  case,  knowing  that  they  had  been  stolen. 
We  see  no  error  in  this.  We  have  nothing  to 
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do  with  the  question  of  fact  which  the  counsel 
for  the  defendant  attempts  to  raise,  whether 
the  principal  thief  In  this  case  was  cr  was  not 
concerned  in  the  stealing  and  delivery  of  the 
stolen  property  to  which  the  admitted  evidence 
related.  It  is  sufficient  that  the  state  claimed 
on  the  trial  that  he  was  concerned  In  both  trans- 
actions, and  that  the  question  of  fact  was  sub- 
mitted to  the  Jury.  All  that  the  court  lielow 
had  to  determine  was,  whether  guilty  knowledge 
could  properly  be  proved  In  the  manner  pro- 
posed ;  and  we  have  no  doubt  that  the  rullht; 
of  the  court  was  correct."  State  v.  Ward,  40 
Conn.  421). 

On  a  trial  for  receiving  stolen  horses  knowing 
them  to  have  been  stolen,  evidence  tending;  to 
prove  that  In  other  transactions,  and  at  other 
times  than  the  one  being  Investigated,  the  de- 
fendants had  received  horses  and  other  stolen 
property  from  a  witness  testifying  on  behalf 
of  the  state,  where  It  appeared  that  such  witness 
had  previously  stolen  horses  and  delivered  them 
to  defendants  by  agreement  with  them,  and 
also  that  such  witness  accompanied  the  person 
who  stole  the  horses  for  the  receiving  of  which 
the  defendants  were  being  tried,  and  was  pres- 
ent and  assisted  In  the  delivery  of  such  horses 
to  the  defendants,  Is  competent.  Goldsberry  v. 
State  (Neb.)  1)2  N.  W.  906. 

On  the  trial  of  an  indictment  for  receiving 
stolen  property  evidence  of  receiving  other 
stolen  property  by  the  defendant  than  that 
charged  In  the  Indictment  is  admissible  as  tend- 
ing to  show  a  systematic  plan  on  defendant's 
part  to  commit  the  crime  charged.  Morgan  v. 
State,  31  Tex.  Crlm.  Rep.  1,  18  S.  W.  647. 

On  the  trial  of  an  Issue  for  receiving  stolen 
goods,  other  acts  of  receiving,  not  so  far  re- 
moved In  point  of  time  or  circumstance  from 
the  specific  act  charged  in  the  indictment  as  to 
constitute  a  totally  distinct  transaction,  may 
be  given  In  evidence  to  establish  the  fact  of 
guilty  knowledge.  So  held  In  a  case  where  the 
defendant  was  Indicted  for  receiving  and  dis- 
posing of  a  horse  knowing  the  same,  at  the  time, 
to  have  been  stolen,  where  upon  the  trial,  and 
to  show  guilty  knowledge,  evidence  of  other  in- 
stances of  receiving  by  the  defendant  from  the 
same  party,  and  trading  off.  other  stolen  horses 
some  months  prior  to  the  one  charged  in  the  in- 
dictment, was  admitted  against  objection  by  de- 
fendant. Com.  V.  Charl^ 
Reg.  137. 
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light  upon  the  matters  referred  to  in  the 
other  series,  it  is  difficult  to  understand  how 
the  letters  in  the  Bamet  series  tend  to  iden- 
tify the  murderer  of  Mrs.  Adams.  As  briefly 
as  possible,  we  have  discussed  each  of  the 
five  foregoing  exceptions  to  the  general  rule 
in  the  effort  to  exclude  them,  one  by  one, 
from  application  to  the  case  at  bar.  If,  as 
we  think,  we  have  successfully  eliminated 
each  of  them,  then  they  are  all  removed  from 
the  case,  and  it  necessarily  follows  that  none 
of  the  evidence  tending  to  prove  the  poison- 
ing of  Bamet  was  relevant  or  competent  to 
prove  the  murder  of  Mrs.  Adams. 

Before  leaving  this  point  it  may  be  added 
that,  even  if  the  evidence  relating  to  the 
death  of  Barnet  were  generally  competent 
for  the  purpose  of  proving  the  murder  of 
Mrs.  Adams,  yet  there  was  fatal  error  in  the 


admission  of  the  statements  made  by  Dr. 
Douglass  as  to  what  Bamet  had  told  him 
with  reference  to  receiving  the  box  of  Kut- 
now  powder  by  mail.  This  evidence  was 
clearly  incompetent.  It  may  be  conceded  for 
the  purposes  of  this  discussion  that,  when 
evidence  of  an  extraneous  crime  is  admissi- 
ble to  prove  the  crime  for  which  a  defendant 
is  on  trial,  it  is  not  necessary  to  prove  eveiy 
fact  and  circumstance  relating  to  the  ex- 
traneous crime  that  would  be  essential  to 
sustain  a  conviction  thereof.  But  it  cannot 
require  serious  argument  to  show  that  such 
evidence,  to  be  admissible,  must  be  relevant 
and  competent  to  the  issue  on  trial.  There 
was  therefore  no  competent  testimony  in  the 
case  that  Barnet  ever  received  Kutnow  pow- 
der through  the  mail,  and  as  there  was  noth- 
ing in  the  Bamet  correspondence  to  show 


Upon  the  trfai  of  an  Indictment  for  receiving 
stolen  property  knowing  the  same  to  have  been 
stolen,  evidence  of  the  receiving  by  the  de- 
fendant, of  other  stolen  property,  than  that 
charged  in  the  indictment,  Is  competent,  and  ad- 
missible for  the  purpose  of  showing  the  intent 
of  the  defendant  with  reference  to  receiving  the 
property  mentioned  in  the  indictment  Devoto 
V.  Com.  3  Met.  (Ky.)  417;  People  v.  Rando,  3 
Park.  Crlm.  Rep.  335 ;  State  v.  Crawford,  39  S. 
C.  343.  17  S.  B.  790 ;  Morgan  v.  State,  31  Tex. 
Crlm.  Rep.  1,  18  S.  W.  647. 

Upon  the  trial  of  an  Indictment  for  receiv- 
ing stolen  goods  knowing  that  they  were  stolen, 
the  district  attorney  was  going  on  to  prove  the 
receipt  of  part  of  the  articles  by  the  defendants, 
at  sundry  times,  from  the  hand  of  the  person 
who  stole  them,  when  it  was  objected  by  the  de- 
fendant that  there  was  but  one  count  In  the  In- 
dictment ;  and  that  on  a  charge  against  the  pris- 
oners, of  a  specific  act,  It  was  Incompetent  for 
the  district  attorney  to  show  a  different  one,  in 
order  to  prove  the  reception  of  some  of  the 
articles  by  the  defendants.  The  court  was  of 
opinion  that  the  counsel  for  the  prosecution 
ought  to  be  confined  in  its  proof  to  the  charges 
laid  in  the  indictment.  People  v.  Green,  1 
Wheeler  C.  C.  152. 

A  store  was  broken  open,  and  a  number  of 
cigars  were  stolen  therefrom.  The  defendant 
was  indicted  for  receiving  the  cigars  knowing 
them  to  have  been  stolen.  A  witness  swore 
that  he  and  two  others  committed  the  larceny. 
At  the  trial  one  of  the  two  other  persons  also 
testified  that  he  knew  of  defendant  receiving 
stolen  goods  from  what  he  heard  him  say  before 
the  larceny.  This  was  at  defendant's  hotel,  and 
this  latter  witness  was  talking  with  him  about 
receiving  stolen  goods,  about  securing  the 
goods ;  that  he  couldn't  tell  what  defendant  did 
say,  but  he  acknowledged  that  he  took  them. 
It  was  held  that  this  testimony  was  too  vague, 
and  should  not  have  been  received.  KUrow  v. 
Com.  89  Pa.  480. 

The  inference  is  that,  If  the  evidence  had 
fihown  that  the  defendant  had  said  with  reason- 
able precision  that  he  had  previously  received 
stolen  goods.  It  would  have  been  competent. 

17.  Miscellaneous  crimeg. 

When  It  is  material  to  show  the  Intent  with 
which  the  particular  act  or  acts  charged  were 
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done  in  a  criminal  case,  evidence  of  another 
similar  act,  or  other  similar  acts,  though  In 
Itself,  or  of  themselves,  constituting  a  criminal 
offense  may  be  given.  Brown  v.  State,  108  Ala. 
18,  18  So.  811. 

In  a  prosecution  for  an  assault  with  intent  to 
commit  sodomy  upon  the  person  of  another, 
perpetrated  upon  a  moving  train,  evidence  is 
admissible  of  a  prior  assault  committed  upon 
the  same  train  a  couple  of  hours  previously,  al- 
though made  In  another  state,  for  the  purpose 
of  showing  the  defendant's  real  Intention  In 
making  the  second  assault  State  v.  Place,  5 
Wash.  773,  32  Pac.  736. 

On  a  trial  for  aggravated  assault  by  an  adult 
made  upon  a  female  child,  evidence  of  like  as- 
saults on  other  occasions  is  admissible  upon 
the  question  of  intent  of  accused.  Rogers  v. 
States  40  Tex.  Crlm.  Rep.  355,  50  S.  W.  338. 

Upon  the  trial  of  an  Indictment  for  wrong- 
fully obtaining,  receiving,  and  converting  money 
of  a  county  with  intent  to  defraud  the  county, 
in  that  defendant  received  from  the  supervis- 
ors, for  <*  bill  claimed  to  be  due  to  the  superin- 
tendent of  an  orphan  asylum,  an  amount  which 
exceeded  by  $400  the  sum  actually  paid  by  de- 
fendant to  the  asylum,  it  was  held  by  one  Jus- 
tice, two  only  taking  part  in  the  decision,  that 
a  like  transaction  occurring  the  following  year, 
whereby  the  defendant  obtained  $300  by  means 
of  another  increase  of  the  amount  of  the  audit 
of  the  bill  of  the  same  asylum  for  that  year,  was 
competent  evidence  upon  the  question  of  guilty 
knowledge.  The  other  Justice  held  that  It  was 
not.  People  v.  DeGraff,  5  N.  Y.  Crlm.  Rep.  561. 
6  N.  Y.  S.  R.  412.  The  Judgment  In  this  case 
was  reversed  by  the  agreement  of  the  Justices 
upon  another  question. 

On  the  trial  of  an  Indictment  for  accusing  a 
person  of  an  unnatural  crime  with  intent  to  ex- 
tort money, — the  prisoner  being  a  soldier,  and 
the  accusation  having  been  made  while  he  was 
on  duty  as  sentry, — evidence  of  a  declaration 
made  by  him  on  a  former  occasion,  on  coming 
off  guard,  that  he  had  obtained  money  from  a 
gentleman  by  threatening  to  take  him  to  the 
guardhouse  and  accuse  him  of  an  unnatural 
crime,  was  held  admissible.  Reg.  v.  Cooper,  3 
Cox  C.  C.  547. 

Upon  an  appeal  from  a  conviction  and  sen- 
tence for  the  crime  of  perjury  the  court  held  that, 
while  it  was  true  that  the  Jury  could  not  con- 
sider any  other  perjury  than  that  assigned,  for 
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that  the  defendant  had  ever  written  for  Kut- 
now  powder  in  the  name  of  Bamet  or  in 
any  other  name  until  the  Cornish  letter  of 
December  22,  1898,  was  written,  the  record 
is  barren  of  evidence  which  tends  to  connect 
the  defendant  with  the  killing  of  Bamet. 
At  this  point  it  is  proper  to  observe,  also, 
that  even  if  it  could  have  been  proper  to 
prove  two  distinct  crimes,  with  separate  mo-, 
tivcs,  there  was  an  utter  absence  of  evidence 
of  motive  in  the  Bamet  Case.  The  evidence 
of  the  witness  Rachel  Green  to  the  effect 
that  the  defendant  and  his  wife  had  lived  to- 
gether before  their  marriage  was  stricken 
out  upon  the  court's  own  motion,  on  the 
ground  that  the  district  attorney  had  not 
connected  it  with  the  defendant,  nor  made 
it  material  to  the  case  at  bar,  as  he  had 
promised  to  do*    This  evidence  was,  how- 


ever, not  stricken  out  until  it  had  been  in 
the  case  a  full  month,  and  even  then  the  dis- 
trict attorney  was  permitted  to  present  the 
case  to  the  jury  precisely  as  though  the  evi- 
dence had  been  retained. 

As  to  the  evidence  of  handwriting:  For 
the  purpose  of  proving  that  the  defendant 
wrote  the  address  upon  the  package  of  poi- 
son received  by  Cornish,  the  prosecution  of- 
fered, and  the  court  admitted,  as  standards 
of  comparison,  three  classes  of  writings. 
The  first  class  consisted  of  56  specimens  of 
defendant's  handwriting,  gathered  from  va- 
rious places  and  in  sundry  ways,  and  con- 
ceded by  him  at  the  trial  to  be  his  genuine 
handwriting.  The  second  class  consisted  of 
the  so-called  "request  writings,"  seven  in 
number,  admitted  to  have  been  written  by 
the  defendant  under  the  circumstances  dis- 


the  purpose  of  determining  the  guilt  of  the  de- 
fendant upon  such  other  perjury,  yet,  since  the 
evidence  in  the  case  of  such  other  perjury  was 
legitimately  brought  out  before  the  Jury  In  the 
development  of  the  whole  case,  and  related 
to  the  same  oath  and  subject-matter  as  the  per- 
inry  charged,  they  might  properly  consider  it  in 
determining  the  question  of  corrupt  Intent  in 
swearing  to  the  false  matter  upon  which  the 
|)erjury  was  assigned.  State  v.  Raymond,  20 
Iowa,  582. 

If  persons  who  f<ft-med  part  of  a  mob  obtained 
money  from  a  person  by  advising  him  to  give 
money  to  the  mob,  and  are  Indicted  for  this  as 
a  Tohberj,  the  prosecutor,  in  order  to  show  that 
this  was  not  bona  fide  advice,  may  give  evidence 
of  demands  of  money,  made  by  the  same  mob  at 
other  places  before  and  after,  in  the  course  of 
the  same  day,  if  any  of  the  prisoners  were  pres- 
ent on  those  occasions;  Rex  v.  Wink  worth,  4 
Car.  &  P.  444. 

In  a  prosecution  for  lewdness  committed  by 
the  defendant  by  the  wilful  exposure  of  his  per- 
son in  a  public  place  on  a  day  named,  evidence 
of  similar  acts  on  the  same  day,  and  on  the 
preceding  day,  in  the  presence  of  persons  other 
than  the  prosecuting  witness,  though  accom- 
panied by  an  indecent  proposal  to  a  young  lady, 
is  admissible  for  the  purpose  of  showing  that 
such  exposure  was  intentional.  State  v.  Stlce, 
88  Iowa.  27,  65  N.  W.  17. 

Upon  the  trial  of  an  indictment  for  indecent 
exposure,  evidence  that  the  defendant  at  other 
times,  and  to  other  persons,  made  Indecent  ex- 
posures of  his  person,  is  inadmissible,  where 
the  defendant  admits  that,  if  the  act  with  which 
be  is  charged  was  done  at  all,  it  was  designedly 
done.     State  v.  Vance  (Iowa)  94  N.  W.  204. 

Upon  the  trial  of  an  indictment  for  delivering 
milk  from  which  cream  had  been  talcen,  to  a 
cheese  factory  with  Intent  to  defraud,  where 
the  Indictment  contained  three  counts  alleging 
the  offense  to  have  been  committed  on  July  15th, 
oo  August  1st,  and  on  August  15th,  evidence 
that  the  defendant  from  the  last  of  June  to  the 
10th  of  September  daily  carried  milk  to  the 
cheese  factory  knowing  it  to  be  skimmed,  is  com- 
petent, when  admitted,  only  for  the  purpose  of 
showing  guilty  Imowledge  on  the  part  of  the  de- 
fendant.    Balnbrldge  v.  State.  30  Ohio  St.  264. 

Upon  the  trial  of  a  defendant  charged  with 
the  crime  of  asking  for  a  bribe  to  influence  his 
vote  and  action  as  alderman  of  the  city,  the 
62  L.  B.  A. 


crime,  being  charged  and  shown  to  have  been 
committed  In  asking  the  bribe  of  the  Junior 
member  of  a  firm  of  contractors,  evidence  that, 
on  the  day  previous,  the  defendant  had  a  con- 
versation with  the  senior  member  of  such  Arm 
In  regard  to  the  construction  of  a  proposed  res- 
ervoir and  boulevard,  in  which  defendant  stated 
to  such  senior  member  that  there  was  one  way 
to  get  that  work,  and,  on  being  asked  what  it 
was,  replied,  if  they  would  put  up  $10,000  they 
could  get  it,  is  admissible  under  the  rule  which, 
in  certain  ca^es,  permits  evidence  of  other  sim- 
ilar offenses  for  the  purpose  of  proving  criminal 
intent.  State  v.  Durnam,  73  Minn.  150,  75  N. 
W.  1127. 

Upon  the  trial  of  an  Indictment  for  having 
(>ard8  or  tickets  of  a  certain  railroad  and  fraud- 
ulently filling  in  the  same,  it  appeared  that  an 
officer  of  that  railroad,  in  the  course  of  his  of- 
ficial duties  having  in  his  possession  certain 
blank  annual  passes  over  that  road  and  another, 
lost  the  same,  and  afterwards  identified  one  of 
the  passes  of  his  railroad  as  one  of  those  stolen 
from  him,  and  testified  that  no  one  had  any 
authority  to  use  those  passes  in  the  form  in 
which  the  one  was  which  was  shown  him  ;  that 
the  blank  space  on  Its  face  must  be  filled  up  with 
the  name  of  the  person  using  it,  by  the  proper 
officer  of  the  company.  The  state  then  offered 
three  annual  passes  of  the  other  railroad,  and 
proposed  to  show  that  they  were  passes  pre- 
cisely of  the  same  character,  and  in  possession 
of  the  witness,  for  the  same  purpose,  as  to  that 
road,  as  the  others  already  given  in  evidence  In 
respect  to  the  first-mentioned  road,  and  that  no 
one  but  witness  had  authority  to  issue  these  lat- 
ter passes,  and  that  they  were  never  Issued  by 
him,  but  were  stolen  from  him  at  the  same  time 
with  .the  passes  of  the  other  railroad,  already 
given  in  evidence.  It  was  represented  by  the 
state  that  this  proof  would  be  followed  by  evi- 
dence tracing  these  last  passes  Into  the  hands 
of  the  defendants  for  the  purpose  of  unlaw- 
fully and  fraudulently  dealing  with  them,  and 
showing  that  they  did  unlawfully  and  fraud- 
ulently deal  with  them.  The  court  admitted  the 
passes  in  evidence.  It  was  urged,  on  behalf  of 
the  defendants,  that  this  was  equivalent  to  an 
attempt  to  establish  a  conspiracy  to  deal  unlaw- 
fully with  the  passes  of  one  road,  by  showing  a 
like  conspiracy  as  to  the  passes  of  another.  It 
was  held  that  the  admission  of  the  testimony 
was  in  strict  compliance  with  the  rules  of  svi- 
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closed  in  the  statement  of  facts.  The  third 
class  consisted  of  nine  so-called  Bamet  let- 
ters, five  Barnet  envelopes,  and  three  so- 
called  Cornish  letters.  These  Bamet  and 
Cornish  letters,  although  unlike  in  many 
respects,  and  introduced  in  part  for  different 
purposes,  n^ay  be  classed  together  in  consid- 
ering the  questions  arising  out  of  the  excep- 
tions taken  to  the  rulings  of  the  court  upon 
the  subject  of  comparison  of  handwriting. 
The  facts  upon  which  the  prosecution  based 
the  charge  that  the  defendant  had  written 
the  writings  of  the  third  class,  and  the  facts 
necessary  to  be  understood  in  considering 
the  admissibility  of  the  writings  of  the  sec- 
ond class,  briefly  recapitulated,  are  as  fol- 
lows: On  the  27th  day  of  May,  1898,  the 
defendant  rented  a  letter  box  in  the  name  of 
H.  C.  Barnet  from  one  Heckman,  who  kept 


a  private  letter-box  agency  at  No.  257  West 
Forty-Second  street.  New  York  city.  The 
nine  Bamet  letters  consist  of  exhibits  B,  C, 
F,  H,  I,  M,  O,  P,  and  Q.  The  envelopes  con- 
sist of  exhibits  B',  J,  K,  N,  and  R.  These 
letters  were  addressed  to  various  manufac- 
turers of  proprietary  medicines  for  remediea. 
None  of  them  referred  in  terms  to  any  fact 
or  circumstance  connected  with  the  death  of 
Mrs.  Adams.  All  of  these  letters  are  said 
by  the  experts  to  disclose  certain  peculiari- 
ties of  handwriting  which  also  appear  in  the 
Cornish  letters,  in  the  poison-package  ad- 
dress, and  in  the  conceded  writings  of  the 
defendant.  One  of  these,  the  '^diagnosis 
blank,"  'wnritten  in  the  name  of  Bamet,  is 
said  to  describe  the  defendant,  and  not  Bar- 
net.  Tlie  Cornish  letters  embrace  exhibits 
D,  K,  and  G.    Kxhibit  D  is  one  addressed  to 


dence  to  establish  a  fraudulent  Intent     Bloomer 
V.  State,  48  Md.  621. 

Upon  the  trial  of  an  Indictment  against  sev- 
eral people  for  unlawfully  meeting  together 
with  persons  unknown  for  the  purpose  of  excit- 
ing discontent  and  disaffection,  where  It  ap- 
peared that  large  bodies  of  men  had  come  to  the 
meeting  from  a  distant  march  in  regular  order 
resembling  a  military  march.  It  was  held  prop- 
er, in  order  to  show  the  character  and  inten- 
tion of  the  meeting,  to  receive  evidence  that, 
within  two  days  of  the  same,  considerable 
numbers  were  seen  training  and  drilling  about 
daybreak  at  a  place  from  which  one  of  the 
bodies  had  come  to  the  meeting ;  and  that,  on 
their  discovering  the  persons  who  saw  them, 
they  ill  treated  them,  and  forced  one  of  them 
to  take  an  oath  never  to  be  a  Ki!:g'8  man  again. 
It  was  held,  also,  that  it  was  admissible,  for 
the  same  purpose,  to  show  that  another  body  of 
men,  in  thcMr  progress  to  the  meeting,  on  pass- 
ing the  house  of  the  person  who  had  been  so 
111  treated,  expressed  their  disapprobation  of  his 
conduct  by  hissing.  Rex  v.  Hunt,  3  Barn.  & 
Aid.  566.  22  Revised  Rep.  485. 

Where  It  was  charged  in  an  indictment  that 
the  defendant  wilfully  placed  an  obstruction 
upon  the  track  of  a  railroad,  whereby  the  lives 
of  persons  were  endangered,  it  was  proper  to 
permit  the  state,  upon  the  trial,  over  objec- 
tions made  by  defendant,  to  prove  another  ob- 
struction m  addition  to  the  one  charged  in  the 
indictment,  made  on  the  same  night  and  very 
soon  after  the  first  one,  but  at  a  point  on  the 
railroad  some  three  fourths  of  a  mile  distant 
from  the  place  of  the  first  ol^struction :  and 
that  the  defendant  assisted  in  placing  both  ob- 
structions upon  the  track.  Barton  v.  State,  28 
Tex.  App.  483,  13  S.  W.  783. 

Tpon  the  trial  of  an  Indictment  for  selling 
a  lottery  ticket,  the  prosecution  was  properly 
permitted  to  read  to  the  Jury  the  contents  of 
othor  envelopes  besides  the  one  sold,  for  the  pur- 
pose of  showing  the  true  character  of  the  trans- 
action, since  whatever  will  prove  the  intent  is 
admissible.     Thomas  v.  People,  59  III.   160. 

Upon  the  trial  of  a  person  charged  In  the 
indictment  with  being  a  common  gambler,  it  was 
proper  to  allow  the  state  to  prove  that  the  de- 
fendant visited  other  places  in  the  same  city 
where  gambling  with  cards  was  permitted  and 
carried  on.  Courtney  v.  State,  5  Ind.  App.  356, 
32  N.  E.  336. 
02  L.  R.  A. 


Upon  the  trial  of  an  indictment  which  charges 
the  defendant  with  unlawfully  disposing  of  an 
article  of  personal  property  covered  by  a  chat- 
tel mortgage  with  Intent  to  defeat  the  right 
of  the  mortgagee,  evidence  that,  five  months  aft- 
er the  offense  was  committed,  the  defendant  of- 
fered to  dispose  of  another  article  covered  by  the 
same  mortgage,  is  Inadmissible  to  prove  the 
Intent  with  which  the  offense  was  committed. 
State  V.  Jeffries,  117  N.  C.  727,  23  S.  E.  163. 

Defendant  had,  by  request  of  the  complaining 
witness,  bought  stocks  for  hlfla  on  a  margin,  and 
the  complainant  had,  at  various  times,  advanced 
and  paid  him  money  on  account  thereof.  Defend- 
ant, becoming  involved,  had  sold  the  stock  which 
he  held  for  the  complainant,  and  thereafter  re- 
ceived various  amounts  from  him.  among  them 
$575,  which  the  complainant  paid  upon  the 
stock  supposing  it  still  to  be  In  the  hands  of 
the  defendant.  Defendant  never  informed  com- 
plainant that  he  had  so  sold  the  stock.  Defend- 
ant, as  a  witness  in  his  own  behalf,  was  per- 
mitted to  testify  that  he  did  not,  at  the  time 
he  received  the  ^575,  intend  to  defraud  com- 
plainant, but  was  not  permitted  to  testify  as 
to  his  intention  in  this  respect  when  he  re- 
ceived the  other  payments.  This  was  held  er- 
ror :  that,  as  proof  of  such  other  payments  was 
com(>etent  only  to  show*  a  guilty  intention,  he 
had  the  right  to  show  that  he  did  not  receive 
them  with  such  intent.  People  v.  Baker,  96 
N.  Y.  340. 

The  following  cases  also  show  when  evidence 
of  another  crime  Is  admissible  for  the  purpose 
of  proving  intent :  People  v.  Craig,  111  Cal. 
460.  44  Pac.  186;  State  v.  McGann  (Idaho)  66 
Pac.  823;  Schlnta  v.  People.  178  111.  320.  52 
N.  E.  003 :  Stite  v.  Lowe,  6  Kan.  App.  110,  50 
Pac.  912 ;  State  v.  Mulholland,  16  Ia.  Ann.  376 ; 
State  V.  Desroches,  48  La.  Ann.  428.  19  So.  250 : 
People  V.  Seaman,  107  Mich.  348,  65  N.  W.  203 ; 
State  V.  Patrick,  107  Mo.  147.  17  8.  W.  666; 
State  V.  Pennington,  124  Mo.  888,  27  8.  W. 
1106:  State  v.  Callaway.  154  Mo.  91,  55  8.  W. 
444  :  People  v.  Van  Tassel,  26  App,  Div.  445. 

50  N.  Y.  Supp.  53,  Affirmed  in  156  N.  Y.  561, 

51  N.  E.  274 ;  People  v.  Pimick.  107  N.  Y.  13, 
14  N.  B.  178 ;  State  v.  Murphy,  84  N.  C.  742 ; 
State  V.  Roberts,  15  Or.  187,  13  Pac.  896 ;  Com. 
V.  Major,  24  Pa.  Co.  Ct.  199 ;  SUte  v.  McDonald. 
14  R.  I.  270 ;  Williams  v.  State.  8  Humph.  585 ; 
Richards  v.  State,  8  Tex.  App.  423;  Street  v. 
State,  7  Tex.  App.  5;  Heard  v.  State,  9  Tex. 
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Steams  k  Co.,  asking  for  information  abom 
Harpeter;  exhibit  £  is  a  letter  to  Kutnov 
Bros.,  asking  for  a  sample  of  salts;  and  ex- 
hibit G  is  the  letter  to  Van  Mohl  &  Co.,  ask 
ing  for  ''five  days'  trial."  As  we  have  seen, 
these  three  letters  were  written  upon  the 
p^g-blue,  tricrescent  paper,  which  was  also 
used  in  writing  the  Burns  letter  (exhibit  2) , 
which  paper  was  of  the  same  character  and 
description  as  that  seen  by  the  witness  Me- 
Undo  in  the  drawer  of  the  sideboard  in  the 
defendant's  room  at  the  Hermann  factory  in 
Newark.  Tlie  second  class  consists  of  the 
so-called  "request  writings/'  embracing  ex- 
hibits 3,  4,  6,  7.  8,  9,  and  10,  written  by  the 
defendant  in  the  presence  and  at  the  sugges- 
tion of  Kinsley,  the  handwriting  expert  who 
had  been  retained  by  Capt.  McClusky  as 
early  as  the  Ist  day  of  January,  1899.    The 


ndinission  by  the  trial  court  of  these  stand- 
ards of  comparison  raises  interesting  and 
important  questions  which  will  be  considered 
in  their  order. 

The  first  point  made  by  the  defendant  is 
that  comparison  of  the  address  upon  the 
poison  package  could  not  be  made  with  any 
other  writingrg  whatever,  under  the  statutes 
regulating  the  subject  in  this  state.  When 
the  genuine  writings  of  the  defendant, 
known  in  the  case  as  the  "conceded  writ- 
ings," were  offered  by  the  prosecution  as 
standards  of  comparison,  the  defendant  ob- 
jected to  them  upon  the  ground  that  com- 
parison of  handwriting  is  competent  only  in 
a  case  in  which  the  disputed  writing  is  the 
subject-matter  of  the  issue  to  be  tried,  and 
never  when  it  is  only  evidentiary;  in  other 
words,  that  comparison  may  be  made  when 


A  pp.  1 :  Powell  v.  State,  13  Tex.  App.  244 : 
Jones  v.  State,  14  Tex.  App.  85  ;  Brackenrldge 
T.  State.  27  Tex.  App.  513,  4  L.  R.  A.  360,  11 
S.  W.  630 ;  Moore  v.  State,  28  Tex.  App.  377,  13 
8.  W.  152 ;  Barton  v.  State,  28  Tex.  App.  483, 
13  S.  W.  783 ;  Morris  ▼.  State,  30  Tex.  App. 
»6.  16  S.  W.  757 ;  Hayes  ▼.  State.  36  Tex.  Crim. 
Rep.  146.  35  8.  W.  983 ;  Bonners  ▼.  State  (Tex. 
Orlm.  App.)  35  S.  W.  650;  Goodall  v.  State 
(Tex.  Crlm.  App.)  47  S.  W.  359;  Hamilton  v. 
State  (Tex.  Crim.  App.)  56  S.  W.  926;  State 
Y.  Sheppard.  49  W.  Va.  582,  39  S.  B.  676 ;  Rex 
T.  Yoke,  Russ.  &  R.  C.  C.  531. 

IV.  To  ahoto  malice. 

In  criminal  trials,  particularly  In  cases  of 
murder  and  libel,  evidence  of  the  other  crime  is 
sometimes  admitted  to  show  malice. 

Upon  the  trial  of  an  indictment  for  murder 
the  people  were  permitted  to  prove  by  a  witness 
that,  on  the  night  previous  to  the  murder,  the 
prisoner,  while  at  the  house  where  the  homicide 
occurred,  wanted  the  deceased  to  go  out  with 
him  away  Irom  the  house,  and  she  would  not 
go,  and  he  then  struck  her  and  bit  her  hand, 
and  yet  she  would  not  go.  It  was  held  that  this 
evidence  was  entirely  proper  for  the  purpose  of 
showing  deliberation  and  malice  on  the  part  of 
the  prisoner,  and  was  properly  received  by  the 
court.  Walter  v.  People,  6  Park.  Crim.  Rep. 
15,  Affirmed  in  32  N.  Y.  147. 

On  the  trial  of  the  defendant  for  murder,  the 
mother  of  the  deceased,  after  detailing  a  cer- 
tain altercation  between  several  young  men, 
among  whom  were  the  deceased  and  the  defend- 
ant, which  occurred  two  nights  before  the  kill- 
ing, further  testified  that  later  the  same  night 
the  accused  returned  to  the  house  where  she 
lived,  and  commenced  cursing;  said  he  wanted 
to  find  some  one  to, — using  a  vile  term,  and 
afterward  left  the  house.  This  testimony  was 
objected  to  throughout.  The  court  said.  In  ref- 
erence to  this  objection  and  the  error  alleged 
thereon,  that  It  Is  a  rule  of  law.  which  Is  well 
settled,  that  when  the  itcienter  or  quo  animo  Is 
requisite  to,  and  coustltutes  a  necessary  and  es- 
sential part  of,  the  crime  with  which  the  per- 
son Is  charged,  and  proof  of  such  guilty  knowl- 
edge or  malicious  Intention  is  Indispensable  to 
establish  his  guilt  in  regard  to  the  transaction 
in  question,  testimony  of  such  acts,  conduct,  or 
ileclaratlons  of  the  accused  as  tend  to  establish 
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such  knowledge  or  intent  Is  competent,  notwith- 
standing they  may  constitute,  in  law,  a  dis- 
tinct crime.  McKlnney  v.  State,  8  Tex.  App. 
626. 

Upon  a  trial  for  homicide  the  testimony  of  a 
witness  that,  on  two  occasions  recently  before 
the  homicide,  he  came  into  contact  with  the  de- 
fendant, on  each  of  which  occasions  defendant 
drew  his  pistol  and  attempted  ^o  kill  the  wit- 
ness ;  and  that  thereafter,  apologising  for  these 
demonstrations,  the  defendant  explained  that 
he  took  the  witness  to  be  the  deceased, — is  com> 
petent  and  admissible,  as  it  evidences  the  ma- 
lice he  bore  deceased,  and  that  his  apparent  hos- 
tility toward  the  witness  was  because  of  his 
mistaken  Identity  with  the  deceased.  Angus 
V.  State.  29  Tex.  App.  52,  14  8.  W.  443. 

Defendant  was  Indicted  for  murder ;  and  proof 
was  admitted,  showing  that  he  had  beat  his 
wife,  and  forced  her  to  abandon  his  house  and 
seek  refuge  under  the  protection  of  the  de- 
ceased. It  was  held  that  the  protection  afforded 
by  the  deceased  was  an  aggravating  circum- 
stance to  the  prisoner,  and  therefore  proper 
proof  of  malice  prepense  on  the  part  of  the  pris- 
oner ;  and  that  the  Incidental  abuse  accompany- 
ing, and  perhaps  Inducing,  the  flight  of  the  wife, 
is  not  such  proof  of  a  separate  criminal  charge 
as  vitiates  the  verdict.  Stone  v.  State,  4  Humph. 
27. 

Upon  the  trial  of  an  information  charging 
defendant  with  the  murder  of  a  woman,  evidence 
Is  material  and  competent  which  shows  that 
the  defendant  and  his  victim,  while  living  to- 
gether, had  quarreled,  resulting  in  her  leaving 
him  and  fleeing  to  a  neighbor's  house  for  pro- 
tection, in  his  following  her  and  attempting 
to  make  a  murderous  assault  upon  her,  and  In 
his  making  threats  against  her  when  his  as- 
sault was  frustrated ;  as  this  tended  to  show 
malice  and  Ill-will  on  his  part,  and  a  motive  for 
the  murder  committed  a  few  days  later.  People 
V.  Chaves.  122  Cal,  134.  54  Pac.  596. 

Upon  a  trial  for  murder,  the  prosecution  was 
permitted  to  prove,  over  the  objection  of  the 
defendant,  that  on  one  occasion  the  defendant 
beat  his  wife,  and  the  deceased,  being  present, 
witnessing  the  battery,  told  the  defendant  she 
was  going  to  report  him  for  It ;  whereupon  de- 
fendant replied :  "If  you  do  I  will  knock  your 
head  off.  I  am  tired  of  niggers  reporting  me, 
and  I  am  going  to  kill  the  first  nigger  that  does 
so."     That   the   deceased   then   left,   going   to- 
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the  disputed  writing  is  the  fact  in  issue,  but 
not  when  it  is  merely  a  fact  relevant  to  the 
issue.  The  disposition  of  this  objection  goes 
to  the  foundation  of  the  people's  case,  and 
requires  a  statement  of  the  rule  at  com- 
mon law,  and  of  its  statutory  modifications. 
There  is  some  difference  of  opinion  among 
the  highest  courts  of  the  several  states  con- 
cerning the  extent  to  which  comparison  of 
handwritings  may  be  made  at  common  law. 
The  rule  long  established  in  England,  which 
was  adopted  in  this  state  and  existed  imtil 
the  enactment  of  the  statute  of  1880,  was 
briefly  this:  Whenever  it  was  relevant,  ac- 
cording to  the  general  rules  of  evidence,  to 
prove  that  any  person  had  or  had  not  writ- 
ten a  particular  paper,  such  proof  might  be 
made  either  ( 1 )  by  witnesses  who  had  seen 
the  paper  written,  or  to  whom  it  had  been 


acknowledged:  or  (2)  by  witnesses  familiar 
with  the  handwriting  of  the  person  charged 
to  be  the  writer,  and  who  were  able  to  tes- 
tify from  their  familiarity  with  bis  hand- 
writing to  a  belief  respecting  the  genuineness 
of  the  handwriting  in  question;  or  (3)  by 
what  has  come  to  be  known  as  comparison 
of  hands,  which  could  be  made  at  common 
law  by  witnesses.,  or  by  the  court  or  jury 
without  the  aid  of  witnesses,  between  the 
disputed  writing  and  other  writings  already 
in  evidence  for  other  purposes.  It  has  oft-en 
been  pointed  out  that  the  second  class  of 
evidence  above  mentioned  is,  equally  with 
the  third,  a  comparison  of  hands,  for  in  the 
second  class  the  witnesses  compare  the  dis- 
puted writing  with  a  standard  or  exemplar 
present  in  their  own  minds.  It  has  never 
been  doubted,  however,  that  the  second  class 


ward  town  ;  and  at  about  9  o'clock  of  that  morn- 
ing did  make  complaint  before  the  Jostlce,  in 
which  she  charged  defendant  with  .  &n  assault 
and  battery  upon  his  wife.  It  also  appeared,  by 
the  other  facts,  that  defendant  took  the  life 
of  the  deceased,  and  that  the  only  instigation 
thereto  was  a  fiendish  revenge  for  thus  "re- 
porting him  for  the  assault  and  battery 
upon  his  wife."  It  was  held  that  the  evi- 
dence was  competent  It  was  insisted  by  the 
counsel  for  the  defendant  that  the  evidence  re- 
lating to  the  assault  upon  his  wife  was  calcu- 
lated to  prejudice  the  defendant.  The  court 
said  that  this  might  be  true,  but  because  evi- 
dence showed  another  offense  it  did  not  always 
follow  that  it  was  not  admissible;  that  this 
character  of  evidence,  tending  to  show  another 
offense,  Is  frequently  interwoven  with  facts 
which  are  clearly  admissible,  and  should  not 
be  rejected  because  it  develops  some  other  of- 
fense ;  that  in  the  case  at  bar  it  was  of  the 
greatest  importance  for  the  state  to  show  ma- 
lice.    Williams  v.  State,  15  Tex.  App.  104. 

Upon  the  trial  of  an  Indictment  for  murder  \ 
It  appeared  that  the  victim  was  shot  dead  by  an 
unseen  assassin.  The  state  was  then  allowed,  in 
•connection  with  other  circumstances,  to  prove 
that  the  deceased  had  been  shot  and  wounded 
a  short  time  previous  to  the  murder,  and  that 
the  defendant  had  admitted  that  he  was  the 
person  who  committed  that  assault.  It  was 
held  that  the  evidence  was  competent  as  show- 
ing the  animu8  of  the  defendant  toward  the  de- 
ceased.    Washington  v.  State.  8  Tex.  App.  377. 

Upon  the  trial  of  an  Indictment  for  murder, 
evidence  that  on  the  day  before  the  fatal 
assault,  and  several  days  prior  thereto,  the  pris- 
oner had  beaten,  and  otherwise  maltreated,  his 
victim,  was  admitted.  In  affirming  this  ruling, 
the  court  said  :  '"The  charge  of  murder  against 
the  prisoner  necessarily  involved  the  question 
of  malice,  for  there  must  be  malice,  express  or 
implied,  to  constitute  murder.  As  l)earlng,  then, 
upon  this  question,  the  evidence  was  clearly  ad- 
missible. In  the  absence  of  evidence  tending 
to  show  justitlcation,  excuse,  or  extenuation, 
malice,  it  Is  true,  may  be  presumed  from  the 
proof  of  the  homicide  itself;  but  the  state  is 
not  bound  to  rely  upon  this  presumption,  and 
may  offer  other  and  Independent  evidence  tend- 
ing to  prove  mallcn, — and  this,  too,  without  re- 
gard to  the  evidence  offered  or  defense  set  up 
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by  the  accused.'*  Williams  v.  State,  64  Md.  384, 
1  Atl.  887. 

For  the  purpose  of  showing  malice  In  a  nros- 
ecution  for  murder,  any  evidence  which  affords 
an  inference  of  its  existence  may  be  admitted, 
and  the  fact  that  such  evidence  also  tends  to 
show  the  perpetration  of  another  crime  by  de- 
fendant does  not  render  it  inadmissible.  State 
V.  Deschamps,  42  La.  Ann.  567,  7  So.  703. 

Upon  an  indictment  for  the  publication  of  a 
libel  it  has  always  heeu  the  law  that  the  com- 
monwealth may  give  in  evidence  other  libelous 
articles  by  the  same  defendants  on  the  same 
subject-matter,  for  the  purpose  of  showing  mal- 
ice.    Com.  V.  Place,  153  Pa.  314,  26  Atl.  620. 

In  Com.  V.  Harmon,  2  Gray,  289,  which  wav 
an  indictment  for  criminal  libel,  the  court 
said :  "When  a  guilty  knowledge  upon  the  part 
of  a  defendant  is  to  be  proved,  the  prosecutor 
is  allowed  to  give  in  evidence  other  instances 
of  his  having  committed  an  offense  similar  to 
that  for  which  he  is  indicted.  And  nearly  the 
same  rule  applies  and  prevails  when  it  is  requi- 
site to  prove  that  the  act  charged  was  done  ma- 
liciously. ...  In  civil  actions  for  defama- 
tion, the  plaintiff  is  always  allowed,  for  the  pur- 
pose of  showing  the  malice  of  the  defendant,  to 
give  evidence  of  his  utterance  of  other  words  be- 
sides those  set  out  In  the  declaration.  .  .  . 
The  same  principle  is  recognized  as  applicable 
to  criminal  prosecutions  for  libelous  publications. 
.  .  .  But,  in  relation  to  this  species  of  evi- 
dence, the  prosecutor  must  he  confined,  accord- 
ing to  the  recognized  practice  and  course  of  Ju- 
dicial decisions  in  this  commonwealth,  to  the 
proof  of  libelous  and  defamatory  publications 
and  statements  of  the  same  kind  as  those  of 
which  the  defendant  is  accused  In  the  particu- 
lar proceeding  then  pending  against  him." 

y.  To   prove  defendant's   connection  with   act 
charged. 

a.  In  general. 

1.  Assault  and  murder. 

Defendant  was  indicted  twice,  first  for  the 
wilful  murder  of  a  man,  and,  second,  for  fel- 
oniously wounding  a  woman  with  intent  to  mur- 
der her.  Upon  a  trial  of  the  indictment  for  mur- 
der it  appeared  that  the  defendant  was  going 
down  a  certain  road  between  12  :30  and  1  :45 
A.  M.    At  the  time  last  mentioned  deceased  was 
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of  evidence  was  admiasible  whenever,  within 
the  accepted  rules  of  evidence,  it  became  rele- 
vant to  determine  whether  a  particular  per- 
son wrote  a  disputed  paper.  The  third  class, 
consisting  of  direct  comparison  made  by  or 
in  the  presence  of  the  tribunal  charged  with 
the  determination  of  the  fact,  was  limited  in 
England  and  in  this  state  to  comparison  be- 
tween documents  properly  in  evidence  for 
other  purposes.  Comparison  might  be  made 
between  such  documents  and  the  disputed 
writing  in  order  to  determine  whether  the 
writer  of  the  other  dociunents  was  also  the 
writer  of  the  disputed  Y>aper,  but  that  was 
the  extent  of  the  rule.  No  document  could 
be  introduced  merely  as  a  standard  of  com- 
parison with  the  disputed  writing.  Doe  ex- 
detn,  Ferry  v.  yewtotij  5  Ad.  &  El.  514;  Doe 
ex  dem:  Mudd  v.  Suckermore,  5  Ad.  &,  El. 


703;  Tan  Wyck  v.  McTntoah,  14  N.  Y.  439; 
Dubois  V.  Baker,  30  N.  Y.  356;  Randolph  v. 
Loughlin,  48  N.  Y.  456 ;  Miles  v.  Loomis,  75 
N.  Y.  288,  31  Am.  Rep.  470.  It  will  be  seen, 
upon  an  examination  of  the  decisions  estab- 
lishing the  common-law  rule  in  England 
and  in  this  state,  that  the  idea  that  a  dis- 
puted writing  must  be  the  very  fact  in  issue, 
in  order  that  comparison  may  be  made  be- 
tween it  and  other  writings  already  proper- 
ly in  evidence  for  other  purposes  than  com- 
parison, finds  no  support  in  the  rule  itself, 
or  in  any  of  the  reasons  which  led  to  the 
formulation  of  that  rule.  If  it  has  any  foun- 
dation, it  must  be  in  the  statutes  regulating 
the  subject  of  comparison  of  handwriting. 

The  first  statute  in  this  state  upon  the 
subject  is  chapter  36  of  the  Laws  of  1880, 
entitled  **An  Act  to  Amend  the  Law  of  Evi- 


seen  asleep  close  to  the  door  of  a  hospital,  and 
twenty-five  minutes  later  he  was  found  bleeding 
from  a  wound  in  the  neck  of  which  he  shortly 
afterwards  expired.  About  an  hour  later  the 
woman,  for  feloniously  wounding  whom  the  sec- 
ond indictment  above  mentioned  was  found,  was 
seen  sleeping  on  a  seat  on  an  embanlcment  not 
far  from  the  hospital  mentioned,  and  the  pris- 
oner was  seen  to  approach  and  strllce  her  on 
the  head.  He  was  pursued  and  taken  into  cus- 
tody. In  his  waistcoat  pocket  was  found  a 
closed  penknife  of  which  the  blade  and  a  quar- 
ter of  an  inch  of  the  handle  was  smeared  with 
blood.  It  was  held  that  the  circumstances  of 
the  alleged  assault  upon  the  woman,  in  connec- 
tion with  all  the  other  facts  of  the  occasion  re- 
ferred to,  were  competent  and  material,  being 
necessary  to  explain  the  case,  as  they  were 
facts  explaining  relevant  facta  Reg.  v.  Crick- 
mer,  16  Cox  C.  C.  701. 

Where  the  defendant  was  indicted  for  the 
murder  of  a  person,  committed  on  a  certain  day, 
evidence  ia  admissible  on  the  trial  to  show  that 
the  deceased  and  another  person,  who  was  mur- 
dered on  the  same  day  and  about  the  same  time, 
had  been  fellow  travelers,  and  also  to  show  the 
circumstances  connected  with  the  finding  of  the 
dead  body  of  the  other  person,  on  the  day  the 
body  of  the  deceased  was  found ;  and  it  was 
proper  to  allow  the  witness  by  whom  such  evi- 
dence was  given  to  describe  the  wounds  found 
upon  the  body  of  such  other  person.  Fernandez 
T.  Stote,  4  Tex.  App.  419. 

A  man  called  out  of  his  house  by  a  person 
claiming  to  have  met  with  an  accident,  was 
afterwards  found  dead.  Shortly  after  he  left 
the  house  a  strange,  tall  man  entered,  and, 
approaching  the  wife  of  the  deceased,  said  he 
wanted  a  little  money.  He  was  described  by  the 
woman  as  wearing  a  frock  coat  of  good  length. 
The  keeper  of  the  prison  where  defendant  had 
been  confined  previous  to  the  murder  testified 
that,  when  defendant  was  discharged,  he  gave 
him  a  long,  dark  coat  similar  to  the  coat  shown 
in  court  and  referred  to  by  the  wife  of  deceased. 
Another  witness  testified  that  in  the  house  where 
the  prisoner  lived  when  arrested  he  found  two 
coats,  claimed  by  him,  one  of  which  he  said  he 
had  bought  from  a  tramp.  The  coat  which  he 
alleged  he  had  bought  from  the  tramp  was  iden- 
tified by  this  witness  as  part  of  his  property, 
taken  by  someone  from  his  house  shortly  after 
the  murder.  He  also  identified  the  coat,  exhib- 
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ited  in  court,  and  referred  to  by  the  wife  of  the 
deceased  and  the  keeper  of  the  prison,  as  a  coat 
left  at  his  house  at  the  time  his  own  coat  was 
taken.  This  evidence  was  objected  to  as  tend- 
ing to  prove  larceny  from  this  last  witness, — 
an  entirely  distinct  offense.  The  court  held  that 
it  was  admissible.  That  the  tendency  of  it  was 
to  prove  in  the  prisoner's  possession  the  coat 
"thus  Identified  by  the  witness."  That,  in  the 
absence  of  satisfactory  explanation  as  to  how 
he  acquired  the  property  of  the  witness,  the 
fact  that  these  articles  were  found  in  his  pos- 
session and  were  claimed  by  him  warranted  t»T^ 
inference  that  he  probably  took  them  away  and 
at  the  same  time  left  the  long  frock  coat  ui 
question.  That,  while  the  evidence  was  purely 
circumstantial,  and  In  itself  perhaps  not  very 
strong,  it  was  nevertheless  relevant  and  proper 
for  the  consideration  of  the  Jury  in  connection 
with  other  facts  and  circumstances  tending  to 
prove  the  Identity  of  the  prisoner,  and  connect 
him  with  the  commission  of  the  felony  charged 
in  the  indictment.  Johnson  v.  Com.  115  Pa. 
369,  9  Atl.  78. 

Upon  the  trial  of  an  indictment  for  the  mur- 
der of  two  persons,  where  the  evidence  estab- 
lished the  fact  that  the  prisoner  had  been  guil- 
ty of  criminal  relations  with  the  wife  of  one 
of  the  persons  for  the  drowning  of  whom  he 
was  on  trial,  it  was  proper  to  prove  that, 
several  months  before  the  drowning,  the  de- 
fendant bought  strychnine  from  a  druggist, 
took  It  to  the  house  of  one  of  the  men  whom  he 
was  charged  with  drowning,  put  it  in  the  desk 
of  the  wife  of  that  person,  called  her  attention 
to  it,  explained  that  one  grain  in  milk  or  coffee 
would  kill  a  man,  and  told  her  to  administer 
it  to  her  husband;  and  that,  on  several  occa- 
sions, about  the  time  the  poison  was  shown  to  be 
in  the  house,  the  husband  become  suddenly  and 
violently  sick,  appearing  to  be  paralyzed  In  the 
mouth,  a  great  redness  appearing  over  the  face, 
while  he  complained  of  hurting  all  across  his 
heart  and  limbs,  and  foamed  at  the  month,  etc. ; 
and  that  these  spells  occurred  early  in  the 
morning  when  the  defendant  and  the  husband 
had  Just  taken  a  drink  together.  Nicholas  v. 
Com.  91  Va.  741,  21   S.   E.  364. 

Defendant  was  indicted  for  murder  In  the 
first  degree,  and  found  guilty  of  manslaughter. 
I^vidence  was  introduced  by  the  state,  against 
defendant's  objection,  tending  to  prove  acts  of 
violence  and  threats  of  a  company  of  striking 


280 


New  Tobk  Coubt  of  Appealb. 


Oct., 


dence  and  Practice  on  Civil  and  Criminal 
Trials/'  and  is  as  follows: 

"Sec.  1.  Comparison  of  a  disputed  writ- 
ing, with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  genuine,  shall  be  per- 
mitted to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings  and  the 
evidence  of  witnesses  respecting  the  same 
may  be  submitted  to  the  court  and  jury  as 
evidence  of  the  genuineness,  or  otherwise,  of 
the  writing  in  dispute. 

"Sec.  2.  This  act  shall  take  effect  immedi- 
ately." 

It  is  obvious  that  the  purpose  of  this  en- 
actment was  to  enlarge,  and  not  in  any  wise 
to  narrow,  the  rule  established  at  common 
law.  The  latter  was  generally  felt  to  be  too 
inelastic,  as  it  frequently  excluded  from  the 
couRideration  of  the  court  testimony   which 


common  experience  proved  to  be  helpful. 
As  early  as  1854  the  restrictions  of  the  com- 
mon-law rule  had  been  thrown  off  in  En;j- 
land  by  statute.  17  &  18  Vict.  chap.  125,  |§ 
27,  103;  28  &  29  Vict.  chap.  18,  99  1,  8.  The 
statute  of  1880  is  almost  verbatim  like  the 
English  statute  of  1854.  So  far  as  our  re- 
search has  gone,  we  have  been  unable  to  find 
any  suggestion  that  the  statute  was  intend- 
ed to  limit  comparisons  whidi  at  common 
la'v  could  be  made  concerning  any  writing 
relevant  to  the  issue  to  writings  which  were 
themselves  facts  in  issue,  exc^t  a  dictum 
pre;?ently  to  be  notidbd.  Such  a  construction 
cannot  be  given  the  statute  without  assum- 
ing that  the  legislature,  while  intending  to 
broaden  the  common-law  rule,  actually  nuide 
it  much  narrower.  The  statute  of  1880  was 
first  considered  by  this  court  in  Peck  ▼.  Cal- 


miners.  with  whom  defendant  was  associated,  at  i 
a  time  preceding  the  homicide.     The  state  was  { 
also   permitted  to  show   an  assault  upon  new  | 
miners,    who   had   been    Imported    to   take   the 
place  of  the  striking  miners,  made  an  hour  and 
a  half  before  the  homicide,  by  the  striking  min- 
ers  in   whose   company   defendant   was.      This 
violence  was  at  a  mine  a  mile  and  a  half  distant 
from  the  place  of  the  homicide.     It  was  held 
that   the  evidence  was  rightly  admitted,  that 
it  tended  to  show  the  nature  and  extent  of  the 
conspiracy  and  defendant's  connection  with  it. 
State  V.  McCahill,  72  Iowa,  111,  30  N.  W.  553, 
33  N.  W.  599. 

On  the  trial  of  an  indictment  for  murder  the 
ball  found  in  the  body,  which  was  shown  to 
havp  produced  death,  was  of  the  caliber  known 
as  "38.**  A  witness  fo?  the  prosecution,  who 
was  the  brother  of  the  defendant,  had  identi- 
fied a  revolver  of  "38"  caliber  as  one  owned 
and  carried  by  defendant  on  the  night  of  the 
murder.  This  was  denied  by  the  defendant, 
and  the  state,  for  the  purpose  of  fixing  the 
ownership  or  possession  of  this  revolver  in  the 
defendant,  introduced  a  witness  who  had  been 
feloniously  assaulted  in  the  nighttime,  a  few 
weeks  before  the  murder,  by  two  armed  men. 
This  witness  was  also  armed,  but,  in  the  strug- 
gle, had  his  revolver  wrenched  from  his  grasp 
l)y  one  of  the  would-be  robbers,  and  carried  away 
in  the  flight  which  promptly  followed.  He  also 
lost  his  "Derby"  hat.  Immediate  search  re- 
vealed two  revolvers  and  a  "slouch"  hat  —  nei- 
ther the  property  of  the  witness — lying  upon  the 
8:round.  The  witness  identified  the  revolver 
in  evidence  as  the  one  taken  by  his  assailant, 
and,  with  some  degree  of  certainty,  the  de- 
fendant as  the  man  who  took  it.  It  was  held 
that  his  testimony  had  some  value  and  bearing, 
precisely  as  if  he  had  sold  or  given  the  wea- 
pon to  a  stranger,  but  could  identify  the  person 
and  article  with  the  same  degree  of  certainty. 
The  court,  in  approving  the  action  of  the  trial 
court  in  regard  to  this  matter,  said :  "In  this 
connection  we  may  also  allude  to  the  charge 
of  the  court,  in  which  particular  and  special  at- 
tention was  called  to  the  only  purpose  for  which 
this  testimony  was  introduced,  or  could  be  con- 
sidered. The  jurors  were  specially  and  care- 
fully chirrged,  if  they  found  the  revolver  to  have 
been  taken  from  Chamberlin  [the  witness]  by 
defendant,  to  draw  no  inference  prejudicial  to 
him ;  to  give  the  circumstance  no  more  weight 
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than  if  the  testimony  of  the  witness  had  dis- 
closed a  sale  or  gift  of  the  pistol  to  the  de- 
fendant, instead  of  a  felonious  taking  by  him." 
State  V.  Barrett.  40  Minn.  65,  41  N.  W.  459. 

Upon  the  trial  of  an  Indictment  for  the  mur- 
der of  a  person  shot  by  an  unseen  assassin,  tlie 
state  was  allowed  to  prove,  in  connection  with 
other  circumstances,  that  the  deceased  had  been 
shot  and  wounded  a  short  time  previous  to  the 
murder,  and  that  the  defendant  had  admitted 
that  he  was  the  person  who  committed  that  as- 
sault. It  was  held  that  this  evidence  was  com- 
petent as  tending  to  identify  the  defendant  as 
the  perpetrator  of  the  homicide.  Washington 
V.  State,  8  Tex.  App.  377. 

Upon  the  trial  of  an  indictment  for  murder 
the  commonwealth  was  permitted  to  prove,  over 
the  objection  of  the  defendant,  that  for  about 
seven  years  previous  to  the  murder,  and  down 
to  very  nearly  the  time  of  the  latter,  there  had 
l)een  a  criminal  intimacy  between  the  prisoner 
and  the  murdered  woman,  and  that  these  rela- 
tions ceased  about  five  months  before  the  mur- 
der. It  was  held  that  the  evidence  was  properly 
admitted.  That,  while  it  was  conceded  that  an 
independent  crime,  unconnected  with  the  mur- 
der on  trial,  may  not  be  put  in  evidence,  such, 
however,  was  not  the  case  with  the  testimony 
under  consideration.  That  the  criminal  rela- 
tion was  but  one  of  a  series  of  facts  connect- 
ing the  defendant  with  the  homicide,  and  that  a 
proper  use  was  made  thereof  by  the  prosecution. 
Turner  v.  Com.  86  Pa.  54,  27  Am.  Rep.  683. 

On  a  trial  for  murder,  where  it  appeared  that 
it  was  committed  in  the  perpetration  of  buc- 
glary,  evidence  that  the  burglary  was  committed 
in  a  certain  way,  and  that  defendant  was  iden- 
tified with  its  commission,  is  not  of  itself  sufll- 
cient  to  authorize  pr6of  of  another  previous 
burglary  committed  in  much  the  same  way, 
where  it  does  not  appear  that  any  witness  at 
the  time  saw  defendant,  and  where  it  is  not 
even  suggested  that  he  was  suspected  of  the 
prior  burglary  previous  to  the  homicide:  and  it 
is  prejudicial  error  to  admit  such  testimony. 
Williams  v.  State,  38  Tex.  Crlm.  Rep.  128,  41 
S.  W.  645. 

Where,  on  the  trial  of  a  person  for  murder 
committed  by  him  while  burglarizing  the  house 
of  the  deceased,  evidence  was  introduced  by  the 
prosecution  tending  to  show  that  the  defendant 
gained  an  entrance  to  the  house  with  certain 
instruments  which  hud  been  stolen  from  a  neigh- 
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Uigkan,  05  N.  Y.  73.  That  was  an  appeal 
from  a  decree  admitting  a  will  to  probate. 
The  questiong  before  this  court  were  wheth- 
er the  surrogate  had  properly  admitted  genu- 
ine specimens  of  the  testator's  handwriting 
to  be  used  by  expert  witnesses  as  standards 
with  which  to  compare  the  signature  to  the 
will,  and  had  properly  rejected  specimens  of 
the  writing  of  a  person  charged  to  have 
forged  the  will.  This  court  held  that  the 
rulings  were  clearly  right  under  the  statute. 
Rnger,  Ch.  J.,  said :  "This  act  was  evidently 
intended  to  enlarge  the  rules  of  evidence 
and  extend  the  facilities  for  testing  the 
h  And  writing  of  a  party,  the  genuineness  of 
whose  signature  was  disputed,  beyond  the 
opi»ortunitic8  afforded  by  the  then  existing 
rules."  Page  75.  The  learned  chief  judge 
in  the  following  paragraph  added  a  sentence 


which  appears  to  be  the  foundation  of  the 
defendant's  argument  against  the  admissi- 
bility of  the  comparisons  made  in  the  case 
at  bar  between  the  "conceded  writings"  and 
the  address  upon  the  poison  package,  name- 
ly :  "The  disputed  writing  referred  to  in  the 
statute  relates  only  to  the  instrument  which 
is  the  subject  of  controversy  in  the  action, 
and  the  specimens  of  handwriting  admissi- 
ble thereunder  are  those  of  the  person  pur- 
ported to  have  executed  the  instrument  in 
controversy."  Ibid.  This  is  a  slender  foun- 
dation for  the  defendant's  argument.  The 
observntion  made  by  the  learned  judge  must 
be  confined  to  the  facts  before  the  court. 
Further  than  that,  it  was  unnecessary  to 
the  decision  and  not  binding  upon  the  court. 
The  decision  in  Peck  v.  Callaghan  was 
made  in  1884,  and  in  1888  the  legislature, 


boring  house  at  the  time  of  a  prior  burglary, 
and  that  the  homicide  was  committed  with  a 
pistol  which  had  been  taken  at  the  time  of  an- 
other, prior  burglary,  such  evidence  is  admissi- 
ble notwithstanding  it  tended  to  connect  the 
defendant  with  the  perpetration  of  the  prior  bur- 
f^laries.  People  v.  Rogers,  71  Cal.  56o,  12  Pac. 
679. 

On  a  trial  for  murder  evidence  of  a  burglary 
committed  by  the  defendant  at  the  houses  of 
two  other  persons  Just  before  the  burglary  of 
the  house  of  the  person  Icilled,  in  the  commis- 
sion of  which  latter  the  defendant  was  engaged 
at  the  time  of  the  killing,  such  evidence  con- 
sisting of  pistols  found  in  the  possession  of  the 
defendant  after  the  murder,  which  were  iden- 
tified by  the  persons  whose  houses  had  been 
previously  burglarised  as  having  been  taken 
therefrom,  is  competent,  and  admissible  as  a 
means  of  identifying  the  defendant  as  the  par- 
ty who  committed  the  murder.  O'Brien  v.  Com. 
24  Ky.  L.  Uep.  2511,  74  8.  W.  666;  Whitney  v. 
Com.  24  Ky.  L.  Rep.  2524,  74  S.  W.  257. 

On  a  trial  for  murder  evidence  that  the  de- 
fendant, some  three  years  before,  had  been 
ffuilty  of  stealing  a  quantity  of  rye,  and  that 
be  had  been  convicted  and  sentenced  to  the 
state  reformatory  therefor,  is  inadmissible  for 
any  purpose,  and  a  claim  that  it  is  admissible 
as  tending  to  Identify  the  transaction  with  one 
claimed  to  have  been  mentioned  by  the  defend- 
ant to  the  district  attorney  in  accounting  for 
bis  possession  of  money  has  no  foundation ;  and 
Its  admission  cannot  be  Justified,  even  if  it 
has  such  tendency.  After  stating  the  general 
rule  against  the  admission  of  this  class  of  tes- 
timony, the  court  said  that  an  exception  is  in- 
dulged where  other  crimes  are  so  connected  with 
the  one  charged  that  their  commission  directly 
.  tends  to  prove  some  element  of  the  latter, — us- 
ually guilty  knowledge,  or  some  specific  intent; 
that  the  exception  would  obviously  have  no  ap- 
plication to  such  remote  and  disconnected  events 
as  those  here  presented.  The  court  then  pro- 
ceeded to  say,  very  truly,  that  the  cases  in  which 
over-zealous  prosecutors  have  trespassed  upon 
this  rule,  so  that  appellate  courts  have  had  oc- 
casion to  give  it  reiteration,  are  almost  without 
number.  Paulson  v.  State  (Wis.)  04  N.  W. 
771. 

2.  Defiling  young  women. 

Evidence  that  one  charged  with  defiling  his 
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infant  sister-in-law,  subsequent  to  the  time  of 
the  alleged  offense,  committed  an  abortion  upon 
her,  is  admissible  as  tending  to  prove  his  guilt 
of  the  crime  charged,  notwithstanding  it  tends 
to  prove  him  guilty  of  another  oJTense.  State 
V.  Havana  ugh,  133  Mu.  452,  33  S.  W.  33,  84 
S.  W.  842. 

3.  Larceny. 

It  is  competent  for  the  state,  in  a  trial  for 
theft,  to  prove  the  theft  of  other  property  at 
the  same  time  and  place  as  the  property  in  ques- 
tion, to  prove  the  guilt  of  the  accused  by  cir- 
cumstances connected  with  the  theft  Conley 
V.  State,  21  Tex.  App.  495,  1  S.  W.  454. 

A  conviction  of  defendant  for  larceny  in  one 
state  is  inadmissible  on  his  trial  for  murder 
in  another,  as  it  has  no  tendency  to  prove  that 
he  committed  the  latter  crime.  Paulson  v. 
State  (Wis.)  94  N.  W.  771. 

In  a  prosecution  for  stealing  a' horse,  where 
a  saddle  was  stolen  at  the  same  time,  evidence 
concerning  the  stealing  of  the  saddle  is  admis- 
sible as  identifying  the  transaction.  Robinson 
V.  State  (Tex.  Crlm.  App.)  48  S.  W.  176. 

Upon  the  trial  of  an  indictment  for  the  theft 
of  a  horso,  it  is  proper  to  permit  the  state  to 
prove  the  theft  of  another  horse  and  a  sad<lle 
at  the  time  and  place  as  the  theft  charged  In 
the  indictment.  Reno  v.  State,  25  Tex.  App. 
102,  7  S.  W.  532.  The  court  said :  "The  evi- 
dence which  connects  the  defendant  w^lth  the 
theft  of  the  horse  named  in  the  indictment 
connects  him,  also,  with  the  theft  of  the  said 
other  horse,  and  with  the  saddle." 

Upon  the  trial  of  an  indictment  for  invei- 
gling, stealing,  and  carrying  away  a  slave,  proof 
of  the  slave's  arrest  in  the  defendant's  quarters, 
or  that  he  harbored  her,  is  competent  evidence : 
as,  while  it  undoubtedly  tends  to  establish  the 
offense  of  harboring  the  slave,  it  by  no  means 
follows  that  It  does  not  equally  tend  to  prove 
inveigling  and  stealing  the  slave,  and  aiding  her 
to  run  away.  The  same  evidence  that  tends  to 
prove  one  crime  often  tends  to  prove  another. 
State  V.  Benjamin,  7  La.  Ann.  48. 

Upon  the  trial  of  an  indictment  for  the  theft 
of  two  horses,  evidence  was  adduced  to  show 
that,  at  the  same  time  and  place  that  the  de- 
fendant took  the  horses  mentioned  In  the  in- 
dictment, he  took  a  horse  not  therein  mentioned, 
the  property  of  another  person.     It  was  held 
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evidently  in  order  to  avoid  the  construction 
confining  the  standards  of  comparison  to 
the  genuine  handwriting  of  the  person  pur- 
porting to  have  executed  the  disputed  instru- 
ment, enacted  chapter  555  of  the  Laws  of 
1888,  which  is  as  follows: 

"Sec.  1.  Section  2  of  chap.  36  of  the  Laws 
of  1880,  entitled  'An  Act  to  Amend  the  Law 
of  Evidence  and  Practice  on  Civil  and  Crim- 
inal Trials,'  is  hereby  amended  so  as  to  read 
as  follows:  Sec.  2.  Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genu- 
ine handwriting  of  any  person,  claimed  on 
the  trial  to  have  made  or  executed  the  dis- 
puted instrument,  or  writing,  shall  be  per- 
mitted and  submitted  to  the  court  and  jury 
in  like  manner.  But  nothing  within  con- 
tained shall  affect  or  apply  to  any  action 


or  proceeding  heretofore  commenced  or  now 
pending. 

"Sec.  2.  This  act  shall  take  effect  inunedi- 
ately." 

The  act  of  1888  does  not  repeal  or  super- 
sede the  act  of  1880,  but  enlarges  the  opera- 
tion of  the  latter  by  admitting  evidence  of 
the  kind  which  it  was  thought  had  been  de- 
cided in  Feck  v.  Callaglian  to  be  inadmis- 
sible under  the  statute  of  1880.  In  other 
words,  it  authorized  evidence  which  would 
establish  forgery  of  the  disputed  writing  by 
a  particular  person.  We  see  nothing  in 
either  of  the  statutes  which  have  been 
quoted  to  justify  the  c(KXstruction  attempt- 
ed to  be  placed  upon  them  by  the  defend- 
ant, while  the  whole  history  of  the  subject 
at  common  law  and  under  the  statutes  of 


that  such  evidence  was  competent  Gentry  v. 
State,  25  Tex.  App.  614,  8  S.  W.  925. 

In  a  prosecution  for  the  larceny  of  a  mule, 
the  prosecutor  having  testified  that  his  mule 
was  taken  away  one  night  without  his  knowl- 
edge or  consent,  and  that  defendant  afterward 
brought  him  a  horse,  which  he  said  he  had  ob- 
tained in  exchange  for  the  mule,  the  owner  of 
the  horse,  who  had  reclaimed  him  from  the 
prosecutor,  may,  upon  the  trial,  state  as  a  wit- 
ness the  circumstances  under  which  defendant 
obtained  the  poBsc^slon  of  his  horse,  although 
it  amounts  to  a  criminal  offense.  Curtis  v. 
State.  78  Ala.  12. 

Defendant  was  indicted  for  stealing  a  mare. 
The  proof  rbowed  that  on  the  night  alleged  the 
mare  of  the  prosecutor  and  a  gelding  of  a  near 
neighbor  were  stolen  from  their  premises.  Five 
or  six  days  afterward  the  defendant  and  his 
brother  were  seen  on  foot  about  140  miles  from 
where  the  theft  was  Committed,  and  in  another 
county.  The  next  day  they  were  seen  together 
in  the  latter  county,  one  riding  the  mare,  and 
the  other  the  gelding ;  and  in  a  day  or  two  more 
a  son  of  the  prosecutor  found  the  two  animals 
in  the  poasPRRion  of  two  citizens  of  the  latter 
county.  It  was  held  that  the  defendant's  con- 
temporaneous possession  of  the  other  horse 
than  the  one  named  in  the  indictment  was  a  cir- 
cumstance provable  by  the  prosecution  for  the 
purpose  of  strengthening  the  Inference  invoked 
from  his  posses<rioa  of  the  latter.  Webb  v.  State, 
8  Tex.  App.  115. 

In  a  prosecution  for  cattle  theft  testimony 
that  defendant  confessed  to  the  witness  that  he 
had  thrown  poison  into  a  yard  on  a  certain 
date  for  the  purpose  of  killing  certain  dogs 
which  he  was  afraid  would  bark  at  him  while 
going  by  with  the  cows  In  controversy,  and  so 
hinder  the  theft,  is  admissible  as  bearing  on  the 
offense  charged,  though  it  also  shows  a  sep- 
arate and  distinct  offense ;  and,  in  this  connec- 
tion, it  is  also  competent  to  prove  that  the  dogs 
were  poisoned  about  the  time  alleged.  Parker 
V.  State  (Tex.  Crim.  App.)  07  S.  W.  121. 

On  the  trial  of  an  indictment  for  the  lar- 
ceny of  a  horse,  buggy,  and  harness  evidence  was 
admitted,  over  the  defendant's  objection,  that, 
on  the  day  after  the  larceny,  defendant  was  seen 
sitting  upou  the  ground  apparently  as  if  he  had 
just  awakened  from  sleep.  Near  by  was  the 
stolen  property.  Defendant  was  without  his 
coat,  and  stated  that  he  had  left  it  in  a  church 
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not  far  away.  A  coat  which  he  admitted  to  be 
his  was  found  in  the  church,  and  in  one  of  the 
sleeves  was  a  box  of  cigars.  A  basket  and  some 
other  property  were  found  in  the  buggy.  In  af- 
firming the  convlotion,  the  court  said :  "The 
admission  of  this  testimony  is  insisted  upon  as 
being  erroneous,  for  the  reason  that  the  com- 
mission of  another  crime  could  not  be  shown  for 
the  purpose  of  convicting  defendant  of  the  of- 
fense charged  in  the  indictment.  But  the  tes- 
timony was  not  Introduced  for  the  purpose  of 
establishing  a  burglary  or  larceny  of  the  basket, 
cigars,  and  other  property.  It  was  to  connect 
defendant  with  the  larceny  of  the  horse  and  bug- 
gy." The  court  Instructed  the  Jury,  among  oth- 
er things,  that  the  possession  by  defendant  of 
the  box  of  cigars  stolen  at  the  same  time  and 
place  with  the  horse  and  buggy  might  be  con- 
sidered to  connect  defendant  with  the  larceny. 
It  was  held  that  the  instruction  was  correct. 
SUte  V.  Dltton,  48  Iowa,  677. 

Upon  the  trial  for  the  theft  of  a  horse,  aa 
proof  of  complicity  in  the  theft,  it  is  competent 
for  the  state  to  show  facts  tending  to  implicate 
the  accused  in  a  previous  theft  of  merchandise, 
perpetrated  in  a  neighboring  county.  Hardin 
V.  State,  8  Tex.  App.  653. 

Upon  the  trial  of  an  indictment  for  grand 
iarceny  in  stealing  a  horse,  the  admission  of  evi- 
dence that  the  accused  took  a  wagon  on  the  same 
night  from  another  person  was  charged  as  er- 
ror. It  was  held  that  the  taking  of  a  wagon 
to  use  with  a  stolen  horse.  If  they  were  used 
together,  was  evidence  of  a  corroborating  cir- 
cumstance to  the  main  charge,  and  could  be 
used  as  evidence  for  that  purpose,  notwithstand- 
ing it  was  also  proof  of  another  felony,  not 
charged  in  the  indictment.  Phillips  v.  People, 
57  Barb.  353. 

Upon  the  trial  of  a  defendant  charged  with 
the  larceny  of  a  mare  and  colt,  there  was  evi- 
dence tending  to  prove  that  other  horses  disap- 
peared from  the  same  neighborhood  at  the  same 
time  as  the  mare  and  colt,  and  were  found, 
with  the  mare  and  colt,  in  the  possession  of  the 
defendant.  It  was  held  that  the  defendanVa 
objection  to  such  evidence  was  properly  over- 
ruled.   People  V.  Lopez,  59  Cal.  362. 

Upon  the  trial  of  an  Indictment  charging  de- 
fendants with  the  larceny  of  a  horse,  and  in 
a  second  count  with  the  larceny  of  a  buggy, 
after  proof  by  the  state  that  the  prisoner  and 
two  others  were  seen  in  possession  of  the  prop- 
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Great  Britain  and  this  state  requires  the 
contrary  view. 

The  precise  question  appears  never  to  have 
been  decided  in  any  of  the  courts  of  this 
state,  probably  for  the  reason  that  the  bar 
had  deemed  the  statutes  too  plain  to  war- 
rant so  fanciful  a  construction  as  the  de- 
fendant's coiuisel  attempts  to  give  them 
here.  We  think  it  too  clear  for  extended 
argument  that  the  "disputed  writing"  re- 
ferred to  by  the  statutes  is  any  writing 
which  one  party  upon  a  trial  seeks  to  prove 
as  the  genuine  handwriting  of  any  person, 
and  which  is  not  admitted  to  be  such,  pro- 
vided that  the  writing* is  not  inadmissible 
under  other  rules  of  evidence.  The  statutes 
were  clearly  intended  to  remove  the  restric- 
tion which  at  common  law  limited  the  com- 
parison of  a  disputed  writing  either  with 


other  writings  put  in  evidence  for  other  pur- 
poses than  comparison,  or  with  standards 
existing  in  the  minds  of  witnesses  familiar 
with  the  handwriting  of  the  person  sought 
to  be  charged  with  the  disputed  writing.  The 
class  of  disp\|ted  writings  which  may  be 
proved  upon  the  trial  of  an  issue  has  neither 
been  enlarged  nor  restricted.  The  admissi- 
bility of  such  disputed  writings  depends  up- 
on other  rules  tlian  either  the  common-law 
or  the  statutory  rules  respecting  comparison 
of  handwriting.  If  a  disputed  handwriting 
is  itself  either  a  fact  in  issue,  or  a  fact  rele- 
vant to  the  issue,  it  may  be  proved  by  the 
means  pointed  out  by  the  statutes.  If  it  is 
neither  in  issue  nor  relevant  to  the. issue,  it 
must  be  excluded,  not  because  the  statutes 
of  1880  and  1888  have  anything  to  do  with 
the  question,  but  because,  according  to  fun- 


erty,  and  after  the  prisoner  bad  introduced  evl- 
4lence  in  rebuttal,  tending  to  show  that,  at  the 
time  the  property  was  said  to  be  In  his  posses- 
sion, he  was  in  another  place, — the  court  per- 
mitted the  state  to  introduce  evidence,  against 
the  objection  of  the  prisoner,  that  two  certain 
mules,  the  property  of  a  person  other  than  the 
one  alleged  to  be  the  owner  of  the  horse  and 
buggy,  had  been  stolen  at  the  same  time  and  In 
the  same  city ;  and  also  that  the  mules  so  stolen 
were  In  the  possession  of  the  defendant  and  the 
other  two  persons  at  the  same  time  that  they 
had  possession  of  the  horse  and  buggy.  It  was 
held  that  the  evidence  was  clearly  admissible 
for  the  purpose  of  establishing  the  Identity  of 
the  prisoner.    Yarborough  v.  State,  41  Ala.  405. 

Upon  the  trial  of  an  indictment  for  stealing 
a  horse  it  is  competent  to  permit  the  state  to 
prove  that  another  horse  than  the  one  which 
the  defendant  was  charged  with  stealing  was 
stolen  at  the  same  time  and  place,  and  was 
found  in  the  possession  of  another  person 
at  the  same  time  and  place  that  defendant  was 
found  in  possession  of  the  one  he  was  accused  of 
stealing;  where  it  was  proved  that  this 
other  person  and  the  defendant  were  together 
in  the  neighborhood  at  the  time  the  horses  were 
stolen,  had  been  companions  for  some  time  prior 
thereto  and  left  the  neighborhood  together  on 
the  night  of  the  theft,  and  were  found  together, 
100  miles  distant,  in  the  possession  of  the  two 
stolen  horses,  a  short  time  after  the  theft.  And 
the  court  properly  instructed  the  Jury  that  they 
could  consider  this  testimony  for  the  puri>08e 
of  Identifying  the  theft  of  which  defendant  was 
on  trial.     Holmes  v.  State,  20  Tex.  App.  509. 

On  a  trial  for  the  theft  of  a  horse  the  trial 
court  permitted  proof  to  be  Introduced  that 
other  horses  and  property  were  stolen  at  or 
about  the  same  time  as  the  horse,  with  the  steal- 
ing of  which  the  defendant  was  charged,  was 
stolen,  and  in  the  same  neighborhood ;  and 
further,  that  this  and  the  other  horses  were 
found  in  possession  of  the  parties  when  they 
were  arrested  for  the  theft  of  the  horse  charged. 
It  was  held  that  the  evidence  was  proper  and 
competent,  as,  when  necessary  to  establish  Ident- 
ity, such  evidence  Is  always  admitted.  Jones 
V.  State,  14  Tex.  App.  85. 

On  a  trial  for  larceny  in  stealing  a  horse, 
evidence  regarding  the  theft  of  another  horse, 
introduced  by  the  district  attorney  upon  a  pro- 
position that  he  would  connect  the  same,  which 
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was  not  afterwards  done,  where  the  court  and 
the  district  attorney  in  the  trial  of  another  case 
became  familiar  with  the  facts  connected  with 
the  evidence,  and  knew  that  the  state  would 
not  be  able  to  connect  the  accused  with  the  theft 
of  this  other  horse, — should  have  been  rejected  ; 
and  its  admission  was  held  to  be  error.  Tijerlna 
V.  State  (Tex.  Crlm.  App.)  74  S.  W.  913. 

On  a  trial  for  larceny  in  stealing  a  cow  the 
court,  over  the  objection  of  defendant,  permitted 
proof  that  other  stolen  cattle  were  in  the  bunch 
with  which  the  cow  charged  to  have  been  stolen 
was  driven  to  a  certain  place.  It  was  held  that 
in  this  there  was  no  error,  in  view  of  the  peculiar 
facts  of  the  case ;  that  the  most  difficult  thing  on 
the  part  of  the  prosecution  was  to  connect  de* 
fendant  with  the  possession  of  the  cow  charged 
to  have  been  stolen  ;  that  to  do  this  It  was  neces- 
sary to  describe  and  Identify  the  herd  with 
which  she  was  when  taken  to  the  place  men- 
tioned ;  and  that,  tor  this  purpose,  evidence 
that  other  cattle  on  the  same  range  were  taken 
at  the  same  time  was  proper.  Long  v.  State, 
11  Ter.  App.  381.  To  the  same  effect,  Tyler 
V.  State,  13  Tex.  App.  205. 

On  the  trial  of  an  indictment  for  larceny  in 
stealing  one  head  of  cattle,  the  state  has  the 
right  to  prove  that  the  defendant  illegally  al- 
tered the  brand  upon  the  animal,  such  evidence 
being  admissible  to  establish  identity.  House 
V.  State,  16  Tex.  App.  25. 

Upon  the  trial  of  an  Information,  the  first 
count  of  which  charged  the  taking  of  3  head  of 
cattle,  where  it  appeared  that  the  3  head  were 
kept  In  a  herd  in  which  there  were  75  head,  and 
that,  one  morning,  all  of  the  cattle  were  found 
but  16  head,  which  were  afterwards  found  to- 
gether In  a  car  which  the  defendant  had  en- 
gaged, ready  to  be  shipped,  including  the  3  head 
charged  in  the  count  mentioned,  as  well  as  those 
belonging  to  other  persons  described  in  subse- 
quent counts, — evidence  is  admissible  of  the 
fact  of  the  ownership  of  the  other  cattle,  and  al- 
so of  the  finding  of  them  in  the  stock  3'ards  of 
the  defendant  after  they  were  discovered  In 
the  car ;  as  it  was  proper  to  show  that  the  13 
others  were  taken  from  the  same  corral  at  the 
same  time,  and  that  they  were  found  in  the 
stock  yards,  and  also  to  show  to  whom  they 
belonged.  State  v.  Labertew,  55  Kan.  674,  41 
Pac.  945. 

On  the  trial  of  an  indictment  for  stealing  a. 
mare,  evidence  that  on  the  same  night  another 
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damental  rules,  it  can  have  no  bearing  upon 
the  controvcray.  Although  similar  statutes 
are  in  force  in  several  of  the  states,  no  such 
construction  as  is  contended  for  by  the  de- 
fendant here  has  ever  been  suggested,  so  far 
as  we  have  been  able  to  ascertain.  In  this 
connection  it  is  significant  that  comparisons 
between  disputed  writings  merely  evidenti- 
ary in  character  and  accepted  standards 
have  been  sanctioned  in  a  number  of  cases 
before  this  court,  some  of  which  have  passed 
its  scrutiny,  although  it  had  the  power  of 
correcting  errors  not  pointed  out  by  excep- 
tions. Hudlow  V.  Warahing,  108  N.  Y.  620, 
15  N.  E.  632;  McKay  v.  Lather,  121  N.  Y. 
477,  24  N.  E.  711;  DrcsUr  v.  Hard,  127  N. 
Y.  235,  12  L.  R.  A.  456,  27  N.  E.  823;  People 
V.  ^7t»;«t/,  137  N.  Y.  570,  33  N.  E.  150;  Mu- 
tual L,  Ins.  Co.  V.  Suiter,  131  N.  Y.  557,  29 


N.  E.  822;  People  v.  Corey,  148  N.  Y.  476„ 
42  N.  E.  108U:  People  v.  Kennedy,  164  N.  Y. 
440,  68  N.  E.  662. 

It  If,  of  course,  beyond  dispute  that  the 
people's  exhibit  A,  the  address  upon  the 
poison  package,  is  an  important  link  in  the 
chain  of  evidence  tending  to  connect  some 
person  with  the  killing  of  Mrs.  Adams.  It 
is  a  fact  relevant  to  the  issue,  the  fact  in 
issue  being  whether  the  defendant  killed 
Mrs.  Adams.  The  defendant's  contention  ia 
that,  if  he  were  on  trial  for  having  forged 
exhibit  A  (were  such  a  thing  possible),  then 
exhibit  A  would  be  the  fact  in  issue,  and 
might  be  compared  with  the  "conceded  writ- 
ings," in  onler  to  establish  the  charge  that 
the  defendant  wrote  exhibit  A.  But  since 
the  fact  in  issue  is  the  defendant's  responsi- 
bility for  the  death  of  Mrs.  Adams,  and  ex- 


mare  was  stolen  from  another  person,  and  a  pad- 
dle and  bridle  from  still  another  person,  and 
that  the  defendants  were  seen  at  various  times 
for  about  two  weeks  with  all  this  property  In 
their  possession,  after  which  other  property  was 
stolen  from  three  other  persons  at  different 
places ;  and  «^hat,  on  the  eveninf?  of  the  day 
following  the  last  stealing,  the  defendants  were 
arrested,  having  in  their  possession  both  the 
mare  described  in  the  indictment  and  the  oth- 
er one  stolen  on  the  same  night,  and  also 
the  property  stolen  from  the  three  other  persons, 
— is  competent  and  admissible,  as  in  cases  where 
circumstantial  evidence  is  relied  upon  for  a 
conviction.  Such  evidence  forms,  logically,  one 
Ilnlc  in  the  chain  of  circumstances  tending  to 
show  that  he  who  committed  the  one  crime 
must  have  committed  the  others;  and  this  Is 
so  although  it  may  tend  to  prove  distinct  fel- 
onies. State  V.  Baker,  23  Or.  441,  32  Pac.  161. 
The  Judgiuent  of  conviction  was,  however,  re- 
versed for  another  reason. 

Upon  tb%  trial  of  an  indictment  for  stealing 
a  cow,  evidence  tending  to  show  that,  after  the 
owner  of  the  alleged  stolen  cow  had  recovered 
the  same  from  the  possession  of  the  defendant's 
brother,  an  attempt  was  made  to  drive  off  the 
cow,  and  that  the  defendant,  wearing  a  straw 
hat,  had  been  seen  in  the  neighboring  town  with 
other  parties,  and  that,  early  on  the  night  of 
the  attempt  to  drive  off  the  cow,  three  men,  one 
of  whom  wore  a  straw  hat,  were  seen  in  the 
corner  of  a  fence  near  the  cow  pen  of  the  owner 
of  the  cow, — was  relevant,  as,  if  the  defendant 
was  one  of  the  parties  who  attempted  to  drive 
off  the  cow,  such  conduct  was  strictly  crimina- 
tive against  him,  and  the  circumstances  tended 
to  show  that  he  was  on^  of  said  parties.  Owens 
V.  State,  28  Tex.  App.  122,  12  S.  W.  606.  The 
conviction  was  reversed  upon  the  ground  that 
the  cow  was  not  in  the  possession  of  the  par- 
ties from  whose  possession  it  was  alleged  in  the 
indictment  to  have  been  stolen. 

Defendants  were  convicted  of  stealing  a  horse. 
I'pon  the  trial  a  witness  testified  that  the  "dou- 
bletrees on  defendants*  wagon,  as  he  saw  It  on 
.  .  .  [a  certain  day],  were  the  property  of 
witness.*'  He  was  then  allowed  to  testify  that 
he  left  this  property  in  the  road  at  a  certain 
place  5%  miles  north  of  where  he  saw  it  the 
next  day  on  defendants'  wagon.  The  witness 
had  already  testified  that  he  had  examined  the 
wagon  of  the  defendants,  and  described  it,  polnt- 
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Ing  out  peculiarities  of  its  running.  Other  evi- 
dence had  tended  to  show  that  the  'defendants 
had  gone  north  20  miles,  and  that,  on  the  way 
up,  the  tracks  showed  that  there  were  three 
horses,  and  on  the  return,  two  horses,  and  the 
state  was  trying  to  connect  them  with  the  loss 
of  the  missing  horse.  The  court  held  that, 
while  it  was  true  that  the  evidence  of  this  wit- 
ness tended  to  prove  a  distinct  felony,  which  it 
would  readily  be  seen  was  likely  to  injure  the 
defendants,  yet  the  testimony  was  essential  to 
show  the  guilt  of  defendants  on  the  charge  then 
being  tried.  And  It  would  be  a  singular  rule 
of  law  that  a  person  accused  of  a  grave  crime 
could  compel  the  exclusion  of  important  and 
relevant  testimony  merely  by  committing  two 
felonies*  at  the  same  time,  or  so  nearly  and  in- 
timately connected  that  the  one  could  not  be 
proved  without  also  proving  the  other ;  and  that 
the  testimony  was  competent,  not  for  the  pur- 
pose of  proving  another  felony,  but  as  tending 
to  show  the  guilt  of  the  accused  in  the  present 
case.    State  v.  Folwell,  14  Kan.  106. 

In  a  prosecution  for  grand  larceny  of  a  watch, 
evidence  that  defendant,  within  two  minutes 
after  he  had  been  seen  with  the  prosecutor,  also 
had  his  cane,  is  admissible  as  tending  to  show 
that  the  parties  were  together,  and  not  objec- 
tionable as  tending  to  prove  another  cMme,  al- 
though there  was  no  charge  that  the  defendant 
had  stolen  the  cane.  People  v.  Taylor  (Cal.) 
60  Pac.  202. 

Defendant  had  been  convicted  upon  an  In- 
dictment charging  him  with  the  stealing  of  a 
saddle,  a  blanket,  a  bridle  and  a  slicker.  The 
owner  of  this  property  testified  to  their  being 
stolen,  and  that  he  afterwards  found  the  sad- 
dle at  the  house  of  the  mother  of  the  defendant ; 
that  it  had  different  stirrups  and  girth  on  it 
when  be  got  it  back.  Another  witness  testified 
that  the  stirrups  and  girth  had  been  stolen  from 
him.  A  third  person  testified  that  he  lost  a 
pair  of  saddle  pockets  from  his  saddle  about  the 
same  time  that  the  other  witness  had  lost  the 
stirrups  and  girth,  and  that  he  found  his  sad- 
dle pockets  In  the  defendant's  possession  after 
the  defendant  had  come  iMick  from  a  trip  to 
the  Indian  territory.  To  the  testimony  about 
the  saddle  pockets,  the  stirrups,  and  girth  hav- 
ing been  lost  and  found  In  the  possession  of  the 
defendant,  the  defendant  objected  before  the 
same  was  given  to  the  jury ;  his  objection  was 
overruled,  and  he  excepted.     After  citing  and 
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hibit  A  is  only  a  link  in  the  chain  tending  to 
connect  him  with  the  death,  no  such  com- 
parison can  be  resorted  to.  We  think  we 
liave  demonstrated  the  fallacy  of  this  argu- 
ment, and  hare  already  given  it  more  spai^e 
than  it  merits. 

Another  objection  made  by  the  defendant 
at  the  trial  to  the  standards  of  comparison 
admitted  by  the  court  was  the  so-called  "re- 
quest writings."  The  circumstances  in  which 
-those  writing  were  made  by  the  defendant 
have  already  been  detailed.  We  are  of  the 
•opinion  that  it  was  not  error  to  receive  them 
in  evidence.  When  they  were  produced,  the 
inquest  into  the  circumstances  of  Mrs. 
Adams'  death  was  in  progress.  The  defend- 
ant was  suspected,  as  he  knew,  of  being  the 
murderer,  and  was  under  subpoena  to  testify 
at  the  inquest.    Nevertheless,  he  was  not  in 


custody,  nor  had  a  formal  charge  been  made 
against  him.  It  is  strongly  urged  upon  us 
that,  owing  to  the  publicity  of  the  case,  an^ 
the  known  suspicion  of  the  police  and  prose- 
cuting authorities  against  the  defendant,  he 
could  not  safely  have  refused  Kinsley's  re- 
quest to  produce  specimens  of  handwriting; 
that  such  refusal  would  have  subjected  him 
to  criticism;  that  it  would  have  augmented 
suspicion  in  the  public  mind  and  incited  the 
attacks  of  c-tain  newspapers,  which  appear 
to  have  tried  the  ease  to  their  own  satisfac- 
tion without  awaiting  the  more  tedious  proc- 
esses of  the  law.  But  the  court  cannot  ad- 
mit the  argument.  The  defendant  had  the 
legal  right  to  refuse  to  write  for  Kinsley. 
He  preferred  to  accede  to  the  latter's  request, 
and  we  can  discover  no  ground  upon  which 
the  writings  thus  produced  can  be  excluded 


quoting  what  was  stated  In  the  opinion  in  En- 
dally  V.  State,  30  Ark.  278,  supra.  III.  b,  7, 
the  court  said :  "But  the  evidence  in  the  case 
at  bar  In  reference  to  the  saddle  pockets,  girth, 
and  stirrups,  while  not  competent  for  the  pur- 
pose of  proving  the  defendant  guilty  of  the 
larceny  with  which  he  was  charged,  was  com- 
petent to  identify  the  appellant  as  the  party 
who  committed  the  larceny.  If  these  articles 
had  been  received  by  appellant  lawfully,  and 
found,  as  they  were  afterwards  found,  attached 
to  the  saddle  in  the  possession  of  the  appellant, 
these  facts  would  have  been  circumstances  tend- 
ing to  show  that  appellant  was  the  person  who 
took  the  saddle.  If  the  evidence  was  compe- 
teni  for  this  purpose.  It  would  not  have  been 
Incompetent  because  it  might  have  tended  to 
show  that  appellant  stole  the  saddle  pockets, 
stirrups,  and  girth."  Reed  v.  State,  54  Ark. 
•621,  16  S.  W.  819. 

On  a  trial  for  stealing  a  horse,  evidence  that 
the  defendant  on  the  same  night  and  contempo- 
raneous with  the  theft  of  the  animal  in  ques- 
tion took  the  two  horses  of  the  prosecutor,  and, 
abont  a  mile  from  the  first  theft,  took  three 
horses  belonging  to  another,  and  carried  all  of 
these  horses,  together,  to  another  place,  where 
he  and  another  person  arrived  early  on  the  fol-  | 
lowing  morning,  and  there  disposed  of  all  of 
the  horses,  is  admissible  to  prove  the  guilt  of 
the  accused  by  circumstances  connecting  him 
with  the  theft  Glover  v.  State  (Tex.  Crim. 
App.)  76  S.  W.  465. 

4.  Burglary. 

Upon  the  trial  of  an  indictment  for  breaking 
into  the  counting  house  of  a  railway  station,  ev- 
idence that  the  prisoners  on  the  same  night 
had  successfully  broken  Into  three  other  sta- 
tions, and  that  some  of  the  property  taken  from 
one  of  the  three  had  been  found  upon  two  of 
the  prisoners,  and  property  taken  from  another 
-station  upon  the  third,  was  properly  admitted, 
-as  the  events  of  that  night  relating  to  the  sev- 
eral burglaries  were  so  mixed  that  it  was  im- 
possible to  separate  them.  Reg.  v.  Cobden,  8 
Fost.  &  F.  833. 

Where  it  appeared  upon  the  trial  of  an  In- 
-dictm^Tit  for  burglary,  by  the  testimony  of  a 
witness,  that  he  and  the  defendant  proceeded 
to  the  house,  and  defendant  took  out  a  pane 
•of  glass  and  entered  and  handed  out  to  witness 
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a  quantity  of  pork,  which  was  taken  to  wit- 
ness's house,  evidence  that,  several  hours  after- 
wards, but  on  the  same  night,  the  defendant,  by 
threats  and  commands,  forced  the  witness  to  go 
with  him  to  the  same  house,  where  the  defend- 
ant entered  In  the  same  manner  that  he  had 
before  and  took  out  and  carried  away  a  large 
number  of  articles,  is  properly  admitted,  as  the 
two  acts  of  taking  property  out  of  the  house 
and  entering  the  house  for  that  purpose  were, 
in  law,  but  one  transaction ;  and,  even  If  the 
last  breaking  could  be  regarded  as  an  offense 
separate  and  distinct  from  the  first,  it  was,  nev- 
ertheless, competent  evidence  to  show  the  where- 
abouts of  the  accused  the  whole  of  that  evening. 
People  V.  Gibson,  58  Mich.  368,  25  N.  W.  316. 

Defendant  was  Indicted  for  burglary  In  enter- 
ing a  house  with  Intent  to  commit  a  felony  there- 
in, the  felony  being  rape.  It  appeared  that  the 
defendant  in  fact  entered  the  house  at  two 
different  times  on  tha  night  in  question,  that  the 
said  entries  were  made  In  pursuit  of  but  one 
purpose,  and  that,  his  design  being  frustrated 
on  his  first  entry  because  he  was  frightened 
away  by  the  inmates  of  the  house,  he  re-entered 
about  two  hours  later.  It  was  held  that  the 
court  did  not  err  in  refusing  to  rule  that  this 
constituted  two  separate  burglaries ;  but  it  was 
held,  further,  that,  even  if  the  second  breaking 
could  be  properly  regarded  as  a  distinct  and 
separate  offense  from  the  first,  it  was,  never- 
theless, competent  evidence  as  tending  to  show 
the  whereabouts  of  the  defendant  during  the 
night  in  question.  And  that  especially  was  this 
true  in  this  case,  as  the  two  breakings,  if  such 
there  were,  were  only  separated  in  point  of  time 
by  the  brief  space  of  about  two  hours.  State 
V.  Fltzalmon,  18  R.  I.  236,  27  Atl.  446. 

Upon  a  prosecution  for  burglary  of  a  photo- 
graph gallery  evidence  of  the  burglarizing  of 
another  gallery  In  the  same  town  on  the  same 
night,  and  of  the  finding  in  defendant's  posses- 
sion upon  his  arrest,  not  only  the  property  stol- 
en from  the  first  gallery,  but  also  all  that  taken 
from  the  second  gallery,  and  also  a  lens  taken 
by  means  of  a  burglary  from  a  gallery  in  another 
town,  it  being  shown  that  defendant  was  in  such 
gallery  the  day  before  it  was  burglarized,  is 
admissible  to  establish  the  res  gestw  and  as  a 
circumstance  tending  to  connect  defendant  with 
the  crime  charged,  and  to  controvert  his  state- 
ment that  he  received  the  property  from  a  third 
person  under  a  contract  to  convey  it  to  a  cer- 


286 


New  York  CJoubt  of  Appeals. 


Oct., 


from  the  case.  If,  as  we  have  held  in  anoth- 
er part  of  this  opinion,  the  defendant's  tes- 
timony at  the  coroner's  inquest,  which  he 
attended  under  subpoena,  and  where  he  was 
obliged  to  choose  between  claiming  his  privi- 
lege against  self-incrimination  and  testify- 
ing fully,  is  admissible,  a  fortiori  these  "re- 
quest writings"  are  competent.  Writings 
created  post  litem  motam  are  inadmissible  in 
favor  of  a  party  cheating  them.  Chamber- 
layne's  Best,  Ev.  236;  Hickory  v.  United 
States,  161  U.  S.  303,  38  L.  ed.  170,  14  Sup. 
Ct.  Rep.  334.  But  we  have  found  no  case 
holding  that  such  writings  should  be  ex- 
cluded when  offered  by  the  adverse  party, 
except  Reg.  v.  Crouch,  4  Cox  C.  C.  163,  which 
was  decided  before  the  English  statute  of 
1854,  and  Hymes  v.  McDermott,  82  N.  Y.  41, 
37  Am.  Rep.  538,  in  which  the  decision,  al- 


though made  after  the  passage  of  our  own 
statute  of  1880,  was  based  upon  the  law  as 
it  stood  when  the  controversy  arose.  It  is 
to  be  obser\'ed,  moreover,  that  in  the  latter 
case  there  were  peculiar  facts  which  would 
have  justified  the  exclusion  of  the  writings 
there  offered  in  evidence,  even  if  the  statute 
had  been  in  existence  when  the  action  was 
commenced. 

The  third  objection  made  .by  the  defendant 
to  the  standards  of  comparison  adopted  at 
the  trial  is  to  the  admission  of  the  Bamet 
letters  and  Cornish  letters.  The  Bamet 
letters  were  undoubtedly  admitted  in  the 
first  instance  to  support  the  charge  that  the 
defendant  had  killed  Bamet,  and  the  Cor- 
nish letters  to  sustain  the  charge  that  he 
murdered  Mrs.  Adams.  Both  were  subse- 
quently treated  as  evidence  tending  to  con- 


tain place.  Kclley  v.  State,  81  Tex.  Crim.  Rep. 
211,  20  S.  W.  365. 

On  the  trial  of  an  information  for  burglary, 
which  alleged  that  the  crime  was  committed 
by  entering  a  certain  house,  evidence  that  at 
the  time  of  the  defendant's  arrest  he  and  an 
abcompllce  were  attempting  to  commit  another 
burglary,  that  burglar's  tools  were  found  in  the 
possession  of  the  latter,  and  that  articles  stolen 
at  the  first  robbery  were  found  on  the  person 
of  each,  is  admissible  as  tending  to  connect  the 
parties  with  the  robbery.  People  v.  McGilver, 
67  Cal.  55,  7  Pac.  49. 

Where  two  bnrglaries  were  committed  in  a 
town,  one  at  K.'s  and  another  at  B.'s,  between 
12  and  3  o'clock  of  the  same  night,  and  at  B.'s 
a  crowbar  was  found,  which  fitted  some  marks 
on  a  chest  broken  open  at  K.'s,  and  which  was 
proved  to  have  been  in  the  possession  of  the 
prisoner  previously  to  the  night  in  question, 
Wightman,  J.,  on  the  authority  of  the  case 
of  Rex  V.  Wylie,  1  Bos.  &  P.  N.  R.  93,  2  I^ach 
C.  L.  983,  siipra.  III,  c,  14,  (c),  allowed  evi- 
dence to  be  given  of  the  finding  of  the  crowbar 
at  B.'s,  and  also  of  the  finding  of  goods 
stolen  the  same  night  from  B.'s  in  the  possession 
of  the  prisoners,  as  such  evidence  tended  to 
show  that  the  prisoners  had  been  at  B.'s,  and 
that  they  might  have  left  the  crowbar  there. 
Reg.  V.  Stonyer,  Cited  in  3  Russell,  Crimes,  6th 
ed.  406. 

On  a  trial  for  burglary  testimony  was  intro- 
duced by  the  state  showing  that  at  the  same 
time  property  was  taken  from  the  burglarized 
house  other  property  was  taken  from  an  adjoin- 
ing house,  against  the  objection  that  the  goods 
must  be  identified  as  the  identical  goods  taken 
from  the  house  before  any  other  testimony  re- 
garding them  would  be  competent,  and  that  it 
must  be  shown  that  they  were  found  in  defend- 
ant's possession.  It  was  held  that  by  this 
testimony  the  state  was  not  identifying  any 
property,  but  simply  proving  a  burglary  com- 
mitted at  the  same  time,  and  within  a  few 
feet  of  the  burglary  alleged  in  the  indictment ; 
and,  if  the  stolen  property  from  the  second 
house  was  traced  to  the  possession  of  the  bur- 
glar who  entered  the  first,  it  might  become  co- 
gent evidence  to  establish  defendant's  guilt  as 
the  burglar  of  the  first  house;  and  that  there 
was  no  error  in  admitting  the  testimony.  Gass 
V.  State  (Tex.  Crim.  App.)  56  S.  W.  73. 

Upon  a  trial  for  burglary  after  evidence  had 
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been  given  to  the  effect  that  a  burglary  had  been 
committed  at  the  time  and  place  charged,  and 
that  the  building  had  been  entered  some  time 
during  the  night,  and  two  overcoats  and  a  small 
amount  of  money  stolen,  and  that,  when  ar- 
rested next  day,  the  five  defendants  were  to- 
gether, evidence  by  certain  witnesses  living  in 
a  small  house  not  far  from  the  location  of  the 
premises  where  the  burglary  charged  was  al- 
leged to  have  been  commlttM,  that  on  the  night 
of  the  burglary  four  or  five  men  came  to  their 
house,  and  at  least  two  of  them  entered  the 
building,' and  stole  certain  articles,  including  a 
pair  of  pants,  and  that  one  of  the  defendants 
was  afterwards  seen  wearing  the  pants  thus 
stolen ;  and  that  other  property  found  at  the 
place  where  the  defendants  were  arrested 
was  stolen  from  their  house  at  the  same 
time, — and  that  the  defendants  went  in  the 
direction  of  a  certain  bridge  toward  a  place 
where  they  were  found  together  and  arrested 
the  next  day ;  and  that  the  house  of  the  witness 
was  on  the  way  from  the  house  where  the  bur- 
glary was  charged  to  have  been  committed  in 
going  from  there  to  the  bridge  and  to  the  place 
where  the  defendants  were  arrested, — is  com- 
petent and  admissible  for  the  purpose  of  show- 
Ing  that  the  acciised  were  together  on  the  night 
of  the  burglary  in  the  immediate  vicinity  of  the 
place  where  the  crime  charged  was  committed, 
which  was  the  primary  object  of  the  testimony, 
although  the  testimony  concerning  the  identi- 
fication of  the  property  found  at  the  place  where 
the  accused  were  arrested  did  incidentally  de- 
velop the  fact  that  another  crime  had  been 
committed,  with  which  the  accused  may  have 
been  connected.  State  v.  Norris,  27  Wash.  453, 
67  Pac.  983. 

Upon  the  trial  of  an  indictment  for  burglary 
and  larceny,  the  evidence  against  the  accused 
was  wholly  circumstantial,  and  consisted,  among 
other  things,  of  tracking  four  men  from  the 
place  where  the  burglary  and  larceny  were  com- 
mitted to  a  certain  house  where  the  prisoner 
and  three  other  men,  who  were  all  Jointly  in- 
dicted, were  found.  No  other  person  was  at 
that  time  on  the  premises.  A  search  was  made 
and  prosecuted  the  next  morning  after  the  of- 
fense took  place,  and  on  the  premises  were  found 
a  part  of  the  articles  stolen  from  the  house  at 
the  time  of  the  burglary.  On  instituting  a 
further  examination,  a  lot  of  burglars'  tools 
were  found  secreted  In  a  stable  a  short  distance 
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nect  the  defendant  with  each  of  the  crimes 
said  to  have  been  committed  by  him.  All  of 
theee  letters  were  also  used  as  standards  of 
comparison  from  which  to  determine  who 
wrote  the  poison-package  address.  They  may, 
therefore,  be  considered  together  for  the  pur- 
pose of  review  under  this  head.  The  stat- 
utes of  1880  and  1888  provide  that  the  com- 
parison of  a  disputed  writing  may  be  made 
with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  genuine.  The  words 
"proved  to  the  satisfaction  of  the  court"  are 
to  be  construed  in  the  light  of  the  obvious 
purpose  for  which  these  statutes  were  enact- 
ed. At  common  law  a  paper  properly  in  evi- 
dence for  general  purposes  can  be  compared 
with  a  disputing  writing,  but  only  when  the 
genuineness  of  the  handwriting  of  the  form- 
er is  admitted  or  proved  beyond  a  reason- 


able doubt.  Chamberlayne's  Best,  Ev.  239; 
Doe  ex  dem.  Perry  v.  New  ton,  5  Ad.  &  El. 
514;  1  Greenl.  Ev.  14th  Ed.  578:  Milea  v. 
Loomis,  75  N.  Y.  288,  31  Am.  Rep.  470- 
State  V.  Scott,  46  Mo.  302;  Moore  v.  United 
Statea,  91  U.  S.  270,  23  L.  ed.  346.  Since 
these  statutes  were  designed  to  amplify  and 
broaden  the  common-law  rule  by  permitting 
the  use  of  genuine  writings  as  standards  of 
comparison,  even  when  they  are  not  compe- 
tent or  relevant  for  other  purposes,  it  must 
be  assumed  that  the  language  prescribing 
the  manner  in  which  the  genuineness  of  such 
writings  is  to  be  established  was  carefully 
and  deliberately  chosen  by  the  legislature. 
While  it  is  obvious  that  the  words  "proved 
to  the  satisfaction  of  the  court"  do  not  in- 
vest the  trial  court  with  a  mere  personal 
discretion,   which   is  to  be  exercised   with- 


from  the  house,  and  at  another  place  divers 
other  articles  not  mentioned  in  the  indictment. 
The  prisoner  objected  to  all  testimony  regard- 
ins  the  burgrlars'  tools  and  the  other  articles 
not  named  in  the  indictment,  but  the  court 
overruled  the  objection  and  admitted  the  evi- 
dence. After  stating  the  general  rule  in  regard 
to  the  admission  of  evidence  of  other  crimes  and 
the  exceptions  thereto  the  court  further  said : 
"The  evidence  adduced  on  the  trial,  of  the  find- 
ing of  the  burglarious  implements  and  the  other 
goods  not  mentioned  In  the  indictment,  was 
not  offered  for  the  purpose  of  showing  the  pris- 
oner guilty  of  another  and  separate  offense, 
whatever  tendency  it  might  have  had  that  way. 
The  prisoner  stood  charged  with  burglary  and 
larceny ;  immediately  after  the  commission  of 
the  crime  four  men  were  tracked  in  the  snow 
to  a  certain  house,  where  four  men  were  found, 
the  prisoner  among  the  number ;  the  fruits  of 
the  crime  were  found  on  the  premises  together 
with  the  burglarious  instruments ;  the  whole 
formed  a  part  of  the  history  of  the  transaction, 
and  as  such  was  admissible  for  the  consideration 
of  the  jury.'*     State  v.  Harrold,  38  Mo.  496. 

Upon  the  trial  of  an  indictment  for  burglary 
and  larceny  which  occurred  on  a  particular 
night,  the  theory  of  the  state  was  that  the 
crime  was  committed  by  the  defendant  and  an- 
other. After  proof  that  the  defendant  and  the 
other  person  were  seen  frequently  together  both 
before  and  after  the  burglary,  and  that  they 
were  together  on  the  evening  preceding  the 
night  of  the  burglary,  the  state  was  permitted 
to  prove  that  other  burglaries  had  been  com- 
mitted on  the  same  night.  At  one  of  the  bouses 
were  found  certain  tracks,  supposed  to  be  made 
by  the  burglars.  One  of  these  tracks  was  Imper- 
fect, but,  BO  far  as  it  was  plain,  it  exactly  cor- 
responded with  a  shoe  worn  by  the  defendant  at 
the  time  of  his  arrest.  At  the  other  houses 
burglarized,  the  tracks  were  perfect,  an<f  the 
shoes  worn  by  the  defendant  exactly  fitted  one 
of  the  tracks.  The  evidence  tended  to  prove 
that  all  these  tracks  were  made  on  the  night 
In  question.  In  affirming  the  conviction  the 
court  said  :  "Nor  do  we  think  the  court  erred 
In  permitting  the  state  to  prove  that  burglaries 
other  than  the  one  charged  in  the  indictment 
were  committed  on  the  same  night,  in  connec- 
tion with  the  proof  that  one  of  the  tracks  at 
each  of  the  houses  burglarized  corresponded 
with  the  track  made  by  the  appellant.  It  tended 
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to  prove,  not  only  that  the  appellant,  on  that 
night,  was  out  on  a  mission  of  burglary,  but 
also  that  he  was  present  at  the  time  Gusman's 
house  was  burglarized,  and  thus  tended  to  es- 
tablish that  he  had  participated  In  that  crime.* 
Frazier  v.  State,  135  Ind.  38,  34  N.  E.  817. 

Defendant  was  convicted  of  feloniously  break- 
ing into  a  house  and  committing  a  larceny  there- 
in. The  house  was  a  farm  house  in  the  country, 
and  it  was  shown  that  several  houses  in  the 
neighborhood  were  broken  open  the  same  night, 
and  at  one  house  a  plate  of  butter  was  taken. 
The  prosecution  was  allowed  to  give  evidence 
that  on  the  next  day  after  the  burglary  the  de- 
fendant picked  up  near  the  road  fenc«  the  plate 
on  which  the  butter  had  been  carried  ofF  from 
the  house  from  which  it  had  been  taken,  claim- 
ing to  have  Just  found  It  there.  It  was  objected 
that  this  evidence,  if  of  any  force  at  all,  could 
only  have  tended  to  connect  the  accused  with 
the  burglary  at  that  house,  or,  at  least,  to  have 
raised  a  suspicion  that  he  was  concerned  In  it. 
It  was  conceded  by  the  prosecution  that,  if  it 
had  no  tendency  to  connect  accused  with  the 
particular  offense  for  which  he  was  on  trial, 
it  should  not  have  been  received ;  but  their  the- 
ory of  the  case  was  that  the  several  burglaries 
were  all  substantially  one  transaction,  and 
whatever  tended  to  show  participation  In  one 
was  evidence  of  participation  in  ail.  The  court 
agreed  in  this  view,  and  held  that  the  proof 
was  not  given  to  show  a  different  and  distinct 
felony,  but  as  tending  to  prove  the  very  felony 
then  under  investigation ;  and  its  tendency  to 
that  end  was  for  the  Jury.  People  v.  Mead,  50 
Mich.  228,  15  N.  W.  95. 

On  a  prosccutlou  for  burglarizing  a  house 
evidence  of  burglaries  and  thefts  committed  at 
two  other  houses  a  few  miles  distant  from  the 
one  mentioned  in  the  indictment  Is  admissible 
as  part  of  the  res  gesta;,  and  as  serving  to  iden- 
tify defendant  and  connect  him  with  the  bur- 
glary for  which  he  is  on  trial,  where  all  the 
crimes  were  committed  on  the  same  date,  and 
were  all  along  the  route  which  defendant  trav- 
eled in  going  to  the  place  where  he  was  arrested, 
and  property  taken  from  each  of  the  severaT 
places  was  found  in  his  possession.  Fielder  v. 
State,  40  Tex.  Crim.  Rep.  184,  49  S.  W.  376. 

On  a  trial  for  burglary,  where  property  taken 
at  the  time  of  the  commission  of  the  offense 
was  found  in  the  possession  of  the  defendant, 
evidence  that  other  property,  taken  from  a  house 
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out  reference  to  rules  of  evidenoe,  it  is  equal- 
ly plain  that  the  failure  of  these  statutes  to 
prescribe  the  precise  method  or  degree  of 
proof  necessary  to  establish  the  genuineness 
of  a  writing  for  purposes  of  comparison  with 
a  disputed  writing  renders  it  necessary  to 
resort  to  the  general  rules  of  the  common 
law  for  that  purpose.  Thus,  the  genuine- 
ness of  a  writing  may  be  established  ( 1 )  by 
the  concession  of  the  person  sought  to  be 
charged  with  the  disputed  writing  made  at 
or  for  the  purposes  of  the  trial,  or  by  his 
testimony:  (2)  or  by  witnesses  who  saw  the 
standards  written,  or  to  whom,  or  in  whose 
hearing,  the  person  sought  to  be  charged  ac- 
knowledged the  writing  thereof;  (3)  or  by 
witnesses  whose  familiarity  with  the  hand- 
writing of  the  person  who  is  claimed  to  have 
written  the  standard  enables  them  to  testi- 


fy to  a  belief  as  to  its  genuineneM;  (4)  or 
by  evidence  showing  that  the  reputed  writer 
of  the  standard  has  acquiesced  in  or  recog- 
nized the  same,  or  that  it  has  been  adopted 
and  acted  upon  by  him  in  his  business  trans- 
actions or  other  concerns.  Since  common- 
law  evidence  is  competent  to  establish  the 
genuineness  of  a  writing  sought  to  be  used 
as  a  standard  of  comparison,  it  is  apparent, 
in  the  absence  of  a  statutory  rule  as  to  the 
degree  of  proof  to  be  made,  that  the  general 
rule  of  the  common  law  as  to  the  sufficiency 
of  evidence  must  prevail.  In  civil  cases  the 
genuineness  of  such  a  paper  must  be  estab- 
lished by  a  fair  preponderance  of  the  evi- 
dence, and,  in  criminal  cases  beyond  a  reas- 
onable doubt.  Writings  proved  to  the  satis- 
faction of  the  court  by  the  methods  and  un- 
der the  rules  adverted  to  may    be  used    as 


In  which  a  burf^lary  had  been  committed  the 
nUht  previous,  was  also  found  In  the  possession 
of  the  defendant  at  the  same  time,  is  competent. 
Bright  V.  State  iTex.  Crim.  App.)  74  8.  W. 
912. 

Where  the  accused  was  Indicted  for  burglary 
In  entering  a  house  and  stealing  a  watch  tber<»- 
from,  evidence  that  the  defendant  afterwards 
had  In  his  possession  a  pocketbook  taken  from 
the  house  at  the  same  time,  is  competent  to 
connect  the  defendant  with  the  crime  alleged 
in  the  Indictment.  State  v.  Hullen  (N.  C  )  45 
S.  E.  513. 

6.  Robbery, 

Tn  Hope  v.  People,  83  N.  T.  418,  38  Am.  Rep. 
460,  which  was  an  indictment  for  robbery,  the 
property  taken  Iwlng  charged  to  be  one  key  of 
the  value  of  $1.  evidence  on  the  part  of  the 
prosecution  was  to  the  eflTect  that  certain 
persons,  one  of  whom  was  the  prisoner,  com- 
pelled the  Janitor  of  a  l)ank  to  disclose  the 
combination  of  the  lock  of  the  bank  safe ;  that 
they  then  took  and  carried  away  the  bank  keys 
from  a  table  in  his  presence,  one  of  them  being 
the  key  of  the  street  door,  and  subsequently 
entered  and  robl)ed  the  bank.  There  was  no  evi- 
dence of  any  Intention  of  returning  the  keys, 
or  that  the  street  door  key  was  ever  returned. 
It  was  held  that  the  evidence  of  the  robbery 
committed  on  the  bank,  and  the  breaking  open 
of  the  safe,  and  the  larceny  of  the  valuables 
therein,  was  admissible  for  the  purpose  of 
showing  that  the  prisoner  was  one  of  the  gang 
who  committed  the  robliery  of  the  key ;  that 
where  the  evidence  is  relevant  and  material 
upon  the  question  of  the  guilt  of  the  prisoner 
of  the  crime  for  which  he  Is  upon  trial.  It  can- 
not 1)e  excluded  merely  because  it  also  proves 
him  guilty  of  another  crime. 

TTpon  the  trial  of  an  indictment  for  robbery 
the  defense  set  up  was  an  alibi ;  and,  in  order 
to  show  that  the  prisoner  was  near  the  place  of 
the  robbery  at  the  time  when  it  was  committed, 
the  counsel  for  the  prosecution  called  a  witness 
who  had  been  accosted  by  the  prisoner  on  the 
road  very  shortly  before  the  prosecutor  was 
robbed.  It  appeared,  on  the  depositions  of  this 
witness,  that  he  had  in  fact  been,  also,  robbed 
by  the  party  who  so  accosted  him ;  but  the  coun- 
sel for  the  prosecution  abstained  from  examin- 
ing him  on  that  point,  or  as  to  the  manner  in 
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which  he  had  been  accosted,  until  Alderson.  B.. 
interposed,  and  said  there  was  no  reason  what- 
ever why  the  whole  circumstances  under  which 
the  witness  had  met  the  prisoner  should  not  be 
gone  into.  Thereupon  the  witness  deposed  that 
the  prisoner,  at  the  time  when  he  was  met  by 
the  witness  on  the  road,  committed  a  robbery 
on  him.     Reg.  v.  Briggs,  2  Moody  &  R.  109. 

On  the  trial  of  an  indictment  for  robbery,  it 
is  competent  to  show  that  the  defendant  had  In 
his  possession  at  the  time  of  his  arrest  prop- 
erty other  than  that  of  the  prosecuting  witness, 
acquired  by  robbery,  as  a  circumstance  corrob- 
orative of  the  inference  of  guilty  possession 
of  the  property  he  is  being  tried  for  feloniously 
acquiring.  State  v.  Balch,  136  Mo.  109,  37  S. 
W.  808. 

Upon  the  trial  of  an  indictment  for  robbery 
a  number  of  other  robberies  were  introduced  in 
evidence,  and  the  proof  on  the  part  of  the  state 
tended  to  show  that  defendant  committed  them 
at  the  same  time  and  place  that  he  committed 
the  robbery  *u  question.  The  trial  court .  left 
it  with  the  Jury  to  say  whether  or  not  such  tes- 
timony tended  to  show  that  accused  committed 
such  other  robberies,  stating  that,  if  they  should 
believe  that  such  was  the  case,  then  they  could 
use  the  testimony  for  the  purpose  of  idonti  Ty- 
ing him  as  the  perpetrator  of  the  robbery  for 
which  he  was  then  on  trial.  It  was  held  that 
the  testimony  was  admissible  for  the  purpose  in- 
dicated in  the  court's  charge,  and  that  the  court 
properly  guarded  the  purposes  for  which  the 
Jury  could  consider  such  testimony.  Davis  v. 
State  (Tex.  Crim.  App.)  44  8.  W.  1099. 

On  a  trial  for  robbery  of  a  woman,  it  was 
held  that  it  was  competent  for  the  state  to  prove 
that  at  the  same  time  and  place,  and  in  the 
same  transaction,  the  defendant  ravished  anoth- 
er woman  who  had  no  money  to  give  him,  the 
t^o  women  being  together  when  attacked,  and 
defendant  using  his  pistol  in  both  instances  to 
enforce  his  demands.  Harris  v.  State,  32  Tex. 
Crim.  Rep.  279,  22  S.  W.  1037. 

On  the  trial  of  an  indictment  for  assault  with 
Intent  to  rob,  evidence  tending  simply  to  show 
an  attack  of  like  character,  committed  by  the 
defendant  upon  another  person  and  at  another 
time  and  place,  is  inadmissible.  Coble  v.  State, 
31  Ohio  St.  100. 

On  a  trial  for  robbery  committed  on  the 
street  of  a  city,  it  Is  not  competent  for  the  pros- 
ecution to  prove  that,  a  short  time  after  the 
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standards  for  purposes  of  comparison  with 
«  disputed  writing,  subject,  liowever,  to  the 
qualification  that  writings  which  are  other- 
wise incompetent  should  never  be  received 
in  evidence  for  purposes  of  comparison.  It 
is  therefore  sufficient  to  say,  with  reference 
to  the  Barnet  and  Cornish  letters,  that  the 
general  rule  on  the  subject  of  handwriting 
expert  testimony  which  we  have  laid  down 
herein  will  properly  guide  the  trial  court  in 
the  disposition  of  the  questions  which  may 
arioc  as  to  them  upon  another  trial. 

It  was  further  urged  at  the  bar  in  behalf 
of  the  defendant  that  the  statutes  of  1880 
and  1888  authorizing  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  genuine 
are  unconstitutional^  because  in  conflict  with 
article  1,  §  2,  of  the   Constitution  of  this 


state,  which  provides  that  "trial  by  jury  in 
all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever."  The 
argument,  in  brief,  is  that  this  provision  of 
the  Constitution  requires  the  submission  to 
the  jury  in  every  case  properly  triable  by 
jury  of  every  material  fact  relied  upon  to 
estfkblish  the  allegations  in  controversy.  It  is 
unnecessary  to  go  into  an  extended  examina- 
tion of  the  question.  We  are  clearly  of  the 
opinion  that  these  statutes  are  not  unconsti- 
tutional, and  that  the  proper  construction 
of  the  statute  requires  the  submission  to  the 
jury  of  the  genuineness  of  the  standards 
with  which  the  disputed  writing  is  com- 
pared. The  word  "court"  in  the  statutes  is 
used  in  it«  generic  sense,  and  includes  both 
judge  and  jury  in  a  case  where  a  jury  is 
present.    It  is  significant  that  the  statute 


robbery  for  which  the  accused  was  being  tried,  | 
he  robbed  another  person  at  a  place  balf  or  tbree 
<inarter8  of  a  mile  away.    State  v.  Spray  (Mo.) 
74  S.  W.  846. 

On  a  trial  for  robbery,  wbere  It  appeared  tbat 
the  crime  for  which  the  defendant  was  con- 
Ticted  was  committed  by  throwing  snaff  in  the 
eyes  of  the  complainant  at  the  time  of  the  rob- 
bery. It  is  not  competent  for  the  prosecution, 
for  the  purpose  of  establishing  the  Identity  of 
the  defendant,  to  prove  that,  about  three  weeks 
prior  to  tbe  commission  of  the  offense  for  which 
the  defendant  was  on  trial,  he  committed  anoth- 
er robbery  at  the  same  place,  upon  another  per- 
son, by  the  use  of  the  same  means.  People  v. 
Romano,  84  App.  Div.  818,  82  N.  Y.  Supp.  749. 

6.  Arson, 

On  a  trial  for  arson  of  a  barn,  it  was  proved 
tbat  the  dog  of  the  owner  of  the  barn  had  been 
poisoned  by  eating  meat  wltl^  strychnine  on  it, 
And  it  was  attempted  to  fix  the  crime  upon  de- 
fendant by  showing  that  he  was  arrested  near 
the  farm  on  which  the  barn  was  situated,  and 
tbat  at  the  time  of  his  arrest  he  had  in  his 
possession  meat  with  strychnine  on  it,*  similar 
to  that  with  which  the  dog  was  poisoned,  and 
&  chicken  that  had  been  stolen  from  the  barn. 
It  was  held  that  the  evidence  was  admissible 
as  tending  to  connect  defendant  with  the  com- 
mission of  the  crime  charged,  and,  with  other 
flruspiclous  circumstances,  sufficient  to  sustain  a 
•conviction.  Halleck  v.  State,  65  Wis.  147,  26 
N.   W.  572. 

When,  on  the  trial  of  an  alleged  accessory 
before  the  fact  to  the  crime  of  arson  with  re- 
ject to  a  particular  house,  there  was  evidence 
warranting  a  finding  that  the  accused  had  in- 
cited the  alleged  principal  to  burn  this  house 
and  another,  evidence  tending  to  show  that  the 
latter  house  was  in  fact  fired  on  the  same  night 
as  the  former,  and  by  the  alleged  principal, 
was  admissible.  Chapman  v.  State,  112  Qa.  56, 
37  8.  E.  102. 

Upon  the  trial  of  an  Indictment  for  arson,  ev- 
idence tending  to  show  that  the  defendant,  two 
days  after  the  burning  for  whf ch  he  was  on  trial, 
made  attempt^  to  burn  the  same  building,  is 
competent  and  proper,  as  it  is  a  circumstance 
in  the  chain  of  proof,  and  the  fact  tbat  it  indi- 
cated an  attempt  to  fire  the  building  again  did 
not  weaken  the  proof  of  purpose,  because,  if 
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accomplished,  it  would  be  a  distinct  offense; 
that  as  the  purpose  of  the  first  attempt  failed 
because  of  the  extinguishment  of  the  fire,  the 
building  being  saved,  it  was  clearly  the  subject 
of  a  renewed  purpose,  and  the  evidence  of  this 
renewed  purpose  tended  strongly  to  show  that 
the  same  person  had  made  both  attempts.  Kra- 
mer V.  Com.  87  Pa.  209. 

Upon  a  trial  for  arson  the  state  was  permitted 
to  show,  after  objection,  that  on  the  same  night 
when  the  outhouse  for  the  burning  of  which 
the  defendant  was  indicted  was  burned,  a 
dwelling  house  some  15  yards  off  was  also  at- 
tempted to  be  set  fire  to,  by  means  of  fagots 
of  wood  tied  up  with  a  rope  belonging  to  the 
defendant,  while  both  buildings  had  been  sat- 
urated in  places  with  kerosene  oil.  The  evidence 
was  received  as  tending  to  show  that  the  same 
person  bad  fired  both  at  the  same  time.  It  was 
held  that  there  was  no  error  in  admitting  the 
evidence,  which  tended  to  Identify  the  person 
who  committed  the  outrage.  State  v.  Thompson, 
97  N.  C.  496,  1  S.  B.  921. 

Upon  a  trial  for  arson  evidence  of  a  pre* 
vious  unsuccessful  attempt  by  the  respondent 
to  burn  the  same  building  for  the  burning  of 
which  he  was  on  trial  was  admissible.  State 
V.  Ward,  61  Vt  153,  17  Atl.  483. 

7.  Forgery, 

On  the  trial  of  an  indictment  for  passing  to  a 
certain  person,  on  a  certain  date,  a  forged  in- 
strument in  writing,  evidence  of  a  witness  that 
he  saw  defendant  in  the  town  where  the  instru- 
ment was  passed  on  a  date  earlier  than  that 
stated  in  the  indictment,  and  that  defendant 
then  attempted  to  pass  it  on  him,  Is  admissible 
for  the  purpose,  not  only  of  showing  tbe  intent 
with  which  defendant  may  have  subsequently 
passed  the  instrument  on  the  person  named  in 
the  indictment,  but  also  for  the  purpose  of 
contradicting  him,  where  he  had  denied  all 
knowledge  of  tbe  Instrument,  or  any  connection 
therewith,  and  had  also  denied  being  in  the 
town  where  it  was  passed  until  after  the  time 
when  tbe  person  named  in  the  indictment  al- 
leged that  it  was  passed  on  him.  Leslie  v.  State 
(Tex.  Crlm.  App.)   47  S.  W.  367. 

Upon  the  trial  of  an  indictment  for  forging 
an  instrument,  evidence  was  offered  on  the  part 
of  the  prosecution  to  prove  tbat  the  defendant 
actually  passed  the  instrument.    ObJec^^Qftp 
19  O 
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of  1880,  which  was  obviously  copied  from 
the  statute  of  Great  Britain  enacted  in  1854, 
substitutes  the  word  "court"  for  the  word 
"judge."  We  are  not  aware  that  it  has  ever 
been  decided,  even  in  England,  by  any  court 
of  great  authority,  that  the  ultimate  deci- 
sion concerning  the  genuineness  of  the  stand- 
ards of  comparison  must  not  be  made  by  the 
jury.  Be  that  as  it  may,  however,  such  a 
decision  would  not,  in  view  of  the  difference 
between  the  powers  of  tlie  legislature  in 
Great  Britain  and  in  this  state,  and  the  sig- 
nificant difference  in  the  phraseology  of 
the  statutes,  serve  as  a  guide  to  the  interpre- 
tation of  our  statutory  enactments  upon  the 
subject.  We  have  not  been  referred  to,  and 
have  not  found,  any  decision  of  this  court 
to  the  effect  that  the  judge  presiding  at  the 
trial  has  the  final  decision  concerning  the 


genuineness  of  the  writings  offered  as  stand- 
ards of  comparison.  We  see  nothing  in  the 
language  of  Peckham,  J.,  in  McKay  v.  Lash- 
er, 121  N.  Y.  477,  24  N.  E.  711,  which  is  op- 
posed to  the  views  above  expressed.  As  be- 
tween a  construction  which  would  withdraw 
from  the  jury  the  important  question  of  the 
genuineness  of  the  standards  and  a  construc- 
tion which  submits  their  genuineness  first 
to  the  judgment  of  the  judge,  and,  upon  his 
acceptance  of  them,  ultimately  to  the  deci- 
sion of  the  jury,  which  must  find,  within  the 
rules  above  laid  down,  that  they  are  gen- 
uine, before  it  can  use  them,  or  regard  any 
evidence  based  upon  them,  we  prefer  and  arc 
bound  to  accept  the  latter  construction.  The 
sufficiency  of  the  proof  given  of  the  genuine- 
ness of  the  papers  offered  as  standards  is  a 
preliminary  point  to  be  determined  in  the 


made  that  it  tended  to  show  a  distinct  offense. 
It  was  held  that  tracing  the  custody  of  this 
forged  instrument  to  the  defendant.  In  connec- 
tion with  the  fact  that  the  paper  had  been  sup- 
plied to  him  upon  which  it  was  written,  demon- 
strated the  truth  of  the  charge  in  the  indict- 
ment that  he  was  the  forger.  HosJcins  v.  State, 
11  Ga.  92. 

On  the  trial  of  a  person  for  forging  a  l>ank 
check,  the  prosecution  proved  by  a  witness  that 
the  prisoner  explained  to  him  his  mode  of  opera- 
tion,— ^how  he  obtained  a  genuine  check  from 
the  person  for  forging  whose  name  he  was  up- 
on trial  by  purchasing  a  small  quantity  of  goods, 
giving  a  bank  bill  of  $100  in  payment,  and,  at 
his  own  suggestion  taking  a  check  for  the  dif- 
ference. The  prisoner  then  bad  in  his  posses- 
sion a  check  forged  on  another  firm  for  $3,000, 
and  a  genuine  one  for  $80 ;  and  he  went  on  to 
explain  to  the  witness  in  what  manner  he  got 
the  $3,000  check,  and  getting  a  new  stamp, 
which  accorded  with  the  mode  he  pursued  In  get- 
ting the  check  of  the  person  for  the  forging  of 
whose  name  he  was  on  trial.  It  was  held  that 
this  evidence  was  not  for  the  purpose  of  prov- 
ing the  prisoner  guilty  of  another  felony  in 
forging  the  $3,000  check,  but  for  the  purpose 
of  identifying  him  and  giving  character  to  the 
entire  transaction ;  and  that  it  was  competent, 
as  identifying  the  party  and  the  transaction. 
Cross  V.  People,  47  111.  152,  95  Am.  Dec.  474. 

Upon  the  trial  of  an  information  for  forging 
an  order  for  a  requisition  upon  a  county  super- 
intendent of  public  schools,  it  is  not  error  to 
permit  the  prosecution  to  prove  and  introduce 
in  evidence  other  orders  of  the  same  general 
character  as  the  one  set  out  in  the  information, 
and  to  prove  that  those  orders  were  in  the  hand- 
writing of  defendant,  for  the  purpose  of  deter- 
mining, by  comparison,  whether  the  defendant 
was  the  forger  of  the  order  recited  in  the  in- 
formation. People  V.  Bibby,  91  CaL  470,  27 
Pac  781. 

8.  Violation  of  liquor  lato, 

A  plea  of  guilty  to  a  complaint  for  keeping  a 
certain  tenement  open  on  the  Lord's  Day  with- 
in the  time  covered  by  an  indictment  for  keep- 
ing the  same  tenement  for  the  illegal  keeping 
and  sale  of  intoxicating  liquors  is.  on  the  trial 
of  such  indictment,  competent  evidence  to  show 
that  the  defendant  kept  the  tenement  within 
62  L.  R.  A. 


th«»  time  charged.  Com.  v.  Ayers,  115  Mass. 
187. 

Eyidence  that  the  defendant,  the  keeper  of  a 
certain  house,  kept  spirituous  liquor  for  sale 
there,  at  a  certain  date,  has  a  tendency  to  prove 
that  he,  still  keeping  the  same  house,  kept 
spirituous  liquor  there  for  sale  at  a  later  date, 
and  is  competent  for  that  purpose.  State  t. 
Colston,  53  N.  H.  483. 

In  a  prosecution  for  the  illegal  sale  of  liquor, 
evidence  of  sales  other  than  the  one  charged 
is  admissible  only  when  tending  to  develop  the 
ret  gestcSy  or  to  connect  the  defendant  with  the 
sale  charged.  A  witness  was  permitted  to  tes- 
tify that  he  had  bought  alcohol  from  defendant 
on  different  occasions  about  twelve  months  pre- 
vious, or  within  twelve  months  from  the  date 
of  the  trial.  It  was  held  that  the  testimony 
was  inadmissible,  as  it  tended  to  throw  no 
light  on  the  transaction  at  issue  In  any  way. 
The  evidence  of  other  sales  does  not  develop  the 
res  gestw^  nor  teftd  to  connect  defendant  with 
the  sale  sought  to  be  proved.  Johnson  v.  State 
(Tex.  Crlm.  App.)  62  S.  W.  755. 

Defendant  was  convicted  of  knowingly  selling 
liquor  to  a  minor  without  written  consent  of 
the  parent.  Upon  the  trial  the  state  was  per- 
mitted to  prove,  by  another  person  than  the 
minor  named  in  the  indictment,  that  he  fre- 
quently bought  beer  from  defendant  before  he 
was  twenty-one  years  old,  and  that  he  had  fre- 
quently seen  defendant  sell  beer  to  boys  under 
twenty-one  years  of  age;  also,  by  still  another 
witness,  that  he  bought  beer  from  the  defend- 
ant before  he  was  twenty-one  years  of  age.  It 
was  held  that  this  evidence  was  not  admissible, 
as  they  were  separate  and  distinct  transactions 
from  that  under  investigation,  and  defendant 
had  not  been  notified  by  the  indictment  that  he 
would  be  called  upon  to  meet  these  sales  to  oth- 
er minors.  Preedman  t.  State,  37  Tex.  Crlm. 
Rep.  115,  88  B.  W.  093. 

And  so,  in  a  prosecution  for  the  illegal  sale 
of  liquor  in  a  local-option  district,  evidence  of 
sales  other  than  the  one  charged,  not  tending 
to  develop  the  res  gestiE,  or  to  connect  defend- 
ant with  the  sale  charged,  is  Inadmissible.  Walk- 
er V.  State  (Tex.  Crlm.  App.)  72  S.  W.  861. 

For  other  cases  on  defendant's  connection 
with  act  charged,  see  also  State  v.  Dooley,  89 
Iowa,  684,  67  N.  W.  414  ;  State  v.  Reed,  63  Kan. 
767,  87  Pac.  174 ;  State  v.  Brooks.  1  Ohio  Dec. 
Reprint,  407 ;  Rucker  v.  State,  7  Tex.  App.  549, 
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first  instanoe  by  the  court  before  permit- 
ting the  papers  to  go  to  the  jury.  If  the 
court,  having  r^^rd  to  the  rules  adverted 
tOy  adjudge  the  papers  genuine,  it  then  be- 
comes the  duty  of  the  jury  in  its  turn,  at 
the  proper  time,  before  making  comparison 
of  a  disputed  writing  with  the  standards,  to 
examine  the  testimony  respecting  the  gen- 
uineness of  the  latter,  and  to  decide  for  it- 
self, under  proper  legal  instructions  from 
the  court,  whether  their  genuineness  has 
been  established.  We  are  aware  that  a  con- 
trary conclusion  respecting  the  duty  of  the 
court  to  submit  the  genuineness  of  the  stan- 
dards of  comparison  to  the  jury  has  been 
reached  in  Vermont  {Rotoell  v.  Fuller,  59  Vt. 
688,  10  Atl.  853),  and  apparently  in  Massa- 
chusetts (Costello  V.  Crowell,  133  Mass. 
352).    We  are  convinced,  however,  that  the 


sounder  rule  is  the  one  we  have  stated.  It 
may  be  added  that  comparisons  with  stand- 
ards produced  in  court,  whether  at  common 
law  or  under  the  statutes,  may  be  made  by 
witnesses,  or  by  the  court  or  jury  without 
the  aid  of  witnesses.  Cohbett  v.  Kilminster, 
4  Fost.  &  F.  490;  Hickory  v.  United  States, 
151  U.  S.  303,  38  L.  ed.  170,  14  Sup.  Ct.  Rep. 
334;  Merritt  v.  Campbell,  79  N.  Y.  625. 

Another  point  urged  upon  our  attention 
by  counsel  for  the  defense  is  that  the  learn- 
ed trial  court  erred  in  admitting  in  evidence 
upon  the  trial  the  testimony  of  the  defend- 
ant given  at  the  coroner's  inquest.  Tliis 
question  must  be  decided  for  the  guidance  of 
the  court  below  upon  another  trial.  When 
this  testimony  was  offered  in  evidence  by 
the  district  attorney,  the  defendant's  coun- 
sel interposed  the  objection  that  it  had  not 


— 9upra,  II.  a,  2,  (a)  ;  Burr  v.  Com.  4  Gratt 
534,  infra,  VII.  e,— Moseley  v.  State.  36  Tex. 
Crlm.  Rep.  678.  87  S.  W.  736,  38  S.  W.  197, 
infra,  XVI.  a.  1 ;  Holt  v.  State.  39  Tex.  Crim. 
Rep.  ?82,  45  S.  W.  1016,  46  S.  W..829,  infra, 
XVI.  a,  2. 

b.  Common  9oheme,  plan,  or  aystcm. 

In  State  v.  Fallon,  2  N.  D.  510,  52  N.  W.  818, 
a  conviction  for  aasaalt  with  a  dangerous  wea- 
pon was  reversed,  and  a  new  trial  ordered,  for 
the  reason  Chat  the  indictment  alleged  that  the 
assault  was  committed  with  intent  to  rob,  and 
the  state's  own  evidence  clearly  showed  that  it 
was  made  while  endeavoring  to  escape,  and 
the  variance  was  held  to  be  fatal.  But  the 
court,  after  deciding  that  a  new  trial  must  be 
awarded,  said,  further:  *'But  another  ruling 
is  assigned  as  error,  which  may  arise  upon  an- 
other trial :  and  hence,  it  becomes  proper  for  us 
to  notice  it.  The  state  introduced  as  a  wit- 
ness one  Flest,  who,  against  the  objection  of 
the  plaintiff  in  error,  was  permitted  to  testify 
that  on  the  evening  of  the  alleged  assault,  and 
only  a  very  short  time  before  the  occurrence, 
he  saw  plalntifF  in  error  and  said  Howard  [How- 
ard was  informed  against  with  plaintiif  in  er- 
ror] on  the  same  street,  and  but  a  short  dis- 
tance from  the  place  where  the  assault  was 
made  upon  Mr.  Curfman;  that  Howard  pushed 
a  revolver  in  his  (witness's)  face,  and  ordered 
him  to  get  off  the  street  It  is  claimed  that  the 
state  ought  not  to  have  been  allowed  to  prove 
a  distinct  and  collateral  offense.  It  is  often 
difllcnlt  to  distinguish  the  effect  of  prejudice 
from  the  effect  of  proof.  When  a  prisoner  is 
on  trial  charged  with  a  special  offense,  the 
proof  of  a  commission  by  him  of  a  distinctively 
collateral  offense,  or  of  any  number  of  collateral 
offenses,  whatever  be  their  character,  is.  as  a 
gmeral  rule,  no  proof  whatever  of  the  commis- 
sion of  the  offense  charged.  .  .  .  But,  keep- 
ing this  rule  in  view,  we  do  not  think  the  court 
erred  In  admitting  the  testimony  of  the  wit- 
ness Flest  That  testimony  tended  directly  to 
establish  the  fact  that  the  prisoner  was  in  the 
immediate  locality  where  the  crime  charged  was 
alleged  to  have  been  committed,  at  or  near  the 
time  of  its  commission.  That  fact  might  have 
been  shown,  however,  without  going  to  the  ex- 
tent of  proving  the  assault  upon  the  witness 
Flest.  But  proof  of  such  assault  had  a  direct 
tendency  to  establish  method  and  system  in  the 
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conduct  of  the  prisoner  and  Howard,  and  to  ex- 
plain the  character  and  purpose  of  their  further 
acts.  If  they  contemplated  a  criminal  enter- 
prise, and  were  there  for  that  purpose,  they 
would  naturally  object  to  having  witnesses  to 
their  conduct,  and,  if  they  drove  the  witness 
Flest  from  the  locality,  the  inference  is  legiti- 
mate and  logical  that  they  then  contemplated  a 
criminal  enterprise.  We  think  the  testimony 
was  proper,  under  State  v.  Lapage,  57  N.  H. 
245.  24  Am.  Rep.  69,  8upra,  I.  And  see,  also. 
Guthrie  v.  State,  16  Neb.  667.  21  N.  W.  455, 
infra;  Kramer  v.  Com.  87  Pa.  299,  supra,  V.  a. 
6;  Thayer  v.  Thayer,  101  Mass.  Ill,  100  Am. 
Dec.  110,"  infra,  IX.  b. 

Upon  the  trial  of  an  indictment  for  attempt- 
ing to  murder  by  placing  a  deadly  poison,  known 
by  defendant  to  be  such,  upon,  and  causing  it 
to  adhere  to  the  under  side  of  the  crossbar  of 
a  cup  belonging  to  the  person  whose  life  was  at- 
tempted, known  as  a  mustache  cup,  evidence 
was  admitted,  and  excepted  to  by  the  defendant, 
that,  a  few  days  earlier,  a  similar  substance  was 
found  pasted  under  the  bar  of  the  cup,  and  also 
at  other  times  in  the  saucer  and  cup ;  and  that 
the  person  whose  life  was  attempted  was  sick 
after  drinking  from  the  cup  on  a  previous  day. 
It  was  held  that  all  this  was  admissible,  so 
far  as  it  went,  to  show  what,  perhaps,  was  suf- 
ficiently clear  without  it, — that  the  poison  was 
put  into  the  cup  at  the  time  in  question  in  pur- 
suance of  a  deliberate  scheme.  Com.  v.  Ken- 
nedy,  170  Mass.  18,  48  N.  E.  770. 

In  Ford  V.  State.  84  Ark.  649.  the  court  held 
that,  although,  as  a  general  rule,  when  a  man 
is  charged  with  one  crime  it  is  not  competent 
to  prove  that  he  has  committed  others,  yet.  it 
b^ing  proved  in  this  case  that  the  murder  with 
which  defendant  and  his  coconspirators  were 
charged  was  committed  in  an  attempt  by  tbem 
to  commit  robbery,  which  made  the  killing  mur- 
der in  the  first  degree,  and  that  all  present,  aid- 
ing and  abetting,  were  principals,  it  was  held 
competent  to  prove  the  whole  plan  or  purpose  of 
the  conspirators,  to  plunder  the  store  of  de- 
ceased and  also  of  others,  although  it  did  not 
appear  that  they  executed  their  plan  or  purpose 
except  as  to  deceased. 

Carroll  v.  Com.  84  Pa.  107 ;  Campbell  v.  Com. 
84  Pa.  187;  Hester  v.  Com.  85  Pa.  139;  Mc- 
Manus  v.  Com.  91  Pa.  57 ;  and  Duffy  v.  Com.  6 
W.  N.  C.  311. — are  all  cases  growing  out  of  the 
doings  of  an  order  or  band  of  men,  having  its 
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been  Bhown  that  the  defendant  was  advised 
of  his  rights  at  that  time,  and  had  not  been 
warned  of  his  rights  by  the  coroner.  What 
were  the  defendant's  rights  at  the  inquest? 
If  the  defendant,  when  he  attended  the  in- 
quest, was  under  arrest  or  formal  accusation 
for  the  murder  of  Mrs.  Adams,  he  was  en- 
titled to  be  informed  of  the  charge  against 
him,  and  of  his  right  to  the  aid  of  counsel 
in  every  stage  of  the  proceedings,  and  before 
any  further  proceedings  were  had.  Code 
Crim.  Proc.  §  188.  This  section  is,  in  terms, 
applicable  only  to  examinations  before  a 
magistrate.  It  is,  however  merely  a  codifi- 
cation of  the  common-law  rule,  and  this 
court  has  held  that  when  a  person  is  called 
upon  to  testify  at  a  coroner's  inquest,  con- 
vened to  inquire  into  a  crime,  for  the  com- 


mission of  which  such  person  is  then  under 
arrest,  or  upon  which  he  has  been  formally 
accused,  he  occupies  the  same  position  and 
he  has  the  same  rights,  as  though  he  were 
before  an  examining  magistrate.  People  ▼. 
Mondon,  103  N.  Y.  211,  57  Am.  Rep.  709,  8 
N.  E.  49(5.  So,  on  the  other  hand,  if  the  per- 
son who  testifies  at  the  inquest  does  so  sim- 
ply as  a  witness,  he  has  none  of  the  rights 
or  immunities  of  a  party.  This  is  the  foun- 
dation of  the  rule,  which  is  now  firmly  es- 
tablished in  this  state,  that  when  a  person 
testifies  at  an  inquest  as  an  accused  or  ar- 
rested party  his  testimony  cannot  be  used 
against  him  upon  a  subsequent  trial  of  an 
indictment  growing  out  of  the  inquest,  un- 
less his  testimony  has  been  voluntarily  giv- 
en, after  he  has  been  fully  advised  of  all 


oriRln  in  Europe,  extending  into  the  United 
States,  and  spreading  by  ramification  through- 
out the  coal  region  of  Pennsylvania,  each  minor 
division  governed  by  a  body-master  of  Its  own 
locality  to  whom  the  secret  pass  words,  signs, 
and  tokens  of  recognition,  called  "goods,"  were 
transmitted  through  a  descending  grade  of  of- 
ficers from  the  head  of  the  order  to  the  body- 
master,  and  by  them  distributed  to  the  mem- 
bers. In  all  the  cases  above  referred  to  the 
commonwealth  undertook  to  prove,  and  did 
prove,  that  these  men  traded  in  blood,  taking 
life  for  lifd  by  compact,  burning  houses,  mills, 
breakers,  and  valuable  structures  at  the  instance 
of  each  other,  and  banded  together  to  shield 
each  other  from  punishment,  by  means  of  con- 
cealment, murder,  and  perjury.  When  the 
death  or  injury  of  a  person  or  his  property  had 
been  determined  upon  by  a  number  of  members 
of  one  of  the  divisions  of  this  order,  such  deter- 
mination was  communicated  to  the  body-master 
of  another  division,  who  thereafter  detailed 
members  of  his  division  to  commit  the  murder 
or  other  injury.  The  men  so  detailed  were  gen- 
erally unknown  to  the  victim,  and  nonresidents 
of  his  locality,  and  therefore  hot  likely  to  be 
suspected  because  having  no  motive  to  commit 
the  crime,  and  it  was  for  this  reason  that  the 
transactions  were  carried  on  in  this  way.  The 
division  which  had  appealed  to  the  other  for  in- 
struments to  commit  its  crime  by  the  rules  and 
regulations  of  the  main  order  thereby  incurred 
a  debt  to  the  other  division  which  it  was  bound 
to  repay  in  kind  on  request  or  demand.  In  the 
Carroll  Case  a  man  was  shot  while  in  the  act  of 
extinguishing  a  lamp,  by  two  men  who  were 
strangers  to  him,  and  resided  8  miles  distant 
from  him,  and  no  motive  such  as  ordinarily  in- 
fluences men  to  commit  so  great  a  crime  was 
shown  to  exist  in  either  party.  In  the  Camp- 
bell Case  a  man  was  killed  by  two  young  men, 
entire  strangers  to  him,  and  without  a  grudge 
aj?ainst  him.  In  both  cases  the  men  murdered 
lived  in  a  locality  over  which  different  divisions 
of  the  order  mentioned  claimed  or  exercised 
Jurisdiction,  and  evidence  ^^as  given  In  each  case 
of  the  murder  committed  in  the  other,  and  that 
in  each  case  the  men  who  actually  committed 
the  act  were  sent  from  one  division  to  the  other 
to  do  so,  being,  as  before  stated,  in  each  case 
strangers  to  their  victim.  The  defendants  in  each 
case  were  members  of  the  order,  who  had  no  act- 
ual participation  In  the  killing,  but  who  had  pro- 
cured and  promoted  the  same  by  having  the 
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body-master  ot  the  other  division  send  members 
there  to  do  the  actual  killing.  Proof  of  all  these 
facts  was  offered  by  the  commonwealth,  and  ad- 
mitted over  the  objection  of  the  defendant.  It 
was  held  that  in  each  of  these  two  cases  the 
evidence  of  the  origin  and  history  of  this  crim- 
inal organisation,  its  operations  to  effect  the 
killing  or  injury  of  persons  obnoxious  to  any  of 
its  members,  the  manner  of  effecting  the  same,  by 
persons  who  could  not  be  supi>osed  to  have  any 
desire  for  the  killing  or  injury  of  the  victim,  and 
all  the  operations  to  accomplish  these  objects, 
were  properly  received  in  evidence,  ^he  Hester, 
McManus,  and  Duffy  Cases  were  all  similar  to 
the  Carroll  and  Campbell  Cases,  in  respect  to 
the  subject  under  consideration,  and  were  prac- 
tically affirmations  of  those  two.  In  most  of 
the  opinions  written  in  these  cases  the  position 
seems  to  have  been  taken  by  the  writer  that  the 
rule  that,  on  the  trial  for  one  crime,  evidence 
cannot  be  given  of  a  distinct  and  separate  of- 
fense, did  not  apply;  but  in  the  Hester  Case 
the  Judge  delivering  the  opinion  made  the  state- 
ment that  the  testimony  was  not  designed  to  be 
used  to  establish  the  commission  of  any  inde- 
pendent crime. 

Where  the  defendant  and  others  were  indicted 
for  killing  a  person  in  the  night,  and  it  appeared 
that  all  the  indicted  persons  belonged  to  a  cer- 
tain band,  and  that  the  person  killed  and  his 
relatives  and  friends  were  obnoxious  to  the  mem-  • 
hers  of  the  band,  or  some  of  them,  evidence  that, 
immediately  after  the  shooting,  the  defendant 
came  out  of  the  house  where  the  homicide  was 
committed  and  hallooed  to  a  man  who  was  walk- 
ing up  the  railroad  in  the  direction  of  where 
the  killing  was  done  and  ordered  him  to  stop,  is 
admissible,  as  defendant's  halting  the  person 
was  an  act  the  character  of  which  not  only  il- 
lustrated the  character  of  the  principal  act  in 
the  tragedy,  as  part  of  a  system  of  criminal 
acts,  but  was  so  Intimately  connected  with  it 
as  to  make  it  a  part  of  that  very  transaction, 
and  to  identify  the  defendant  as  an  actor  there- 
in. Upon  such  a  trial,  evidence  is  also  admissi- 
ble that,  some  time  preceding  the  killing,  one  of 
the  persons  who  was  killed  at  the  same  time  as 
the  person  for  whose  murder  the  defendant  was 
being  tried  was  taken  out  by  a  body  of  men  and 
whipped,  and  that  defendant  was  one  of  that 
body,  as  such  evidence  tends  to  show  that  the 
crime  in  question  was  one  of  a  system  of  crim- 
inal acts,  and  implicated  the  defendant  in  that 
crime;  and  this  evidence  tended  to  prove  that 
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his  rights,  and  has  been  given  an  opportun- 
ity to  avail  himself  of  them.  People  v.  Chap- 
Icau,  121  K.  Y.  267,  24  N.  E.  469.  The  logi- 
cal and  necessary  corollary  of  that  part  of 
the  rule  stated  is  that  when  a  person  testi- 
fies simply  as  a  witness,  and  not  as  a  party, 
hia  testimony  can  be  used  against  him,  even 
though  he  is  afterwards  indicted  and  tried 
for  the  commission  of  the  crime  disclosed  by 
the  inquest.  Hendrickeon  v.  People,  10  N. 
Y.  14,  61  Am.  Dec.  721 ;  Teaohout  v.  People, 
41  N.  Y.  7.  What  was  the  situation  at  the 
coroner's  inquest  held  upon  the  death  of 
Mrs.  Adams?  It  appears  that  the  inquest 
was  commenced  on  the  9tli  day  of  February, 
1899.  The  defendant  attended  the  inquest^ 
was  sworn,  and  testified  pursuant  to  a  sub- 
poena issued  to  him  by  the  coroner  on  the 
10th  day  of  February,  1899.     The  inquest 


was  concluded  on  the  27th  day  of  February, 
1899,  and  the  defendant  was  arrested  at  its 
close  upon  a  warrant  charging  him  with  the 
murder  of  Mrs.  Adams.  When  the  defend- 
ant's counsel,  upon  the  trial,  interposed  the 
preliminary  objection  to  the  admission  of 
evidence  of  the  testimony  given  by  the  de- 
fendant at  the  inquest,  the  learned  trial 
court  very  properly  allowed  an  examination 
into  the  proceedings  at  the  inquest  for  the 
purpose  of  determining  whether  the  defend- 
ant had  testified  as  a  party  or  as  a  witness. 
People  V.  Fo9,  121  N.  Y.  449,  24  N.  E.  923. 
The  ground  of  defendant's  complaint  in  this 
behalf  upon  this  appeal  is  that  he  was  not 
given  the  opportunity  to  show  that  he  was 
in  fact  an  accused  party  aJb  the  inquest,  and 
that  his  rights  as  sudi  had  not  been  recog- 
nized by  the  coroner.    Many  pages  of  the  re- 


he  was  coocemed  in  the  commiBsion  of  this  ex- 
traneous offense  as  a  part  of  that  system.  State 
v.  Mathews,  98  Mo.  126,  10  8.  W.  144,  11  &  W. 
1135. 

Defendant  and  another  were  Jointly  Indicted 
for  murder,  and  the  other  was  first  tried,  and 
was  convicted.  Upon  the  trial  of  the  defendant 
FQch  other  person  testified,  in  substance,  that 
he  and  the  defendant  went  to  the  old  race  track 
in  or  near  Dubuque  in  the  afternoon,  and  that 
they  there  planned  to  rob  people  who  traveled 
the  road ;  that  it  was  agreed  between  them  that 
they  were  to  go  on  the  opposite  sides  of  the  per- 
sons to  be  robbed,  and,  if  either  was  stopped, 
the  other  was  to  shoot ;  that  a  man  came  along 
In  a  wagon,  and  the  witness  went  on  one  side 
of  him  and  the  defendant  on  the  other ;  that  the 
latter  presented  his  revolver  and  demanded 
money  of  the  man;  that  he  said  he  had  none, 
and  was  told  by  the  defendant  to  drive  on  and 
not  to  look  back ;  that  a  woman  in  a  wagon  was 
the  next  one  to  appear ;  that  the  witness  went 
on  one  side  of  her  and  the  defendant  on  the 
other ;  that  the  latter  ordered  her  to  give  him 
her  money,  but  she  would  not  stop;  that  the 
defendant  ran  after  her  and  stopped  the  horse, 
when  she  threw  down  her  pocket  book,  which 
was  picked  up  by  him  ;  that  they  went  to  certain 
shops,  and  then  over  the  hills  to  the  place  where 
the  robbery  of  the  person  for  whose  murder  the 
defendant  was  on  trial  was  attempted,  planning 
It  as  they  went.  It  had  already  appeared  that 
the  person  for  whose  murder  the  defendant  was 
on  trial  was  the  driver  of  a  street  car  in  Du- 
buque, and  that  while  he  was  on  the  front  plat- 
form of  his  car  the  defendant  suddenly  stepped 
on  to  the  platform  from  the  left  side,  and,  pre- 
senting two  revolvers,  demanded  the  driver's 
money.  At  the  same  time  this  witness  ascended 
the  platform  from  the  right  side,  holding  a  re- 
volver In  his  hand,  and  the  car  driver  threw  up 
one  of  his  hands,  and  pushed  away  a  revolver 
held  by  the  defendant  At  about  that  time  one 
of  them  was  discharged  without  effect,  and  a 
moment  later  a  ball  from  the  witness's  revolver 
struck  the  driver  and  inflicted  the  wound  which 
cansed  his  death.  'Objection  was  made  to  the 
testimony  of  this  witness  in  regard  to  the  at- 
tempt to  rob  the  man  and  the  robbing  of  the 
woman  near  the  old  race  track.  The  court  said 
that  they  were  of  the  opinion  that  it  was  prop- 
erly admitted.  That  it  was  true,  as  a  general 
rule,  that  evidence  of  one  crime  is  not  compe- 
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tent  to  prove  another,  but  the  time  which 
elapsed  in  this  case  from  the  making  of  the  al- 
leged plan  to  commit  robberies  to  the  shooting 
of  deceased  did  not  exceed  four  houra  That 
the  plan  included  several  robberies,  and  all  that 
was  done  was  done  in  pursuance  of  that  plan, 
either  as  originally  made,  or  as  It  was  modified 
during  the  afternoon  and  evening.  That  proof 
of  what  was  done  in  the  afternoon  may  have 
been  wholly  unnecessary  to  show  the  intent  with 
which  the  attack  on  deceased  was  made,  but  the 
events  of  the  day  were  so  linked  together  that 
it  was  competent  to  show  them  all,  in  order  that 
the  causes  which  led  to  the  shooting  might  be 
fully  understood.  State  v.  Lee,  91  Iowa,  499, 
60  N.  W.  119. 

On  the  trial  of  an  indictment  for  murder 
charged  to  have  been  committed  by  procuring 
another  person  to  shoot  members  of  a  family, 
one  of  whom  was  shot  and.  killed  by  such  per- 
son, for  the  purpose  of  Indicating  a  motive,  and 
connecting  the  defendant  with  the  commission 
of  the  offense,  a  number  of  witnesses  were  al- 
lowed to  testify,  over  objection  of  defendant's 
counsel,  regarding  numerous  threats  that  de- 
fendant had  made  concerning  the  family,  and  to 
the  fact  that  a  member  thereof  other  than  the 
one  shot  and  killed  had  procured  defendant's  ar- 
rest, and  caused  him  to  be  held  to  answer  the 
action  of  a  grand  Jury  upon  a  charge  of  larceny. 
In  holding  that  such  evidence  was  admissible, 
the  court  said :  "fi'rom  a  careful  and  cautious 
examination  of  all  the  evidence  relating  to  the 
alleged  threats  and  the  charge  of  larceny,  and 
from  a  consideration  of  the  same  In  its  relation 
to  the  eharge  upon  which  the  defendant  was  be- 
ing tried,  we  are  convinced  that  such  evidence 
was  competent.  .  .  .  Evidence  directly  tending 
to  establish  the  guilt  of  a  person  charged  with 
a  felony  is  not  incompetent,  for  the  sole  reason 
that  it  tends  to  prove  the  commission  of  another 
offense,  when  it  goes  to  the  question  of  motive, 
or  appears  to  be  a  part  of  a  plan  or  scheme 
through  which  the  accused  procured  a  crime  to 
be  committed,  and  for  which  he  is  being  tried  as 
a  principal."  SUte  v.  Phelps,  6  S.  D.  480,  50 
N.  W.  471. 

Upon  the  trial  of  a  woman  for  grand  larceny 
in  stealing  a  diamond  ring,  where  it  appeared 
that  the  accused  had  asked  to  be  shown  rings  in 
the  store  of  the  prosecutor,  and  that,  when  his 
attention  was  called  another  way  accused  had 
taken  the  ring  in  question  and  substituted  a 
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cord  are  filled  with  the  proceedings  in  this 
regard  showing  that  from  the  outset  of  the 
inquiry  into  this  subject  the  district  attor- 
ney objected  to  the  questions  of  defendant's 
counsel ;  that  many  of  these  objections  were 
sustained  and  thut  the  court  by  frequent  in- 
terventions, prevented  defendant  from  com- 
pleting the  questions  which  he  had  started 
to  frame.  The  sole  purpose  of  this  inquiry 
was  to  ascertain  a  few  facts  which  were  mat- 
ters of  record,  and  of  which  it  was  necessary 
for  the  court  to  become  informed,  to  enable 
it  to  pass  upon  the  admissibility  of  the  tes- 
timony then  offered  in  evidence.  It  is  obvi- 
ous that  the  facts  to  be  ascertained  were  of 
paramount  importance  as  compared  with  the 
method  by  which  that  was  to  be  accom- 
plished. Even  if,  as  must  be  admitted, 
many  of  the  questions  of  defendant's  counsel 


were  wide  of  the  mark,  a  few  well-directed 
suggestions  or  questions  from  the  court 
would  ppeedily  and  clearly  have  elicited  the 
desired  information,  and  thus  have  avoided 
the  tedious  and  confusing  proceedings  which 
mark  this  portion  of  the  record.  Notwith- 
standing all  this,  however,  it  is  plain  that 
the  defendant  was  not  under  arrest  or  ac- 
cusation when  he  testified  before  the  cor- 
oner. It  appears  that  Cornish  had  testified 
on  the  opening  day  of  the  inquest.  In  the 
course  of  his  testimony  he  referred  to  an 
interview  with  Capt.  McClusky,  during 
which  he  stated  to  the  latter  his  suspicion 
that  the  defendant  had  sent  him  the  poison 
package.  Without  the  support  of  other 
facts  which  came  to  light  later  in  the  in- 
quest, this  suspicion,  expressed  by  Cornish, 
could  not  have  been  a   sufiicient    basis    for 


cheaper  oue  for  it,  evidence  that  she  then  went 
to  another  jewelry  store  and  procured  a  still 
more  valuable  ring,  substituting  the  one  which 
she  had  stolen  from  the  prosecutor  for  it,  is 
properly  admissible,  as  the  last  transaction  was 
a  part  of  the  whole  transaction.  On  such  trial 
evidence  Is  also  admissible  that,  two  days  after 
the  larceny  of  the  ring  for  the  stealing  of  which 
she  was  indicted,  accused  was  in  another  city 
in  another  state,  and  that  she  there  selected  a 
small.  Inexpensive  ring,  ordered  a  name  put  on 
it,  and  left  her  gold  spectacles  to  be  repaired ; 
and  that  she  never  came  back  for  the  spectacles 
or  the  ring,  and  that,  within  a  day  or  two  there- 
after, a  solitaire  diamond  ring  was  missed  from 
the  tray  shown  defendant;  such  evidence  being 
competent  to  establish  the  guilty  knowledge  of 
the  defendant,  und  to  show  a  part  of  a  particu- 
lar system  of  committing  crime,  the  extraneous 
misconduct  being  of-  the  same  character  and  by 
the  same  artifice  and  stratagem  as  the  one  under 
consideration.     Links  v.  State,  13  Lea,  701. 

Defendants  and  others  were  charged  in  an  in- 
formation with  the  larceny  of  a  set  of  double 
harness.  On  the  trial  it  was  proved,  over  the 
objection  of  the  defendant,  that  they  were  all  oc- 
cupying a  cabin  near  which  were  two  haystacks, 
so  constructed  that  there  was  ready,  though  hid- 
den, access  to  the  interior  of  them,  which  was 
hollow,  and  that  inside  of  these  stacks  were 
found  various  articles  of  property  belonging  to 
diflTerent  owners.  It  was  held  that  the  testi- 
mony of  the  finding  of  this  property,  although 
it  tended  to  prove  a  number  of  other  distinct  of- 
fenses committed  by  somebody,  was  admissible 
to  prove  the  defehdant  an  accessory  before  the 
fact, — counseling,  aiding,  and  abetting  the  oth- 
ers in  the  felonies,  if  not  himself  the  actual  per- 
petrator of  the  act  charged ;  as  it  all  showed  a 
guilty  knowledge  and  combination  between  the 
defendant  and  the  others  to  carry  on  a  general 
stealing  business.     I^wis  v.  State,  4  Kan.  296. 

On  the  trial  of  an  Indictment  for  burglary  the 
state  proved  another  burglary  and  theft  from 
the  house  of  another  person  8  miles  east  of  the 
house  for  the  burglary  of  which  defendant  was 
on  trial,  and  also  proved  the  theft  of  a  saddle 
the  property  of  still  another  person,  which  was 
committed  4  miles  northwest  of  said  house.  The 
first  offense  was  committed  in  the  daytime  on 
the  7th  of  August,  and  the  two  latter  on  the 
night  of  that  day,  and  property  from  the  several 
places  was  found  in  defendant's  possession.  It 
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was  held  that  the  evidence  was  properly  ad- 
mitted, as  it  appeared  to  have  been  part  of  a 
system  embracing  the  offense  charged.  Fielder 
V.  State,  40  Tex.  Crim.  Rep.  184,  49  S.  W.  376. 

Upon  the  trial  of  an  indictment  against  the 
defendants  for  breaking  and  entering  a  banking 
house  with  intent  to  commit  larceny  therein  on 
January  26,  1876,  one  of  the  defendants,  who 
had  turned  state's  evidence,  testified  that  some 
of  the  defendants  had  told  him  that  they  had 
gone  to  the  town  where  the  bank  was  in  August, 
1875.  He  then  testified  as  to  other  transactions 
all  tending  and  looking  toward  the  robbery  of 
the  bank,  all  of  which  were  abandoned  in  Sep- 
tember, nothing  further  being  done  until  No- 
vember. The  defendants  contended  that  the  at- 
tempt to  rob  the  bank  in  the  summer  of  1875 
was  abandoned,  and  that  the  evidence  of  that 
attempt  was  inadmissible.  The  government  con- 
tended that  the  attempt  was  only  temporarily 
suspended,  and  was  resumed  again  in  November. 
The  trial  judge  admitted  the  evidence.  It  was 
held  that  it  was  clearly  competent  for  the  gov- 
ernment to  show  the  whole  history  of  the  rob- 
bery with  which  the  defendants  were  charged, 
from  the  inception  of  the  scheme  by  them  to  Its 
final  consummation.  That  the  evidence  excepted 
to  tended  to  show  the  beginning  of  the  plot  or 
scheme  of  the  robbery  in  the  summer  of  1875. 
That  the  fact  of  the  general  conspiracy  formed 
before  that  time  was  so  connected  with  this 
scheme  as  to  make  it  competent.  That  it  tended 
to  explain  and  make  intelligible  the  testimony 
of  the  witness  as  to  the  beginning  of  the  scheme, 
as  it  accounted  for  the  fact  of  his  reporting  to 
the  defendants  at  another  place,  and  furnishing 
them  with  means  of  duplicating  the  keys  of  the 
vault  lock.  That  the  evidence  was  competent 
as  tending  to  prove  the  crime  charged,  and  was 
not  rendered  incompetent  because  it  also  tended 
to  prove  the  commission  of  other  crimes.  Com. 
V.  Scott,  128  Mass.  222,  25  Am.  Rep.  81. 

Defendant  was  indicted  for  soliciting  another 
to  commit  the  crime  of  statutory  arson.  Upon 
the  trial  of  the  indictment,  after  proof  was 
made  as  to  the  fact  charged,  therein,  three  wit- 
nesses were  permitted  to  testify  that,  about  the 
date  fixed  by  the  witness  named  in  the  indictment 
as  having  been  solicited  by  the  defendant,  they 
were  likewise  solicited,  which  was  objected  to  by 
defendant's  counsel  on  the  ground  that  inch  evi- 
dence was  Inadmissible.  The  court  said  that 
undoubtedly  the  general  rule  1b  that  evidence 
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charging  the  defendant  with  the  commission 
of  this  crime.  It  further  appears  that  the 
defendant  attended  the  inquest,  and  testified 
thereat  pursuant  to  a  subpoena  issued  to 
him  by  the  coroner,  and  that  def^idant  was 
threatened  with  punishment  for  contempt  if 
he  refused  to  testify.  The  coroner  had  the 
right  to  issue  a  subpcena  for  defendant,  and 
to  punish  him  if  he  disobeyed  it.  Code 
Crim.  Proc.  §  776.  The  law  presumes  that 
a  party  who  is  called  upon  to  testify  as  a 
mere  witness  knows  his  rights.  He  may  de- 
cline to  testify  to  anything  that  may  tend  to 
incriminate  him.  This  the  defendant  could 
hare  done  had  he  chosen  to  claim  his  privi- 
lege. Having  failed  to  do  so,  he  cannot  now 
-4»m  plain. 

The  record  further  discloses  that  the  de- 
fendant sought  to  show  that  the  district  at- 


torney, in  his  'summing  up  to  the  coroner's 
jury,  stated  that  he  had  from  the  beginning 
suspected  the  defendant  of  the  commission 
of  the  crime,  but  had  pretended  to  suspect 
C-omish,  so  as  to  lull  the  defendant  into  a 
sense  of  security,  and  thus  get  him  to  testi- 
fy. This  statement,  if  made,  was  after  the 
defendant  had  testified.  Whether  it  was 
true  or  not,  or  whether  the  district  attor- 
ney's suspicions  were  well  or  ill  founded, 
are  matters  of  no  consequence,  for  they 
could  have  had  no  influence  on  the  status  of 
the  defendant  when  he  testified.  We  there- 
fore conclude  that  no  material  error  was 
committed  in  respect  to  the  general  admis- 
sion in  evidence  upon  the  trial  of  the  de- 
fendant's testimony  given  before  the  coroner. 
We  do  not  pass  upon  the  separate  objections 
to  specific    portions    of    this    testimony,  as 


of  an  independent  crime  is  Inadmissible,  but 
that  In  one  sense  the  crime  was  not  Independent. 
That  the  objective  point  the  burning  of  the  par- 
ticular store  bulldiDg,  was  the  same.  The  court 
«ald  that  system  was  established  in  this  present 
Instance  between  the  offense  for  which  the  de- 
fendant was  on  trial,  namely  soliciting  the  per- 
son named  in  the  indictment,  and  the  solicita- 
tion testified  to  by  the  other  witnesses.  That, 
if  tlie  person  named  in  the  indictment  was  to  be 
believed,  defendant  had  In  his  heart  a  scheme, 
a  plan,  a  system  to  have  the  store  buildlDg 
burned.  That  his  solicitation  of  that  person 
was  a  part  of  said  scheme ;  his  solicitation  of 
the  other  witnesses  was  another  part  of  the 
same  system.  Com.  v.  Hutchinson,  19  Pa.  Co. 
CL  360. 

Upon  a  conviction  of  arson  for  having  pro- 
cured another  person  to  burn  the  bam  of  the 
prosecutor,  the  state  was  permitted,  against  the 
exception  of  the  defendant,  to  show  that,  about 
six  weeks  prior  to  the  time  when  the  barn  was 
burned,  the  ell  part  of  the  prosecutor's  dwelling 
house,  on  the  same  premises,  was  set  on  fire. 
This  evidence  was  admitted  in  connection  with 
other  evidence  on  the  part  of  the  state  tending 
to  show  that,  before  the  fire  in  the  ell  part,  the 
defendant  had  predicted  that  the  prosecutor's 
buildings  would  bum,  and  had  tried  to  Induce 
and  hire  other  persons  to  burn  them.  The  evi- 
dence also  tended  to  show  that  the  fire  In  the 
ell  part  was  of  incendiary  origin.  It  was  held 
that  this  evidence,  with  that  tending  to  show 
a  motive  on  the  part  of  the  accused  to  commit 
the  crime,  had  a  tendency  to  connect  him  with 
the  attempt,  and,  if  believed,  was  pertinent  up- 
on the  question  of  whether  he  participated  in 
the  burning  of  the  barn, — as  a  part  of  his 
scheme  to  bum  all  the  prosecutor's  buildings; 
which  scheme  he  had  attempted  to  carr^  out  in 
the  unsuccessful  attempt  to  burn  the  ell  part 
State  V.  Hallock.  70  Vt  159,  40  Atl.  51. 

Upon  the  trial  of  an  indictment  for  arson  in 
burning  a  certain  salt  block  or  building  in  a 
city.  It  appeared  that  the  prosecutor  owned 
three  blocks  in  the  city  and  three  at  a  place  In 
an  adjoining  town,  and  that  the  three  blocks 
last  mentioned  were  burned  about  1  o'clock  in 
the  morning,  and  the  salt  block  described  in  the 
indictment  was  burned  about  fourteen  hours 
later.  Objection  was  taken  to  the  admission  of 
the  proof  of  the  burning  of  the  three  blocks 
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other  than  the  one  mentioned  in  the  Indictment 
it  was  held  that  the  testimony  was  offered  for 
the  purpose  of  showing  that  the  burning  of 
those  buildings,  and  the  burning  of  the  one 
charged  in  the  indictment,  were  parts  of  one 
scheme,  concocted  and  carried  out  by  the  defend- 
ant and  his  associates,  and  that,  for  that  pur- 
pose, the  testimony  was  competent  Wright  v. 
People,  1  N.  Y.  Crim.  Rep.  462. 

Defendants  were  indicted  for  an  assault  upon 
a  person  with  intent  unlawfully,  wilfully,  and 
feloniously  to  steal  from  his  person  a  diamond 
shirt  stud.  This  was  alleged  and  shown  to 
have  taken  place  at  Rock  Island  on  the  day  a 
public  show  exhibited  there.  Evidence  that  the 
defendants,  acting  under  the  leadership  of  a  no- 
torious pickpocket,  were,  on  the  day  previous, 
at  another  place,  where  the  show  was  then  ex- 
hibiting, and  followed  the  show  to  Rock  Island, 
was  held  to  be  admissible.  The  court  said  :  "It 
seems  to  be  well  settled  that  where  the  offered 
evidence  tends  to  prove  the  charge  in  the  In- 
dictment, the  mere  fact  that  It  may  tend  to 
prove  another  crime  does  not  make  it  inadmissi- 
ble. .  .  .  Here  the  defendants  were  follow- 
ing a  show  from  place  to  place,  which  daily  at- 
tracted large  crowds  of  people.  They  followed 
the  show  to  Rock  Island,  where  as  was  usual, 
the  streets  were  crowded  with  people.  The  de- 
fendants were  there  for  the  purpose  and  with 
the  intent  of  stealing  and  picking  pockets. 
What  they  did  at  Rock  Island  that  day  was  in 
pursuance  of  a  common  object  and  purpose. 
Their  acts  and  conduct  were  all  connected.  No 
evidence  was  offered  for  the  purpose,  or  with 
the  view,  to  prove  the  commission  of  another 
crime,  but  the  court  allowed  the  people  to  prove 
the  conduct  and  acts  of  the  plaintiff  in  error  and 
the  other  defendants  who  were  Indicted  with 
him,  before  and  after  the  attempted  robbery  for 
which  they  were  indicted,  as  tending  to  prove 
the  issue  Involved.  While  there  may  be  some 
doubt  in  regard  to  the  ruling  of  the  court  on  the 
admission  of  the  evidence  complained  of,  and 
while  we  might  be  better  satisfied  with  the  ver- 
dict of  the  jury  had  the  court  excluded  the  evi- 
dence, yet  the  guilt  of  the  plaintiff  in  error  was 
so  clearly  established  that  we  do  not  regard  the 
ruling  of  the  court  on  the  admission  of  evi- 
dence sufficient  ground  to  cause  a  reversal  of 
the  judgment"  Williams  v.  People,  166  111. 
182,  46  N.  E.  749.  DiaitizediDV  G 
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these  may  not  be   presented  upon   another 
trial. 

Among  the  questions  urged  upon  our  at- 
tention, there  are  several  which  may  be 
grouped  together  for  the  purpose  of  such 
brief  consideration  as  we  deem  it  necessary 
to  give  them.  They  are:  (1)  That  the  court 
en-ed  in  its  charge  to  the  jury  and  in  its  re- 
fusal to  charge  the  requests  submitted  by 
counsel  for  the  defendant;  (2)  that  preju- 
dicial error  was  committed  in  the  opening 
and  summing  up  of  the  district  attorney; 
(3)  that  the  trial  court  erred  in  admitting 
incompetent  evidence,  and  excluding  com- 
petent evidence,  over  the  objection  of  the 
defendant;  and  (4)  that  the  defendant 
did  not  receive  that  fair  and  impartial  trial 
to  which  he  is  entitled  under  the  law.  The 
first  and  third  of  these  points  need  not  be 


discussed.  Many  of  the  exceptions  taken  to 
the  charge,  the  refusals  to  charge,  and  the 
rulings  admitting  or  excluding  evidence  have 
been  disposed  of  in  the  conclusions  that 
the  Bamet  evidence  was  inadmissible,  and 
that  the  rules  governing  expert  evidence  up- 
on the  subject  of  handwriting  were  not  prop- 
erly applied,  and  many  other  exceptions  will 
be  obviated  by  the  different  course  which  an- 
other trial  of  this  case  will  necessarily  take. 
The  claims  of  defendant's  counsel  that  "er- 
ror was  committed  in  the  opening  and  sum- 
ming up  of  the  district  attorney,"  and  that 
"the  defendant  did  not  receive  that  fair  and* 
impartial  trial  to  which  he  is  entitled 
imder  the  law,"  have  been  so  urgently  pre- 
sented that  we  should  be  inclined  to  discuss 
in  detail  the  many  grounds  of  error  as- 
signed under  these  heads  were  it  not  impos- 


law,  where  defendant  denies  a  sale,  testimony 
with  reference  to  other  sales  than  the  one 
charged  is  admissible.  All  testimony  tending 
to  show  that  the  transaction  charged  was  a  sale 
In  accordance  with  the  system  pursued  by  de- 
fendant is  admissible  to  be  considered  by  the 
Jury  under  proper  instructions  from  the  court 
limiting  its  purpose.  Pitner  v.  State,  37  Tex. 
Crim.  Rep.  268,  39  8.  W.  662 ;  Myers  v.  State, 
87  Tex.  Crim.  Rep.  331,  30  S.  W.  938 :  Bennett 
V.  State  (Tex.  Crim.  App.)  60  S.  W.  946;  Wil- 
son V.  State  (Tex.  Crim.  App.)  65  S.  W.  68. 

Defendant,  a  sergeant  at  arms  of  a  legis- 
lative body,  presented  an  account  for  postage 
stamps,  etc.,  furnished  the  members  of  the  body, 
to  the  proper  o(flcers,  by  whom  it  was  authenti- 
cated according  to  law.  On  his  trial  for 
forgery  in  altering  and  enlarging  said  account 
after  it  had  been  thus  authenticated,  the  prose- 
cution was  permitted  to  put  in  evidence  other 
accounts  of  the  defendant  of  the  same  charac- 
ter, proved  to  have  been  altered,  to  which  the 
defendant  reserved  exceptions  upon  the  ground, 
among  others,  that  they  were  not  contempora- 
neous with  the  indicted  account,  but  were  too 
remote  therefrom,  and  were  not  pecuniary  obli- 
gations within  the  statute  of  forgery.  It  was 
held  that  the  papers  were  properly  admitted, 
and  that  they  were  not  of  contemporaneous 
date  with  the  alleged  forged  paper  was 
not  a  valid  objection  to  them.  That  they  were 
proper  evidence  to  show  a  system  of  fraudulent 
acts  on  the  part  of  the  defendant  to  obtain  mon- 
ey from  the  state,  to  which  he  was  not  entitled, 
and  thus  to  show  that,  in  the  alteration  of  the 
particular  instrument,  he  was  actuated  by  such 
fraudulent  intent ;  approving  and  following  the 
rule  laid  down  in  Wharton,  Crim.  Ev.  S  38,  that, 
**when  the  object  is  to  show  system,  subsequent, 
as  well  as  prior,  offenses,  when  tending  to  es- 
tablish identity  or  intent,  can  be  put  in  evi- 
dence. The  question  Is  one  of  induction,  and 
the  larger  the  number  of  consistent  facts,  the 
more  complete  the  induction  is.  The  time  of 
the  collateral  inculpatory  facts  is  immaterial 
provided  they  be  close  enough  together  to  indi- 
cate that  they  are  part  of  a  system."  Hennes- 
sy  V.  State,  23  Tex.  App.  840,  5  S.  W.  215. 

On  the  trial  of  an  indictment  for  using  the 
mails  for  fraudulent  purposes,  which  charged 
that  the  defendants  had  devised  a  scheme  and 
artifice  to  Induce  the  sending  and  intrusting  of 
moneys  to  them  by  divers  other  persons,  for  the 
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investment  and  employment  thereof,  for  those 
persons  respectively,  in  a  pretended  association 
or  fund  known  as  "fund  W,'*  it  was  held  that 
evidence  of  fraudulent  practices,  by  the  same 
parties  by  means  of  certain  funds  known  as 
**H"  and  "K,*'  was  admissible.  United  States 
V.  Flemming,  18  Fed.  907. 

Upon  an  indictment  of  two  persons  for 
swindling  in  obtaining  money  from  the  prose- 
cutor by  a  trick  or  device,  where  it  appeared 
that  one  of  the  defendants,  while  walking  on 
the  street  with  the  prosecutor,  with  whom  he 
had  struck  up  an  acquaintance,  picked  up  a 
small  padlock  which  could  be  opened  only  by 
pressing  upon  a  secret  spring,  and  that,  upon 
the  other  defendant  Joining  them  and  offering 
to  bet  that  he  could  open  the  lock,  the  former 
borrowed,  for  the  purpose  of  the  bet,  a  sum  of 
money  from  the  prosecutor, — it  was  held  that 
evidence  that,  while  the  defendant  who  proposed 
the  bet  was  attempting  to  open  the  lock  a  third 
person  came  up,  and,  showing  a  police  star  on 
his  coat,  pretended  to  arrest  the  parties  for 
gambling  on  the  streets ;  and  that,  after  having 
stated  that  they  had  been  guilty  of  a  serious 
offense,  punishable  by  Imprisonment  and  a  heavy 
fine,  and  while  pretending  to  take  them  to  the 
police  station,  obtained  from  the  prosecutor  a 
check  for  $50  upon  agreeing  to  release  the  par- 
ties,— was  admissible.  Defendants  contended 
that  the  crime,  if  any,  for  which  they  were  in- 
dicted, was  complete  before  the  third  man  came 
upon  the  scene,  and  that  what  followed  merely 
tended  to  prove  the  separate  crime  of  extortion. 
But  this  contention  was  held  to  be  without  mer- 
it, the  court  saying  that  the  evidence  tended  to 
prove  almost  conclusively  that  the  three  were 
confedersted  together  for  the  common  purpose 
of  swindling  prosecutor,  and  that  all  that  was 
done  from  start  to  finish  was  done  in  further- 
ance of  that  purpose,  and  was  all  one  transac- 
tloii ;  snd  that  what  occurred  after  the  appear- 
ance of  ..iC  third  man  was  competent  for  the 
purpose,  if  no  other,  of  characterizing  what  had 
preceded.  State  v.  Wilson,  72  Minn.  ^22,  75 
N.  W.  715. 

One  of  the  defendants,  meeting  the  prose- 
cutor driving  home  from  a  city,  asked  him  to  let 
him  ride,  and  was  permitted  to  do  so.  The 
other  defendant  afterward  asked  the  same  priv- 
ilege, and  was  permitted  to  do  so.  The  prose- 
cutor testified  that  he  was  somewhat  In  fear  of 
the  two.    One  of  the  defendants,  for  some  pur* 
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Bible  to  do  BO  fairly  and  impartially  with* 
out  a  full  and  critical  review  of  the  12,000 
folioB  of  this  record  for  that  Bole  purpose. 
Such  a  review  would  extend  this  opinion  be- 
yond all  reasonable  and  useful  limits,  and, 
in  view  of  the  result  reached,  we  deem  it  un- 
necessary to  discuss  or  decide  the  questions 
raised  as  to  the  conduct  of  the  recorder  and 
the  district  attorney  upon  the  trial.  And, 
finally,  counsel  for  the  defendant  contends 
that  the  verdict  of  the  jury  is  not  supported 
by  the  evidence.  In  view  of  the  fact  that  a 
reversal  of  the  judgment  herein  is  required 
by  the  decision  reached  upon  the  two  ques- 
tions discussed  in  the  earlier  pages  of  this 
opinion,  it  would  be  obviously  unprofitable 
and  improper,  in  the  face  of  the  new  trial 
which  must  be  had,  to  express  our  views  up- 
on the  weight  of  the  whole  evidence,  and  we 


therefore  pcuss  defendant's  fourth  point  with- 
out further  mention. 

In  conclusion  we  desire  to  express  our 
sense  of  obligation  to  counsel  for  both  the 
prosecution  and  the  defense  upon  this  appeal 
for  the  fairness  and  ability  with  which  the 
case  was  presented,  and  for  the  diligence  in 
research  and  painstaking  arrangement  of  de- 
tails which  have  contributed  so  materially  to 
lighten  the  labors  of  the  court. 

The  judgment  of  the  court  below  should 
he  reversed,  and  a  new  trial  ordered. 

Bartlett  and  Vann,  JJ.,  concur. 

O'Brien,  J.,  concurring: 

There  can  be  no  doubt  that  the  people 
were  permitted  upon  the  trial  of  the  defend- 
ant, now  under  review,  to  give  proof  of  the 


pose  got  out  of  the  wagon  and  went  away,  and 
the  other  called  the  prosecutor's  attention  to  the 
fact  that  he  had  dropped  a  paper  and,  getting 
out,  picked  it  up  and  discovered  in  it  a  6-cent 
piece,  which  he  took  out.  The  other  defendant 
afterward  returned,  and,  being  told  of  the  paper, 
said  there  was  a  5-cent  piece  in  it,  and  offered 
to  bet  that  there  was.  The  defendant  who  had 
taken  out  the  6-cent  piece  winked  to  the  prose* 
cntor,  and  flnally  induced  him  to  put  up  his 
watch  against  $40.  The  defendant  who  was  of- 
fering to  make  the  bet  then  took  out  a  pocket- 
hook,  and,  without  showing  any  money,  handed 
It  to  the  prosecutor.  He  then  tore  open  the 
paper,  exhibited  a  5-cent  coin  which  had  been 
concealed  in  it,  snatched  his  own  pocketbook 
and  the  watch  from  the  prisoner,  and  walked 
off.  The  prisoner  remained  with  the  prosecutor 
a  few  moments,  and  then  left  him.  On  the  trial 
a  witness  stated  that  he  had  seen  the  prisoner 
and  the  defendant  who  obtained  the  watch 
walking  along  the  road  before  they  came  up 
with  the  prosecutor,  and  on  the  same  day  they 
had  attempted  the  same  trick  upon  the  witness. 
The  other  defendant  had  dropped  the  card  in 
the  same  way,  and  the  prisoner  had  picked  it  up 
and  taken  out  the  coin,  and  wanted  the  witness 
to  bet  the  other  party  that  there  was  no  coin  in 
It  He  also  stated  that  he  saw  the  prisoner  at- 
tempting the  same  thing  some  days  before.  An- 
other witness  stated  that  he  saw  these  two  de- 
fendants, on  two  dlflTerent  occasions,  two  weeks 
before,  arranging  some  cards  for  a  like  opera- 
tion. It  was  held  that  the  court  did  not  err  in 
admitting  this  testimony,  but  that,  on  the  con- 
trary, in  such  a  case  as  this,  involving,  as  it 
did,  the  previous  connection  of  the  parties  and 
the  necessity  of  showing  a  fraudulent  combina- 
tion between  them,  it  was  eminently  right  and 
proper.  Defrese  v.  State,  8  Helsk.  53,  8  Am. 
Rep.  1. 

Defendant  was  indicted  for  the  crime  of  re- 
ceiving bribes.  He  was  convicted  and  brought 
error.  It  was  Insisted  that  the  court  erred  in 
permitting  the  state  to  prove  other  separate  and 
distinct  acts  of  bribery  which  it  was  claimed 
were  not  connected  with  the  principal  contract 
alleged  in  the  indictment  and  proved  on  the 
trial.  The  indictment  charged  the  receipt  of 
money  by  accused  as  an  inducement  to  and  con- 
sideration for  allowing  certain  persons  to  carry 
on  and  prosecute  their  business  of  keeping 
gambling  houses  unmolested  by  him  as  city  mar- 
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shal,  not  only  at  the  time  at  which  the  money 
was  received,  but  during  a  time  In  the  future. 
The  testimony  of  a  witness  showed  that  accused 
approached  him,  and  gave  him  to  understand 
that  money  would  have  to  be  paid  or  gambling 
houses  would  have  to  close  up.  The  testimony 
showed,  further,  that  the  witness  paid  accused 
$300,  and  at  the  same  time  it  was  agreed  that 
the  gambling  houses. might  continue  to  carry  on 
their  business  so  long  as  they  paid  $50  per 
month  each ;  that  the  $300  was  only  to  pay  up 
to  a  certain  date,  and  after  that  date  the  busi- 
ness should  continue  providing  the  $50  per 
month  was  paid.  The  testimony  showed  that 
the  witness  was  in  one  sense  the  agent  of  ac- 
cused in  these  transactions,  as  well  as  the  rep- 
resentative of  other  gamblers.  When  accosted 
by  them,  defendant  directed  them  to  see  the  wit- 
ness, who  would  tell  them  what  to  do,  and  when 
they  went  to  pay  him  money  in  pursuance  of 
the  contract  made  with  the  witness  he  told  them 
to  do  as  they  had  done  before, — see  the  witness. 
It  was  held  that  it  was  clearly  shown  that  the 
agreement  was  a  continuing  one,  and  contem- 
plated a  system  of  payments  to  be  made  in  the 
future,  and  for  which  the  same  course  was  to  be 
pursued  by  accused  as  for  the  $300.  .That  he 
knew  when  the  witness  received  the  money,  and 
no  gambling  house  was  molested  after  its  share 
of  the  money  had  been  paid.  That  accused  was 
fully  advised  of  what  occurred  in  the  workings, 
plans,  and  designs,  not  only  at  the  time  of  the 
receipt  of  the  $300,  but  at  all  times,  so  long  as 
the  system  under  which  they  were  working  con- 
tinued. This  system  was  fully  developed  and 
exposed  by  the  witness  in  his  testimony.  It 
was  properly  admitted  as  a  part  of  the  trans- 
action by  which  the  $300  was  paid  by  the  wit- 
ness to  defendant.  That  the  fact  of  the  cacry- 
Ing  out  of  this  4^8tem  was  proper  evidence  for 
the  purpose  of  corroborating  the  testimony  of 
the  witness  and  showing  the  purpose,  under- 
standing, and  Intent  with  which  the  money  was 
received,  as  alleged  In  the  Indictment,  and  for 
the  purpose  of  showing  the  system  under  which 
these  several  transactions  were  had.  Guthrie 
V.  State,  16  Neb.  667,  21  N.  W.  455. 

Upon  the  trial  of  an  indictment  of  a  person 
for  being  a  common  gambler,  it  Is  competent  for 
the  prosecution  to  prove  that  the  accused  had, 
within  the  period  mentioned  In  the  Indictment^ 
set  up  and  kept  up  faro  banks  and  other  gam- 
ing tables,  on  which  money  was  bet  and  won  and 
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commission  by  him  of  two  distinct  crimes, 
namely,  the  poisoning  of  Barnet  and  the 
poisoning  of  Mrs.  Adams.  The  only  crime 
charged  in  the  indictment  was  the  murder 
of  the  latter.  We  all  agree  that  a  vital  part 
of  the  testimony  with  respect  to  the  death 
of  Barnet  and  its  cause  was  merely  hearsay 
and  incompetent.  Whether  any  proof  bear- 
ing upon  the  sickness  and  death  of  Barnet, 
or  the  defendant's  connection  with  it,  was 
admissible  upon  the  trial  of  the  case  at 
bar,  is  a  much  broader  and  more  important 
question.  The  defendant  was  indicted  for 
feloniously  causing  or  procuring  the  death 
of  Mrs.  Adams ;  and  the  fact,  if  it  be  a  fact, 
that  at  some  other  time  and  place  he  also 
caused  the  death  of  Barnet,  is  not  admissi- 
ble to  prove  the  offense  charged.  That  is 
certainly  the  general    rule,    established    by 


abundant  authority,  and  founded  upon  the 
plainest  principles  of  reason  and  justice. 
Tho  only  question  upon  which  there  is  an 
opportunity  for  minds  to  differ  is  whether 
the  events  connected  with  Bamet's  sickness 
and  death  are  so  related  to  the  case  at  bar 
as  to  form,  an  exception  to  the  general  rule, 
and  thus  bring  the  proof  that  was  given  at 
the  trial  within  some  one  of  these  recog- 
nized exceptions.  The  issue  in  this  case  was 
whether  the  defendant  was  guilty  of  causing 
tho  death  of  Mrs.  Adams,  and  not  whether 
he  was  guilty  of  causing  the  death  of  Bar- 
net.  In  a  more  specific  sense,  the  issue  was 
whether  he  sent  upon  its  errand  of  death, 
through  the  mail,  the  package  from  which 
the  deceased,  through  mistake,  took  the 
deadly  poison  that  killed  her;  or,  to  be  still 
more  specific,  the  issue  was  whether  the  de- 


loBt,  at  places  without  the  county  in  which  be 
was  Indicted  and  was  being  tried.  Com.  ▼. 
Hopkins,  2  Dana,  419. 

In  Hall  V.  State,  3  Lea,  652,  the  prisoners 
had  been  convicted  of  arson.  The  court  said : 
"Objection  is  made  to  the  action  of  the  court 
below  In  refusing  to  exclude  certain  testimony. 
The  principal  witness  is  a  confessed  accomplice, 
who  testified  that  he  and  the  prisoners  had  in 
December  previous  to  the  burning,  which  oc- 
curred on  the  last  night  in  February,  organized 
themselves  into  a  company  to  rob  and  burn 
houses,  described  the  form  of  swearing  in,  and 
stated  their  agreement  to  help  each  other,  if 
caught,  by  money  or  fire.  The  same  witness  tes- 
tifies that  the  agreement  to  burn  the  particular 
house  was  only  entered  into  on  the  night  of  the 
fire.  The  objection  to  the  evidence  of  the  organ- 
ization of  the  company  and  what  then  passed  is, 
that  they  were  not  sufficiently  connected  with 
the  act  for  which  the  parties  were  indicted.  The 
witness  himself  says  that  the  burning  was  in  the 
pursuance  of  the  original  agreement.  What  he 
means  is,  that  the  conspiracy  was  to  rob  and 
burn  generally,  and  that  any  subsequent  burn- 
ing would  be  in  pursuance  of  the  agreement,  al- 
though the  particular  building  was  not  then 
fixed  upon.  If  there  was  such  a  conspiracy, 
and  of  this  the  Jury  were  to  Judge,  the  evidence 
was  clearly  admissible  as  explaining  the  con- 
cert of  action  of  the  defendants." 

Upon  a  prosecution  for  burglarizing  a  rail- 
road car  proof  of  similar  burglaries  committed 
prior  and  subsequent  to  the  one  for  which  de- 
fendant is  being  tried,  and  of  the  character  and 
kind  of  articles  taken  from  the  cars,  Is  admissi- 
ble, where  there  had  been  a  regular  system  of 
burglaries,  committed  almost  nightly,  carried 
on  by  defendant  and  others,  t])e  plunder  being 
concealed  on  defendant's  premises,  where  a  large 
part  of  it  was  found,  and  the  object  of  admitting 
such  evidence  of  other  crimes  was  clearly  ex- 
plained, and  the  Jury  were  duly  cautioned  that, 
in  passing  upon  defendant's  guilt  or  innocence, 
they  were  limited  to  the  burglary  of  the  partic- 
ular car  charged  in  the  indictment  Dawson  v. 
State,  32  Tex.  Crim.  Bep.  536,  25  S.  W.  21. 

Upon  the  trial  of  a  criminal  prosecution  for 
violating  a  local  option  law  by  the  illegal  sale 
of  intoxicating  liquors,  where  the  testimony  on 
the  part  of  the  state  to  prove  the  sale  is  of  a 
circumstantial  character,  and  the  defendant  de- 
nies that  there  was  a  sale,  or  that  any  money 
02  L.  R.  A. 


was  paid  in  the  transaction,  and  it  appeared  by 
the  evidence  that  the  prosecutor  gave  another 
person  money  to  purchase  two  bottles  of  whisky, 
and  that  person  took  a  circuitous  route,  going  to 
the  house  of  the  third  person,  who  then  went  to 
a  woman,  and  she  to  the  residence  of  defendant, 
and  came  back  through  her  own  house  and  deliv- 
ered the  whisky  to  the  person  to  whom  the  pros- 
ecutor had  given  the  money,  who  subsequently 
delivered  it  to  the  latter, — evidence  of  other 
sales  of  intoxicating  liquors,  and  that  they 
were  conducted  in  much  the  same  way,  is  ad- 
missible for  the  purpose  of  showing  system  on 
the  part  of  defendant  in  conducting  his  business 
and  making  sales  of  liquor.  Hollar  v.  State 
(Tex.  Crim.  App.)  73  S.  W.  961. 

On  the  trial  of  an  indictment  against  two  for 
i)urglary  and  larceny  in  breaking  Into  a  store 
nnd  carrying  away  the  contents  of  the  safe 
therein,  where  it  appeared  that  about  the  same 
time  the  house  of  another  person  in  the  name 
township  was  robbed,  and  that  one  of  the  de- 
fendants was  indicted  therefor,  to  which  indict- 
ment he  had  pleaded  guilty,  evidence  that  arti- 
cles taken  from  the  house  were  found  upon  the 
person  of  the  defendant  who  had  pleaded  guilty 
to  robbing  the  house,  is  inadmissible  as  against 
the  other  defendant,  as,  in  order  to  make  one  ap- 
parently Independent  crime  evidence  upon  the 
trial  of  an  indictment  for  the  commission  of 
another,  there  must  be  a  system  between  the  of- 
fense on  trial,  and  that  introduced,  to  connect 
it  with  the  defendant ;  and  to  make  the  one  evi- 
dence of  the  other  some  connection  must  exist 
between  them ;  and  that  connection  must  be 
traced  in  the  general  design,  purpose,  or  plan  of 
the  defendant,  or  it  may  be  shown  by  such  cir- 
cumstances of  identification  as  necessarily  tend 
to  establish  that  the  person  who  committed  one 
must  have  been  guilty  of  the  other.  In  this 
case  the  only  connection  shown  between  the  two 
offenses  was  the  fact  that  they  were  committed 
in  the  same  town  on  the  same  night,  and.  that 
one  defendant  had  confessed  his  guilt  as  to  one 
of  the  felonies,  and  there  was  some  proof  as  to 
his  guilt  as  to  the  other.  Swan  ▼.  Com.  104 
Pa.  218. 

On  the  trial  of  an  Indictment  for  committing 
a  burglary  in  a  schoolhouse  evidence  that  the 
defendant.  In  a  wagon,  stopped  In  front  of  a 
new  church  which  was  being  erected  about  40 
feet  distant,  and  that  a  noise  was  heard  by  a 
witness  as  if  someone  was  loading  shingles,  Is 
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fendant  wrote  the  direction  upon  the  pack- 
age with  the  felonious  intent  to  transmit  it 
by  mail  to  Cornish.  If  the  address  upon  the 
package  was  in  fact  written  by  the  defend- 
ant, all  the  elements  of  the  crime  were  to  be 
deduced  from  the  maxim,  Res  ipsa  loquitur. 
The  events  constituting  the  history  of  Bar^ 
net's  sickness  and  death  did  not  prove,  or 
tend  to  prove,  the  fact  that  the  defendant 
wrote  the  address  upon  the  poison  package 
that  eventually  came  to  the  hands  of  Mrs. 
Adams,  and  that  was  the  material  issue  at 
the  trial. 

llie  death  of  Mrs.  Adams  resulted  from 
poison  administered  by  her  own  hand,  but 
the  real  author  of  her  death  was  the  person 
who  made  use  of  the  mail  to  transmit  to 
someone  the  deadly  substance  that  produced 
death.    In  any  inquiry  concerning  the  iden- 


tity of  the  author  of  a  great  crime,  whero 
the  evidence  is  purely  circumstantial,  the 
human  mind  instinctively  adopts  processes 
in  arriving  at  results  that  are  not  sanc- 
tioned by  the  rules  of  evidence.  The  hard- 
ened and  habitual  criminal  is  more  likely  to 
be  suspected  that  one  who  had  never  com- 
mitted a  crime  before.  If  the  party  suspect- 
ed committed  a  similar  crime  before  by  the 
same  or  similar  means,  or  a  series  of  such 
crimes,  proof  of  these  facts  goes  far  to  es- 
tablish his  guilt  in  the  popular  mind  of  tlie 
offense  charged,  and  for  which  he  is  on 
trial;  and  yet  nothing  is  better  established 
than  the  rule  that  the  vicious  character  of 
a  person  on  trial  for  a  specific  offense  can- 
not be  shown,  imless  he  himself  makes  his 
character  or  the  events  of  his  life  a  subject 
of  inquiry  by  becoming  a  witness  in  the  case. 


incompetent  to  show  a  system  of  crimes  on  the 
part  of  defendant.  Bunt  v.  State  (Tex.  Crim. 
App.)  60  S.  W.  085. 

On  the  trial  of  an  indictment  for  burglary 
the  court  permitted  a  witness  to  testify  that  he 
missed  some  wire  and  a  cotton  planter,  which 
property  be  found  at  the  house  of  defendant's 
mother,  where  defendant  and  his  two  brothers 
lived.  It  was  held  that  the  "evidence  of  other 
tbefts,  with  which  defendant  was  not  connected, 
and  of  other  articles  of  property  and  from  other 
and  different  places,  and  no  specific  time  as  to 
when  said  other  property  was  actually  taken 
from  possession  of  said  witness,  was  not  admis- 
sible for  the  purpose  of  showing"  a  system  of 
crimes.     Ibid. 

On  a  trial  for  violating  the  local-option  law, 
other  sales  of  liquor  than  the  oae  with  which 
the  defendant  is  charged,  by  him  or  in  which 
he  was  engaged,  are  admissible  as  showing  a 
system.  Peterson  v.  State  (Tex.  Crim.  App.)  70 
S.  W.  978. 

In  Johnson  v.  State  (Tex.  Crim.  App.)  62  S. 
W.  755,  which  was  a  violation  of  the  local-op- 
tion law,  it  was  held  that  evidence  of  a  sale  at 
a  time  other  than  that  charged  In  the  complaint 
was  irrelevant,  because  not  shown  to  be  contem- 
poraneous with  the  sale  charged  in  the  com- 
plaint, or  Indicating  the  existence  of  any  system 
in  violating  the  law. 

Upon  the  trial  of  an  Indictment  for  bribery, 
were  it  appeared  that  the  defendant,  as  super- 
intendent of  police  of  a  city,  accepted  bribes 
through  a  third  person  as  his  agent,  from  the 
keeper  of  a  disorderly  house,  for  which  he 
agreed  to  furnish  police  protection,  evidence 
that  other  persons  paid  money  to  such  third 
person  in  consideration  of  official  protection  in 
an  unlawful  occupation  similar  to  that  engaged 
in  by  the  prosecuting  witness  was  properly  re- 
ceived, as  it  tended  to  connect  the  third  person 
and  defendant  as  being  Jointly  concerned  in  the 
transaction ;  and  to  show  that  the  third  person 
was  his  agent  In  receiving  the  money ;  and  also 
as  tending  to  show  a  common  scheme,  plan,  or 
•ystem  existing  between  the  defendant  and  such 
third  person  to  accept  bribes  from  persons 
keeping  such  disorderly  houses,  and  affording 
them  police  protection  In  consideration  thereof. 
State  V.  Ames  (Minn.)  96  N.  W.  880. 

People  V.  Hensaler,  48  Mich.  49,  11  N.  W. 
804,  8uprm,  III.  b,  2  ,*  People  v.  Murphy,  185  N. 
Y.  450,  82  N.  B.  138,  infra,  VI.  d ;  and  Leeper  v. 
€2  L.  B.  A. 


State,  29  Tex.  App.  68,  14  S.  W.  898,  infra,  XVI. 
a,  1, — are  also  cases  showing  a  common  scheme, 
plan,  or  system  on  the  part  of  the  accused  In 
committing  the  crime  charged.  * 

VI.  To  rebut  special  defenses, 

a.  General  rule. 

It  sometimes  occurs  in  a  criminal  trial  that 
the  case  as  made  by  the  prosecution  is  not  denied 
by  the  defense;  but  the  endeavor  will  be  made 
to  avoid  a  conviction  by  introducing  a  special  or 
affirmative  defense.  In  replying  to  such  a  de- 
fense It  may  happen  that  the  facts  shown  by  the 
prosecution  in  rebuttal  discover  another  crime, 
and,  of  course,  the  same  discrimination  must  be 
exercised  as  to  Its  admissibility  as  If  it  had  been 
offered  to  make  out  the  case  in  chief  against  the 
defendant. 

Defendant  was  charged  with  the  larceny  of 
5  head  of  cattle.  At  the  trial  the  prosecution 
gave  evidence  tending  to  prove  that  the  defend- 
ant was  captured  in  the  nighttime  driving  away 
the  cattle,  and  also  a  steer 'belonging  to  an- 
other person.  On  his  defense,  the  defendant 
gave  evidence  tending  to  show  that  he  innocent- 
ly came  into  the  possession  of  the  first-men- 
tioned cattle  by  purchase  from  one  who  had 
them  in  pasture  for  the  owner.  In  rebuttal, 
the  court,  against  the  objections  of  the  defend- 
ant, admitted  in  evidence  the  testimony  of  the 
owner  of  the  steer,  to  show  that  the  steer  which 
belonged  to  him,  and  was  found  in  defendant's 
possession  with  the  other  cattle,  was  stolen.  It 
was  objected  that  this  testimony  was  not  ad- 
missible, because  it  was  not  rebuttal,  and  be- 
cause It  tended  to  prove  a  distinct  offense  from 
that  for  which  the  defendant  was  on  trial.  It 
was  held  that  the  evidence  was  admissible.  Peo- 
ple V.  Cunningham,  66  Cal.  668,  6  Pac.  700,  846, 
4  Pac.  1144. 

On  the  trial  of  an  indictment  for  stealing  a 
book  the  defendant  had  testified  that  he  had  in 
his  possession  several  books,  among  others  a 
particular  one  (not  the  book  he  was  charged 
with  stealing),  which  he  stated  he  had  pur- 
chased at  a  particular  place.  The  state  was  per- 
mitted. In  giving  evidence  In  reply,  to  prove  by 
a  witness  that  this  book  was  stolen  from  him. 
It  was  held  that  the  evidence  was  properly  ad- 
mitted; that,  where  the  specific  property 
charged  to  be  stolen  Is  found  In  the  possession 
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No  matter  how  notorious  a  erlmiiial  the 
party  on  trial  may  be,  neither  bis  general 
reputation  nor  other  specif) c  offenses  can 
legally  b€i  proved  against  him  as  evidence  of 
bis  guilt  of  the  offense  charged.  That  such 
proof  is  persuasive,  and  has  great  influence, 
when  introduced,  upon  courts  and  juries, 
cannot  be  doubted ;  but  the  law  does  not  per- 
mit it  to  be  given  upon  the  trial  of  an  issue 
concerning  the  guilt  or  innocence  of  the 
party  on  trial  for  a  specific  offense.  The 
reason  is  that  such  proof  does  not  bear  upon 
the  issue  in  the  case,  and  hence  it  is  mislead- 
ing, since  it  does  not  follow  that  a  party  who 
has  committed  one  crime,  or  many,  is  guilty 
of  «ome  other  crime  for  which  he  is  on  trial. 
It  is  said  that  the  evidence  culminating  in 
Bamet's  death  tends  to  identify  the  defend- 
ant as  the   author   of   the  death   of   Mrs. 


Adams ;  but  that  is  only  another  way  of  as- 
serting the  genera]  proposition  that  the  com- 
mission by  the  defendant  of  one  crime  tends 
to  prove  that  he  committed  another  crime, 
and,  no  matter  in  what  form  or  how  often 
that  proposition  is  asserted,  or  how  persua- 
sive and  plausible  it  may  appear,  it  is  er- 
roneous and  misleading,  since  it  violates  a 
salutary  principle  of  the  law  of  evidence, 
which  should  be  applied  in  all  cases  without 
regard  to  the  question  of  actual  guilt  or  in- 
nocence. If  the  guilty  cannot  be  convicted 
without  breaking  down  the  barriers  which 
the  law  has  erected  for  the  protection  of 
every  person  accused  of  crime,  it  is  better 
that  they  should  escape,  rather  than  that 
the  life  or  liberty  of  an  innocent  person 
should  be  imperiled.  I  think  the  evidence 
relating    to   Bamet's   sickness    and   death 


of  the  accused,  in  connection  with  other  prop- 
erty, and  the  possession  of  the  property  is  at- 
tempted to  be  accounted  for,  It  is  proper  for  the 
stale  to  show  that  the  account  given  was  un- 
true. And  that  the  authorities,  Indeed,  go 
farther,  for  it  Is  held  that  in  cases  of  larceny 
it  is  competent  to  show  the  possession  of  other 
stolen  property.  Turner  v.  State,  102  Ind. 
425,  1  N.  E.  860. 

bi  Insanity, 

One  of  the  aflirmative  defenses  frequently  ad- 
vanced in  criminal  cases  is  insanity ;  and  evi- 
dence which  properly  tends  to  show  that  the 
accused  Is  of  sound  mind  will  not  be  rejected  be- 
cause It  also  tends  to  prove  another  offense. 

Upon  the  trial  of  a  person  for  the  murder  of 
his  wife  the  defense  relied  on  was  the  insanity 
of  the  defendant,  and  the  coolness  and  uncon- 
cern of  the  prisoner  at  the  time  he  did  the  fa- 
tal act  were  made  a  prominent  feature  in  the 
case,  and  inferences  were  sought  to  be  drawn 
from  it  unfavorable  to  the  people.  It  was  held 
that  it  was  proper  to  permit  the  prosecution  to 
prove  that,  about  thirty  years  before  the  com- 
mission of  the  crime  charged,  defendant  had 
been  engaged  in  a  violation  of  the  revenue  laws 
of  the  country,  by  a  career  of  smuggling  goods 
and  property  to  and  from  Canada,  such  evidence 
being  in  the  nature  of  rebutting  evidence  on  the 
point  made.  Hopps  v.  People,  81  111.  385,  83 
Am.  Dec.  231. 

On  a  trial  where  the  accused  was  charged 
with  an  assault  with  an  intent  to  murder  his 
wife,  and  the  defense  was  temporary  insanity 
produced  by  the  recent  use  of  intoxicating  li- 
quors, it  was  held  that  previous  assaults,  out- 
rages, threats,  and  acts  of  cruelty  and  111  treat- 
ment towards  his  wife,  extending  back  over  a 
period  of  several  years,  were  proper  and  legiti- 
mate evidence  to  meet  defendant's  theory  of 
temporary  insanity  produced  by  the  recent  use 
of  intoxicants,  as  well  as  to  show  malice,  mo- 
tive, ill-will,  and  Intent  on  his  part  in  making 
the  assault.  Hall  v.  State,  81  Tex.  Crlm.  Rep. 
666,  21  S.  W.  368. 

Proof  that  a  defendant,  upon  trial  for  mur- 
der, had  committed  the  crime  of  incest  with  bis 
daughter,  is  admissible  In  rebuttal,  where  the 
claim  of  the  defense  Is  that  the  defendant  had 
become  Insane  through  fear  that  the  deceased 
62  L.  R.  A. 


was   trying   to   debauch   defendant's   daughter. 
People  V.  Lane,  101  Cal.  517,  86  Pac.  16. 

e.  Oood  oTiaraoter, 

While  the  good  character  of  the  accused  can 
hardly  be  said  to  constitute  a  defense,  yet,  as 
it  IS  not  matter  of  negation,  and  the  issue  as  to 
it  must  always  be  tendered  by  the  accused,  the 
same  rule  as  to  the  introduction  and  admission 
of  evidence  of  other  crimes  to  rebut  It  appliea 

Upon  a  trial  for  murder  the  defendant  intro- 
duced evidence  which  tended  to  prove  that  his 
character  as  a  peaceable,  orderly,  and  law-abid- 
ing person,  before  the  occurrence,  had  been  good. 
The  state,  in  rebuttal,  was  permitted,  against 
defendant's  objection,  to  introduce  evidence 
tending  to  prove  that  he  had  previously  been 
involved  In  personal  difficulties,  and  that  on  one 
occasion  he  had  threatened  to  shoot  a  person 
with  whom  he  had  had  a  difficulty.  It  was  held, 
upon  the  authority  of  State  v.  Gordon,  3  Iowa» 
410,  that  the  court  erred  in  admitting  this  evi- 
dence. State  V.  Sterrett,  71  Iowa,  8S6,  82  N. 
W.  887. 

In  State  v.  Gordon,  8  Iowa,  410,  it  was  held 
that  the  evidence  must  be  confined  simply  to  the 
general  character  or  reputation,  and  neither 
party  can  ask  questions  as  to  particular  facts 
or  difficulties. 

Where  the  defendant  In  a  criminal  action  had 
given  evidence  of  his  good  character,  a  witness 
testifying  thereto  may,  on  cross-examination, 
be  asked  in  regard  to  certain  particular  matters 
tending  to  destroy  his  evidence  as  to  the  gen- 
eral good  character  of  the  defendant,  even 
though  such  matters  relate  to  other  offenses. 
State  V.  Crow,  107  Mo.  346,  17  S.  W.  746. 

Where  the  defendant  in  a  criminal  prosecu- 
tion has  introduced  evidence  of  his  good  char- 
acter, it  is  not  error  to  permit  the  government 
to  show,  on  his  cross-examination  as  a  witness, 
that  he  had  engaged  in  another  transaction  sim- 
ilar to  the  one  charged,  and  to  introduce  evi- 
dence in  rebuttal  to  show  that  such  transaction 
was  also  criminal.  King  v.  United  States,  60 
C.  C.  A.  647,  112  Fed.  088. 

d.  Accident  or  miePike, 

Accident  or  mistake  considered  with  regard 
to  crime  Is  the  exact  reverse  of  Intent,  the  ab- 
sence of  one  being  indubitable  proof  of  the  pres- 
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would  not  for  a  moment  be  considered  com- 
petent but  lor  the  fact  that  it  creates  a 
strong  impression  upon  the  mind  that  the 
author  of  his  death  must  also  be  the  author 
of  Mrs.  Adams'  death,  since  in  both  cases 
death  was  caused  by  similar  means.  We 
m&j  attempt  to  deceive  ourselves  with  words 
and  phrases  by  arguing  that  it  is  admissible 
to  prove  intent,  or  identity,  or  the  ab- 
sence of  mistake,  or  something  else,  in  order 
to  bring  the  case  within  some  exception  to 
the  general  rule;  but  what  is  in  the  mind  all 
the  time  is  the  thought  so  difficult  to  sup- 
press, that  the  vicious  and  criminal  agency 
that  caused  the  death  of  Bamet  also  caused 
the  death  of  Mrs.  Adams.  The  rule  of  law 
that  excludes  the  evidence  for  such  a  pur- 
pose «aay  be,  and  probably  is,  contrary  to 
the  tendency  of  the  human  mind ;  but,  since 


the  law  was  intended  to  curb  the  specula- 
tions of  the  mind,  and  to  guard  the  accused 
from  the  result  of  error  in  its  operation,  I 
am  for  maintaining  the  law  in  all  its  integ- 
rity, and  not  for  undermining  it  by  qualifi- 
cations that  rest  upon  no  reasonable  or  logi- 
cal basis. 

The  cases  cited  to  show  that  proof  of  Bkr- 
net's  death  was  admissible  to  prove  that  the 
defendant  wrote  the  address  upon  the  pack- 
age sent  to  Cornish  have  all  been  explained 
in  the  opinion  of  Judge  Werner,  and  it  is 
unnecessary  to  comment  upon  them  further 
than  to  say  that,  in  my  opinion,  none  of 
them  apply  to  the  case  at  bar.  When  these 
cases,  and  all  the  considerations  urged  in 
behalf  of  the  people,  have  been  given  due 
weight,  it  is  still  safe  to  say  that  the  ques- 
tion as  to  the  competency  of  the  proof  is  by 


«nce  of  tbe  other.  From  the  nature  of  crimes 
and  the  means  ordinarily  used  in  perpetrating 
them  the  defense  of  accident  or  mistake,  and 
sometimes  of  negligence,  is  more  frequently 
made  in  cases  of  murder  and  the  attempt  to 
murder  by  poisoning,  arson,  forgery,  and  coun- 
terfeiting, embezzlement,  and  the  receipt  of 
stolen  goods. 

As  a  consequence  of  the  nature  of  this  de- 
fense, evidence  that  goes  to  prove  intent  on  the 
part  of  the  accused  is  admissible  in  rebuttal, 
notwithstanding  the  fact  that  it  proves  another 
crime. 

Upon  the  trial  of  an  Indictment  for  cheating 
by  false  pretenses  in  obtaining  money  as  a  loan, 
■tkiid  by  falsely  pretending  that  a  forged  certifi- 
cate of  stock  was  a  good,  valid,  and  genuine  cer- 
tificate of  stock,  evidence  of  the  possession  and 
use  of  other  altered  and  false  certificates  by  the 
•defendant  about  the  same  time,  whether  before 
•or  afterwards.  Is  competent  to  show  that  his  pos- 
session of  those,  for  the  use  of  which  he  was  in- 
•dicted,  was  not  casual  or  accidental.  Com.  v. 
Coe,  115  Mass.  481.  The  opinion,  states,  how- 
ever, that  they  were  admitted  and  allowed  to  be 
used  only  to  show  guilty  knowledge. 

On  a  trial  for  felony,  where  a  felonious  in- 
tent Is  an  essential  Ingredient  of  the  crime 
charged,  and  the  act  done  Is  claimed  to  have 
been  done  Innocently  or  accidentally,  or  by  mis- 
take; or  the  result  Is  claimed  to  have  followed 
an  act  lawfully  done  for  a  legitimate  purpose, 
or  that  there  is  room  for  such  an  Inference,  It 
Is  proper  to  characterize  the  act  by  proof  of 
other  like  acts  producing  the  same  result,  as 
tending  to  show  guilty  knowledge  and  the  in- 
tent or  purpose  with  which  the  particular  act 
was  done,  and  to-  rebut  the  presumption  that 
might  otherwise  obtain.  Therefore,  on  a  pros- 
ecution for  manslaughter  in  committing  an 
abortion,  where  the  proof  of  guilt  is  circum- 
stantial, the  theory  of  the  defense  being  that 
the  premature  birth  was  due  to  accidental 
•causes,  evidence  that  the  respondent  had  per^ 
formed  other  abortions  In  the  same  house  is  ad- 
missible to  show  guilty  knowledge  and  Intent. 
People  V.  Seaman,  107  Mich.  348,  65  N.  W.  203. 

On  the  trial  of  an  Indictment  for  arson,  where 
the  first  count  of  the  information  charged  the 
burning  of  an  insured  stock  of  merchandise 
-owned  by  the  defendant,  and  the  second  charged 
the  burning  of  a  leased  store  building  in  which 
the  property  was  kept,  the  court  admitted  evi- 
«2  L.  R.  A. 


dence  tending  to  show  that,  on  the  night  this 
building  was  burned,  the  defendant  set  out  other 
fires  In  adjacent  buildings,  and  this  was  as- 
signed for  error.  It  was  held  that  the  testi- 
mony was  properly  received,  not  for  the  purpose 
of  showing  the  commission  of  distinct  crimes, 
but  to  establish  a  criminal  design  on  the  part 
of  the  defendant.  That  the  state  was  not  only 
required  to  show  that  the  defendant  Ignited 
the  store  building  mentioned  In  the  indictment, 
but  it  was  required  to  go  further,  and  satisfy 
the  Jury  that  the  act'  was  Intentional,  and  not 
an  accident.  Knights  v.  State,  58  Neb.  225,  78 
N.  W.  508.  This  case  would  seem  to  be  a  de- 
parture from  the  rigidity  with  which  the  su- 
preme court  of  Nebraska  had  clung  to  the  gen- 
eral rule,  appearing  In  the  several  cases  upon 
the  subject,  decided  by  that  court  Immediately 
preceding  it. 

See  Davis  v.  State,  54  Neb.  177,  74  N.  W. 
699,  supra,  I. ;  Cowan  v.  State,  22  Neb.  519,  35 
N.  W.  405 ;  Berghofl  v.  SUte,  25  Neb.  213,  41 
N.  W.  136;  and  Morgan  v.  State,  56  Neb.  696, 
77  N.  W.  64,— »«pro,  c,  12,  (b). 

Up->n  the  trial  of  a  person  for  the  murder  of 
his  wife,  where  a  witness  had  testified  that  the 
defendant  said  to  him,  a  few  days  before  the 
shooting,  that  "the  old  folk  and  his  wife  were 
crowding  him  too  much  altogether,  and  they 
were  trying  to  get  the  best  of  him  In  every  re- 
spect, and  he  would  put  an  end  to  them  all  some 
of  these  nights;"  and  the  defendant  had  testi- 
fied that,  in  the  effort  to  defend  himself  against 
a  person  whom  he  had  shot  and  killed  on  the 
same  occartlon,  one  of  the  shots  which  he  had 
intended  for  that  person  had  accidentally  struck 
his  wife  and  caused  her  death, — evidence  that. 
Immediately  after  the  killing,  the  defendant 
drove  for  a  distance  of  about  3  miles,  arriving 
there  within  twenty  minutes  after  tbe  killing 
of  his  wife,  got  out  of  his  buggy,  went  up  on 
the  porch  where  the  father  and  mother  of  his 
wife  were  then  sitting,  and  deliberately,  with- 
out any  word  of  warning,  killed  them  both.  Is 
admissible,  even  though  it  might  have  the  ef- 
fect to  establish  another  crime  than  that  for 
which  he  was  on  trial.  People  v.  Craig,  111 
Cal.  460,  44  Pac.  186. 

Upon  the  trial  of  a  person  as  assistant  city 
attorney  for  aiding  and  abetting  his  principal, 
the  city  attorney,  In  embezzling  funds  of  a  city, 
where  evidence  had  been  given  as  to  false  repre- 
sentations made  by  him  in  regard  to  assess- 
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no  means  clear,  but  at  best  is  very  doubtful ; 
and  therefore  the  accused,  and  not  the  prose^ 
cution,  should  be  given  the  benefit  of  that 
doubt.  It  is  so  difficult  for  the  human  mind 
to  discard  false  theories  that  assume  the  dis- 
guise of  truth,  and  so  easy  to  substitute  sus- 
picions and  speculations  for  evidence  of 
facts,  that  proof  of  the  general  bad  charac- 
ter of  the  accused,  or  of  participation  in 
other  crimes,  which  is  practically  the  same 
thing,  would  no  doubt  be  of  great  aid  to  the 
people  in  procuring  a  conviction  for  the  spe- 
cific otFense  charged  in  the  indictment.  Such 
proof,  in  a  doubtful  case,  might  turn  the 
scale  against  the  accused;  but  the  law,  for 
obvious  reasons,  does  not  permit  it,  and  it 
is  dangerous  to  subvert  the  rule  upon  the 
vague  theory  that  it  identifies  the  accused 
as  the  author  of  the  offense  charged,  which 


means  nothing  more  than  that  it  proves,  or 
tends  to  prove,  that  he  is  guilty.  If  the  de- 
fendant procured  or  caused  the  death  of 
Bamet,  he  is  liable  to  be  indicted  and  tried 
for  that  offense;  but  it  is  contrary  to  the 
plainest  principles  of  justice  to  require  him, 
when  accused  of  poisoning  Mrs.  Adams,  to 
clear  himself  from  all  suspicion  of  partici- 
pation in  another  crime  of  the  same  charac- 
ter. If  file  Bamet  evidence  was  properly  ad- 
mitted in  the  case,  it  must  follow  that  in 
every  case  proof  of  other  crimes  is  admissi- 
ble, since  in  every  case  it  can  be  said,  as  it 
is  said  in  this,  that  proof  of  the  other  crime 
identifies  the  accused  as  the  real  author  of 
the  crime  charged.  If  the  defendant  wrote 
the  address  upon  the  poison  package  that 
was  sent  to  Cornish,  then  he  is  identified; 
but  proof  that  at  another  time  he  sent  an- 


menta  not  having  been  paid  in,  and  the  defend- 
ant had  attempted  to  meet  this  evidence  by  ex- 
planation to  the  effect  that,  although  he  might 
have  made  mistalces,  yet,  if  any  of  his  state- 
ments were  untrue,  they  were  not  made  with 
Intention  to  mislead  or  deceive,  evidence  as  to 
the  testimony  given  by  him  on  his  cross-exam- 
ination on  a  former  trial  for  the  same  offense, 
to  the  effect  that  he  had  personally  received  in- 
terest on  deposits  made  by  him  of  the  city 
moneys,  is  competent  to  rebut  the  theory  of  his 
defense  th&t  he  had  not  intentionally  made  the 
false  representations,  but  that  they  were  due 
to  mistalce  on  his  part  And  this,  although  the 
receiving  of  such  Interests  by  him  constituted 
a  separate  offense  from  that  with  which  he  was 
then  charged.  Com.  v.  House,  6  Pa.  Super.  Ct 
02. 

Upon  the  trial  of  an  indictment  for  arson  in 
setting  fire  to  a  barn,  it  appeared  that  the  de- 
fendant had  been  in  the  employ  of  the  owner  of 
the  burned  barn  as  coachman  and  gardener,  and 
had  been  discharged.  A  poisonous  preparation 
had  been  Icept  In  the  barn.  Defendant  Icnew  of 
this  and  had  used  it  for  the  destruction  of  in- 
sects in  the  garden.  The  prosecution  was  per- 
mitted to  prove,  under  objection  and  exception, 
that,  upon  the  night  of  the  fire,  and  before  it 
occurred,  certain  animals  in  the  barn,  belong- 
ing to  the  owner,  were  poisoned  with  this  prepa- 
ration ;  that  his  carriages  and  cutters  in  the 
barn  and  in  an  adjoining  one  were  cut  and  dam- 
aged, while  carriages  and  cutters  in  the  same 
barns,  belonging  to  another,  were  not  injured. 
It  was  held  that  the  evidence  was  competent, 
as  it  tended  clearly  to  prove  that  the  fire  was 
not  accidental,  and  that  its  origin  was  insti- 
gated by  malice ;  also  that  the  fire  and  the  ma- 
licious injury  were  part  of  the  same  criminal 
scheme,  and  that  it  was  carried  out  by  some 
person  having  an  intimate  Icnowledge  of  the 
surroundings ;  and  so,  it  was  properly  received, 
although  it  may  have  tended  to  establish  de- 
fendant's guilt  of  a  crime  other  than  the  one 
set  forth  in  the  indictment.  People  v.  Murphy, 
135  N.  Y.  450,  32  N.  B.  138. 

A  boy  twelve  years  of  age  was  indicted  for 
an  assault  with  a  pistol.  Upon  his  trial  he  tes- 
tified that  he  thought  the  pistol  was  empty. 
Thereupon  the  government  called  as  witnesses 
two  boys,  eight  and  ten  years  old,  who  testified 
that  the  defendant  shot  at  them  the  day  before 
the  assault  for  which  he  was  indicted.  It  was 
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held  that  the  evidence  was  admissible  as  it  was 
material  to  prove  that  the  shooting  was  not  ac- 
cidental, but  wilful ;  and  in  such  a  case  other 
acts  of  the  defendant  of  the  same  kind  might  be 
given  in  evidence  to  show  that  it  was  wilful. 
And  that  it  was  also  admissible  for  the  purpose 
of  showing.  In  connection  with  the  other  t?<«- 
tlmony,  that  the  defendant  had  such  a  Icnowl- 
edge  of  the  nature  of  the  acts  as  would  make 
him  criminally  responsible.  State  v.  McDon- 
ald, 14  R.  I.  270. 

On  the  trial  of  an  indictment  for  an  assault 
with  intent  to  kill  and  murder,  and  In  another 
count  to  maim  and  disable,  and  in  still  another 
to  do  the  prosecutor  some  bodily  harm,  it  ap- 
peared that  the  prosecutor  was  a  game  keeper 
and  found  the  prisoner  with  a  gun.  That,  after 
some  talk  with  him,  they  walked  along  together, 
when  the  prosecutor  went  on  before  the  prisoner 
towards  his  horse,  and, when  he  was  at  a  short 
distance  from  the  prisoner  the  latter  fired  at 
his  back,  but  said  nothing.  The  prosecutor 
afterwards  got  upon  his  horse,  and  was  mak- 
ing his  way  home  to  a  placer  about  2  miles  off, 
and  had  got  about  half  a  mile  on  his  road  when 
he  saw  the  prisoner  again,  and  the  moment  he 
looked  around  at  him  the  prisoner  again  fired 
his  gun,  the  discharge  from  whicn  beat  out  one 
of  the  prosecutor's  eyes  and  several  of  his 
teeth.  About  a  quarter  of  an  hour  elapsed  be- 
tween the  first  and  second  firing.  In  the  course 
of  the  trial  it  was  objected  that  the  prosecutor 
ought  not  to  give  evidence  of  two  distinct  fel- 
onies, but  the  trial  Judge  thought  it  unavoidable 
in  this  case,  as  it  seemed  to  him  to  be  one  con- 
tinuous transaction  in  the  prosecution  of  the 
general  malicious  intent  of  the  prisoner.  Upon 
another  ground,  also,  he  thought  such  evidence 
proper,  viz.,  that  the  counsel  for  the  prisoner, 
by  his  cross-examination  of  the  prosecutor,  had 
endeavored  to  show  that  the  gun  might  have 
gone  off  the  first  time  by  accident,  and  the  Judge 
thought  the  second  firing  was  evidence  to  show 
that  the  first,  which  had  preceded  it  only  one 
quarter  of  an  hour,  was  wilful,  and  to  remove 
the  doubt,  if  any  existed,  in  the  minds  of  the 
Jury.     Rex  v.  Yoke,  Russ.  &  R.  C.  C.  531. 

The  prisoner,  a  female  domestic  servant  of  the 
prosecutor,  was  indicted  for  setting  fire  to  a 
certain  stable  with  intent  to  injure  the  prose- 
cutor. It  was  proved  on  the  part  of  the  prose- 
cution that  the  fire  in  question^ had  been  dis- 
covered at  an  earlyD^iygd°Sy<te©«0g4^^ 
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other  package  to  Bamet  proves  nothing  in 
regard  to  the  address.  All  it  proves  is  that 
possibly  he  was  capable  of  the  wicked  act 
charged  in  the  indictment,  and  that  is  only 
another  way  of  proving  his  general  bad  diar- 
acter,  not  even  by  reputation,  but  by  a  spe- 
cific act,  which  all  agree  is  not  admissible. 

While  the  chain  of  proof  to  connect  the  de- 
fendant with  the  poisoning  of  Bamet  is  fa- 
tally defective  in  that  there  is  no  competent 
testimony  to  show  that  he  ever  sent  to  him, 
by  mail  or  otherwise,  the  bottle  of  Kutnow 
powders  which  it  is  said  contained  the  poi- 
son, yet,  if  the  missing  link  had  been  sup- 
plied, it  would  only  make  the  proof  all  the 
more  dangerous  and  incompetent.  The  de- 
fendant was  required  to  answer  the  charge 
of  causing  the  death  of  Mrs.  Adams,  and  not 
the  charge  of  causing  the  death  of  Bamet; 


but  by  the  whole  course  of  the  trial  and  the 
rulings  of  the  court  he  was  really  and  sub- 
stantially required  to  answer  both  charges, 
and,  since  this  constitutes  a  clear  error  of 
law,  the  defendant  is  entitled  to  have  the 
judgment  of  conviction  reversed,  and,  as  this 
may  possibly  result  in  a  new  trial,  it  is 
scarcely  within  the  province  of  this  court 
to  express  any  opinion  upon  the  facts. 

Comparison  of  a  disputed  writing  with  a 
writing  shown  to  be  genuine  is  allowed  now 
by  the  statute.  Laws  1880,  chap.  36;  Laws 
1888,  chap.  655.  It  is  not  very  clear  what 
the  legislature  meant  in  these  statutes  by 
the  words  "disputed  writing,"  and,  while  I 
think  the  construction  given  to  these  acts 
by  my  brethren  is  quite  liberal,  notwith- 
standing the  rule  .that  statutes  changing  the 
common  law  are  to  be  strictly  construed,  yet 


In  a  stable  not  far  distant  from  the  kitchen, 
where  It  was  the  duty  of  the  prisoner  to  be ;  and, 
with  the  view  of  proving  that  it  must  have  or- 
iginated in  the  wilful  act  of  some  individual 
connected  with  the  house,  the  prosecution  pro- 
posed to  call  witnesses  to  show  that  on  two 
former,  but  recent,  occasions,  not  very  far  dis- 
tant from  each  other,  attempts  had  been  made 
by  someone  from  within  the  house  to  fire  the 
warehouse  and  shop  of  the  prosecutor,  though 
there  was  no  evidence  to  show  that  the  prisoner, 
or  any  other  individual  in  or  out  of  the  house, 
was  in  any  way  implicated  in  those  attempts. 
The  presiding  justice.  Sir  F.  Pollock,  C.  B.,  held 
that  this  was  clearly  evidence,  and  might  be 
used  at  all  events  for  the  purpose  of  showing 
that  the  present  fire,  which  was  the  third  on 
the  same  premises  within  so  short  a  time,  could 
not  have  been  the  result  of  accident.  He  fur- 
ther said  that  this  course  of  evidence  was  not 
without  precedent  and  authority,  for,  on  the 
trial  of  Donallan  for  the  murder  of  Sir  Theo- 
dosius  Boughton  by  administering  to  him  some 
poison,  evidence  was  given  that  a  certain  tree 
which  hung  over  a  deep  and  dangerous  brook 
near  a  spot  where  Sir  Theodosius  was  accus- 
tomed to  fish  had  t>ean  sawn  almost  in  two  by 
some  unknown  person.  That  this  was  proved 
to  show  that  someone  entertained  a  design 
against  the  life  of  Sir  Theodosius,  for  he  was 
accustomed  to  stand  on  that  tree  while  engaged 
in  fishing;  and  the  natural  presumption  was, 
that  whoever  cut  the  tree  did  so  with  the  design 
of  precipitating  the  deceased  into  the  water  and 
endangering  his  life.  These  facts  were  given 
in  evidence  on  the  trial  of  Donallan  for  murder- 
ing Sir  Theodosius  afterwards,  and  were  re- 
ceived, though  quite  unconnected  with  the  pris- 
oner, in  order  to  show  that  someone  enter- 
tained a  felonious  design  on  his  life,  and  that 
the  probability  was  that  he  had  not  come  to  a 
natural  death,  though  his  life  had  been  actually 
terminated  in  a  very  different  way.  That  act 
was  not  in  any  way  connected  with  Donallan, 
but  It  was  received  in  evidence  at  his  trial,  after 
objection  taken  to  it.  Counsel  for  the  defense 
stated  that,  according  to  his  recollection  of  that 
case,  there  was  some  evidence  to  connect  the 
prisoner  with  the  circumstance  alluded  to,  to 
which  the  court  rejoined:  *'0h,  no!  I  am 
confident  there  was  no  attempt  to  do  so.  If  the 
prisoner  bad  been  shown  to  cut  the  tree,  there 
could  have  been  no  doubt  whatever  of  the  recep- 
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tion  of  proof  of  that  fact  on  his  trial  for  poi- 
soning the  deceased.  I  have  no  doubt  that  thiii 
is  legitimate  evidence  to  prove  the  corpus  dc- 
liotl,  and  to  negative  the  presumption  of  acci* 
dent."     Reg.  v.  Bailey.  2  Cox  C.  C.  311. 

In  Queen  v.  Geering,  18  U  J.  M.  C.  N.  S.  215, 
which  is  one  of  the  most  important  cases  on  the 
subject  treated  therein,  and  one  which  is  more 
frequently  referred  to — ^and  nearly  always  with 
approval — than  any  other  English  case,  It  ap- 
peared that  the  prisoner  was  indicted  for  the 
murder  of  her  husband  in  September,  1848,  by 
administering  arsenic  to  him.  The  prisoner 
was  also  charged  in  three  other  indictments 
with  the  murder  of  her  son  George  by  arsenic, 
in  December,  1848,  of  another  son  James  by 
arsenic,  in  March,  1849,  and  of  an  attempt  to 
murder  another  son,  Benjamin,  in  April,  1849, 
by  arsenic.  In  April,  1849,  Benjamin  stated 
to  the  surgeon  who  attended  him  that  his  symp- 
toms were  precisely  the  same  as  those  exhibited 
by  his  deceased  father  and  his  two  brothers, 
and,  this  statement  having  been  reduced  to 
writing  and  read  over  to  the  prisoner,  she  said : 
"It  is  quite  right."  Evidence  was  tendered  that 
the  four  parties  during  their  lives  lived  with 
the  prisoner,  and  formed  part  of  the  family  ; 
that  she  generally  made  tea  for  them,  cooked 
their  victuals,  and  distributed  the  same  to  them 
on  their  leaving  the  house  to  go  to  their  work  In 
the  morning.  This  evidence  was  objected  to  by 
the  counsel  for  the  prisoner.  The  prosecution 
claimed  that  the  evidence  was  admissible  for  the 
purpose  of  proving  that  the  death  of  the  deceased 
husband  was  not  accidental.  Pollock,  C.  B.,  who 
presided  at  the  trial,  said  that  he  was  of  opinion 
that  the  evidence  was  receivable.  That  the  do- 
mestic history  of  the  family  during  the  period 
that  the  four  deaths  occurred  was  also  receiv- 
able, to  show  that  during  that  time  arsenic  had 
been  taken  by  four  members  of  it,  with  a  view 
to  enable  the  Jury  to  determine  as  to  whether 
such  taking  was  accidental  or  not.  That  the 
evidence  was  not  inadmissible  by  reason  of  its 
having  a  tendency  to  prove,  or  to  create  a  sus- 
picion of,  a  subsequent  felony.  The  trial  Judge 
considered  whether  he  ought  to  reserve  the 
point  for  the  consideration  of  the  Judges,  and 
afterwards  intimated  to  the  prisoner's  counsel 
that  Alderson,  B.,  and  Talford,  J.,  concurred 
with  him  in  opinion,  and  that  the  point  ought 
not  to  be  reserved.  ■ 

Upon  the  trial  of  an  indictment  for  the  mu^lC 
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I  am  disposed  to  concur  in  their  view,  since 
it  in  based  on  the  ground  that  any  other 
construction  would  render  the  legislation 
practically  useless. 

Parker,  Ch.  J.,  dissenting: 

I  vote  for  a  reversal  of  this  judgment  on 
the  ground  that  the  court  erred  in  receiving 
the  testimony  of  Dr.  Douglass  to  the  effect 
that  Bamet  stated  to  him  in  his  last  illness 
that  he  had  received  a  box  of  Kutnow  pow- 
der through  the  mail.  The  declarations  of 
Bamet  under  the  circumstances  disclosed  by 
the  physicians  were  not  competent  to  show 
that  Bamet  received  Kutnow  powder 
through  the  mails.  As  the  fact  thus  sought 
to  be  established  was  one  of  vast  importance, 
the  exception  taken  to  the  admission  of  the 
testimony  requires  a  reversal  of  the  judg- 
ment. 


I  dissent  from  that  part  of  the  prevailing 
opinion  which,  in  effect,  holds  that,  had  the 
fact  been  established  by  competent  evidence 
that  Bamet  had  taken  a  dose  of  Kutnow 
powder  containing  cyanide  of  mercury,  which 
he  had  received  through  the  mails,  neverthe- 
less the  evidence  tending  to  show  that  the 
defendant  mailed  that  Kutnow  powder  to  him 
is  inadmissible  on  the  trial  of  the  defendant 
for  the  killing  of  Mrs.  Adams.  Of  course,  it 
is  not  admissible  unless  it  tends  to  prove 
that  Molineux  is  responsible  for  the  death 
of  Mrs.  Adams.  If  it  does  tend  to  prove 
such  responsibility,  then  it  is  admissible,  al- 
though the  facts  proved  establish  that  the 
defendant  committed  another  crime.  It  is 
often  carelessly  said  that  the  people  cannot, 
upon  trial  under  an  indictment,  prove  facts 
showing  that  the  defendant  committed  an- 
other crime, — ^a  statement  which  is   incor- 


der  of  a  woman  by  poison,  It  appeared  that  be- 
tween September,  1859,  and  February,  1860, 
three  other  persons  who  had  been  living  with 
her  Buccessively  sickened  and  died  after  a  very 
short  illness  under  symptoms  exactly  similar  to 
those  under  which  the  woman  afterwards  died. 
She  had  long  been  ill,  became  worse,  and  so  con- 
tinued until  June,  when  she  died.  During  her 
illness  suspicion  was  awakened  as  to  its  cause, 
and  on  her  decease  the  body  was  opened  and  a 
post-mortem  examination  made,  and  the  result 
was  that,  although  she  had  been  sufTerlng  from 
cancer  of  the  coecum,  there  were  found,  in  addi- 
tion, traces  of  a  sufficient  quantity  of  antimony 
to  have  caused  death.  Upon  this  being  dis- 
covered inquiries  were  made  as  to  the  other 
deaths.  The  other  bodies  were  exhumed,  and 
were  all  found  to  be  saturated  with  antimony. 
Before  the  trial  the  counsel  for  the  prosecution 
Intimated  to  the  prisoner's  counsel  that  he  pro- 
I>oBed  calling  evidence  on  the  indictment  for 
the  murder  of  deceased  which  would  have  ref- 
erence to  the  other  three  deaths.  Martin,  B., 
the  trial  Judge,  after  consulting  Wilde,  B.,  de- 
termined not  to  admit  the  evidence.  Beg.  ▼. 
Winslow,  8  Cox  C.  C.  397. 

A  man  and  his  wife  were  indicted  for  the 
murder  of  the  husband's  mother.  Some  little 
time  before  the  mother's  death  the  wife  had  ex- 
pressed Jealousy  of  a  woman,  and  in  the  begin- 
ning of  December  the  latter's  children  were 
seized  with  violent  sickness,  followed  by  great 
thirst,  after  tasting  some  milk  which  had  been 
sent  to  their  mother  by  the  accused  woman. 
The  mother  gave  the  rest  of  the  milk  to  another 
woman ;  and  all  the  persons  in  that  woman's 
household  who  partook  of  it  were  affected  in 
the  same  way.  The  following  day  a  girl  of 
the  first-mentioned  woman,  who  went  to  the 
prisoner's  for  milk,  was  told  by  the  latter  to 
take  a  partfcular  can  out  of  two  standing  to- 
gether. She  took  the  other  one  while  the  ac- 
cused's back  was  turned;  and  on  that  day  her 
mother's  children  were  not  affected,  but  sev- 
eral persons  who  were  dining  in  the  accused's 
house,  and  who  had  all  partaken  of  rice  pudding 
made  with  the  milk,  were  seized  with  sickness 
followed  by  violent  thirst.  The  husband's 
mother  had  partaken  of  this  pudding,  and  was 
taken  ill  like  the  others.  She  was  attended 
during  her  illness  by  the  wife,  who  prepared  all 
her  meals  for  her,  and  died  on  the  20th  of  De- 
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cember.  In  the  course  of  her  illness  she  had 
shown  constant  symptoms  of  the  presence  of 
an  irritant  poison  in  her  stomach.  Two  or 
three  months  after  her  death  her  body  was 
taken  up  and  was  found  on  analysis  to  contain 
arsenic  sufficient  to  cause  death.  The  body  of 
the  husband's  flrst  wife  was  exhumed  at  the 
same  time,  and  was  also  found  to  contain 
arsenic.  She  had  died  on  the  previous  March 
after  only  a  few  days  illness.  All  her  food  was 
prepared  for  her  by  the  second  wife,  who  then 
lived  in  the  husband's  house  as  a  servant ;  and 
both  the  first  wife  and  the  woman  who  attended 
her,  and  who  occasionally  tasted  of  the  food 
prepared  for  her,  showed  symptoms  of  poison- 
ing by  arsenic.  During  the  whole  continuance 
of  the  illness,  the  prisoners,  who  were  the  only 
other  persons  in  the  house,  were  not  affected. 
The  prosecution  offered  evidence  of  these  facts 
touching  the  death  of  the  first  wife,  for  the  pur- 
pose of  showing  that  his  mother,  for  whose 
murder  he  and  his  second  wife  were  on  trial, 
died  from  'poison  wilfully  administered  to  her 
by  the  prisoners,  and  not  taken  by  accident. 
After  hearing  the  argument  the  court  decided 
that  the  evidence  was  admissible  for  the  pur- 
pose stated.  Reg.  v.  Gamer,  3  Fost  &  F.  681, 
4  Fost  &  F.  846. 

Upon  the  trial  of  a  man  for  setting  fire  to  his 
house  with  intent  to  defraud  an  insurance  com- 
pany, after  proof  of  circumstances  tending  to 
show  that  the  prisoner  had  set  fire  to  the  build- 
ing, it  was  proposed  on  the  part  of  the  prosecu- 
tion, for  the  purpose  of  showing  that  the  fire 
was  not  the  result  of  accident,  to  prove  that 
he  had  previously  occupied  two  houses  in  Lon- 
don, in  succession,  both  of  which  had  been  in- 
sured; that  fires  had  broken  out  in  both,  and 
that  he  had  made  claims  upon,  and  been  paid 
by,  the  insurance  companies  in  respect  of  the 
loss  caused  by  each  fire.  Willes,  J.,  the  trial 
Judge,  after  consulting  Martin,  B.,  admitted  the 
evidence,  and  refused  to  reserve  the  point  for 
the  consideration  of  the  court  for  Crown  cases 
reserved.     Reg.  v.  Gray,  4  Fost  &  F.  1102. 

On  the  trial  of  an  indictment  for  having 
feloniously  set  fire  to  a  rick  of  wheat  straw, 
it  appeared  that  the  rick  was  set  on  fire  by  the 
prisoner's  having  fired  a  gun  very  near  to  it; 
and  it  was  proposed  on  the  part  of  the  prose- 
cution to  go  into  evidence  to  show  that  the  rick 
had  been  on  fire  tgej^^^  previous,  and  that  the 
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rect  without  the  addition  of  the  qualifica- 
tion,— ^unless  the  facts  establishing  the  other 
crime  also  tend  to  establish  the  commission 
by  defendant  of  the  crime  for  which  he  is 
being  tried.  There  is  no  controversy  in  this 
court — ^nor  out  of  it,  so  far  aa  I  know — 
touching  the  general  rule  that  evidence  of 
the  commission  by  him  of  other  crimes  is  not 
admissible  upon  the  trial  of  a  defendant 
charged  with  crime.  It  is  only  on  rare  oc- 
casions that  proof  of  the  commission  of  an- 
other crime  by  a  defendant  is  either  neces- 
sary or  helpful  towards  establishing  the 
crime  with  which  he  is  charged.  Hence,  the 
evidence  is  ordinarily  irrelevant,  while  at 
the  same  time  its  admission  would  necessar- 
ily operate  to  so  prejudice  a  jury  against  a 
defendant  as  that  in  a  doubtful  case  it  might 
control  the  verdict.  Therefore  the  courts 
long  ago  decided  that  a  defendant  should 


not  be  prejudiced  by  the  admission  of  evi- 
dence of  other  crimes  committed  by  him 
which  in  no  wise  tends  to  establish  that  he 
committed  the  crime  for  whose  commission 
he  is  on  trial.  But  it  has  never  been  held 
by  any  court  of  responsible  authority  that 
the  people  cannot  prove  the  facts  constitut- 
ing another  crime,  when  those  facts  also  tend 
to  establish  that  the  defendant  committed  the 
crime  for  which  he  is  on  trial.  Such  a  hold- 
ing would  accom.plish  the  absurd  result  of 
pennitting  a  rule  intended  to  prevent  a  de- 
fendant from  being  prejudiced  in  the  eyes 
of  the  jury  because  of  his  life  of  crime  to  so 
operate  in  certain  cases  as  to  prevent  the 
people  from  proving  the  facts  necessary  to 
convict  him  of  the  crime  charged.  The  in- 
terests of  justice,  which  require  alike  the 
conviction  of  the  guilty  and  the  acquittal  of 
the  innocent,  make  it  the  duty  of  courts  to 


prisoner  was  then  close  to  It  with  a  gun  In  his 
hand.  The  prisoner  objected  to  the  evidence, 
claiming  that  It  was  seeking  to  prove  one  fel- 
ony by  another ;  and  was,  in  effect,  asking  the 
Jury  to  Infer  that  the  prisoner  set  Are  to  the 
rick  on  one  day  because  he  did  so  on  the  other, 
and  that  the  firing  of  the  rick  on  the  previous 
day,  if  wilfully  done,  was  a  distinct  felony. 
Maule,  J.,  in  deciding  to  receive  the  evidence, 
said:  **  Although  the  evidence  offered  may 
be  proof  of  another  felony,  that  circumstance 
does  not  render  it  inadmissible,  if  the  evi- 
dence be  otherwise  receivable.  In  many 
cases  it  is  an  imi)ortant  question  whether  a 
thing  was  done  accidentally  or  wilfully.  If 
a  person  were  charged  with  having  wilfully 
poisoned  another,  and  It  were  a  question  wheth- 
er he  knew  a  certain  white  powder  to  be  poison, 
evidence  would  be  admissible  to  show  that  he 
knew  what  the  powder  was  because  he  had  ad- 
ministered it  to  another  person,  who  had  died, 
although  that  might  be  proof  of  a  distinct  fel- 
ony." Reg.  V.  Dossett,  2  Car.  &  K.  306,  2 
Cox  C  C.  243. 

Upon  the  trial  of  an  indictment  for  murder, 
by  the  prisoner,  of  the  son  of  her  late  husband 
by  poisoning,  after  evidence  had  been  given 
tending  to  prove  the  case  of  the  prosecution,  by 
an  analytical  doctor  who  had  given  evidence  In 
regard  to  the  stomach  of  the  deceased,  It  was 
proposed  by  the  counsel  for  the  prosecution  to 
ask  him  If  he  had  subsequently  received  several 
other  Jars  containing  the  viscera  of  other  per- 
sons, and  had  examined  them.  This  was  ob- 
jected to,  and,  after  extended  argument  for  and 
against  the  admission  of  the  evidence,  the  trial 
Judge,  Archibald,  said  he  would  consult  Baron 
Pollock,  which  he  did ;  and  on  his  return  he 
said  that  he  had  considered  the  point  very  care- 
fully with  his  learned  brother  Pollock,  and,  on 
the  authority  of  Reg.  v.  Geerlng,  18  L.  J.  M.  C. 
N.  S.  215,  supra,  and  Reg.  v.  Garner,  3  Fost  & 
F.  681,  4  Fost.  &  F.  346,  supra,  he  thought  he 
ought  to  receive  the  evidence.  Counsel  for  the 
prisoner  then  asked  that  the  case  be  reserved 
for  the  consideration  of  the  court  of  criminal 
appeal,  as  there  were  conflicting  authorities. 
His  lordship  said  he  must  decline  to  do  so,  hav- 
ing made  up  his  mind  on  the  point  Evidence 
was  then  given  that  two  other  children  of  the 
prisoner  and  a  lodger  in  her  house  had  died  pre- 
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vlous  to  the  present  charge  from  the  same  poi- 
son.    Reg.  V.  Cotton,  12  Cox  C.  C.  400. 

The  prisoner  was  indicted  for  the  murder  of 
her  Infant  child  by  poison.  Upon  the  trial, 
after  evidence  tending  to  show  that  the  child 
died  by  poison,  in  order  to  show  that  the  poi- 
soning was  not  accidental  It  was  proposed  to 
prove  that  another  daughter  of  the  prisoner 
had  died  In  the  March  previous,  and  had,  im- 
mediately before  her  death,  unaccountably  suf- 
fered from  violent  vomiting,  purging,  cramps, 
and  convulsions,  and  other  similar  symptoms 
to  those  noticed  In  the  Illness  of  the  second 
child  on  the  third  of  October  and  Just  preceding 
her  death.  Also  that  such  daughter.  In  fact, 
died  from  arsenical  poisoning.  No  objection* 
was  raised  to  the  introduction  of  this  evidence. 
It  was  also  proposed  to  further  strengthen  the 
theory  for  the  prosecution  by  showing  that  the 
prisoner's  mother  came  to  visit  the  family  on 
the  3d  of  November  (subsequent  to  the  death 
of  the  child  for  whose  murder  the  accused  was 
on  trial),  and  that  the  next  day  she,  also,  was 
inexplicably  seized  In  exactly  the  same  way  as 
the  two  chllden  who  had  died  by  poison, — that 
she,  In  fact,  also  died  from  It.  The  question 
arose  as  to  whether  evidence  of  a  subsequent 
poisoning  could  be  given  as  well  as  a  previous 
one,  and  Lush,  .T.,  admitted  the  evidence  upon 
the  theory  of  Reg.  v.  Dossett,  2  Car.  &  K.  306, 
2  Cox  C.  C.  243,  supra.  Reg.  v.  Heeson,  14 
Cox  C.  C.  40,  20  Moak,  Eng.  Rep.  384. 

Two  women,  F.  &  H.,  were  Jointly  Indicted 
for  the  murder  of  the  husband  of  H.  Upon 
the  trial,  after  proving  that  the  husband  had 
died  from  arsenic,  and  had  been  attended  by  the 
prisoners,  the  prosecution,  In  order  to  establish 
that  his  death  was  due  to  arsenical  poisoning, 
and  that  not  accidentally  taken,  but  Intention- 
ally administered  by  some  person,  proposed  to 
give  evidence  that  three  other  persons  (to  whom 
the  prisoners  had  access)  had  died  within  the 
last  three  years  exhibiting  similar  symptoms  to 
those  of  deceased,  and  that  an  examination  of 
their  exhumed  bodies  afforded  evidence  of  their 
deaths  being  due  to  arsenical  poisoning.  In  de- 
ciding to  receive  the  evidence  the  trial  Judge 
said  that  the  question  was  whether,  on  an  In- 
dictment for  murder  by  the  administration  of 
poison,  evidence  might  be  given  that  the  deaths 
of  other  persons  than  the  one  of  whose  dea^p 
20  3 
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preserve  this  rule  in  its  entirety,  for  by  it 
a  defendant  will  be  protected  from  the  pre- 
judice resulting  from  the  evidence  of  other 
unrelated  crimes  committed  by  him,  while 
the  people  will  not  be  prevented  from  prov- 
ing the  facts  of  another  and  related  crime, 
which  tend  to  establish  the  commission  by 
the  defendant  of  the  crime  charged.  There 
arc  many  cases  both  in  England  and  in  this 
country  where  the  people  were  permitted  to 
prove  the  commission  of  another  crime  by  de- 
fendant because  it  tended  to  prove  him  guil- 
ty of  the  one  for  which  he  was  standing 
trial.  Among  them  may  be  found  the  fol- 
lowing: People  V.  Place,  157  N.  Y.  686,  62 
N.  E.  676;  People  r.  Van  TomcI,  166  N.  Y. 
661,  61  N.  E.  274;  People  v.  McLaughlin, 
150  N.  Y.  366,  386,  44  N.  E.  1017;  People  y. 
McClure,  148  N.  Y.  96,  42  N.  E.  623;  People 


v.  EarrU,  136  N.  Y.  443,  33  N.  E.  65;  People 
V.  Murphy,  136  N.  Y.  451,  32  N.  E.  138; 
People  V.  Dimiek,  107  N.  Y.  13,  32,  14  N.  E. 
178;  People  v.  Everhardt,  104  N.  Y.  591,  11 
N.  E.  62;  Pontiua  v.  People,  82  N.  Y.  339; 
Hope  V.  People,  83  N.  Y.  418,  38  Am.  Rep. 
460;  Mayer  v.  People,  80  N.  Y.  364;  Pierson 
V.  People,  79  N.  Y.  424,  35  Am.  Rep.  524; 
Coleman  v.  People,  68  N.  Y.  555;  Copper- 
man  V.  People,  56  N.  Y.  691 ;  People  v.  Zuck- 
er,  20  App.  Div.  363,  46  N.  Y.  Supp.  766, 
Affirmed  in  164  N.  Y.  770,  49  N.  E.  1102; 
Stout  V.  People,  4  Park.  Crim.  Rep.  132; 
Haioes  v.  State,  88  Ala.  37,  7  So.  302;  Peo- 
ple V.  Otto,  4  N.  Y.  Crim.  Rep.  149;  People 
V.  Wood,  3  Park.  Grim.  Rep.  681;  Com.  v. 
Jaokeon,  132  Mass.  16,  44  Am.  Rep.  299,  note. 
Com.  V.  Bigelovj,  8  Met  235 ;  Com.  v.  Stone, 
4  Met  43;  Helm's  Case,  I  N.  Y.  City  Hall 


the  original  Inquiry  Is  made,  could  be  fftven  with 
a  view  of  ahowlng  that  those  deaths  resulted 
from  poison  of  the  same  or  a  similar  nature; 
that,  where  the  authorities  are  at  all  In  conflict, 
the  safest  rule  to  be  guided  by  is  one's  common 
sense,  and  that  he  could  not  conceive  that  on 
a  charge  of  this  nature  It  was  consistent  with 
common  sense  to  exclude  such  evidence;  after 
citing  Reg.  V.  Geerfng,  18  L.  J.  M.  C.  N.  S.  215, 
9upra,  and  stating  what  was  decided  in  that 
case, — namely,  that  In  a  case  of  poisoning  by 
arsenic  evidence  of  the  deaths  of  people  other 
than  the  one  whose  death  was  the  subject-mat- 
ter of  the  particular  Inquiry  might  be  given, 
with  a  view  to  showing,  not  that  the  prisoner 
had  feloolously  poisoned  the  person  with  whose 
murder  he  Is  charged,  but  that  such  person  had, 
*ln  fact,  died  by  poison  administered  by  some 
one ;  that  that  was  the  extent  to  which  that  au- 
thority went,  and  that  to  that  extent  the  court 
had  no  hesitation  In  saying  he  would  admit  evi- 
dence as  to  the  other  deaths  In  this  case ;  that 
there  was  one  matter  against  which  he  wished 
to  guard  himself;  that  he  did  not  think  there 
was  any  authority,  neither  did  he  think  it  clear 
that  it  would  be  altogether  consistent  with 
reason  and  good  sense,  to  admit  such  evidence 
as  evidence  of  motives;  and,  with  that  safe- 
guard, he  had  no  hesitation  in  saying  that  it 
was  competent  for  the  Crown  to  tender  the  evi- 
dence In  question.  Keg.  v.  Flannagan,  15  Cox 
C.  C.  403. 

In  a  comparatively  recent  English  case  in  the 
privy  council  it  was  held  that,  where  prisoners 
had  been  convicted  of  the  wilful  murder  of  an 
Infant  child,  which  the  evidence  showed  they 
had  received  from  its  mother  on  certain  repre- 
sentations ns  to  their  willingness  to  adopt  it, 
and  upon  payment  of  a  sum  inadequate  for  its 
support  for  more  than  a  very  limited  period, 
and  whose  body  the  evidence  showed  had  been 
found  burled  in  the  garden  of  a  house  occupied 
by  them,  evidence  that  several  other  infants  had 
been  received  by  the  prisoners  from  their  moth- 
ers on  like  representations  and  on  like  terms, 
and  that  bodies  of  Infants  had  been  found 
buried  in  a  similar  manner  In  the  garden  of  sev- 
eral houses  occupied  by  the  prisoners,  was  rele- 
vant to  the  issue  which  had  been  tried  by  the 
jury.  The  Lord  Chancellor,  In  delivering  the 
Judgment  of  their  lordships,  among  other  things, 
said :  **In  their  lordships'  opinion  the  princi- 
ples which  must  govern  the  decision  of  the  case 
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are  clear,  though  the  application  of  them  Is  by 
no  means  free  from  difBcalty.  It  is  undoubted- 
ly not  competent  for  the  prosecution  to  adduce 
evidence  tending  to  show  that  the  accused  has 
been  guilty  of  criminal  acts  other  than  those 
covered  by  the  indictment,  for  the  purpose  of 
leading  to  the  conclusion  that  the  accused  is  a 
person  likely  from  his  criminal  conduct  or 
character  to  have  committed  the  offense  for 
which  he  is  being  tried.  On  the  other  hand, 
the  mere  fact  that  the  evidence  adduced  tends 
to  show  the  commission  of  other  crimes  does  not 
render  It  inadmissible  if  it  be  relevant  to  an 
issue  before  the  Jury,  and  it  may  be  so  relevant 
if  It  bears  upon  the  question  whether  the  acts 
alleged  to  constitute  the  crime  charged  in  the 
indictment  were  designed,  or  accidental,  or  to 
rebut  a  defense  which  would  otherwise  be  open 
to  the  accused.  The  statement  of  these  general 
principles  Is  easy,  but  it  is  obvious  that  it  may 
often  be  very  dlfRcult  to  draw  the  line  and  to 
decide  whether  a  particular  piece  of  evidence 
Is  on  the  one  side  or  the  other.** 

Several  of  the  leading  authorities  on  this 
subject  decided  by  the  English  courts  are  con- 
sidered at  length  in  the  opinion,  with  a  substan- 
tial approval  of  the  rule  laid  down  in  Reg.  v. 
Geerlng,  18  L.  J.  M.  C.  N.  S.  215,  supra,  and 
with  a  statement  that  the  same  had  been  prac- 
tically approved  by  Maule,  J.,  In  Reg.  v.  Dos- 
sett,  2  Car.  &  K.  806.  2  Cox  C.  C.  243.  and  Reg. 
V.  Gray,  4  Post  &  F.  1102,  aupra,  and  that  In 
the  latter  case  Wllles,  J.,  after  deciding  to  ad- 
mit the  evidence,  consulted  with  Martin,  B., 
and  thereafter  refused  to  reserve  the  point  for 
the  consideration  of  the  court  for  Crown  cases 
reserved.  The  opinion  states  further  that  the 
fact  that  WUIes,  J.,  adhered  to  his  decision 
after  consulting  with  Martin,  B.,  is  significant 
and  Important  for  the  reason  that.  In  Reg.  v. 
Wlnslow,  8  Cox  C.  C.  897,  supra,  which  case  It 
certainly  seemed  difficult  to  reconcile  with  Reg. 
V.  Geerlng,  Martin,  B.,  was  supposed  to  have 
retained  and  expressed  dlflTerent  views,  but  that 
in  view  of  the  circumstances  to  which  attention 
had  been  called  (viz.,  that  Wllles,  J.,  declined 
to  reserve  the  point  for  the  consideration  of 
the  court  for  Crown  cases  reserved,  after  con- 
sultation with  Martin,  B.),  It  could  not  be  re- 
garded as  certain  that  Martin,  B.,  had.  In  Reg. 
v.  Wlnslow,  deliberately  dissented  from  the  view 
which  was  adopted  in  Reg.  v.  Geerlng  and  other 
cases.    The  opinion  also  states  that  their  lord- 
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Rec  46;  Smith's  Case,  1  K.  Y.  City  Hall 
Rec.  49;  Colfey's  Case,  4  N.  Y.  City  Hall 
Rec  52;  Dougherty's  Case,  4  N.  Y.  City  Hall 
Rec.  166;  Com.  v.  Johnson,  133  Pa.  293,  19 
Ail.  402;  Com.  v.  Russell,  156  Mass.  196, 
30  N.  E.  763;  Reg.  v.  CoUslough,  15  Cox  C. 
C.  02;  Reg.  t.  Gamer,  3  Foet.  &  F.  681; 
Reg.  V.  Cotton,  12  Cox  C.  C.  400;  JKeflr.  t. 
Oeering,  18  li.  J.  M.  0.  N.  S.  215;  iZeflr.  t. 
Heesom,  14  Cox  C.  C.  40;  Mdkin  t.  ^fty. 
Gen.  17  Cox  C.  C.  704;  Reg.  t.  Aoden,  12 
Cox  C.  C.  630;  Reg.  v.  Fkmnagan,  16  Cox  C. 
C.  403;  Ooersen  v.  Com.  99  Pa.  388;  Peo* 
pie  T.  Seaman,  107  Mich.  348,  65  N.  W.  203; 
Hester  v.  Com.  85  Pa.  139 ;  Kramer  v.  Com. 
87  Pa.  301 ;  Broum  Y.  Com.  76  Pa.  319;  Peo- 
ple ▼.  Foley,  64  Mich.  148,  31  N.  W.  94;  Peo- 
ple ▼.  Rogers,  71  Cal.  565, 12  Pac.  679;  Com. 
T.  Choate,  105  Mass.  451;  Rea.  ▼.  Clewes,  4 


Car.  &  P.  221 ;  Com.  ▼.  McCarthy,  119  Maas. 
354;  Com.  T.  lfiZ2er,  3  Cuah.  244.  It  is  un- 
necessary to  refer  to  these  cases  in  detail,  as 
it  is  sufficient  for  my  present  purpose  to  say 
that  each  one  of  them  presents  a  case  in 
which  proof  of  the  facts  tending  to  show  the 
commission  of  another  crime  hy  the  defend- 
ant on  trial  was  admitted  for  the  purpose  of 
aiding  in  establishing  the  fact  that  he  com- 
mitted the  offense  charged.  Indeed,  no  one 
denies  that  this  has  often  happened,  nor 
questions  that  in  the  future  it  will  and 
should  happen  again  and  again ;  but,  instead, 
it  is  said,  in  effect  that  this  case  is  not  with- 
in the  rule  as  interpreted  by  those  cases.  In 
other  words,  that  the  facts  of  this  case  do 
not  bring  it  within  the  exceptions  (so  called) 
created  by  those  cases.  The  argument  pro- 
ceeds upon  the  assumption  that  the  excep- 


sbtpe  did  not  think  that  the  Indgments  in  Re^. 

T.  Oddy,  2  Den.  C.  C  264,  Temple  k  M.  598,  20 
Xm  J.  Iff.  C.  N.  8.  198,  15  Jur.  517,  5  Coz  C.  C 
210,  HI.  e,  16,  su^ra,  at  all  conflicted  with  the 
Jnd^ent  in  Reg.  t.  Geering  and  the  other 
cases  referred  to.  Makln  ▼.  Atty.  Gen.  [1894] 
A.  C.  67,  63  L.  J.  P.  C.  N.  B.  41,  6  Reports,  878, 
69  U  T.  N.  S.  778,  17  Cox  C  C.  704.  58  J.  P. 
14& 

On  a  trial  for  murder  in  causing  the  death  of 
a  single  woman  by  strychnine,  it  appeared  that 
while  the  defendant,  an  unmarried  woman,  was 
an  Inmate  of  a  certain  family,  the  wife  died  in 
spasms  and  conyulsions,  manifesting  symptoms 
of  strychnine  poisoning.  That  for  several  hours 
preceding  her  death  «8he  was  in  the  exclusive 
care  of  her  son  ten  years  of  age  and  the  defend- 
ant. That  among  other  things  kept  in  the 
house  was  a  small  bottle  containing  strychnine 
with  an  ordinary  cork,  which  any  person  could 
remove  without  difllculty,  and  which  had  been 
purchased  to  poison  rats  and  other  vermin,  and 
that  the  hushand  had  taken  this  bottle  and  pre- 
pared some  strychnine  and  cheese  to  poison 
rats  in  the  presence  of  defendant  and  his  little 
son.  That  after  the  death  of  the  wife  the  de- 
fendant continued  a  resident  of  the  family,  aqd 
hy  various  acts  and  conversations  evinced  a  de- 
sire to  become  the  wife's  successor.  That  she 
beoime  possessed  of  the  idea  that  the  deceased 
was  likely  to  become  the  second  wife  in8'..ead  of 
herself,  and  the  claim  of  the  state  was  that  they 
bad  shown  in  connection  with  these  circum- 
stances, others  tending  to  show  that  the  de- 
fendant had  taken  the  life  of  the  last-named 
person  hy  administering  to  her  strychnine  from 
the  before-mentioned  bottle.  It  was  held  that 
evidence  tending  to  show  that  the  death  of  the 
wife  was  caused  by  strychnine  poisoning  was 
competent,  and,  upon  such  evidence  being  ad- 
mitted, that  a  charge  to  the  jury  that,  if  they 
should  he  convinced  beyond  a  reasonable  doubt 
that  at  the  time  of  the  death  of  the  wife  the 

•  family  consisted  of  several  members,  of  whom 
the  defendant  was  one,  and  that  none  of  the 
others  were  poisoned,  the  fact  of  her  deatb 
might  be  considered  by  them  in  determining 
whether  the  death  of  the  woman  for  whose  mur- 
der the  defendant  was  on  trial  was  chargeable 
to  accident  or  not,  and  that  to  convict  they 
must  be  convinced  beyond  a  reasonable  doubt 
that  the  latter  did  not  die  from  strychnine 
accidentally  taken.  The  supreme  court  held 
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that  there  was  some  doubt  as  to  the  materiality 
of  the  evidence,  as  there  was  no  testimony 
whatever  in  the  case  having  the  least  tendency 
to  show  that  deceased  took  the  strychnine 
poison,  of  which  she  no  doubt  died,  accidentally, 
but  that  the  mstructlon,  however,  if  material, 
was  clearly  correct.  Zoldoske  v.  State,  82  Wis. 
680,  62  N.  W.  778.  It  was  contended  by  coun- 
sel for  the  defendant  that  the  effect  of  such 
testimony  should  have  been  strictly  limited  to 
the  question  of  motive  and  intent  In  f  9wer  , 
to  this  contention  the  court  said:  "The  cases 
cited  in  support  of  this  view  hold  only  that  such 
evidence  is  competent  on  this  question.  They 
are  none  of  them  cases  of  murder  by  poison, 
and  they  do  not  hold,  or  assume  to  decide,  that 
in  such  a  case  such  evidence,  while  It  is  proper 
evidence  of  motive  and  intent,  may  not  be  used, 
as  it  was  in  this  case,  to  show  that  the  deceased 
did  not  take  the  strychnine  poison,  of  which 
she  died,  accidentally.  The  correctness  of  the 
charge  is  abundantly  sustained  by  many  author- 
ities, and  we  know  of  none  to  the  contrary.** 

Where,  on  the  trial  of  an  indictment  for  mnr- 
der,  the  defendant,  by  his  testimony,  presented 
the  theory  of  accidental  homicide,  the  evidence 
of  the  killing  of  another  person  by  defendant, 
which  he  also  claimed  to  have  been  done  acci- 
dentally, Is  not  admissible  to  show  a  system, 
where  it  does  not  appear  how  the  killing  of  the 
other  person  occurred,  as  the  court  cannot  pre- 
sume, as  against  defendant,  that  it  occurred  in 
the  same  manner  as  the  homicide  for  which  the 
defendant  was  then  on  trial.  Barkman  v.  State 
(Tex.  Crlm.  App.)  62  S.  W.  69. 

On  the  trial  of  an  Indictment  for  embessle- 
ment  in  which  a  single  offense  was  charged,  evi- 
dence of  several  conversions  of  rent  occurring 
each  month  was  held  to  be  admissible  upon  the 
one  charge,  for  the  purpose  of  showing  acts  of 
a  similar  nature,  to  establish  guilty  knowledge, 
to  exclude  the  possibility  of  accident  or  mistake 
in  the  account'iDg,  and  to  show  the  felonious  in- 
tent.    EdelhofC  v.  State,  5  Wyo.  19,  36  Pac.  627. 

The  following  cases  also  show  when  evidence 
of  the  other  crime  is  admissible  to  repel  the 
defense  of  accident  or  mistake:  Wallace  v. 
State,  41  Fla.  547,  26  So.  713  ;  Goersen  v.  Com. 
99  Pa.  388,  106  Pa.  477,  51  Am.  Rep.  534,— 
supra.  III.  b,  1 ;  Com.  v.  Birrlolo,  197  Pa.  371, 
47  Atl.  353,  9upra,  III.  c.  1 ;  State  v.  Plankett, 
64  Me.  634;  State  v.  Neagle,  05  Me.  468,-^ 
supra.  III.  c  6 ;  Com.  v.  Bradford,  126  Mass. 
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tions  are  not  to  be  added  to,  but  that  as 
large  a  number  had  been  created  when  this 
trial  began  as  should  be  tolerated,  instead 
of  treating  these  decisions  as  establishing 
the  prindple  that  the  facts  of  another  crime 
may  be  proved  by  the  people  whenever  their 
tendency  is  to  prove  the  commission  of  the 
orime  charged. 

Wharton,  Crim.  Ev.  9th  ed.  §  48 ;  Under- 
bill, Ev.  §  58;  Abbott,  Trial  Brief,  Crim. 
Causes,  §  698, — are  cited  in  support  of  the 
statement  that:  "Generally  speaking,  evi- 
dence of  other  crimes  is  competent  to  prove 
the  specific  crime  charged  when  it  tends  to 
establish:  (1)  Motive;  (2)  intent;  (3) 
absence  of  mistake  or  accidwit;  (4)  a  com- 
mon scheme  or  plan  embracing  the  commis- 
sion of  two  or  more  crimes  so  related  to  each 
other  that  proof  of  one  tends  to  establish 


the  others;  (6)  the  identity  of  the  person 
charged  with  the  commission  of  the  crime 
on  trial."  This  list  of  exceptions  has  been 
extended  in  terms  in  some  of  the  opinions 
in  the  cases  cited  supra,  but  it  is  of  sufficient 
length  for  the  purposes  of  this  discussion. 
The  argument  then  proceeds  with  an  at- 
tempt to  show  that  evidence  authorizing  a 
finding  that  Molineux  killed  Bamet  is  not 
within  any  of  the  exceptions,  and  hence  it 
is  assumed  that  it  is  not  competent.  I 
think  the  real  test  in  such  cases  is.  Does  the 
evidence  of  the  other  crime  fairly  aid  in  es- 
tablishing the  commission  by  defendant  of 
the  crime  for  which  he  is  being  tried  ?  And 
that  test,  and  none  other,  is  fairly  estab- 
lished by  the  authorities.  It  is  conceded 
that  cases  have  arisen  where  another  crime 
was  permitted  to  be  proved  for  the  purpose 


42,  supra^  III.  c,  9 ;  Reg.  v.  Fralncls,  L.  R.  2  C. 
C.  128,  12  Cox  C.  C.  612,  43  L.  J.  M.  C.  N.  S.  97, 
80  L.  T.  N.  S.  503,  22  Week.  Rep.  663,  supra, 
IIT.  c,  12,  (b)  ;  Stanley  v.  State,  88  Ala.  154, 
7  So.  273 :  Reeves  v.  State,  95  Ala.  31,  11  So. 
158 ;  Reg.  v.  Balls,  12  Cox  C.  C.  96,  L.  R.  1  C. 
C.  328.  40  L.  J.  M.  C.  N.  S.  148,  Moody  C.  C. 
470.  24  L.  T.  N.  S.  760,  19  Week.  Rep.  876 ;  Reg. 
V.  Stephens,  16  Cox  C.  C.  887,  68  L.  T.  N.  S. 
766,  52  J.  r.  823, — supra.  III.  c,  15 ;  People  v. 
Rando,  3  Park.  Crim.  Rep.  335,  supra.  III.  c,  16. 

VII.  When  other  crime  is  part  of  tJie  res  gestcs. 

a.  Murder, 

Where  the  crime  stated  in  the  indictment  or 
Information  Is  so  connected  with  another  of- 
fense that  evidence  of  the  commission  of  the 
former  cannot  be  given  without  tending  to  prove 
the  latter,  such  evidence  is  competent  because  it 
1b  said  to  be  part  of  the  res  gestw,  and  should 
be  admitted  regardless  of  the  fact  that  it  is  evi- 
dence of  another  distinct  crime. 

Where  two  persons  are  killed  at  the  same 
time  and  place,  and  apparently  in  the  same 
transaction,  or  approximately  so,  evidence  as  to 
the  circumstances  of  the  killing  of  one  Is  ad- 
missible on  the  trial  under  an  indictment  for 
the  killing  of  the  other.  The  court  said  that 
there  was  in  the  present  case  a  more  cogent  rea- 
son for  the  introduction  of  the  proffered  tes- 
timony, viz.,  that  the  two  persons  were  living 
in  the  same  house,  in  an  apparently  Isolated 
place,  and  were  left  there  by  defendant,  alive 
and  well,  according  to  his  statement;  that  un- 
der .those  circumstances  It  might  have  appeared 
quite  probable  to  the  Jury  that  it  was  the  other 
person,  and  not  the  defendant,  who  killed  the 
person  for  whose  murder  the  defendant  was  in- 
dicted, and  threw  his  body  In  the  river ;  and 
that  this  was  met  by  showing  that  the  other 
person,  too,  was  killed,  and  his  body  also  placed 
In  the  Rtream.  People  v.  Smith,  106  Cal.  74,  39 
rac.  40. 

Upon  the  trial  of  an  Indictment  for  murder 
It  was  claimed  that  the  trial  court  erred  in  per- 
mitting the  people  to  prove  the  killing  of  an- 
other person  and  an  assault  upon  still  another. 
The  court  held  that  the  charge  against  the  de- 
fendants was  the  murder  of  the  person  named  in 
the  indictment,  but  that  one  of  the  other  per- 
sons was  killed  and  the  other  assaulted  and  cut 
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with  a  knife  in  the  same  fracas;  and,  as  the 
evidence  in  reference  to  the  two  latter  was*  in- 
separable from  the  evidence  in  relation  to  the 
killing  of  the  person  for  whose  murder  the  de- 
fendant was  on  trial,  it  was  admissible  as  a 
part  of  one  and  the  same  transaction.  Hickam 
V.  People,  137  111.  75,  27  N.  E.  88. 

In  People  v.  Pallister,  138  N.  Y.  601,  33  N.  B. 
741,  defendant  was  indicted  upon  a  charge  of 
murder,  it  appearing  that,  after  a  quarrel  and 
fight  between  him  and  a  friend  and  the  victim 
of  the  murder  and  a  party  of  his  friends,  the  de- 
fendant went  ofF  with  his  friend,  and  soon  re> 
turned  with  a  knife,  and  attacked  the  deceased 
and  his  companions,  inflicting  a  wound  upon  the 
former  from  which  he  afterwards  died,  and  fol- 
lowed the  others,  who  were  running  from  him, 
stabbing  another  man  three  times.  It  was  ar- 
gued that  it  was  error  to  admit  the  testimony 
as  to  the  prisoner's  stabbing  the  second  man,  in- 
asmuch as  it  occurred  after  the  offense  of  which 
the  defendant  stood  indicted,  and  constituted  no 
part  of  ti2e  res  gesta.  It  was  held  that  the  ex- 
ception was  untenable ;  that  the  stabbing  of  the 
other  man  was  something  which  occurred  In  the 
same  affray  as  the  killing  with  which  defendant 
was  charged,  and  was  sufficiently  connected 
therewith,  as  an  Incident,  to  make  it  admissible ; 
that  it  was  one  of  those  surrounding  circum- 
stances which  related  to,  and  illustrated,  the 
principal  fact,  and  therein  lay  the  principle  of 
its  admissibility. 

On  a  trial  for  murder  It  appeared  that  ae- 
cused  had  assumed  to  be  a  spiritualistic  medium, 
and  had  induced  the  victim  to  make  and  wear  a 
certain  belt,  containing  gold  coins,  for  the  pur- 
pose of  developing  power  as  a  medium,  and  that 
deceased,  when  found,  was  without  such  belt 
and  coins,  and  his  clothing  was  in  a  condition 
indicating  that  the  belt  had  been  torn  from  his 
body.  It  was  held  that  it  was  competent  for 
the  people  to  show  that  accused  was  dealing  dis- 
honestly with  deceased,  and  attempting  to  get 
his  money  dishonestly  and  by  false  pretenses; 
that  all  of  defendant's  dealings  with  his  vic- 
tim were  admissible  as  part  of  the  res  gestis, 
to  show  knowledge  that  the  latter  had  the  gold 
in  his  possession,  and  as  bearing  upon  the  ques- 
tion of  motive ;  and  further,  that,  for  the  pur- 
pose of  showing  these  facts,  evidence  was  ad- 
missible to  show  that  on  two  previous  occasions 
the  accused  had  assumed  to  be  a  medium,  and 
had  advised  his  dupes  to  get  a  belt  and  put  a 
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of  establishing  a  mative  for  the  crime  for 
whose  commission  defendant  is  on  trial, — 
just  that  and  nothing  more.  Motive  is  an 
important  element,  it  is  true,  in  certain 
eaaes,  but  it  is  only  one  element;  and  yet,  if 
it  is  necessary  to  establish  that  the  defend- 
ant had  a  motive  in  committing  the  crime 
charged,  proof  of  another  crime  may  be'  per- 
mitted ifor  that  purpose.  Intent  is  another 
essential  element  which  must  be  made  out 
before  there  can  be  a  conviction  for  a  crime, 
and,  if  the  commission  of  another  crime  by 
a  defendant  tends  to  establish  a  guilty  in- 
tent on  his  part  in  the.  case  on  trial,  the 
other  crime  may  be  proved.  So,  if  a  defend- 
ant claims  that  the  killing  was  due  to  mis- 
take or  accident,  the  facts  of  another  crime 
may  be  proved  by  the  people  if  those  facts 
tend  to  show  that  ihere  was  neither  mistake 


nor  accident  on  the  part  of  the  defendant. 
Other  cases  may  be  found  where  evidence  of 
another  crime  has  been  received  simply  be- 
cause it  tended  to  identify  the  person  on 
trial.  Judge  Peckham,  in  People  v.  Sharp, 
107  N.  Y.  427,  468,  14  N.  E.  319,  344,  refers 
to  a  "class  of  cases  in  which  the  facts  show 
the  commission  of  two  crimes,  .and  that  the 
individual  who  committed  the  other  crime 
also  committed  the  one  for  which  the  defend- 
ant is  on  trial.  Evidence  is  then  permitted 
to  show  that  the  defendant  was  the  person 
who  committed  the  other  crime,  because  in 
so  doing,  under  the  circumstances  and  from 
the  connection  of  the  defendant  with  the 
other  crime,  the  evidence  of  his  guilt  of  such 
other  crime  is  direct  evidence  of  his  giiilt  of 
the  crime  for  which  he  is  on  trial."  In  PeO' 
pU  ▼.  Murphy,  136  N.  Y.  461,  32  N.  E.  138, 


con8ld<>rabie  quantity  of  gold  in  it,  with  a  View 
to  develop  power  as  a  medium,  and  that  on  one 
occasion,  by  sleight  of  hand,  he  substituted 
nickles  for  gold  pieces,  and  retained  the  gold. 
That  while  the  general  rule  is  that  proof  of  an- 
other distinct  offense  may  not  be  given  In  evi- 
dence for  the  purpose  of  convincing  the  Jury 
that  it  is  more  probable  that  the  offense  charged 
has  been  committed,  an  exception  is  made 
when  a  particular  intent  is  to  be  proved ;  and  it 
has  been  held  in  many  cases  that,  where  a 
charge  of  false  pretenses  is  made,  proof  of  sim- 
ilar false  pretenses  practised  upon  others  is  ad- 
missible. People  V.  Ascher,  126  Mich.  637,  86 
N.  W.  140. 

Where  the  killing  of  one  person  was  preceded 
by  an  attack  upon  another  in  his  company,  who 
lired  h!s  pistol  at  the  assailants  and  fled,  where- 
upon they  pursued  him  for  a  short  distance  and 
then  returned  to  the  place  of  the  attack,  and, 
as  was  inferred  from  the  circumstances,  killed 
the  person  with  whose  murder  they  are  charged, 
it  is  competent  uppn  the  trial  for  the  state  to 
show  the  attack  upon  the  other  person,  as  im- 
mediately connected  with  the  killing  charged, 
and  as  constituting  part  of  the  same  transac- 
tion.    Doghead  Glory  v.  State,  18  Ark.  236. 

Upon  the  trial  of  an  indictment  against  two 
persons  for  the  murder  of  a  third,  evidence  of 
the  killing  of  another  person  at  the  same  time 
and  place,  by  one  of  the  accused,  was  held,  in 
■  State  V.  Vines,  34  La.  Ann.  1079,  to  be  admissi- 
ble as  part  of  the  res  gest<B,  the  general  rule  in 
homicide  cases  being  that  all  that  occurs  at  the 
time  and  place  of  the  killing  is  admissible  as  ret 
geaUe,  The  court  said  that,  while  proof  of  a 
different  crime  from  the  one  charged  is  general- 
ly objectionable,  it  is  nevertheless  admissible 
when  both  offenses  are  closely  linked  or  con- 
nected,— especially  in  the  ree  geata;  and  also 
when  such  proof  is  pertinent  and  necessary  to 
■how  intent. 

Where  three  persons  were  attacked  at  the 
same  time,  one  being  instantly  killed,  while  an- 
other was  killed  and  the  third  wounded  in  at- 
tempting to  escape,  the  whole  transaction  last- 
ing about  two  minutes,  evidence  of  all  that  oc- 
curred was  held  to  be  admissible  upon  the  trial 
of  a  woman  charged  as  being  present  aiding 
and  abetting  another  In  the  murder  of  the  per- 
son first  killed,  including  what  happened  after 
such  killing  as  well  as  what  took  place  before. 
The  court  said  that  the  facts  in  question  were 
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substantial  ingredients  of  the  general  occur- 
rence, that  the  affair  was  Incapable  of  being 
separated  into  distinct  onsets,  that  the  parts 
were  a  connected  cluster  of  events  and  recip- 
rocally served  to  color  and  characterize  each 
other,  and  that  the  fact  that  evidence  of  what 
occurred  after  the  killing  charged  would  prove 
a  distinct  offense  could  be  no  ground  for  re- 
jecting it     People  V.  Marble,  88  Mich.  117. 

Upon  the  trial  of  a  man  for  the  murder  of  one 
of  his  twin  children  evidence  of  the  murder  of 
the  other  child  is  admissible,  it  being  impossible 
to  give  the  circumstances  concerning  the  death 
of  the  child  named  in  the  indictment  without 
detailing  those  connected  with  the  death  of  the 
other  child,  where  both  occupied  the  same  bed, 
died  the  same  night,  and  were  found  dead  to- 
gether, bearing  upon  their  bodies  similar  marks 
of  violence,  which  in  the  opinions  of  several 
physicians  produced  death.  People  v.  Foley,  64 
Mich.  148,  81  N.  W.  94. 

Bvidence  of  the  character  of  the  wounds  on 
the  body  of  a  murdered  person  is  admissible  in 
evidence  on  a  prosecution  for  the  murder  of 
another ;  where  the  killing  of  the  two  men  was 
part  of  one  and  the  same  transaction ;  all  that 
took  place  and  all  that  was  said  at  the  time  of 
the  killing  being  competent  to  go  to  the  Jury  in 
determining  the  guilf  or  innocence  of  the  ac- 
cused and  the  degree  of  the  crime  with  which  he 
is  charged.  People  v.  Wright,  89  Mich.  70,  60 
N.  W.  792. 

Upon  the  trial  of  an  indictment  for  the  mur- 
der of  a  person  spoken  of  during  the  trial  as 
Police  Corporal  Fitzgerald,  a  witness  on  the 
part  of  the  state  was  asked:  "Were  any  of 
the  prisoners  at  the  bar, — were  either  of  the 
parties  that  he  refers  to,  at  the  shooting  he 
speaks  of,  and  which  he  fixes  to  be  half  an  hour 
before  the  shooting  which  resulted  in  the  death 
of  Police  Corporal  Fitzgerald?" — which  ques- 
tion WAS  objected  to  because  anything  that  took 
place  half  an  hour  anterior  to  the  shooting 
which  resulted  in  the  death  of  Corporal  Fitz- 
gerald could  have  no  bearing  on  the  case,  and 
was  not  part  of  the  re«  gestfg.  The  objection 
was  overruled,  and  the  afllrmatlve  answer  of 
the  defendant  to  the  question,  admitted.  Upon 
appeal  the  statement  of  the  district  Judge  was 
produced,  that  "the  proof  In  the  case  estab- 
lished that  the  crowd,  among  whom  were  some 
of  the  accused,  had  been  engaged  In  discharging 
their  pistols  in  the  market,  and  its  immediate 
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tbo  evidence  of  another  offense  was  held  ad- 
missible because  it  had  been  shown  to  be  "a 
part  of  the  same  eriminal  scheme"  as  the 
main  offense.  An  examination  of  the  cases 
cited  9upra  discloses  still  other  situations  in 
which  the  proof  of  another  offense  has  been 
sanctioned,  and  those  cases  show  that  al- 
most every  element  essential  to  a  conviction 
for  crime  either  has  been  established,  or  the 
evidence  tending  to  prove  it  has  been  sup- 
ported and  strengthened  by  proofs  of  the  com- 
mission of  another  crime  by  the  same  party. 
In  not  one  of  those  eases  is  it  suggested  that 
there  is  any  element  of  a  crime  that  may 
not  be  proved,  in  that  way,  and  this  court 
long  ago  distinctly  laid  down  the  rule,  as  it 
Boems  to  be  established  by  the  authorities 
generally,  as  follows :  "Evidence  tending  to 
prove  any  fact  constituting  an  element  of  a 


crime  chaiged  in  an  indictment  is  eompe- 
tent,  although  it  may  tend  to  prove  the  pris- 
oner guilty  of  some  other  crime.'*  Weed  ▼. 
People,  66  N.  Y.  628.  And  this  conclusion 
has  been  followed  in  this  court  recently  in 
three  cases  by  expression  quite  as  compre- 
hensive. In  People  t.  Van  Tassel,  156  N.  Y. 
661,  665,  51  N.  E.  274,  276,  where  it  is  said: 
"Evidence  of  other  transactions,  otherwise 
material  or  relevant,  is  not  inadmissible 
merely  because  it  tends  to  prove  another 
crime;"  and  in  People  t.  Place,  167  N.  Y. 
584,  698,  62  N.  E.  676,  681,  where  the  court 
carefully  stated  the  rule  in  its  entirety  in 
two  sentences,  as  follows:  "It  is  an  ele- 
mentary principle  of  law  that  the  commis- 
sion of  one  crime  is  not  admissible  in  evi- 
dence upon  the  trial  for  another,  where  its 
sole  purpose  is  to  show  that  the  defendant 


vicinity,  and  that  of  these  shots  two  were  fired 
by  one  of  these  defendants,  Donelon.  That  this 
shooting  commenced  about  half  an  hour  before 
the  killing  of  Corporal  Fitsgerald,  and  wag  what 
caused  the  officers  to  come  upon  the  scene  and 
attempt  tlie  arrest  of  one  of  the  defendants,  and 
that  it  was  during  the  attempt  to  convey  him  to 
the  patrol  box,  and  to  hold  him  there  to  await 
the  coming  of  the  patrol  wagon,  that  the  at- 
tack was  made  upon  the  officers  which  resulted 
in  the  killing  of  officer  Fitsgerald.  The  proof 
is  that  from  the  arrival  of  the  officers  on  the 
scene  until  the  firing  of  the  shot  which  re- 
sulted In  the  death  of  Fitzgerald,  the  officers 
were  engaged  in  the  attempt  to  arrest  and  in  re- 
pelling the  assaults  upon  them,  that  the  whole 
was  one  continuous,  uninterrupted  transaction, 
all  of  the  res  gesim,"  It  was  held  that,  under 
this  state  of  facts,  there  could  be  no  reasonable 
doubt  of  the  evidence  sought  relating  to  the 
res  gesta,  notwithstanding  a  half  hour  Inter- 
vened between  the  shooting  to  which  the  wit- 
ness's attention  was  directed,  and  at  which  one 
or  more  of  the  defendants  were  supposed  to 
have  been  present,  and  the  time  at  which  the 
homicide  happened.  State  v.  Donelon,  46  La. 
Ann.  744,  12  So.  022. 

On  a  certain  night  a  farmer  of  reputed 
wealth,  and  his  wife,  w^e  murdered  on  his 
farm.  Slie  was  found  on  the  next  morning  ly- 
ing across  her  bed,  unconscious  and  partly  un- 
dressed, but  afterwards  became  conscious,  and 
able  to  state  some  of  the  circumstances  of  that 
night,  and  died  some  eight  days  afterwards. 
Her  son,  living  away  from  home,  who  first 
found  her,  on  his  way  to  give  the  alarm  dis- 
covered the  dead  body  of  his  father  lying  at  a 
distance  of  about  800  yards  from  the  house. 
Near  him  was  found  a  heavy  oak  club  covered 
with  blood  and  hair.  The  wounds  on  the  head 
of  both  husband  and  wife  were  such  as  this 
weapon  would  probably  make,  and  were  of  a 
fatal  character.  A  chest,  bureau,  and  desk  in 
the  house  had  been  broken  open,  and  evidence 
that  the  perpetrator  of  the  murders  had  been  in 
pursuit  of  plunder.  On  the  trial  of  the  defend- 
ant for  the  murder  of  the  wife  evidence  of  find- 
ing the  body  of  the  husband  300  yards  from  the 
house,  the  condition  of  the  chest,  bureau,  and 
desk,  and  the  fact  that  a  large  sum  in  silver 
and  gold  was  known  to  the  defendant  to  be  in 
the  house,  was  admitted  in  evidence  under  ob- 
jection. Upon  a  writ  of  error  to  review  a  con- 
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victlon  of  .murder  of  the  wife,  the  supreme  court 
held  that  the  commission  of  a  distinct  offense, 
even  similar  in  character,  cannot  be  given  in 
evidence  against  the  prisoner,  as  was  held  in 
ShafPner  v.  Com.  72  Pa.  60,  13  Am.  Rep.  649, 
II.  a,  2,  (a),  supra,  but  that  when  two  persons 
are  murdered  at  the  same  time  and  place,  and 
under  circumstances  evidencing  that  both  acta 
were  committed  by  the  same  person  or  persons, 
and  were  part  of  one  and  the  same  transaction 
or  res  gesite^  and  tend  to  throw  light  on  the  mo- 
tive and  manner  of  the  murder  for  which  the 
prisoner  is  indicted,  the  case  is  different  And 
that  such  was  the  case  here,  the  club  found  near 
to  the  husband  being  the  probable  Instrument  of 
the  death  of  the  wife  also,  and  the  motive,  to 
wit,  robbery,  being  one  and  the  same,  which  led 
to  the  murder  of  both  at  the  same  time.  Being 
parts  of  the  same  res  gesia,  they,  together,  tend 
to  throw  light  on  each  other,  and  that  there 
was  no  reason  that  the  truth  should  be  thrown 
out  by  excluding  the  evidence  objected  to. 
Brown  v.  Com.  76  Pa.  819.    • 

Defendant  had  been  convicted  of  the  murder 
of  his  wife.  Upon  his  trial  therefor  the  state 
was  permitted  to  prove  that.  Immediately  after 
killing  his  wife,  and  within  forty  steps  of  her 
dead  body,  the  defendant  shot  and  killed  an- 
other person.  It  was  held  that  the  evidence 
was  clearly  admissible  as  res  gestm,  Wilker- 
son  V.  State,  81  Tex.  Crim.  Rep.  86,  19  S.  W. 
90S. 

Upon  a  trial  for  murder  evidence  was  re- 
ceived, over  the  objection  of  defendant,  tending 
to  show  that  defendant  and  another  had  been 
in  the  business  of  horse  stealing;  that  they 
had  stolen  quite  a  number  of  horses  from  dif- 
ferent persons;  and  that  they,  when  they  be- 
lieved they  were  in  danger  of  being  arrested, 
resorted  to  their  arms.  Several  fights  were  in- 
troduced in  evidence  under  circumstances  show- 
ing, evidently,  that  they  were  determined  not  to 
be  arrested  under  any  circumstances.  Evidence 
was  introduced  tending  to  show  that,  after  the 
homicide,  they  did  not  propose  to  be  arrested, 
and  that  to  prevent  this  they  would  resort  to 
deadly  weapons  to  prevent  even  a  legal  arrest. 
It  appeared  in  evidence  that  the  defendant  and 
the  other  person  mentioned  were  in  possession 
of  stolen  horses,  and  the  sheriff  of  the  county, 
and  the  deceased,  at  the  request  of  the  sheriff, 
went  to  examine  some  horses  to  ascertain 
whether  they  were  the  stolen  property;  that» 
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has  been  guilty  of  other  crimes,  and  would, 
consequently,  be  more  liable  to  commit  the 
offense  charged.  But,  if  the  evidence  is 
material  and  relevant  to  the  issue,  it  is  not 
inadmissible  because  it  tends  to  establish 
the  defendant's  guilt  of  a  crime  other  than 
the  one  charged."  And  People  v.  McLaugh- 
lin, 150  N.  T.  365,  386,  44  N.  E.  1017,  is  to 
the  same  effect.  Here  we  have  a  broad  and 
comprehensive  test-^one  that  looks  towards 
justice:  Do  the  facts  constituting  the  other 
crime  actually  tend  to  establish  one  or  sev- 
eral elements  of  the  crime  charged?  If  so, 
they  may  be  proved.  Measured  by  this  test, 
it  was  competent  for  the  people  to  show  that 
Bamet  came  to  his  death  through  cyanide  of 
mercury  contained  in  a  dose  of  Kutnow 
powder  taken  from  a  box  received,  by  him 
through  the  mails,  in  view  of  the  facts  and 


circumstances  proved,  tending  strongly  to 
show  that  one  miad  conceived  and  one  hand 
executed  all  of  the  details  of  both  crimes. 
But  I  shall  not  discuss  the  evidence  from 
that  point  of  view,  for  it  is  my  purpose  to 
attempt  to  show  that,  even  if  we  assume  the 
contention  to  be  sound  that  the  people  can 
prove  facts  constituting  another  crime  only 
when  they  are  within  one  of  the  exceptions 
enumerated,  the  Bamet  evidence  is  clearly 
within  the  fifth  enumerated  exception,  in 
that  it  tends  to  establish  "the  identity  of 
the  person  charged  with  the  commission  of 
the  crime  on  trial."  There  are  features  of 
the  evidence  that  bear  upon  two  of  the  other 
exceptions,  but  for  the  sake  of  brevity  only 
the  one  named  will  be  considered. 

In  the  prevailing  opinion,  after  a  prelim- 
inary discussion  of  the  facts  relating  to  the 


while  they  were  looking  at  the  horses,  the  de- 
fendant and  the  other  person  mentioned  came 
up,  and,  as  the  latter  was  abont  to  get  on  his 
borae,  the  sheriff  walked  past  the  defendant 
and  halted  the  other  man.  Just  as  he  did  so 
lie  turned  and  saw  deceased  falling.  It  was 
held  that,  under  the  circumstances,  all  the  evi- 
dence before  mentioned  was  competent  Eng- 
lish V.  State,  84  Tex.  Crim.  Bep.  190,  80  8.  W. 
233. 

Where  a  man  and  his  wife  were  shot  at  the 
same  time,  the  wife  being  instantly  killed  and 
the  husband  mortally  wounded,  evidence  of  the 
killing  of  the  wife  is  properly  admitted  on  a 
prosecution  for  the  murder  of  the  husband,  as 
part  of  the  rea  geatw.  Crews  v.  State,  34  Tex. 
Crlm.  Rep.  633,  31  8.  W.  873. 

A  constable  and  a  companion  having  been 
killed  In  an  attempt  to  arrest  a  third  person, 
evidence  of  the  killing  of  the  constable  la  admis- 
sible as  part  of  the  ret  geeiw  on  a  prosecution 
for  the  murder  of  his  companion,  both  killings 
being  part  of  the  same  transaction  and  having 
occurred  within  a  short  time  of  each  other ;  and 
ft  is  also  proper  to  admit  evidence  describing 
the  wound  on  the  body  of  the  constable,  from  an 
examination  made  hours  after  the  killing  and 
after  the  body  had  been  removed  from  the  place 
where  he  was  killed,  since,  if  proof  of  the  shot 
that  killed  him  was  proper,  a  description  of  the 
wound  made  by  the  shot  was  also  proper.  Peo- 
ple V.  Coughlin,  13  Utah,  58,  44  Pac.  04. 

On  the  trial  of  an  indictment  for  murder  it 
Is  proper  for  the  counsel  for  the  prosecution  in 
opening  to  state  to  the  jury  that  the  circum- 
stances of  the  whole  transaction  would  show 
that  the  killing  of  the  person  named  In  the  In- 
dictment and  of  two  other  young  men  occurred 
at  one  time,  and  as  one  transaction ;  that  all 
three  of  the  boys  met  their  death  at  the  hands 
of  the  defendant,  at' about  the  same  time;  that 
it  would  be  impossible  to  separate  the  proof  of 
the  killing  for  which  defendant  was  on  trial 
from  the  killing  of  the  other  two  young  men ; 
and  that  the  prosecution  would  show  the  killing 
of  the  three  as  part  of  one  transaction, — which 
statement  was  objected  to  by  defendant's  coun- 
sel, who  also  objected  to  any  other  evidence  be- 
ing admitted,  except  as  to  the  killing  of  the 
person  for  whose  murder  the  defendant  was  on 
trial.  The  objection  was  overruled.  There- 
upon testimony  showing  the  whole  transaction 
was  admitted  as  a  part  of  the  ro«  geatw.  Upon 
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this  subject  the  court  held  that  the  testimony 
was  properly  admitted.  State  v.  Hayes,  14 
Utah,  118,  46  Pac.  752. 

On  a  trial  for  murder,  where  the  defendant, 
Immediately  after  slaying  his  victim,  proceeded 
to  take,  chase,  threaten,  and  endeavor  to  kill 
the  mother  of  the  deceased,  who  was  present 
and  witnessed  the  killing,  such  subsequent 
threats  and  acts  of  the  defendant  are  admissible 
in  evidence  as  part  of  the  res  geetw,  and  to 
show  the  animus  of  the  defendant  Killlns  v. 
State,  28  Fla.  313,  0  So.  711. 

Upon  a  trial  for  murder  of  a  woman  by  de- 
fendant It  appeared  from  the  evidence  that  the 
infant  child  of  the  deceased  was  murdered  at 
the  same  time,  and  evidently  by  the  same  hpnd 
that  destroyed  the  mother's  life,  and  it  was 
contended  on  the  part  of  the  defendant  that  the 
court  erred  in  admitting  evidence  of  the  kill- 
ing of  the  babe.  It  was  held,  after  stating  the 
general  rule,  that  this  general  rule  admits  of 
many  exceptions,  and  that  one  of  these  excep- 
tions Is  that  where  two  crimes  are  connected 
both  may  be  proved.  State  v.  Craemer,  12' 
Wash.  217,  40  Pac.  944. 

Upon  the  trial  of  an  Indictment  for  killing 
a  deputy  sheriff  who  at  the  time  of  the  homicide 
was  attempting  to  arrest  the  accused,  a  person 
who  accompanied  the  officer  may  testify  that 
the  defendant,  immediately  after  shooting  the 
deputy  sheriff,  attempted  to  shoot  him  also, 
and  knocked  him  down  with  his  gun ;  these  acts 
constituting  a  part  of  the  ree  geata.  Seams 
V.  State,  84  Ala.  410,  4  So.  521. 

Where  two  men  were  wounded  by  the  de- 
fendant, such  wounding  occurring  In  the  same 
encounter,  and  being  done  with  the  same  wea- 
pon, and  being  almost  simultaneous,  on  the 
trial  of  the  defendant  for  assault  with  intent 
to  murder  one  of  them,  evidence  of  a  witness 
that  he  saw  prosecutor's  brother,  just  after  the 
cutting,  lying  on  a  snowdrift  alongside  the  road 
with  a  gash  somewhere  upon  him,  and  the  pros- 
ecutor standing  between  him  and  their  buggy 
with  a  cut  on  his  temple,  is  properly  admitted. 
Starr  v.  State  (Ind.)  67  N.  E.  527. 

On  the  trial  of  a  person  for  the  murder  of  a 
woman,  where  it  was  shown  that  the  prisoner 
had  stated  that  he  would  kill  two  persons  that 
night  if  he  came  across  them,  and  it  appeared 
that  a  witness  for  the  prosecution,  who  lived 
in  the  house  with  the  defendant,  was  on  terms 
of  intimacy  with  the  woman  who  was  kiiled* 
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death  of  Mrs.  Adams,  it  is  said:  'The  next 
and  final  step  in  the  case  of  the  prosecution 
would  have  been  to  prove  the  defendant's 
connection  with  the  handwriting  of  the  ad- 
dress upon  the  poison  package.''  This  done, 
it  is  conceded  that  a  prima  facie  case  would 
have  been  established  on  the  part  of  the  peo- 
ple. Evidence  to  that  effect  was  given  by 
three  lay  witnesses  and  also  by  a  number  of 
handwriting  experts.  But  the  people  were 
not  obliged  to  stop  there.  If  there  were 
other  evidence  tending  to  show  that  the  de- 
fendant sent  the  poison  package  to  Cornish, 
it  was  the  duty  of  the  prosecuting  officer  to 
present  it  to  the  court  and  the  jury.  Of 
course,  no  one  saw  the  person  who  sent  the 
package  mail  it,  and,  aside  from  the  proof 
of  the  handwriting,  resort  had  necessarily 
to   be    had    to   circumstantial    evidence   to 


prove  who  was  the  sender.  The  package 
sent  to  Cornish  contained  a  broma  seltzer 
bottle  filled  with  bromo  seltzer  in  which  had 
been  put  cyanide  of  mercury,  and  Mrs.  Ad- 
ams, on  taking  a  dose  from  that  bottle  for 
sick  headache,  obtained  such  a  quantity  of 
cyanide  of  mercury  as  to  lose  her  life.  Cor- 
nish also  to<^  a  small  dose,  but  it  did  not 
prove  fatal.  Cyanide  of  mercury  is  a  rare 
and  unusual  poison,  not  kept  on  sale  by 
druggists  generally,  as  strychnine  and  many 
other  poisons  are,  and  the  books  of  the  medi- 
cal and  chemical  professions  record  only  five 
cases,  prior  to  these,  of  death  by  that  poi- 
son. Dr.  Phillips,  a  physician  who  was 
called  to  see  Cornish,  suspected  that  he  had 
taken  cyanide  of  mercury  because  of  the 
similarity  between  the  symptoms  displayed 
by  him  and  those  exhibited  by  Bamet,  whom 


aad  that  this  was  displeasing  to  the  defendant, 
evidence  by  such  witness  to  prove  that  the  pris- 
oner shot  him  with  a  pistol  very  shortly  before 
the  woman  was  killed,  and  all  the  circum- 
stances attending  that  shooting,  is  admissible 
as  being  part  of  the  circumstances  and  of 
the  res  gestae.    Heath  v.  Com.  1  Rob.  (Va.)  735. 

A  man,  his  wife,  and  son  were  murdered  one 
morning  at  their  home.  The  object  of  the  mur- 
der was  robbery.  The  evidence  showed  that 
on  that  morning  the  defendant,  by  means  of  a 
piece  of  gas  pipe  from  18  to  24  Inches  in  length, 
and  weighing  about  2  pounds,  killed  all  three 
of  the  persons  mentioned.  He  had  planned  the 
murder  of  this  family  some  time  before,  and  on 
that  morning  he  went  to  their  residence,  and, 
upon  pretense  that  they  had  a  sick  horse  at  the 
bam,  induced  them  to  come  from  their  house 
to  go  to  the  barn.  The  son  was  the  first  one  to 
appear,  and  he  was  struck  several  blows  on 
the  head  with  the  gas  pipe,  until  he  was  dead. 
The  father  came  next,  and  was  disposed  of  in 
the  same  manner ;  his  wife,  hearing  his  outcry, 
ran  into  the  yard  and  was  killed  in  like  manner. 
The  defendant  was  indicted  and  tried  for  kill- 
ing the  son.  The  third  assignment  of  error 
was  because  the  Jury  were  permitted  to  hear  the 
evidence  of  the  witnesses  as  to  the  murder  of 
the  father  and  mother  when  he  was  not  on  trial 
for  the  murder  of  either  of  them.  It  was  held 
that  there  was  no  merit  in  this  assignment 
The  homicides  were  all  committed  in  rapid  suc- 
cession, and  were  really  one  and  the  same  oc- 
currence. That  it  would  have  been  impossible 
to  try  this  case,  so  closely  were  the  killings  con- 
nected with  each  other,  without  admission  of 
some  evidence  of  the  murder  of  the  father  and 
mother :  and  that  there  was  no  error  In  the  rul- 
ing of  the  court  below  in  this  regard.  State  v. 
Perry,  136  Mo.  126,  37  S.  W.  804. 

Defendant  being  on  trial  upon  an  indictment 
charging  him  with  the  murder  of  a  man,  and 
there  being  two  other  indictments  against  him 
charging  him  with  the  murder  of  a  brother, 
and  also  a  woman  who  was  the  housekeeper  of 
the  person  for  the  killing  of  whom  he  was  then 
on  trial,  the  government  offered  the  testimony 
of  a  physician  who  had  made  an  autopsy  at  the 
same  time  on  the  three  bodies.  The  defendant 
objected  to  the  autopsy  of  the  woman,  but  it 
was  admitted  by  the  court.  In  overruling  the 
exception  to  the  admission  of  this  evidence, 
the  supreme  Judicial  court  said  there  was  evl- 
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dence  tending  to  show  that  three  persons  were 
killed  at  the  same  time,  by  the  same  weapon ; 
that  tbe  government  had  the  right  to  lay  be- 
fore the  Jury  the  whole  transaction  of  which 
the  murder  of  the  person  for  the  killing  of  whom 
the  defendant  was  on  trial  was  a  part;  and 
that,  for  this  purpose,  the  testimony  of  the 
physician  as  to  the  autopsy  of  the  woman  was 
competent.  Com.  v.  Bturtlvant,  117  Mass.  122, 
10  Am.  Kep.  401. 

On  a  trial  for  murder  committed  by  defend- 
ants while  attempting  to  escape  an  arrest  for 
a  previous  burglary,  evidence  that,  after  the 
wounding  of  deceased,  the  defendants  undertook 
to  escape,  and  in  doing  so  seized  one  or  more 
teams  to  aid  them  in  their  flight,  and  of  their 
final  capture,  is  competent  and  admissible,  as 
part  of  the  rea  geatfB.  State  v.  Phillips  (Iowa) 
92  N.  W.  876. 

Upon  a  trial  for  murder  a  state's  witness  said 
"that  accused  raised  a  stick.  Just  prior  to  the 
dlfllculty  with  deceased,  and  attempted  to  strike 
(naming  another  person)."  The  defendant's 
counsel  objected  to  the  statement  on  the  ground 
that  it  tended  to  establish  a  different  offense 
from  that  for  which  he  was  being  prosecuted 
and  tried,  and  to  prejudice  the  minds  of  the 
Jury  against  the  accused.  The  court  declined 
to  sustain  the  objection,  "because  it  was  part 
of  the  res  gcstaft  and  offered  as  such,  and  not 
to  prove  an  independent  substantive  offense, 
and  could  not  be  excluded,  because  It  was  so 
inseparably  connected  with  the  homicide  that 
the  facts  of  the  one  included  the  other."  It 
was  held  that  this  ruling  was  correct.  State  v. 
Fontenot,  48  La.  Ann.  305,  19  So.  111. 

Upon  a  trial  for  murder  it  appeared  that  the 
defendant,  at  the  time  of  the  homicide,  was  a 
constable,  and  that  late  at  night  he  went  to  a 
house  of  prostitution  for  the  purpose  of  arrest- 
ing the  deceased  and  one  Coleman  for  resid- 
ing in  a  house  of  ill  fame,  taking  two  men  whom 
he  found  upon  the  street  as  posse  to  aid  him  in 
making  the  arrest.  After  the  shooting  of  the 
person  with  whose  murder  defendant  was 
charged,  and  after  Coleman  discovered  the 
wound,  he  started  to  find  a  physician,  and  on 
the  trial  was  permitted,  against  the  objection 
of  defendant,  to  testify  as  follows:  "When  I 
started,  the  defendant  had  gone  out  of  the 
house.  I  went  out  of  the  front  door.  I  went 
down,  ran  down  the  steps,  and  I  got  a  short 
distance  away  when  there  were  two  shots  fired. 
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he  had  treated  a  little  over  a  month  previ- 
ous. The  fact  that  an  attempt  had  been 
made  upon  the  lives  of  two  persons  within 
BO  brief  a  period  by  this  rare  and  miusual 
poison  naturally  suggested  to  those  whose 
duty  to  the  state  it  was  to  find  the  murder- 
er, if  possible,  that  it  would  quite  likely  a{>- 
pear  that  one  person  sent  both  packages. 
The  autopsies  showed  that  both  Bamet  and 
Mrs.  Adams  died  from  that  poison,  and  in 
the  Kutnow  powder  of  which  Bamet  told 
hia  physician  he  had  partaken  was  found 
cyanide  of  mercury.  On  May  27,  1898,  a 
letter  box  was  hired  from  one  Heckman  in 
the  name  of  H.  C.  Bamet.  Bamet  did  not 
rent  it,  and  Heckman  positively  identified 
the  defendant,  Molineux,  as  the  man  who 
did  rent  it  and  gave  his  name  as  H.  C.  Bar- 
net.     To  that  letter  box  was  sent,  among 


other  things,  patent  medicines,  to  which 
other  reference  will  be  presently  made. 
Someone  in  the  name  of  Bamet  wrote  to  the 
Marston  Remedy  Company  a  letter,  inclos- 
ing $5,  with  a  request  that  he  be  sent  one 
month's  tneatment  for  impotency,  and  the 
address  of  the  letter  box  which  Molineux 
had  rented  in  the  name  of  Bamet  was  given. 
In  reply  the  l^larston  Remedy  Company 
sent  a  blank  diagnosis  sheet,  addressed  to  H. 
C.  Barnet  at  that  private  letter  box,  as  re- 
quested, with  directions  that  the  questions 
thereon  be  answered.  The  author  of  the  an- 
swers to  the  questions  in  that  diagnosis 
blank  gave  the  following  description  of  him- 
self: (1)  Single  man;  (2)  thirty-one 
years  of  age;  (3)  chest  measurement  37 
inches;  (4)  waist  measurement  32  inches; 
(5)  there  had  been  consumption  in  his  fam- 


I  heard  this  defendant  say,  There  is  the  •  •  • 
I  want,'  and  someone  with  him  replied  in  a  low 
tone  to  him  (I  don't  know  what  he  said.  I 
did  not  see  him)  ;  and  immediately  after  saying 
that,  as  quick  as  possible,  I  heard  the  click 
of  the  gun,  and  I  dropped.  I  throwed  myself 
on  the  ground  to  get  out  of  range.  There  were 
two  shots  fired.  They  both  went  over  me  or  by 
me."  The  time  between  the  first  shooting  and 
the  firing  of  the  shots  outside  the  house  was 
variously  estimated  by  the  witnesses  from  two 
to  ten  minutes.  It 'was  held  that  the  evidence 
of  the  shooting  at  Coleman  was  inadmissible, 
and  should  have  been  rejected ;  that  such  shoot- 
ing was  not  part  of  th^  res  gesta;  that  the 
thing  in  litigation  was  the  killing  of  deceased 
during  a  struggle  in  the  house ;  that  the  fatal 
wound  had  been  given,  the  struggle  ended,  and 
the  defendant  had  left  the  house ;  that  how  long 
a  time  had  elapsed,  whether  three  minutes  or 
ten  minutes,  was  Immaterial ;  and  that  what 
occurred  outside  the  house  was  no  part  of  the 
transaction .  which  occurred  in  the  house.  It 
was  held  further,  that,  if  the  evidence  as  to 
what  occurred  in  the  house  made  it  clear  that 
defendant,  of  his  wilful,  deliberate,  and  pre- 
meditated malice,  murdered  deceased,  no  neces- 
sity existed  to  prove  the  subsequent  shooting 
at  Coleman;  while,  if  it  did  not  make  it  clear 
that  the  killing  was  the  result  of  the  deliberate, 
wilful,  and  premeditated  malice  of  defendant, 
the  verdict  finding  defendant  guilty  of  nuirder 
in  the  first  degree  was  wrong,  unless  the  Jury 
could  find  from  the  subsequent  occurrence  that 
the  killing  of  deceased  was  deliberate  and  pre- 
meditated ;  and  that  no  one  except  the  Jurors 
could  tell  whether  the  deliberation  and  pre- 
meditation which  the  Jury  found  to  have  existed 
were  based  upon  the  one  set  of  facts,  or  the 
other,  or  upon  both.  People  v.  Lane,  100  Cal. 
870,  34  Pac.  856. 

b.  Astault  loith  intent  to  murder. 

Upon  a  prosecution  for  assault  with  intent 
to  commit  murder,  where  the  facts  show  that 
defendant  was  in  possession  of  a  certain  lot 
of  hogs  held  for  trespass,  the  property  of  the 
person  assaulted,  and  that,  upon  the  owner, 
in  company  with  another  person,  driving  up  to 
the  corral  where  the  hogs  were  confined  and 
alighting  and  engaging  in  conversation  with 
defendant,  words  passed  between  them,  where- 
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upon  the  owner  was  struck  by  a  club  in  the 
hands  of  defendant,  who  immediately  there- 
after attempted  to  assault  the  other  person,  who 
at  once  drove  away,  though  pursued  some  dis- 
tance by  defendant,  evidence  of  the  second  as- 
sault was  held  to  be  properly  admitted  as  being 
part  of  the  same  affray  and  ret  geata.  People 
V.  Telxeira,  123  Cal.  207,  55  Pac.  088. 

On  the  trial  of  an  indictment  for  an  assault 
with  intent  to  murder  charged  to  have  been 
committed  with  a  knife,  evidence  ofilered  by  the 
state,  that,  during  the  fight,  the  defendant  seized 
a  gun,  is  admissible  as  a  part  of  the  ree  gesttE, 
but  not  for  the  purpose  of  establishing  an  as- 
sault with  the  gun.  Weaver  v.  State,  24  Tex. 
387. 

Defendant  was  indicted  and  on  trial  for  an 
assault  with  intent  to  kill.  In  making  proof  of 
the  transaction  the  state  proved  by  a  witness 
that  he  and  another  person,  who  was  killed 
in  a  subsequent  altercation  with  the  person 
whom  it  was  claimed  the  defendant  had  as- 
saulted, had  a  dilficulty.  That  thereafter  the 
person  assaulted  interfered,  and  the  defendant 
procured  and  gave  to  the  person  with  whom 
witness  was  in  difllculty  a  gun.  The  court  said 
that  the  defendant  was  charged  with  an  assault 
with  the  intent  to  murder  the  person  named 
in  the  indictment,  and  that  it  was  claimed  that 
all  she  did  and  said  of  an  mculpatory  character 
was  said  and  done  before  the  person  whom  she 
was  alleged  to  have  assaulted  became  a  par- 
ticipant in  the  difficulty,  and  that  the  prosecu- 
tion should  be  more  limited  by  the  charge  to 
proofs  of  intent  toward  that  person  alone.  It 
was  held  that  this  position  was  fully  answered 
by  the  fact  that  the  difficulty  between  the  wit- 
ness and  the  person  killed,  and  the  shooting  be- 
tween the  latter  and  the  person  alleged  to  have 
been  assaulted  by  the  defendant,  resulting  in 
the  killing  of  the  former  and  wounding  of  the 
latter,  were  parts  of  one  entire  transaction, — 
were  circumstances  and  res  geatw  indlssolubly 
linked  together,  and  necessary  to  elucidate  and 
explain  the  transaction ;  and  that,  being  con- 
nected parts  of  one  entire  transaction,  the  ev- 
idence was  admissible.  McMahon  v.  State,  16 
Tex.  App.  357. 

After  the  conviction  of  the  defendant  of  the 
crime  of  assaulting  another  by  wilfully  shoot- 
ing at  him,  where  the  trial  court  had  propounded 
to  the  prosecuting  witness  the  question  whether 
the  accused  had  made  an  assault  upon  him  with 
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ily:  (6)  business  sedentary;  (7)  contem- 
plating matrimony;  (8)  eyes  and  complex- 
ion "yellowish;"  (9)  seeking  treatment  for 
impotency.  This  in  no  respect  described 
the  real  H.  0.  Bamet,  who  was  a  large  man, 
weighing  180  pounds;  but,  according  to  the 
people's  evidence,  it  described  Molineux  with 
perfect  accuracy.  He  wsts  single;  was  thir- 
ty-one years  of  age  in  the  very  month  the 
letter  was  written ;  his  tailor  had  measured 
him  less  than  two  months  before,  and  testi- 
fied his  chest  measurement  was  37  inches 
and  his  waist  measurement  32  inches;  the 
death  certificate  of  his  maternal  grandmoth- 
er showed  that  she  died  of  consumption ;  his 
business  was  sedentary;  he  was  contemplat- 
ing matrimony;  the  jury  had  an  opportun- 
ity to  observe  his  eyes  and  complexion, 
which  the  people  contend  are  "yellowish;" 


and  he  was  seeking  a  remedy  for  impotency» 
for  on  June  1,  1898,  Molineux  wrote  a  letter 
to  Dr.  James  Bumes,  signing  his  own  name, 
inclosing  25  cents,  and  directing  that  a  rem- 
edy be  sent  to  his  Newark  address.  Both 
the  letter  and  the  envelope  were  put  in  evi- 
dence, and  it  was  shown  that  the  remedy 
was  for  impotency.  There  was  also  evidence 
that  the  diagnosis  blank  was  in  the  hand- 
writing of  the  defendant,  and  it  needs  no  ar- 
gument to  support  an  assertion  that  the 
jury  had  the  right  to  find  from  all  this  evi- 
dence that  Molineux  wsts  the  man  who  used 
this  letter  box,  and  used  the  name  of  Bar- 
net  for  his  own  purposes.  According  to  the 
claim  of  the  people,  then,  Molineux  positive- 
ly identified  himself  as  the  renter  of  the  let- 
ter box  and  the.  seeker  after  remedies  for  im- 
potency in  the  Bamet  case,  and  Heckman 


a  knife  just  prevloas  to  the  shooting,  which  was 
answered  In  the  afl}rmatlve,  and  the  trial  jodge 
had  stated.  In  the  hill  of  exceptions  to  his  rul- 
ing admitting  the  testimony,  that  It  was  part 
of  a  continuous  act;  that  the  evidence  showed 
that  the  assault  made  by  the  accused  on  the 
prosecutor  with  the  kaife  Immediately  preceded 
the  assault  made  by  him  on  the  prosecutor  by 
wilfully  shooting  at  him, — the  supreme  court, 
in  affirming  the  conviction,  said  the  narrative  of 
the  trial  Judge  in  the  bill  of  exceptions  brought 
the  ruling  within  the  exception  to  the  general 
rule  that  evidence  of  another  offense  than  that 
charged  can  be  admitted  as  laid  down  in  the 
jurisprudence  of  Louisiana.  State  v.  Porter, 
45  La.  Ann.  661,  12  So.  832. 

In  a  prosecution  for  assault  with  intent  to 
murder,  by  the  defendant  upon  his  divorced  wife, 
after  evidence  had  been  introduced,  which  was 
held  to  be  competent,  of  prior  assaults  by  de- 
fendant on  the  prosecutrix,  the  state  was  per- 
mitted to  prove  that,  one  night,  he  shot  at  her 
and  beat  her ;  and,  when  she  got  away  by  run- 
ning around  the  table,  he  took  a  slat  from  the 
bed  and  beat  her  mother,  who  was  interceding 
for  her,  so  that  the  latter  was  laid  up  for  sev- 
eral days  In  bed.  The  same  facts  were  also 
proved  by  the  mother  of  the  prosecutrix,  who 
testified  that  on  one  occasion  while  he  was  beat- 
ing prosecutrix,  and  when  she  ran  behind  the 
bed  and  witness  begged  defendant  to  desist, 
he  took  a  bed  slat  and  beat  witness  with  it 
until  she  was  compelled  to  go  to  bed.  It  was 
held  that  the  assault  upon  the  mother,  occur- 
ring contemporaneously  with  the  assaults  upon 
the  prosecutrix,  was  re9  gestw.  Hamilton  v. 
State  (Tex.  Crim.  App.)  66  S.  W.  926. 

In  Plela  v.  People,  6  Colo.  848,  the  indict- 
ment charged  defendant  with  the  crime  of  as- 
saulting a  person  with  intent  to  murder  him. 
The  evidence  showed  that  defendant  delivered 
several  blows  with  a  knife,  and  at  the  same  time 
also  wounded  another  person.  A  number  of 
witnesses  for  the  prosecution,  in  describing  the 
transaction,  made  statements  concerning  the  in- 
Jury  inflicted  upon  such  other  person,  and  the 
admission  of  these  statements  was  one  of  the 
errors  assigned.  It  was  held  that  the  evidence 
was  proper  ;  that  the  striking  of  the  blow  which 
wounded  the  other  person  might  be  termed  a 
part  of  the  res  gesttr,  and  that  it  would  be 
difficult  for  witnesses  to  describe  the  transac- 
tion without  speaking  of  this  act. 
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e.  Other  <u8aultB. 

Defendant  was  indicted  for  an  aggravated 
assault  with  a  deadly  weapon, — a  pistol;  and, 
on  the  trial,  the  state  offered  to  prove  by  the 
person  assaulted  that  the  defendant  had  pre- 
viously got  an  ax  and  tried  to  commit  an  as- 
sault upon  hhn.  Defendant  excepted  to  this  ev- 
idence, but  the  court  permitted  It  to  go  to  the 
Jury,  not  to  prove  an  assault  other  than  that 
charged  to  have  been  made  with  the  pistol,  but 
to  show  the  unlawful  pui^se  of  the  defend- 
ant ;  the  purpose  to  use  the  ax  being  immediate- 
ly followed,  and  closely  connected  with,  the  sup- 
posed assault  with  the  pistol.  The  court  held 
that  the  evidence  was  admissible  as  being  part 
of  the  ret  gestw,  and  also  to  show  the  intent 
with  which  the  defendant  presented  the  pistol 
at  the  witness.  Richards  v.  State,  S  Tex.  App. 
428. 

Upon  the  trial  of  an  information  charging  de- 
fendant, as  an  adult  male,  with  making  an  agw 
gravated  assault  upon  a  female  by.  cutting  her 
with  a  knife,  defendant  was  convicted  of  sim- 
ple assault.  Hs  objected  to  the  admission  of 
testimony  regarding  an  assault  on  another  fe- 
male both  before  and  after  the  alleged  assault 
on  the  female  named  in  the  information.  The 
assaults  were  all  parts  of  the  same  transac- 
tion. Defendant  assaulted  the  other  female  at 
the  residence  of  the  one  named  in  the  infor- 
mation,  whereupon  the  latter  interfered,  and 
was,  in  turn,  assaulted  by  him.  She  fled,  and 
then  defendant  continued  the  assault  on  the 
other  female,  who  also  fled  from  the  house. 
It  was  held  that  the  assault  on  the  other  female 
was  a  part  of  the  res  gestw,  and  was  evidence 
pertinent  to  show  the  animus  of  the  defendant 
in  his  assault  on  the  prosecutrix,  and  to  show 
how  such  assault  came  about  McCray  v.  State^ 
38  Tex.  Crim.  Rep.  600,  44  8.  W.  170. 

d.  Rape, 

On  the  trial  of  a  person  charged  with  rape, 
it  is  proper  for  the  state  to  prove,  as. part  of 
the  res  gesiw,  that,  when  the  girl  upon  whom  the 
crime  was  committed  was  being  assaulted,  sae 
cried  and  called  to  her  mother,  and  that  the 
latter  went  to  her,  and  was  struck  by  the  de- 
fendant Oakley  v.  State,  185  Ala.  15,  83  So. 
23. 

Where  a  party  Is  Indicted  for  a  rape,  and  a 
complete,  detailed  narrative  of  that  offense  bf 
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identified  bim  u  poBiiivelj.  The  identity 
of  Molineux  in  the  Bamet  case  being  estab- 
lished, the  people  were  at  liberty  to  show 
that  the  facts  and  circumstances  in  the  Bar- 
net  case  and  the  Cornish  ease  were  of  such 
a  diaracter  that  th^  must  necessarily  have 
resulted  from  the  action  of  a  single  mind. 
To  haTe  shown  that  would  necessarily  have 
identified  the  defendant  as  the  criminal 
actor  in  the  attempt  to  poison  Cornish.  It 
turned  out  that  before  the  attempt  to  poison 
Cornish  was  made  someone  hired  a  private 
letter  box  in  his  name,  and,  as  in  the  Bamet 
case,  it  was  not  hired  by  Cornish,  nor  for 
him.  Kow,  while  Molineux  personally  hired 
the  box  in  Bamet's  name  at  Heckman's,  he 
did  not  personally  hire  the  box  at  Koch's,  at 
1620  Broadway,  which  was  hired  in  Cor- 
nish's name.    But  it  seems  that  Koch,  in 


addition  to  renting  private  letter  boxes  to 
persons  who  had  personal  and  confidential 
correspondence  which  they  wished  to  keep 
out  of  the  regular  channels  of  their  mail 
matter,  sent  out  a  publication  called  the 
'"Studio,"  and  on  December  31,  1897,  about 
a  year  before  the  death  of  Mrs.  Adams,  Mol- 
ineux wrote  a  letter  to  "Editor  'Studio,'" 
in  which  he  asked  for  a  copy  of  the  paper. 
About  six  months  later  Koch  sent  Molineux 
some  circulars  relating  to  his  business,  and 
one  of  them  described  his  private  letter 
boxes.  Between  December  12  and  17,  1808, 
Molineux  called  on  Koch  at  his  place  of 
business,  and  talked  about  the  letter  boxes, 
but  said  he  was  not  prepared  to  make  an 
arrangement  for  one,  as  he  on\y  called  for 
a  friend.  A  few  days  later,  and  on  Decem- 
ber 21st,  another  man  called,  and  rented  a 


the  wltnefwes  Involves  a  recital  of  another  rape 
upon  another  female,  it  is  not  error  to  permit 
them  to  complete  the  detailed  narrative  of  the 
offense  for  which  the  party  Is  indicted,  notwlth- 
etandingr  the  recital  of  an  offense  for  which  he 
was  not  indicted.  Parkinson  v.  People  (111.) 
24  N.  B.  772. 

Bo,  on  a  trial  for  rape  committed  on  a  little 
fdrl  when  she  was  with  another  girl,  evidence 
that  defendant  also  committed  rape  on  the  oth- 
er ^rl  is  admissible  when  it  is  Impossible  to 
irive  a  detailed  account  of  the  offense  charged 
without  showing  what  the  defendant  did  to  the 
other  girl.     /bid. 

On  a  trial  for  rape  where  it  appeared  that 
the  defendant,  by  force  and  the  use  of  a  pistol, 
compelled  the  prosecutrix  and  her  male  escort 
to  go  to  the  place  where  the  offense  was  com- 
mitted, and  there  tied  the  male  escort,  the  lat- 
ter while  on  the  stand  as  a  witness  was  asked 
by  the  prosecuting  attorney  if  the  defendant 
got  anything  from  him,  and  he  answered,  "He 
sot  ten  cents."  This  was  assigned  as  error 
because  tending  to  prove  a  distinct  offense  from 
that  charged  in  the  indictment  It  was  held 
that  the  answer  was  clearly  admissible  as  part 
of  the  re$  gesi4B:  and  in  such  a  case  it  was  not 
Incompetent  because  it  tended  to  show  defendant 
guilty  of  robbery,  as  well  as  rape.  State  v. 
Taylor  (Mo.)  22  8.  W.  806,  118  Mo.  153,  24 
a.  W.  449. 

Upon  the  trial  of  an  indictment  for  rape  the 
Injured  party  was  allowed,  over  objection  of  de- 
fendant, to  tell  the  Jury  that  her  father-in-law 
waa  knocked  down  by  defendant, — remained  on 
the  ground  bleeding  and  helpless, — and  that 
after  the  occurrence  she  got  him  into  the  house, 
and  that  he  was  then  dead.  It  was  held  that 
the  evidence  was  re«  geaifB,  and  germane  to  the 
accusation  for  which  the  accused  was  on  trial. 
Thompson  v.  State,  11  Tex.  App.  61. 

In  Davis  v.  State  (Tex.  Crlm.  App.)  23  S. 
W.  685,  the  appeal  was  from  a  conviction  of 
rape.  The  offense  charged  in  this  case  was 
perpetrated  at  the  Shme  time  as,  or,  rather,  im- 
mediately preceding,  the  robbery  In  Davis  v. 
State  (Tex.  Crlm.  App.)  28  8.  W.  684,  VII.  h, 
infra.  The  questions  involved  in  such  appeal 
were  substantially  the  same  as  in  said  cause, 
and,  for  the  reasons  Indicated  In  tbe  opinion  in 
said  cause,  the  judgment  herein  was  affirmed. 
«2  L.  R.  A. 


e.  Larceny. 

It  is  competent  for  the  state,  on  a  trial  for 
theft,  to  prove  the  theft  of  other  property  at 
the  same  time  and  place  as  that  of  the  proper- 
ty in  question,  if  such  proof  conduces  to  es- 
tablish identity  In  developing  the  res  gestw. 
Conley  v.  State,  21  Tex.  App.  495,  1  S.  W.  454. 

On  the  trial  of  an  indictment  for  larceny  evi- 
dence that,  on  the  night  previous  to  the  taking 
of  the  horse  for  the  stealing  of  which  defendant 
was  on  trial,  he  stole  a  mule  from  another  per- 
son, is  admissible,  where  It  appeared  that  th-s 
defendant  and  another  person,  who  was  indicted 
with  him,  afterwards  disposed  of  both  animals 
and  another  mule,  which  had  been  taken  from 
the  prosecutor  at  the  time  of  taking  the  horse,  to 
different  persons  in  another  state;  as  the  steal- 
ing of  the  prosecutor's  horse  and  mule,  the  steal* 
ing  of  the  other  person's  mule,  the  flight,  the 
sale  of  the  stock,  the  pursuit  and  recovery  of 
the  property,  and  subsequent  capture  of  the  of- 
fenders, were  all  parts  of  one  transaction,  and 
so  entirely  connected  that  proof  of  the  whole 
was  admissible,  as  proof  in  regard  to  one  part 
threw  light  upon  the  other.  Sartin  v.  State, 
7  Lea,  679. 

On  the  trial  of  an  Indictment  for  larceny  In 
stealing  a  quantity  of  wheat  it  appeared  that 
the  defendant  had  borrowed  a  wagon  for  haul- 
ing grain,  and  afterwards  returned  It  with 
pieces  broken  off  and  a  new  singletree  on  It. 
The  tracks  of  a  wagon  in  which  the  grain  had 
been  taken  were  followed  to  a  place  where  tbe 
wagon  had  broken  down,  and  where  were  found 
pieces  of  a  broken  singletree  belonging  to  It. 
It  was  held  that,  under  the  circumstances  of 
this  case,  evidence  that  a  horse,  singletree,  and 
shovel  were  stolen  at  nlgbt  from  a  farm  near 
where  the  wagon  was  broken  down,  and  that 
the  horse  was  afterwards  sold  by  defendant, 
was  clearly  admissible  as  part  of  the  res  geaiw. 
State  V.  nalpiD  (S.  D.)  91  N.  W.  605. 

On  a  trial  for  larceny  In  stealing  a  horse, 
tbe  owner  of  the  animal,  after  testifying  where 
he  found  the  animal,  and  where  he  found  and 
arrested  the  defendant,  and  tbat,  when  he 
brought  him  back  to  where  he  turned  the  ani- 
mal loose,  he  went  out  In  a  bush  and  got  the 
bridle  with  wblch  he  said  he  had  ridden  the 
animal,  was  permitted  to  stato,  against  the  ob- 
jection of  the  defendant,  tbat  the  bridle  be- 
longed to  another  man,  from  whom  the  defend- 


31(1 


New  York  Ooubt  of  Appeals. 


Oct., 


box  in  the  name  of  H.  Cornish;  but  Koch 
testified  when  Cornish  stood  up  in  court 
that  he  (Cornish)  was  not  the  man  who 
rented  the  box.  After  the  hiring  of  the 
box,  some  one  wrote  for  Kutnow  powders  in 
the  name  of  H.  Cornish,  and  directed  that 
they  be  sent  to  the  letter  box  at  1620  Broad- 
way, which  the  stranger  had  hired,  and  the 
letter  was  written  on  the  same  kind  of  blue 
paper,  with  a  tricrescent  emblem  at  the  top, 
as  Molineux  used  in  his  letter  to  Dr.  James 
Bums  on  June  Ist,  asking  for  a  remedy  for 
impotency.  The  Kutnow  powders  were  sent 
to  1620  Broadway,  in  pursuance  of  the  re- 
quest, but  by  mistake  were  placed  in  the 
wrong  box.  A  letter  was  also  written  on 
the  blue  stationery  with  the  tricrescent  em- 
blem, as  in  the  other  cases,  to  Von  Mohl  & 
Co.,  of  Cincinnati,  requesting  a  five  days* 


ant  had  stolen  it.  It  was  held  that,  while, 
generally  speaklnfiTr  it  is  not  competent  to  proTe 
a  man  guilty  of  one  felony  hy  proving  him 
guilty  of  another,  yet,  where  several  felonies 
are  connected  together,  and  form  part  of  one 
entire  transaction,  then  one  is  eyldence  to  prove 
the  character  of  the  other.  Dove  v.  State,  37 
Ark.  261. 

Where  the  "collateral  offense*'  Is  of  the  same 
character  as,  and  connected  with,  that  charged, 
and  tends  to  prove  the  guilty  knowledge  of  the 
defendant,  when  that  is  an  essential  element  of 
the  crime,  and  especially  when  the  evidence  ad- 
duced to  establish  it  constitutes  a  part  of  the 
res  geHo!,  proof  of  it  is  admissible.  Therefore, 
on  the  trial  of  an  indictment  for  the  larceny 
of  a  hog,  where  the  prosecutor  testified  that  he 
identified  the  property  as  his,  in  an  enclosure 
of  the  defendant,  and  demanded  its  delivery  to 
him,  it  Is  competent  for  the  state  to  prove,  by 
the  testimony  of  another  witness,  that  at  the 
same  time  and  place,  and  in  the  presence  of 
the  prosecutor  and  defendant,  such  witness  said 
that  the  other  hog  therein  was  his,  and  that  he 
then  and  there  claimed  and  demanded  it  of 
defendant.     State  v.  Murphy,  84  N.  C.  742. 

On  appeal  from  a  conviction  of  the  theft 
of  a  gelding  It  was  contended,  on  the  part  of  the 
defendant,  that  the  court  should  have  withdrawn 
from  the  jury  evidence  of  confessions  by  de- 
fendant, after  his  arrest,  as  to  the  saddle  with 
which  the  stolen  horse  had  been  ridden,  and 
also  as  to  the  taking  of  another  horse  about 
the  same  time,  on  the  ground  that  he  was  not 
on  trial  for  such  offenses.  It  was  held  that  the 
question  was  not  affected  by  the  fact  that  de- 
fendant was  not  on  trial  for  the  theft  of  the 
saddle  and  the  second  horse,  since  these  two 
offenses  were  directly  connected  with  the  of- 
fense for  which  he  was  Indicted,  were  parts  of 
the  res  gestae,  and  links  in  a  chain  of  circum- 
stances proving  his  guilt  of  the  theft  with  which 
he  was  charged ;  that.  Independently  of  any 
confessions  by  accused,  these  facts  might  have 
been  proved  as  any  other  facts  and  circum- 
stances in  the  case.  Speights  v.  State,  1  Tex. 
App.  551. 

Upon  the  trial  of  an  indictment  for  theft  of 
a  mare,  there  was  evidence  that  the  mare,  be- 
fore she  was  missed,  was  running  on  her  own- 
er's range  with  her  colt  and  a  grey  rldgellng 
owned  by  another  man ;  that,  at  the  time  the 
mare  was  missed,  the  colt  and  grey  rldgellng  al- 
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trial  of  their  reniedy  for  impotency,  the  ad* 
dress  given  being  1620  Broadway.  This  let- 
ter was  not  written  by  Cornish.  "Calthoe" 
was  the  name  of  the  remedy  of  Von  Mohl  A^ 
Co.,  and  a  box  of  it  was  <Bent  to  H.  Cornish 
at  1620  Broadway.  Some  person  other  than 
Cornish,  but  iu  his  name,  sent  a  letter,  also 
written  on  blue  paper  with  the  tricrescent 
emblem,  as  in  the  other  instances  referred 
to,  to  Frederick  Steams  &  Co.,  of  Detroit, 
Michigan,  concerning  one  A.  A.  Harpster,  in 
which  the  address  of  H.  Cornish  was  given 
as  1620  Broadway.  I  shall  not  refer  fur- 
ther to  the  Harpster  incident^  which  is  one 
of  considerable  importance,  as  disclosed  by 
the  record,  other  than  to  say  in  passing  that 
Harpster  was  a  great  friend  of  Cornish,  and 
had  taken  sides  with  him  in  Cornish's  con- 
troversy with  Molineux,  thus  arousing  the 


BO  disappeared  from  the  range.  On  the  trial  It 
was  proved  that  these  animals  were  all  found 
In  another  county,,  having  been  sold  there  by 
the  defendant,  who  called  himself  by,  and  was 
passing  nnder,  another  name.  This  evidence 
was  directly  connected  with  the  main  fact,  and 
as  such  was  properly  admitted.  The  court  said 
that  evidence  of  continuous  crimes  is  admissi- 
ble when  it  is  necessary  to  establish  identity  in 
developing  the  res  gesta,  or  in  making  out  the 
guilt  of  the  defendant  by  a  chain  of  clrcum- 
ptfinces  for  the  crime  of  which  he  Is  on  trial. 
Satterwhite  v.  State,  6  Tex.  App.  609. 

In  a  prosecution  for  stealing  a  horse,  evi- 
dence of  the  stealing  of  a  saddle  at  the  same 
time  Is  admissible  as  part  of  the  res  gesttr. 
Robinson  v.  State  (Tex.  Crlm.  App.)  48  S.  W« 
176. 

In  Bonners  v.  State  (Tex.  Crlm.  App.)  35  S. 
W.  650,  which  was  an  appeal  from  conviction 
of  the  theft  of  a  horse  and  two  mules,  the  court 
said :  "There  was  no.  error  In  admitting  the 
testimony  of  the  Tuckers  as  to  the  sale  of  the 
'smut-colored  horse'  to  one  of  them,  although 
the  indictment  was  not  for  the  theft  of  this 
horse.  He  was  stolen  by  the  defendant  on  the 
same  night,  and  said  evidence  was  a  part  of  the 
res  gestof  of  the  offense  charged  against  the 
defendant,  and  was  legitimate  testimony  to 
identify  the  transaction,  and  to  show  the  in- 
tent of  the  defendant.  The  court  In  its  charge 
limited  the  purpose  of  this  testimony.  The 
limitation  was  not  exactly  proper,  but  It  was 
more  liberal  in  favor  of  the  defendant  than  the 
law  authorizes,  and  he  cannot  complain.** 

Under  an  Indictment  for  theft  of  sliver  money 
specifically  described,  and  also  of  gold,  and  pa- 
per money,  the  specific  coins  and  bills  not  being 
stated,  it  was  held  that,  if  defendant  stole  the 
sliver,  he  was  guilty  of  felony,  whether  he  took 
the  gold  and  paper  money  or  not ;  and  that  evi- 
dence that  he  committed  the  theft  of  the  gold 
and  paper  money,  whether  alleged  in  the  In- 
dictment or  not,  was  admissible  to  prove  the 
theft  of  the  silver,  all  the  money  having  been 
taken  by  one  act.  Davis  v.  State,  32  Tex.  Crlm. 
Rep.  377,  23  S.  W.  794. 

On  an  Indictment  for  theft  of  money  and  a 
gold  watch  from  a  guest  at  a  hotel,  evidence  of  a 
person  other  than  the  prosecutor,  who  occupied 
a  room  at  tbe  hotel  on  the  same  night,  that  he 
was  disturbed  by  someone  attempting  to  open 
his  door,  is  admissible,  not  for  the  purpose  o.' 
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enmity  of  Molinetix,  who  took  other  steps 
looking  to  bis  injury  besides  writing  the  let- 
ter referred  to  asking  for  confidential  infor- 
mation in  relation  to  Harpster  from  his  for- 
mer employers,  if  be  did  write  it.  Cornish 
receiTed  through  the  mails  a  bottle  of  bromo 
seltzer  containing  cyanide  of  mercury,  a 
dose  of  which  resulted  in  the  death  of  Mrs. 
Adams,  Molineux  was  a  chemist,  and  a  man- 
ufacturer of  dry  colors,  and  kept  large  quan- 
tities of  Prussian  blue  and  other  dry  colors, 
from  which  cyanide  of  mercury  can-  be  made. 
Three  lay  witnesses,  who  were  familiar  with 
the  handwriting  of  Molineux,  testified  that 
the  letters  signed  **n.  Cornish,"  to  which 
reference  has  been  made,  as  well  as  the  Bar- 
net  letters  and  the  answers  in  the  diagnosis 
blank,  were  in  the  handwriting  of  Molineux. 
And  the  testimony  of  a  number  of  promi- 


nent experts  in  handwriting  is  to  the  same 
effect.  But,  aside  from  that  testimony, 
there  is  to  be  gleaned  from  the  letters  them- 
selves and  the  circumstances  surrounding 
and  attending  their  writing  very  strong  evi- 
dence that  one  brain  conceived  and  carried 
out  both  schemes.  In  each  case  the  letter 
box  was  hired  in  the  name  of  the  intended 
victim ;  in  each,  remedies  for  impotency  were 
written  for  in  the  name  of  the  intended 
victim ;  both  the  Cornish  and  the  Barnet  let- 
ters were  undated;  both  series  of  letters,  as 
well  as  the  address  on  the  poison  package, 
contained  misspelled  words;  in  each  case  a 
rare  poison — cyanide  of  mercury — was  em- 
ployed ;  in  both  cases  the  mails  were  used  to 
convey  the  poison  to  the  intended  victims; 
in  both  cases  samples  of  Kutnow  powder 
were  written  for,  and  were  received  at  both 


establisblng  another  and  distinct  felony,  but 
as  being:  a  part  of  the  same  transaction.  Burr 
V.  Com.  4  Gratt  534. 

On  the  trial  of  a  person  for  obtaining  bank 
notes  of  the  prosecutor  by  false  pretenses,  it 
appeared  that  the  defendant  falsely  pretended 
that  he  had  a  warrant  against  the  prosecutor 
for  passing  counterfeit  money,  and,  by  means  of 
threats  and  promises  in  regard  thereto,  ex- 
tracted bank  notes  from  the  prosecutor  In  a 
certain  comity ;  and  on  the  next  day  defendant 
again  pursued  the  prosecutor  into  an  adjoining 
county,  and  falsely  pretended  that  he  had  stol- 
en his  overcoat,  and  by  means  thereof  extracted 
from  the  prosecutor  articles  of  clothing.  The 
indictment  charged  the  defendant  with  obtaining 
bank  notes  by  falsely  pretending  that  the  pros- 
ecutor had  passed  counterfeit  money.  It  was 
held  that  the  evidence  of  the  transaction  in  the 
adjoining  county  was  admissible  to  sustain  the 
charge  in  the  Indictment,  as  it  was  part  of  the 
res  gestw.    Britt  v.  State,  9  Humph.  31. 

On  a  trial  for  stealing  a  horse,  evidence  that 
the  defendant,  on  the  same  night  and  contem- 
poraneously with  the  theft  of  the  animal  in 
question,  took  the  two  horses  of  the  prosecutor, 
and,  about  a  mile  from  the  place  of  the  first 
theft,  took  three  horses  belonging  to  another, 
and  carried  all  of  these  horses  together  to  an- 
other place,  where  he  and  another  person  ar- 
rived early  on  the  following  morning,  and  there 
disposed  of  all  of  the  horses, — is  admissible  for 
the  purpose  of  developing  the  res  geat<g  of  the 
transaction.  Glover  v.  State  (Tex.  Crim.  App.) 
76  &  W.  466. 

f.  Receiving  etolen  property. 

Where  the  prisoner  was  Indicted  for  receiv- 
ing 25  pounds  weight  of  tin,  knowing  the  same 
to  have  been  stolen,  and  there  were  also  two 
other  indictments  against  the  same  prisoner,  the 
one  for  stealing  iron,  and  the  other  for  receiv- 
ing brass  knowing  it  to  have  been  stolen,  it 
was  proved  by  a  constable  on  the  trial,  that,  on 
his  going  to  search  the  premises  of  the  prisoner 
under  a  search  warrant  for  stolen  iron,  he  read 
the  warrant  over  to  the  prisoner,  and  he  was 
going  to  state  what  the  prisoner  said,  when 
counsel  for  the  prisoner  objected  that  the  wit- 
ness should  confine  his  statement  to  what  was 
said  respecting  the  tin.  The  court  held  that 
he  must  hear  the  whole  that  was  said,  both  the 
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part  relating  to  the  iron  and  also  that  relating 
to  the  tin, — If  not  it  would  be  garbling  the  state- 
ment, and  the  Jury  would  not  be  able  to  under- 
stand it;  and  the  evidence  was  given.  It  was 
further  proved  that  the  constable,  on  going  into 
the  prisoner's  warehouse  at  the  time  of  the 
search,  saw  him  with  some  brass  In  his  hand, 
which  he  was  endeavoring  to  conceal  in  some 
sand.  This  being  objected  to,  the  court  held 
that  it  was  all  one  transaction,  and  that  all 
that  took  place  upon  the  search  was  admissible. 
Reg.  V.  Mansfield,  Car.  &  M.  140. 

On  the  trial  of  an  indictment  charging  the 
defendant  with  having  received  stolen  goods, 
knowing  them  to  be  stolen,  and  which  described 
the  goods  as  cigars,  cigarettes,  and  packages  of 
tobacco  of  certain  brands,  where  the  proof  tend- 
ed to  show  that  this  property  was  stolen  from 
a  railroad  car  while  in  transit  to  the  consignees 
of  the  property,  evidence  that  dry  goods  owned 
by  other  persons,  and  consigned  to  other  parties, 
in  the  same  car  with  the  property  described  in 
the  indictment,  were  stolen  from  the  car  at  the 
same  time  and  by  the  same  person  and  delivered 
to  the  defendant,  is  competent  and  admissible, 
since  it  would  be  difilcult,  if  not  impossible,  to 
separate  the  transactions,  as  all  the  goods  were 
in  the  same  car,  and  the  circumstances  were 
such  that  the  Jury  had  the  right  to  find,  or  in- 
fer, that  all  were  taken  therefrom  by  the  same 
person.  People  v.  McClure,  148  N.  Y.  95,  42 
N.  B.  523,  Reversing  88  Hun,  605,  34  N.  T. 
Supp.  974. 

On  the  trial  of  an  indictment  for  receiving 
stolen  goods  which  were  claimed  to  have  been 
taken  by  the  person  who  sold  them  to  the  de- 
fendant, by  burglary  and  theft,  evidence  of  two 
other  offenses  of  burglary  and  theft  from  an- 
other party,  committed  ten  and  eighteen  days, 
respectively,  subsequent  to  the  burglary  and 
theft  charged  in  the  indictment,  is  inadmissible, 
as  it  is  no  part  of  the  res  gestce  of  the  offense 
charged,  or  any  part  of  a  system  showing  that 
the  person  who  sold  the  goods  to  the  defendant, 
because  he  committed  the  subsequent  thefts, 
committed  the  theft  in  question.  Blsmark  v. 
State  (Tex.  Crim.  App.)  73  S.  W.  96a. 

g.  Burglary, 

Defendant  was  Indicted  and  convicted  for 
breaking  and  entering  a  dwelling  house  in  the 
nighttime,    armed   with   a    dangerous   weapoOy 
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boxes;  calihos,  a  remedy  for  impoiency, 
was  also  received  at  both  boxes ;  Baruet  and 
Cornish  were  members  of  the  same  club, 
and  the  poison  sent  to  each  was  contained  in 
a  simple  headache  remedy  in  ordinary  use. 
These  facts  and  circumstances,  standing 
wholly  uncontradicted  and  unexplained,  as 
they  do«  in  this  record,  force  the  mind  al- 
most irresistibly  to  the  conclusion  that  the 
same  man  desired  the  death  of  both  Barnet 
and  Cornish,  and  plotted  and  worked  to  ac- 
complish it.  Certainly  a  jury  are  at  liberty 
to  draw  that  inference,  and,  if  they  do,  the 
conclusion  will  necessarily  follow  that  Mol- 
ineux  was  the  criminal  actor  in  the  Cornish 
case,  because  he  was  positively  identified  as 
the  actor  in  the  Barnet  case,  both  by  the  tes- 
timony of  Beckman  and  by  Molineux's  de- 


scription of  himself  in  the  diagnosis  blank. 
The  evidence  in  the  Barnet  case  therefore 
tends  to  identify  Molineux  as  the  sender  of 
the  poison  package  in  the  Cornish  case,  thus 
supporting  the  evidence  of  the  lay  and  ex- 
pert witnesses  who  testified  that  the  address 
on  the  poison  package  sent  to  Cornish  was 
in  the  handwriting  of  Molineux.  The  Bar- 
net  evidence,  therefore,  is  strictly  within  one 
of  the  exceptions  referred  to  in  the  prevail- 
ing opinion.  It  is  said  in  People  v.  Dimick, 
107  N.  Y.  13,  32,  14  N.  E.  178,  that  the  peo- 
ple have  the  right,  when  it  is  material,  to 
give  proof  of  the  fac^  constituting  another 
crime,  and  have  it  submitted  to  the  jury  un- 
der proper  instructions,  although  such  proof 
may  be  inconclusive;  and,  if  this  view  of  a 
unanimous  court  in  that  case  should  be  fol- 


with  intent  to  steal,  rob,  and  kill.  On  the  trial 
of  the  Indictment  the  evidence  of  the  prosecut- 
ing witness  was  that  the  accused  attempted  to 
kill  him  by  shooting  him.  The  trial  Judge  ad- 
mitted the  testimony  as  part  of  the  res  geeta^ 
to  prove  the  Intent  to  steal,  rob,  and  kill.  It 
was  held  that  the  evidence  of  intent  to  kill  was 
pertinent  to  the  charge  brought,  and  the  prose- 
cuting witness  could  testify,  to  prove  that*  in- 
tent, that  be  was  actually  shot  while  the  de- 
fendant was  in  the  act  of  committing  the  crime 
alleged.  That  the  Incidents  immediately  and  di- 
rectly associated  with  the  act  are  part  of  the 
res  gest<g,  and,  as  such,  are  admissible  to  prove 
the  intent.  That  evidence  is  competent  where 
offenses  are  of  a  like  sort,  or  are  closely  con- 
nected, and  the  proof  is  pertinent  and  shows 
intent.  And  that  here,  not  only  the  offenses 
are  of  a  like  sort  and  closely  connected,  but  the 
intent  to  kill  was  an  element  of  the  crime 
charged.  State  v.  Desroches,  48  La.  Ann.  428, 
19  So.  250. 

On  a  trial  for  burglary  testimony  in  regard  to 
the  contemporaneous  theft  of  other  property  at 
the  time  of  the  alleged  burglary  is  admissible 
in  evidence,  notwithstanding  the  items  were  not 
alleii^ed  in  the  indictment,  as  a  part  of  the  res 
gestm  of  the  transaction,  to  aid  in  developing 
the  res  gest<E,  and  as  evidence  to  establish  the 
intent  of  the  party  in  committing  the  offense 
charged.  Ilayes  v.  State,  36  Tex.  Crim.  Bep. 
146,  85  S.  W.  983. 

Where  the  defendant  was  indicted  for  bur- 
glary with  an  attempt  to  commit  larceny,  testi- 
mony was  admitted  tending  to  show  larceny  on 
the  part  of  the  alleged  burglar,  and  it  was  said 
that  only  an  attempt  to  commit  larceny  was 
charged  in  the  information ;  that  larceny  was 
not,  under  the  larceny  laws  of  the  state,  an  es- 
sential ingredient  of  burglary ;  that  an  un- 
lawful entry  with  an  intent  to  commit  any  crime 
constitutes  burglary,  and  the  Intent  is  pre- 
sumed from  the  entry.  It  was  held  that,  con- 
ceding this  to  be  true,  the  proof  offered  did  not 
prejudice  the  case  of  the  defendant,  because, 
if  the  presumption  of  larceny  attached  no 
weight,  he  was  not  wronged  by  proof  of  the 
larceny;  and  that  in  any  event  this  evidence 
was  competent  as  being  part  of  the  res  gestce, 
for  the  purpose  of  showing  that  an  entry  was 
made,  and  the  circumstances  attending  the  en- 
try. State  V.  Burton,  27  Wash.  528,  67  Pac. 
1097. 

On  the  trial  of  an  indictment  for  burglary 
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of  a  schoolhouse  the  court  permitted  evidence 
to  be  given  of  the  theft  of  some  wire  and  a  cot- 
ton planter  from  another  place,  which  property 
was  found  at  the  house  of  defendant's  mother, 
where  defendant  and  his  two  brothers  lived. 
This  was  held  to  be  error  on  the  ground  that 
evidence  of  other  thefts,  with  which  defendant 
was  not  connected,  and  of  thefts  of  other  ar- 
ticles of  property,  and  from  other  and  different 
places  no  specific  time  as  to  when  said  other 
property  was  actually  taken  from  possession  of 
said  witness  being  given,  could  not  be  admitted 
as  a  part  of  the  res  gestw.  Hunt  v.  State  (Tex. 
Crim.  App.)  60  8.  W.  966. 

h.  Rohltery, 

TTpon  a  trial  for  robbery,  the  person  whom 
it  was  alleged  the  defendant  had  robbed,  npon 
his  examination  as  a  witness,  after  stating  how 
he  was  made  to  give  up  his  watch  and  money, 
was  asked  what  occurred  after  he  had  given  all 
the  property  he  had,  and  answered  that  the 
defendant  then  turned  his  attention  to  another 
person,  who  was  his,  witness's,  companion,  and 
pointed  his  gun  at  him.  This  testimony  was 
objected  to  on  the  ground  that  it  was  Irrele- 
vant and  incompetent  because  it  tended  to  show 
the  commission  of  another  distinct  offense.  The 
objection  was  overruled,  and  an  exception  re- 
served. It  was  held  that  there  was  no  error 
in  this  ruling ;  that  the  robbery  of  both  parties 
was  practically  one  act,  and  the  testimony  was 
odmissible  as  part  of  the  res  gesta.  People  v. 
Nelson,  85  Cal.  421,  24  Pac.  1006. 

Upon  an  appeal  from  a  conviction  of  robbery 
it  was  urged  by  accused  that,  because  the  in- 
dictment failed  Jointly  to  charge  the  offenses 
of  robbery  and  rape,  the  court  erred  in  admit- 
ting evidence  showing  that  he  slapped  the 
assaulted  party,  "choked  her  down,'*  and  com- 
mitted a  rape  upon  her,  immediately  before  com- 
mitting the  robbery  with  which  he  was  charged. 
It  was  held  that  the  objection  was  not  tenable. 
The  testimony  was  res  gesUe,  and  so  closely  con- 
nected and  interwoven  with  the  robbery  that,  If 
excluded,  an  intelligent  relation  of  the  facts 
establishing  such  robbery  could  not  be  made. 
The  indictment  is  sufficient  to  charge  the  of- 
fense of  robbery,  and  is  not  subject  to  the  crit- 
icisms sought  to  be  imposed  upon  it  by  the  mo- 
tion to  quash.  Davis  v.  State  (Tex.  Crim.  App.) 
23  S.  W.  684.  See  Davis  v.  State  (Tex.  Crim. 
App.)  23  8.  W.  6g5.,yi|i5,l»<JPfe)gle 
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lowed,  tbe  Bamet  evidence  would  be  compe- 
te&t»  although  direct  proof  of  the  Bending 
ci  tlie  Kutnow  powders  through  the  mails 
should  not  be  made  out  on  the  retrial. 

This  argument,  however,  has  proceeded  on 
the  aasumption  that,  in  order  to  justify  the 
retention  of  the  evidence  relating  to  the 
Bamet  crime,  it  is  necessary  to  establish 
every  element  relating  thereto,  which  neces- 
sarily includes  the  receipt  by  Bamet  of 
Kutnow  powders  through  the  mails.  Hear- 
say evidence  to  that  effect  was  admitted  by 
the  court,  and  its  admission  was  error;  but 
we  cannot  assume  that  on  the  new  trial 
which  is  about  to  be  ordered  the  people  will 
not  be  able  to  establish  that  fact  by  compe- 
tent evidence,  and  great  care  should  be  tak- 
en not  to  dose  the  door  against  such  evi« 


dence,  if  it  exists,  for  that  Justice  which 
the  safety  of  society  requires  and  the  law 
demands  has  not  as  yet  been  meted  out  to 
the  murderer  of  Mrs.  Adams. 

Haisht,  J.,  concurs. 

Gray,  J.,  dissenting; 

I  think  the  judgment  of  conviction  should 
be  reversed,  and  that  the  defendant  should 
have  a  new  trial,  for  error  in  the  admission 
of  testimony  relating  to  declarations  mode 
by  Bamet  to  hie  physician  of  his  having  re- 
ceived through  the  mail  Kutnow  powders,  of 
his  having  taken  a  dose  of  them,  and  of  hia 
condition  being  due  to  that  fact.  In  any 
view,  such  evidence  was  quite  incompetent^ 
and,  of  course,  prejudicial  to  the  defendant. 


L  Forgery, 

Upon  the  trial  of  an  information  for  forg- 
ing a  power  of  attorney  purporting  to  convey 
authority  to  transfer  real  estate,  evidence  that 
tbe  power  of  attorney  and  a  deed  purporting 
to  be  executed  by  the  attorney  named  therein 
were  both  In  the  handwriting  of  another  person, 
who  was  concerned  with  the  defendant  in  the 
fraud  which  was  iferpetrated  by  means  of  the 
two  documents  together,  is  admissible  as  con- 
stituting part  of  the  res  geetw.  People  v.  Mar- 
lon. 29  Mich.  81. 

On  a  prosecution  for  the  forgery  of  a  written 
Instrument  requesting  a  certain  person  to  per- 
mit the  defendant  to  have  a  bureau  on  the  cred- 
it of  tbe  purported  maker  of  the  Instrument,  evi- 
dence that  defendant  also  obtained,  on  the  faith 
of  the  instrument,  a  bedstead  was  held  to  be 
admissible,  notwithstanding  defendant's  objec- 
tion to  it  on  the  ground  that  the  paper  alleged 
to  have  been  forged  did  not  name  the  bedstead, 
and  did  not  appear  to  have  been  written  to  ob- 
tain a  bedstead.  The  court  said  that  the  sale 
and  delivery  of  the  bedstead  and  the  bureau,  and 
the  presentment  of  the  writing,  were  in  point 
of  time  coincident,  forming  part  of  the  same 
transaction ;  that  if,  through  the  medium  of  the 
writing,  defendant  obtained  credit  for  the  bed- 
stead, tliat  fact  could  properly  be  shown  as  in- 
dicative of  tbe  motives  for  its  false  making; 
that  while,  as  a  general  rule,  it  is  not  permis- 
sible on  a  trial  for  one  offense  to  prove  that 
accused  has  committed  another  and  different 
offense,  yet,  if  the  two  form  parts  of  the  res 
geetce,  the  one  Is  not  excluded  as  extraneous ;  it 
may  be  Important  as  indicative  of  notice  or  of 
tbe  acienter,    Hobbs  v.  State,  75  Ala.  1. 

).  Arson, 

In  People  v.  Jones,  123  Cal.  65,  55  Pae.  608, 
on  a  prosecution  for  arson  in  burning  a  dwell- 
ing house,  evidence  of  tbe  burning  of  other 
buildings  at  the  same  time  was  admitted,  over 
defendant's  objection,  for  the  purpose  of  prov- 
ing the  corpus  delicti,  and  also  In  corrobora- 
tion of  the  confession  of  the  defendant  that  bis 
codefendani,  after  setting  fire  to  the  bouse,  set 
fire  to  one  of  the  other  buildings. 

In  Rex  V.  Long,  6  Car.  &  P.  179,  the  prisoner 
had  been  charged  on  oath  before  a  magistrate, 
by  an  accessory  before  tbe  fact,  with  having  set 
fire  to  three  hay  ricks  belonging,  respectively, 
to  three  different  persons.  When  the  prisoner 
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was  apprehended  she  was  told  that  there  was  a 
very  serious  oath  laid  against  her  by  tbe  ac- 
cessory, who  had  sworn  that  she  had  set  fire  to 
the  ricks  of  the  three  different  persons.  Tbe 
prisoner  then  made  a  statement  which  the  trial 
Judge  allowed  to  be  given  in  evidence  upon  the 
trial  of  the  indictment.  There  were  three  in- 
dictments against  the  prisoner,  one  for  firing 
eaCh  rick.  The  ricks  were  all  set  on  fire,  one 
immediately  after  tbe  other,  and  were  within 
sight  of  each  other.  The  strongest  evidence 
being  as  to  tbe  last,  that  indictment  was  tried 
first.  The  confession,  however,  related  to  all 
three,  and  the  evidence  of  the  accomplice  as  to 
all  was  admitted,  as  all  constituted  part  of  the 
same  transaction. 

Upon  an  indictment  charging  tbe  prisoners 
with  having  feloniously,  voluntarily,  and  mali- 
ciously set  fire  to  a  certain  house,  evidence  was 
offered  to  prove  that  tbe  prisoners  were  present 
in  the  bouse  and  implicated  in  the  case  by  the 
finding  of  a  bed  and  blanket  in  their  possession, 
which  had  been  taken  out  of  the  house  at  the 
time  it  was  fired,  and  concealed  by  them  from 
that  time.  Buller,  J.,  doubted,  as  first,  whether 
such  evidence  of  another  felony  could  be  ad- 
mitted in  support  of  this  charge ;  but,  as  it 
seemed  to  be  all  one  act,  although  the  prison- 
ers came  twice  to  the  house  fired,  which  was  ad- 
Joining  their  own,  be  admitted  this  among  oth* 
er  evidence.  Blckman's  Case,  2  East  P.  C 
1035. 

k.  Other  crimesm 

Defendant  was  Indicted  for  tbe  manslaughter 
of  his  wife  by  seizing  and  dragging  her  by  the 
hair  of  her  head  and  throwing  her  with  force 
and  violence  upon  .a  sofa  giving  her  a  mortal 
wound,  of  which  she  died.  On  the  trial  the  gov- 
ernment was  allowed  to  prove  acts  of  violence 
by  defendant  upon  the  deceased,  other  than  those 
which  it  was  claimed  caused  her  death.  It  was 
held  that  the  evidence  was  admissible;  that, 
while  it  was  undoubtedly  true  that  neither  proof 
of  another  distinct  felony,  nor  proof  of  another 
distinct  assault  upon  the  deceased,  was  admis- 
sible, the  evidence  In  this  case  was  not  of  that 
description,  being  limited  to  acts  of  violence  on 
tbe  same  evening,  and  only  a  short  time  before 
her  death.    State  v.  Pike,  65  Me.  111. 

In  Qallaher  v.  State,  101  Ind.  411,  it  was  held 
that,  upon  the  trial  of  an  indictment  for  a  riot, 
it  Is  competent  to  prove  what  was  said  and  done 
by  persons  during  tbe  time  they  were  engaged 
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With  respect  to  the  evidence  relating  to  the 
death  of  Bamet,  with  some  hesitation  I  have 
peached  the  conclusion  that  it  wsts  admissi- 
ble, within  the  recognized  exceptions  to  the 
rule  which  excludes  proof  by  the  prosecution 
of  another  crime.  Unless  the  evidence  was 
relevant  to  connect  the  defendant  with  the 
commission  of  the  crime  charged  in  the  in- 
dictmenti  it  was  immaterial,  and  its  effect 
could  not  have  been  other  than  prejudicial 
to  his  case.  But  it  is  well  established  that 
evidence  of  facts  which  show,  or  tend  to 
show,  the  commission  of  another  crime,  is 
not,  for  that  reason,  inadmissible  against 
the  defendant,  if  they  tend  to  prove  his  g^ilt 
under  the  indictment.  If  these  other  dam- 
aging or  criminating  facts  throw  any  light 
upon  motive  or  intent,  if  they  establish  the 
absence  of  mistake  or  accident,  if  they  Ex- 


hibit ft  scheme  involving  the  commission  of 
several  crimes,  or  if  they  may  become  a 
means  of  identification  of  the  person 
charged  with  the  commission  of  the  crime  on 
trial,  they  become  admissible  for  the  pur- 
pose. The  theory  of  the  prosecution  was 
that  the  defendant  had  caused  Bamet's 
death  by  poison  from  motives  of  jealousy, 
and  had  attempted  to  poison  Cornish  from 
motives  of  hatred,  pravcked  by  personal  con- 
flicts and  quarrels.  It  is  plain  that  there 
could  be  no  common  motive,  and  the  theory 
of  the  prosecution  could  only  become  serv- 
iceable if  the  evidence  relating  to  the  com- 
mission of  a  former  crime  would  identify 
the  defendant  as  the  common  perpetrator  of 
both  crimes.  In  my  opinion,  all  of  the  ex- 
ceptions to  the  general  rule  of  evidence  men- 
tioned may  be  eliminated  as  of  useless  con- 


In  the  riot,  as  constituting  part  of  the  res  gestce; 
and  that,  if  the  violent  or  disorderly,  conduct  of 
the  rioter  results  in  Injury  to  property,  and  the 
act  causing  the  injury  is  committed  during  the 
riot,  the  state  may  prove  the  act  which  caused 
the  injury.  That  this  evidence  is  not  admitted 
for  the  purpose  of  establishing  another  offence, 
but  because  it  Is  part  of  the  occurrence  which 
constitutes  the  riot,  and  tends  to  show  that  the 
conduct  of  the  defendant  was  riotous  and  vio- 
lent. 

Defendant  and  another  were  Indicted  for  a 
conspiracy  to  induce  a  firm  of  retail  liquor  deal- 
ers to  violate  the  revenue  law  by  sale  of  a  larg- 
er quantity  of  liquor  than  such  dealers  were 
allowed  to  make,  for  the  purpose  of  extorting 
money  from  them.  It  was  held  that,  on  the 
trial  of  the  indictment,  it  was  competent  to  ad- 
mit in  evidence  that,  at  the  same  time  and 
place  that  the  complaint  was  made  against 
the  persons  named  in  the  indictment,  complaint 
was  made  by  the  same  party  against  another 
firm  for  a  violation  of  the  same  law,  since 
the  two  complaints  were  so  closely  connected 
that  in  proving  one  it  was  almost  impractica- 
ble to  avoid  mention  of  the  other.  The  court 
said  further :  "But,  even  if  it  had  been  practi- 
cable, we  do  not  think  it  was  essential.  .  .  . 
The  two  were  so  Inseparably  associated  In  time, 
and  doubtless  in  motive  also,  that  each  may 
properly  be  said  to  have  been  intimately  con- 
nected with  the  ree  geata  of  the  other,  and 
therefore  admissible  in  evidence  with  the  other 
surrounding  circumstances."  People  v.  Saun- 
ders. 25  Mich.  119. 

Where  defendant  was  charged  with  having 
conspired  with  a  person  named  and  others  un- 
known to  raiae  iuHurrections  and  obstruct  the 
laws ;  and  it  was  proved  that  the  accused  and 
the  person  named  were  members  of  a  chartist 
lodge,  and  that  they  were  at  the  house  of  the 
latter  on  a  certain  day ;  and  that  the  defendant 
directed  the  people  there  assembled  to  go  to 
a  race  course  at  a  certain  place,  evidence  that 
the  person  named  in  the  indictment  with  de- 
fendant had,  at  an  earlier  part  of  the  day, 
directed  other  persons  to  go  to  the  same  race 
course  was  properly  received;  and,  it  being 
proved  that  such  person  and  an  armed  party 
of  the  persons  assembled  went  from  a  certain 
inn,  evidence  was  admissible  of  what  such  per- 
son said  at  the  inn,  as  all  of  these  facts  were 
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part  of  one  transaction.  Beg.  v.  Shellard,  9 
Car.  &  P.  277. 

On  a  trial  for  unlawfully  carrying  a  pistol, 
it  is  legitimate,  as  res  geaicPy  to  prove  that  de- 
fendant presented  his  pistol  at  a  person  with 
whom  he  was  engaged  in  a  quarrel.  O'Neal  v. 
State,  32  Tex.  Crim.  Rep.  42,  22  S.  W.  25. 

The  cases  here  cited  are.  additional  author- 
ities as  to  when  evidence  of  the  other  offense 
is  admissible  as  re«  geata:  Cross  v.  People, 
47  111.  152,  95  Am.  Dec.  474 ;  People  v.  Kemp, 
76  Mich.  410,  43  N.  W.  439;  Jones  v.  State, 
14  Tex.  App.  85 ;  Jacobs  v.  State,  28  Tex.  App. 
79.  12  S.  W.  408;  Barton  v.  State,  28  Tex. 
App.  483,  13  S.  W.  783;  Leeper  v.  State,  29 
Tex.  App.  63,  14  S.  W.  898;  Morris  v.  State, 
30  Tex.  App.  95,  16  S.  W.  767 ;  Fielder  v.  State. 
40  Tex.  Crim.  Rep.  184,  49  S.  W.  376 ;  State  v. 
Eastwood,  73  Vt  205,  50  Atl.  1077. 

VIII.  Relevancy* 

a.  Murder, 

The  reasoning  of  the  court  in  State  v.  Nu- 
gent, 71  Mo.  136,  was  that,  as  the  defendant  was 
Indicted  for  murder  in  the  first  degree,  the  state 
had  the  right  to  introduce  any  evidence  to  show 
that  the  killing  was  of  that  degree.  That,  if  the 
evidence  complained  of  was  admissible  to  show 
wilfulness,  it  was  impossible  to  see  why  it  was 
not  also  competent  to  show  deliberation,  which, 
no  less  than  wilfulness,  is  one  of  the  constit- 
uent elements  of  murder  in  the  first  degree. 
That,  if  what  transpired  when  the  homicide 
was  committed  only  shows  murder  of  the  sec- 
ond degree,  evidence  of  the  state  tending  to 
show  the  higher  grade  of  offense  with  which  the 
defendant  is  charged  cannot  be  excluded.  That 
if  this  were  not  so,  the  slayer  could  seek  the 
opportunity  to  kill  when  nothing  could  be  shown 
but  the  intentional  killing,  and  thus  secure  the 
exclusion  of  ail  evidence  of  previous  threats, 
malignity,  and  attempts  upon  the  life  of  the 
deceased,  and  defy  the  state  to  prove  the  murder 
of  which  he  is  guilty  as  charged.  That,  if  the 
fact  of  the  commission  of  a  former  crime  has 
no  tendency  to  prove  the  commission  of  the 
one  for  which  the  accused  is  on  trial,  or  any 
essential  ingredient  of  the  latter,  it  is,  of  course. 
Inadmissible  for  any  purpose ;  and  this  is  as 
far  as  any  case  has  gone  in  that  direction.  But 
that,  if  the  commission,  or  attempt  to  commit. 
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sideration,  except  that  which  makes  all  le- 
gal evidence  admissible  for  the  identification 
of  the  defendant.  I  cannot  perceive  its  rele- 
vancy for  the  purpose  of  proving  intent,  or 
the  absence  of  mistake,  or  accident.  The  de- 
fendant was  shown  to  be  familiar  with  the 
use  of  chemicals,  and  to  have  all  the  oppor- 
tunities to  concoct  the  particular  poison 
which  Cornish  received  through  the  mail, 
and  from  the  taking  of  which  Mrs.  Adams 
subsequently  died.  If  the. evidence  showed 
that  he  had  sent  this  bottle  containing  its 
poisonous  compound  to  Cornish,  the  feloni- 
ous intention  would  be  evident,  and  there 
would  be  no  room  for  the  idea  of  ignorance, 
mistake,  or  accident.  It  would  be  unneces- 
sary to  enter  upon  the  proof  of  the  other 
criminating  facts  in  order  to  supply  those 
elements  of  a  case.    Neither  is  it  conceiv- 


able that  the  Bamet  evidence  would  be  ad- 
missible to  prove  a  scheme  which  involved 
the  commission  of  further  crimes  in  connec- 
tion with  the  killing  of  Bamet.  There  was 
no  pretense  of  that.  But  there  may  be  suffi- 
cent  in  the  circumstances  of  Barnet's  death 
to  furnish  support  for  the  theory  that  the 
same  person  committed  both  crimes,  and, 
with  other  circumstances  testified  to,  to 
tend  to  an  identification  of  the  defendant. 
The  rarity  of  the  deadly  drug  used  within  a 
few  weeks  in  both  cases,  its  concealment  in 
the  same  kind  of  powders  as  taken  by  Mrs. 
Adams  .and  as  found  in  Bamet 's  room  after 
his  death,  and  the  u.se  of  the  mail  by  the 
sender  of  the  poison,  in  connection  with  the 
evidence  showing,  or  tending  to  show,  that 
defendant  made  use  of  the  names  of  Bamet 
and  of  Cornish  in  the  hiring  and  use  of  pri- 


another  crime  tends  to  establish  the  commis- 
sion of  the  crime  in  question,  or  any  fact  which 
is  one  of  its  constituent  elements,  it  is  ad- 
missible, just  as  any  other  evidence,  to  estab- 
lish tlie  fact ;  and  the  state  cannot  be  deprived 
of  mich  evidence  because  it  proves  the  accused 
guilty  of  another  and  distinct  offense. 

uu  a  trial  for  murder  it  appeared  from  the 
evidence  that  the  defendant  attempted  to  cut 
his  victim  with  a  knife  during  the  night  pre- 
ceding the  evening  on  which  he  murdered  her; 
and  that  on  the  morning  of  tl)e  day  on  which 
she  was  Icilled  she  went  Into  the  room  of  an 
acquaintance  near  by  and  exhibited  a  cut  in 
her  dress  near  the  left  thigh.  The  court  stated  : 
'This  person  testified  to  seeing  the  deceased,  at 
the  time  stated,  with  a  dress  on  which  had  the 
anearance  of  having  been  cut  with  a  knife. 
What  the  deceased  said  at  that  time  wasexclu  '- 
ed  by  the  court ;  what  the  witness  saw  was  ad- 
mitted, and  we  think  properly.  The  defendant 
could  not  be  connected  with  the  cut  in  the  dress 
by  the  statements  of  the  deceased ;  hut  it  would 
have  been  competent  to  connect  him  therewith 
by  other  evidence,  direct  or  circumstantial.** 
State  V.  Lewis,  80  Mo.  110. 

On  the  trial  of  a  person  for  the  murder  of  his 
wife,  evidence  tending  to  show  that  the  de- 
fendant did  not  entertain  a  proper  regard  and 
affection  for  his  wife;  that  he  had  previously, 
and  more  than  once,  committed  brutal  assaults 
upon  her  when  he  was  excited  by  ungovernable 
passion ;  that  he  had  struck  and  kicked  her, 
even  when  she  was  sick,  without  any  apparent 
provocation, — is  competent,  because  it  shows 
how  the  defendant  had  treated  his  wife,  and 
how  Insensible  he  was  at  times  to  her  welfare, 
and  was  evidence,  together  with  the  other  facts 
and  circumstances,  from  which  an  inference 
could  be  made  as  to  the  truth  and  probability 
of  the  main  charge,  and  was,  therefore,  proper 
to  be  considered  by  the  jury.  Boyle  v.  State, 
«1  Wis.  440,  21  N.  W.  289. 

Upon  the  trial  of  an  indictment  for  murder 
It  appeared  that  the  victim  was  shot  and  killed 
by  the  defendant  on  the  day  of  a  municipal  elec- 
tion ;  and  on  the  trial  the  prosecution  was  per- 
mitted to  prove,  among  other  things,  that  the 
defendant  and  his  confederates  were  engaged 
In  open,  notorious,  and  outrageous  violations  of 
the  election  law  by  openly  and  unlawfully  vot- 
ing and  procuring  others  to  vote  upon  the 
names  of  other  persons  at  the  election;  and 
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that  the  deceased  was  killed  while  interfering 
to  prevent  such  violations  of  the  election  law. 
The  court  of  appeals,  in  affirming  a  conviction 
and  an  order  denying  a  motion  for  a  new  trial, 
held  that  evidence  which  is  relevant  to  the  is- 
sue  by  tending,  for  example,  directly  to  explain 
or  characterize  the  act  which  is  in  question,  on 
a  criminal  trial  has  never  been  held  incompetent 
or  inadmissible  because  it  also  tends  to,  or  does, 
prove  the  accused  guilty  of  another  crime ;  and 
that  the  evidence  in  question,  of  the  commis- 
sion of  crimes  against  the  election  law  by  the 
defendant,  came  under  the  latter  rule.  People 
V.  Shea,  147  N.  Y.  78,  41  N.  E.  505. 

The  facts  upon  which  defendant  was  con- 
victed as  being  an  accessory  to  a  murder  were 
that,  after  the  homicide,  and  after  the  princi- 
pal had  mounted  a  horse  and  disappeared,  the 
defendant  charged  the  only  two  other  witnesses 
present  to  testify  on  the  inquest  to  an  untruth- 
ful statement  fabricated  by  himself  for  the  pur- 
pose of  favoring  the  acquittal  of  the  princi- 
pal. It  was  held  that  such  facts  would  consti- 
tute the  defendant  an  accessory  within  the  pur- 
view of  the  statute,  and  that  the  circumstance 
that  such  facts,  if  proved,  would  constitute 
the  crime  of  subornation  of  perjury  would  not 
prevent  the  prosecution  of  the  accused  as  an 
accessory  to  murder.  Blakely  v.  State,  24  Tex. 
App.  616,  7  S.  W.  233. 

Upon  a  trial  for  murder  evidence  of  the  lar- 
ceny of  a  pistol  of  the  same  caliber  as  the  bul- 
lets which  caused  the  'homicide  is  admissible. 
People  V.  Ebanks,  117  Cal.  652,  40  L.  R.  A.  269, 
49  Pac.  1049. 

On  the  trial  of  an  indictment  for  murder,  evi- 
dence that  the  shooting  which  resulted  in  the 
death  of  the  person  killed  was  done  at  the  time 
of,  or  just  after,  an  altercation  between  the  ac- 
cused and  his  victim  in  regard  to  a  post  which 
defendant  had  set  in  the  public  highway,  which 
was  the  canse  of  the  altercation  mentioned,  the 
act  of  the  defendant  in  setting  the  post  in  the 
highway  being  a  misdemeanor,  a  separate  and 
distinct  offense,  wholly  foreign  and  irrelevant 
to  the  cause  then  in  hand,  is  incompetent  and  in- 
admissible; as  is  also  testimony  showing  that, 
some  years  before,  the  defendant  had  drawn  a 
knife  upon  a  witness  in  the  case, — as  the  only 
effect  of  testimony  of  this  character  was  to 
distract  the  attention  of  the  Jury  from  the  real 
issues  in  the  case,  and  to  fill  their  minds  with 
21 


New  York  Goubt  or  Appeals. 


Oct., 


vat«  letter  boxes  for  Tarious  purposes,  in- 
cluding the  procuring  of  patent  medicines, 
all  of  these  facts  would,  if  competently 
proved,  have  a  tendency  to  show  a  unity  or 
similarity  of  mental  plan  and  operation,  and 
bear  upon  defendant's  identification,  how- 
ever inconclush'e  in  themselves.  While,  for 
the  reasons  I  have  briefly  assigned,  I  think 
the  evidence  relating  to  Bamet's  death  was 
not  inadmissible  for  the  prosecution's  .case, 
the  admission  of  the  testimony  of  the  physi- 
cians as  to  what  Bamet  told  them  about  the 
reception  and  the  taking  of  the  powders  was 
distinct  error,  and,  in  view  of  the  nature  of 
the  case  made,  one  which  cannot  be  over- 
looked. It  was  objectionable  as  being  hear- 
say evidence,  and  as  not  told  for  the  purpose 
of  treatment.  Without  that  testimony  there 
was  no  evidence  that  Bamet  received  any 
Kutnow  powder  containing  the  poisonous 
admixture  through  the  mail,  or  that  he  took 
any  of  it,  except  as  might  be  inferred  from 
the  autopsy  performed  upon  his  body  some 
time  after  Mrs.  Adams'  death.  If  those  ma- 
terial facts  should  be  competently  proved 
upon  another  trial,  I  am  of  the  opinion  that 
the  circumstances  of  Barnet's  death  would 


be  within  the  province  of  the  jury  to  pass 
upon  as  determining,  in  connection  with  all 
the  other  facts  and  circumstances,  whether 
the  same  person  poisoned  Bamet  and  at- 
tempted to  poison  Cornish,  and  whether 
they  pointed  conclusively  to  the  defendant 
as  the  criminal  agent. 

As  to  the  handwriting  evidence,  I  concur 
with  Judge  Werner's  Cfmstruction  of  the 
^atutes;  but,  while  conceding  the  admissi- 
bility of  opinion  evidence  as  to  handwritings 
I  am,  nevertheless,  indisposed  to  concede  to 
it  such  evidentiary  character  and  strength 
as,  like  a  fact,  to  constitute  a  link  in  the 
chain  of  circumstantial  evidence  upon  which 
a  capital  conviction  shall  depend.  Such  evi- 
dence is  entitled  to  be  considered  by  the  jury 
as  corroborative  of  other  evidence  connect- 
ing the  defendant  with  the  commission  of 
the  crime. 

In  view  of  the  responsibility  imposed  up- 
on this  court  in  capital  cases,  I  think  that 
the  circumstances  relied  upon  to  support  the 
defendant's  conviction  should  be  such  as, 
when  considered  with  the  opinion  evidence, 
to  convince  the  mind  of  its  absolute  correct- 
ness. 


prejudice  against  the  accuBed.    State  v.  Parker, 
96  Mo.  382,  9  8.  W.  728. 

b.  Rape, 

Vhe  prisoner  was  Indicted  for  having  com- 
mitted a  rape  upon  the  person  of  his  grand- 
daughter, a  child  under  the  age  of  ten  years. 
It  having  appeared,  on  cross-examination  of  the 
little  girl,  that  the  act  for  which  the  prisoner 
was  indicted  had  not  caused  her  any  pain, 
It  was  proposed,  on  re-exam Ination,  to  ask  the 
witness  whether  her  grandfather  had  done  the 
same  thing  to  her  on  previous  occasions.  Coun- 
sel for  the  prisoner  objected  to  this  question  as 
leading  to  the  admission  of  evidence  which 
would  support  another  indictment  for  a  dis- 
tinct felony.  The  court  admitted  the  evidence 
as  tending  to  explain  the  circumstance  that  the 
act  in  question  had  not  occasioned  any  pain. 
Reg.  V.  Chambers,  3  Cox  C.  C.  92. 

See  People  v.  Fulta,  109  Cal.  258,  41  Pac. 
1040,  XVT.,  a,  1,  infra, 

JJefendant  and  another  were  charged  with  the 
offense  of  rape.  After  giving  evidence  of  the 
commission  of  the  offense  on  the  6th  day  of 
June,  1870,  the  prosecuting  witness  was  then 
aslEcd  to  state  fully  the  particulars  of  what  oc- 
curred on  the  9th  of  December  previous.  This 
was  objected  to,  but  allowed,  and  she  stated 
the  facts  of  a  rape  which  she  said  was  com- 
mitted upon  her  on  that  day  by  the  defendant, 
and  added  that  she  immediately  communi- 
cated the  particulars  to  two  women,  whom  she 
named,  but,  by  their  advice,  refrained  from  men- 
tioning it  further.  This  rape  was  accomplished 
by  threats  of  personal  violence.  It  was  held 
that  the  evidence  was  admissible  as  explain- 
ing, to  some  extent,  the  fear  the  witness  was 
under,  and  as  tending  to  account  for  her  sub- 
mission to  the  will  of  the  defendant  on  tbe 
occasion  charged  In  the  information.  In  aub- 
mitting  it  to  the  Jury  the  judere  had  Instructed 
them  that  they  were  to  regard  it  for  that  pur- 
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pose  only.  The  prosecutrix  had  testified,  in  re- 
lation to  the  offense  charged  in  the  information, 
that  she  had  submitted  through  fear  occasioned 
by  threats  of  the  defendant  to  take  her  life 
in  case  she  did  not.  Strang  v.  People,  24  Mich. 
1. 

Evidence  of  larceny  from  a  person  other  than 
the  prosecutrix,  committed  in  a  room  adjoining 
that  in  which  the  rape  for  which  defendant  is 
being  tried  was  committed,  is  incompetent  Dab- 
ney  v.  State  (Miss.)  33  So.  973. 

c.  Larceny, 

On  a  prosecution  for  stealing  sheep,  evidence 
of  the  larceny  of  a  large  number  of  sheep  of 
another  person,  which  had  previously  been  herd- 
ed together  with  the  sheep  alleged  to  have  been 
stolen  from  the  prosecutor;  and  that  all  the 
sheep  were  found  by  such  other  person  after 
the  larceny  of  his  own  and  the  alleged  lar- 
ceny of  the  prosecutor*s  sheep,  still  together.  In 
the  possession  of  the  same  parties, — is  admissi- 
ble as  a  circumstance  which  may  be  taken,  in 
connection  with  other  evidence,  to  establish 
the  larceny  of  the  prosecutor's  sheep,  as  it  is 
not  evidence  of  a  distinct  felony  committed  by 
the  same  parties  at  a  different  time.  People 
V.  Robles,  34  Cal.  591. 

A  servant  in  the  employ  of  the  prosecutor 
was  indicted  for  stealing  a  half  penny.  Hav- 
ing some  suspicion,  the  employer  marked  a 
quantity  of 'pence  and  half  pence,  and  put  them 
into  a  bureau,  which  he  locked  and  took  away 
the  key.  On  the  9th  of  July  he  missed  one  half 
penny,  and  on  the  13th  of  the  same  month  oth* 
ers  were  taken.  When  the  prosecutor  had  proved 
the  loss  of  tbe  one  half  penny,  he  was  going 
to  prove  the  loss  of  the  others,  when  counsel 
for  the  prisoner  objected,  contending  that,  hav- 
ing proved  all  that  was  laid  in  the  indictment, 
the  prosecutor  could  not  give  evidence  of  an- 
nthpr  taking,  at  another  time,  as  that  mudt 
form  the  subject-matter  of  a  separate  charge. 
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The  prosecution  claimed  that  the  latter  evi- 
dence was  necessary  for  the  support  of  the 
charge  on  which  the  prisoner  was  then  being 
tried,  whereupon  the  court  said  that.  If  that 
was  the  case,  he  should  admit  the  evidence,  since 
it  did  not  matter  that  it  might  apply  to  another 
charge,  if  it  he  relevant  and  necessary  for  the 
support  of  this.     Reg.  v.  May,  1  Cox  C.  C.  236. 

In  State  v.  Dauhert,  42  Mo.  242,  the  court, 
after  reversing  the  case  for  other  reasons,  said : 
'*As  this  case  will  be  remanded  for  another  trial, 
or  further  proceedings,  we  deem  It  only  neces- 
sary to  glance  at  one  or  two  remaining  points. 
The  court  erred,  palpably,  in  admitting  testi- 
mony of  ditferent  acts  of  larceny,  when  they 
were  entirely  disconnected  with  the  offense 
charged  In  the  Indictment,  and  had  no  real  ten- 
dency to  prove  the  same.  Upon  the  trial  of  an 
Indictment  for  larceny,  evidence  of  the  com- 
mission of  a  separate  and  distinct  larceny  from 
that  charged  Is  Inadmissible.  State  v.  Qoetz, 
34  Mo.  85  [impra.  III.  a,  1].  But  where  the 
evidence  offered  directly  tends  to  prove  the  par- 
ticular crime  charged.  It  is  to  be  received,  al- 
though It  may  also  tend  to  prove  the  commis- 
sion of  another  separate  and  distinct  offense. 
State  V.  Harrold,  38  Mo.  406  [supra,  V.  a,  4]." 

Upon  the  trial  of  an  indictment  for  the  lar- 
ceny of  a  shilling,  after  It  was  proved  that  a 
constable  had  taken  the  prisoner  into  custody, 
and  had  found  upon  him  a  marked  shilling 
which  had  been  put  into  the  till  of  the  prose- 
cutor, it  was  proved  that  the  prisoner,  upon  in- 
quiry if  he  had  about  him  any  more  of  the 
prosecutor's  money,  produced  some  half  crowns, 
and,  the  witness  being  about  to  testify  as  to  a 
statement  made  by  the  prisoner,  the  receipt  of 
the  statement  was  objected  to  as  It  related  to 
a  different  felony.  The  counsel  for  the  prose- 
cution thereupon  claimed  that  it  was  a  state- 
ment accompanying  an  act  done  by  the  prisoner 
while  in  custody  on  charge  of  the  offense  for 
which  he  was  indicted ;  that  it  was  part  of  the 
whole  transaction,  and  could  not  be  severed 
from  that  watch  preceded  and  followed  it;  and 
that,  If  nothing  more.  It  was  evidence  to  show 
the  prisoner's  access  to  the  prosecutor's  till. 
Tbe  prisoner's  counsel  stated  that,  if  the  half 
crowns  were  stolen,  the  taking  of  them  was  a 
distinct  felony;  and,  if  they  were  not  stolen, 
the  statement  could  be  of  no  value.  The  court 
■aid:     "I  think  this  evidence  is  inadmissible. 

1  shall  reject  the  statement."     Reg.  y.  Butler, 

2  Cox  C.  C.  132,  2  Car.  ft  K.  221. 

On  trial  of  an  Indictment  charging  accused 
as  accesvry  after  the  fact  to  a  grand  larceny 
alleged  to  have  been  committed  by  another  per- 
son, the  state  was  permitted  to  prove,  by  the 
person  whose  property  was  stolen,  a  declaration 
of  tbe  principal  as  to  defendant's  participation 
In  the  theft  of  a  horse  belonging  to  another 
person,  stolen  about  the  time  that  the  witness's 
mare  was  stolen.  It  was  held  that  this  testi- 
mony should  have  been  excluded;  that  the  de- 
fendant was  indicted,  not  for  stealing  that 
horse,  or  as  an  accessory  after  the  fact  to  that 
theft,  but  as  an  accessory  after  the  fact  to  the 
stealing  of  the  witness's  mare;  that  there  was 
no  such  intimate  connection  between  the  two 
crimes  that,  in  proving  the  one,  the  evidence 
necessarily  tended  to  prove  the  other.  State 
T.  Reed,  85  Mo.  194. 

Where  several  felonies  are  parts  of  the  same 
transactloi),  evidence  of  all  is  admissible  on  the 
trial  of  an  indictment  for  any  of  them.  This 
rule,  however,  does  not  apply  to  a  case  where  a 
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charge  of  larceny  allefred  to  have  been  com- 
mitted on  one  day  is  attempted  to  be  established 
by  proof  of  another  larceny  committed  on  a 
different  day,  although  from  the  same  party 
and  under  the  same  employment  Snapp  v.  Com. 
82  Ky.  173. 

Upon  a  trial  for  stealing  a  horse  it  Is  im- 
proper for  the  district  attorney  to  ask  a  wit- 
ness in  regard  to  a  certain  mule  claimed  to  have 
been  stolen,  as  the  testimony  in  regard  there- 
to, even  If  tbe  defendant  was  connected  with 
the  taking  of  the  mule,  was  not  pertinent  or  rel- 
evant to  the  case.  Tijerina  v.  State  (Tex. 
Crlm.  App.)  74  S.  W.  913. 

d.  False  pretenaes. 

An  indictment  alleged  that  the  defendant  ob- 
tained money  from  persons  named,  by  falsely 
pretending  to  them  that  a  certain  great  fund 
had  been  left  under  a  legacy  for  the  estab- 
lishing of  a  charitable  institution  of  deposit 
for  a  certain  class  of  people;  that  such  an  in- 
stitution had  been  established  and  carried  on ; 
that  there  was  a  branch  department  of  such 
institution  in  a  certain  city;  and  that  the  de- 
fendant was  the  president  of  such  branch  de- 
partment There  was  evidence  at  the  trial  that 
the  defendant's  assignee  in  insolvency  told  the 
defendant  that  there  was  a  deficiency  of  prop- 
erty to  a  large  amount,  and  urged  her  to  tell 
him  if  she  had  any  means  to  make  up  this 
deficiency,  and  about  the  circumstances  of  tbe 
institution  and  in  regard  to  its  directors;  and 
that  the  defendant  refused  to  give  him  any  in- 
formation as  to  any  of  these  particulars.  It 
was  held  that  evidence  was  admissible  to  show 
that  the  defendant  had  received  from  other 
persons  than  those  named  in  the  Indictment  a 
sum  larger  than  the  deficiency,  and  had  given 
notes  and  deposit  books  therefor ;  and  that  this 
evidence,  coupled  with  the  defendant's  refusal 
to  give  the  information  desired  by  the  assignee, 
and  proof  that  the  sum  received  had  mostly  dis- 
appeared, and  that  no  trace  of  such  institution 
or  of  the  disposal  of  the  property  could  be  found, 
tended  to  show  that  the  defendant's  represen- 
tations in  regard  to  the  existence  of  the  insti- 
tution were  false.  Com.  v.  Howe,  132  Mass. 
250. 

Upon  the  cross-examination  of  one  defend- 
ant on  the  trial  of  an  indictment  against  two 
for  obtaining  money  by  false  pretenses,  several 
letters  written  by  the  other  defendant  to  the 
defendant  witness  were  put  in  evidence  by  the 
government,  under  the  objection  of  the  defend- 
ant who  wrote  them.  Some  of  the  letters  had 
reference  to  the  transaction  with  the  prosecu- 
tor. It  was  held  that  the  government  could 
show  the  entire  history  of  the  fraud  perpe- 
trated on  the  prosecutor  from  the  conception  of 
the  scheme  by  the  defendants  to  its  consumma- 
tion. That  this  evidence  by  the  letters  was 
competent  as  tending  to  prove  the  offense 
charged ;  and,  if  they  also  disclosed  the  fact 
that  other  similar  crimes  had  been  committed, 
or  that  attempts  had  been  made  to  commit 
them,  this  did  not  render  the  letters  incompe- 
tent Com.  V.  Blood,  141  Mass.  571,  6  N.  E. 
760. 

On  the  trial  of  an  Indictment  for  obtaining 
money  under  false  pretenses,  the  evidence 
showed  that  the  prisoner,  in  July,  called  upon 
the  prosecutrix  and  made  false  representations 
relative  to  a  benefit  club,  but  failed  on  this 
occasion  to  obtain  any  money.     In  August  fol- 
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lowfnjir  he  aj^a In 'called  relative  to  the  club, 
and  referred  to  the  previous  conversation.  The 
jury  found  that  the  money  was  obtained  by  rea- 
son of  the  false  pretenses  made  in  the  several 
conversations.  It  was  held  that,  if  the  two 
conversations  were  connectible,  it  was  compe- 
tent for  the  Jury  so  to  connect  them,  and  the 
prisoner  was  properly  convicted.  Reg.  v.  Wel- 
man,  Dears.  C.  C.  188.  22  L,  J.  M.  C.  N.  S.  118, 
17  Jur.  421,  1  Week.  Rep.  361,  6  Cox  C.  C.  153. 

Where,  on  the  trial  of  an  indictment  for  ob- 
taining money  on  false  pretenses,  the  charge 
being  that  the  defendant  had  collected  money 
belonging  to  a  Arm  after  revocation  of  his  au- 
thority to  do  so,  evidence  of  declarations  of  de- 
fendant relative  to  the  loss  of  a  sum  of  money 
by  him  at  a  house  of  ill  fame,  long  before  the 
act  complained  of  in  the  indictment,  which  tes- 
timony was  ofTered  to  show  why  the  defendant 
was  dismissed  from  the  service  of  the  firm,  was 
held  to  be  admissible  to  prove  the  revocation  of 
his  authority,  and  notice  to  him  of  that  revo- 
cation, and  the  time  and  manner  of  its  taking 
place.  That,  although  evidence  of  one  offense 
is  not  admissible  for  the  purpose  of  proving  the 
charge  of  another,  yet  it  may  be  so  connected 
with  the  proof  of  a  relevant  and  material  fact 
that  its  Introduction  cannot  be  avoided.  Com. 
V.  Call,  21  Pick.  515,  32  Am.  Dec.  284.     - 

C.  Burylary. 

On  a  trial  for  house  breaking  and  larceny, 
the  prosecutor  when  on  the  stand  was  permitted 
to  testify,  against  the  objection  of  counsel  for 
the  defendants,  that  one  of  the  defendants  ad- 
mitted to  the  prosecutor  that  he  had  previously 
robbed  the  store,  while  he  was  in  the  employ- 
ment of  the  prosecutor,  for  which  he  was  dis- 
charged. It  was  held  that,  where  the  evidence 
tends  to  show  that  the  series  of  offenses  are  so 
connected  together  as  practically  to  constitute 
a  continuous  transaction,  then  it  is  competent 
to  receive  evidence  of  such  continuous  offenses ; 
and  that,  in  view  of  the  fact  that  defendant  had 
"been  discharged  from  the  service  of  the  prose- 
cutor on  account  of  these  previous  robberies, 
and  especially  in  view  of  the  fact  that  he  had 
declared  that  he  did  not  intend  to  work,  and 
that,  if  he  did  not  make  his  support  out  of 
the  prosecutor,  he  would  make  it  out  of  some- 
body else,  it  could  not  be  said  that  the  evi- 
dence objected  .to  was  incompetent  as  to  him. 
State  V.  Weldon,  39  S.  C.  318^  24  L.  R.  A  126, 
17   S.    B.   688. 

In  Mason  v.  State,  42  Ala.  532,  the  court 
said  that,  although  evidence  offered  in  support 
of  an  indictment  for  felony  be  proof  of  another 
felony,  that  circumstance  does  not  render  it 
inadmissible,  if  the  evidence  be  otherwise  re- 
ceivable. In  this  case  the  conviction  of  the 
prisoners  depended  entirely  upon  circumstantial 
evidence.  The  indictment  was  for  burglary,  and 
the  trial  court  had  admitted  evidence  of  cir- 
cumstances in  regard  to  two  other  distinct  bur- 
glaries. The  court  held  that  any  indications 
of  guilt  arising  from  the  conduct,  demeanor, 
or  expressions  of  the  parties  were  legal  evidence 
against  them ;  that  in  making  inquiry  as  to 
these  indications,  the  circumstances  pointing 
to  a  connection  of  the  prisoners  with  three  oth- 
er burglaries,  were  so  intermixed  that  it  was 
proper,  if  not  a  necessity,  to  hear  the  evidence 
relating  to  them  all ;  and  that  to  have  excluded 
the  evidence  in  the  present  case,  relating  to  the 
burglaries  for  which  the  prisoners  were  not  on 
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trial,  would  have  broken  the  chain,  formed  of 
links  more  or  less  perfect,  connecting  them  with 
the  one  which  constituted  the  subject-matter  of 
the  trial. 

Two  cottages  had  been  burglarized,  and  prop- 
erty had  been  taken  from  each.  The  defend- 
ant was  Indicted  and  tried  for  burglary  and  lar- 
ceny committed  at  what  was  stated  in  the  case 
to  be  the  Smith  cottage.  Upon  his  trial  the  wit- 
ness, to  prove  a  confession  made  by  him,  was 
asked,  after  testifying  that  he  said  that  he 
and  others  went  to  the  Smith  cottage,  what  he 
said  they  did  there,  and  the  answer  was,  'Took 
the  goods  outjp"  He  was  then  asked  the  ques- 
tion, what  he  said  about  the  Lewis  cottage, 
which  was  objected  to  as  incompetent,  improper, 
and  immaterial,  and  on  the  ground  that  the 
prosecution  could  not  prove  the  commission  of 
another  crime  to  convict  the  defendant  on  this 
indictment.  The  court  said  that  it  would  take 
all  that  he  said  on  that  occasion,  to  which  the 
defendant  excepted.  The  witness  then  stated 
what  the  defendant  told  him  that  they  did  at 
the  Lewis  cottage.  It  was  held  that  the  con- 
fession consisted  of  one  conversation  and  one 
disclosure  on  the  part  of  the  defendant,  and 
the  fact  that  it  included  a  statement  as  to  the 
Lewis  cottage  did  not  require  a  reversal  of  the 
Judgment  of  conviction.  People  v.  Loomis,  76 
App.  Diy.  243,  78  N.  Y.  Supp.  678. 

f.  Forgery, 

On  a  prosecution  for  forging  a  note  for  $160, 
where  it  appeared  that  the  accused,  wishing  to 
procure  a  loan  from  a  bank,  presented  the  note 
and  obtained  the  money  thereon,  and  that  later, 
wishing  to  increase  the  loan  to  $200,  he  pre- 
sented a  paper  signed  by  the  same  men  whose 
names  appeared  on  the  note,  requesting  the 
bank  to  let  accused  have  the  $200;  but,  upon 
the  cashier  refusing  to  accept  the  paper,  and 
requiring  a  note  in  regular  form,  he  procured 
a  note  for  $200  signed  by  the  same  parties, — 
both  the  $200  note  and  this  paper,  which  are 
shown  to  be  forgeries,  were  held  to  be  admissi- 
ble in  evidence,  because  so  closely  connected 
with  the  original  transaction  as  to  be  really 
a  part  thereof.     Harding  ▼.  State,  64  Ind.  869. 

Upon  the  trial  of  an  indictment  for  forging 
and  uttering  a  check  upon  a  bank,  evidence  that 
the  firm  whose  name  purported  to  be  signed  to 
the  alleged  forged  check  had  no  funds  or  ac> 
count  with  the  bank  which  was  the  drawee  of 
the  check  is  inadmissible,  since  it  is  not  a  nec- 
essary element  that  the  drawer  of  th^  check  or 
bill  of  exchange  shall,  at  the  time  of  drawing 
it,  have  funds  with  the  drawee,  and  the  check 
or  draft  is  not  therefore  void.  The  evidence 
was  inadmissible  as  it  tended  to  prove  a  dif- 
ferent crime  from  that  charged  in  the  indict- 
ment, viz.,  the  crime  of  false  pretenses.  In  ob- 
taining property  by  the  Issuing  of  a  check  upon 
a  bank  where  the  drawer  and  purchaser  had  no 
funds  or  account,  in  order  to  obtain  from  the 
person  to  whom  the  check  was  delivered  the  pos- 
session of  the  property ;  and  had  no  relevancy 
to  the  crime  charged  in  either  count  in  the  in- 
dictment.    Watson  y.  People,  64  Barb.  130. 

g.  Rohhory, 

Upon  the  trial  of  a  slave  for  robbery.  It  wa« 
proved  by  the  prosecutrix,  as  a  witness,  that  he 
assaulted  her  with  the  intent,  as  supposed,  t« 
ravish  her,  and  that,  to  Induce  him  to  release 
her,  she  promised  to  give  him  money.    He  fol- 
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lowed  her  home,  and,  through  fear,  as  she  tea- 
tlfied,  she  gave  him  a  dollar.  The  prisoner  had 
been  tried  for  aeaaoit  and  battery  with  intent 
to  commit  a  rape,  and  conylcted  of  an  aaaault 
and  battery  only,  and  poniahed  therefor.  Up- 
on the  trial  for  robbery  testimony  as  to  the 
prisoner's  conduct  previous  to  the  taking  was 
admitted  in  evidence,  and,  upon  a  motion  for  a 
new  trial,  it  was  held  that  this  testimony,  al- 
though it  might  show  an  offense  distinct  from 
the  one  with  which  accused  was  charged,  was 
properly  admitted  as  evidence  of  other  trans- 
actions referable  to  the  point  in  issue;  Just 
as  evidence  of  an  outrage  upon  another  female, 
for  which  the  prisoner  had  been  punished  before 
the  day  of  the  offense  alleged,  would  have  been 
admissible  to  show  the  true  motive,  meaning, 
and  efficiency  of  equivocal  acts,  which  actually 
did  excite  fear  and  constrain  the  delivery  of 
money.  In  denying  a  motion  ^or  a  new  trial 
the  judge  stated  that  he  would  take  the  opinion 
of  the  court  of  appeals.  After  full  argument  the 
case  was  heard  in  that  court,  and  it  was  there- 
upon held  that  the  evidence  concerning  the  gen- 
eral transaction  which  was  in  proof  on  the  first 
trial,  for  assault,  being  referable  to  the  point 
In  Issue  on  the  second  trial,  for  robbery,  was 
properly  admitted.  State  v.  Nathan,  5  Rich. 
U   219. 

On  the  trial  of  a  prisoner  for  robbing  the 
prosecutor  of  a  coat,  after  proving  that  the  pris- 
oner, hy  means  of  threats  of  charging  the  pros- 
ecutor with  a  detestable  crime,  induced  the 
prosecutor  to  give  the  prisoner  his  coat' and 
other  property,  evidence  that  the  prisoner  on 
the  following  evening,  by  similar  threats,  made 
another,  but  ineffectual,  attempt  to  obtain  a  £1 
note  from  the  prosecutor,  is  admissible  over 
the  objection,  by  the  prisoner,  that  evidence  of 
an  attempt  to  commit  another  similar  offense 
Gonld  not  be  admitted.  Hex  t.  Bgerton,  Buss. 
ft  R.  C  C  375. 

h.  Arson. 

Upon  the  trial  of  an  indictment  against  a 
ship-Joiner  for  burning  a  building  which  was  set 
on  fire  by  means  of  a  box,  evidence  of  the  find- 
ing of  a  similar  box  at  a  fire  in  the  rear  of 
another  building,  and  also  showing  that  both 
boxes  had  been  built  in  the  shop  of  defendant, 
and  that  he  there  had  the  tools  with,  and  the 
materials  from,  which  they  were  made ;  and  an 
anonymous  letter  to  the  city  marshal,  proved 
to  be  in  the  handwriting  of  the  defendant,  which 
spoke  of  the  writer  and  others  having  been  en- 
gaged in  other  fires, — are  all  properly  admissi- 
hle  in  evidence,  as  they  are  pertinent  to  the 
point  in  issue,  and,  being  so,  are  not  to  be 
rejected  because  they  also  tend  to  prove  the 
commission  of  other  crimes.  Com.  v.  Choate, 
105  Mass.  451. 

On  a  prosecution  for  arson  in  burning  a 
dwelling  house  it  is  competent  to  show  that  a 
wine  cellar  and  tank  house  in  the  immediate 
%lclnity  of  the  dwelling  were  fired  at  the  same 
time,  although  the  burning  of  these  buildings 
was  not  charged  in  the  information ;  the  three 
hulldlngs  being  so  close  together  as  to  warrant 
the  belief  that  the  burning  of  any  one  would 
cause  the  destruction  of  all, — especially  as  there 
were  no  appliances  to  extinguish  the  fire,  and 
the  distance  from  the  neighbors  would  make  It 
out  of  the  question  for  them  to  reach  the  scene 
In  time  to  be  of  much,  if  any,  service.  People 
T.  HUtel,  131  CaL  577,  63  Pac.  919. 
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Evidence  tending  to  show  that  the  defendant 
kept  ale  for  sale  in  his  house  at  a  certain  time 
is  competent  on  the  question  whether  spiritu- 
ous liquor,  which  he  kept  there  at  the  same 
time,  was  kept  for  sale.  State  v.  Gorman.  68 
N.  H.  77. 

Defendant  being  charged  with  keeping  a  com- 
mon nuisance  by  selling  intoxicating  liquor  in 
violation  of  the  prohibitory  law,  evidence  of 
sales  other  than  those  charged  In  the  Informa- 
tion, and  other  than  those  of  which  the  prose- 
cuting witness  had  knowledge,  may  be  given, 
where  the  offense  of  keeping  a  common  nuisance 
Is  clearly  proved  by  the  testimony  filed  with  the 
information.  State  v.  Wheldon,  6  Kan.  App. 
650,  40  Pac.  780. 

Where  the  conviction  of  a  husband  is  sought 
on  a  sale  of  liquor  without  license,  made  by  his 
wife  In  his  presence  and  with  his  knowled;?e, 
evidence  of  similar  sales  made  by  her  in  his 
presence,  although  not  proof  to  convict  him. 
is  admissible  to  Illustrate  the  character  of  the 
sale  in  the  particular  case,  and  to  show  that 
It  was  made  by  the  authority  of  the  husband. 
Hensiey  v.  State,  52  Ala.  10. 

On  a  trial  for  violation  of  the  local  option 
law,  where  defendant,  as  a  witness  in  his  own 
behalf,  had  testified  that  he  had  never  sold 
anything  except  Peruna  since  local  option  went 
Into  effect,  except  on  prescription,  and  he  was 
asked,  on  cross-examination,  If  he  had  not  sold 
liquor  to  three  different  persons,  naming  them, 
other  than  the  prosecuting  witness,  and  without 
preHcrlptlon,  to  which  he  answered  that  he  had 
sold  them  no  liquor  except  Peruna, — It  was  held 
that,  inasmuch  as  he  had  Injected  that  Issue 
into  the  case,  the  state  had  the  right  to  prove, 
in  rebuttal  of  his  testimony,  by  the  three  per- 
sons named,  that  they  had  each  bought  Intoxi- 
cating liquors  from  him.  Gilmore  v.  State,  87 
Tex.  Crim.  Rep.  178,  39  S.  W.  105. 

In  a  prosecution  for  violation  of  the  local  op- 
tion law,  evidence  of  other  sales  than  that  al- 
leged In  the  Indictment  is  admissible  to  show 
the  character  of  business  In  which  the  accused 
was  engaged.'  Matkins  v.  State  (Tex.  Crim. 
App.)   58   S.  W.   108. 

On  the  trial  of  an  indictment  for  selling  beer 
without  a  license,  a  witness  testified  that  he  did 
not  recollect  having  bought,  or  having  seen  any- 
one buy,  beer  at  defendant's  house  within  one 
year  previous  to  the  finding  of  the  indictment. 
The  state  then  asked  the  witness:  "Have  you 
ever  seen,  in  your  whole  life,  any  beer  bought 
at  the  defendant's  house?"  This  question  was 
objected  to,  but  the  objection  was  overruled, 
and  the  witness  answered  the  question  in  the 
affirmative.  It  was  held  that  the  evidence  was 
incompetent  and  Inadmissible,  and  the  obvious 
effect  of  the  answer  was  to  prejudice  the  de- 
fendant's cause  by  the  introduction  of  such  im- 
proper evidence ;  that  It  was  convicting  him  of 
one  offense  by  proving  that  he  had  previously 
committed  a  like  offense.  State  v.  Fierline,  19 
Mo.  380. 

j.  Treason, 

On  the  trial  of  Algernon  Sidney,  9  How.  SL 
Tr.  818,  which  was  a  trial  for  high  treason, 
the  chief  Justice,  said,  in  charging  the  Jury :  "If 
it  were  an  indictment  only  for  the  levying  of 
war,  there  must  be  an  actual  war  levied;  but 
this  is  an  indictment  for  compassing  the  death 


826 


New  York  Ooubt  op  Appeals. 


Ocrr.» 


of  the  King;  and  the  other  treason,  mentioned 
In  that  act  of  Parliament  [25  Edw.  III.]  for 
the  levyingr  war,  may  he  given  in  evidence  to 
prove  the  conspiracy  of  the  King's  death  ;  for 
it  is  rightly  told  you  hy  the  King's  counsel 
that  the  imagination  of  a  man's  heart  is  not 
to  be  discerned ;  but  If  I  declare  such  my  Imag- 
ination hy  an  overt  act,  which  overt  act  does 
naturally  evince  that  the  King  must  be  de- 
posed, destroyed,  imprisoned,  or  the  like,  It  will 
be  sufficient  evidence  of  treason  within  that 
act." 

In  the  Case  of  Ambrose  Rookwood,  Fost.  C. 
L.  245,  13  How.  St  Tr.  139,  1  East  P.  C.  121. 
who  was  Indicted  for  compassing  the  death  of 
the  King,  two  of  the  overt  acts  charged  were, 
that  he  and  others  met  and  consulted  the  prop- 
er means  for  waylaying  the  King,  and  attacking 
him  in  his  coach ;  and  also  that  they  agreed  to 
provide  40  men  for  that  purpose.  The  coun- 
sel for  the  Crown  offered  to  give  evidence  that 
the  prisoner  produced  to  one  of  the  conspira- 
tors a  list  of  the  names  of  a  small  party  which 
was  to  Join  in  the  attempt,  and  of  which  the 
prisoner  was  to  have  the  command,  with  his 
own  name  (not  his  real  name,  but  one  which  he 
had  assumed)  at  the  head  of  the  list  as  their 
commander.  This  evidence  was  opposed  by  the 
prisoner's  counsel  because  the  circumstance 
was  not  charged  in  tlie  indictment.  But  the 
court  said  that  this  circumstance,  if  proved, 
amounting  to  a  direct  proof  of  the  overt  acts 
which  were  laid,  via.,  the  meeting  and  consult- 
ing how  to  kill  the  King,  and  their  agreeing  to 
provide  40  men  for  that  purpose,  and  falling 
under  the  same  species  of  treason,  was  vbry 
proper  to  be  given  in  evidence. 

And  In  Major  Lowick's  Case,  1  East  P.  C 
122,  Post  C.  L.  245,  18  How.  St.  Tr.  267,  up- 
on the  same  charge,  the  court  declared  that, 
even  If  the  circumstance  of  providing  40  men 
had  not  been  laid  in  that  indictment,  the  evi- 
dence would  still  have  been  admissible;  for  it 
was  a  direct  proof  of  the  first  overt  act  laid, — 
the  meeting  and  consulting  on  the  means  of 
killing  the  King. 

In  Layer'L  Case,  16  How.  St  Tr.  93,  which 
was  a  trial  for  high  treason  arising  out  of  the 
Rebellion  of  1745,  and  the  effort  there  made  to 
set  up  the  Pretender ;  evidence  was  offered 
tending  to  show  that  the  defendant  was  at 
Rome  and  corresponded  with  the  Pretender 
and  had  conferences  with  him,  and  letters  pur- 
porting to  be  receipts  for  sums  of  money  to  be 
signed  by  the  Pretender  as  a  foundation  to  ob- 
lige him  to  make  repayment  were  admitted  in 
evidence, — the  being  at  Rome  and  correspond- 
ing with  the  Pretender  to  show  the  probabil- 
ity of  the  prisoner's  receiving  those  receipts. 
It  was  claimed  for  the  prisoner  that  there  was 
an  act  of  Parliament  in  the  last  year  of  King 
William,  whereby  the  Pretender  was  attainted, 
which  made  corresponding  with  the  Pretender 
or  any  of  his  adherents  high  treason ;  and  that, 
therefore,  the  proving  of  such  facts  was  the 
proving  of  another  overt  act  not  laid  In  the 
indictment  The  Lord  Chief  Justice  held  that 
the  prosecution  might  show  how  far  the  prison- 
er had  been  engaged  with  the  Pretender  and 
his  accomplices  as  further  evidence  of  the  overt 
acts  which  were  laid  in  the  indictment,  and  in 
doing  so  said  further :  "Do  not  trouble  your- 
self as  to  that ;  no  use  shall  be  made  of  that 
to  charge  you  with  the  treason,  made  so  by  an- 
other act  of  Parliament,  about  corresponding 
with  the  Pretender;  for  evidence  It  la  proper 
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here,  and  it  neither  can,  nor  shall  be,  made  use 
of  to  any  other  purpose." 

In  Deacon's  Case,  Fost.  C.  L.  9,  18  How.  St 
Tr.  365,  a  case  arising  out  of  the  Rebellion  of 
1745,  counsel  for  the  prisoner  objected  to  re- 
ceiving the  evidence  of  a  witness,  a  printer, 
touching  the  prisoner's  obliging  him  to  print  the 
Pretender's  manifesto  at  Manchester,  and  his 
publishing  IL  there,  while  the  rebel  army  was  in 
town ;  and  also  to  the  reading  of  the  manifesto. 
They  insisted  that  this  ought  not  to  be  given  in 
evidence,  because  it  was  an  overt  act  not  laid 
in  the  indictment  But  it  was  answered  by  the 
court  (Lord  Chief  Justice  Willes,  Justice  Ab- 
ney,  and  Justice  Foster)  that  an  overt  act  not 
laid  may  be  given  in  evidence,  if  it  be  a  direct 
proof  of  any  of  the  overt  acts  that  are  laid. 

And  in  the  case  of  Sir  John  Wedderburn,  18 
How.  St.  Tr.  425,  Fost  C.  L.  22,  indicted  for 
high  treason  for*  participation  in  the  same  Re- 
bellion, the  King's  counsel  called  witnesses  who 
proved  that  the  prisoner  was  appointed  by  the 
Pretender's  son  collector  of  the  excise ;  and  that 
he  did  actually  collect  the  excise  in  several 
places  where  the  rebel  army  lay,  by  virtue  of 
that  appointment,  for  the  use  of  the  rebel  army. 
The  prisoner's  counsel  insisted  that  this  sort  of 
evidence  ought  not  to  be  admitted ;  for,  though 
collecting  money  for  the  service  of  rebels  Is  an 
overt  act  of  high  treason,  yet,  it  not  being  laid 
in  the  indictment,  no  evidence  ought  to  be  given 
of  it;  and  they  relied  on  the  statute  of  7 
King. William  III.  But  in  this  case  they  were 
overruled  upon  the  reasons  given  in  the  Case 
of  Deacon. 

On  the  other  hand,  in  the  Case  of  Captain 
Vaughan,  Fost  C.  L.  246,  13  How.  St  Tr.  485. 
1  Bast  P.  C.  123,  upon  an  indictment  for  ad- 
hering to  the  King's  enemies  on  the  high  sea,  in 
which  the  overt  act  laid  was  his  cruising  against 
King's  subjects  in  a  vessel  called  the  Loyal  Clen- 
carty,  the  counsel  for  the  Crown  offered  evi- 
dence to  prove  that  he  had,  some  time  before, 
cut  away  the  custom-house  barge,  and  had  gone 
a  cruising  in  her.  This  evidence  was  opposed 
by  the  prisoner's  counsel,  and,  after  some  de- 
bate, rejected  by  the  court  For  were  it  true, 
it  was  no  sort  of  proof  that  the  prisoner  had 
cruised  in  the  Loyal  Clencarty ;  which  was  the 
only  fact  he  was  then  to  answer  for,  the  Lord 
Chief  Justice  holding  that  evidence  of  a  dis- 
tinct act  that  has  no  relation  to  the  overt  act 
mentioned  in  the  indictment,  though  it  should 
conduce  to  prove  the  same  species  of  treason, 
could  not  be  given  in  evidence.  Continuing,  he 
said  further :  "I  cannot  agreed  to  that  because 
you  go  not  about  to  prove  what  he  did  in  the 
vessel  called  the  Ijoyal  Clencarty;  but  that  he 
had  an  Intention  to  commit  depredation  on  the 
King's  subjects;  so  he  might,  but  in  another 
ship.  Now  because  a  man  has  a  design  to  com- 
mit depredation  on  the  King's  subjects  In  one 
ship,  does  that  prove  he  had  an  intention  to  do 
it  in  another?" 

Upon  a  trial  for  high  treason  after  an  overt 
act  was  proved  to  have  been  committed  in  the 
county  where  the  Indictment  was  laid  and  tried, 
it  was  ruled  that  evidence  might  be  given  of  an 
overt  act  committed  in  another  county.  Bea- 
publica  V.  Malln,  1  Dall.  33,  1  L.  ed.  25. 

k.  Mi9ceUaneou9, 

Evidence  tending  to  prove  any  fact  constl- 
tutlng  an  element  of  a  crime  charged  in  an  in- 
dictment la  competent,  although  it  may  tend 
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to  prore  the  prisoner  gliHty  of  some  other  crime. 
Weed  ir.  People,  66  N.  Y.  628,  3  Thomp.  &  C. 
60. 

▲t  the  trial  of  an  Indictment  alleging  the  pos- 
session hy  defendant  of  certain  tools  and  imple- 
ments named,  designed  and  intended  to  he  need 
hy  him  for  hurglarlous  purposes,  evidence  that 
other  tools  and  Implements  than  those  named  in 
the  Indictment,  designed  for  the  purposes  al- 
leged, were  found,  with  those  named,  In  the  pos- 
session of  the  defendant,  at  the  time  and  place 
named  Sn  the  indictment,  Is  admissible  to  show 
the  character  of  the  possession  of  tools  and  im- 
plements mentioned  in  the  indictment  Com.  v. 
Day,  138  Mass.  186. 

Where  defendant  was  indicted  with  others 
for  the  commission  of  a  crime,  but  he  was  tried 
separately,  and  the  crime  was  clearly  estab- 
lished, eyidence  which  tended  to  show  that  de- 
fendant and  those  connected  with  him  were 
familiar  associates  and  confederates  for  the 
commission  of  crime,  and  which  tended  to  con- 
nect defendant  with  the  crime,  was  admissible. 
State  T.  Stevens,  67  Iowa,  667,  26  N.  W.  777. 

A  statute  of  Maryland  (Act  of  1864,  chap. 
38)  provides  that  "any  evidence  of  facts  or 
reputation  proving  that"  a  person  indicted  un- 
der that  act  for  being  a  common  thief  *'ls  habitu- 
ally and  l^  practice  a  tbiief,  shall  be  sufficient 
for  his  conviction,  if  satisfactorily  establishing 
the  fact" 

Upon  the  trial  of  an  Indictment  charging  the 
accused  with  being  a  common  thief  the  record 
of  the  conviction  of  the  accused  of  the  larceny 
of  a  watch,  within  a  year  before  the  prosecu- 
tion was  begun,  is  a  link  in  the  chain  of  evi- 
dence, admissible  per  ae,  as  tending  to  prove 
the  Issue.  Its  legal  effect  Is  a  question  for  the 
Jury  to  determine.     World  v.  State,  60  Md.  49. 

On  the  trial  of  an  indictment  charging  the 
prisoner  with  feloniously  stealing  6  shillings, 
after  the  prosecution  had  given  evidence  tend- 
ing to  prove  that  the  prisoner  had  taken  2 
shillings  from  the  till  of  the  prosecutor,  the 
prosecution  was  proceeding  to  prove  other  acts 
of  the  prisoner  in  going  to  the  till  and  taking 
money,  which  was  objected  to  on  the  ground 
that  evidence  of  one  felony  had  already  been 
£lyen,  and  that  the  prosecution  ought  not  to  be 
allowed  to  prove  several  felonies.  The  objec- 
tion was  overruled,  and  the  prosecution  was  al- 
lowed to  prove  anotber  larceny  from  the  same 
till  of  8  shillings  6  pence.  Thereupon  the 
■counsel  for  the  prosecution  said  that  he  relied 
upon  the  taking  of  the  latter  amount,  and  de- 
sired that  the  other  takings  might  be  excluded 
from  the  consideration  of  the  jury.  The  pris- 
oner was  convicted,  and,  upon  a  rule  to  show 
•cause,  it  was  held  that  the  evidence  was  prop- 
erly received,  and  the  conviction  was  affirmed. 
Rex  V.  Ellis,  6  Bam.  &  C.  145,  9  Dowl.  ft  R. 
174,  6  r>.  J.  M.  C.  1. 

In  State  v.  Adams,  20  Kan.  311,  It  was  held 
that  a  defendant  cannot  be  prejudiced  before  a 
jury  by  proof  of  general  bad  character,  or  partic- 
ular acts  of  crime  other  than  the  one  for  which 
he  is  being  tried.  And  that,  on  the  other  hand, 
It  is  equally  clear,  that  whatever  testimony  tends 
directly  to  show  the  defendant  guilty  of  the 
<:rime  charged  is  competent,  although  It  also 
tends  to  show  him  guilty  of  another  and  dis- 
tinct ofTense.  That  a  party  cannot,  by  multi- 
plying his  crimes,  diminish  the  volume  of  com- 
petent evidence  against  him.  He  may  commit 
half  a  dozen  distinct  crimes,  and  the  same  facts, 
or  some  of  them,  may  tend  directly  to  prove  his 
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guilt  of  all ;  and  on  the  trial  for  any  of  such 
crimes  it  is  no  objection!  to  the  competency  of 
such  facts,  as  testimony,  that  they  also  tend  to 
prove  his  guilt  of  the  others.  By  this  rule, 
whatever  is  done,  in  preparation  for  a  crime, 
or  in  concealing  the  fruits,  is  competent,  al- 
though in  such  preparation  or  concealment  is 
committed  another  and  distinct  offense. 

In  People  v.  Doody,  172  N.  Y.  765,  64  N.  B. 
807,  the  defendant  was  Indicted  for  perjury  al- 
leged to  have  been  committed  on  the  trial  of  an 
indictment  against  another  person  for  falsely  au- 
diting an  account  against  a  city.  The  Indictment 
against  the  other  person  had  been  tried,  and  he 
had  been  convicted  thereon,  but  the  judgment 
of  conviction  had  been  reversed.  Upon  the 
first  trial  of  that  indictment  the  defendant 
herein  had  testified  to  certain  material  facts 
necessary  to  be  proved  in  order  to  convict  the 
defendant  in  that  indictment.  He  had  also  tes* 
tlfled  to  the  same  facts  before  the  grand  jury 
which  found  that  indictment  After  the  judg- 
ment of  conviction  had  been  reversed,  as  before 
stated,  upon  the  second  trial  the  defendant  here- 
in, being  questioned  as  to  the  matters  he  had 
before  testified  to,  swore  that  he  could  not  re- 
member them.  Upon  the  trial  of  the  indict- 
ment against  the  defendant  for  perjury  the  pros- 
ecution were  permitted  to  put  In  evidence  what 
the  defendant  had  sworn  to  on  the  previous 
trial  and  investigation,  to  the  effect  that  he 
had  bribed  several  of  the  city  officers.  This 
testimony  was  not  offered  or  admitted  for  the 
purpose  of  proving  other  offenses,  but  for  the 
purpose  of  establishing  the  fact  that  he  remem- 
bered and  knew*  certain  things  which  he  swore 
that  he  did  not  remember  or  know ;  and  the 
fact  that  the  defendant  in  these  statements,  ad- 
missions, and  declarations  accused  himself  of 
being  a  party  to  the  conspiracy  to  defraud  the 
city  did  not  change  the  nature  or  character  of 
the  proof  which  his  previous  acts  and  conduct 
furnished  with  respect  to  the  truth  of  his  state- 
ment that  he  did  not  remember  these  facts  when 
called  as  an  unwilling  witness. 

Upon  the  trial  of  an  indictment  against  a  po- 
lice captain  for  extorting  money  from  a  person 
named,  where  the  specific  charge  was  that  the 
defendant  obtained  f 50  in  money  from  such  per- 
son, who  was  engaged  in  demolishing  a  building, 
by  means  of  a  threat  that,  unless  the  defendant 
was  paid  f50  he  would  obstruct  and  impede 
such  person  In  his  work,  the  final  position  taken 
by  the  people,  and  the  proof  tending  to  support 
it,  was  to  the  effect  that  the  person  mentioned 
paid  the  money  to  another  person,  who  was  the 
defendant's  agent  in  collecting  moneys  improp 
erly ;  and  the  prosecution  undertook  to  show 
that  the  defendant  made  the  threat,  not  In  per- 
son, but  by  such  agent,  and  that  the  latter  was  a 
party  to  a  general  scheme  existing  In  the  police 
precinct  under  which  the  extortion  was  prac- 
tised by  the  defendant.  The  people  were  then 
allowed  to  prove  similar  transactions  upon  the 
part  of  the  person  charged  to  have  been  the 
agent  of  the  defendant,  some  of  which  were  with 
other  persons,  occurring  In  the  years  1888,  1889, 
1800,  and  1891. 

It  was  held  that  the  evidence  was  not  offered 
to  prove  that  the  defendant  had  been  guilty  of 
other  crimes,  but  as  tending  to  establish  the 
figency  of  the  person  claimed  to  have  been  his 
agent,  in  the  commission  of  the  crime  for  which 
the  defendant  was  on  trial,  and  was  not  incom- 
petent, even  though  It  tended  to  show  that  de-  . 
fendant  had  been  guilty  of  other  similar  of* 
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fenses.  People  y.  McLaughlin,  2  App.  Dlv.  419, 
37  N.  Y.  Supp.  1005. 

This  case  was  afterward  reversed  by  the 
court  of  appeals  upon  another  ground  (150  N. 
Y.  365.  44  N.  B.  1017).  The  Judge  who  wrote 
the  opinion  said  on  this  subject:  "Manifestly 
this  evidence  was  not  admitted  to  prove  guilty 
knowledge,  intent,  motive,  or  notice ;  nor  did  the 
transactions  thus  proved  have  any  relation  to  or 
connection  with  the  transaction  upon  which  the 
indictment  was  1>aBed.  They  were  entirely  dis- 
tinct and  separate,  had  with  other  persons,  at 
other  times,  under  different  circumstances,  and 
constituted  different  crimes.  They  formed  no 
link  in  the  chain  of  circumstances  or  facts 
which  led  up  to  the  transaction  involved,  and 
were  no  part  of  it.  We  think  this  evidence  did 
not  fall  within  any  exception  to  the  general  rule, 
and  was,  therefore.  Improperly  received."  On 
this  question,  as  to  the  admissibility  of  the  evi- 
dence of  other  transactions,  three  of  the  Judges 
of  the  court  of  appeals  expressed  no  opinion, 
and  one,  making  with  the  three  a  majority  of 
the  court,  dissented^  The  trial  Judge  at  the 
oyer  and  terminer  (necessarily  a  Justice  of  the 
supreme  court),  and  the  five  Judges  constituting 
the  appellate  division,  had  concurred  In  holding 
the  evidence  admissible,  notwithstanding  it 
tended  to  prove  other  crimes.  Under  the  cir- 
cumstances, the  suggestion  seems  fair,  that 
what  was  said  as  above  quoted  by  the  Judge  who 
delivered  the  opinion  in  the  court  of  appeals 
was  purely  ohiier. 

Defendant  was  indicted.  Jointly  with  in- 
spectors of  election  constituting  a  board  of  reg- 
istry, for  a  wilful  violation  of  the  provision  of 
the  election  law  which  directs  the  Inspectors  to 
make  three  copies  of  the  register  of  voters,  and 
requires  that  the  register  and  copies  shall  at  all 
reasonable  hours  be  accessible  to  the  public  for 
examination  or  for  making  copies  thereof.  De* 
fen  dan  t  was  not  a  member  of  the  board  of  reg- 
istry, but  was  charged  with  wilfully  and  feloni- 
ously procuring,  by  his  aid,  counsel,  command, 
and  assistance,  the  inspectors  to  conceal  the 
lists,  nnd  to  refuse  the  public  access  thereto. 
Defendant  was  tried  separately.  Upon  the 
trial  no  direct  evidence  was  given  that  he  com- 
mitted or  advised  the  inspectors  to  conceal  the 
registry  lists,  but  the  prosecution  attempted  to 
show  a  criminal  conspiracy  on  the  part  of  the 
defendant  and  other  public  officials  of  the  town 
for  the  purpose  of  casting  a  large  fraudulent 
vote,  and  a  concealment  of  the  lists  as  a  neces- 
sary part  of  the  scheme.  No  conspiracy  was 
charged  in  the  indictment.  It  was  held  unnec- 
essary, as  the  conspiracy,  if  shown,  was  evi- 
dence In  support  of  the  charge  made.  It  was 
also  held  that  evidence  on  the  part  of  the  pros- 
ecution as  to  the  receipt  of  large  sums  of  money 
by  defendant  as  supervisor  of  the  town  was 
competent,  and  that  the  receipt  of  evidence  of 
the  sale  of  liquors  on  Sunday  by  the  saloons  In 
the  town  was  not  reversible  error.  People  v. 
McKane,  143  N.  Y.  455,  38  N.  E.  950. 

Under  an  indictment  against  a  negro  trader 
for  exhibiting  slaves  for  sale  without  a  license 
(Pamph.  Acts  1840-50,  p.  8),  after  evidence  has 
been  offered  of  a  particular  act  of  sale  within 
the  time  covered  by  the  Indictment,  evidence  of 
a  previous  act  more  than  twelve  months  before 
the  finding  of  the  indictment  is  admissible  for 
the  state,  as  tending  to  show  that  the  defendant 
was  engaged  in  the  business  of  negro  trading. 
Chambers  v.  State.  26  Ala.  59. 

Upon  a  trial  under  a  complaint  for  being  pres- 
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ent  in  a  room  kept  by  a  person  nnknown,  and 
then  and  there  engaged  in  the  business  and  em- 
ployment of  registering  bets  and  selling  pools, 
upon  the  results  of  certain  trials  and  contests 
of  speed  between  contesting  horses,  evidence  that 
on  numerous  occasions  defendant  was  present 
In  the  room,  and  engaged  in  doing  certain  speci- 
fied things  which  tended  to  show  that  he  was 
then  and  there  engaged  in  the  business  named 
in  the  complaint  is  admissible  and  competent* 
and  the  government  will  not  be  required  to  elect 
a  particular  date  upon  which  it  would  rely  for 
conviction  until  all  the  evidence  was  in,  where, 
after  the  evidence  was  in,  the  government  elected 
a  particular  date  upon  which  it  would  rely, 
and  the  court  then  Instructed  the  Jury  that  they 
should  consider  the  evidence  of  what  took  place 
at  different  times  from  that  named  in  the  com- 
plaint and  relied  upon  by  the  government,  only 
as  it  related  to  the  question  whether  the  prem- 
ises were  kept  for  the  purpose  named  in  the 
complaint  on  a  date  named  and  relied  upon  by 
the  government,  and  for  that  purpose  alone. 
Com  V.  Ferry,  140  Mass.  203,  15  N.  E.  484. 

Defendant  was  convicted  of  keeping  a  gaming 
room,  and  the  court  had  refused  to  strike  out 
certain  evidence  tending  to  show  that  defendant, 
kept  a  gaming  room  prior  and  subsequent  to 
the  time  laid  in  the  information.  Jhe  court 
cited  and  approved  Brevaldo  v.  State,  21  Fla. 
789,  IX.  a,  infra,  and  said  that  the  rule  stated 
in  that  case  is  applicable  to  all  continuing  of- 
fenses ;  and,  where  there  Is  evidence  of  acts  con- 
stituting the  offense  committed  within  the 
period  laid  in  the  indictment,  evidence  of  acts 
committed  prior  or  subsequent  thereto,  before 
the  finding  of  the  indictment,  are  admissible 
when  they  Illustrate,  explain,  or  corroborate  evi- 
dence of  acts  shown  to  have  been  committed 
within  the  period  named.  Toll  v.  State,  40  Fla. 
169,  23  So.  942. 

On  the  trial  of  an  indictment  for  vending 
medicines  as  an  itinerant  vender  without  a  li- 
cense from  the  commission  of  pharmacy,  evi- 
dence of  sales  and  professions  made  by  the  de- 
fendant, to  other  persons  than  the  one  named  in 
the  indictment,  at  or  before  the  time  charged, 
is  competent  to  show  that  the  defendant  was  an 
itinerant  vender,  and  that  his  professions  were 
public.  State  v.  Burk.  88  Iowa,  661,  56  N.  W. 
180. 

Upon  the  trial  of  an  indictment  for  removing 
the  dead  body  and  remains  of  a  human  being 
from  the  grave  with  the  Intent  and  for  the  pur- 
pose of  selling  the  same,  and  for  the  purpose  of 
dissection,  evidence  of  a  conversation  with  de- 
fendant, in  which  he  said  he  was  working  for  a 
medical  college,  and  that  the  college  owed  him ; 
and  of  certain  orders  drawn  by  the  medical  col- 
lege in  favor  of  the  defendant  for  various  sums ; 
and  of  another  conversation  with  defendant,  in 
which  he  told  how  they  used  a  certain  hook  by 
opening  a  part  of  the  grave  at  the  head,  then 
opening  the  box,  and  then  taking  the  hook  and 
pulling  the  corpse  out  with  it, — is  properly  ad- 
mitted as  evidence  tending  to  prove  the  accused 
guilty  of  an  offense  not  charged  in  the  indict- 
ment, if  it  tends  to  prove  any  fact  constituting 
an  element  in  the  offense  that  is  charged  in  the 
indictment  State  v.  Lowe,  6  Kan.  App.  110,  50 
Pac.  912. 

Upon  the  trial  of  an  indictment  for  placing 
obstructions  upon  the  track  of  a  railroad  it  ap- 
peared that  on  the  same  evening  that  the  train 
struck  the  obstructions  for  which  the  indict- 
ment was  found,  and  about  forty  mUiutea  before 


1901. 


Pboflb  v.  Molineux. 


82» 


the  train  hit  the  obsfructlons,  there  was  fonnd 
upon  the  track,  near  a  gas  house  about  half  a 
mile  from  the  place  where  the  train  struck  the 
obstructions  mentioned  In  the  Indictment,  an 
Iron  rail,  apparently  placed  there  for  the  pur- 
pose of  obstructing  the  train ;  and  that,  about 
an  hour  after  the  train  struck  and  passed 
along,  other  obstructions  were  found  upon  the 
track  near  where  the  train  struck,  which  were 
placed  there  after  the  t^ain  passed.  All  the 
obstructions  were  placed  upon  the  track  after  6 
o'clock  that  evening.  The  trial  court  in- 
structed the  Jury,  in  substance,  that,  if  they 
were  satisfied  that  the  prisoners,  or  either  of 
them,  placed  the  rail  upon  the  track  near  the 
gas  house,  and  the  rails  and  stones  upon  the 
track  after  the  train  had  passed,  they  might 
weigh  these  acts  as  eyidence  against  the  pris- 
oner who  placed  them  there,  upon  the  question 
whether  he  also  placed  upon  the  track  the  ob- 
Btmctions  for  which  he  was  Indicted ;  and,  upon 
review  of  a  conviction,  the  supreme  court  held 
that  the  evidence  was  competent,  and  the  in- 
struction correct  State  v.  Wentworth,  37  N. 
U.  1&6. 

Where,  under  a  statute,  it  is  made  larceny 
to  bring  property  stolen  in  another  state  or  ter- 
ritory Into  the  state,  evidence  that  the  property 
named  in  the  information  was  taken  and  stolen 
In  another  state  is  properly  admitted,  as  it  is 
necessary,  first,  to  prove  the  wrongful  means  by 
which  defendant  came  into  possession  of  the 
property,  before  he  could  be  punished  for  its 
continued  wrongful  possession.  McFarland  v. 
State,  4  Kan.  68. 

On  the  trial  of'  an  indictment  for  perjury, 
against  an  attorney  for  swearing,  in  an  aflldavlt 
made  by  him  to  procure  an  attachment,  that  he 
was  the  attorney  for  the  plaintiff,  where  the 
plaintiff  in  the  attachment  proceedings  had  tes- 
tified that  he  had  no  claim,  that  he  had  never 
retained  the  attorney,  and  that  the'  latter  was 
in  no  wise  his  attorney  and  never  had  been  ;  and 
the  accused  and  some  of  his  witnesses  had 
testified  that  the  plaintiff  in  the  attachment  pro- 
ceedings was  in  accused's  oflice  at  the  time  the 
attachment  papers  were  made,  and  then  and 
there  signed  the  bond  for  the  attachment 
in  that  action, — evidence  of  another  per- 
son that  he  signed  the  bond  in  the  office  of 
the  accused,  and  that  the  plaintiff  named  in 
those  proceedings  was  not  there,  is  competent 
on  the  question  as  to  whether  the  plain tiflT  in 
the  attachment  proceedings  signed  the  bond  or 
not ;  as,  if  he  did,  it  was  a  strong  circumstance 
that  the  accused  was  hi% attorney,  and,  if  he 
did  not,  it  was  a  like  strong  circumstance  to 
prove  that  the  accused  was  not  his  attorney. 
And  if  the  evidence  tended  to  prove  the  commis- 
sion of  the  crime  charged  it  was  not  Incompetent 
because  It  also  tended  to  prove  the  commission 
of  another  crime.  State  v.  Madigan,  67  Minn. 
425,  60  N.  W.  490. 

The  record  of  a  conviction  of  a  man  for  as- 
sault and  battery  upon  his  wife  was  held,  in 
Com.  v.  M'Pike,  3  Cush.  181,  60  Am.  Dec.  727. 
to  be  admissible  in  evidence,  for  the  purpose  of 
proving  the  fact  of  such  conviction,  on  his  sub- 
sequent trial  for  manslaughter  because  of  the 
wife*s  death  resulting  from  such  assault,  where 
the  identity  of  the  defendant,  and  of  the  as- 
sault of  which  he  was  formerly  convicted  with 
the  one  under  inquiry,  was  fully  established  by 
other  evidence.  The  trial  court  limited  the  com- 
petency of  the  evidence  to  the  purpose  of  prov- 
ing the  former  conviction,  and  stated  that  the 
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record  was  no  proof  of  an  assault  on  the  date 
alleged  in  the  indictment  for  manslaughter,  or 
that  the  assault  stated  in  such  record  was  the 
same  oflTense  for  which  defendant  was  being 
tried ;  and,  on  appeal,  the  upper  court  said  that, 
as  thus  limited,  the  record  was  admissible, 
though  it  would  be  incompetent  and  inadmissi- 
ble as  evidence  of  a  distinct  offense  committed 
by  the  defendant,  or  for  the  purpose  of  showing 
his  disposition  to  engage  in  such  assaults. 

Upon  the  trial  of  one  offense,  evidence  of  an 
entirely  distinct  offense  is  inadmissible ;  but,  If 
the  evidence  tends  to  prove  the  commission  of 
the  offense  for  which  the  prisoner  stands  in- 
dicted, it  is  no  valid  objection  to  it  that  it  also 
tends  to  prove  another  and  distinct  offense. 
Thus,  where  the  two  offenses  are  committed  at 
the  same  place  and  within  a  few  minutes  of 
each  other,  under  such  circumstances  as,  to- 
gether, to  constitute  a  single  and  continuous  ac> 
compllsbment  of  a  fixed  and  common  deslfoit 
evidence  of  both  is  admissible  upon  a  trial  for 
one.     Stale  v.  Greenwade,  72  Mo.  208. 

In  State  v.  Braunschweig,  38  Mo.  587,  the 
court  said:  "There  is  no  foundation  for  the 
position  assumed  by  the  appellant's  counsel, 
that  the  evidence  offered  for  the  state,  and  ad- 
mitted by  the  court,  was  illegal  because  It  went 
to  establish  that  the  prisoner  was  guilty  of  a 
crime  other  than  that  charged  In  the  Indictment. 
The  whole  matter  was  so  completely  blended 
that  the  entire  evidence  was  necessary  to  ob- 
tain a  history  of  the  particular  transaction, 
and  as  such  was  perfectly  admissible  within  the 
principle  of  the  case  of  State  v.  Harrold,  38 
Mo.  406  (supra,  V.  a,  4),  decided  at  this  term." 

On  the  trial  of  a  person  for  murdering  his 
wife,  evidence  that  for  ten  years  previous  to 
the  trial  the  defendant  had  illtreated  his  wife 
and  assaulted  her  Is  Inadmissible.  Raines  v. 
State,  81  Miss.  489,  33  So.  19. 

Upon  the  trial  of  an  indictment  for  extorting 
money  by  means  of  threats  to  kill,  evidence  that 
the  defendant  had  been  arrested  upon  another 
charge,  and  fined  upon  the  complaint  of  the  per- 
son from  whom  the  money  was  extorted ;  and 
that  the  defendant  had  demanded  of  the  com- 
plainant payment  to  himself  of  the  money  to 
reimburse  him  for  the  amount  thus  paid  out 
by  him,  and,  upon  complainant's  refusal  to  pay, 
said  to  him :  "If  you  think  more  of  $500  than 
you  do  of  your  life  and  your  family's  life,  go 
ahead," — Is  proper  to  show  the  relation  which 
existed  at  the  time  and  before  the  threats  were 
made,  for  the  purpose  of  characterizing  the  con- 
duct of  the  parties  and  the  language  used  by 
the  defendant  at  the  time  it  was  claimed  the 
money  was  extorted,  as,  if  the  defendant  had 
threatened  to  kill  complainant  upon  a  former 
occasion  unless  he  paid  him  money  complainant 
would  be  much  more  easily  terrorized,  and  part 
with  his  money  much  more  readily,  by  reason  of 
the  subsequent  threat  than  though  the  relation 
of  the  parties  theretofore  had  been  friendly: 
Glover  v.  Teople  (111.)  68  N.  B.  464. 

IX.  Sexual  offenses, 

a.  General  rule;  previous  acts. 

In  offenses  Involving  carnal  intercourse  of 
the  sexes,  including  adultery,  fornication,  se- 
duction, rape,  and  Incest,  the  exception  to  the 
general  rule  has  been  most  liberally  extended, 
and  for  a  reason  peculiar  to  those  crimes. 

The  courts  have  almost  Invariably  decided 
that  evidence  of  mere  opportunity  afforded  to 
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a  man  and  woman  to  commit  an  act  of  sexual 
intercourse  creates  no  presumption  that  they 
did  so.  But,  if  it  is  shown  that  they  have  ac- 
tually committed  the  act,  the  presumption 
shifts;  and  proof  of  opportunity  to  repeat  the 
act,  with  comparatively  slight  circumstances 
showing  guilt,  will  be  sufficient  to  justify  the 
Inference  that  criminal  intercourse  has  actually 
taken  place.  Thayer  ▼.  Thayer,  101  Mass.  Ill, 
100  Am.  Dec.  110,  infra.  This  as  hereafter 
ststed,  was  a  cItII  action  for  divorce ;  but,  as  It 
overruled  two,  if  not  three,  decisions  of  the 
same  court  in  criminal  cases,  It  is  deemed  fit  to 
use  it  as  an  authority. 

And  so  it  has  been  repeatedly  held  that,  upon 
a  trial  of  a  charge  of  having  committed  any  of 
the  crimes  known  as  "sexual  offenses,"  evidence 
of  prior  acts  of  the  same  character  are  admissi- 
ble,  although  such  prior  act  is,  in  and  of  itself, 
a  crime. 

The  following  cases  exhibit  the  position  of 
the  various  courts,  as  to  when  such  evidence 
will  be  deemed  competent  or  otherwise.  It  will 
be  noticed  that  some  of  the  cases  hold  that  the 
evidence  of  the  other  crime  is  admissible,  with- 
out saying  whether  it  occurred  prior  to  the  act 
charged ;  others  that  evidence  of  prior  crimes 
is  admissible ;  and  still  others  that  evidence  of 
prior  crimes  is  admissible,  but  that  evidence  of 
subsequent  ones  is  not 

In  all  cases,  whether  civil  or  criminal,  in- 
volving a  charge  of  illicit  intercourse  within  a 
limited  period,  evidence  of  acts  anterior  to  that 
period  may  be  adduced  in  connection  with,  and 
in  explanation  of,  acts  of  a  similar  character 
occurring  within  that  period,  although  such 
Xormer  acts  would  be  inadmissible  as  independ- 
ent testimony,  and,  if  treated  as  an  offense, 
would  be  barred  by  the  statute  of  limitations. 
Lawson  v.  State,  20  Ala.  65,  56  Am.  Dec.  182. 

While,  as  a  general  rule,  testimony  is  not  ad- 
missible which  tends  to  prove  a  distinct  and  dif- 
ferent offense  from  that  for  which  the  defendant 
is  on  trial,  yet,  in  cases  where  incest  or  adultery 
is  charged,  prior  acts  of  sexual  Intercourse  be- 
tween the  parties  may  be  proved.  People  v. 
Patterson,  102  Cal.  239,  86  Pac.  436. 

Although  a  conviction  cannot  be  had*  under  an 
indictment  for  living  in  adultery,  on  proof  of 
acts  which  occurred  more  than  twelve  months 
before  the  finding  of  the  indictment,  yet  evi- 
dence of  such  acts  Is  admissible  for  the  prosecu- 
tion, in  corroboration  of  other  evidence  tending 
to  show  an  adulterous  Intercourse  between  the 
parties  within  the  period  covered  by  the  indict- 
ment.    McLeod  V.  State,  35  Ala.  395. 

Under  an  indictment  for  living  In  adultery, 
evidence  having  been  adduced  tending  to  show 
an  adulterous  intercourse  between  the  parties 
during  the  period  covered  by  the  indictment, 
proof  of  acts  or  conduct  prior  to  that  time  may 
be  received,  without  regard  to  the  sufficiency 
of  the  other  evidence  to  authorize  a  conviction. 
Cross  v.  State,  78  Ala.  430. 

Upon  an  Indictment  for  living  in  an  open 
state  of  adultery  on  a  certain  day  and  on  divers 
other  days  and  times  since  said  date  to  the  day 
of  the  finding  of  the  Indictment,  evidence  of 
acts  anterior  to  such  time  are  admissible  In  evi- 
dence as  tending  to  Illustrate  or  explain  similar 
acts  within  the  period  alleged  in  the  Indictment, 
or  to  corroborate  testimony  of  such  latter  acts, 
but  not  to  convict  of  a  substantive  offense  com- 
mitted anterior  to  such  period.  Brevaldo  v. 
State,  21  Fla.  789. 

When,  on  a  trial  for  fornication,  there  was 
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evidence  for  the  state  tending  to  show  that  the 
accused  and  the  other  alleged  guilty  party  were, 
on  a  designated  occasion.  In  a  position  strongly 
indicating  that  the  act  charged  in  the  indict- 
ment was  being  committed,  it  was  competent 
for  the  state  to  supplement  this  evidence  by 
proving  lasclvlons  conduct  between  these  par- 
ties on  a  previous  occasion,  such  proof  being 
relevant  as  throwing  light  upon  their  relations 
toward  each  other,  aq'J  .'\8  tending  to  illustrate 
the  real  nature  of  their  conduct,  upon  the  occa- 
sion first-above  mentioned.  Bass  v.  State,  103 
Ga.  227,  29  S.  B.  966.  Whether  the  conduct 
mentioned  amounted  to  a  crime  is  not  stated. 
But  the  following  would  seem  to  indicate  that 
it  did,  or  the  instruction  stated  would  not  have 
been  given. 

The  state  in  such  case  having  elected  the  oc- 
currence which  was  the  later  in  point  of  time, 
as  the  one  upon  which  It  would  rely  for  a  con- 
viction, the  court  very  properly  instructed  the 
Jury  that  they  could  not  convict  the  accused 
upon  the  evidence  relating  to  the  prior  occur- 
rence, but  that  this  testimony  was  for  their 
consideration  "simply  to  show  the  relations  be- 
tween the  parties,  and  as  a  mere  circumstance 
in  the  case,  in  connection  with  other  circnm- 
stances,  to  be  considered"  by  the  Jury.     Ibid. 

On  the  trial  of  an  Indictment  for  living  to- 
gether In  an  open  state  of  adultery,  evidence 
tending  to  show  continuous  acts  of  Improper  in- 
timacy l>etween  the  defendants  at  different 
periods  and  places,  before  the  commission  of 
the  offense  alleged  In  the  Indictment,  is  compe- 
tent to  show  the  relation  existing  between  the 
parties.  Crane  v.  People,  '65  111.  App.  492. 
Nothing  was  said  by  the  court  In  this  case  as 
to  whether  evidence  of  such  acts  l>etween  the 
defendants  after  the  commission  of  the  offense 
alleged  in  the  indictment  would  be  admissible. 

The  court,  in  a  trial  for  adultery  alleged  to 
have  been  committed  on  January  6,  1890,  di- 
rected the  Jury  that  they  must  find  that  defend- 
ant committed  the  act  charged  on  or  prior  to 
January  6,  1890,  and  within  eighteen  months 
prior  to  the  finding  of  the  indictment ;  and  that 
evidence  of  improper  conduct  on  the  part  of  de- 
fendant towards  the  woman  with  whom  the  act 
was  alleged  to  have  been  committed,  prior  to 
that  charged  in  the  indictment,  "was  not  to  be 
considered  as  proof  of  any  acts  of  adultery  by 
defendant,  but  for  the  purpose  of  showing  his 
intentions  and  disposition  towards"  the  woman, 
"and  as  explanatory  and  corroborative  of  the 
particular  offense  charged."  It  was  held  that, 
if  such  Instructions  vimte  error,  they  were  favor- 
able to  defendant,  and  would  not  be  reviewed 
on  an  appeal  by  him.  State  v.  Henderson,  84 
Iowa,  161,  50  N.  W.  768. 

Where,  upon  the  trial  of  an  Indictment  for 
adultery,  one  act  of  adultery  committed  by  the 
defendant  with  the  woman  named  In  the  indict- 
ment was  proved  by  the  testimony  of  a  witness 
whose  credibility  the  defendant  attempted  to  Im- 
peach, it  was  held  that  other  Instances  of  Im- 
proper familiarity  between  the  defendant  and 
the  same  woman,  not  long  before  the  act  of 
adultery  proved  as  above  mentioned,  might  be 
given  in  evidence  to  corroborate  the  testimony 
of  the  witness.  Com.  v.  Merriam,  14  Pick.  518, 
25  Am.  Dec.  420,  note.  The  case  does  not  state 
whether  the  "other  Instances  of  improper 
familiarity"  amounted  to  a  crime. 

Where  It  Is  shown  that  the  parties  accused 
had  an  opportunity  to  commit  adultery  at  the 
time  and  place  charged  In  the  Indictment,  evi- 
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dence  that  they  had  been  guilty  of  the  offense 
more  than  eighteen  months  before  the  indict- 
ment was  found,  and  at  a  later  period,  In  an- 
other county,  may  be  admitted  to  explain  their 
conduct  at  the  time  in  question.  State  y.  Brlggs, 
68  Iowa,  410,  27  N.  W.  358. 

Upon  the  trial  of  an  indictment  for  adultery 
with  a  married  woman  evidence  la  admissible  to 
prove  that,  a  year  before  the  date  named  in  the 
Indictment,  the  defendant  and  the  woman  occu- 
pied the  same  room  in  another  county  than  that 
wherein  the  crime  was  stated  to  have  been  com- 
mitted in  the  indictment,  as  It  is  proof  of  the 
disposition  of  the  parties  towards  each  other, 
and,  hence,  Is  germane  to  their  alleged  act  of 
adultery.  Such  testimony  is  in  the  same  cate- 
gory with  motive,  intent,  or  preparation-,  and  is 
in  no  wise  related  to  the  proof  of  a  separate  of- 
fense, or  of  a  propensity  to  commit  the  crime 
In  question,  or  crimes  generally.  State  v. 
^nover,  64  N.  J.  L.  65,  44  Atl.  850. 

In  State  ▼.  Hilberg,  22  Utah,  27,  61  Pac.  215, 
the  defendant  was  charged  with  having  had  un- 
lawful sexual  intercourse  with  a  female  over 
the  age  of  thirteen  and  under  the  age  of  eighteen 
years  on  the  15th  day  of  February,  1898.  Upon 
the  trial  the  prosecutrix  was  permitted,  under 
objection,  to  testify  to  the  first  act  of  sexual  in- 
tercourse as  having  occurred  in  April,  1897, 
about  eleven  months  before  the  act  charged  in 
the  information,  and  subsequently,  under  objec- 
tion, she  was  permitted  to  testify  to  five  several 
and  distinct  acts  occurring  thereafter.  The 
prosecutrix  made  no  election,  and  it  was  held 
that  the  law  made  the  election,  and  that  this 
election  was  made  by  the  proof  of  the  first  act  of 
intercourse  as  having  taken  place  in  April,  1897, 
and  that  no  subsequent  election  could  be  made ; 
nor  could  the  prosecution  prove  any  other  act 
of  the  kind  as  a  substantial  offense  upon  which 
a  conviction  could  l>e  had,  but  it  could  prove  the 
Intimacy  and  improper  relations  of  the  parties 
prior  to  the  acts  shown  in  the  month  of  April, 
1807,  but  not  afterwards.  In  this  case  Bartch, 
Cb.  J.,  dissented,  claiming  that  wnere,  as  in 
this  case,  there  is  a  continuation  of  the  relation 
of  intimacy  and  illicit  intercourse  t>etween  the 
parties  to  the  offense,  evidence  of  improper 
familiarity  and  adulteries,  both  before  and  after 
the  act  charged,  is  admissible. 

On  the  trial  of  an  indictment  for  Incest,  after 
evidence  of  incestuous  intercourse  had  been  in- 
troduced, the  state  offered  to  prove  prior  acts  of 
Indecent  familiarity  and  sexual  connection  be- 
tween the  parties  for  the  purpose  of  strengthen- 
ing the  evidence  already  in.  It  was  held  that 
It  was  error  to  exclude  the  offered  evidence. 
State  V.  Marklns,  05  Ind.  464,  48  Am.  Rep.  733. 
In  this  case  the  court  said:  "In  Lovell  v. 
State,  12  Ind.  18,  infra,  IX.  b,  it  was  held  that 
•evidence  of  acts  of  sexual  Intercourse  subse- 
quent to  the  time  laid  in  the  indictment,  and 
Identified  by  the  evidence  Introduced  by  the 
state,  was  incompetent,  and  it  is  confidently  as- 
serted that  the  decision  in  that  case  governs 
the  present  But  the  cases  are  very  different. 
Previous  acta  of  lascivious  familiarity  would 
tend  strongly  to  show  the  commission  of  the 
specific  offense  charged  by  the  state,  for  it  is 
Impossible  to  doubt  that  evidence  of  such  a 
character  tends  to  make  it  probable  that  the 
parties  did  commit  the  specific  offense  charged. 
Such  evidence  goes  in  proof  of  the  main  offense, 
because  it  is  evidence  of  the  probability  of  its 
perpetration.  Where  the  acts  precede  th^ 
offense,  they  constitute  the  foundation  of 
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an  antecedent  probability;  but  where  they 
follow  the  main  offense,  their  force  and  ef- 
fect are  materially  different.  It  Is  one  thins  to 
affirm  that  evidence  of  prior  Incestuous  Inter- 
course is  competent,  and  another  thing  to  affirm 
that  evidence  of  subsequent  sexual  Intercourse 
Is  not  competent ;  it  is,  therefore,  not  difficult 
to  discriminate  between  the  two  cases." 

In  State  v.  Guest,  100  N.  C.  410,  6  S.  E.  253, 
defendant  had  been  convicted  upon  an  Indict- 
ment for  fornication  and  adultery.     At  the  trial 
the  husband  of  the  woman  with  whom  the  crime 
was  alleged   to  have  been   committed   testified 
that  defendant  commenced  coming  to  witness's 
house   four   or  five  years   ago.     Defendant  ol>- 
Jected,  and  the  court  Instructed  the  Jury  that 
they  could  only  consider  testimony  as  to  acts 
committed  previous  to, two  years  before  the  bill 
was  found  for  the  purpose  of  enabling  them  to 
determine  whether  the  defendant  had  committed 
the  offense  charged  within  two  years.     Another 
witness  gave  testimony  as  to  acts  of  adultery  in 
another  county,  which  was  also  objected  to,  but 
was  admitted  for  the  purpose  of  enabling  the 
Jury  to  determine  whether  the  defendant  had 
been  guilty  of  the  offense  charged  against  him 
in  the  county  where  he  was  being  tried.     After 
other  testimony,  the  court  instructed  the  Jury 
that,   as   to  acts  testified  to  as  having  taken 
place  outside  of  the  county,  or  at  a  period  of 
time  more  than  two  years  prior  to  the  finding 
of  the  bill,  they  could  only  consider  such  testi- 
mony for  the  purpose  of  enabling  them  to  deter- 
mine whether  the  defendant  was  in  the  habit  of 
having  sexual   intercourse  with   the  other   de- 
fendant in  the  county  within  two  years.     In  af- 
firming a  Judgment  of  conviction,  the  supreme 
court    said :     "In    our    own    reports,    State    v. 
Kemp.  87  N.  C.  538,  and  State  v.  Pippin.  88  N. 
C.  646  [infra,  IX.]  are  conclusive  as  to  the  ad- 
missibility of  antecedent  acta,  as  shedding  light 
upon  acts  within  the  time   limited;   and  acts 
committed  without  the  limits  of  the  county  are 
admissible  for  the  same  purpose.     As  evidence, 
they  can  only  be  considered  by  the  Jury  In  de- 
termining the  character  of  the  acts  committed 
within   two   years,   and  within  the   county   of 
Transylvania,  of  which  there  must  have  l>een 
some  evidence.     They  must  convict  or  acquit,  as 
the  facts  alleged  are  or  are  not  proved  beyond 
a  reasonable  doubt  to  have  been  committed  with- 
in two  years,  and  within  the  county;  and  the 
evidence  was  admissible  In  this  point  of  view 
and  no  other,  and,  under  the  instructions  of  the 
court,  it  was  properly  submitted  to  the  Jury." 
The  headnotc  to  this  case  in  the  official  report 
is  as  follows :     "It  Is  competent  to  offer  testi- 
mony as  to  acts  committed  by  a  defendant  In 
an  indictment  for  fornication  and  adultery  more 
than  two  years  before  the  bill  was  found  for 
the  purpose  of  enabling  the  Jury  to  determine 
whether  he  had  committed  the  offense  within 
two  years;   and,   for   the  purpose  of  enabling 
them  to  find  whether  he  had  committed  the  of- 
fense in  the  county  where  the  bill   is  found, 
they  may  hear  evidence  of  his  acts  elsewhere.'* 
If  that  was  what  the  supreme  court  meant  to 
say,  it  would  be  deciding  the  opposite  of  what 
is  conceded  to  be  the  general  rule  forbidding  the 
admission  of  evidence  of  another  crime  to  show 
that,   because   the  defendant   committed  it,   he 
probably  committed  the  crime  of  which  he  was 
accused  .     But  it  is  evident  that  that  was  not 
what  the  appellate  court  meant  to  decide.     The 
decision  should  be  read  as  though  the  latter  had 
said  that,  as  evidence,  prior  acta  can  onlyjljn^ 
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considered  by  the  Jury  in  deiermininff  the  char- 
acter of  the  acts  committed  within  two  years, 
and  within  the  county,  of  the  commission  of 
which  acts  there  must  haye  been  some  other  evl- 
dence.  And  yet  the  statement  of  what  the  trial 
court  did,  coupled  with  the  affirmance  of  the 
judgment,  gave  the  state  reporter  some  warrant 
for  his  syllabus. 

While  eyidence  of  an  act  of  illegal  intercourse, 
occurring  more  than  two  years  before  the  in- 
dictment, is  not  competent  as  substantive  testi- 
mony, it  may  be  considered,  if  believed,  as  cor- 
roborative evidence  of  subsequent  association. 
State  V.  Dukes,  119  N.  C.  782.  25  S.  E.  786. 

And  State  v.  Guest,  100  N.  C.  410,  6  S.  B. 
253,  supra,  was  cited  as  an  authority  for  the 
foregoing  proposition. 

Upon  the  trial  of  an  iAdictment  charging  the 
defendant  with  lascivious  cohabitation  with  a 
married  woman  not  his  wife,  evidence  was  ad- 
mitted, although  objected  to  by  defendant,  con- 
sisting of  declarations  made  by  the  defendant 
touching  his  connection  with  the  partlcepa  crim- 
inis,  made  anterior  to  the  time  of  the  ofTense 
charged,  and  more  than  one  year  prior  to  the 
finding  of  the  Indictment  The  defendant  con- 
tended that,  since  the  prosecution  for  offenses 
of  this  character  is  barred  by  limitation  in  one 
year,  these  declarations  of  the  defendant,  made 
more  than  one  year  prior  to  the  finding  of  the 
indictment,  were  incompetent  evidence  to  es- 
tablish his  guilt  It  was  held  that,  if  the  ob- 
ject of  such  evidence  was  to  establish  the  de- 
fendant's guilt,  the  argument , would  be  tenable, 
but  that,  as  the  evidence,  while  incompetent  for 
that  purpose,  was  clearly  competent  for  the  pur- 
pose of  explaining  subsequent  acts  of  familiari- 
ty and  Intercourse  falling  within  the  period  cov- 
ered by  the  Indictment,  a  general  objection  to 
it  could  not  be  entertained.  That  the  only 
proper  course  for  defendant  in  such  cases  Is  to 
ask  the  court  to  limit  the  effect  of  the  evidence 
by  instruction.  State  v.  Clawson,  32  Mo.  App. 
98. 

The  crime  of  open  and  notorious  adultery  is 
not  made  out  by  a  single  act  or  by  the  conduct 
of  a  single  day,  but  by  continuing  acts  and  con- 
duct over  a  period  of  time  of  more  or  less  dura- 
tion ;  and,  where  it  is  shown  that  at  some  prior 
period,  not  too  remote,  a  man  and  a  woman, 
not  married  to  each  other,  abided  and  cohabited 
together,  and  it  is  shown  at  the  trial  that  the 
abiding  together  continued  and  has  been  un- 
broken, the  reasonable  presumption  or  inference 
is  that  the  cohabitation  has  also  continued. 
Such  evidence  tends  to  prove  the  offense,  and  is, 
therefore,  admissible.  State  v.  Coffee,  75  Mo. 
App.  88. 

On  the  trial  of  an  information  for  incest  evi- 
dence was  offered  of  other  previous  acts  of  sex- 
ual Intercourse  between  the  defendant  and  the 
woman  at  various  times,  from  the  year  1853 
down  to  about  the  time  of  the  act  of  intercourse 
between  them  on  the  17th  of  January,  1858,  to 
which  she  had  already  testified,  and  upon  which 
the  prosecution  relied  for  a  conviction.  The 
evidence  of  these  previous  acts  was  admitted  by 
the  recorder,  not  as  evidence  of  substantive  of- 
fenses, but  in  explanation  and  corroboration  of 
the  evidence  of  the  act  charged  in  the  informa- 
tion. The  court,  after  quoting  the  general  rule, 
said :  "But  the  courts  in  several  of  the  states 
have  shown  a  disposition  to  relax  the  rule  in 
cases  where  the  offense  consists  of  Illicit  inter- 
course between  the  sexes ;  and  It  is  principally 
to  the  American  cases  that  we  are  to  look  for 
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authorities  upon  this  subject,  as  such  inter- 
course is  not  generally  rendered  criminal  in 
rOngland,  or  prosecuted  by  indictment  being 
only  of  ecclesiastical  cognizance.*'  Continuing 
its  reasoning  on  this  subject,  'the  court  further 
said :  '^Previous  familiarities,  not  amounting 
to  actual  Intercourse,  but  tending  in  that  direc- 
tion, must  have  a  strong  bearing  in  all  cases  of 
this  kind ;  and  we  can  discover  no  Just  principle 
on  which  they  could  have  been  excluded  with- 
out setting  at  defiance  the  common  sense  of 
mankind.  Such  evidence  was  given  In  this  case 
by  the  father  and  mother  of  the  girl,  without  ob- 
jection from  the  defendant;  and,  if  such 
familiarities  may  be  shown  because  they  tend  to 
prove  actual  intercourse,  or  to  corroborate  other 
evidence  of  such  intercourse,  upon  what  princi- 
ple can  previous  actual  Intercourse  be  rejected, 
when  offered  for  the  same  purpose?  It  is  the 
principal  and  most  Important  act  of  familiarity, 
to  which  the  others  only  tended.  If  offered  as 
proof  of  substantive  offenses  on  which  a  con- 
viction might  be  had  in  the  case,  it  should,  of 
course,  be  excluded;  but,  as  it  was  not  offered 
for  this  purpose,  and  could  not  be  allowed  to 
have  such  effect,  we  can  see  no  objection  to  its 
reception."  People  v.  Jenness,  5  Mich.  305. 
This  reasoning  would  seem  to  be  in  unison  with 
that  adopted  by  the  supreme  Judicial  court  of 
Massachusetts  In  Thayer  v.  Thayer,  101  Mass. 
Ill,  100  Am.  Dec.  110,  and  Com.  v.  Nichols, 
114  Mass.  285,  19  Am.  Rep.  346.— <n/ra,  IX.  b. 

In  a  prosecution  for  adultery  acts  of  familiar- 
ity, committed  two  years  before,  are  too  remote 
to  be  put  in  evidence,  but  acts  within  a  short 
time  before,  and  very  soon  after  the  act  com- 
plained of,  if  establishing  a  continuous  intimacy, 
may  be  shown.  People  v.  Hendrlckson,  53 
Mich.   525,    19   N..  W.    169. 

In  People  v.  Skutt  06  Mich.  449,  56  N.  W. 
11,  infra,  it  is  stated  that  this  case  appears  to 
be  in  conflict  with  People  v.  Jenness,  5  Mich. 
305,  tnpra,  though  the  facts  in  the  two  cases 
are  different.  The  court  adhered  to  the  rule 
laid  down  in  People  v.  Jenness.  The  attempt 
to  distinguish  upon  the  point  involved  does  not 
appear  to  have  been  very  successful,  and  it  may 
be  pretty  safely  said  that,  taken  in  connection 
with  People  v.  Jenness,  People  v.  Skutt  practi- 
cally overrules  the  case. 

Upon  the  trial  of  an  indictment  for  rape  in 
the  second  degree,  evidence  of  the  commission 
of  prior  similar  acts  between  the  same  parties 
is  competent  as  tending  to  establish  the  commis- 
sion of  the  particular  act  in  question,  or  to  cor- 
roborate witnesses  testifying  thereto.  People 
v.  Grauer,  12  App.  Div.  464,  42  N.  Y.  Supp.  721 

By  the  Penal  Code  of  New  York  rape  in  the 
second  degree  can  be  committed  where  the  act 
Is  done  with  the  consent  of  the  female,  the 
crime  consisting  of  committing  the  act  with  a 
female  under  a  certain  age. 

On  a  trial  for  rape,  evidence  as  to  a  number 
of  acts  of  carnal  Intercourse  between  the  par- 
ties, before  the  age  of  consent  was  raised  to 
fifteen  years,  two  of  such  acts  being  outside  the 
county  of  the  prosecution,  was  held  to  be  admis- 
sible to  show  the  probability  that  defendant 
committed  the  offense,  as  charged,  in  corrobora- 
tion of  the  testimony  of  the  prosecutrix.  And 
it  was  held  that  the  court  was  not  required,  in 
the  charge,  to  limit  and  restrict  the  purposes  of 
3uch  evidence ;  that  the  proper  practice  would 
lave  been  for  defendant  to  have  asked  that  the 
prosecution  be  required  to  elect  upon  which  par- 
ticular act  a  conviction  would  be  asked.     Ham- 
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llton  ▼.  State.  SO  Tex.  Crlm.  Rep.  872,  37  S.  W. 
431.  To  the  same  effect,  Cooksey  v.'  State  (Tex. 
Crim.  App.)  58  S.  W.  103.  See  Barnett  y. 
State  (Tex.  Crlm.  App.)  73  S.  W.  399,  infra, 
and  Smith  v.  State  (Tex.  Crim.  App.)  73  S.  W. 
401,  infra,  IX.  b. 

On  a  trial  for  rape  committed  apon  a  female 
onder  the  age  of  consent,  with  her  consent,  tes- 
timony of  former  rapes  committed  by  means  of 
force  by  the  defendant  upon  the  prosecutrix  is 
Inadmissible.  Barnett  t.  State  (Tex.  Crim. 
App.)  73  S.  W.  399. 

The  court  stated  that  Hamilton  ▼.  State,  36 
Tex.  Crlm.  Rep.  372,  37  S.  W.  431,  $upra;  Man- 
ning ▼.  State  (Tex.  Crlm.  App.)  65  S.  W.  920, 
infra,  IX.  b ;  and  Cooksey  ▼.  State  (Tex.  Crim. 
App.)  58  S.  W.  103,  supra, — so  far  as  they  con- 
flict with  the  foregoing,  were  oyerruled.    Ibid. 

The  court  said  that  in  such  a  case  such  testi- 
mony is  only  admissible  where  it  tends  to  solve 
some  disputed  fact  or  issue ;  that  there  was  no 
dilTerence,  in  the  introduction  of  testimony  as 
to  other  otfenses,  between  a  case  of  rape  and  any 
other  criminal  charge;  and  that.  Indeed,  the 
reason  of  the  rule  excluding  such  testimony 
would  appear  to  be  stronger  in  a  rape  case  than 
In  any  other  character  of  offense,  inasmuch  as 
evidence  of  such  extraneous  crimes  is  more  cal- 
culated to  Inflame  the  minds  of  the  Jury  in  a 
rape  case  then  in  any  other.  Ibid,  See  Smith 
V.  State  (Tex.  Crlm.  App. J  73  S.  W.  401,  infra, 
IX.  b. 

To  the  same  effect,  and  following  and  approv- 
ing Barnett  v.  Statd  (Tex.  Crim.  App.)  73  S. 
W.  390,  supra,  are  the  recent  cases  of  Hackney 
T.  State  (Tex.  Crim.  App.)  74  S.  W.  554,  and 
Smith  V.  State  (Tex.  Crlm.  App.)  74  S.  W.  556. 

Upon  the  trial  of  an  Indictment  for  rape  the 
prosecutrix,  after  testifying  to  the  commission 
of  the  act  charged  in  the  indictment,  was  per- 
mitted, against  the  objection  of  the  defendant, 
to  testify  that,  four  days  before,  the  defendant 
bad  made  an  unsuccessful  attempt  to  commit 
the  offense.  It  was  held  that  such  evidence  was 
comi>etent  The  reasoning  of  the  court  in  com- 
ing to  this  result  was  that.  If  witnesses  other 
than  the  complainant  could  have  been  called, 
who  witnessed  the  unsuccessful  attempt  of  the 
defendant  to  ravish  the  complainant  four  days 
before  the  crime  was  in  fact  accomplished,  no 
one  would  have  questioned  the  competency  of 
their  evidence;  and  that  the  evidence  was  not 
rendered  incompetent  because  it  came  from  the 
complainant  herself.  People  v.  O' Sullivan,  104 
N.  Y.  481,  58  Am.  Rep.  530,  10  N.  B.  880.  In 
tbts  case  the  general  term  of  the  supreme  court 
bad  reversed  the  Judgment  of  conviction,  on  the 
ground  that  such  evidence  was  incompetent,  and 
was  likely  to  prejudice  the  Jury  seriously  and 
strengthen  the  chances  of  a  conviction.  25  N. 
T.  Week.  Dig.  196,  5  N.  Y.  S.  R.  132.  As  has 
been  seen,  the  court  of  appeals  differed  from  the 
•opreme  court  upon  that  proposition ;  but.  Inas- 
much as  it  affirmed  the  Judgment  of  the  latter, 
reversing  the  conviction  uxx>n  another  ground, 
the  suggestion  Is  made;  whether  that  fact  de- 
tracts from  the  value  or  weight  of  the  decision 
of  the  ultimate  court  on  the  subject. 

In  People  v.  Flaherty,  79  Hun,  48,  29  N.  Y. 
Supp.  641,  which  was  an  appeal  from  a  Judg- 
ment rendered  upon  the  trial  of  an  indictment 
for  rape  committed  upon  a  female  under  the 
age  of  legal  consent,  the  people  introduced  evi- 
dence of  eight  different  acts  of  intercourse  pre- 
vious to  her  becoming  the  age  of  legal  consent 
The  Judgment  of  conviction  waa,  however,  re- 
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versed  and  a  new  trial  ordered  upon  another 
ground.  Upon  the  second  trial  the  same  evi- 
dence was  admitted,  and,  upon  appeal  from  the 
Judgment  of  conviction,  the  appellate  division 
affirmed  the  conviction,  and,  in  an  elaborate 
opinion,  decided  that  evidence  of  the  several 
acts  was  admissible.  At  the  commencement  of 
the  second  trial,  counsel  for  the  defendant 
moved  that  the  people  be  compelled  to  elect 
which  offense  would  be  relied  upon.  The  trial 
court  refused  to  compel  the  people  to  elect  at 
that  time,  and  permitted  the  people  to  make  the 
evidence  of  the  eight  different  acts.  At  the  close 
of  the  people's  testimony  the  district  attorney 
elected  to  proceed  upon  one  act.  The  admission 
of  the  evidence  was  also  objected  to  by  the  de- 
fendant. And  this  was  affirmed  by  the  appel- 
late division.  27  App.  Div.  535,  50  N.  Y.  Supp. 
574. 

The  Judgment  of  affirmance  by  the  appellate 
division  was,  however,  afterward  reversed  by 
the  court  of  appeals,  the  latter  court  holding 
that  the  several  acts  testified  to  constituted.  If 
they  were  committed,  seven  distinct  crimes,  for 
only  one  of  which  defendant  was  or  could  have 
been  charged  In  the  Indictment;  and  that  the 
defendant  was  entitled  to  know  at  the  begin- 
ning of  the  trial  whether  he  was  to  be  tried  for 
a  crime  committed  on  the  day  alleged  in  the  in- 
dictment; and,  if  not,  then  that  the  people 
should  state  the  date  of  the  crime  which  it  was 
purposed  to  prove  as  the  one  charged  in  the 
indictment.  And  that  the  refusal  of  the  court 
to  compel  the  people  to  so  elect  was  prejudicial 
error ;  as  was  also  the  permitting  of  the  people 
to  show  seven  different  acts,  each  of  which,  if 
committed,  constituted  a  distinct  crime ;  and  to 
postpone  such  election  until  the  close  of  their 
evidence;  and  that  the  evidence  did  not  come 
within  any  of  the  exceptions  to  the  general  rule 
which  forbids  evidence  of  distinct  independent 
crimes.  162  N.  Y.  532,  57  N.  E.  73.  The  opin- 
ion is  of  considerable  length  on  this  subject,  and 
elaborates  with  great  particularity  the  reasons 
why  this  evidence  was  inadmissible,  and  dis- 
tinguishes People  V.  O'Sullivan.  104  N.  Y.  481, 
58  Am.  Rep.  530,  10  N.  E.  880,  supra. 

Upon  the  trial  of  an  information  for  an  as- 
sault with  intent  to  rape  a  girl  ten  years  of  age, 
the  trial  court  permitted  the  state  to  prove 
that,  on  one  occasion,  the  defendant  went  to 
the -room  where  the  prosecutrix  and  another  girl 
were  sleeping,  got  into  bed  with  them  and  had 
sexual  intercourse  with  the  other  girl.  In  de- 
ciding that  the  evidence  was  properly  admitted, 
the  court  said :  "We  do  not  suppose  that  evi- 
dence that  the  defendant  had  committed  adul- 
tery, or  been  guilty  of  acts  of  improper  familiari- 
ty, with  the  girl  Emma  at  another  time  or  place, 
would  be  competent  evidence  on  the  trial  of  the 
present  issue,  but  rest  our  ruling  on  the  ground, 
already  stated,  that  the  act  of  the  defendant  in 
going  to  the  room  where  both  Emma  and  the 
prosecutrix  were  sleeping,  and  getting  in  bed 
with  them,  was  a  grossly  Indecent  assault  on 
both."  Proper  v.  State,  85  Wis.  615,  55  N.  W. 
1055. 

In  a  prosecution  for  bastardy,  evidence  of  acts 
of  Intercourse  other  than  that  charged  in  the 
complaint  Is  admissible  as  bearing  upon  the  prob- 
ability of  the  particular  act  having  occurred  as 
charged.  People  v.  Schilling,  110  Mich.  412,  68 
N.  W.  233. 

A  general  conviction  of  a  prisoner,  charged 
both  as  principal  in  the  first  degree  and  as  an 
aider  and  abettor  of  other  men  In  rape,  is  valid 
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on  the  coant  charging  him  as  principal.  On 
such  an  Indictment  evidence  may  be  given  of 
several  rapes  on  the  same  woman  at  the  same 
time,  by  the  prisoner  and  other  men,  each  as- 
sisting the  other  In  turn,  without  putting  the 
prosecutor  to  elect  on  which  count  to  proceed. 
Kex  V.  Folkes,  1  Moody  C.  C.  354. 

In  a  prosecution  for  rape,  alleged  to  have  been 
committed  on  a  female  under  the  age  of  legal 
consent,  testimony  of  the  prosecuting  witness  of 
acts  of  Intercourse  between  herself  and  the  de- 
fendant prior  to  the  act  for  which  the  defendant 
is  being  tried  is  admissible.  State  v.  Peres,  27 
Mont.  .'^58,  71  I*ac.  162. 

Upon  the  trial  of  an  indictment  for  incest, 
prior  acts  of  incest  between  the  same  parties 
may  be  proved.  State  v.  De  Hart,  109  La.  570, 
88  So.  605. 

On  the  trial  of  an  information  for  rape, 
proof  of  other  acts  of  defendant  is  competent 
to  show  that  he  had  made  attempts  to  commit 
the  same  offense,  recently  before  the  commission 
of  the  act  for  which  he  was  on  trial.  State  t. 
Scott,  172  Mo.  636,  72  8.  W.  807. 

On  the  trial  of  an  indictment  for  adultery 
other  acts  of  adultery  by  the  same  parties  are 
admissible  in  evidence,  although  committed  four 
years  previous  to  the  finding  of  the  indictment, 
as  nearness  of  time  is  a  circumstance  affecting 
the  effect  of  the  evidence,  and  not  its  compe- 
tency. United  States  v.  Or  lego  (N.  M.)  72  Pac. 
20. 

Upon  the  trial  of  an  Indictment  for  adultery, 
evidence  of  acts  of  improper  familiarity,  which 
themselves  amount  to  adultery  between  the  same 
persons,  before  the  time  relied  on  as  the  time  of 
the  commission  of  the  adultery  charged,  is  inad- 
missible, either  In  corroboration  of  witnesses  for 
the  commonwealth,  or  to  show  the  disposition 
of  the  parties  to  commit  the  crime.  Com.  v. 
Thrasher,  11  Gray.  450. 

This  case,  as  will  be  seen.  Is  practically  dis- 
approved in  Thayer  v.  Thayer,  101  Mass.  Ill, 
100  Am.  Dec.  110,  infra,  IX.  6. 

On  the  trial  of  one  charged  with  the  crime  of 
rape,  by  carnally  knowing  a  female  person  un- 
der the  age  of  eighteen  years,  several  different 
acts  of  unlawful  Intercourse  were  testified  to  by 
the  prosecutrix.  The  state  elected  to  rely  on  a 
particular  act,  and,  under  this  election,  it  was 
held  to  be  the  duty  of  the  trial  court  to  exclude 
from  the  consideration  of  the  jury  all  testimony 
with  reference  to  other  acts  that  did  not  tend 
directly  to  prove  the  commission  of  the  particu- 
lar act  relied  upon  by  the  state  for  conviction. 
State  V.  Bonsor,  49  Kan.  758,  31  Pac.  736. 

On  a  charge  of  fornication  with  the  prosecut- 
ing witness,  it  was  held  that  the  state.  In  Its 
evidence,  could  go  back  and  cover  a  period  of 
two  yesrs  anterior  to  the  presentment  of  the  in- 
dictment. The  testimony  of  acts  of  fornication 
committed  before  that  time,  as  a  general  rule, 
would  be  inadmissible;  and  such  testimony 
could  only  be  admitted  under  peculiar  circum- 
stances. The  same  observations  were  held  to 
apply  with  reference  to  the  proof  that  the  wit- 
ness had  had  six  children  by  accused,  because 
the  proof  in  that  regard  would  go  more  than  two 
years  behind  the  date  when  the  indictment  was 
presented ;  and  that  this  character  of  testimony 
was  calculated  to  injure  the  accused.  Duncan 
V.  State  (Tex.  Crlm.  App.)  45  S.  W.  921. 

Upon  the  trial  of  an  indictment  for  an  as- 
sault with  Intent  to  commit  a  rape,  evidence 
that  the  prisoner  on  a  prior  occasion  had  taken 
liberties  with  the  prosecutrix  la  not  admissible 
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to  show  the  prisoner's  Intent  Rex  t.  Lloyd,  1 
Car.  &  P.  318. 

Under  an  information  for  adultery  charging 
but  one  offense,  and  that  in  a  single  count,  a 
public  prosecutor,  having  given  evidence  of  one 
act  of  adultery,  will  be  confined  to  that  act,  and 
not  permitted  to  introduce  proof  of  other  acts, 
committed  with  the  same  person  at  different 
times  and  places.  In  this  case  the  court  said : 
"The  accused  comes  prepared  to  defend  against 
a  single  charge:  This  he  may  do  successfully^ 
and,  having  done  so,  may  find  himself  over- 
whelmed by  a  multitude  of  others  of  which  the 
information  gave  him  no  notice,  and  against 
which  he  cannot  be  supposed  to  be  prepared. 
And  the  prosecuting  attorney.  Instead  of  shap- 
ing his  case,  at  the  outset,  in  the  most  favorable 
manner,  may  detain  the  court  and  Jury  by  prov- 
ing any  number  of  offenses,  and  then  elect  upon 
which  to  claim  a  conviction.  And  why  should 
this  be  done?  Hd  is  supposed  to  be  in  the  pos- 
session of  the  proofs,  and  should  make  his  elec- 
tion from  the  first  In  this  there  can  be  no 
hardship ;  and  such  Is  the  well-settled  rule  in 
all  analogous  cases."  State  v.  Bates,  10  Conn. 
372.  This  case  would  seem  to  be  opposed  in 
theory  and  principle  to  like  cases  in  other 
states,  where  it  has  been  repeatedly  held  that 
upon  the  trial  of  informations  or  indictments 
for  this  offense,  other  acts  of  a  kindred  nature 
between  the  same  parties  may  be  proved  as  tend- 
ing to  show  the  character  of  the  act  charged  in 
the  indictment  or  Information.  In  this  case  the 
acts,  evidence  of  which  was  held  to  be  inadmis- 
sible, were  committed  previous  to  the  act 
charged  in  the  information. 

On  a  trial  for  rape,  where  the  prosecuting 
witness  had  given  testimony  of  a  rape  perpe- 
trated when  she  was  alone  with  the  defendant 
and  a  ravishment  upon  another  and  different 
and  later  day,  in  the  presence  of  another  female, 
it  was  held  that  it  is  a  familiar  principle  of  our 
criminal  law  that  It  is  not  admissible  to  intro- 
duce evidence  tending  to  prove  a  similar,  but 
distinct,  offense  for  the  purpose  of  raising  an 
inference  or  presumption  that  the  prisoner  com- 
mitted the  particular  act  with  which  he  is 
charged  and  for  which  he  is  on  trial; 
that  there  are  exceptions  to  the  rule  above 
stated,  but  the  case  at  bar  did  not  come 
within  any  of  these  exceptions;  and  it  was  er- 
ror to  admit  evidence  of  two  separate,  distinct 
and  substantive  crimes  over  the  objection  of  the 
defendant  Parkinson  v.  People,  135  111.  404, 
10  L,  B.  A.  91,  25  N.  B.  764. 

Upon  the  trial  of  an  indictment  for  fornica- 
tion or  adultery  evidence  of  acts  anterior  to  the 
time  in  wh'"h  the  fornication  or  adultery  Is  al- 
leged to  l.*/e  been  committed  is  admissible. 
Com.  V.  Lahey,  14  Gray.  91 ;  State  v.  Jackson, 
65  N.  J.  L.  62,  46  Atl.  767 ;  State  v.  Kemp,  87 
N.  C.  538 ;  State  v.  Pippin,  88  N.  C.  646 ;  Com. 
V.  Bell,  166  Pa.  405,  31  Atl.  .123 ;  State  v.  Pot- 
ter, 52  Vt.  33. 

In  a  prosecution  for  Incest  It  Is  competent 
for  the  state  to  prove  acts  of  sexual  intercourse 
prior  to  the  specific  act  charged  in  the  Indict- 
ment Taylor  v.  State,  110  Ga.  150,  35  S.  E. 
161 ;  Lefforge  ▼.  State,  129  Ind.  551,  29  N.  B. 
34;  People  v.  Cease.  80  Mich.  576,  45  N.  W. 
585 ;  Com.  v.  Senak,  9  Kolp.  558. 

In  a  prosecution  for  assault  with  intent  to 
commit  rape,  evidence  is  admissible  of  previous 
assaultii  of  the  same  character  upon  the  prose- 
cutrix. Williams  V.  State,  8  Humph.  585 ;  Tay- 
lor V.  State,  22  Tex.  App.  529,  68  Am.  Bep.  656, 
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3  S.  W.  753 ;  Calllson  y.  State.  37  Tex.  Crlm. 
Rep.  211,  39  8.  W.  300;  Hanks  y.  State  (Tex. 
Crlm.  App.)  38  8.  W.  173.  And  In  a  prosecu- 
tion for  rape.  I'eople  ▼.  Abbott,  97  Mich.  ^84, 
66  N.  W.  862. 

As  to  evidence  of  previous.  In  connection  with 
subsequent,  acts  being  competent,  see  the  follow- 
ing cases  in  infra,  IX.  b :  Lawson  t.  State,  20 
Ala.  65,  66  Am.  Dec.  182 ;  AlsabrookA  v.  SUte, 
62  Ala.  24  ;  Crane  ▼.  People,  65  111.  App.  492. 
Affirmed  in  168  111.  395.  48  N.  E.  54 ;  State  ▼. 
Witham,  72  Me.  631 ;  State  y.  Williams,  76  Me. 
480;  State  ▼.  Way,  5  Neb.  283;  Burnett  y. 
State,  32  Tex.  Crim.  Rep.  86,  22  S.  W.  47; 
State  y.  Brldgman,  49  Vt  202,  24  Am.  Bep. 
124. 

And  that  previous  acts  may  be  shown,  but 
that  subsequent  acts  may  not,  these  cases  in  the 
aame  subdivision :  People  v.  Clark,  33  Mich. 
112 :  People  V.  Fowler,  104  Mich.  449,  62  N.  W. 
672 ;  People  v.  Payne  (Mich.)  9  Det  L.  N.  417, 
91  N.  W.  739. 

b.  Subsequent  aoU, 

There  are,  however,  as  will  be  seen,  decisions 
to  the  effect  that  evidence,  not  only  of  acts  com- 
mltted  prior,  but  also  of  those  committed  sub- 
sequent, to  the  act  charged,  is  admissible,  al- 
though showing  a  distinct,  Independent  crime. 
These  are,  however,  believed  to  be  In  the  minor- 
ity, and,  besides,  are  lacking  the  strong  reason 
which  is  given  for  the  admission  of  evidence  of 
the  prior  act.  They  are  here  given,  and  are  fol- 
lowed by  those  holding  exactly  the  contrary 
doctrine. 

Acts  of  indecent  familiarity  within  the  lim- 
ited period  cannot  be  explained  by  proof  of  the 
subsequent  illicit  intercourse  of  the  parties ;  but 
when  such  acts  of  indecent  familiarity  have 
beien  explained  by  previous  acts  of  illicit  inter- 
course, then  proof  of  the  subsequent  illicit  in- 
tercourse becomes  corroborative  or  cumulative 
eyidence,  and  is  admissible.  Lawson  v.  State, 
20  Ala.  65,  56  Am.  Dec.  182. 

On  a  charge  Involving  illicit  intercourse  dur- 
ing a  particular  period,  evidence  of  acts  an- 
terior or  subsequent  to  that  time,  which  tend 
to  Illustrate  or  explain  similar  acts  within  the 
particular  period,  although  not  evidence  on 
which  to  base  a  conviction,  are  admissible,  In 
connection  with  evidence  of  similar  acts  during 
the  time  laid,  to  prove  illicit  Intercourse  as 
charged.    AlnbrookB  v.  State,  52  Ala.  24.     . 

On  an  indictment  for  rape  of  a  child  under 
ten  years  of  age,  evidence  was  admitted  of  sub- 
sequent perpetrations  of  the  same  otfense  on 
dilferent  days  previous  to  complaint  to  the 
mother.  It  appearing  that  the  prisoner  had 
threatened  the  child  on  the  first  occasion,  and 
it  being  held  that  in  such  a  case  it  was  virtually 
all  one  continuous  offense.  Reg.  ▼.  Rearden,  4 
Fost.  ft  F.  76. 

Under  an  indictment  charging  the  defendants 
with  living  together  in  open  adultery,  prior  and 
subsequent  acts  of  improper  familiarity,  or  of 
adultery,  between  the  parties,  whether  occurring 
in  the  same  or  other  jurisdictions,  may  be 
proved  in  explanation  of,  or  to  characterize, 
the  acts  of  the  parties  complained  of  as  consti- 
tuting the  offense  charged.  Crane  v.  People,  65 
111.  App.  492,  Affirmed  in  168  111.  395,  48  N.  EI 
64. 

In  a  prosecution  for  adultery,  acts  prior,  and 
also  subsequent,  to  the  act  charged  in  the  in 
dlctment,  when  indicating  a  continuance  of  U- 
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licit  intercourse,  are  admissible  In  evidence  for 
the  purpose  of  showing  the  relation  and  mutual 
disposition  of  the  parties,  the  reception  of  such 
evidence  to  be  largely  controlled  by  the  Judge 
who  tries  the  cause,  explaining  to  the  Jury  its 
purpose  and  effect  State  v.  Witham.  72  Me. 
631.  To  the  same  effect,  State  v.  Williams,  76 
Me.  480. 

Upon  a  charge  of  adultery  In  an  Indictment, 
evidence  of  improper  familiarities  between  the 
parties,  both  anterior  and  subsequent  to  the 
time  the  offense  is  charged,  may  be  received  as 
corroborating  proof,  after  evidence  has  been  of- 
fered tending  to  prove  the  offense  charged. 
State  V.  Way,  5  Neb.  283. 

It  is  competent  for  the  state,  in  the  trial  of 
an  indictment  for  seduction,  to  show  that  there 
was  sexual  intercourse  between  the  parties  sub- 
sequent to  the  first  alleged  act.  State  v.  Rob- 
ertson, 121  N.  C.  551,  28  S.  E.  59. 

Evidence  of  acts  of  adultery,  subsequent  to 
the  date  of  the  latest  act  charged  In  the  peti- 
tion, is  admissible,  for  the  purpose  of  showing 
the  character  and  quality  of  previous  acts  of 
improper  familiarity.  Boddy  v.  Boddy,  -30  L. 
J.  M.  C.  N.  S.  23. 

Where  defendant  was  convicted  of  incest,  the 
sole  question  raised  in  the  case  was,  whether 
the  state  could  prove  the  crime  of  incest  by  evi- 
dence of  more  than  one  act.  It  was  held  that 
this  was  not  an  open  question;  that  it  is  well 
settled  that,  in  prosecutions  for  adultery,  or  for 
illicit  intercourse  of  any  class,  evidence  is  ad- 
missible of  sexual  acts  between  the  same  par- 
ties prior  to,  or,  when  indicating  eontinuousness 
of  illicit  relations,  even  subsequent  to,  the  act 
specifically  under  trial.  Burnett  v.  State,  32 
Tex.  Crlm.  Rep.  86.  22  S.  W.  47. 

Upon  an  indictment  for  adultery  evidence  of 
other  acts  of  improper  familiarity  and  adultery 
between  the  parties  to  the  alleged  offense,  con- 
tinuing from  before  until  after  the  offense 
charged,  and  after  indictment  found,  is  admissi- 
ble, although  it  proves  other  and  distinct  of- 
fenses, to  show  the  true  relation  of  the  parties 
to  each  other, — to  show  that  the  restraints  and 
safeguards  of  common  deportment  and  conven- 
tionality, and  of  the  natural  modesty  that  Is 
presumed  to  exist,  have  been  broken  through 
and  displaced  by  the  adulterous  disposition  and 
the  habits  of  adulterous  intercourse.  State  v. 
Bridgman.  40  Vt  202,  24  Am.  Rep.  124. 

See  Thayer  v.  Thayer,  101  Mass.  Ill,  100  Am. 
Dec.  110,  infra. 

Upon  the  trial  of  an  indictment  for  adultery 
in  one  county  with  a  woman  named,  evidence  Is 
not  admissible  that  the  defendant,  after  the  time 
alleged  in  the  Indictment,  cohabited  with  the 
same  woman  in  another  county,  and  called  her 
his  wife,  and  said  he  had  lived  at  the  place 
named  in  the  Indictment  Com.  v.  Horton,  2 
Gray,  354.  The  reason  for  holding  that  the  evi- 
dence was  inadmissible  would  seem  to  be  that 
no  act  of  the  defendant  after  the  time  charged 
in  the  Indictment  for  tlie  commission  of  the  of- 
fense with  which  he  was  charged  could  in  any 
wise  characterize  that  crime ;  and  that  a  differ- 
ent rule  applies  where  there  is  evidence  of  the 
same  acts  previous  to  the  commission  of  the 
offense  charged  in  the  indictment,  and  such  evi- 
dence is  admissible. 

In  Thayer  v.  Thayer,  101  Mass.  Ill,  100  Am. 
Dec.  110,  note,  which  was  an  action  for  a  di- 
vorce, the  court,  disapproving  of  Com.  v.  Horton, 
2  Gray,  354,  supra,  and  particularly  of  Com.  vk 
Thrasher,   21   Gray,  450,   supra,  IX.   a,   sa^lC 
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••But  by  the  application  of  the  rale  laid  down  in 
these  cases,  evidence  tending  to  establish  an  In- 
dependent crime  Is  to  be  rejected,  although  all 
acts  which  are  only  acts  of  Improper  familiar- 
ity are  to  be  admitted  in  proof.  There  is  no 
sound  distinction  to  be  thus  drawn.  There  is 
no  dllterence  between  acts  of  familiarity  and 
actual  adultery  committed,  when  offered  for  the 
purpose  indicated,  except  in  the  additional 
weight  and  significance  of  the  latter  fact.  The 
concurreut  adulterous  disposition  of  the  defend- 
ant and  the  particep^  criminia  cannot  be  shown 
by  stronger  evidence  than  the  criminal  act  it- 
self. There  is  no  one  act  by  which  the  moral 
status  of  the  parties  Is  more  clearly  defined. 
And,  for  the  purposes  and  with  the  limitations 
here  stated,  evidence  of  it  is  always  admissible." 

This  was  a  civil  action  for  a  divorce,  but,  as 
the  supreme  Judicial  court  of  Massachusetts,  by 
its  Judgment  therein  and  in  the  opinion  of  the 
judge  delivering  such  Judgment,  disapproves 
Com.  V.  Horton,  2  Gray,  354,  supra,  and  Com.  v. 
Thrasher,  11  Gray,  450,  supra,  IX.  a;  and  In- 
asmuch as  the  case  has  been  followed  and  ap- 
proved both  in  Massachusetts  and  other  states 
where  the  question  which  is  the  subject  under 
consideration  herein  has  arisen, — It  is  deemed 
a  proper  case  to  be  inserted  here.  The  court 
took  occasion  to  say  further:  "The  fact  that 
the  conduct  relied  on  has  occurred  since  the  fil- 
ing of  the  libel  does  not  exclude  it ;  and  proof  of 
the  continuance  of  the  same  questionable  rela- 
tions during  the  Intervening  time,  as  in  the 
case  at  bar,  will  add  to  its  weight."  The  evi- 
dence was  brought  out  by  the  following  question 
to  the  accused  on  his  cross-examination :  "Did 
you,  within  a  few  weeks  either  way,  have  crim- 
inal intercourse  with  Miss  Morris  anywhere?" 
and,  being  compelled  by  the  court  to  answer,  he 
answered:  "I  did."  And  that  is  all  there  is 
on  the  subject. 

Upon  the  trial  of  an  Indictment  for  adultery, 
evidence  of  other  acts  of  adultery  committed  by 
the  same  parties,  near  the  time  charged,  though 
in  another  county,  is  admissible  to  support  the 
indictment.  Com.  ▼.  Nichols,  114  Mass.  285, 
19  Am.  Rep.  346.  This  case  cites,  follows,  and 
approves  Thayer  v.  Thayer,  101  Mass.  Ill,  100 
Am.  Dec.  110,  which,  as  has  been  seen,  disap- 
proved Com.  V.  Thrasher,  11  Gray,  450,  supra, 
IX.  a,  and  Com.  ▼.  Horton,  2  3ray,  354,  supra, 
IX.  b. 

Upon  the  trial  of  an  indictment  for  adultery, 
evidence  of  the  criminal  conduct  of  the  defend- 
ant and  his  supposed  paramour,  as  shown  by 
disconnected  acts  occurring  eighteen  months 
after  the  time  laid  as  for  the  commission  of  the 
crime  in  the  indictment,  is  inadmissible.  State 
v.  Crowley,  13  Ala.  172. 

As  a  general  rule,  evidence  should  not  be 
given,  either  in  criminal  or  civil  cases,  which 
does  not  directly  tend  to  the  proof  or  disproof 
of  the  matter  In  issue.  Under  this  rule,  the 
facts  given  to  the  Jury  in  a  criminal  case 
should  consist  exclusively  of  the  transaction 
which  forms  the  subject  of  the  indictment 
Hence,  the  prosecution  cannot  prove  another 
distinct  offense  for  the  purpose  of  raising  an 
inference  that  the  accused  is  guilty  of  the  of- 
fense charged.  Thus,  where  the  indictment 
contained  a  single  charge  of  Incest,  which  was 
proved  as  laid,  the  state  cannot  prove  that  the 
defendant  had  sexual  intercourse  with  the 
prosecuting  witness  at  any  subsequent  time. 
Lovell  V.  State,  12  Ind.  18.  See  State  v.  Mark- 
tns.  95  Ind.  404,  48  Am.  Rep.  733,  supra,  IX.  a. 
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In  a  criminal  prosecution  for  sednctlon  the 
prosecution,  after  having  Introduced  evidence 
tending  to  show  an  offense  committed  on  a  cer- 
tain day,  cannot  show  subsequent  acts  as  cor- 
roborating testimony,  as  they  would  have  no 
such  tendency.  Proof  of  previous  acts  of  sexual 
intercourse  would  tend  to  show  a  much  greater 
probability  of  the  commission  of  a  similar  act 
charged  to  have  occurred  subsequent  thereto; 
but  the  converse  of  this  proposition  would  not 
be  true,  as  the  proof  of  a  crime  committed  by 
parties  on  a  certain  day  could  have  no  tendency 
to  prove  that  they  had,  previous  thereto,  com- 
mitted a  similar  offense.  People  t.  Clark,  33 
Mich.  112. 

An  information  for  adultery  charged  the  of- 
fense to  have  been  committed  on  the  17th  day 
of  February,  1892.  Testimony  was  admitted 
tending  to  show  a  similar  offense  some  three 
months  after  the  offense  charged  In  the  Infor- 
mation. It  was  held  that  the  court  was  In 
error  in  admitting  this  testimony ;  that  acts  of 
intimacy  in  this  class  of  cases,  prior  to  the  of- 
fense charged,  may  be  shown,  but  It  Is  wholly 
incompetent  to  show  subsequent  acts  for  any 
purpose.  People  v.  Fowler,  104  Mich.  449, 
02  N.  W.  572. 

Upon  a  trial  for  seduction  the  information 
charged  the  offense  to  have  been  committed  Oc- 
tober 22d.  The  testimony  showed  it  was  com- 
mitted September  22d.  After  this  testimony 
was  given,  the  people  were  allowed  to  show 
acts  of  Intercourse  In  November  and  December, 
and  that  pregnancy  resulted  therefrom.  This 
was  held  to  be  error.  People  v.  Payne  (Mich.) 
0  Det.  L.  N.  417,  91  N.  W.  739. 

Where,  contrary  to  the  rule  of  law.  In  a  pros- 
ecution for  adultery,  evidence  was  admitted  of 
an  adulterous  act  subsequent  to  the  one  charged 
In  the  indictment,  the  error  was  held  to  be 
cured  by  the  district  attorney's  withdrawihg 
from  the  Jury  the  evidence  of  such  subsequent 
act.  The  prosecuting  witness  testified  to  one 
act  of  intercourse  between  herself  and  the  de- 
fendant in  January,  1882.  The  court  permitted 
her  to  testify  to  another  act  of  Intercourse  oc- 
curring one  week  afterwards,  and  this  action  of 
the  court  was  assigned  as  error.  The  court 
stated  that  the  rule  of  law  is  that,  where  the 
charge  is  of  one  act  of  adultery  only.  In  a  single 
count,  to  which  evidence  has  been  given,  the 
prosecution  is  not  permitted  afterwards  to  in- 
troduce evidence  of  other  acts  committed  at  dlf- 
feriint  times  and  places;  that  the  abstract 
showed,  however,  that,  at  the  close  of  the  ar- 
gument, the  district  attorney  said  he  elected  to 
rely  upon  the  transaction  first  testified  to  by  the 
witness.  The  court  held,  further,  that  this,  in 
effect,  withdrew  the  evidence  of  the  second 
transaction  from  the  Jury,  and  cured  whatever 
error  there  may  have  been  in  Its  admission. 
State  V.  Donovan,  61  Iowa,  278,  16  N.  W.  130. 

Upon  the  trial  of  an  indictment  for  the  crime 
of  adultery,  the  admission  in  evidence  of  acts 
of  sexual  intercourse,  subsequent  to  the  date 
on  or  about  which  the  act  of  adultery  declared 
upon  in  the  indictment  is  charged  to  have  been 
committed,  is  not  reversible  error,  where,  after 
the  state  had  elected  to  stand  npon  the  act  tes- 
tified to  as  being  the  first  committed,  and  as  oc- 
curring on  or  about  the  date  alleged  in  the  ln« 
dlctment,  the  evidence  as  to  the  other  acta  was 
stricken  out,  on  defendant's  motion.  State  ▼. 
Oden,  100  Iowa.  22,  69  N.  W.  270. 

The  above  case  and  State  v.  Donovan,  61 
Iowa,  278,  16  N.  W.  130,  supra,  are  referred  to 
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without  approval  In  State  ▼.  Smith,  108  Iowa, 
440,  79  N.  W.  116,  infra,  where  attention  is 
called  to  the  fact  that  In  neither  case  was  the 
statement  of  law  in  question  necessary  to  the 
determination  of  the  case,  nor  in  fact  applied. 

In  State  v.  Smith,  108  Iowa,  440.  79  N.  W. 
115,  which  was  a  prosecution  for  adultery,  the 
court  said  that  It  did  not  find  it  necessary  to 
decide  whether  the  statement  made  in  State  v. 
Donovan.  61  Iowa,  278,  10  N.  W.  130,  aupra, 
and  approved  in  State  v.  Oden.  100  Iowa,  22,  69 
N.  W.  270.  9upra,  correctly  represents  the  law, 
and  that  in  neither  of  those  cases  was  the  state- 
ment of  law  in  question,  i.  e.,  that  where  the 
char^  is  of  one  act  of  adultery  only,  in  a  single 
count,  to  which  evidence  has  heen  given,  the 
prosecution  is  not  permitted  to  Introduce  other 
acts  committed  at  different  times  and  places, — 
necessary  to  a  determination  of  the  case ;  nor 
was  it.  in  fact,  applied.  The  court  then  decided 
that,  if  the  defendant  desired  that  an  election 
Ite  made  of  the  different  acts  as  to  which  evi- 
dence had  heen  given,  he  should  have  asked  it 
iiefore  the  cause  was  submitted  to  the  Jury,  and, 
having  failed  to  do  so.  he  was  not  entitled  to 
relief  on  the  ground  that  the  election  was  not 
made. 

Where  an  indictment  charged  a  rape  to  have 
been  committed  upou  a  female  under  the  age  of 
consent,  on  the  25th  day  of  May,  and  the  evi- 
dence showed  several  rapes  proved  on  the  part 
of  the  state,  and  the  state  having  elected  to 
prosecute,  under  the  insistence  of  accused,  for 
a  rape  committed  in  February  of  the  same  year, 
it  was  proper  for  the  court  to  limit  the  consid- 
eration of  the  jury  to  that  offense.  Price  v. 
State  (Tex.  Crlm.  App.)  70  S.  W.  966. 

Upon  the  trial  of  an  indictment  for  rape  in 
the  second  degree,  alleged  to  have  been  com- 
mitted on  the  13th  day  of  January,  1894,  upon 
a  female  under  the  age  of  sixteen,  and  not  the 
wife  of  the  defendant,  evidence  was  admitted 
that,  from  the  9th  of  May  to  the  11th  of  June, 
the  defendant  and  the  female  lived  together  in 
a  flat  In  the  city  of  New  York.  The  court,  in 
holding  that  the  admission  of  such  evidence  was 
error,  after  citing  cases  in  Maine,  Massachu- 
setts, and  Vermont,  and  commenting  upon  them, 
said:  "Applying  the  principle  of  these  cases 
to  the  facts  of  the  case  at  bar,  we  think  it 
clear  that  the  evidence  tending  to  show  cohabi- 
tation in  the  Thirty-sixth  street  flat  was  Inad- 
missible. The  cohabitation  inferable  from  this 
evidence  took  place  four  months  after  the  act 
for  which  it  was  sought  to  convict  the  defend- 
ant. There  was  no  proof  of  intercourse,  or 
even  of  familiarity,  in  the  interim.  Almost  im- 
mediately after  the  alleged  occurrence  in  Janu- 
ary, the  girl  went  to  live  with  her  mother  at  a 
flat  in  Twenty-eighth  street,  and  she  remained 
there  until  the  following  May.  The  defendant 
was  in  the  city  part  of  the  time,  and  he  was 
traveling  In  the  west  for  a  short  period.  There 
Is  not  a  suggestion  of  Intercourse,  proper  or  im- 
proper, during  all  this  time.  In  fact,  there  is 
a  complete  gap  in  that  direction,  covering  this 
whole  period  of  four  months.  How,  then,  can 
evidence  tending  to  show  illicit  relations  in  May 
and  June  be  said  to  corroborate  proof  of  the 
intercourse  in  January?  If  the  defendant  and 
the  complainant  had  conceived  an  illicit  passion 
for  each  other  in  January,  Is  it  probable  that 
they  would  have  postponed  its  gratification  un- 
til May?  Nothing,  so  far  as  it  appears,  put 
any  restraint  upon  them  save  those  dictates  of 
decency  which  had  already  proved  inadequate. 
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The  proof  which  was  objected  to  quite  fftils,  It 
seems  to  us,  to  show  a  mutually  amorous  dispo- 
sition between  the  parties  four  months  before. 
Still  less  does  it  tend  to  show  continuousness  of 
illicit  relations  throughout  those  four  months 
and  down  to  and  including  the  later  periods." 
People  V.  Freeman,  25  App.  Dlv.  583,  50  N.  Y. 
Supp.  984. 

After  the  state  had  Introduced  the  prosecu- 
trix as  a  witness,  and  she  testified  to  an  act 
of  sexual  intercourse  between  her  and  defend- 
ant at  a  certain  time  and  place,  that  this  was 
the  first  time  he  had  had  sexual  Intercourse  with 
her,  and  that  prior  to  this  act  he  promised  to 
marry  her,  evidence,  against  defendant's  objec- 
tion, to  show  by  her  that,  a  week  after  this  first 
connection,  defendant  had  sexual  intercourse 
with  her  again,  and  that  they  continued  to  have 
sexual  intercourse  "regularly"  for  some  months 
afterwards,  is  inadmissible.  Pope  v.  State 
(Ala.)  84  So.  840. 

The  rule  that  in  prosecutions  for  incest  or 
adultery  proof  of  subsequent  acts  of  the  same 
character  between  the  parties  are  admissible 
has  no  application  to  a  prosecution  for  rape 
which  Is  a  completed,  and  not  a  continuous, 
transaction.  Ball  v.  State  (Tex.  Crlm.  App.) 
72  S.  W.  a84. 

The  reason  for  the  exception  to  the  general 
rule  forbidding  the  admission  of  evidence  of  a 
separate  crime. — which,  on  a  trial  for  a  sexual 
offense,  permits  evidence  of  acts  of  prior  Inter- 
course between  the  parties. — is  not  applicable 
to  an  act  of  intercourse  occurring  after  the 
time  charged  in  the  Indictment,  as  it  Is 
manifest  that  the  illicit  relations  may  have  com- 
menced Hiibsequent  to  the  crime  for  which  the 
accuspd  is  being  prosecuted.  And  the  admission 
of  evidence  of  such  subsequent  act  is  error,  for 
which  a  conviction  will  be  reversed.  People  v. 
Robertson,  84  N.  Y.  Supp.  401. 

On  a  trial  for  rape  committed  on  a  female 
under  the  age  of  consent,  evidence  of  subsequent 
acts  of  intercourse  between  the  parties  Is  in- 
admissible, as  such  acts  do  not  form  part  of  a 
system,  or  part  of  the  res  ucstcB,  or  serve  to 
Identify  the  occused.  Smith  v.  State  (Tex. 
Crlm.  App.)  73  S.  W.  401.  Hamilton  v.  State, 
36  Tex.  Olm.  Rep.  372,  37  S.  W.  431 ;  CallLson 
V.  State,  37  Tex.  Crlm.  Rep.  216,  30  S.  W.  300 ; 
Hanks  v.  State  (Tex.  Crlm.  App.)  38  S.  W.  173; 
Cooksey  v.  State  (Tex.  Crlm.  App.)  58  S.  W. 
103, — supra,  IX.  a,  so  far  as  they  announce  a 
doctrine   contrary  to  the  foregoing,   overruled. 

In  the  above  case  the  court  repudiated  the 
doctrine  stated  to  have  been  held  In  the  Ham- 
ilton and  Cooksey  Cases. — that  such  evidence 
was  admissible  to  show  the  probability  that  de- 
fendant committed  the  offense  as  charged  in 
corroforation  of  the  testimony  of  the  prosecu- 
trix; and  very  correctly  scouted  the  Idea  that 
the  complaining  witness  in  a  prosecution  for 
rape  can  corroborate  herself  by  swearing  to 
one  fact,  and  then  swearing  to  another  fact,  and 
insisting  that  such  other  fact  was  corrobora- 
tive of  the  previous  statement.  The  case,  in 
connection  with  Barnett  v.  State  (Tex.  Crlm. 
App.)  73  S.  W.  399,  supra.  IX.  a,  would  seem 
to  have  almost  completely  changed  the  doctrine 
theretofore  prevailing  In  Texas. 

On  a  trial  for  rape  evidence  of  other  acts 
of  Intercourse  between  the  defendant  and  prose- 
cutrix is  admissible  for  the  purpose  of  showing 
the  relation  of  the  parties.  State  v.  Robinson, 
32  Or.  43,  48  Pac.  867 ;  ¥^|jy§?b^.(81f0(t^e 
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Crlm.  App.)'65  S.  W.  020;  Lanphere  ▼.  State, 
114  Wl8.  193,  89  N.  W.  128. 

In  each  of  the  foregoing  cases  the  report  fails 
to  show  whether  the  other  acts  were  prior  or 
euhsequent  to  the  act  for  which  accused  was 
on  trial. 

From  the  foregoing  decisions  it  would  ap- 
pear that  the  weight  of  authority  seems  to  be 
In  favor  of  the  doctrine  that.  In  this  class  of 
cases,  evidence  of  acts  occurring  prior  to  the 
act  for  which  the  accused  is  l)elng  tried  may  be 
given  to  characterize  and  explain  the  latter; 
but  that  evidence  of  subsequent  acts  may  not. 
The  minority  in  favor  of  the  admission  of  sub- 
sequent acts  is.  however,  a  strong  one ;  but  it 
is  thought  that  the  reasoning  in  favor  of  their 
admission  lacks  a  great  deal  of  the  force  of  that 
generally  used  in  the  arguments  In  favor  of  the 
admission  of  evidence  of  prior  acts. 

c.  Acts  with  other  persons. 

On  a  trial  for  an  assault  with  Intent  to  com- 
mit a  rape,  the  prosecution  should  not  be  per- 
mitted to  introduce  In  evidence  the  declarations 
of  the  defendant  concerning  his  misconduct  with 
females,  other  than  the  one  he  is  charged  with 
having  attempted  to  violate.  People  v.  Bowen, 
40  Cal.  654. 

On  a  trial  for  detaining  a  woman  with  intent 
to  carnally  know  her,  she  testified  that  the  ac- 
cused had  often  tempted  her  virtue.  Aslced 
by  the  defense  why  she  had  not  made  complaint, 
she  said  because  his  wife  (her  aunt)  had  had  so 
much  trouble  about  him.  It  was  held  that  it 
was  error  to  allow  her  to  detail  his  sexual  of- 
fenses with  other  women,  in  response  to  ques- 
tions by  the  state.  Cargill  y.  Com.  12  Ky.  L. 
Uep.  149,  13  8.  W.  916. 

On  a  trial  for  assault  with  intent  to  rape, 
evidence  of  an  attempt  of  the  defendant  to  com- 
mit a  similar  crime  on  another  person,  an  hour 
before  the  assault  charged.  Is  inadmissible. 
McAllister  v.  State,  112  Wis.  496,  88  N.  W. 
212.      • 

The  following  are  cases  of  sexual  offenses 
wh<ch  have  been  placed  In  other  parts  of  the 
note  because  peculiarly  applicable  to  the  par- 
ticular subject  discussed  in  the  se^ral  divi- 
sions of  the  note  in  which  they  will  respective- 
ly be  found,  vis.:  State  v.  Lapage,  57  N.  H.  245, 
24  Am.  Rep.  69 ;  Janzen  v.  People.  159  111. 
441,  42  N.  E.  862,  I.  supra;  State  v.  Desmond, 
109  Iowa.  72,  80  N.  W.  214  ;  State  v.  Walters. 
45  Iowa,  389;  Palin  v.  State,  38  Neb.  862,  57 
N.  W.  743, — supra.  III.  c,  3;  State  v.  Kava- 
naugh,  133  Mo.  452,  33  S.  W.  33,  34  S.  W.  842, 
supra,  V.  a,  2;  Parkinson  v.  People  (111.)  24 
N.  E.  772;  State  v.  Taylor  (Mo.)  22  S.  W.  806, 
118  Mo.  153.  24  S.  W.  449 ;  Thompson  v.  State, 
11  Tex.  App.  51 ;  Davis  v.  State  (Tex.  Crlm. 
App.)  23  S.  W.  685,— »«pro,  VII.  d;  Reg.  v. 
Chambers,  3  Cox  C.  C.  92;  Strang  v.  People, 
24  Mich.  1, — supra,  VIII.  b;  Mitchell  v.  Peo- 
ple, 24  Colo.  532,  52  Pac.  671  ;  State  v.  Hlgglns 
(Iowa)  95  N.  W.  244,— infra,  XII.;  Blgcraft  v. 
People  (Colo.)  70  Pac.  417;  Taylor  v.  State,  22 
Tex.  App.  529.  58  Am.  Rep.  656,  3  S.  W.  753; 
I'eople  V.  Fultz,  109  Cal.  258,  41  Pac.  1040,— 
infra,  XVI.  a,  1. 

X.  Committed  in  resisting  arrest,  or  attempt- 
ing to  escape  after  commission  of  crime 
charged. 

Evidence  tliat  defendant,  charged  with  the 
theft  of  a  saddle,  while  in  possession  of  the 
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saddle  and  a  horse  taken  the  same  night,  be- 
gan firing  before  t)eing  spoken  to.  when  ap- 
proached by  the  sheriff  and  his  posse,  killing 
one  of  the  posse,  was  held,  in  Wlllingham  v. 
State  (Tex.  Crlm.  App.)  26  S.  W.  834,  to  be 
admissible,  the  court  saying  that  resistance  to 
arrest  Is  always  admissible  against  the  party 
making  such  resistance,  aiid  that  the  fact  that 
a  killing  occurred  did  not  render  the  evidence 
Inadmissible ;  that  the  trial  court  Instructed  the 
Jury  to  disregard  the  killing  as  evidence,  which 
was  favorable  to  the  accused. 

On  a  trial  for  murder  evidence  was  admitted 
showing  that,  at  the  time  of  his  arrest,  or  short- 
ly thereafter,  defendant  shot  two  of  the  rang- 
ers who  had  him  in  charge,  and  made  his  escape. 
It  was  held  that  these  acts  of  the  defendant 
after  his  arrest,  and  while  in  custody,  were 
properly  admitted  in  evidence.  Cordova  v. 
State,  6  Tex.  App.  207. 

Evidence  that  a  person  charged  with  mur- 
der, upon  being  seized  by  a  witness  to  the  hom- 
icide and  pulled  away  from  his  victim,  re- 
quested to  be  turned  loose,  and.  when  this  was 
refused,  struck  at  the  person  holding  him  with 
a  knife,  Is  admissible  on  his  trial  for  the  mur- 
der, the  act  being  contemporaneous  with  the 
killing,  and  evidently  committed  In  an  effort  to 
get  away  or  escape.  State  v.  Sanders,  70  Mo. 
35. 

Evidence  that  a  man  accused  of  murder, 
knowing  that  he  was  suspected,  went  to  the 
house  of  another  the  night  after  the  homicide, 
and,  while  the  owner  was  asleep,  broke  open 
his  trunk  and  took  therefrom  some  clothing, 
leaving  his  own  soiled  clothes  In  the  hou.se, 
was  held  to  be  admissible  on  his  trial  for  the 
murder,  notwithstanding  the  fact  that  it 
showed  the  commission  of  another  crime  than 
that  charged.  The  court  said  that,  while  this 
evidence  showed  another  offense,  the  facts  evi- 
dently proved  that  defendant  was  endeavoring 
BO  to  dl-sguise  himself  as  to  be  able  to  elude 
his  pursuers  and  make  good  his  escape ;  that 
this  certainly  was  his  purpose  or  he  never  would 
have  left  his  clothing  at  the  very  spot  of  the 
theft,  thus  furnishing  indisputable  evidence  of 
his  guilt.  Williams  v.  State,  15  Tex.  App. 
104. 

Upon  the  trial  of  a  woman  for  the  murder  of 
her  stepdaughter  evidence  was  admitted  to 
show  that  defendant  committed  an  assault  up- 
on her  husband  with  an  axe  upon  his  return  to 
his  home  the  day  of  the  homicide,  and  when  the 
death  of  the  daughter  could  no  longer  1m>  con- 
cealed unless  he  was  removed,  or  his  life  de- 
stroyed. This  was  objected  to  on  the  ground 
that  it  involved  proof  of  one  crime  to  estab- 
lish defendant's  guilt  of  another,  but  the  court 
of  appeals,  in  approving  the  admission  of  this 
evidence  and  afllrmlng  a  conviction,  stated  that 
the  demeanor,  conduct,  and  acts  of  a  person 
charged  with  crime,  such  as  attempted  flight, 
a  desire  to  elude  discovery,  an  anxiety  to  con- 
ceal the  crime,  or  the  evidence  of  it,  are  always 
proper  subjects  of  consideration,  as  indicative 
of  a  guilty  mind,  and  in  determining  the  ques- 
tion of  the  guilt  or  Innocence  of  the  person 
charged.  And,  by  way  of  illustration,  the  court 
added  that,  if  the  defendant,  instead  of  assault- 
ing her  husband  to  prevent  his  discovery  of  the 
death  of  his  daughter  before  she  effected  her 
contemplated  escape,  had  set  fire  to  the  build- 
ing to  avoid  detection,  there  would  be  no  doubt 
that  evidence  of  that  fact  would  be  admissible. 
And  that,  if  she  had  stolen  a  horse  and  carriage 
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to  aid  her  tn  her  flight,  there  woold  be  no  doobt 
that  evidence  of  it  should  be  received.  And 
thereupon  the  court  reasoned  that  the  jury 
mi^t  well  have  found  that  the  purpose  of  her 
assault  was  to  kill  her  husband  and  thereby  pre- 
vent a  discovery  of  her  crime  until  she  had  an 
opportunity  to  escape,  and  that  there  was  no 
error  In  the  receipt  of  that  evidence  which 
would  Justify  a  reversal  of  the  Judgment.  Peo- 
ple V.  Place,  157  N.  Y.  584,  52  N.  B.  576. 

Upon  the  trial  of  an  information  charging 
the  defendant  with  breaking  and  entering  a 
dwelling  house  with  intent  to  commit  a  felony, 
evidence  that  the  defendant,  subsequent  to  the 
alleged  breaking,  intentionally  burned  the  build- 
ing alleged  to  have  been  broken,  in  order  to  con- 
ceal the  physical  evidence  of  such  breaking,  is 
admissible.  Roberson  v.  State,  40  Fla.  509, 
24  So.  474.  In  this  case  the  court  said :  "We 
think  the  evidence  subsequently  introduced  by 
the  state,  teuding  to  connect  defendants  with 
the  alleged  breaking,  and  the  defendant  Rober- 
son with  the  burning,  rendered  the  testimony 
objected  to  relevant  and  material.  It  is  true 
that  evidence  of  another  and  distinct  crime  com- 
mitted by  a  defendant,  in  no  way  connected 
by  circumstances  with  the  one  for  which  he  is 
being  tried,  is  inadmissible.  It  is  equally  true 
that  proof  of  any  fact  with  its  circumstances, 
even  though  amounting  to  a  separate  crime, 
if  it  has  some  relevant  bearing  upon  the  Issue 
being  tried,   is  admissible  in   evidence.*' 

Evidence  showing  that  a  person  on  trial  for 
murder,  six  weeks  after  the  homicide  with 
which  he  was  charged  and  twelve  days  before 
the  term  of  the  comt  at  which  he  was  tried 
began,  attempted  to  break  Jail  and  escape,  is 
admissible  on  such  trial.  Anderson  y.  Com. 
100  Va.   860.  42  S.   E.  865. 

XL  Bifect  of  indictment  for,  conviction  or  ao- 
quittai   of  J   evidential    crime. 

a.  Indictment. 

The  qnestlon  has  been  raised  in  criminal 
trials  whether  a  previous  indictment  for.  or 
acquittal  or  conviction  of,  the  other  crime,  has 
any  effect  upon  the  admissibility  of  the  evi- 
dence of  such  other  crime.  It  may  be  safely 
Ftated  that  the  almost  universal  Judgment  is 
that  neither  of  these  circumstances  will  operate 
to  the  rejection  of  such  evidence.  And  it  is 
believed  that  most  of  the  cases  that  have 
touched  the  subject  have  not  only  so  held  but, 
on  requirement,  have  decided  that  In  cases  of 
Indictment  and  conviction  the  record  Itself 
may  be  introduced. 

It  has  been  sometimes  strenuously  urged 
that,  while  an  Indictment  (which  is  merely  a 
public  or  official  accusation),  or  a  conviction, 
might  be  admissible,  yet,  where  the  fact  Is  that 
the  accused  has  been  acquitted  of  the  crime 
sought  to  be  used  as  evidence,  that  fact  should 
render  it  Inadmissible ;  as  to  receive  It  would 
be  to  put  the  accused  again  In  Jeopardy,  and 
would  also  contravene  the  record. 

But  the  courts  which  have  spoken  upon  the 
Bubject  have  all  said,  in  substance,  that  he  could 
not  be  put  in  Jeopardy  of  a  crime  of  which  he 
had  been  acquitted,  but  that  he  was  in  Jeopardy 
of  the  crime  for  which  he  was  being  tried ;  and 
that  evidence  of  the  transactions  which  had  re- 
fiuited  in  his  acquittal  was  admissible  If  com- 
pftcnt  to  show  a  fact  material  to  the  issue  be- 
ing tried ;  and  that,  as  to  the  other  objection, 
the  particular  ground  of  his  acquittal  was  not 
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matter  of  record,  but  matter  of  presumption 
only,  which  would  be  allowed  only  until  the 
fact  itself  appeared.  And  so  It  could  not  be 
said   that  the   record  was   contravened. 

The  prisoner  was  indicted  for  .  uttering  a 
forged  £1  Bank  of  England  note,  knowing  the 
same  to  be  forged.  There  was  a  second  indict- 
ment against  the  prisoner  for  uttering  anoth- 
er forged  £1  note  to  another  person.  On  the 
trial  of  the  first  indictment  the  prosecution, 
to  show  that  the  prisoner  knew  the  note  in  that 
indictment  to  be  forged,  wished  to  give  evidence 
of  the  other  uttering  to  the^person  named  In  the 
second  Indictment,  which  was  objected  to  as  an 
endeavor  to  prove  a  man  guilty  of  one  offense 
by  showing  him  guilty  of  another.  Vaughan, 
B.,  said :  "I  think,  as  the  second  uttering  Is 
made  the  subject  of  a  distinct  prosecution,  we 
are  not  at  liberty  to  go  into  evidence  of  it,  even 
to  show  a' guilty  knowledge  In  a  previous  ut- 
tering. Other  utterings,  for  which  no  prosecu- 
tion had  been  commenced,  have  been  held  to  be 
evidence  to  show  a  guilty  knowledge.  But  even 
that  was  much  questioned  by  many  able  law- 
yers ;  and  I  am  of  opinion  that.  If  the  prosecu- 
tors have  made  the  second  uttering  the  sub- 
ject of  a  substantive  charge,  I  cannot  receive 
evidence  of  it  in  support  of  the  present  indict- 
ment."    Rex  V.  Smith,  2  Car.  &  P.  633. 

This  case  and  the  one  immediately  f  olid  wing 
it  are  the  only  English  cases  holding  that  evi- 
dence of  another  distinct  crime  cannot  be  ad- 
mitted on  a  criminal  trial  If  such  other  crime 
Is  the  subject  of  another  Indictment.  All  the 
other  English  cases,  and  all  the  American  cases, 
with  the  exception,  possibly,  of  Bell's  Case,  6 
N.  Y.  City  Hall  Rec.  96,  infra,  are  to  the  effect 
that  the  fact  that  the  accused  has  been  indicted, 
convicted,  or  even  acquitted,  of  the  distinct  of- 
fense, cuts  no  figure  whatever. 

The  case  is  sharply  criticized  in  State  y. 
Robinson.  16  N.  J.  L.  507,  infra,  XL  c,  in  which 
case  the  court  said,  among  other  things,  that, 
as  to  the  argument  of  Vaughan,  B.,  it  seems  to 
be  confuted  by  his  own  admission  that  it  may  be 
done,  if  there  Is  no  indictment  yet  depending. 

Upon  the  trial  of  an  Indictment  for  poaching 
In  the  night,  with  other  persons  armed,  in  order 
to  prove  the  identity  of  the  prisoner  the  prose- 
cution proposed  to  show  that  one  of  the  game 
kee'^ers  lost  his  coat  during  an  affray  which 
occurred  on  the  occasion  In  question,  and  that 
this  coat  was  found  In  the  prisoner's  house. 
This  was  objected  to  by  counsel  for  the  pris- 
oner, as  there  was  a  separate  indictment  against 
him  for  the  stealing  of  the  coat.  The  court 
said  that  In  the  case  of  Rex  v.  Ellis,  9  Dowl. 
&  R.  174,  6  Barn,  ft  C.  145,  5  L.  J.  M.  C.  1, 
it  was  held  that,  where  several  felonies  formed 
part  of  one  transaction,  evidence  may  be  giv- 
en of  them  all,  to  which  the  counsel  for  the 
prisoner  responded  that  In  that  case  there  was 
only  one  Indictment ;  whereupon  the  court 
said :  "That  distinguishes  the  two  cases ;  and 
I  therefore  shall  not  receive  the  evidence,  un- 
less the  prosecutor  consents  to  an  acquittal  on 
the  Indictment  for  larceny ;"  and  the  evidence 
was  rejected.  Rex  v.  Westwood,  4  Car.  &  P. 
547. 

In  Rex  v.  Salisbury,  6  Car.  ft  P.  155,  it  was 
held  that,  on  an  Indictment  for  felony,  a  mat- 
ter which  was  the  subject  of  another  indict- 
ment for  a  felony  was  material  to  be  given 
In  evidence,  where  it  formed  a  part  of  the  facts 
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prosecator.  there  being  another  indictment 
against  him  for  stabbing  another  person  on  the 
same  occasion.  It  was  held  that,  on  the  trial 
of  the  indictment  for  stabbing  the  prosecutor, 
both  the  person  for  stabbing  whom  the  second 
indictment  wa?  found,  and  the  surgeon,  might 
be  asked  as  to  what  kind  of  a  wound  that  per- 
son received,  with  a  view  of  identifying  the 
instrument  used.  Rex  v.  Fursey,  6  Car.  ft  P. 
81. 

The  prisoner  was  indicted  for  uttering  a 
forged  £5  note  of  the  Bank  of  Ireland.  To  show 
guilty  knowledge.  1^  was  proposed  to  give  in 
evidence  the  uttering  by  him  of  two  forged 
notes  of  bankers  In  Dublin,  which  was  objected 
to.  on  the  ground,  first,  that,  these  notes  be- 
ing the  subject-matter  of  another  indictment, 
they  were  inadmissible  as  evidence  on  this; 
second,  that,  being  notes  of  a  diCTerent  descrip- 
tion, they  could  not  be  given  in  evidence  to  show 
guilty  knowledge  of  the  forged  character  of  the 
note  set  forth  In  the  indictment.  The  objec- 
tions were  overruled,  and  the  evidence  admitted. 
Kirkwood's  Case,  1  Lewln  C.  C.  103.  To  the 
same  effect,  Martin's  Case,  1  Lewln  C.  C.  104. 

The  prisoners  were  indicted  for  robbing  a  per- 
son of  bank  notes,  gold  coin,  and  silver.  The 
same  prisoners  were  also  indicted  for  robbing 
another  of  a  silver  watch  and  silver  coin.  On 
the  trial  of  the  first  indictment  it  appeared 
that  on  a  certain  evening  the  prosecutors  in 
both  indictments  were  traveling  In  a  gig,  and 
were  stopped  by  five  persons,  who  beat  and 
robbed  them.  Counsel  for  the  prosecution  pro- 
posed, on  the  trial  of  the  first  indictment,  to 
ask  the  prosecutor  in  the  second  Indictment 
what  he  had  lost,  which  was  objected  to  by 
the  prisoner  because  it  was  the  subject  of  the 
other  indictment.  The  court  held  that  it  made 
no  difference  that  the  watch  was  the  subject  of 
another  indictment,  though  he  thought  a  part 
of  the  evidence  was  inadmissible.  That  evi- 
dence might  be  given  of  the  loss  of  the  watch 
at  the  same  time  and  place,  but  that  the  prose- 
cution must  not  go  into  evidence  of  the  violence 
that  was  offered  to  its  owner ;  and  the  prosecu- 
tor in  the  second  indictment  was  allowed  to 
state  in  evidence  that  he  lost  his  watch  and 
part  of  his  fob.  which  were  afterwards  found 
-on  one  of  the  prisoners.  Rex  v.  Rooney,  7  Car. 
A  P.  517. 

The  prisoner  was  indicted  for  arson  by  set- 
ting a  rick  of  wheat  on  fire.  There  were  two 
other  indictments  against  him,  for  firing  two 
other  ricks  on  the  same  night,  the  respective 
properties  of  two  othpr  persons.  There  was  ev- 
idence given  on  the  trial  that  the  prisoner  had 
complained  that  the  prosecutor  had  sent  a  law- 
yer's letter  to  his  father  for  a  debt  which 
the  prisoner  owed  him,  and,  after  much  violent 
language,  the  prisoner  said  he  would  be  even 
with  him.  and  would  light  the  parish  from  end 
to  end,  and  burn  the  whole  lot.  There  was 
other  evidence  tending  to  show  that  the  pris- 
oner was  in  the  vicinity  of  other  ricks  that  were 
burned  on  the  same  night  as  that  of  the  pros- 
ecutor's. It  was  held  that  evidence  might  be 
given,  upon  the  trial,  of  the  prisoner's  pres- 
ence and  demeanor  at  the  fires  of  other  ricks 
on  the  same  night,  although  those  fires  were  the 
subject  of  other  indictments  against  him,  such 
evidence  being  important  to  explain  his  move- 
ments and  general  conduct  before  and  after  the 
firing  of  the  rick  set  out  in  the  indictment. 
Ueg.  V.  Taylor.  5  Cox  C.  C.  188. 

On  an  indictment  for  uttering  a  forged  Bank  ' 
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of  England  note,  Alderson,  B.,  admitted  an- 
other forged  Bank  of  England  note  in  evidence, 
although  the  subject  of  another  indictment.  Rex 
V.  Aston,  Cited  in  2  Russell,  Crimes,  6th  ed. 
678. 

In  Reg.  V.  Lewis,  Cited  in  2  Russell,  Crimes, 
6th  ed.  678,  Lord  Denman,  Ch.  J.,  said  that  "he 
could  not  conceive  how  the  relevancy  of  the 
fact  to  the  charge  could  be  affected  by  its  be- 
ing the  subject  of  another  charge ;"  and  offered 
ro  admit  the  evidence. 

On  the  trial  of  a  prisoner  indicted  for  felon- 
iously and  without  lawful  excuse  having  in  his 
possession  a  stone  upon  which  was  engraved 
part  of  an  undertaking  for  the  payment  of  2 
guilders,  of  a  body  corporate  in  the  Kingdom 
of  the  Netherlands,  evidence  of  what  was  on  a 
second  lithogi'aphic  stone  found  in  the  prison- 
er's lodging,  in  respect  of  which  another  indict- 
ment had  been  preferred  against  him.  was  held 
to  be  competent.  Reg.  v.  Zelgert,  10  Cox  C 
C.  555. 

Upon  trial  of  an  indictment  for  uttering 
forged  notes  of  the  Edinburgh  Bank,  the  prose- 
cution tendered  in  evidence  the  uttering  by 
the  prisoner  of  certain  forged  notes  of  the  Pals- 
ley  Bank,  to  show  guilty  knowledge.  These 
notes  formed  the  subject  of  another  indictment. 
The  trial  judge  had  great  doubts  as  to  the  ad- 
missibility of  the  Paisley  notes  under  these  cir- 
cumstances, observing  that,  if  the  prisoner  had 
been  indicted  for  uttering  the  Edinburgh  notes 
only,  there  would  have  been  no  question.  He 
intimated  that  his  own  opinion  was  in  favor  of 
receiving  the  evidence;  but  added  that  many 
of  the  judges  had  great  doubts  about  it.  He 
finished  by  saying  that  he  should  reserve  the 
point,  but  regretted  being  placed  in  the  dilemma. 
Hodgson's  Case,  1  Lewin  C.  C.  103. 

Upon  the  trial  of  persons  indicted  for  steal- 
ing and  receiving,  knowing  to  have  been  stolen, 
a  quantity  of  brass,  the  prosecution  proposed 
to  give  evidence  of  other  property  found  in  the 
possession  of  the  prisoners,  and  alleged  to  have 
been  stolen  within  the  six  months  preceding  the 
date  of  the  commission  of  the  offense  charged. 
This  other  property  was  the  subject  of  a  sec- 
ond and  similar  indictment  found  against  the 
prisoners  and  about  to  be  tried  in  the  same 
assizes.  This  was  objected  to  by  the  counsel 
for  the  prisoners  on  the  ground  that  the  prose- 
cution sought  to  prove  the  second  Indictment  on 
the  trial  of  the  first,  and  the  effect  was  to  pre- 
judice the  prisoners  in  one  or  other  of  the  tri- 
als. It  was  held  that  the  evidence  was  admis- 
sible. Reg.  V.  Jones,  14  Cox  C.  C.  3.  This 
evidence  was  offered  under  34  &  35  Vict.  chap. 
112.  I  19,  which  was  the  same  statute  as  was 
considered  In  Reg.  v.  Drage,  14  Cox  C.  C 
85,  iupra.  III.  c,   16. 

On  the  trial  of  an  Indictment  for  treason 
the  prosecuting  attorney  offered  testimony  to 
prove  that,  in  the  course  of  the  insurrection, 
the  prisoner  Joined  in  robbing  the  public  mall 
of  the  United  States;  and  that  several  of  the 
letters  thus  Intercepted  were  read  at  an  al- 
leged treasonable  meeting  or  assemblage.  This 
was  objected  to  on  behalf  of  the  prisoner,  upon 
the  ground  that  the  robbery  of  the  mail  was  a 
felony,  for  which,  as  a  substantive  and  inde- 
peudent  crime,  he  was  actually  charged  by  an- 
other indictment :  and  that,  therefore,  evidence 
relating  to  it  should  not  be  given  on  the  present 
issue,  as  the  prisoner  was  not  prepared  to  an* 
swer.  and  a  prejudice  might  be  excited  against 
him  in  the  mind  of  the  jury.    The  court  said: 
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"An  act  committed  with  a  felonious  Intention 
cannot  be  glTcn  in  evidence  upoti  the  trial  of 
an  indictment  for  liigh  treason.  It  does  not 
yet  appear  that  the  mail  was  Intercepted  and 
rifled  with  a  traitorous  intention ;  and,  as  far 
as  it  respects  the  prisoner,  there  is  another  in- 
dictment against  him,  charging  the  offense  mere- 
ly as  a  felony.  Under  these  circumstances 
the  testimony  cannot  be  admitted.'*  United 
States  V.  Mitchell,  2  Dall.  367.  1  L.  ed.  414, 
Fed.  Gas.  No.  15,789.  Inasmuch  as  it  did  not 
appear  that  the  mail  was  intercepted  and  ri- 
fled with  a  traitorous  intention,  did  the  fact 
that  the  defendant  was  under  indictment  for 
that  felony  change  the  situation? 

In  the  trial  of  an  indictment  for  uttering  a 
eounteifelt  bank  bill,  it  is  competent  to  show 
the  passing  of  other  counterfeit  bills  about  the 
same  time,  although  other  Indictments  are 
pending  against  the  prisoner  for  those  acts. 
Com.   ▼.  Percival,  Thacher  Crlm.  Cas.  293. 

Upon  the  trial  of  an  indictment  for  taking  il- 
legal fees,  the  state  was  permitted  to  intro- 
duce tn  evidence  a  prior  Indictment  against  the 
defendant  for  demanding,  in  the  same  official 
capacity,  fees  not  allowed  by  law.  It  was  held 
that  the  evidence  was  properly  admitted  as 
tending  to  show  a  knowledge  on  the  part  of  the 
defendant  that  the  fees  mentioned  in  the  in- 
dictment were  not  lawful, — the  trial  court  hav- 
ing expressly  limited  said  evidence  to  such  pur- 
pose by  its  charge.  Brackenrldge  v.  State,  27 
Tex.  App.  613,  4  L.  R.  A.  360,  11  S.  W.  630. 

In  Dubose  v.  State,  13  Tex.  App.  418,  the 
court  said :  "Defendant's  bills  of  exception, 
80  far  as  they  relate  to  the  admissibility 
of  the  indictments  and  records  in  other  cases, 
wherein  defendant  was  charged  with  assault 
with  intent  to  murder  and  theft  of  the  property 
of  the  deceased  (J.  T.  Benton),  are  wholly  un- 
tenable. Such  evidence  was  admissible  to  show 
motive  on  the  part  of  the  defendant  to  murder 
Benton.** 

On  the  trial  of  a  complaint  for  keeping  a 
shop  open  on  the  Lord's  Day,  a  portion  of  the 
evidence  offered  to  show  that  the  defendant 
kept  his  shop  open  as  alleged  was  the  same 
that  had  been  offered  and  relied  upon  to  sustain 
an  indictment  previously  tried,  in  which  the 
aame  defendant  was  charged  with  Illegal  sales 
of  liquors  under  another  statute ;  and  it  was  ob- 
jected that  such  evidence  was  Incompetent.  It 
was  held  that  there  was  no  reaion  for  reject- 
ing such  evidence.  That  the  offense  charged  in 
the  other  indictment  Vras  entirely  a  distinct  of- 
fense, and  the  fact  that  the  liquor  was  sold  with- 
out license,  on  the  Lord's  Day,  did  not  aggra- 
vate that  offense  or  the  punishment  therefor. 
Com.  v.  Harrison,  11  Gray,  308. 

In  People  v.  Wood,  8  Park.  Crim.  Rep.  681, 
the  court  said  that  the  acts,  the  declarations, 
and  the  conduct  generally,  of  a  party  charged 
with  the  commission  of  an  offense,  both  before 
and  after  Its  alleged  commission,  are  compe- 
tent to  be  proved  upon  the  trial,  to  establish 
any  fact  essential  to  be  proved,  if  they  tend  le- 
gitimately to  establish  such  a  fact,  and  they 
are  as  competent  to  establish  the  existence  of 
motive  as  any  other  fact.  That  the  atrocity 
of  an  act  cannot  be  used  as  a  shield  under  such 
circumstances,  or  a  bar  to  its  legitimate  use  by 
the  prosecution.  That  the  rule  appears  to  be 
well  settled,  both  by  elementary  writers  and  by 
adjudged  cases,  that  separate  and  distinct  fel- 
onies may  be  proved  upon  a  trial  for  the  purpose 
of  establishing  the  existence  of  a  motive  to  com- 
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mit  the  crime  in  question,  even  though  an  In- 
dictment is  then  pending  against  the  prisoner 
for  such  other  felonies. 

For  the  purpose  of  proving  the  motive  on 
the  part  of  the  defendant  upon  the  trial  of  an 
indictment  for  murder,  it  is  competent  for  the . 
state,  having  made  proof  of  the  corpus  delicti, 
to  show  that,  previous  to  the  murder,  the  de- 
fendant was  under  indictment  for  larceny,  and 
that  the  deceased  was  mainly,  if  not  entirely, 
relied  upon  for  his  conviction  for  that  offense: 
and,  to  show  that  he  was  thus  indicted,  there 
could  be  no  higher  or  better  proof  than  the  rec- 
ord of  the  indictment  itself.  State  v.  Morris, 
84  N.  C.  756. 

Upon  the  trial  of  an  Indictment  for  receiv- 
ing goods  knowing  them  to  be  stolen,  a  witness 
was  called  to  prove  that  other  property  than 
that  mentioned  in  the  indictment  had  been  stol- 
en from  her  and  found  In  the  house  of  the  pris- 
oner. This  evidence  was  objected  to  by  the 
counsel  for  the  prisoner,  because,  as  they  al- 
leged, a  separate  indictment  was  pending  be- 
fore the  court  against  him,  for  receiving  the 
goods  stolen  from  this  witness.  The  counsel 
for  the  prosecution  admitted  that  there  was 
such  an  Indictment,  but  offered  the  testimony 
with  the  single  view  to  show  that,  when  the 
prisoner  received  the  goods  laid  in  the  present 
indictment,  he  knew  them  to  have  been  stolen. 
The  recorder,  In  pronouncing  the  opinion  of  the 
court,  said  that  the  testimony  was  inadmissible. 
That  this  crime  was  different  from  that  of  pass- 
ing counterfeit  money ;  it  was  a  specific  offense, 
and  must  depend  upon  its  own  peculiar  circum- 
stances. Bell's  Case,  6  N.  Y.  City  Hall  Rec. 
97. 

The  following  cases  are  also  to  the  effect 
that  evidence  of  the  other  crime  is  not  rendered 
inadmissible  by  the  fact  that  an  indictment  for 
it  is  pending  against  the  accused :  Kitchen  v. 
State,  26  Tex.  App.  165.  9  S.  W.  461.  «ttpra, 
II.  a,  2,  (d)  :  Hudson  v.  State,  28  Tex.  App. 
323.  13  S.  W.  388 ;  Jacobs,  v.  State,  28  Tex. 
App.  79,  12  S.  W.  408 ;  Martin  v.  Com.  93  Ky. 
189,  19  S.  W.  580 :  State  v.  Travis,  39  La.  Ann. 
356,  1  So.  817, — II.  b,  »upra. 

b.  Conviction, 

Upon  the  trial  of  an  Indictment  for  a  fraud- 
ulent use  of  the  postofflce  where  the  crime  was 
charged  to  have  been  committed  in  August  and 
September,  it  appeared  from  the  evidence  that 
the  defendant  had  once  before  been  before  the 
court  on  a  similar  charge,  alleged  to  have  been 
committed  in  the  March  or  April  previous,  and 
that  he  pleaded  guilty  to  the  information,  and 
was  thereupon  convicted  and  punished.  The 
court  held  that,  while  the  defendant  could  not 
be  again  convicted  of  the  offense  charged  in 
that  case,  yet  it  was  entirely  competent,  in  or- 
der to  determine  the  true  character  of  the  de- 
fendant's business  in  August  and  September, 
that  the  history  of  the  facts  attending  the  es- 
tablishment and  conduct  of  the  business  pre- 
viously, should  go  to  the  Jury  for  what  they 
were  worth ;  that,  «io  far  as  those  facts  threw 
any  light  upon  the  charge  made  in  the  informa- 
tion, it  was  entirely  proper  that  they  should 
be  considered  by  the  Jury.  United  States  v. 
Stickle,  15  Fed.  798. 

On  a  trial  for  burglary,  where  it  appeared 
that  defendant  had  pleaded  guilty  in  the  coun- 
ty court  on  the  prosecution  for  a  theft  com- 
mitted at  the  time  of  the  burglary,  and  which   . 
was  part  of  the  same  transaction,  the  plea  o0[^ 
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guilty  in  tbe  theft  case  was  admissibie  in  evi- 
dence against  the  defendant  In  the  burglary 
cafle.  Johnson  v.  State,  39  Tex.  Crlm.  Rep. 
625.  48  S.   W.  70. 

In  the  trial  of  an  Indictment  for  keeping  a 
drinking  house  and  tippling  shop,  or  for  being 
a  common  seller  of  intoxicating  liquors,  the 
record  of  a  former  conviction  for  a  single  sale, 
or  upon  a  search  and  seizure  complaint  cover- 
ing the  same  time  charged  in  the  indictment,  is 
competent  evidence.  Slate  v.  Gorham,  67  Me. 
247. 

Evidence  of  an  indictment  charging  the  de- 
fendant on  trial  for  murder  with  the  burglary 
of  the  storehouse  of  the  deceased  and  another, 
and  also  the  Judgment  of  the  court  reciting  the 
.  verdict  of  the  Jury  finding  the  defendant  guil- 
ty of  the  crime  charged  In  such  indictment,  and 
the  final  judgment  and  sentence  of  the  court 
upon  such  conviction.  Is  competent  evidence 
as  tending  to  establish  a  motive  for  the  shoot- 
ing.    Powell  V.  State.  13  Tex.  App.  244. 

Crass  V.  State,  31  Tex.  Crim.  Rep.  312.  20 
S.  W.  570,  8upra,  II.  b,  and  World  v.  State,  50 
Md.  49,  supra,  VIII.  k,  are  also  cases  where 
evidence  of  the  conviction  of  the  accused  of  a 
crime  other  than  that  for  which  he  was  on 
trial   was  properly  admitted. 

C.  Acquittal. 

On  the  trial  of  an  indictment  for  uttering  a 
forged  note,  it  is  competent  evidence,  in  or- 
der to  show  a  ftcienter,  to  prove  that  the  prison- 
er uttered  another  forged  note  of  the  same  bank 
on  the  same  day.  although  he  had  been  ac- 
quitted on  a  trial  for  that  offense.  State  v. 
RobinsoD.  16  N.  J.  L.  507.  In  this  case,  in 
answer  to  the  objection  that,  to  permit  the  evi- 
dence in  regard  to  passing  a  bill  for  uttering 
which  the  defendant  had  been  tried  and  ac- 
quitted, would  contravene  the  record  of  his  ac- 
quittal, the  court  said  that  the  record  acquits 
him  of  the  charge  in  that  Indictment,  but  does 
not  aver  the  ground  of  that  acquittal.  The  par- 
ticular ground  of  his  acquittal  Is  not  matter 
of  record.  It  is  a  matter  of  presumption  only, 
wholly  collateral  to  the  record :  and  mere  pre- 
sumption of  0  fact  is  allowed  to  stand  only  till 
the  fact  Itself  appears.  That  here  the  very 
fact  is  offered,  and  It  neither  puts  him  In  Jeop- 
ardy for  It  ap  a  crime,  nor  Is  contrary  to  any- 
thing found  by  the  record :  that  the  evidence 
Is  clear  of  both  the  objections,  and  was  legally 
admitted  by  the  court.  The  court  in  this  case 
also  proceeded  to  discuss  and  criticise  the  de- 
cision of  Vanghan.  B.,  in  Rex  v.  Smith.  2  Car. 
&  P.  68H.  XI.  a.  Hupru,  showing  that.  If  that  de- 
cision were  correct,  it  would  be  extremely  diffi- 
cult. If  not  Impossible,  to  prove  a  scienter  in  a 
case  of  uttering  forged  paper. 

The  prisoner  had  been  Indicted  for  passing 
two  counterfeit  bills,  and  on  his  trial  was  ac- 
quitted. Thereafter,  he  and  another  were  in- 
dicted for  passing  other  counterfeit  bills,  and 
the  prosecutor,  for  the  purpose  of  establishing 
the  Hcicnirr,  offered  evidence  which  had  been 
introduced  on  the  former  trial,  which  was  ob- 
jected to  on  the  ground  that  the  prisoner  had 
been  acquitted,  and  also  because  the  time  at 
which  the  former  offenses  were  committed,  if 
at  all,  was  too  remote,  and  no  connection  existed 
between  them  and  the  one  charged  In  the  in- 
dictment. The  court  held  that  the  evidence 
was  admissible,  and  that  It  was  immaterial 
whether  the  prisoner  had  been  ocqultted  on  the 
former  trial  or  not,  for  tbe  evidence  now  offered 
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was  not  for  the  purpose  of  convicting  him  for 
that  offense,  but  to  show  that  when  he  passed 
the  bill  laid  in  this  Indictment  he  knew  It  to 
be  counterfeit  Dougherty's  Case,  4  N.  Y.  City 
Hall.  Rec.   166. 

On  the  trial  of  an  Indictment  for  uttering  and 
publishing  a  forged  promissory  note,  knowing  it 
to  be  forged,  it  is  admissible,  in  proof  of  tbe 
defendant's  knowledge,  to  show  that  another 
note  passed  by  him  was  also  forged.  Nor  does 
It  render  such  evidence  inadmissible,  that  the 
defendant  had  been  formerly  acquitted,  upon  an 
indictment  for  uttering  the  last-mentioned  note 
knowing  it  to  be  forged ;  but  the  objection  goes 
only  to  weaken  its  effect  with  the  Jury.  State 
V.  Houston,  1  Ball.  L.  300. 

On  the  trial  of  an  Indictment  for  forgery  In 
passing  a  counterfeit  bank  bill,  evidence  was 
admitted  that,  the  day  following,  the  accused 
passed  to  other  persons  counterfeit  bills  on  the 
same  and  other  banks,  for  the  passing  of  which 
other  Indictments  had  been  found,  some  of  which 
were  pending,  and  on  one  of  which  he  had  been 
tried  and  acquitted.  The  court  said  that  the 
law  is  well  settled  that  the  uttering  of  other 
counterfeit  notes  of  the  same  kind  with  that 
charged  In  the  indictment,  and  about  the  time 
that  it  was  passed,  may  be  given  in  evidence  on 
the  trial  of  the  Indictment,  to  prove  gull^  knowl- 
edge ;  and  that  the  court  could  see  no  reason 
why  the  fact  that  Indictments  had  been  found, 
or  that  convictions  or  acquittals  had  been  had 
upon  them,  should  affect  the  admissibility  of 
such  utterings.  That  neither  the  indictments, 
nor  the  records  of  conviction  or  acquittal,  need 
be,  nor  should  be,  given  in  evidence;  but  the 
facts  and  attendant  circumstances  alone  of  the 
utterings,  as  though  no  indictments  had  been 
found.  McCartney  v.  State,  3  Ind.  33.3,  56  Am. 
Dec.  510. 

Upon  the  trial  of  an  indictment  against  a 
person  for  forging  the  indorsement  of  a  firm  to 
whose  order  a  draft  was  made  payable,  the 
people  called  a  witness,  and  showed  him  a  draft 
other  than  the  one  described  in  the  Indictment, 
payable  to  the  order  of  the  same  firm,  and  of- 
fered to  prove  by  the  witness  that  the  signa- 
ture of  the  firm  was  not  the  signature  of  any 
member  of  It,  or  of  anyone  authorized  by  them, 
and  that  the  defendant  passed  that  draft  with 
the  forged  indorsement  of  the  firm  thereon. 
This  was  objected  to  by  the  defendant.  There- 
upon the  district  attorney  admitted  in  open 
court,  such  admission  being  taken  as  proof  of 
the  fact,  that  defendant  had  been  indicted  in 
the  same  court  for  writing  the  alleged  forged 
indorsement  of  the  firm  on  the  back  of  the 
draft  in  question,  and  for  passing  it  with  such 
alleged  forged  indorsement,  knowing  it  to  be 
forged ;  that  he  had  been  tried  on  such  Indict- 
ment and  acquitted,  and  a  Judgment  of  acquit- 
tal duly  entered  thereon.  Another  draft  payable 
to  the  order  of  the  same  firm,  v^riich  was  proved 
to  have  been  found  with  tbe  vouchers  of  the 
company  by  whose  superintendent  it  was  made, 
and  payable  to  the  order  of  the  same  firm,  on 
the  back  of  which  was  Indorsed  the  name  of  the 
firm,  was  also  admitted  In  evidence.  In  affirm- 
ing a  Judgment  of  conviction,  the  court  said : 
"The  exception  to  the  admission  of  certain  other 
drafts  claimed  to  have  been  forged  and  uttered 
by  defendant  about  the  same  time,  for  the  pur- 
pose of  proving  guilty  knowledge,  on  the  score 
that  they  had  been  the  subject  of  other  Indict- 
ments upon  which  the  defendant  had  1>een  tried 
and   acquitted,   Is   not,   in   our   judgment,    well 
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taken.  It  is  well  settled  that  In  cases  like  the 
present.  It  may  be  shown  that  the  defendant 
littered,  at  or  about  the  same  time,  other  forged 
notes  or  bills,  whether  of  the  same  kind  or  a  dif- 
ferent kind,  or  that  he  had  in  his  possession 
other  forced  notes  or  bills,  tending  to  prove 
that  he  knew  the  note  or  bill  in  question  to  be 
forged.  ...  In  order  to  render  the  ver- 
dict and  Judgment  of  not  guilty  upon  the  draft 
offered  in  evidence  conclusive  upon  the  facts 
which  the  prosecution  sought  to  prove  for  the 
purpose  of  showing  guilty  knowledge,  it  must 
appear  with  certainty  from  the  evidence  offered 
In  support  of  the  alleged  estoppel  that  those 
facts  were  directly  and  necessarily  found  by  the 
verdict  in  that  case  in  favor  of  the  defendant ; 
or  In  other  words,  that  the  Jury  could  not  have 
found  the  verdict  which  they  did  without  hav- 
ing passed  directly  upon  the  facts  offered  to  be 
proved,  and  found  them  against  the  prosecu- 
tion :  for,  if  it  be  doubtful  upon  which  of  sever- 
al points  the  verdict  was  founded,  it  will  not 
be  an  estoppel  as  to  either."  People  v.  Frank, 
28  Cal.  507. 

The  defendant  was  charged  on  two  Indict- 
ments for  passing  counterfeit  money,  $10  notes, 
on  a  bank.  Upon  his  trial  on  one  indictment 
the  point  was  raised  in  his  .behalf  that  none  of 
the  notes  had  been  read  in  evidence,  or  offered. 
They  were  proved,  but  It  was  insisted  that  this 
did  not  put  them  In  evidence.  The  court  was 
of  the  opinion  that  the  notes  were  not  in  evi- 
dence, and  the  defendant  was  acquitted ;  but  he 
was  then  tried  on  another  indictment  for  pass- 
ing another  of  these  notes,  and  the  same  evi- 
dence was,  by  consent,  admitted,  except  that 
the  defendant  objected  to  any  evidence  of  pass- 
ing the  notes  on  which  there  had  been  a  trial 
and  acquittal,  as  proof  of  the  guilty  knowledge 
with  which  the  note  now  on  trial  was  passed. 
The  court  said  it  did  not  think  the  acquittal  pre- 
vented proof  of  the  fact  of  passing  these  notes ; 
that,  if  It  had  been  followed  by  an  acquittal, 
that  would  be  Immediately  offered,  as  fully  re- 
butting any  Inference  of  guilty  knowledge  In 
this  case  arising  from  that ;  and  it  would  tell  the 
jury  that,  on  proof  of  acquittal  the  weight 
of  that  evidence  was  entirely  destroyed,  and  the 
fact  could  no  longer  be  considered  as  evidence 
of  guilty  knowledge.  State  v.  Tlndal,  5  Harr. 
(Del.)   488. 

rpon  the  trial  of  an  indictment  for  forging 
an  order  for  the  payment  of  money  usually  de- 
nominated a  bank  check,  a  witness  testified 
that  the  accused  entered  the  bank  and  pre- 
sented at  the  desk  of  the  paying  teller,  where 
the  witness  was  standing,  the  check  described 
in  the  Indictment,  and  received  the  money.  The 
stale  then  offered  to  prove,  by  the  same  wit- 
ness, that  on  the  following  day  the  same  party 
came  to  the  bank  in  the  morning  and  presented 
another  check,  similar,  except  in  its  amount, 
the  amount  of  which  the  witness  paid.  The 
state  then  offered  to  prove  that  this  second 
check,  as  also  that  which  was  presented  and 
paid  the  day  previous,  was  a  forgery,  and  also 
offered  in  evidence  the  conversation  that  took 
place  between  the  witness  and  the  accused  on 
each  occasion.  The  accused  objected  to  the 
admission  of  the  conversation,  and  of  every- 
thing connected  with  the  presentation  and  pay- 
ment of  the  second  check  and  the  proof  that  it 
was  forged,  because  he  had  been  indicted  and 
tried  before  a  Jury  and  acquitted  of  forging 
and  uttering  that  check.  The  objection  was 
overruled,  and  this  ruling  was  the  ground  for 
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the  first  exception.  It  was  held  that  the  proof 
so  offered  by  the  state  was  clearly  admissible. 
Bell  v..  State,  57  Md.  108. 

The  defendant  was  Indicted  for  obtaining  a 
check  by  falsely  pretending  that  another  check 
which  he  then  gave  to  the  prosecutor  was  a 
good  and  valid  order  for  the  payment  of  money. 
The  prosecutor  deposed  that  he  gave  his  check 
on  the  faith  of  the  defendant's  statement  that 
the  check  which  he  offered  to  the  prosecutor 
was  good.  The  check  given  by  the  defendant 
was  dishonored.  The  defendant  stated  that, 
when  he  gave  the  -check  he  expected  a  payment 
which  would  have  enabled  him  to  meet  It.  The 
defendant  was  acquitted.  He  was  then  tried 
on  a  second  indictment,  charging  him  with  ob- 
taining from  other  persons  three  sums  of  money 
on  three  checks,  which  were  dishonored.  To 
prove  guilty  knowledge,  the  prosecutor  In  the 
first  case  was  called,  and  gave  the  same  evidence 
as  In  the  first  case.  The  defendant  was  con- 
victed, and  the  question  as  to  the  admissibility 
of  the  evidence  was  reserved.  It  was  held  ( two 
Judges  dissenting)  that  the  evidence  which  had 
been  given  on  the  first  indictment,  upon 
which  the  defendant  had  been  tried  and  ac- 
quitted, was  legally  admissible  upon  the  trial 
of  the  second  indictment,  for  the  purpose  of 
proving  guilty  knowledge,  aqd  the  conviction 
was  right.  Queen  v.  Ollis  [1900]  2  Q.  B.  7-j8, 
69  L.  J.  Q.  B.  N.  S.  918,  83  L.  T.  N.  S.  251, 
49  Week.  Rep.  76,  64  J.  P.  518.  As  Justifying 
the  holding  that  such  evidence  was  admissible, 
the  Ijord  Chief  Justice  said,  among  other  things, 
that,  on  the  first  indictment,  the  accused  was 
acquitted  upon  that  particular  charge.  That 
his  acquittal  might  have  proceeded  upon  the 
ground  that  the  representation  was  not  fraud- 
ulently made ;  or,  If  fraudulently  made,  that  the 
prosecutor  had  not  been  induced  by  that  fraud 
to  part  with  his  money.  That  it  was  clear  that 
there  was  no  estoppel ;  the  negativing  by  the 
Jury  of  the  charge  of  fraud  on  the  first  occasion 
did  not  create  au  estoppel.  That  the  evidence 
was  not  less  admissible  because  It  tended  to 
show  that  the  accused  was.  In  fact,  guilty  of  the 
former  charge.  That  the  point  was.  Was  it  rel- 
evant In  support  of  the  three  subsequent 
charges?  and  that  in  the  opinion  of  the  majority 
of  the  court,  and  In  his  own  opinion,  it  was  rel- 
evant as  showing  a  course  of  conduct  on  the 
part  of  the  accused,  and  a  belief  on  his  part 
that  the  checks  would  not  be  met. 

Defendant  and  another  were  indicted  for 
theft  of  a  steer.  There  was  a  severance,  and 
defendant  alone  was  put  upon  trial.  Both  de- 
fendants had  been  Indicted  in  four  indictments 
for  the  theft  of  that  number  of  cattle,  and  at 
subsequent  terras  they  were  tried  and  acquitted 
upon  three.  Upon  this  trial  the  defendant  ob- 
jected to  the  testimony  as  to  the  other  beeves 
stolen  and  found  in  a  certain  pasture,  and.  aft- 
er it  was  admitted,  defendant  asked  the  wit- 
nesses who  had  testified  that  they  had  been 
called  as  witnesses  on  the  trial  of  the  defend- 
ants for  the  theft  of  the  others.  "What  was  the 
result  of  the  trials?"  The  court,  on  objection 
of  the  district  attorney,  excluded  the  question 
and  answer.  The  defendant  offered  the  records 
of  the  court  In  the  three  other  cases  for  theft, 
and  the  verdict  and  Judgment  In  each  case  of 
acquittal.  This  evidence  was  also  excluded.  It 
was  held  that  the  court  erred  In  permitting  the 
state  to  prove  that  other  stolen  stock,  taken 
from  the  same  neighborhood,  were  found  In  the 
pasture  under   the  control   of  this  defeudant's 
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codefendant.  That,  to  make  this  eyldence  ad- 
mlRsible  as  against  this  defendant.  It  mast  be 
shown  that  the  stolen  stock  and  the  steer  In 
question  were  taken  at  the  same  time,  and 
formed  but  one  transaction,*  and  that  this  de- 
fendant's acts  were  such  as  to  show  a  guil> 
ty  connection  with  his  codefendant  when  it  was 
so  taken  or  while  it  was  under  his  control. 
That  the  rule  is  different  where  acts  of  theft 
are  separate  and  unconnected.  And  that,  the 
evidence  having  been  admitted,  the  defendant 
should  have  been  allowed  to  prove  that  he  had 
been  acquitted  of  the  charge.  Ivey  t.  State, 
43  Tex.  425. 

For  other  cases- on  this  subject,  see  Kitchen 
v.  State,  26  Tex.  App.  165,  9  S.  W.  461,  supra, 
II.  a,  2,  (d)  ;  State  v.  Travis,  39  La.  Ann.  356. 
1  So.  817 ;  Din  V.  State,  1  Tex.  App.  278 ;  Hud- 
son V.  State,  28  Tex.  App.  323,  13  S.  W.  388 ; 
Crass  V.  State.  31  Tex.  App.  312,  20  S.  W.  579, 
— Hupra,  II.  b;  TroRdon  v.  Com.  31  Gratt.  862, 
supra.  III.  c,  12,  (c). 

XII.  Election  of  offense  relied  on. 

In  order  that  the  accused  in  an  indictment 
or  information  for  crime,  particularly  when  of 
the  degree  of  felony,  may  not  be  called  upon 
to  defend  af^inst  a  charge  of  more  than  one 
offense  when  two  or  more  distinct  acts  are  al- 
leged and  sought  to  be  proved,  the  court  should, 
on  proper  application  of  the  accused,  require  the 
prosecution  to  elect  upon  which  accusation  It 
will  rely.  And,  where  the  prosecution  fails  to 
make  a  formal  election,  it  will  be  deemed  to 
have  elected  to  rely  upon  the  transaction  first 
proved. 

On  the  trial  of  a  man  and  woman  who  were 
indicted,  tried,  and  convicted  of  the  crime  of 
attempting  to  procure  and  produce  the  mis- 
carriage of  an  unmarried  woman,  it  affirmative- 
ly appeared  at  the  close  of  the  testimony  that 
the  male  defendant  had  attempted  the  crime 
at  the  residence  of  the  prosecutrix,  but  that  the 
female  defendant  was  in  no  manner  connected 
with  that  transaction,  and  that  thereafter  the 
attempt  to  commit  the  crime  was  made  by  both 
defendants  at  the  house  of  the  female  defendant. 
It  was  held  that  the  people  should  have  been 
put  to  their  election  whether  they  would  pro- 
ceed against  the  male  defendant  alone  for  what 
occurred  at  the  house  of  the  prosecutrix,  or 
against  them  both  for  what  occurred  at  the 
house  of  the  female  defendant.  That,  assum- 
ing the  evidence  of  the  prosecutrix  to  be  true, 
it  established  two  distinct  offenses,  one  com- 
mitted by  the  male  defendant  alone,  and  the 
other  by  him  and  the  other  defendant  Jointly; 
and,  if  the  prosecution  elected  to  proceed  for 
the  latter  offense,  all  evidence  of  the  former 
should  have  been  excluded  from  the  Jury,  as 
it  is  well  settled  that,  upon  the  trial  of  a  party 
for  one  offense  growing  out  of  a  specific  trans- 
action, you  cannot  prove  a  similar  substantive 
offense  founded  upon  another  and  separate 
transaction,  but  in  such  case  the  prosecution 
will  be  put  to  Its  election.  Baker  v.  People, 
105  111.  452. 

On  the  trial  of  a  prosecution  charging  a  de- 
fendant with  having  perpetrated  an  assault  and 
battery  upon  a  person  named,  the  state  gave  evi- 
dence of  an  assault  and  battery  committed  by 
the  defendant  upon  such  person,  and  afterward 
offered  evidence  of  a  subsequent,  but  distinct 
and  separate,  assault  and  battery,  perpetrated 
by  the  defendant  upon  the  same  person.  It 
was  held  that  the  admission  of  evidence  of  the 
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other  distinct  assault  and  battery  having  been 
given,  the  state  could  not  select  the  second  as- 
sault and  battery  as  the  one  upon  which  It 
would  rely ;  that  when  the  state  gave  evidence 
of  the  first  assault  and  battery,  it  elected  to 
try  him  for  that  offense,  and  could  not  after- 
ward abandon  the  election  thus  made,  and  pot 
In  evidence  another  offense.  Richardson  t. 
State,  63  Ind.  192. 

In  a  prosecution  for  rape  varlons  act^  of 
sexual  Intercourse  were  testified  to.  The  evi- 
dence of  different  acts  was  not  objected  to, 
nor  was  any  motion  made  requiring  the  prosecn- 
tlon  to  elect  upon  which  of  them  It  wonld  rely 
for  a  conviction.  It  was  held  that  the  ac- 
cused was  not  In  a  position  to  now  complain 
that  an  actual  election  was  not  made,  and  that 
testimony  as  to  more  than  one  offense  was  per- 
mitted to  go  to  the  Jury.  That  all  the  acts 
proved  were  within  the  period  of  the  statute 
of  limitations  applicable  to  the  offense  charged ; 
and  the  prosecution  had  the  right  to  select 
from  among  them,  upon  which  it  would  rely 
for  a  conviction ;  and  that,  in  the  al)flence 
of  any  express  election  from  the  record,  it  Is 
to  be  presumed  that  the  prosecution  elected  to 
stand  by  the  offense  it  first  Introduced  evidence 
to  establish ;  and  that  evidence  of  other  acts  of 
sexual  Intercourse  between  plaintiff  in  error 
and  the  prosecuting  witness  was  not  intro- 
duced to  prove  substantive  offenses,  upon  which 
a  conviction  might  be  had,  but  in  corrolx>ration 
and  explanation  of  the  evidence  of  the  act 
charged.  Mitchell  t.  People,  24  Colo.  532, 
52  Pac.  671. 

On  a  trial  for  gaming,  where  the  state  bad 
introduced  evidence  to  show  that  the  defendant 
had  bet  at  a  game  of  cards  at  a  particular 
house,  at  a  specified  time,  it  thereby  elected  to 
prosecute  for  that  offense;  and  it  was  not  com- 
petent thereafter  to  Introduce  evidence  of  other 
and  distinct  offenses,  comprehended  within  the 
indictment,  committed  by  the  defendant  at  the 
same  or  other  places.  Wickard  v.  State.  100 
Ala.  45,  19  So.  491.  To  the  same  effect,  Cochran 
V.  State,  30  Ala.  542;  Fields  v.  Territory,  1 
Wyo.  78. 

A  statute  of  Alabama  (Code,  |  3931)  prohib- 
its a  purchase  by  a  public  officer  of  any  claim 
payable  out  of  the  county  treasury,  or  out  of 
the  fine  and  forfeiture  fund  of  the  county,  and 
each  separate  purchase  by  a  public  officer  of 
such  a  claim  Is  a  violation  of  this  statute ;  and, 
where  an  Indictment  under  said  statute  avers 
In  a  single  count  more  purchases  than  one,  the 
state  should  be  required  to  elect  on  which  of- 
fense it  will  proceed  ;  and.  If  but  a  single  offense 
is  charged,  it  Is  error  to  admit  evidence,  against 
defendant's  objection,  of  other  purchases  than 
the  one  averred.  Scruggs  v.  State,  111  Ala. 
60,  20  So.  642.  In  this  case  the  court  said  that, 
while  there  are  exceptions  to  the  general  rule, 
that  evidence  of  other  violations  of  law  than 
the  one  for  which  the  party  is  being  tried  is  in- 
admissible, there  was  nothing  In  the  present 
record  to  bring  the  case  within  the  exception. 

Upon  the  trial  of  an  indictment  for  stealing 
a  quantity  of  boots  and  shoes  and  a  quantity 
of  leather,  it  appeared  that  the  prisoners  were 
son  and  father  in  the  employ  of  the  prosecutors  ; 
that  they  lived  together  in  the  same  village  up 
to  a  certain  date,  when  the  elder  prisoner  re- 
moved into  another  county.  It  appeared  that 
when  he  so  removed  he  took  with  him  a  ham- 
per, which  passed  and  repassed  afterwards  re- 
peatedly between  the  father  and  son,  backwards 
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And  forwards,  down  to  «  certain  time,  about 
m  month  after  which  the  lodgings  of  the  younger 
prisoner  were  searched,  when  a  quantity  of 
shoes  and  leather  were  found  there,  belonging 
to  the  prosecutors,  and  at  the  same  time  and 
place  were  also  found  letters  from  the  father 
to  the  son,  the  contents  of  which  induced  the 
prosecutors  to  search  the  shop  of  the  elder 
prisoner,  who  was  then  carrying  on  business 
as  a  shoemaker  at  the  place  to  which  he  had 
removed,  and  in  that  shop  there  was  also  found 
property  of  the  prosecutors,  consisting  of  bot^ts, 
shoes,  and  leather;  and  letters  from  the  s^n 
to  the  father  were  also  found  there.  Counsel 
for  the  prosecution  proposed  to  put  in  the 
letters,  both  from  the  father  to  the  son,  and 
from  the  son  to  the  father,  and  he  stated  that 
tho9e  letters  were  dated  at  yarious  periods  be- 
tween May  and  the  month  of  October  following, 
and  that  they  were  all  found  to  refer  to  the 
transmission  from  the  son  to  the  father  of  goods 
of  the  nature  of  those  found  at  the  father's 
bouse.  The  counsel  for  the  elder  prisoner  ob- 
jected to  the  reading  of  the  letters  upon  the 
ground  that  if  they  did  refer  continually,  as  sug- 
gested on  the  part  of  the  prosecution,  to  the 
transmission  of  the  property,  the  effect  of  giving 
them  in  evidence  would  be  to  assist  the  proof 
of  a  single  felony  by  proof  of  other  felonies. 
That  the  prosecutors  must  elect  on  which  of- 
fense they  would  proceed,  and  give  in  evidence 
such  matter  only  as  related  to  that  felony.  In 
deciding  to  admit  the  evidence  Maule,  J.,  said: 
"There  is  no  rule  of  law  that  more  than  one 
felony  may  not  be  charged  in  a  single  indict- 
ment; if  there  were  such  a  rule,  the  great  ma- 
jority of  indictments  would  be  bad  on  error. 
It  Is  true  that  judges  are  in  the  habit  of  not 
sllowing  several  felonious  acts  to  be  given  in 
evidence  under  one  indictment,  where,  as  will 
often  be  the  case,,  the  effect  of  so  doing  will 
tie  to  create  confusion,  or  to  surprise  the  pris- 
oner, or  otherwise  embarrass  the  defense.  But 
here  embarrassment  and  injustice  would  be  pro- 
duced by  putting  the  prosecutors  to  their  elec- 
tion. They  cannot  possibly  know  at  what  time 
the  several  larcenies  and  receivings  (if  more 
than  one)  took  place;  the  whole,  according  to 
the  opening,  seems  to  constitute  a  continuous 
transaction ;  therefore,  I  shall  admit  evidence 
relating  to  any  takings  and  receivings  under  the 
circumstances  suggested,  provided  the  Indict- 
ment contains  corresponding  charges.'*  Queen 
V.   Henley,  2  Moody  A  B.  524. 

In  Rex  V.  Jones,  2  Campb.  132,  11  Revised 
Reports,  680,  T^rd  Bllenborough  said:  "In 
point  of  law,  there  is  no  objection  to  a  man  be- 
iDig  tried  on  one  indictment  for  several  offenses 
of  the  same  sort.  It  Is  usual  In  felonies  for  the 
Judge,  In  his  discretion,  to  call  upon  the  coun- 
sel for  the  prosecution  to  select  one  felony,  and 
to  confine  themselves  to  that ;  but  this  practice 
has  never  been  extended  to  misdemeanors.  It 
Is  the  dally  usage  to  receive  evidence  of  several 
libels,  and  of  several  assaults  upon  the  same  in- 
dictment; and  here  I  see  not  the  slightest  ob- 
jection to  evidence  of  various  acts  of  fraud 
committed  by  the  defendant  in  his  office  of  com- 
missary general,  though  ranged  under  different 
counts  as  distinct  and  substantive  misdemean- 
ors." 

One  of  two  of  defendant's  daughters  engaged 
In  an  altercation  with  the  prosecutrix,  a  school 
teacher,  and  had  a  personal  rencounter.  Some- 
where from  ten  to  fifteen  minutes  after  the  ces- 
sation of  this  difllculty,  and  while  the  parties 
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were  still  engaged  In  more  or  less  angry  conver- 
sation, the  defendant  approached  the  scene,  and 
thereupon  another  of  his  daughters  engaged  in 
another  personal  difllculty  with  the  prosecutrix. 
During  this  altercation, — either  immediately  pre- 
ceding or  during  the  fight, — the  defendant  was 
heard  to  say,  "Hit  her  ;"  or,  *'Double  up  your  fist 
and  hit"  And  this,  it  was  claimed,  was  intended 
to  encourage  his  daughter  in  the  difficulty.  It 
was  held  that  it  was  error  to  refuse  to  require 
the  state  to  elect  as  to  the  transaction  on  which 
a  conviction  would  be  sought,  as  the  state  had 
not  shown  any  criminal  connection  of  defendant 
with  the  first  fight  between  the  prosecutrix  and 
the  one  daughter,  and  it  was  clear  that  there 
were  two  fights  at  an  interval  of  fifteen  or  more 
minutes.  Williams  v.  State  (Tex.  Crim.  App.) 
70  S.  W.  957. 

Where  two  murders  were  committed  at  the 
same  place,  on  the  same  occasion,  and  under 
stkch  circumstances  that  the  proof  in  respect 
to  one  necessarily  threw  light  upon  the  other, 
the  rights  of  the  accused  were  not  prejudiced 
by  the  refusal  of  the  court  to  compel  a  prose- 
cutor to  elect  upon  which  of  the  two  charges  he 
would  proceed ;  but  the  government  may  be 
required,  at  any  time  before  the  trial  is  con- 
cluded, to  elect  upon  which  charge  It  will  ask 
a  verdict.  Pointer  v.  United  States,  151  U.  S. 
396,  38  L.  ed.  208,  14  Sup.  Ct.  Rep.  410. 

The  prisoner  was  Indicted  for  setting  fire  to 
the  house  of  a  person,  several  persons  named 
in  the  Indictment  being  therein.  There  were 
five  other  charges  of.  In  like  manner,  setting  fire 
to  the  houses  of  four  other  persons.  It  was 
opened  for  the  prosecution,  that  the  five  houses 
in  question  were  a  row  of  adjoining  houses,  and 
that  the  house  of  the  prosecutor  was  first  sec 
on  fire,  and  that  the  fire  communicated  to  the 
others.  Counsel  for  the  prisoner  asked  that  the 
prosecutor's  counsel  should  be  put  to  his  elec- 
tion which  count  he  would  go  upon,  as  the 
burning  of  each  house  was  a  distinct  felony. 
The  court  said :  "As  it  is  all  one  transaction 
we  must  hear  the  evidence,  and  I  do  not  see 
how,  in  the  present  stage  of  the  proceedings,  I 
can  call  upon  the  prosecutor  to  elect.  I  shall 
take  care  that,  as  the  case  proceeds,  the  pris- 
oner is  not  tried  for  more  than  one  felony. 
The  application  for  a  prosecutor  to  elect  is  an 
application  to  the  discretion  of  the  Judge, 
founded  upon  the  supposition  that  the  case  ex- 
tends to  more  than  one  charge,  and  may,  there- 
fore, be  likely  to  embarrass  the  prisoner  in  his 
defense."     Reg.  v.  Trueman,  8  Car.  &  P.  727. 

Upon  a  trial  for  adultery,  distinct  acts  of  the 
character  charged  may  be  proved  in  explanation 
of,  or  as  characterizing,  the  acts  and  conduct 
of  the  parties  complained  of,  as  constituting 
the  particular  act  of  the  offenses  charged,  par- 
ticularly when  the  proof  shows  a  continued 
adulterous  relationship  extending  over  a  given 
period  of  time.  And  the  prosecution  will  not 
be  required  to  elect  to  rely  upon  any  single  act 
during  that  period.  State  y.  Higgins  (Iowa) 
95  N.  W.  244. 

XIII.  Riffhi  to  question  defendant  eonoemingt 
on  cro89'e»amination. 

As  will  be  seen  in  the  following  cases,  the 
question  has  at  times  arisen  as.  to  how  far  a 
cross-examination  by  the  prosecution  of  a  de- 
fendant in  a  criminal  trial,  who  has  offered 
bimself  as  a  witness  in  his  own  behalf,  may  be 
extended  to  questions  in  regard  to  the  commis- 
sion of  distinct  offenses.    There  would  seem  to 
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be  some  difference  of  opinion,  which  would  In- 
dicate that  it  Is  one  of  those  subjects  upon 
which  no  iron-bound  rule  can  be  founded,  but 
that  each  case  must  stand  on  its  own  circum- 
stances. 

On  a  trial  for  the  murder  of  one  party,  It  Is 
not  error  for  the  court  to  compel  a  defendant; 
when  testifying  as  a  witness,  to  answer  whether 
or  not  he  had  killed  another  party  iu  the  same 
didiculty,  hl9  objection  being  that  he  could  not 
be  made  to  subject  himself  to  another  prosecu- 
tion for  murder.  It  was  held  that  the  evi- 
dence was  admissible,  as  the  two  killings  were 
rrs  ffCMtfr.  Hargrove  v.  State,  33  Tex.  Crim. 
Rep.    431,   26    S.    W.   093. 

On  n  trial  for  murder  evidence  drawn  from 
the  accut^'^d.  on  his  cross-examination  by  coun- 
sel for  the  state,  as  to  having  a  dispute  and 
drawing  a  razor  on  a  third  person,  Is  incom- 
petent :  but  if  at  all  competent  on  cross-examin- 
ation, being  irrelevant  and  immaterial,  the  state 
is  1)ound  by  the  answer  of  the  witness,  and  it 
lays  no  foundation  for  the  right  to  contradict 
him  in  that  respect  by  the  testimony  of  the  per- 
sou  mentioned.  And  where  such  person  is 
called  as  a  witness,  and  testifies,  under  objec- 
tion, to  an  assault  upon  him  by  the  accused, 
such  testimony  is  clearly  Incompetent.  Bul- 
lock V.    State.  65  N.  J.  L.   S.^T,  47  Atl.  62. 

It  is  error  to  allow  one  accused  of  forgery, 
on  trial  therefor,  to  be  interrogated  as  to  other 
similar  papers,  unless  it  is  first  shown  that 
such  papers  were  forged,  and  the  accused  had 
culpabJe  connection  therewith.  State  v.  Lowry, 
42    W.    Va.    205.   24    S.    E.    561. 

Questions  asked  on  cross-examination  of  a 
defendant  charged  with  the  crime  of  grand  lar- 
ceny by  the  district  attorney.  In  good  faith,  for 
the  purpose  of  laying  a  foundation  for  the  Im- 
peachment of  the  defendant  as  a  witness,  by 
proof  of  inconsistent  statements,  and  calling 
his  attention  to  time,  place,  and  parties  present, 
specified  with  particularity,  are  not  reprehen- 
sible, notwithstanding  a  claim  of  the  defend- 
ant, urged  upon  appeal,  that  they  tended  to 
show  that  he  was  guilty  of  another  offense.  If 
It  appears  that  the  questions  were  not  asked 
for  that  purpose;  and  the  permission  of  them, 
and  the  proof  of  the  Inconsistent  statements, 
is  not  ground  for  reversal.  People  v.  Pete, 
123  Cal.   373.  55  Pac.  093. 

A  defendant  testifying  In  bis  own  behalf  on 
a  trial  for  robbery  may  he  contradicted.  Im- 
peached, and  sustained  in  the  same  manner,  and 
occupies  the  same  place,  and  is  to  be  treated, 
as  other  witnesses :  and,  on  cross-examination, 
his  credibility  may  be  attacked  by  questions,  and 
he  may  be  made  to  answer  whether  or  not  he 
has  been  previously  arrested  for  other  crimes. 
Jackson  v.  State.  33  Tex.  Trim.  Rep.  281,  26 
S.    W.    194.    622. 

On  a  trial  for  assault  with  Intent  to  rape, 
where  defendant  has  testified  as  a  witness  In 
his  own  behalf,  he  may.  on  cross-examination, 
be  asked  it  he  has  not  been  previously  Indicted 
for  a  similar  offense.  Clark  v.  State,  38  Tex. 
Crim.   Rep.  30,  40  S.   W.  992. 

On  a  trial  for  larceny  the  defendant,  as  a 
witness  in  his  own  behalf,  testified  that,  at  the 
time  of  the  alleged  larceny,  he  was  under  the 
influence  of  liquor,  and  that,  as  he  was  walk- 
ing along,  he  fell  over  something,  and  the  first 
thing  he  knew  somebody  grabbed  him.  This 
was  all  he  testified  to  on  his  examination  In 
chief.  On  cross-examination,  after  being  asked 
his  true  name,  he  was  asked  whether  or  not 
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he  had  gone  by  several  other  names,  and  wheth- 
er he  had  ever  been  convicted  of  a  felony.  It 
was  held  that  the  cross-examination  was  proper. 
People  V.  Meyer,  75  Cal.  383,  17  Pac.  431. 

Upon  a  prosecution  for  the  wrongful  removal 
of  certain  papers  contrary  to  the  provisions  of 
a  statute,  consisting  of  an  enrolled  decree  con- 
taining bill  of  complaint,  pleadings,  and  other 
papers  filed  In  and  belonging  to  a  certain  cause 
In  the  circuit  court,  wherein  the  wife  of  ac- 
cused was  complainant  and  he  and  another 
were  defendants,  accused  was  cross-examined 
In  regard  to  what  were  known  as  the  green  deed 
and  mortgage  contained  In  the  papers  supposed 
to  have  been  stolen  by  him,  and  It  was  objected 
that  such  examination  looked  towards  his  hav- 
ing been,  before  that,  charged  with  forgery,  and 
this  was  alleged  as  error.  The  court  held  that 
here  It  was  legitimate  to  show  a  motive  for  the 
commission  of  the  offense  charged.  That  It 
was  the  theory  of  the  prosecution  that  the 
"green  deed  and  mortgage"  were  forgeries,  or. 
at  least,  that  they  were  alleged  by  accused's 
wife  to  be  forgeries ;  and  that  accused  had 
been  charged  with  such  forgery  In  the  very 
case  In  which  they  formed  a  part  of  the 
enrolled  decree ;  and  that  the  "practice  pa- 
per," so  called,  was  one  upon  which  the  ac- 
cused had  been  experimenting  in  the  direction 
of  forgery.  That,  if  this  were  true,  It  furnished 
an  ample  motive  for  the  carrying  away,  or  the 
destruction,  of  these  papers ;  and  testimony  In 
support  of  this  theory  was,  therefore,  admissi- 
ble ;  thst  accused,  having  furnished  himself  as 
a  witness  in  his  own  behalf,  was  subject  to  any 
cross-examination  which  went  directly  to  the 
merits  of  the  case.  People  v.  Bussey,  82  Mich. 
49,  46  N.  W.  97. 

Upon  the  trial  of  an  Indictment  for  wife 
murder,  the  trial  court  permitted  the  state, 
over  the  objection  of  the  defendant,  to  ask  the 
defendant,  upon  cross-examination,  the  follow- 
ing question :  "Were  you  indicted  for  aggra- 
vated assault  upon  your  wife?"  To  which  ques- 
tion defendant  answered,  "Yes,  sir !  I  was  in- 
dicted for  aggravated  assault  upon  my  wife." 
It  was  held  that  It  was  proper,  on  cross-exam- 
ination, to  elicit  any  fact  from  the  defendant 
that  goes  to  show  animus  towards  deceased,  or 
motive  for  committing  the  crime.  That  cer- 
tainly, if  defendant  admitted  an  assault  upon 
his  wife  previous  to  her  murder,  this  testimony 
would  be  legitimate,  going  to  show  the  animus 
on  the  part  of  defendant  towards  deceased. 
That,  where  a  person  on  trial  for  crime  takes  the 
stand  in  his  own  behalf,  It  Is  proper  and 
legitimate  to  ask  him,  on  cross-examination.  If 
he  has  been  Indicted  for  a  felony.  Powell  t. 
State  (Tex.  Crlm.  App.)  70  S.  W.  218. 

A  defendant  examined  as  a  witness  in  his  own 
behalf  In  a  criminal  action,  in  which  he  was 
charged  with  violation  of  the  law  against  lot- 
teries, may  be  asked  if  he  had  been  engaged  in 
the  business  of  lottery  tickets  and  lottery  poli- 
cies; and  also  whether  he  had  been  tried  and 
convicted  in  the  United  States  court,  for  violat- 
ing the  law  prohibiting  the  sending  of  matters 
through  the  United  States  mall  with  reference 
to  the  drawing  of  any  lottery,  under  N.  Y. 
I*enal  Code,  f  714,  providing  that  a  person 
convicted  of  any  crime  may,  notwithstanding, 
be  a  competent  witness  In  any  cause  of  pro- 
ceeding ;  but  that  the  conviction  may  he  proved, 
for  the  purpose  of  affecting  the  weight  of  the  tes- 
timony, either  by  the  record  or  his  cross-examina- 
tion, upon  which  he  must  answer  any  partica- 
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lar  question  relevant  to  that  Inquiry.  People 
T.  Noelke.  29  Hun.  461,  Affirmed  in  94  N.  Y. 
137.  46  Am.  Rep.  128. 

Defendant  in  a  prosecution  for  carrying  a 
platol  being  on  the  stand  as  a  witness  on  his 
own  behalf,  the  state  asked  him  if  it  was  a  fact 
that  be  had  been  theretofore  charged,  in  a  num- 
ber of  instances,  In  that  county,  with  like  of- 
fenses, to  which  he  replied  that  he  had  been 
charged  before  with  like  offenses ;  he  didn't 
know  how  many  times.  It  was  held  that  this 
evidence  was  clearly  inadmissible ;  that  the 
fact  that  a  man  unlawfully  carries  a  pistol  has 
no  bearing  upon  his  credibility  r.s  a  witness,  and 
the  illegal  testimony  may  have  caused  the  Jury 
to  assess  a  larger  fine  than  they  would  other- 
wise. Bain  V.  State,  38  Tex.  Crim.  635,  44  S. 
W.   518. 

On  a  trial  for  homicide  the  accused  became 
a  witness  in  his  own  behalf,  and.  after  detail- 
ing what  he  claimed  were  the  facts  with  refer- 
ence to  the  killing  of  the  person  for  whose  mur- 
der he  was  being  tried,  the  court  compelled  him 
to  detail  facts  with  reference  to  the  killing  of 
two  other  persons,  thus  forcing  the  accused  to 
admit  that  he  had  killed  one,  and  prolmbly  the 
other,  of  those  persons.  They  were  killed  at 
the  same  place  as  the  person  for  whose  killing 
he  was  on  trial,  and  Immediately  after.  It 
was  held  that,  to  admit  these  facts  certainly 
was  calculated  to  intluence  the  action  of  the 
Jury  in  its  consideration  of  the  case  on  trial. 
It  was  held,  further,  that  it  is  a  rule  that  a 
witness  Is  not  bound  to  answer  any  question 
which  tends  to  subject  him  to  punishment,  re- 
sentment, or  Infamy.  That,  under  the  Bill 
of  Rights,  he  cannot  be  compelled  to  give  evi- 
dence against  himself,  but,  when  he  becomes  a 
witness  for  himself  in  a  criminal  prosecution, 
he  waives  that  right  so  far  as  the  charge  under 
investigation  is  concerned :  but  that  the  fact 
that  he  does  so  waive  it  does  not  give  the 
commonwealth  the  right  to  compel  him  to  ad- 
mit the  commission  of  other  offenses  which 
would  subject  him  to  punishment,  resentment, 
or  infamy.  That,  if  this  was  done,  it  would 
1>e  in  utter  disregard  of  the  Bill  of  Rights  and 
In  many  Instances  deter  persons  accused  of 
offenses  from  going  on  the  stand  as  witnesses 
for  themselves :  as  a  forced  confession  of  an- 
other offense  might  subject  them  to  punishment 
fnr  greater  than  the  charge  under  investigation. 
Saylor  v.  Com.  97  Ky.  184,  30  S.  W.  390. 

Upon  the  trial  of  an  indictment  for  murder. 
It  appeared  that  the  crime  was  committed  by 
someone  who  had  burglariously  entered  the 
house  of  the  deceased.  The  evidence  was  cir- 
cumstantial, and  the  defendant,  being  sworn  In 
his  own  behalf,  on  cross-examination  was  asked 
as  to  his  connection  with  another  burglary  at 
the  house  of  another  person  In  the  nighttime, 
which  he  denied.  The  owner  of  the  latter  house 
was  subsequently  called  by  the  prosecution  and 
permitted  to  testify,  under  objection,  to  facts 
showing  that  defendant  did  burglariously  enter 
his  house  in  the  nighttime.  It  was  held  that 
the  evidence  was  Incompetent  and  damaging  in 
its  nature,  and  could  not  be  said  to  have  been 
harmless ;  and.  on  account  of  its  reception,  the 
judgment  was  reversed  and  a  new  trial  granted. 
People  V.  Qreenwall,  108  N.  Y.  301,  15  N.  E. 
404. 

In  a  prosecution  for  horse  stealing  It  is  error 
to  compel  defendant,  who  has  offered  himself  as 
a  witness,  to  testify  that  he  had  once  before 
been  conv'cted  of  horse  stealing,  since  the  tend- 
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ency  of  such  testimony  would  be  to  prejudice 
the  Jury,  and  the  demands  of  the  statute  permit- 
ting conviction  of  a  crime  to  be  shown  to  af- 
fect the  credibility  of  a  person  offered  as  a  wit- 
ness are  met  by  proof  of  the  conviction,  with- 
out unnecessarily  parading  before  the  jury  that 
the  defendant  had  at  one  time  been  guilty  of  the 
exact  crime  for  which  he  is  at  the  time  on  trial. 
State  V.  Gottfreedsou,  24  Wash.  898,  64  Pac. 
523. 

Upon  the  trial  of  an  indictment  for  burglary, 
during  the  cross-examination  of  one  of  the  de- 
fendants who  testified  in  behalf  of  himself  and 
his  codefendant,  he  was  asked,  and  required  to 
answer  over  their  objection,  if  he  had  not 
theretofore  pleaded  guilty  to  larceny  for  steal- 
ing a  bee  gum.  It  was  held  that,  while  the  de- 
fendant answered  in  the  affirmative,  the  offense 
had  no  connection  whatever  with  the  one  for 
which  he  was  on  trial :  that  it  is  only  where 
other  specific  crimes  tend  to  throw  light  on  the 
crime  charged,  and  for  which  a  defendant  is  up- 
on trial,  that  he  may  be  Impeached  by  proof  of 
them  ;  and  that  the  objection  to  the  question 
should  have  been  sustained.  State  v.  Hale,  1.16 
Mo.  102,  .-Se  S.  W.  881. 

On  the  cross-examination  of  defendant  in- 
dicted for  manslaughter  in  producing  an  abor- 
tion upon  a  woman,  he  testified  that  he  did  not 
know  a  young  woman  in  court  then  pointed  out 
to  him :  that  he  had  never  seen  her  in  his  life ; 
and  that  he  had  never  procured  an  abortion  up- 
on her.  The  yqung  woman  was  afterwards 
sworn,  and  testified,  against  objection  and  ex- 
ception by  the  prisoner's  counsel,  that  the  pris- 
oner had  produced  an  abortion  upon  her  per- 
son about  two  years  before.  It  was  held  that 
the  admission  of  this  testimony  was  error  upon 
well-established  authority.  That  It  was  not 
competent  to  impeach  the  prisoner  as  a  witness, 
nor  any  other  witness,  by  contradicting  him  as 
to  facts  disconnected  with,  or  collateral  to,  the 
subject-matter  at  issue  and  on  trial,  and  that 
no  person  can  be  required  to  come  into  court, 
on  a  trial  under  an  indictment  for  a  specific  of- 
fense, prepared  to  defend  or  explain  other  trans- 
actions, not  connected  with  the  one  on  trial. 
Roscnwelg  v.  I'eople,  63  Barb.  634. 

On  a  trial  for  homicide  It  Is  error  to  permit 
the  prosecutor  to  ask  the  accused,  on  his  cross- 
examination.  If  he  had  not  been  Implicated  in  the 
theft  of  a  horse  which  the  proof  showed  to  have 
been  stolen  by  another  person  a  short  time  be- 
fore the  homicide.  Nix  v.  Stote  (Tex.  CrIm. 
App.)   74  S.  W.  701. 

XIV.  When  not  prejudicial. 

Whenever  a  conviction  has  been  reversed  for 
the  reason  that  evidence  of  another  distinct 
crime  was  improperly  admitted,  it  has  been  be- 
cause such  admission  was  prejudicial  to  the  ac- 
cused. In  the  following  cases  It  was  held  that, 
while  the  evidence  was  within  the  inhibition  of 
the  rule,  it  did  no  Injury,  and  was  not  to  the 
prejudice  of  the  accused,  and  the  conviction 
would  be  allowed  to  stand : 

The  admission,  on  a  prosecution  for  fornica- ' 
tlon,  of  evidence  showing  that  one  of  the  de- 
fendants was  a  prostitute,  though  it  is  irrel- 
evant, is  not  reversible  error,  where  it  was  in- 
separably connected  with  evidence  relied  upon 
to  establish  the  offense  charged,  and  no  injury 
resulted  to  the  defendants  therefrom,  the  pun- 
ishment assessed  being  the  lowest  permitted  by 
law.  Perlgo  v.  State,  25  Tex.  App.  533«  8  B. 
W.  660.  Digitized  by ' 
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The  admission,  on  a  trial  for  murder  com- 
mitted in  breaking  and  entering  a  dwelling 
house,  of  evidence  that  the  owner  of  the  house 
had  lost  some  small  things  from  a  drawer  on 
the  occasion  of  a  previous  entering  a  few  days 
l)efore,  even  if  erroneous,  is  harmless.  State  v. 
Cannon,  52  S.  C.  452,  30  S.  E.  589. 

Error,  If  any,  in  the  admission,  on  a  trial  for 
burglariously  breaking  and  entering  a  hen 
bouse,  of  testimony  of  witnesses  narrating  a 
conversation  with  defendants,  in  which  they 
admitted,  not  only  the  stealing  of  the  chickens 
of  the  prosecutor,  but  also  of  chickens  belong- 
ing to  other  persons,  and  a  hatchet,  at  about 
the  same  time,  is  Immaterial,  where  the  de- 
fendants themselves  testified  on  the  trial  to 
stealing  other  chickens  and  the  hatchet.  State 
V.  Cowen,  50  Kan.  470,  43  Pac.  687.  The  court 
beid,  however,  that  the  evidence  was  competent, 
and  there  was  no  error  In  admitting  it,  since 
the  conversation  was  admissible  as  being  the 
declaration  of  the  defendants  as  to  their  doings 
on  the  night  of  the  burglary,  and  their  state- 
ments as  to  the  larceny  of  the  other  chickens 
and  the  hatchet  could  not  well  be  separated 
from  those  with  reference  to  the  taking  of  pros- 
ecutor's chickens. 

Failure  to  instruct  the  Jury,  on  a  prosecution 
for  horse  stealing,  as  to  the  purpose  of  evidence 
introduced  on  the  trial  tending  to  show  that 
at  the  same  time  and  place  that  defendant  took 
the  horses  mentioned  In  the  Indictment  he  took 
a  horse  not  mentioned,  the  property  of  a  person 
other  than  the  prosecutor,  and  that  they  could 
not  convict  the  defendant  of  the  theft  of  any 
horse  not  mentioned  in  the  indictment,  though 
erroneous,  will  not  require  the  reversal  of  a 
Judgment  of  conviction,  where  the  error  is  for 
the  first  time  called  to  the  attention  of  the 
trial  court  in  a  motion  for  new  trial,  unless  it 
appears  from  the  whole  evidence  adduced  on  the 
trial  that  the  defendant's  rights  may  have  been 
injured  in  consequence  of  it.  Gentry  v.  State, 
25  Tex.  App.  614,  8  S.  W.  925.  In  this  case  the 
court  stated  that,  after  considering  all  the  evi- 
dence, it  did  not  seem  probable  that  the  de- 
fendant could  have  been  injured  by  reason  of 
the  failure  to  give  such  instruction. 

Error  In  the  admission  of  evidence  on  trial 
of  an  indictment  for  obtaining  money  under 
false  pretenses,  which  tends  to  show  other  dis- 
tinct offenses,  or  that  the  defendant  was  in  the 
habit  of  making  false  representations  and  re- 
sorting to  fraudulent  practices,  will  not  au- 
thorize a  reversal  where  the  competent  proof 
clearly  Justified  the  finding,  and  it  must  have 
been  the  same  had  the  incompetent  evidence 
not  been  admitted.  Jackson  v.  People,  126  111. 
139,  18  N.  E.  286. 

On  a  trial  for  homicide,  where  a  witness  had 
testified  to  the  good  character  of  the  defendant, 
it  is  not  proper  to  allow  him  to  be  asked,  on 
cross-examination,  if  the  defendant  had  been 
iudicted  for  murder  in  another  county,  to 
which  he  answered  that  he  "had  heard  of  that.*' 
Harris  v.  Com.  25  Ky.  L.  Rep.  297,  74  S.  W. 
.  1044.  The  court,  however,  held  that  the  appel- 
lant was  not  prejudiced  thereby,  as  the  witness 
was  unwilling  to  say  that  his  good  character 
was  injured  by  the  charge;  and  further  ex- 
plained that  it  was  not  proved  on  him,  but 
finally  came  out  on  others. 

XV.  Statement  or  insinuation  by  prosecution  of 
other  crime. 

The  following  cases  are  Instances  of  where 
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Judgments  of  conviction  have  been  set  aside  be- 
cause of  the  conduct  of  counsel  for  the  prosecu- 
tion in  stating  and  insinuating  other  offenses 
than  the  one  for  which  the  accused  was  on  trial* 
either  in  argument,  or  repeatedly  asking  re- 
jected questions,  and  commenting  on  what  the 
answers  would  have  been  if  allowed : 

Defendant  had  been  convicted  of  maliciously 
cutting  and  wounding  another  with  intent  to 
kill.  A  witness  for  the  commonwealth,  called 
to  rebut  the  defense  of  good  character,  was 
asked  whether  or  not  he  and  defendant  had 
ever  had  a  difllculty,  which  question  the  court 
permitted  to  be  answered,  notwithstanding  the 
objection  of  the  defendant.  The  witness  was 
then  asked  what  occurred  at  that  difficulty,  the 
objection  to  which  was  sustained.  But  the 
court  permitted  the  commonwealth's  attorney, 
although  the  defendant  objected,  to  state,  in  the 
presence  of  the  Jury,  that  he  expected  the  wit 
nesB  to  state  that.  *'on  one  occasion  the  defend- 
ant attacked  witness  on  the  street  and  knocked 
him  off  the  sidewalk  with  a  wagon  spoke. "^ 
It  was  held  that  in  this  case  the  court  erred, 
in  the  first  Insf'^.nce,  in  permitting  the  witness 
to  state  that  he  had  ever  had  a  difficulty  with 
the  defendant,  for  there  was  no  connection 
whatever  between  that  difficulty  and  the  one  In 
which  the  cutting  and  wounding  were  done,  for 
which  the  defendant  was  then  being  tried ;  and 
evidence  of  what  occurred  at  the  time  of  the 
difficulty  with  the  witness,  and  which  the  com- 
monwealth's attorney,  with  the  permission  of 
the  court,  improperly  and  Irregularly  put  be- 
fore the  Jury,  was  obviously  not  competent  for 
any  purpose.-  Flint  v.  Com.  (Ky.)  23  S.  W. 
846. 

On  a  trial  for  wife  murder,  where  the  de- 
fendant had,  on  a  former  occasion,  been  charged 
with  having  murdered  a  person  other  than  his 
wife,  of  which  charge  he  was  acquitted,  and 
such  former  homicide  was  in  no  way  connected 
with  the  one  for  which  he  was  on  trial,  it  was 
held  improper  for  the  attorney  for  the  state,  in 
cross-examining  a  witness,  to  propound  ques- 
tions or  make  remarks  relating  in  any  way  to 
the  prisoner's  connections  with  such  former 
homicide ;  he  not  having  put  his  character  in 
issue.  State  t.  Sheppard,  49  W.  Va.  582,  39 
S.  E.  676. 

A  conviction  will  be  set  aside  where  counsel 
for  the  state  persisted  in  asking  Improper  and 
prejudicial  questions,  and  was  allowed  to  cross- 
examine  the  accused  as  to  other  offenses,  though 
he  was  told  that  he  need  not  answer,  and  the 
closing  speech  to  the  Jury  was  of  an  extraor- 
dinary and  reprehensible  character,  taxd  it  was 
evident  that  there  had  not  been  a  fair  and  im- 
partial trial.  CargiU  v.  Com.  12  Ky.  L.  Rep. 
149,  13  S.  W.  916.  In  this  case  it  was  further 
held  that  the  fact  that  the  court  excluded  the 
evidence  did  not  do  away  with  the  prejudicial 
effect  of  the  improper  question. 

On  the  trial  of  an  indictment  for  murder, 
where  the  defendant  claimed  that  the  deceased 
had  seduced  his  daughter,  and  that  the  informa- 
tion of  the  seduction  excited  him  to  uncontrolla- 
ble passion  and  to  an  insane  impulse  to  kill  the 
seducer,  **the  defendant's  wife  was  called  as  a 
witness  in  his  behalf,  and,  on  cross-examination, 
the  court,  over  objection  and  protest,  permitted 
the  state  to  ask  a  number  of  questions  as  to 
other  and  distinct  offenses  committed  by  the  de- 
fendant which  would  tend  to  blacken  and  de- 
grade him  in  the  eyes  of  the  Jury.  She  was  in- 
terrogated as  to  'Whether  he  had  not  maintained 
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«  'Joint*  in  the  hotel,  harbored  lewd  women 
tltei«^  aad  whether  he  had  not  used,  and  per- 
mitted the  use  of,  rooms  In  his  hotel  for  gam- 
bling purposes.  To  most  of  the  inquiries  she 
SATe  a  negative  answer,  hut  the  state  was  there- 
by allowed  to  insinuate  charges  and  oflTenses 
other  than  the  one  alleged  in  the  information, 
and  the  questions  implied  an  assertion  of  be- 
lief on  the  part  of  the  attorneys  for  the  state 
tbat  the  defendant  was  guilty  of  the  other  of- 
fenses." The  witness  was  compelled,  on  per- 
sistent questioning,  to  admit  that  she  had  seen 
men  playing  cards  in  the  rooms  of  the  hotel,  but 
did  not  know  that  they  were  gambling.  It  was 
held  that  the  charge  of  gambling,  imputed  by 
this  question,  was  a  felony,  and  had  no  connec- 
tion whatever  with  the  offense  of  murder,  which 
vras  in  issue;  and  that  there  was  no  Justifica- 
tion or  excuse  for  the  allowance  of  these  ques- 
tions. The  court  said,  further,  that  these  of- 
fenses and  misconduct,  which  were  made  the 
subject  of  inquiry,  were  not  linked  in  any  way 
with  the  offense  charged  in  the  information. 
That  the  general  rule  is  that  the  charge  upon 
which  a  person  is  being  tried  cannot  be  sup- 
ported by  proof  that  he  committed  other  of- 
fenses, even  of  a  similar  nature.  That,  while 
evidence  which  legitimately  tends  to  support 
the  charge,  or  show  the  intent  with  which  it  Is 
committed,  is  not  to  be  excluded  on  the  ground 
tbat  It  will  prove  other  offenses,  the  other  of- 
fenses inquired  about  in  this  case  did  not  fall 
within  any  of  the  exceptions  to  the  general  rule. 
State  V.  Kirby,  62  Kan.  436,  63  Pac.  752. 

For  the  purpose  of  rebutting  a  presumption 
created  by  evidence  introduced  b/  the  govern- 
ment upon  the  trial  of  an  indictment  for  mur^ 
der  in  the  Indian  territory,  that  the  defendant 
bad  fled  from  the  Indian  country,  the  defend- 
ant, as  a  witness  in  his  own  behalf,  testified 
that  he  went  back  to  Mississippi,  the  state  of 
his  former  residence,  to  stand  his  trial  there 
upon  a  charge  of  murdering  a  negro  whom  he 
had  killed  there  previous  to  coming  to  the  In- 
dian territory,  and  that  he  was  thereupon  ar- 
rested, tried,  and  acquitted  of  that  charge.  In 
his  closing  argument  to  the  Jury  the  district 
attorney  made  use  of  the  following  langjage : 
"We  know  what  kind  of  trials  they  have  in  the 
state  of  Mississippi  of  a  white  man  for  killing 
a  negro.  We  know  from  reading  the  news- 
papers and  magazines  that  such  trials  there  are 
farces.  We  are  not  living  in  Egyptian  darknes,'}. 
but  in  the  light  of  the  nineteenth  century.  The 
defendant  came  from  Mississippi  with  his  hands 
stained  with  the  blood  of  a  negro,  and  went  to 
the  Indian  country,  and  in  less  than  four 
months  had  slain  another  man."  And  other  like 
expressions  and  declarations  that  the  killing  of 
the  negro  in  Mississippi,  for  which  the  defend- 
ant had  been  tried  and  acquitted  there,  was 
murder,  were  made  use  of,  all  of  which  were  ob- 
jected to,  but  the  objections  were  overruled  by 
the  court,  and  the  defendant  excepted.  He  was 
convicted,  and  brought  error  to  the  United 
States  Supreme  Court.  In  reversing  the  Judg- 
ment, the  court  said  the  attempt  of  the  pros- 
ecuting officer  of  the  United  States  to  Induce 
the  Jury  to  assume,  without  any  evidence  there- 
of, the  defendant's  guilt  of  the  crime  of  which 
be  had  been  acquitted,  as  a  ground  for  convict- 
ing him  of  a  distinct  and  independent  crime 
for  which  he  was  being  tried,  was  a  breach  of 
professional  and  official  duty,  which,  upon  the 
defendant's  protest,  should  have  been  rebuked 
by  the  court,  and  the  Jury  directed  to  allow  it 
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no  weight :  but  that,  if  the  defendant  had  mur- 
dered the  negro  in  Mississippi,  and  had  been 
there  convicted  therefor,  evidence,  either  of  the 
murder,  or  of  the  conviction,  would  have  been 
incompetent  to  support  the  indictment  against 
him  for  the  murder  for  which  he  was  being 
tried.  Hall  v.  United  States,  150  U.  S.  76,  87 
L.  ed.  1003,  14  Sup.  Ct.  Rep.  22. 

In  a  prosecution  for  theft,  where  defendant's 
counsel  had  stated  privately  to  the  court  that 
defendant  had  been  indicted  for  seduction  in  a 
part  of  the  county  where  some  of  the  Jury  were 
from,  and  had  afterwards  married,  it  was  er- 
ror not  to  sustain  defendant's  objection  to 
questions  asked  his  mother,  as  to  whether  she 
would  know  her  daughter-in-law  if  she  saw  her, 
and  as  to  whether  she  ever  saw  defendant  with 
his  wife,  etc.,  as  immaterial  and  calculated  to 
prejudice  the  Jury.  Mercer  v.  State  (Tex.  Crim. 
Rep.)   66  S.  W.  555. 

The  observations  of  the  district  attorney  on 
a  trial  for  burglary,  to  the  effect  that  the  de- 
fendant's purpose  was  not  alone  to  commit  the 
crime  with  which  he  was  charged,  but  another, 
the  vilest  known,  is  highly  improper,  as  the 
statement  could  have  but  one  meaning,  and 
that  at  once  understood ;  and  that,  when  under- 
stood, it  would  almost  surely  inflame  a  Jury  be- 
yond control.  I^ng  v.  State,  81  Miss.  448,  33 
So.  224. 

Repeated  attempts  on  the  part  of  the  pros- 
pcullng  officer,  upon  the  trial  of  a  prosecution 
for  malicious  mischief,  to  show  that  the  defend- 
ant had  been  guilty  of  other  crimes,  is  such 
prejudicial  error  as  will  reverse  a  Judgment  of 
conviction.  State  v.  Roscum  (Iowa)  93  N.  W. 
295. 

On  the  trial  of  a  person  for  rape  In  having 
sexual  intercourse  with  a  female  under  the  age 
of  sixteen  years,  it  is  reversible  error  for  the 
district  attorney  repeatedly  to  ask  questions 
the  apparent  object  of  which  Is  to  leave  the  Im- 
pression on  the  mind  of  the  Jury  that  defendant 
had  committed  other  crimes,  and  that  he  had 
changed  his  name;  notwithstanding  objections 
to  such  questions  are  sustained  by  the  court. 
People  V.  Derbert,  138  Cal.  467,  71  Pac.  564. 

Upon  a  trial  for  theft,  the  sheriff,  while  on 
the  stand  as  a  witness,  was  asked  by  the  pros- 
ecuting attorney  If  he  did  not  arrest  the  de- 
fendant several  years  ago  for  burglary.  The  de- 
fense objected,  and  the  prosecuting  attorney  re- 
marked, in  the  hearing  of  the  Jury,  that  he  pro- 
posed to  prove  by  the  sheriff  that  defendant  was 
arrested  two  or  three  years  ago  for  a  burglary 
committed  at  the  same  time  and  place  as  the 
theft  with  which  he  was  now  charged.  It  was 
held  that  such  evidence  was  Inadmissible,  and 
afforded  no  reasonable  presumption  or  inference 
pertinent  to  the  Issue  for  which  the  defendant 
was  on  trial,  and  the  trial  court  should  so  have 
instructed  the  Jury ;  and,  for  a  failure  to  do  so. 
the  Judgment  was  reversed.  Taylor  v.  State. 
27  Tex.  App.  463,  11  S.  W.  462. 

On  a  trial  for  rape,  where  an  assistant  pros- 
ecutor asks  the  son  of  the  accused,  on  cross- 
examination,  if  he  had  not  stated  to  A  that  he 
suspected  his  father  of  having  committed  a 
similar  offense  with  other  girls,  one  a  member 
of  his  family,  and  that  such  conduct  on  the 
part  of  the  accused  caused  the  death  of  wit- 
ness's mother,  and  that.  If  at  such  conversation 
witness  did  not  cry  and  say,  *'I  can't  go  against 
my  father,  even  If  he  Is  guilty,"  and  repeatedly 
asks  substantially  the  same  questions, ^^  ~ 
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duct  of  the  prosecutor  Is  reversible  error. 
State  y.  Irwin  (Idaho)  71  Pac.  608. 

Where  counsel  for  the  prosecution,  on  a  trial 
for  murder,  In  his  concluding  argument  to  the 
Jury  urges  upon  them  the  force  of  a  claim  made 
by  him  in  his  opening,  of  the  commission  by 
the  defendant  of  another  crime,  but  which  the 
evidence  fails  to  substantiate,  he  should  be  re- 
strained by  the  court  from  so  doing;  and  a  re- 
fusal of  the  court  to  do  so,  followed  by  a  charge 
in  which  the  question  mentioned  was  submitted 
for  the  consideration  of  the  Jury,  the  whole  fol- 
lowing a  refusal  by  the  court  of  a  request  to 
charge  that  there  was  no  evidence  to  support 
the  claim  of  the  prosecuting  counsel, — is  error 
for  which  a  conviction  will  be  reversed.  Peo- 
ple T.  Montgomery,  176  N.  Y.  219,  68  N.  B.  258. 
See  S.  C.  infra,  XVI.  a,  1. 

From  the  foregoing  cases,  it  would  seem 
that,  where  the  prosecution  Is  allowed  to  insin- 
uate charges  and  offenses  other  than  the  one 
alleged  in  the  information,  by  asking  questions 
in  regard  to  such  pretended  charges  and  of- 
fenses, even  though  those  questions  are  an- 
swered in  the  negative,  and  no  proof  is  made  of 
such  charges  and  offenses ;  and  where  such  other 
charges  and  offenses  are  alleged  and  pretended 
by  the  counsel  for  the  prosecution  in  his  address 
to  the  Jury, — the  error  1^  Just  as  great,  and  a 
conviction  will  be  reversed,  the  same  as  though 
the  Improper  .evidence  of  such  other  charges  and 
offenses  was  actually  given  to  the  Jury. 

XVI.  yeceasity  and  correctn€88  of-  instruction 
to  fury. 

a.  General  rule. 

1.  yeceasity. 

Tn  many  Instances  courts  have  properly  ad- 
mitted evidence  of  the  other  crime,  it  being  com- 
petent for  a  certain  purpose,  and  then  neglected 
to  instruct  the  Jury  that  the  evidence  must  be 
considered  by  them  only  for  such  purpose,  and 
by  reason  thereof  the  conviction  has  been  re- 
versed. And  in  Texas  it  has  been  repeatedly 
held  that  a  failure  on  the  part  of  the  court  to 
so  instruct  the  Jury  is  reversible  error,  even 
when  such  instruction  Is  not  requested. 

But,  where  the  nature  and  circumstances  of 
the  case  were  such  that  the  Jury  could  not  pos- 
sibly have  applied  the  evidence  to  any  other 
purpose  than  that  for  which  it  was  properly  ad- 
mitted, a  failure  to  so  instruct  will  not  be  con- 
sidered prejudicial  error. 

Defendants  were  tried  for  and  convicted  of 
the  theft  of  a  cow,  the  property  of  a  certain  per- 
son. On  the  trial  it  was  proved  that  eight  oth- 
er animals,  belonging  to  other  parties,  were 
stolen  in  the  same  manner,  if  not  at  the  same 
time.  Defendants,  by  special  instruction,  asked 
the  court  to  limit  the  purposes  for  which  this 
evidence  with  regard  to  the  theft  of  these  other 
animals  could  and  should  only  be  considered  by 
the  Jury,  which  instruction  was  refused,  and  the 
charge  as  given  failed  to  apprise  the  Jury  of 
the  only  purposes  of  said  proof.  It  was  held 
that  it  was  error  to  refuse  the  instruction.  Han- 
ley  V.  State,  28  Tex.  App.  375,  13  S.  W.  142. 

On  the  trial  of  an  information  for  unlaw- 
fully selling  intoxicating  liquors,  the  testimony 
of  numerous  witnesses  was  admitted,  tending  to 
show  various  unlawful  sales  of  intoxicating  li- 
quors other  than  those  upon  which  the  state,  by 
direction  of  the  court,  elected  to  rely  for  convic- 
tion. The  defendant  requested  the  court  to  in- 
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struct  the  jury  not  to  take  Into  consideratloii 
the  evidence  as  to  such  other  sales  In  determin- 
ing the  guilt  or  Innocence  of  the  defendant  as  to 
the  particular  sales  upon  which  the  state  elected 
to  rely.  This  the  court  refused,  and  nothing 
upon  the  subject  was  given  In  the  general  in- 
structions. This  was  held  error.  That,  while 
it  Is  prope^,  in  the  first  place,  for  the  state  to 
introduce  evidence  concerning  any  unlawful 
sales  made  by  the  defendant,  yet.  when  an  elec- 
tion has  been  made  of  a  particular  transaction 
upon  which  the  state  relies  for  conviction,  the 
evidence  as  to  other  illegal  sales  is  practically 
eliminated  from  the  case.  It  cannot  be  used  or 
referred  to  merely  for  the  purpose  of  bolstering 
up  and  strengthening  the  case  made*  by  the  state 
upon  the  elected  transaction ;  and  the  defendant 
is  entitled  to  have  the  Jury  so  instructed.  State 
V.  Nield,  4  Kan.  App.  626,  45  Pac.  623 :  State  ▼. 
Reynolds,  6  Kan.  App.  515,  47  Pac.  573. 

On  the  trial  of  an  Indictment  for  rape  the 
state  was  permitted,  over  objection,  to  prove 
other  acts  of  sexual  intercourse  between  the 
prosecuting  witness  and  the  defendant,  some  of 
which  were  not  with  Id  the  period  of  limitations. 
It  did  not  appear  whether  such  acts  were  Intro- 
duced to  prove  substantive  offenses  or  in  cor- 
roboration and  explanation  of  the  evidence  of 
the  act  upon  which  the  prosecution  relied ;  and 
it  did  not  appear  that  in  the  charge  to  the  Jury 
the  purpose  of  such  testimony  was  explained. 
It  was  held  that  It  was  error  to  permit  evidence 
to  be  introduced  of  any  offenses  which  were 
barred  by  the  statute  of  limitations,  and  of  acts 
other  than  the  one  relied  on,  for  any  other  pur- 
pose than  such  corroboration  and  explanation ; 
and  that  the  court,  on  request,  should,  in  the 
charge  to  the  Jury,  have  explained  the  purpose 
of  such  testimony.  Blgcraft  v.  People  (Colo.) 
70  Pac.  417. 

On  a  trial  for  passing  a  forged  instrument, 
where  testimony  has  been  introduced  showing 
that  defendant  had  other  alleged  forged  instru- 
ments in  his  possession,  the  failure  of  the  court 
to  limit  and  restrict  the  purposes  for  which 
such  testimony  could  alone  be  considered  by  the 
Jury  is  fundamental  error,  although  the  charge 
was  not  excepted  to  for  such  omission.  Thorn- 
ley  V.  State,  36  Tex.  Crim.  Rep.  119,  34  S.  W. 
264,  35  S.  W.  981. 

On  the  first  hearing  of  this  case  the  Judg- 
ment was  affirmed,  one  of  the  reasons  being 
that  the  omission  In  the  charge  was  not  ex- 
cepted to  at  the  time,  nor  mentioned  in  the  mo- 
tion for  a  new  trial ;  but  the  court  held,  further, 
that  the  omission,  under  the  circumstances  of 
the  case,  was  not  at  all  calculated  to  injure  the 
accused.  Upon  rehearing  the  court.  In  revers- 
ing the  Judgment  and  remanding  the  case,  said : 
"We  have  examined  the  authorities  referred  to, 
and  they  indicate,  with  but  few  exceptions,  an 
unbroken  line  of  decisions  to  the  effect  that 
when  evidence  is  adduced :  on  the  trial  of  a  case 
against  a  defendant,  tending  to  show  the  com- 
mission of  another  crime  by  him,  it  is  the  duty 
of  the  court,  whether  asked  or  not,  to  properly 
Instruct  the  Jury  with  reference  to  the  purposes 
and  object  of  such  testimony.  The  exceptions 
to  this  rule,  when  examined,  will  be  found  to 
recognize  the  general  rule,  and  to  be  predicated 
upon  some  peculiarity  in  the  particular  case.'" 
After  citing  with  approval  Burks  v.  State,  24 
Tex.  App.  326,  6  S.  W.  300,  infra,  and  nupra, 
III.  c,  13,  (c),  and  Hennessy  v.  State,  23  Tex. 
App.  340.  5  S.  W.  215.  nupra.  V.  b.  the  court 
said    further:     "Upon    the    former    hearing  of 
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this  case  we  were  of  the  opinion  that  it  came 
within  the  line  of  decisions  which  hold  it  un- 
necessary to  charge  upon  and  limit  the  effect  of 
extraneous  crimes  when  admitted  as  testimony ; 
and,  not  coming  within  that  category,  and  be- 
ing of  a  criminative  nature,  the  court  should 
not  have  charged  with  reference  to  the  matter, 
as  it  would  have  had  a  tendency  to  call  the  at- 
tention of  the  Jury  to  this  circumstance,  so  as 
to  affect  the  appellant  adversely.  Upon  a 
closer  examination  of  the  record  and  the  au- 
thorities, we  believe  that  we  were  wrong,  and 
that  the  case  comes  strictly  under  the  authority 
of  Ilennessy  v.  State,  23  Tex.  App.  340.  5  S.  W. 
215.  and  Burks  v.  State,  24  Tex.  App.  326.  6  S. 
\V.  300  [supra]  and  that  line  of  authorities." 

On  a  trial  for  theft,  where  the  court  has 
properly  admitted  evidence  of  other  and  differ- 
ent offenses  charged  against  the  defendant,  it  Is 
error  not  to  limit  and  restrict  the  effect  and 
consideration  of  such  evidence  to  Its  legitimate 
purposes  by  proper  instructions  in  the  charge 
to  the  Jury,  and  this  whether  requested  by  the 
defendant  to  do  so  or  not.  Warren  v.  State, 
33  Tex.  Crim.  Rep.  502,  26  S.  W.  1082. 

On  the  trial  of  an  Indictment  for  swindling, 
the  court  admitted  in  evidence  before  the  Jury 
another  alleged  fraudulent  transaction  between 
the  defendant  and  another  party,  of  the  same 
character  as  that  charged  in  the  indictment, 
and  still  another  of  the  same  character  with 
another  person,  but  failed  to  limit  the  purpose 
and  object  of  the  testimony.  It  was  held  that 
It  was  the  duty  of  the  court  to  have  so  limited 
It,  without  any  request  or  exception ;  and.  in 
order  to  revise  the  action  of  the  court  in  this 
regard,  an  exception  was  not  necessary.  Mar- 
tin ▼.  State,  36  Tex.  Crim.  Rep.  125,  35  S.  W. 
976. 

Upon  the  trial  of  an  indictment  for  placing 
an  obstruction  upon  a  railroad  track,  evidence 
that  the  defendant  placed  another  obstruction 
upon  the  track,  was  admitted  by  the  trial  court. 
It  was  held  that  such  evidence  was  competent 
for  the  purpose  of  showing  the  motive  or  in- 
tent with  which  the  first  obstruction  was 
placed  upon  the  track,  and  also  for  the  purpose 
of  developing  the  rea  geata:  of  the  first  offense. 
But  that,  whilst  said  testimony  is  admissible. 
It  devolves  upon  the  court  to  instruct  the  Jury 
as  to  the  purpose  for  which  it  was  admitted, 
and  to  restrict,  their  consideration  of  It  to  that 
purpose  only :  and  a  failure  to  do  so  is  funda- 
mental error,  even  if  an  exception  has  not  been 
reserved  to  the  charge,  and  for  the  error  of  such 
omission  a  Judgment  ot  conviction  will  be  re- 
versed. Barton  v.  State,  28  Tex.  App.  483,  13 
S.  W.  783. 

While  It  is  proper,  upon  the  trial  of  an  in- 
dictment for  passing  a  forged  instrument,  to 
permit  the  state  to  prove  that  the  defendant 
attempted  to  pass  said  instrument,  on  the  same 
day,  at  a  different  time  and  place,  to  another 
person,  for  the  purpose  of  proving  the  defend- 
ant*5:  fraudulent  intent  with  respect  to  the  at- 
tempt for  which  he  is  on  trial,  the  court,  in  its 
charge  to  the  Jury,  should  restrict  such  evidence 
to  the  purpose  for  which  It  is  admitted  by  prop- 
er instructions,  and  an  omission  to  do  so  is  re- 
versible error,  although  not  excepted  to.  Burks 
T.  State.  24  Tex.  App.  326,  6  S.  W.  300. 

Where  testimony  as  to  the  commission  of 
other  independent  crimes  has* been  permitted  to 
he  shown  on  cross-examination  of  the  defendant 
when  a  witness,  it  is  the  duty  of  the  court  to 
charge  the  jury  in  writing  that  such  testimony 
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was  admitted,  not  as  proof  of  defendant's  guilt 
of  the  crime  charged,  but  only  as  affecting  his 
credibility  as  a  witness,  and  a  failure  to  so  in- 
struct is  fatal  and  reversible  error.  Oliver  v. 
State,  33  Tex.  Crim.  Rep.  541,  28  S.  W.  202. 

While  it  is  admissible,  on  a  trial  for  theft, 
to  prove  contemporaneous  theft,  yet,  when  this 
has  been  done,  it  is  error  for  the  court,  in  its 
charge  to  the  Jury,  to  fall  to  limit  the  effect  of 
such  testimony  to  the  only  purposes  for  which 
it  could  be  considered  by  the  Jury.  Mask  v. 
State,  34  Tex.  Crim.  Rep.  136.  31  S.  W.  408. 

Upon  a  trial  for  larceny  it  was  proved  by  the 
state  that,  about  the  same  time  that  the  animal 
named  in  the  Indictment  was  stolen,  other 
horses  were  stolen  from  the  same  neighborhood, 
and  that  these  horses  were  recovered  by  die 
owners,  at  the  same  time  and  place  that  the 
owner  of  the  animal  mentioned  in  the  iudict- 
ment  recovered  hers.  It  was  held  that  this  evi- 
dence required  from  the  court  a  charge  to  the 
Jury  explaining  and  limiting  the  purpose  for 
which  it  was  admitted ;  and  the  court,  having 
omitted  to  give  such  charge,  committed  error  for 
which  the  Judgment  was  reversed.  Mayfield  v. 
State.  23  Tex.  App.  645,  5  S.  W.  161. 

Where  a  trial  court,  upon  the  trial  of  an  In- 
dictment for  the  theft  of  a  horse,  has  permitted 
\  the  state  to  prove  the  contemporaneous  theft"  of 
other  property  at  the  time  and  place  of  the 
I  theft  charged  in  the  indictment,  it  is  Incumbent 
upon  the  court,  in  Its  charge  to  the  jury,  to  ex- 
plain the  purposes  for  which  such  testimony 
was  admitted,  and  to  instruct  and  direct  the 
Jury  that  it  could  only  be  considered  for  those 
purposes,  and  that  the  defendant  could  not  i)e 
convicted  for  any  other  theft  than  that  of  the 
horse  named  In  the  Indictment.  Reno  v.  State, 
25  Tex.  App.  102.  7  S.  W.  532. 

But  on  a  trial  for  stealing  a  horse  the  failure 
of  the  court  to  Instruct  the  Jury  that  evidence 
that  the  defendant  had  been  confined  In  the  pen- 
itentiary for  house  breaking  merely  affected  his 
credibility  is  not  error,  if  such  evidence  was 
voluntarily  Introduced  by  the  defendant  himself. 
Turpln  V.  (  om.  25  Ky.  L.  Rep.  90.  74  S.  W.  7.34. 

On  a  trial  for  theft  an  instruction  in  the  fol- 
lowing words :  "In  this  case  the  state  has  in- 
troduced evidence  tending  to  prove  the  theft  of 
other  property  than  that  alleged  in  the  indict- 
ment to  have  been  stolen  at  the  saftie  time  and 
place,"  where  the  court  then  proceeded  to  in- 
struct the  Jury  for  what  purpose  the  testimony 
could  be  used, — Is  Incorrect  and  Improper,  as 
the  excerpt  of  the  charge  Is  on  the  weight  of 
the  testimony.  Cortez  v.  State  (Tex.  Crim. 
App.)   74  S.  W.  907. 

Defendant  was  convicted  for  horse  theft,  and 
on  his  trial  evidence  was  adduced  of  the  theft 
of  several  other  animals  at  the  same  time  and 
place  as  the  one  for  which  defendant  was  being 
prosecuted.  It  was  held  that,  thoiit^h  this  evi- 
dence was  admissible  and  legitimate,  it  was, 
nevertheless,  the  imperative  duty  of  the  court, 
in  its  charge,  to  so  limit  and  restrict  such  evi- 
dence to  the  purposes  for  which,  alone.  It  was 
admissible,  as  that  the  Jury  might  not  use  it 
improperly  in  considering  it  in  connection  with 
the  defendant's  guilt  of  theft  of  the  animal  for 
which  he  was  upon  trial ;  and  that  the  omission 
of  the  court  to  so  limit  and  restrict  the  evidence 
was  error.  (In  this  case  the  error  was  ad- 
mitted by  counsel  for  the  state.)  Barnes  v. 
State,  28  Tex.  App.  29,  11  S.  W.  679.     To  the 
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On  the  trial  of  a  person  Indicted  for  fraudu- 
lently conTertini^  to  his  own  use,  and  fraudu- 
lently taking  and  secreting,  certain  moneys  be- 
longing to  a  savings  bank  of  which  he  was 
treasurer,  where  the  indictment  alleged  the 
wrongful  taking  and  secreting  of  a  certain  sum 
deposited  by  one  person,  evidence  was  admitted 
tending  to  show  another  embezzlement  by  the 
defendant  committed  near  the  time  of  the  act 
charged  in  the  indictment.  On  setting  aside 
the  verdict  the  supreme  Judicial  court  said : 
''Evidence  of  onother  act  of  embezzlement  by  the 
defendant  during  the  same  week  in  which  that 
charged  in  the  second  count  of  the  Indictment 
was  alleged  to  have  been  committed  was  com- 
petent only  for  the  single  purpose  of  proving 
a  guilty  Intent  in  the  mind  of  the  defendant  in 
the  commission  of  the  principal  act.  It  is  a 
dangerous  species  of  evidence,  not  only  because 
it  requires  a  defendant  to  meet  and  explain 
other  acts  than  those  charged  against  him,  and 
for  which  he  is  on  trial,  but  also  because  it  may 
lead  the  Jury  to  violate  the  great  principle,  that 
a  party  is  not  to  be  convicted  of  one  crime  by 
proof  that  he  Is  guilty  of  another.  For  this 
reason,  It  is  essential  to  the  rights  of  the  ac- 
cused that,  when  such  evidence  is  admitted, 
it  should  he  carefully  limited  and  guarded  by 
instructions  to  the  Jury,  so  that  its  operation 
and  effect  may  be  confined  to  the  single  legiti- 
mate purpose  for  which  it  is  competent.  .  .  . 
In  the  present  case  there  is  nothing  In  the  re- 
port which  shows  that  any  specific  instructions 
were  given  on  this  point.  For  aught  that  ap- 
pears, this  evidence  was  admitted  as  general 
proof  of  the  guilt  of  the  defendant,  and  the  Jury 
were  left  to  draw  such  inferences  from  It  as 
they  might  think  proper."  Com.  y.  Shepard,  1 
Allen,  r>7r.. 

While  evidence  tending  to  show  that  at  the 
same  time  and  place  that  the  defendant  took  the 
horses  mentioned  In  the  indictment  he  took  an- 
other horse  not  mentioned  therein,  belonging  to 
another  person,  is  admissible  on  the  trial  of 
such  indictment ;  it  is  error  to  omit  instructing 
the  Jury  as  to  the  purpose  of  such  testimony, 
and  that  they  could  not  convict  the  defendant 
of  the  theft  of  any  other  horse  than  those 
named  in  the  indictment.  Gentry  v.  State,  25 
Tex.  App.  614.  8  S.  W.  925. 

On  the  trial  of  an  indictment  for  rape,  while 
it  Is  proper  to  admit  evidence  of  other  criminal 
acts  of  the  defendant  perpetrated  upon  the  pros- 
ecutrix, of  a  like  nature  as  that  for  which  he 
was  on  trial,  the  charge  of  the  court  should  ex- 
plicitly explain  to  the  Jury  the  purpose  for 
which,  alone,  the  testimony  was  admitted ;  and 
In  such  case  such  a  charge  is  indispensable,  as, 
without  it,  the  Jury  might  give  the  testimony 
unwarranted  weight  as  evidence  proving  the 
main  fact.  Taylor  v.  State,  22  Tex.  App.  529, 
58  Am.  Rep.  656,  3  S.  W.  753. 

Upon  the  trial  of  an  indictment  for  forgery 
other  forgeries  may  be  shown,  and  are  admissi- 
ble In  evidence  when  there  is  evidence  from 
which  the  Jury  may  find  that  they  are  forgeries, 
and  that  the  defendant  had  culpable  connection 
therewith.  But,  if  admitted,  the  Jury  should  be 
instructed  not  to  consider  them  unless  they  find 
them  to  be  forgeries.  Similar  documents  to  the 
one  charged  in  the  indictment,  claimed  to  be 
forged,  are  not  admissible  to  prove  Intent  when 
it  IB  not  shown  that  the  persons  whose  signa- 
tures  were  claimed  to  be  forged  thereto  did  not 
authorize  such  signing.  State  y.  Prins,  113 
Iowa,  72,  84  N.  W.  980. 
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Upon  the  trial  of  an  Indictment  for  perjury, 
the  record  and  Judgment  in  the  action  in  which 
the  perjury  is  claimed  to  haye  been  committed 
are  admissible  in  evidence  as  matter  of  induce- 
ment, but  not  to  prove  the  main  offense.  And 
in  such  case  it  Is  the  duty  of  the  trial  court  to 
Instruct  the  Jury  as  to  the  purpose  for  which 
the  evidence  is  admitted,  and  to  restrict  them, 
in  considering  It,  to  such  purpose.  Davidson 
y.  State,  22  Tex.  App.' 372,  3  S.  W.  662. 

But  while  a  court,  after  properly  admitting 
evidence  of  another  crime,  should  limit  the  ef- 
fect of  such  proof  by  a  proper  instruction.  If  It 
fails  to  do  so,  and  the  defendant  does  not  ask 
for  such  an  Instruction,  no  error  can  be  as- 
signed, and  the  Judgment  will  not  be  reversed 
for  that  reason.  Glover  v.  People  (111.)  68  N. 
E.  464. 

The  defendant  was  Indicted  for  burning  a 
dwelling  house.  The  report  states  that  the  case 
is  silent  as  to  any  direct  evidence  of  the  prison- 
er's guilt.  To  show  that  she  was  guilty,  the 
prosecuting  officer  offered  to  prove  that  two  pre- 
vious attempts  had  been  made  to  burn  the  same 
house, — one  about  the  middle  of  January  pre- 
ceding the  actual  burning,  and  the  other,  on 
the  night  of  the  24th  of  F'ebroary,  the  day  pre- 
vious thereto.  The  introduction  of  this  evl< 
dence  was  objected  to  by  the  counsel  of  the 
prisoner.  The  prosecuting  officer  then  stated 
that  he  expected  to  prove  facts  and  circum- 
stances tending  to  show  that  the  prisoner  was 
the  person  who  made  the  attempt  each  time. 
Upon  this  statement  the  evidence  was  admitted. 
Upon  review,  the  court  held  that  the  connect- 
ing facts  were  the  sole  ground  upon  which  the 
proof  of  the  attempts  was  admitted.  That  they 
were  in  the  nature  of  a  condition  precedent. 
But  that  the  state  did  not  redeem  its  pledge, 
and  the  evidence  ought  to  have  been  withdrawn 
by  the  court  from  the  attention  of  the  Jury,— 
certainly  as  to  one  of  the  attempts,  if  not  as  to 
both.  That,  on  the  contrary,  by  suffering  the 
Jury  to  consider  It,  the  trial  court  added  to  it 
the  weight  of  its  authority,  and  thereby  suf- 
fered the  Jury  to  be  misled  by  such  irrelevant 
testimony.  And  the  Judgment  was  reversed 
State  V.  Freeman,  49  N.  C.  (4  Jones  L.)  5. 

Where  defendant  had  been  convicted  for  re- 
ceiving a  stolen  horse,  knowing  it  to  have  been 
stolen,  it  was  urged,  upon  appeal  from  a  convic- 
tion therefor,  that  the  trial  court  erred  In  fall- 
ing to  instruct  the  Jury  that  testimony  intro- 
duced on  the  trial  as  to  the  theft  of  a  saddle  and 
bridle  taken  with  the  stolen  horse,  and  which 
were  on  the  horse  at  the  time  he  was  taken, 
could  only  be  used  for  the  purpose  of  establish- 
ing the  identity,  in  developing  the  re9  geaUs  of 
the  offense,  to  show  the  connection  of  defendant 
therewith,  or  the  Intent  with  which  he  acted  In 
regard  to  the  horse.  It  was  held  that,  while  it 
has  been  held  that  with  reference  to  this  char- 
acter of  cases  the  charge  should  usually  be  giv- 
en. It  was  not  absolutely  necessary  to  be  given, 
unless  the  character  of  the  property  stolen  con- 
temporaneous with  the  theft  charged  was  such 
that  the  Jury  might  convict  for  that  of- 
fense. But  that  there  was  no  danger  of  a  con- 
viction for  stealing  a  saddle  and  bridle  under  a 
charge  of  theft  of  a  horse,  or  receiving  said 
horse  after  it  4V'as  stolen.  Moseley  v.  State,  86 
Tex.  Crim.  Rep.  578,  87  8.  W.  736,  38  8.  W.  197. 

Defendant,  while  confined  in  Jail,  set  fire  to, 
and  sought  to  bum.  the  Jail.  During  his  trial 
for  the  arson,  it  was  proved  that  defendant  was 
incarcerated  under  a  charge  for  burglary.    Mo- 
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tlon  for  a  new  trial  was  made  by  the  defendant 
«n  the  ground  that  the  charge  of  the  court  failed 
to  limit  the  effect  of  this  evidence  to  the  Im- 
peachment of  defendant's  credibility  as  a  wit- 
ness. It  was  held  that  It  was  only  necessary 
to  limit  this  character  of  evidence  when  there 
might  be  danger  of  Its  being  used  Injuriously  to 
-defendant,  or  for  the  purpose  of  convicting  him 
of  an  offense  for  which  he  was  not  on  trial. 
Carroll  ▼.  State  (Tez.  Crlm.  App.)  68  8.  W. 
340. 

The  rule  which  requires  that  the  jury  should 
be  Instructed  to  restrict  their  consideration  of 
extraneous  matter  adduced  in  evidence  to  the 
specific  purpose  for  which  It  was  admitted  was 
held,  In  Leeper  v.  State,  29  Tex.  App.  63,  14  8. 
W.  398,  on  a  prosecution  for  murder  committed 
in  attempting  to  rob,  not  to  apply  to  evidence 
<of  other  assaults  committed  at  the  same  time 
ajid  place,  all  forming  part  of  the  general 
flcbeme  of  robbery,  and  being  essential  to  iden- 
tify the  defendants  as  the  persons  who  com- 
mitted the  murder  charged,  and  thus  bearing  di- 
rectly on  the  main  issue  in  the  case.  The  court, 
f  arthermore,  said  that  the  main,  if  not  the  sole, 
reason  of  the  rule  which  requires  the  court  to  re- 
strict the  jury  in  the  consideration  of  extraneous 
matter  admitted  in  evidence  did  not  obtain  in 
this  case ;  that  defendants  were  being  prosecuted 
for  the  murder  of  the  party  named  in  the  indict- 
ment by  shooting  him,  and,  it  being  conclusively 
proved  that  he  died  within  a  few  hours  from  the 
effects  of  the  shooting,  and  none  of  the  other 
Ikarties  assaulted  being  killed,  the  jury  could  not 
tiave  been  influenced  or  misled  by  the  testimony 
of  the  other  assaults  to  convict  the  defendants 
of  those  assaults. 

On  the  trial  of  an  indictment  for  burglary, 
the  state  offered  evidence  of  theft  committed  at 
the  same  time,  and  also  that  the  building  was 
«et  fire  to.  It  was  held  that  it  was  not  neces- 
sary in  this  case  for  the  court,  in  its  charge,  to 
•eliminate,  and  properly  direct  the  jury  as  to  the 
•effect  of,  the  evidence  with  reference  to  the 
theft  and  arson  in  connection  with  the  alleged 
burglary;  that  this  testimony  was  properly  ad- 
•  mltted  as  a  part  of  the  res  gesta,  and  there  was 
no  danger  of  a  conviction  for  either  of  said 
last-mentioned  offenses,. and  It  was  not  neces- 
sary for  the  court  to  warn  the  jury  against  a 
•conviction  of  said  offenses.  Mlxon  y.  8tate 
(Tex.  Crlm.  App.)  31  8.  W.  408. 

In  a  prosecution  for  a  rape,  committed  by  the 
•defendant  upon  his  daughter,  a  child  under 
twelve  years  of  age,  evidence  of  other  rapes  and 
acts  of  lewdness  committed  by  him  upon  her  is 
admissible,  in  explanation  of  the  fact  that  there 
was  no  outcry  and  no  pain  suffered  by  the  child, 
and  also  to  account  for  the  absence  of  lacera- 
tion :  and  the  defendant,  if  he  wished  the  court 
to  instruct  the  jury  to  limit  the  consideration 
of  the  evidence  to  such  purposes,  should  have 
so  requested.  People  v.  Fults,  109  Cal.  258,  41 
Pac.  1040.  Bee  Reg.  v.  Chambers,  8  Cox  C.  C. 
92,  VIII.  b,  suftra. 

On  the  trial  of  a  man  for  killing  his  wife  by 
•hooting  her,  where  the  prosecution  had  claimed 
that  the  defendant,  previous  to  the  shooting,  as- 
saulted his  wife  with  a  stick  or  billet  of  wood, 
and  had  introduced  the  stick  in  evidence,  but 
had  not  made  sufficient  proof  of  the  assault ; 
and  the  whole  evidence  in  the  case  failed  to 
show  such  assault, — it  is  error  to  refuse  to 
charge  the  jury,  upon  request,  that  there  was  no 
«vidence  that  the  stick  had  l^een  used  by  the  de- 
fendant in  the  commission  of  an  assault  upon 
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the  wife  prior  to  the  shooting.     People  v.  Mont- 
gomery, 176  N.  Y.  219,  68  N.  B.  258. 

2.  OorrectneeM, 

On  the  trial  for  the  theft  of  a  horse  the  trial 
court  admitted  evidence  of  the  contemporaneous 
theft  of  other  property  than  that  involved  in 
the  trial,  and  instructed  the  jury  that  the  de- 
fendant was  on  trial  for  the  theft  of  the  horse, 
and  that  they  should  give  no  attention  to  the 
testimony  about  the  other  property  as  evidence 
to  show  the  theft  of  the  horse ;  that  this  testi- 
mony coold  only  be  considered  by  the  jury,  if 
at  all,  for  what  they  might  deem  it  worth  as 
tending  to  show  the  intent  of  the  defendant,  in 
whatever  action,  if  any,  they  might  find  from 
the  evidence  was  taken  by  him.  It  was  held 
that  there  was  no  error,  either  In  the  admission 
of  the  evidence,  or  in  the  instruction.  Moore  ▼. 
State,  28  Tex.  App.  877,  18  8.  W.  152. 

In  Holt  V.  State,  89  Tex.  Crlm.  Rep.  282,  45 
S.  W.  1016,  on  Rehearing,  46  8.  W.  829,  It  is 
said  that,  whenever  extraneous  crimes  are  in- 
troduced In  evidence  before  the  jury,  and  there 
might  \je  danger  of  a  conviction  of  these  ex- 
traneous crimes,  the  court  should  limit  the  ef- 
fect of  such  testimony  to  the  purpose  for  which 
it  is  introduced.  In  this  case,  which  was  a 
prosecution  for  theft,  an  exception  was  taken  to 
the  action  of  the  court  limiting  the  effect  of  tes- 
timony of  other  thefts,  on  the  ground  that  it 
was  a  charge  upon  the  weight  of  the  evidence; 
but,  on  appeal,  it  was  held  that  the  charge,  un- 
der an  unbroken  line  of  state  decisions,  was  a 
correct  enunciation  of  the  law,  and  that  the 
trial  court  did  not  err  In  giving  the  same. 

On  a  trial  for  theft  of  a  mule,  where  defend- 
ant's confession.  Introduced  In  evidence,  Ad- 
mitted the  fraudulent  taking  of  other  animals, 
a  charge  to  the  jury  that  they  might  consider 
the  evidence  of  other  offenses  for  the  purpose  of 
tending  to  connect  defendant  with  the  theft  al- 
leged In  the  indictment  was  held  proper,  in  Tid- 
well  V.  State,  40  Tex.  Crlm.  Rep.  88,  47  S.  W. 
466,  48  S.  W.  184.  Defendant  contended,  in  his 
motion  for  a  new  trial,  that  there  was  no  evi- 
dence of  contemporaneous  thefts,  and  that  the 
court  erred  in  thus  charging;  but  it  was  held 
that,  in  view  of  defendant's  confession,  the 
court  certainly  could  not  be  said  to  have  given 
a  charge  to  his  injury,  since  the  instruction 
complaihed  of  limited  the  evidence  to  its  proper 
purpose ;  but  that,  if  the  court  had  failed  to  do 
this,  there  might  have  been  some  ground  for 
complaint  on  the  part  of  defendant. 

In  Camarlllo  v.  State  (Tex.  Crlm.  App.)  68 
S.  W.  795,  the  accused  was  convicted  of  bur- 
glary, and  appealed.  In  afllrmlng  the  convic- 
tion, the  court  said  :  '*There  is  no  bill  of  excep- 
tions in  the  record.  In  the  motion  for  new 
trial,  appellant  criticises  the  charge  of  the  court. 
Among  other  things,  he  objects  to  the  charge  in 
regard  to  other  houses  shown  to  have  been  en- 
tered by  appellant  on  the  same  night  There  is 
no  objection  to  the  evidence  In  this  respect. 
However,  we  think  the  testimony  was  properly 
admitted.  1  Bishop.  Crlm.  Proc.  2d  ed.  {  1066. 
We  also  think  the  charge  properly  limited  the 
testimony  in  regard  to  the  entry  of  the  other 
aonee  to  the  intent  with  which  appellant  may 
have  entered  the  house  he  is  charged  to  have 
burglarized  in  this  case." 

By  a  statute  of  Alabama  prohibiting  the  dis- 
tlllRtion    of   spIrltuoiiR    or    Intoxicating   liquors 
from  grain,  each  act  of  distillation  was  madf  |^ 
23  --^ 
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distinct  offense,  and  the  subject  of  a  separate 
indictment. 

Upon  the  trial  of  an  indictment  for  a  viola- 
tion of  the  statute,  the  court  permitted  the 
state  to  prove  acts  of  distillation  not  charg^ed 
in  the  Indictment,  and  instructed  the  Jury  that 
they  might  look  to  the  evidence  ot  such  acts 
"in  aggravation  of  the  fine,  but  for  no  other 
purpose."  It  was  held  that,  in  giving  this 
charge,  the  court  clearly  erred,  the  rule  being 
that,  in  giving  evidence  of  matter  In  aggrava- 
tion, the  distinction  Is,  that  where  the  aggra- 
vating matter  Is  the  immediate  consequence  of 
the  offense  for  which  the  defendant  is  on  trial, 
it  may  be  shown ;  but,  if  it  is  a  distinct  crime, 
not  necessarily  connected  with  the  offense 
charged  in  the  indictment,  it  cannot  be  received. 
Ingram  v.  State,  30  Ala.  247,  84  Am.  Dec.  782. 
To  the  same  effect,  Skalns  v.  Stote,  21  Ala.  218 ; 
Baker  v.  State,  4  Ark.  56. 

On  an  Indictment  for  a  conspiracy  to  obtain 
money  from  a  county  by  false  pretenses  by 
means  of  fraudulent  bills  for  work,  labor,  and 
materials,  the  prosecution  having,  in  obedience 
to  a  rule  of  court,  furnished  the  defendants  a 
bill  of  particulars  relating  to  bills  for  work 
done  on  a  particular  building,  evidence  of  other 
fraudulent  bills  for  labor  and  materials  for  oth- 
er buildings  is  Inadmissible;  and,  where  such 
evidence  is  Introduced,  a  refusal  to  instruct  the 
Jury  that  defendants  are  not  upon  trial  for  con- 
spiracy to  defraud  the  county  by  any  transac- 
tions other  than  those  set  out  in  the  bill  of  par- 
ticulars Is  erroneous.  McDonald  v.  People,  126 
111.  150,  IS  N.  E.  817.  The  court  said  that,  this 
evidence  of  other  fraudulent  bills  for  work  on 
other  buildings  being  before  the  Jury,  they  were 
as  likely  to  convict  the  defendants  of  a  con- 
spiracy in  regard  to  the  work  performed  on  such 
other  buildings  as  In  regard  to  the  work  done 
on  the  building  specified  in  the  bill  of  particu- 
lars, unless  they  were  properly  Instructed ;  that 
the  Jury  were  left  entirely  In  the  dark  as  to 
which  transactions  they  were  entitled  to  con- 
sider in  returning  a  verdict ;  and  that  the  man- 
ner in  which  the  case  was  submitted  to  them 
left  it  impossible  to  determine  whether  defend- 
ants were  convicted  of  the  offense  for  which 
they  were  put  upon  trial,  or  for  some  other  and 
different  offense. 

Testimony  in  regard  to  the  contemporaneous 
thert  of  other  property  than  that  stated  in  an 
indictment  for  burglary  having  been  properly 
admitted  in  evidence  on  the  trial  to  establish 
the  Intent  of  the  accused  in  committing  the  of- 
fense charged,  it  is  error  for  the  court  to  tell 
the  Jury  that,  in  considering  the  case;  they 
should  not  look  to  any  evidence  of  theft  of  any 
other  property  than  that  charged  in  the  Indict- 
ment to  have  been  stolen ;  but  that,  in  passing 
on  the  credibility  il  the  defendant  as  a  witness, 
they  might  consider  such  evidence  of  other 
thefts.  Hayes  v.  SUte,  36  Tex.  Crim.  Rep. 
146.  35  S.  W.  983.  By  this  Instruction,  the 
court  said,  the  Jury  were  told  that  they  could 
not  regard  such  testimony  for  the  only  purpose 
for  which  It  could  properly  be  considered  by 
them,  but  that  they  might  use  it  for  a  purpose 
for  which  It  was  not  legitimate  evidence,  viz., 
in  passing  upon  the  credibility  of  the  defend- 
ant as  a  witness,  adding :  "The  defendant  was 
a  witness  in  the  case,  and  testified  to  material 
facts  on  his  behalf;  and  for  the  Jury  to  be 
told  by  the  court  that  they  could  consider  cer- 
tain testimony  to  discredit  him,  not  authorized 
by  law  to  be  considered,  was  to  Impair  his  cred- 
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Iblllty  before  the  Jury.  We  are  unable  to  tell 
what  effect  it  may  have  had  upon  the  Jury,  but 
the  fact  that  they  may  have  considered  this  tes- 
timony. Improperly  applied  under  the  charge  of 
the  court,  is  enough  to  reverse  this  case.** 

In  a  prosecution  for  an  illegal  sale  of  in- 
toxicating liquor,  it  is  error  for  the  court  to  in- 
struct the  Jury  that  evidence  of  other  unlawful 
sales  may  be  considered,  without  any  restriction, 
to  determine  whether  the  defendant  is  guilty  of 
making  the  sale  on  which  the  state  elects  to 
rely  for  a  conviction.  State  v.  Marshall,  2  Kan. 
App.  792,  44  Pac.  49 ;  State  v.  Hughes,  3  Kan. 
App.  95,  45  Pac.  94. 

In  Fletcher  v.  State,  49  Itid.  124.  19  Am.  Rep. 
673,  it  appeared  that  the  trial  court,  in  an  in- 
struction to  the  Jury,  said  that  a  witness  when 
upon  the  stand  was  permitted  to  give  in  evidence 
any  statements  made  by  defendant  in  conversa- 
tion with  him,  in  relation  to  the  forgery  charged 
in  the  indictment.  That,  if  there  was  anythins 
in  such  evidence  tending  to  show  that  defendant 
was  charged  with,  or  was  guilty  of,  forgery  be- 
fore that  time.  It  would  be  legitimately  before 
the  Jury,  simply  as  being  a  part  of  that  or  those 
conversations,  and  could  not  be  withdrawn 
from  the  consideration  of  the  Jury.  That  it 
was  not  competent,  however,  to  prove,  as  an 
Isolated  fact,  that  defendant  had  at  any  time 
l)efore  been  guilty  of,  or  charged  with  the  com- 
mission of,  any  crime,  as  a  circumstance  to 
prove  that  defendant  was  guilty  of  the  crime 
charged.  Upon  appeal  from  a  Judgment  of  con- 
viction and  the  action  of  the  court  In  overrul- 
ing a  motion  for  a  new  ti'lal,  the  court  held  that 
the  trial  court  should  have  expressly  withdrawn 
such  admissions  from  the  consideration  of  the 
Jury,  and  charged  them  that  they  were  not  to 
be  considered  for  any  purpose  of  the  trial.  That 
the  charge  was  erroneous.  That  Inasmuch  as 
the  declarations  constituted  part  of  conversa- 
tions which  were  relevant,  they  were  properly 
admitted  In  evidence ;  but  the  court  should  have 
charged  the  Jury  that  they  were  admitted  solely 
because  they  were  so  connected  with  conversa- 
tions that  they  could  not  be  separated,  and  that 
they  were  not  to  be  considered  for  any  purpose 
connected  with  the  question  of  the  guilt  or  in- 
nocence of  the  appellant,  or  of  the  extent  of 
punishment.  If  found  guilty.  That,  the  court 
having  charged  the  Jury  that  such  admissions 
were  "legitimately  la  evidence,"  and  "could  not 
be  withdrawn,"  the  Jury  must  have  understood 
that  they  were  to  be  considered  for  some  pur- 
pose, though  they  were  told  that  they  were  not 
to  be  considered  In  determining  whether  the  ap- 
pellant had  committed  the  crime  charged  In  the 
Indictment.  That,  If  they  were  not  competent 
for  such  purpose,  they  were  not  competent  for 
any,  for  that  was  the  sole  subject  of  Inquiry. 
That  the  error  In  the  Instruction  consisted  in 
telling  the  Jury  that  such  admissions  were  "le- 
gitimately in  evidence,**  and  "could  not  be  with- 
drawn," as  the  Jury  might  ha^e  understood 
that  they  were  to  be  considered  in  fixing  the 
punishment,  and  may  have  so  considered  them. 

Upon  the  trial  of  a  person  charged  with  the 
murder  of  his  wife  by  poison,  testimony  was  in- 
troduced which  It  was  claimed  tended  to  show 
that  the  respondent,  at  the  same  time  he  was 
poisoning  his  wife,  was  also  poisoning  her  sis- 
ter, who  was  an  inmate  of  his  household  during 
the  last  Illness  of  his  wife.  The  court  charged 
the  Jury  that  they  might  consider  this  evidence 
in  determining  the  facts  as  to  the  death  of  the 
wife,  and  as  to  whether  she  came  to  her  death 
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by  poison,  and,  if  so,  by  whom  the  same  was  pre- 
pared   or    administered.     He    further    charged 
them  that  they  might  consider  the  testimony  in 
relation  to  the  powder  found  in  the  food  and 
water    prepared    for    the    wife's    sister,    and 
whether  the  same  was  poisonous,  if  they  found 
sncb  powder  was  found  in  her  food  and  drink ; 
and  that  if,  after  a  full  and  careful  considera- 
tion of  the  evidence  in  the  case,  and  all  of  it, 
they    should   find,   beyond  a   reasonable  doubt, 
that  the  wife  came  to  her  death,  or  that  her 
death  was  hastened,  by  poison,  they  could  then 
proceed  to  consider  the  further  question  as  to 
the  re6i>ondent'8  responsibility  in  relation  there- 
to.    It   was  held   that  this   was  only  another 
way  of  saying  to  the  jury  that,  if  they  found 
the  respondent  poisoned  the  wife's  sister,  it  was 
probable   he   poisoned   his   wife;    or,    in    other 
words,  that  the  evidence  of  an  offense  committed 
by  the  respondent  of  which  he  was  not  charged 
In  the   information  might  be  considered  to  es- 
tablish   his    guilt    of    the    offense    which    was 
charged   against   him   in   the    information.     It 
was  held,  distinguishing  People  y.  Seaman,  107 
Mich.  348.  65  N.  W.  203,  supra,  VI.  d.  that  the 
charge  was  an  erroneous  one.     The  court,  how- 
ever, stated  that,  if  there  was  evidence  in  the 
case  at  bar  that  the  respondent  had  adminis- 
tered poison  to  his  wife.   It  would  have  been 
competent,  as  bearing  upon  his  motive  or  in- 
tent in  administering  the  poison,  to  show  that, 
at  about  the  same  time,  he  was  giving  poison  to 
the  sister  of  his  wife,  who  was  also  an  inmate 
of  his  household.     The  court  proceeded  to  say 
farther:     "Had  the  trial  judge  limited  the  use 
of  this  testimony  to  that  purpose,  there  would 
have  been  no  error ;  but,  when  he  went  further, 
and  informed  the  jury  that  they  might  consider 
this  testimony  for  the  purpose  of  establishing 
whether   the   respondent   in   fact   administered 
poison  to  his  wife,  he  went  further  than  any 
of  the  cases  go,  and  announced  a  doctrine  that 
It  would  be  exceedingly  dangerous  to  follow." 
People  V.  Thacker,  108  Mich.  652,  66  N.  W.  562. 
Upon  the  trial  of  an  indictment  for  setting 
fire  to  a  dwelling  house  on  December,  1888,  the 
prisoner,  on   his   cross-examination,   had   testi- 
fied  to  six  other  flres  occurring  between  1877 
and  1883,  but  his  explanation  of  the  causes  of 
the  fires,  if  true,  showed  him  to  be  blameless  in 
regard    to    them.     In    charging    the    jury,    the 
court  said  that  the  testimony  as  to  those  fires 
was  relevant  on  the  questions,  whether  the  fire 
then    being    investigated    was    accidental,    and 
wh^her  the  prisoner  had  a  motive  or  intent  to 
defraud  anybody  at  the  time  that  fire  occurred. 
Upon  appeal,  the  court,  after  stating  the  gen- 
eral rule  that,  upon  the  trial  of  a  person  for  one 
crime,  evidence  that  he  has  been  guilty  of  other 
crimes  is  irrelevant,  and  after  stating  various 
exceptions  thereto  and  citing  and  quoting  large- 
ly from  authorities,  both  American  and  English, 
said  that,  in  general,  it  may  be  said  that,  when- 
ever   the    defendant's    guilt    of    an    extraneous 
crime  tends  logically  to  prove  against  him  some 
particular  element  of  the  crime  for  which  he  is 
being  tried,  such  guilt  may  be  shown.     That  in 
the  present  case,  the  flres  which  the  jury  were 
Instructed   to  regard  as  relevant  testimony  on 
the  inquiry  whether  the  fire  in  issue  was  acci- 
dental, and  whether  the  prisoner  had  a  motive 
to  defraud  anybody  by  it,  occurred  between  five 
and  eleven  years  previously,  and  no  ground  ex- 
isted for  a  suspicion  that  there  was  the  slight- 
est connection  between  It  and  them,  except  such 
as  would  bind  together  the  different  crimes  of 
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any  habitual  offender.  That  it  was  Impossible 
to  reason  from  those  flres  to  this,  save  by  the  in- 
ference that,  if  the  prisoner  was  to  be  benefited 
by  the  destruction  of  those  buildings,  and  on 
that  account  set  them  afire,  then,  if  he  was  to 
be  benefited  by  the  destruction  of  this  building, 
he  probably  set  It  afire  also.  That  such  reason 
derives  Its  whole  force  from  the  character  of 
the  prisoner,  which  can  never  be  thrown  into 
the  scales  on  a  criminal  charge,  except  at  the 
Instance  of  the  accused ;  that,  had  the  state  of- 
fered to  prove  the  prisoner's  connection  with 
those  flres  as  a  substantive  part  of  its  afl3rma- 
tlve  case,  the  offer  would  have  been  unhesi- 
tatingly overruled;  its  being  brought  out  on 
cross-examination  of  the  prisoner,  while  It  might 
legalize  the  evidence  as  possibly  bearing  upon 
his  credit  as  a  witness,  did  not  render  the  tes- 
timony any  more  relevant  to  the  main  Issue  of 
his  guilt.  And  that  there  was  error  in  the 
charge  on  this  point.  Stote  v.  Raymond,  53  N. 
J.  L.  260,  21  Atl.  328. 

Upon  the  trial  of  an  indictment  for  libel, 
where  the  state,  for  the  purpose  of  proving  mal- 
ice, introduced  in  evidence  other  libelous  pub- 
lications by  the  defendant  in  regard  to  the  same 
person,  a  charge  to  the  jury  that  such  other 
articles  might  be  considered  by  them  as  show- 
ing that  defendant  was  in  a  state  of  mind  un- 
friendly to  the  person  libeled,  and,  therefore, 
more  likely  to  be  the  author  of  the  libel  charged 
In  the  indictment,  was  held  to  be  erroneous. 
State  V.  Riggs,  39  Conn.  498.  The  court  stated 
that  this  was.  In  a  word,  telling  the  jury  that 
proof  that  defendant  had  published  a  libel  on 
the  person  named  in  the  indictment  before  or 
after  that  prosecuted  on  was  competent  evidence 
that  he  published  the  latter ;  but  that,  even  if 
the  charge  was  justifiable  as  matter  of  law,  it 
was  not  justifiable  under  the  circumstances  of 
the  case ;  that,  the  evidence  of  the  other  publi- 
cations having  been  offered  and  admitted  solely 
for  the  purpose  of  proving  malice,  it  was  a  sur- 
prise to  the  defendant  for  the  court  to  give  it 
to  the  jury  at  the  last  moment  for  a  new  pur- 
pose, to  prove,  not  the  intent,  but  the  fact  of 
publication. 

Upon  a  trial  for  robbery,  where  the  defend- 
ant was  a  witness  In  his  own  behalf,  an  in- 
struction that  the  jury  might  take  into  consid- 
eration the  fact,  if  the  same  was  proved  (which 
was  admitted  by  the  defendant),  that  he  had 
been  convicted  of  a  felony,  and  confined  in  the 
penitentiary  of  another  state,  as  affecting  his 
credibility  as  a  witness,  is  not  erroneous.  Keat- 
ing V.  State  (Neb.)  93  N.  W.  980. 

b.  Effect  of  instruction  to  disreyard. 

When  evidence  of  a  separate.  Independent 
crime  has  been  Improperly  introduced,  and  it  is 
apparent  that  its  reception  must  have  been  to 
prejudice  the  rights  of  the  accused,  a  charge  to 
the  jury  to  disregard  the  evidence  will  not  cure 
the  error  in  admitting  it. 

On  a  trial  for  murder,  evidence  of  other 
crimes,  such  as  roblierles,  committed  by  tbe  de- 
fendants, Is  inadmissible;  and  the  error  of  ad- 
mitting such  evidence  is  not  cured  by  the 
judge's  charge  that  defendants  were  not  to  be 
convicted  because  of  the  commission  of  such 
other  crimes.  Boyd  v.  United  States,  142  U.  S. 
450,  35  L.  ed.  1077,  12  Sup,  Ct.  Rep.  292,  Re- 
versing 45  Fed.  851. 

A  conviction  under  the  first  count  of  an  in- 
formation charging  defendant,  in  the  first 
county  with  stealing  certain  goods,  and  in  the 
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second  count  with  receiving  Buch  goods  knowing 
them  to  be  stolen,  must  be  reversed  where  the 
prosecution  was  permitted  to  Introduce,  under 
the  second  count,  testimony  of  other  alleged  lar- 
cenies committed  at  the  same  time,  and  for 
which  other  suits  were  pending  against  accused, 
although  defendant  was  not  found  guilty  under 
that  count,  and  the  court  charged  that  the  ob- 
jectionable testimony  could  only  be  taken  Into 
account  In  considering  the  second  charge ;  since 
such  evidence  tended  to  make  defendant  a  com- 
mon thief,  and  required  him  to  defend  against 
all  the  other  prosecutions,  In  order  to  show  his 
innocence  of  the  crime  with  which  he  was 
charged.  People  v.  Jacks,  76  Mich.  218,  42  N. 
W.  1134.  The  court  stated  that  this  testimony 
could  hardly  have  failed  to  Impress  the  jury 
strongly  against  accused  upon  the  charge  In  the 
first  count,  and  that  It  would  be  Impossible  to 
say  that  the  subsequent  charge  of  the  court  en- 
tirely removed  such  Impression,  or  to  what  ex- 
tent the  rights  of  the  defendant  were  prejudiced 
thereby ;  and  that,  therefore,  the  rule  of  safety 
required  that  a  verdict  obtained  under  such  cir- 
cumstances should  not  be  allowed  to  stand. 

Where,  upon  a  trial  for  illegal  branding  and 
marking  of  property  which  had  been  stolen,  evi- 
dence of  the  stealing  and  branding  and  marking 
of  other  stolen  property  is  Improperly  admitted, 
the  error  in  so  admitting  the  Incompetent  testi- 
mony IS  not  cured  and  rendered  harmless  by  the 
court  afterward  Instructing  the  jury  to  disre- 
gard it.  Welhousen  v.  State,  30  Tex.  App.  623, 
18  S.  W.  300. 

See  also  State  v.  Dltton,  48  Iowa,  677; 
House  V.  State,  16  Tex.  App.  25, — supra,  V.  a, 
3 ;  Hamilton  v.  State,  36  Tex.  Crim.  Rep.  372, 
37  S.  W.  431;  State  v.  Clawson.  32  Mo.  App. 
98, — supru,  IX.  a;  Gentry  v.  State,  25  Tex, 
App.  614,  8  S.  W.  925,  »Mpro,  V.  a,  3 ;  XIV. 

XVII.  Miscellaneou$. 

In  an  indictment  for  murder,  committed  dur- 
ing a  riot  in  which  the  prisoner  was  engaged, 
evidence  to  prove  other  riotous  acts  by  him  at 
a  different  place  and  several  hours  earlier  is  in- 
competent, unless  it  is  first  shown  that  the  vari- 
ous acts  were  all  parts  of  one  continuous  trans- 
action. Com.  y.  Campbell,  7  Allen,  541,  83  Am. 
Dec.  705. 

Where  a  pickpocket  is  discovered  plying  his 
vocation  in  a  crowd,  a  citizen  has  the  right  to 
arrest  him  upon  fresh  pursuit  without  a  war- 
rant, and,  if  the  wrongdoer  kills  him  while  he 
is  attempting  to  make  the  arrest,  it  is  murder. 
In  such  case,  on  the  trial  of  the  thief  for  mur- 
der, it  Is  competent  to  prove,  by  either  direct  or 
circumstantial  evidence,  the  recent  commission 
of  the  robberies  and  connection  of  the  accused 
therewith,  for  the  purpose  of  showing  that  the 
citizen  was  engaged  in  the  performance  of  his 
duty  when  slain.  Kennedy  v.  State,  107  Ind. 
144,  67  Am.  Rep.  99,  6  N.  E.  305. 

Upon  the  trial  of  an  Indictment  for  murder 
perpetrated  by  the  killing  of  an  officer  who  had 
defendant  under  arrest  for  the  crime  of  bur- 
glary, evidence  that,  previous  to  the  homicide, 
a  store  was  burglarized  ;  that  defendant  and  two 
others,  all  strangers  in  the  city,  had  for  two 
or  three  days  prior  to  the  burglary,  and  on  the 
day  succeeding  it,  taken  meals  at  a  restaurant 
In  the  city ;  and  that  the  proprietor,  being  led 
to  suspect  that  they  were  connected  with  the 
burglary,  communicated  his  suspicions  to  the 
ofiicers  at  police  headquarters ;  that  the  chief 
Instructed  him  that,  if  the  strangers  again  ap- 
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peared  in  his  restaurant,  he  should  telephone  to 
police  headquarters;  and  also  informed  the  of- 
ficer, afterwards  killed,  as  to  the  arrangements 
made  with  the  restaurant  proprietor,  and  in- 
structed him  that,  if  he  received  a  telephone 
message,  he  should  go  to  the  restaurant  and 
arrest  the  persons  pointed  out  to  him, — ^was 
held  to  be  admissible  for  the  purpose  of  show- 
ing that  the  arrest  which  was  made  without 
a  warrant,  was  justified. 

The  court,  of  its  own  motion,  struck  oat  a 
portion  of  the  evidence,  making  the  statement 
that  all  that  was  allowed  to  stand  was  such  as 
tended  to  establish  the  fact  of  the  burglary,  and 
the  statements  and  circumstances  communicated 
to  the  murdered  •flUcer  which  showed  that  he 
had  probable  cause  for  making  the  arrest,  but 
that  any  evidence  tending  to  show  that  defend- 
ant was  guilty  of  the  burglary  was  stricken 
from  the  case,  and  should  be  given  no  considera- 
tion. The  court  of  appeals,  in  affirming  a  con- 
viction, said :  *'We  think  sufficient  evidence  was 
left  in  the  record,  after  this  action  of  the  trial 
judge,  to  justify  submitting  to  the  jury  the 
question  whether  detective  Harvey,  a  felony 
having  been  committed,  had  reasonable  cause 
for  believing  the  persons  to  be  arrested  had 
committed  it,  and  was  justified,  as  a  peace  of- 
ficer, in  making  the  arrest  without  a  warrant. 
We,  also,  are  of  opinion  that  the  trial  judge  was 
not  called  upon  to  strike  any  of  this  evidence 
from  the  record,  as  it  was  all  competent  to  be 
submitted  to  the  jury  on  the  question  whether 
detective  Harvey  was  justified  in  arresting  the 
defendants  in  this  indictment  without  a  war- 
rant. We,  however,  go  still  further,  and  hold 
that,  if  this  evidence  had  been  offered  generally 
in  the  cause,  and  without  limitation.  It  would 
have  been  perfectly  competent  as  bearing,  both 
upon  the  action  of  Harvey  in  making  the  ar- 
rest, and  upon  the  understanding  of  defendant 
that  he  was  taken  into  custody  upon  a  charge 
of  felony."  People  v.  Wilson,  141  N.  Y.  185,  36 
N.  E.  230. 

On  an  indictment  which,  in  addition  to  a 
charge  of  grand  larceny,  alleges  that  accused 
has,  twice  before,  been  convicted  of  felonies, 
proof  of  former  convictions  of  grand  larceny  is 
admissible,  under  Ky.  Stat.  {  1130,  creating  a 
higher  degree  of  felony  in  the  case  of  persons 
who  have  been  twice  before  convicted  of  felony, 
and  assessing  a  higher  penalty.  Hall  v.  Com. 
106  Ky.  894,  51  S.  W.  814.  Defendant  con- 
tended that  proof  of  the  former  convictions 
should  not  have  been  admitted  until  after-  the 
Jury  should  have  first  found  her  guilty  under 
the  charge  for  which  she  was  then  being  tried, 
but  the  court  held  that,  while  such  evidence 
was  bound  to  prejudice  accused,  it  nevertheless 
was  necessary  in  order  to  prove  her  guilty  of 
the  degree  of  the  offense  charged,  adding  that 
the  statute  made  no  provision  for  a  separate 
trial  of  the  fact  of  former  conviction,  and  that, 
while  the  law  seemed  to  work  a  hardship,  it 
was  one  which  the  legislature  alone  could  rem- 
edy. 

It  is  no  objection  to  evidence  of  an  Indictment 
for  felony  that  it  also  goes  to  show  the  prisoner 
guilty  of  another  felony.  Rex  v.  Moore,  2  Car. 
&  P.  235.  The  case  consists  of  nothing  but  a 
syllabus  in  which  the  above  is  all  that  is  said 
upon  the  subject. 

On  the  trial  of  an  indictment  for  stealing 
slaves,  the  court  said,  In  regard  to  the  admissi- 
bility of  certain  statements  and  propositions  of 
the  prisoner,  to  the  witness  by  which  they  were 
proved :     "It  was  not  undertaking  to  prove  th« 
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ffuilt  of  the  prisoner,  by  showing  that  he  had 
preTloasly  committed  another  felony  of  the 
same  kind ;  nor  Is  It  proof  that  the  prisoner  has 
a  general  disposition  to  commit  the  same  kind 
of  offense.  Both  these  kinds  of  proof  would  be 
Inadmisaible.**  State  v.  Ford,  8  Strobh.  L.  517, 
note. 

XVIII.  ReoapitulaHon. 

Bumming  up  the  foregoing  decisions,  the  re- 
mit would  seem  to  be:  That,  as  a  general 
thing,  eTidence  of  a  separate,  independent,  and 
distinct  crime  from  that  which  is  the  subject  of 
Judicial  Inquiry  In  a  criminal  trial  is  inadmissi- 
ble. And  the  rule  is  that  the  prosecution  is  not 
permitted  to  introduce  evidence  of  the  commis- 
sion by  the  accused  of  a  crime  entirely  distinct 
from  that  for  which  he  is  being  tried,  for  the 
purpose  of  proylng  him  guilty  of  that  crime; 
and  that  the  prosecution  cannot  show  the  bad 
character  of  the  accused  until  he  has  placed  his 
character  in  Issue.  But  that  facts  and  circum- 
stances which  tend  to  prove  any  of  the  essential 
elements  or  ingredients  of  the  crime  for  which 
the  person  accused  is  on  trial,  and  competent 
and  material  for  that  purpose,  are  not  to  be  re- 
jected as  evidence,  simply  because  they  may 
prove,  or  tend  to  prove,  the  accused  person  to 
have  committed  another  and  distinct  crime. 

And  so,  the  rule  which  excludes  evidence  of 
other  criminal  acts  on  the  trial  of  a  particular 
criminal  issue  is  not  without  limitations  or  ex- 
ceptions. 

Evidence  of  another  offense  than  that  for 
which  the  accused  is  being  tried,  if  it  tends  to 
establish  the  existence  of  a  motive  to  commit 
the  crime  charged,  is  competent  where  there  is 
an  apparent  connection  or  relation  between  the 
Imputed  motive  and  such  crime. 

In  order  to  convict  of  certain  crimes  it  is 
necessary  and  material  to  introduce  proof  of 
the  wicked  intent,  or  guilty  kn%>wledge,  of  the 
accused ;  and  in  such  cases,  and  for  the  purpose 
of  showing  such  intent,  evidence  may  be  given 
of  a  distinct  offense  not  laid  in  the  indictment 
or  information.  And  such  evidence  of  Intent 
is  also  competent  and  admissible  In  cases  where 
it  is  not  essential. 

And  where  the  crime  charged  is  so  connected 
with  the  other  offense  sought  to  be  proved  as  to 
form  part  of  an  entire  transaction,  evidence  of 
the  latter  may  be  given  to  show  the  character 
of  the  former. 

Sometimes,  in  the  trial  of  a  criminal  action, 
it  becomes  necessary  to  establish  the  identity  of 
the  person  committing  the  offense ;  and  In  such 
cases  evidence  of  other  crimes  is  admissible  for 
that  purpose. 

And  in  cases  where  the  accused  has  Inserted 
the  plea,  and  attempted  to  establish  that  the 
act  charged  as  a  crime  was  the  result  of  a  mis- 
take or  accident,  facts  tending  to  rebut  the  same 
may  be  given  in  evldeuce,  although  they  devel- 
op another  distinct  crime. 

There  are  instances  where  the  person  who 
committed  the  crime  for  which  the  accused  is 
on  trial  committed  another  at  the  same  time, 
and  the  fads  and  circumstances  are  so  Inter- 
woven that  evidence  of  the  commission  of  one 
of  necessity  proves  the  other;  and  such  evi- 
dence Is  always  competent. 

As  has  been  said  before,  the  exception  to  the 
general  rule  has  been  liberally  extended  by  the 
courts  to  those  crimes  where  evidence  Is  com- 
petent and  necessary  to  prove  the  Intent  or 
fnillty  knowledge  with  which  the  act  constitut-  ' 
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Ing  the  offense  in  question  was  committed;  or 
to  explain  or  characterize  such  act. 

The  evidence  of  the  other  crime  being  other- 
wise admissible,  it  is  no  objection  that  the  ac-- 
cused  has  been  indicted  for,  6r  convicted,  or 
even  acquitted,  of  It. 

As  a  general  rule,  the  evidence  of  other 
crimes  in  criminal  caseo  is  admitted  to  estab- 
lish or  strengthen  some  particular  element  or 
ingredient  of  the  crime  for  which  the  accused  is 
being  tried,  and  in  such  case  it  is  the  duty  of 
the  trial  court  to  instruct  the  Jury  to  consider 
the  evidence  as  to  the  extraneous  crime,  only  for 
the  particular  purpose  for  which  it  was  re- 
cieved ;  and  in  some  cases  it  is  decided  that  this 
Is  so,  even  though  there  be  no  request  on  the 
part  of  the  accused  for  such  instruction,  and 
no  exception  is  taken  at  the  trial  to  the  omis- 
sion or  refusal  to  give  it. 

But  even  in  such  cases,  if  it  appears  that, 
without  such  Instruction,  It  was  impossible  for 
the  Jury  to  have  applied  such  evidence  in  any 
other  way  or  to  any  other  purpose  than  that 
for  which  it  was  admitted,  the  Judgment  of  con- 
vicUon  will  not  be  interfered  with.  F.  H.  V. 


Charles  H.  MONNIER,  Respt., 

V. 

NEW     YORK     CENTRAL     &     HUDSON 
RIVER  RAILROAD  COMPANY,  Appt. 

(175  N.  Y.  281.) 

One  who  boards  a  train  wltbont  a  ticket 

because  the  tickec  office  is  not  open  for  the 
sale  of  tickets  as  required  by  statute  cannot 
refuse  to  pay  the  extra  train  fare  required  of 
passengers  without  tickets,  and  resist  ejection 
on  tender  of  the  price  of  the  ticket,  but  must 
pay  the  additional  fare  and  resort  to  his  le- 
gal remedy  to  recover  it  and  the  statutory 
penalty  for  failure  to  have  the  office  open. 

(Bartleti,  Martin,  and  Vann,  J  J,,  dUaent.) 

(June  9,  1903.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a 
judgment  of  a  Trial  Term  for  Oneida  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  assault  and  il- 
legal ejection  of  plaintiff  from  defendant's 
car.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lewis,  Watkina,  ft  Titus,  for 
appellant : 

it  was  error  for  the  court  to  deny  the  Je- 


Note. — For  a  case  very  similar  to  this,  hold- 
ing that  the  ejection  of  a  passenger  without  a 
ticket  because  of  his  refusal  to  pay  more  than 
the  regular  fare  Is  wrongful  where  the  failure 
to  procure  a  ticket  was  due  to  delay,  w^lthout  his 
fault.  In  finding  his  satchel  in  the  baggage  room, 
Hee  CoflTee  v.  Louisville  &  N.  R.  Co.  (Miss.)  45 
L.  R.  A.  112. 

As  to  validity  of  extra  charge  for  passenger 
fare   when    pnld   on    train,   see   Phettlplace   v.  . 
Northern  P.  R.  Co.  (Wis.)  20  L.  R.  A.  48a.  and 
note. 


85S 


New  York  CJoubt  of  Appeals. 


JUNB, 


fendant's  motion  for  nonsuit  at  the  close  of 
all  the  evidence  in  the  case. 

Magee  v.  Oregon  R,  d  Nav.  Co.  46  Fed. 
734 ;  Poulin  v.  -Canadian  P.  B,  Co.  17  L.  R. 

A.  800,  3  C.  C.  A.  23,  6  U.  S.  App.  298,  52 
Fed.  197;  Harrison  v.  Fink,  42  Fed.  787; 
Townsend  v.  A'eic  York  C.  d  H.  R.  R.  Co.  56 
N.  Y.  295,  15  Am.  Rep.  419;  Wiggins  v. 
King,  91  Hun,  343,  36  N.  Y.  Supp.  768-, 
Atchison,  T.  d  S,  F.  R.  Co.  v.  Hogue,  50 
Kan.  40,  31  Pac.  698;  Belknap  v.  Boston  d 
M.  R.  Co.  49  N.  H.  358;  Cincinnati,  H.  d  D. 
R.  Co.  V.  Cole,  29  Ohio  St.  126,  23  Am.  Rep. 
729 ;  Mosher  v.  Bt.  Louis,  I.  M.  d  8.  R.  Co. 
127  U.  S.  390,  32  L.  ed.  249,  8  Sup.  Ct.  Rep. 
1324;  Frederick  v.  Marquette,  H.  d  0.  R. 
Co.  37  Mich.  342,  26  Am.  Rep.  531;  Chicago, 

B.  d  Q.  R.  Co.  V.  Oriffin,  68  111.  499 ;  Lake 
Shore  d  M.  8.  R.  Co.  v.  Pierce,  47  Mich.  277, 
11  N.  W.  157 ;  Bradshaw  v.  South  Boston  R. 
Co.  135  Mass.  407,  46  Am.  Rep.  481. 

Mr.  D.  r.  Searle,  for  respondent: 
'  A  passenger's  right  to  ride  does  not  de- 
pend upon  the  capricious  will  of  the  conduc- 
tor, nor  his  interpretation  of  rules.  The 
right  of  personal  liberty  and  of  self-defense 
are  more  sacred  and  more  important  than 
the  convenience  of  railroad  companies. 

The  public  interests  require  that  passen- 
gers shall  not  be  assaulted  and  wrongfully 
ejected. 

The  plaintiff  being  rightfully  on  the  train, 
and  tendering  the  full  amount  of  fare  fixed 
by  the  legislature  as  a  condition  of  defend- 
ant's existence,  he  had  a  right  to  resist  any 
attempt  wrongfully  to  eject  him,  and  to  de- 
-  fend  himself  against  assault. 

English  v.  Delaicare  d  U.  Canal  Co.  66  N. 
Y.  454,  23  Am.  Rep.  69;  tJew  York,  L.  E. 
d  W.  R.  Co.  V.  Winter,  143  U.  S.  60,  36  L. 
ed.  71,  12  Sup.  Ct.  Rep.  356;  Hamilton  v. 
Third  Ave.  R.  Co.  53  N.  Y.  25 ;  Cox  v.  Neto 
York  C.  d  77.  R.  R.  Co.  63  N.  Y.  414;  Stew- 
art V.  Brooklyn  d  C.  T.  R.  Co.  90  N.  Y.  588, 
43  Am.  Rep.  185;  O'Brien  v.  New  York  C.  d 
H.  R.  R.  Co.  80  N.  Y.  236 ;  Rown  v.  Christo- 
pher d  T.  Street  R.  Co.  34  Hun,  471 ;  Muckle 
V.  Rochester  R.  Co.  79  Hun,  32,  29  N.  Y. 
Supp.  732;  Franklin  v.  Third  Ave.  R.  Co.  52 
App.  Div.  512,  65  N.  Y.  Supp.  434;  Hanna 
V.  Nassau  Electric  R.  Co.  18  App.  Div.  137, 
45  N.  Y.  Supp.  437;  Jenkins  v.  Brooklyn 
Heights  R.  Co.  29  App.  Div.  8,  51  N.  Y. 
Supp.  216:  Weber  v.  Brooklyn,  Q.  C.  d  Sub- 
urban R.  Co.  47  App.  Div.  306,  02  N.  Y. 
Supp.  1 ;  Horton  v.  Erie  R.  Co.  65  App.  Div. 
687,  72  N.  Y.  Supp.  1018;  Jacobs  v.  Third 
Ave.  R.  Co.  71  App.  Div.  199,  75  N.  Y.  Supp. 
679;  Ray  v.  Cortland  d  H.  Traction  Co.  19 
App.  Div.  530,  46  N.  Y.  Supp.  521 ;  Rciffeld 
V.  Delaware  d  H.  Canal  Co.  20  App.  Div. 
635,  47  N.  Y.  Supp.  635;  Eddif  v.  Syracuse 
Rapid  Transit  R.  Co.  50  App.  Div.  109,  G3 
N.  y.  Supp.  646. 
82  L.  R.  A, 


A  common  carrier  is  an  insurer  against 
all  wrongful  acts  and  injuries  by  its  agents 
to  passengers. 

Dtcinelle  v.  Neic  York  C.  d  H.  R.  R.  Co. 

120  N.  Y.  125,  8  L.  R.  A.  224,  24  N.  E.  319; 
Stewart  v.  Brooklyn  d  C.  T.  R.  Co.  90  N.  Y. 
688,  43  Am.  Rep.  185;  Palmeri  v.  Manhattan 
R.  Co.  133  N.  Y.  261,  16  L.  R.  A.  136,  30  N. 
E.  1001;  New  Jtrsey  8.  B.  Co.  v.  Brockett, 

121  U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep. 
1039. 

The  defendant  is  liable  for  the  wrongful 
acts  of  the  conductor,  irrespective  of  his  be- 
lief. 

Clark  v.  New  York,  L.  E.  d  W.  R.  Co.  40 
Hun,  610;  Palmeri  y.  Manhattan  R.  Co.  133 
N.  Y.  265,  16  L.  R.  A.  136,  30  N.  E.  1001; 
Hamilton  v.  Third  Ave.  R.  Co.  53  N.  Y.  26; 
Jenkins  v.  Brooklyn  Heights  R.  Co.  29  App. 
Div.  8,  51  N.  Y.  Supp.  216;  Jacobs  v.  Third 
Ave.  R.  Co.  71  App.  Div.  199,  75  N.  Y.  Supp. 
679. 

Damages  have  been  sustained  for  wrong- 
ful ejection  of  passengers. 

Craker  v.  Chicago  d  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  604 ;  Bass  v.  Chicago  d  N. 
W.  R.  Co.  42  Wis.  654,  24  Am.  Rep.  437;  In- 
dianapolis, B.  d  W.  R.  Co.  v.  Milligan,  50 
lud.  392;  St.  Louis  d  8.  E.  R.  Co.  v.  Myrtle, 
61  Ind.  566;  Lake  Erie  d  W.  R.  Co.  v.  Fix, 
88  Ind.  381,  46  Am.  Rep.  464;  Du  Laurans 
V.  First  Div.  St.  Paul  d  P.  R.  Co.  16  Minn. 
49,  Gil.  29,  2  Am.  Rep.  102;  McGinnis  v. 
Missouri  P.  R.  Co.  21  Mo.  App.  399 ;  Inter- 
national d  Q.  N.  R.  Co.  V.  Gilbert,  64  Tex. 
536 ;  Brown  v.  Memphis  d  C.  R.  Co.  5  Fed. 
500;  Atchison,  T.  d  S.  F.  R.  Co.  v.  Cuniffe 
(Tex.  Civ.  App.)  67  S.  W.  692;  Missouri  P. 
R.  Co.  V.  Martino,  2  Tex.  Civ.  App.  634,  18 
S.  W.  1066,  21  S.  W.  781;  Cunningham  v. 
Seattle  Electric  R.  d  Power  Co.  3  Wash. 
471,  28  Pac.  745. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  has  recovered  damages  for  an 
assault  and  battery  committed  upon  his  per- 
son by  one  of  the  defendant's  conductors  on 
the  16th  day  of  November,  1900,  when  the 
plaintiff  was  in  one  of  the  defendant's  cars 
as  a  p>issenger  from  Oriskany  to  Utico. 
There  is  little,  if  any,  dispute  about  the 
facts.  It  appears  that  on  the  day  men- 
tioned the  plaintiff  went  to  the  defendant's 
station  at  Oriskany  to  take  passage  upon  the 
local  train  to  Utica.  The  office  for  the  sale 
of  tickets  located  at  the  station  was  open 
for  an  hour  before  the  departure  of  the 
train,  but  from  five  to  ten  minutes  before 
the  train  pulled  out  the  ticket  agent  was  ab- 
sent from  the  office,  as  he  was  obliged  to 
pass  over  on  tlie  opposite  side  of  the  track, 
a  short  distance*,  to  look  after  an  express 
package,  and  before  he  returned  the  tfain 
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pulled  out  aiid  the  plaintiff  entered  one  of 
the  cars  without  any  ticket.  We  must  as- 
sume from  the  verdict  of  the  jury  that  the 
plaintiff  boarded  the  car  without  a  ticket  for 
the  reason  that  the  ticket  agent  was  absent 
from  the  office  from  five  to  ten  minutes  be- 
fore the  train  started,  and  therefore  the 
plaintiff  was  unable  to  procure  a  ticket. 
Two  other  passengers  entered  the  train  at 
the  same  station,  but  both  of  them  had  pro- 
cured tickets.  Soon  after  leaving  the  sta- 
tion the  conductor  passed  through  for  the 
purpose  of  taking  up  the  tickets.  The  two 
other  passengers  who  entered  the  train  at 
the  same  station  handed  him  their  tickets, 
but  when  he  came  to  the  plaintiff  be  vas 
told  that  as  the  ofBce  was  closed  he  had  no 
ticket.  The  plaintiff  then  tendered  15  cents 
to  the  conductor  as  the  fare  to  Utica,  but 
the  conductor  told  him  that  the  fare  was  19 
eents  when  the  person  had  no  ticket.  The 
plaintiff  replied  that  the  ticket  office  was 
not  open  and  he  could  not  get  a  ticket,  and 
that  he  would  pay  the  price  of  a  ticket,  but 
no  more.  The  conductor  again  told  him 
that  the  fare  was  19  cents,  and  demanded 
that  amoimt,  telling  him  at  the  same  time 
that  if  he  did  not  pay  it  he  must  get  off  at 
the  next  station,  and  the  plaintiff's  answer 
was,  "I  will  pay  the  New  York  Central 
Company  all  the  law  allows  them."  On  ar- 
riving at  the  next  station  the  plaintiff,  in 
response  to  a  similar  request,  refused  to  pay 
the  19  cents,  but  offered  to  pay  15  cents. 
When  the  plaintiff  refused  to  pay  the  sum 
demanded,  the  conductor  stopped  the  train 
at  the  station  and  put  him  off.  The  plain- 
tiff resisted  the  conductor,  but  he  was  over- 
powered and  finally  removed  from  the  car? 
the  conductor  using  no  more  force  than  was 
necessary.  The  plaintiff  then  took  a  street 
car  to  Utica,  the  fare  being  10  cents.  The 
conductor  inquired  of  the  other  passengers 
who  entered  the  car  at  Oriskany  if  they  had 
purchased  their  tickets  at  the  station  that 
morning,  and  they  told  him  that  they  had; 
but  at  the  same  time  they  corroborated  the 
plaintiff's  statement  that  the  ticket  agent 
had  stepped  out  of  the  office  and  across  the 
track  a  short  time  before  the  train  started. 
The  removal  of  the  plaintiff  from  the  car  in 
the  manner  and  under  the  circumstances 
stated  is  the  assault  and  battery  of  which 
he  complains  and  for  which  he  recovered  the 
damages.  The  right  of  the  plaintiff  to  re- 
cover was  challenged  by  defendant's  coun- 
sel, by  a  motion  at  the  close  of  the  case  and 
by  requests  to  charge,  all  of  which  were  de- 
nied or  refused  by  the  learned  trial  judge, 
and  exceptions  taken. 

This  case  presents  the  question  whether 
the  plaintiff  had  any  right  to  resist  the  con- 
ductor when  he  was  ordered  to  leave  the 
traiu.    The  right  of  the  conductor  to  remove 


a  passenger  from  the  car  when  the  latter  re- 
fuses to  obey  the  reasonable  rules  and  regu- 
lations of  the  company,  and  the  right  of  the 
passenger  to  resist  the  enforcement  of  such 
rules  by  force,  cannot  exist  at  the  same  time. 
When  such  claims  come  in  conflict  with 
each  other,  every  reasonable  man  will  agree 
that  there  are  certain  principles  so  obvious- 
ly just  that,  when  applied  to  the  facts  of 
the  particular  case,  they  will  work  a  fair 
solution  of  the  question  in  controversy. 
The  rule  of  the  company  that  required  the 
conductor  to  collect  19  cents  from  the  pas- 
senger who  did  not  purchase  a  ticket  is  con- 
cededly  a  valid  and  reasonable  regulation.  ^ 
It  is  sanctioned  by  the  terms  of  an  express 
statute,  and  the  duty  of  the  conductor  was 
to  enforce  it,  and  therefore  it  was  the  duty 
of  the  passenger  to  submit  to  it.  A  person 
who  becomes  a  passenger  in  a  public  convey- 
ance must  subordinate  his  conduct  to  all 
rules  that  are  reasonable  and  valid.  With- 
out such  rules  the  corporation  will  not  be 
able  to  perform  the  functions  for  which  it 
was  created.  In  the  present  case  no  one 
questions  these  propositions,  but  what  is  as- 
serted in  behalf  of  the  plaintiff  is  that,  be- 
hind these  reasonable  regulations  there  was 
a  fact  which  rendered  them  inoperative  or 
inapplicable  to  him,  and  that  was  the  fact 
that  the  ticket  agent  was  not  in  his  office 
when  the  train  started,  and  in  consequence 
of  his  absence  the  plaintiff  was  unable  to 
procure  a  ticket.  But  the  conductor  could 
not  know  what  the  fact  was  in  that  respect, 
and  was  not  bound  to  take  the  passenger's 
word  for  it ;  nor  could  he  try  and  decide  the 
question  upon  the  word  of  the  other  passen- 
gers who  procured  tickets  at  the  same  sta- 
tion. The  simple  duty  of  the  conductor  is 
to  execute  and  enforce  all  reasonable  rules 
and  tliat  of  the  passenger  is  to  obey  them. 
If  there  is  some  fact  or  omission  behind  the 
rules,  not  apparent  upon  the  face  of  the 
transaction,  the  passenger  must  resort  to 
some  other  remedy  for  his  grievance  besides 
the  use  of  force  against  the  conductor;  and 
if,  under  such  circumstances  he  invites  a 
personal 'collision  with  the  officer  in  charge 
of  the  train,  resulting  in  his  forcible  expul- 
sion, he  puts  himself  in  the  wrong,  and  can- 
not sue  the  company  or  the  officer  for  as- 
sault and  battery.  In  this  case  the  plaintiff 
acted  upon  the  principle  that  if  he  could  ul- 
timately prove  that  the  ticket  office  was  not 
open  when  the  train  started,  and  that  he 
could  not  procure  a  ticket,  he  had  the  right 
to  refuse  to  pay  the  19  cents,  and  to  resist 
the  conductor  by  force  when  he  attempted  to 
put  him  off.  It  would  be  difficult  to  show 
that  such  a  principle  has  any  support  in  rea- 
son, justice,  or  authority.  It  is  based  upon 
the  notion  that  the  plaintiff  had  the  right  to 
be  the  judge  in  the  controversy,  and  to  en- 
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force  what  he  deemed  to  be  has  rights  with 
the  strong  arm,  and,  if  worsted  in  the  strug- 
gle, to  sue  the  railroad  for  assault  and  bat- 
tery. That,  I  think,  is  not  the  law.  When 
a  railroad  company  wilfully  exacts  from  a 
passenger  more  than  the  legal  rate  of  fare, 
the  latter  may  sue  the  company  under  the 
statute  for  the  penalty  of  $50  and  the  ex- 
cess of  fare,  besides  the  damages  that  he 
may  sustain  in  consequence  of  the  wrongful 
act.  But,  as  in  this  case,  when  the  conduc- 
tor demands  only  what  he  has  the  right  to 
demand  by  the  statute  and  rules  of  the  com- 
pany, the  passenger  is  not  at  liberty  to  as- 
*sert  and  maintain  by  force  some  right  that 
he  may  claim  which  grows  out  of  facts  not 
within  the  knowledge  of  the  conductor,  and 
which  may  render  the  rules  inoperative  or 
inapplicable.  He  is  bound  for  the  time  be- 
ing to  yield  to  the  reasonable  practice  and 
requirements  of  the  officer  in  charge  of  the 
train,  and  enforce  any  right  that  he  may 
have  against  the  company  in  some  other  and 
more  proper  way.  By  paying  such  a  de- 
mand his  cause  of  action  is  just  as  complete 
aB  if  he  forcibly  resisted  the  demand  and 
Buffered  himself  to  be  ejected.  His  ejection 
in  such  case  will  add  nothing  to  his  cause 
of  action. 

It  would  be  an  absurd  and  intolerable 
rule  of  law  that  would  permit  passengers 
upon  a  railroad  to  resist  the  officer  in  charge 
whenever  a  dispute  arose  in  regard  to  some 
trivial  matter  wherein  the  passenger  had  a 
real  or  fancied  grievance.  When  the  plain- 
tiff was  told  that  he  must,  under  the  rules, 
pay  the  19  cents  or  leave  the  car,  it  was  his 
duty,  either  to  pay  the  extra  4  cents,  or 
leave,  and  resort  to  the  remedy  which  the 
law  gave  for  the  redress  of  his  grievance. 
The  conductor  could  not  suspend  the  rule 
merely  because  he  was  told  that  the  passen- 
ger could  not  procure  a  ticket  before  the 
train  started,  and,  when  notified  by  the  con- 
ductor that  removal  from  the  train  must 
follow  his  refusal  to  pay,  he  had  notice  of 
the  rule  and  the  consequence  of  his  disobedi- 
ence to  it.  When  he  waited  for  the  appli 
cation  of  force  to  remove  him,  he  did  so  in 
his  own  wrong.  He  virtually  invited  all  the 
force  necessary  to  remove  him,  and,  since  no 
more  was  applied  than  was  necessary  to  ef- 
fect the  object,  he  cannot  recover,  either 
against  the  conductor  or  the  defendant  in 
an  action  for  assault  and  battery.  Totcn- 
aend  v.  New  York  C.  d  H.  B.  B,  Co,  56  N. 
Y.  295,  15  Am.  Rep.  419. 

No  case  has  been  cited  that  sustains  the 
proposition  contended  for  by  the  learned 
counsel  for  the  plaintiff,  and  that  is  that 
the  plaintiff  had  the  right  to  resist  the  con- 
ductor by  force,  on  the  ground  that  he  was 
unable  to  procure  a  j^ieket.  There  are  cases 
where  damages  were  recovered  for  ejecting 
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a  passenger  from  the  train.  Such  was  the 
case  of  English  v.  Delaware  d  H.  Canal  Co. 
66  N.  Y,  456,  23  Am.  Rep.  69,  where  it  was 
found  that  the  conductor  used  more  force 
than  was  necessary,  and  the  proof  tended  to 
show  that  the  train  was  in  motion  at  the 
time,  and  therefore  the  law  of  self-preserva- 
tion justified  the  passenger  in  repelling  any 
attempt  to  eject  him  which  would  endanger 
his  life.  The  case  of  New  York,  L.  E,  d  W. 
R.  Co.  V.  Winter,  143  U.  S.  60,  36  L.  ed.  71, 
12  Sup.  Ct.  Rep.  356,  justifies  resistance  in 
a  case  like  this  only  so  far  as  may  be  suffi- 
cient to  denote  that  the  passenger  gets  off 
by  compulsion,  and  not  voluntarily.  The 
cases  in  other  jurisdictions  are  to  the  effect 
that  in  a  case  like  this  the  passenger  must 
submit  to  the  inconvenience  of  either  paying 
the  fare  demanded  or  ejection,  and  rely  up- 
on his  remedy  against  the  company  for  the 
negligence  or  mistake  of  the  ticket  agent. 
The  conductor  cannot  decide,  from  the  state- 
ment of  the  passenger  or  his  neighbors,  what 
the  facts  are  which  may  affect  the  operation 
of  the  rules.  This  would  require  more  time 
than  the  conductor  can  find  in  the  proper 
discharge  of  his  duties,  and  would  expose 
the  company  to  numerous  and  constant 
frauds.  Bradahaw  v.  South  Boston  R.  Co. 
135  Mass.  407,  46  Am.  Rep.  481;  Frederick 
V.  Marquette,  H.  d  0.  R.  Co.  37  Mich.  342, 
26  Am.  Rep.  531;  Shclton  v.  Lake  Shore  d 
M.  S.  R.  Co.  29  Ohio  St.  214;  Dietrich  v. 
Pennsylvania  R.  Co.  71  Pa,  432,  10  Am.  Rep. 
711;  Chicago,  B.  d  Q.  R.  Co.  v.  Griffin,  6S 
111.  499;  Poulin  v.  Canadian  P.  R.  Co.  17  L. 
R.  A.  800,  3  C.  C.  A.  23,  6  U.  S.  App.  298, 
52  Fed.  197 ;  Hall  v.  Memphis  d  C.  R.  Co. 
15  Fed.  67:  Wiggins  v.  King,  91  Hun.  343, 
36  N.  Y.  Supp.  768. 

The  question  always  is,  in  controversies 
of  this  character,  whether  it  is  the  conduc- 
tor or  the  passenger  that  is  in  the  wrong. 
If  in  this  case  it  be  the  conductor,  it  must 
be  because  he  should  have  disregarded  the 
rules  of  the  company  upon  the  faith  of  th» 
statement  of  the  passenger  and  his  neigh- 
bors that  the  ticket  agent  was  absent  from 
the  office.  On  the  other  hand,  it  must  be 
that  the  passenger,  finding  that  the  ticket 
agent,  at  a  rural  station  where  few  tickets 
are  sold,  stood  at  the  window  ready  to  hand 
out  tickets  for  only  fifty  instead  of  sixty 
minutes,  was  justified  in  starting  a. dispute 
with  the  conductor  which  involved  only  4 
cents  more  than  he  offered  to  pay,  resulting 
in  a  personal  collision  or  trial  of  strength 
.and  force,  and  ending  in  his  expulsion  from 
the  train.  It  seems  to  me  that,  when  a  pas- 
senger defies  the  authority  of  the  officer  m 
charge  upon  such  grounds  and  under  such 
circumstances,  he  must  be  held  to  have  de- 
liberately invited  and  procured  the  assault 
of  which  he  complains.    In  the  interests  of 
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peace  and  good  order  the  law  imposed  upon 
the  passenger  the  duty  of  obedience,  and 
hence  he  should  have  either  paid  the  4  cents 
or  left  the  car  under  protest,  and  then  re- 
sorted to  those  peaceful  remedies  which  the 
law  provides  in  cases  of  wrongful  or  oppres- 
sive acts  on  the  part  of  the  railroad.  The 
law  imposes  upon  the  individual  the  duty  of 
obedience,  under  all  circumstances,  to  lawful 
authority,  and  if,  underlying  the  authority, 
there  may  be  a  question  of  fact  which  ren- 
ders the  exercise  of  it  unlawful,  it  is  not  for 
the  party  himself  to  decide  that  question, 
and  resort  to  violence  or  forcible  resistance. 
The  remedy  is  to  appeal  to  the  regular  tri- 
bunals for  the  redress  of  any  wrong  or  in- 
jury that  he  may  have  sustained  in  conse- 
quence of  his  enforced  obedience  to  the  regu- 
lation which  he  claims  was  not,  for  some 
reason,  applicable  to  him  under  the  circum- 
stances. 

We  have,  of  course,  no  reference  here  to 
eases  where  personal  rights  or  privileges 
may  be  invade  without  jurisdiction  or  war- 
rant of  law,  but  to  cases  that  in  some  sense 
are  analogous  to  that  of  an  officer  who  is 
called  upon  to  execute  process  regular  upon 
its  face,  though  behind  the  process  there 
may  be  some  fact  which  would  justify  the 
decision  that  it  was  absolutely  void.  In 
such  cases  the  individual  affected  must,  for 
the  time  being,  yield  to  the  process  and  re- 
sort to  proper  proceedings  to  set  it  aside  or 
to  redress  the  injury. 

For  these  reasons  I  think  the  judgment 
should  he  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  Haight,  J.,  concur. 

CvUeii,  J.,  concurring: 

I  vote  for  a  reversal  of  the  judgment  ap- 
pealed from.  By  Laws  1857,  §  1,  chap.  228, 
p.  488,  it  was  enacted  that  the  defendant, 
at  every  station  on  its  road  where  it  main- 
tained a  ticket  office,  should  keep  the  same 
open  for  the  sale  of  tickets  for  at  least  one 
hour  prior  to  the  departure  of  each  passen- 
ger train.  By  §  2  it  was  provided  that  if 
any  person  should,  at  any  station  where  a 
ticket  office  was  established  and  open,  enter 
the  cars  without  first  having  purchased  a 
ticket,  it  should  be  lawful  for  the  company 
to  demand  and  receive  5  cents  in  addition  to 
the  prescribed  rate  of  fare.  The  plaintiff 
entered  the  cars  without  a  ticket  at  a  sta- 
tion where  a  ticket  office  was  established, 
but,  as  we  must  assume,  for  the  jury  have 
so  found,  on  an  occasion  when  the  same  was 
not  continuously  kept  open  for  the  period 
of  one  hour  before  the  departure  of  the 
train.  He  contends  that  therefore  the  de- 
mand for  the  extra  6  cents  was  excessive, 
and  that  principle  has  been  held  by  this 
court.  Chase  v.  New  York  C.  R,  Co,  26  N. 
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Y.  523.    Hence,  had  he  paid  that  sum  he 
could,  under  Laws  1857,  chap.  185,  p.  432, 
have  recovered  it  back  from  the  company, 
together  with  a  penalty  of  $50  for  its  exac- 
tion.   1  agree  with  Judge  Bartlett  that  each 
party  was  bound  to  know  and  to  determine 
for  itself  its  legal  rights,  and  also  that,  if 
the  plaintiff  was  within  his  legal  rights,  he 
was  justified  in  resisting  any  attempt  to  re- 
move him  from  the  cars.     The  question,  as 
is  said  by  Judge  Bartlett,  is  not  one  of  go6d 
taste    (though  I  deny  that  good  taste  re- 
quires a  passenger  to  submit  to  an  imposi- 
tion  or   unlawful   exaction),   but   of   legal 
right.      The    question,    however,    remains 
whether  the  conductor  was  justified  in  re- 
quiring the  plaintiff  to  pay  the  additional  5 
cents,  though  as  between  the  plaintiff  and 
the  company  it  was  an  unlawful  exaction. 
The  object  of  the  statute,  that  passengers 
should  be  induced,  under  the  penalty  of  an 
additional  fare,  to  purchase  tickets  before 
entering  the  train,  was  in  the  interest  of  the 
public,  as  well  as  in  that  of  the  company. 
There  was  a  ticket  office  established  at  the 
station,  and  therefore  the  cose  of  the  plain- 
tiff, prima  facie,  fell  within  the  statutory 
provisions!     The   conductor   did   not   know., 
and  ordinarily  could  not  know,  whether  the 
ticket  office  there  had  been  kept  open  con- 
tinuously for  an  hour  before  the  departure 
of  the  train.     He  had  a  right  to  act  on  ap- 
pearances.    If  he  were  obliged  either  to  take 
the  statement  of  every  passenger  that  the 
office  was  for  some  part  of  the  hour  closed, 
or  reject  it  at  his  peril,  in  case  the  state- 
ment should  prove  to  be  true,  the  provision 
requiring  the  purchase  of  tickets  in  advance 
of  entering  in  the  trains  would  entirely  fail. 
In  determining  the  unlawfulness  of  the  act 
of  the  conductor,  we  must  consider  the  com- 
mon course  of  business  of  the  country,  and 
it  seems  to  me  fairly  plain  that  the  rule 
laid  down  in  the  courts  below  wo\ild  be  un- 
reasonable and  inconsistent  with  the  ordi- 
nary and  proper  methods  of  conducting  the 
transportation   of  passengers  on   railroads. 
If  the  conductor  had  attempted  to  exact  as 
fare  a  sum  in  excess  of  that  which  by  law  he 
was,  prima  facie,  entitled  to  demand,  a  very 
different  question  would  be  presented.     In 
such  a  case  I  would  agree  with  Judge  Bart- 
lett that  the  passenger  would  be  justified  in 
resisting  an  attempt  to  eject  him  from  the 
train,  and  that  the  good  faith  or  ignorance 
of  the  conductor  would  not  relieve  the  de- 
fendant from  liability. 

Bartlett,  J.,  dissenting: 

The  material  facts  are  undisputed.  The 
plaintiff  arrived  at  the  depot  of  defendant 
at  Oriskany  on  the  morning  of  a  certain  day 
at  8:50  or  8:53  to  take  the  9:01  train  for 
Utica.     From  the  time  of  plaintiff's  arrival 
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until  the  departure  of  the  train  the  ticket 
agent  was  absent  from  his  office,  and  no  op 
portunity  was  afforded  plaintiff  to  purchase 
a  ticket.  The  plaintiff  took  a  seat  in  the 
train,  and,  when  the  conductor  asked  for  his 
ticket,  stated  to  him  the  facts  accounting  for 
its  nonproduction,  being  corroborated  by 
two  friends.  The  plaintiff  thereupon  ten- 
dered the  regular  fare  to  the  point  of  desti- 
nation, but  the  conductor  insisted  on  collect- 
ing the  5  cents  extra  imposed  by  the  statute 
as  a  penalty  for  failing  to  purchase  a  ticket 
at  the  station.  The  plaintiff  refused  to  pay 
the  penalty  and  the  conductor,  against  his 
protest  and  resistence,  and  with  violence, 
ejected  him  from  the  train  at  Whitesboro,  a 
.  station  between  Oriskany  and  Utica.  The 
plaintiff  thereupon  brought  this  action 
against  the  defendant  to  recover  damages  for 
assault  and  battery. 

We  have  thus  presented  a  not  unusual  sit- 
uation, arising  between  the  common  carrier 
and  its  passenger,  involving  the  single  legal 
question  as  to  which  party  acted  within  le- 
gal right.  If  plaintiff  failed  to  purchase  a 
ticket  before  entering  the  train,  opportunity 
having  been  afforded  him  to  do  so,  he  was 
liable  to  pay  the  statutory  penalty  of  extra 
fare,  and,  refusing  to  do  so,  his  ejection 
from  the  train  was  proper.  On  the  other 
hand,  if  the  defendant,  by  its  act,  rendered 
it  impossible  for  the  plaintiff  to  procure  a 
ticket,  his  ejection  from  the  train  was 
wrongful,  and  this  action  lies.  The  argu- 
ment on  behalf  of  the  defendant  and  appel- 
lant is,  in  brief,  that  the  plaintiff  should 
have  paid  the  extra  fare  penalty,  or  left  the 
train  when  requested  to  do  so  by  the  conduct- 
or, relying  in  either  event  upon  his  legal 
remedy;  that  the  violence  and  indignity  vis- 
ited upon  the  plaintiff  were  of  his  own  seek- 
ing, and  he  cannot  recover  damages  there- 
for. This  is  not  the  law.  The  plaintiff  and 
defendant  were  each  bound  in  the  emergency 
to  determine  the  character  of  his  or  its  legal 
rights,  as  it  frequently  happens  that  parties 
drifting  into  a  legal  controversy  are  driven 
to  decide  this  question  at  their  peril. 

Much  has  been  said  as  to  the  good  taste 
of  plaintiff  in  resisting  so  slight  an  invasion 
of  his  legal  rights  as  was  involved  in  the  col- 
lection of  the  extra  fare  penalty.  The  mat- 
ter of  good  taste  is  wholly  aside  from  the 
questions  presented  by  this  appeal.  Courts 
do  not  sit  to  enforce  duties  of  imperfect  ob- 
ligation. As  to  the  extent  the  rights  of  the 
person  were  invaded  in  this  case  was  a 
question  very  properly  submitted  to  the 
jury,  and  the  plaintiff  received  at  their 
hands  a  Rubstantial  verdict.  We  agree  with 
and  adopt  tlie  prevailing  opinion  of  the 
learned  appellate  division. 

The   judgment   appealed   from    should   be 
affirmed,  with  costs  to  the  plaintiff. 
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Mairtin    and    Vann,    JJ.«    concur  with 
Bartlett,  J. 


•  James  N.  VEAZEY,  Appt., 

V. 

Henry  ALLEN  et  al,  Respta. 
(173  N.  Y.  359.) 

t.  A  referee's  flndlnv  in  an  action  for 
an  accoaatlnv  of  tlie  prollta  of  a  eon- 
tract,  that  defendants  are  entitled  to  judg- 
ment dismissing  the  complaint,  and  directing 
judgment  to  be  entered  accordingly,  upon  the 
ground  tliat  the  contract  is  contrary  to  pub- 
lic policy  and  void,  is  simply  a  nonsuit,  and 
entitles  plaintiff  to  have  it  reviewed  in  the 
light  of  the  facts  and  inferences  most  favor- 
able to  him. 

'2.  Bnforcement  of  contract*  clearlr 
repnvnant  to  sound  n&oralltr  and  civic 
honesty  will  be  denied  by  the  courts  on  the 
ground  of  public  policy. 

3.  il  contract  to  sliare  the  prollta  of  a 
<<aliort"  sale  of  the  stock  of  a  cor- 
poration, the  shares  to  meet  which  are  to 
be  purchased  at  a  decline  anticipated  because 
of  a  legislative  investigation  of  its  affairs 
with  one  about  to  bring  such  affairs  to  the  at- 
tention of  the  legislature  with  the  intention 
of  impairing  the  reputation  of  the  corporation 
for  the  protection  of  his  own  business,  la 
consideration  of  his  furnishing  advance  in- 
formation as  to  the  probable  course  and  de- 
velopment of  the  investigation,  is  void  as  con- 
trary to  public  policy. 

(February  10,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment entered  in  the  office  of  the  clerk  of  New 
York  County  upon  the  report  of  the  referee 
dismissing  the  complaint  in  an  action 
brought  to  compel  an  accounting  of  a  specu« 
lation  in  stocks.    Affirmed, 

Statement  by  Werner,  J. : 

In  this  action  the  plaintiff  se^s  to  compel 
the  defendants  to  account  to  him  for  certain 
profits  alleged  to  have  been  made  by  the  lat- 
ter in  speculating  in  shares  of  the  capital 
stock  of  two  corporations  known  as  the  Dis- 
tilling &  Cattle  Feeding  Company  and  the 
American  Sugar  Refining  Company.  The  de- 
fendants were  copartners  engaged  as  stock- 
brokers under  the  firm  name  of  Henry  Allen 
&  Co.,  in  the  city  of  New  York.  The  plain- 
tiff's claim,  briefly  stated,  is  that  the  defend- 
ants, in  consideration  of  his  supplying  them 


Note. — As  to  validity  of  contract  for  services 
to  procure  legislation,  or  influence  governmental 
action,  see,  in  this  series,  Houlton  v.  Dunn,  30 
L.  K.  A.  737,  and  note;  Houlton  v.  Nlchol.  33 
L.  K.  A.  166:  Crlchfield  v.  Bermudez  Asphalt 
Paving  Co.  42  L.  R.  A.  347 ;  and  Richardson  ▼. 
Scotts  Bluff  County,  48  L.  R.  A.  294. 
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with  information  concerning  an  investigation 
into  tlie  affairs  of  the  corporations  referred 
to,  which  he  was  to  procure  to  be  made  by  the 
United  States  Congress,  would  sell  the  stocks 
of  those  corporations,  buy  them  again  at  a 
lower  price, — the  decline  in  price  being 
caused  by  the  congressional  investigation, — 
and  divide  with  him  the  profits  so  made.  At 
the  end  of  the  plaintiflf*8  case,  the  referee  be- 
fore whom  the  case  was  tried,  upon  motion  of 
counsel  for  the  defendants,  dismissed  the 
complaint  on  the  ground  that  the  contracts 
set  forth  therein  were  void  as  against  public 
policy.  The  appellate  division  has  affirmed 
the  judgment  entered  upon  that  decision. 

In  1891  the  Distilling  &  Cattle  Feeding 
Company  was  organized.  This  corporation 
w^as  commonly  known  as  the  "whisky  trust." 
Its  chief  business  was  the  manufacture  and 
sale  of  alcoholic  liquors.  It  appears  from  the 
record  that  this  company,  instead  of  manu- 
facturing these  liquors  by  the  ordinary  pro- 
cesses, wade  th^m  by  mixing  white  spirits 
with  various  essences,  syrups,  oils,  and  other 
deleterious  substances,  in  such  a  way  that 
liquor  of  any  kind,  color,  and  apparent  age 
could  be  produced  upon  demand.  Its  busi- 
ness was  soon  extended  over  a  great  part  of 
this  country,  being  transacted  through  dis- 
tributing agents  located  at  various  commer- 
cial centers.  These  agents  sold  the  products 
of  the  company  on  what  was  called  a  "rebate 
plan,"  which  consisted  in  selling  to  custom- 
ers on  an  agreement  that,  if  they  would  not 
deal  in  goods  of  any  other  concern  which 
competed  with  the  whisky  trust,  they  would 
receive  a  rebate  or  discount  upon  the  price 
paid  at  the  end  of  six  months.  This  manner 
of  transacting  business  soon  became  a  seri- 
ous menace  to  the  business  of  those  concerns 
which  dealt  in  what  was  known  as  "straight 
goods;"  that  is,  manufacturers  of  alcoholic 
liquors  manufactured  and  disposed  of  in  the 
ordinary  way.  Its  eflfect  was  also  to  throw 
many  traveling  men  employed  by  independ- 
ent competitors  out  of  employment.  In  the 
language  of  the  plaintiff,  "it  had  driven 
many  men  off  the  road."  At  that  time  the 
plaintiff  was  employed  as  a  traveling  sales- 
man by  the  firm  of  Tullidge  &  Co.,  of  Cincin- 
nati, who  were  manufacturers  of  "straight" 
whisky.  He  and  his  employers  were  inter- 
ested in  checking  the  growth  of  the  business 
of  the  whisky  trust  and  shutting  it  out  of 
the  market.  Plaintiff  had  been  connected 
with  the  whisky  business  for  a  number  of 
years,  and  had  also  been  in  the  essential  oil 
business,  and  was  thoroughly  conversant 
with  the  details  of  both.  Almost  from  the 
inception  of  the  so-called  whisky  trust  he 
had  been  agitating  the  question  of  how  to 
check  its  encroachments  upon  the  business  of 
the  dealers  in  "straight  goods."  He  had  con 
suited  with  many  persons  upon  the  subject, 
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and  had  been  considering  the  plan  of  going 
to  Washington  to  see  if  he  could  accomplish 
his  object  through  the  Federal  authorities. 
In  1892  the  plaintiff  became  acquainted 
with  Judge  Veazey,  a  member  of  the  inter- 
state commerce  commission,  and  his  son-in- 
law,  Walton.  During  that  year  plaintiff  dis- 
cussed with  Walton  the  subject  of  a  con- 
gressional investigation  into  the  affairs  of 
the  whisky  trust,  and  the  probable  effects  of 
such  an  investigation  upon  the  price  of  the 
stock  of  that  corporation.  Walton  suggested 
to  plaintiff  that  there  might  be  some  pecuni- 
ary benefit  to  plaintiff  from  such  an  investi- 
gation, and  that  he  could  introduce  him  to 
some  persons  in  New  York  who  could  help  • 
him.  In  pursuance  of  this  suggestion,  the 
plaintiff  went  to  New  York,  and  was  there 
introduced  by  Walton  to  a  lawyer  by  the 
name  of  Flagg.  The  latter  told  plaintiff  that 
there  would  probably  be  an  opportunity  to 
make  considerable  money  out  of  the  decline 
of  the  Distilling  &  Cattle  Feeding  Company's 
stxxik,  providing  that  the  representations  he 
made  in  regard  to  that  company  and  its 
methods  were  true;  that  they  should  be  ex- 
posed ;  and  that  he  thought  it  would  be  well 
for  the  plaintiff  to  consult  some  broker  in 
New  York.  Soon  after  this  conversation, 
which  took  place  at  Flagg's  house,  and  on 
January  5,  1893,  the  latter  introduced  the 
plaintiff  to  the  defendant  Allen  at  the  New 
York  Club.  Plaintiff  told  Allen  that  he 
thought  he  would  bring  about  a  congres- 
sional investigation  into  the  affairs  of  the 
Distilling  &  Cattle  Feeding  Company,  and 
that  he  would  furnish  him  with  all  informa- 
tion in  connection  with  that  investigation 
that  would  tend  to  affect  the  stock  of  that 
company.  Allen  asked  for  information  con- 
cerning the  company,  and  plaintiff  told  him 
about  its  operations.  Allen  replied  that,  if 
the  facts  regarding  the  operation  of  the  busi- 
ness of  the  trust  were  as  represented  by  the 
plaintiff,  and  proved  and  publicly  developed, 
it  would  undoubtedly  result  in  seriously  af- 
fecting the  market  value  of  that  stock  on  the 
stock  market;  and  he  suggested  that  there 
would  be  an  opportunity  for  the  plaintiff  to 
make  some  money,  in  giving  him  information 
relative  to  the  possible  action  taken  in  Wash- 
ington. Allen  requested  plaintiff  to  furnish 
him  with  any  information  he  had,  or  that 
might  come  to  his  knowledge,  affecting  or 
tending  to  affect  in  any  way  the  value  of  the 
stock  of  the  Distilling  &  Cattle  Feeding  Com- 
pany. Plaintiff  thereupon  asked  Allen  how 
he  proposed  that  plaintiff  should  make  any 
money.  Allen  replied  that  if  the  plaintiff 
would  furnish  him  with  information  regard- 
ing that  matter,  when  they  proposed  to  in- 
troduce the  resolution,  and  any  subsequent 
steps  that  were  taken  in  that  matter  in 
Washington,  he  would  sell  3,000  shares  of 
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the  stock  of  that  company  when  they  were 
ready  to  begin  investigation  over  there,  with- 
out requiring  plaintiff  to  put  up  any  margin, 
and  that  Allen  would  return  to  the  plaintiff 
the  profits  which  would  accrue  from  the 
sales  of  such  stock.  Plaintiff  accepted  this 
proposition,  and  testified  that  Allen  stated 
to  him  that  in  making  it  he  was  acting  on 
behalf  of  the  firm  of  Henry  Allen  &  Co. 
Plaintiff  thereupon  proceeded  to  Washing- 
ton, where  he  was  introduced  to  Mr.  Bur- 
rows, a  member  of  the  House  of  Representa- 
tives, through  Judge  Veazey  and  Walton.  He 
succeeded  in  interesting  Mr.  Burrows  in  the 
matter  by  fully  informing  him  of  the  meth- 
ods employed  by  the  Distilling  &  Cattle 
Feeding  Company  in  conducting  its  business, 
and  demonstrated  to  him,  by  actual  expei-i- 
ments,  its  method  of  producing  different 
kinds  of  liquors  by  the  use  of  the  deleterious 
essential  oils  and  compounds  above  described. 
Plaintiff  talked  with  other  members  of  Con- 
gress, and  through  his  efforts  Mr.  Burrows, 
on  January  13,  1893,  introduced  a  resolution 
in  the  Federal  House  of  Representatives  call- 
ing for  an  investigation  into  the  affairs  of 
the  Distilling  &  Cattle  Feeding  Company. 
This  resolution  was  finally  referred  to  a  sub- 
committee of  the  judiciary  committee  of  the 
House,  before  which  hearings  were  had,  com- 
mencing on  February  4,  and  continuing  at 
inten^als  until  February  27,  1893,  when  the 
last  hearing  was  had.  Plaintiff  appeared  as 
a  witness  before  the  subcommittee  and  there 
gave  testimony  in  connection  with  which  he 
again  demonstrated  by  actual  experiments 
the  methods  employed  by  the  Distilling  & 
Cattle  Feeding  Company  in  producing  its 
goods,  and  described  its  mode  of  conducting 
its  business.  He  not  only  appeared  as  a  wit- 
ness himself,  but  suggested  the  names  of 
other  witnesses,  attended  during  nearly  all 
the  hearings,  supplied  information  to  the 
committee  from  time  to  time,  and  did  what 
he  could  to  promote  and  continue  the  investi- 
gation. He  was  in  fact  the  prosecuting  wit- 
ness, and  was  referred  to  as  such  by  the 
chairman  of  the  subcommittee. 

Subsequent  to  the  introduction  of  the  reso- 
lution authorizing  the  congressional  investi- 
gation, it  was  amended  so  as  to  give  the 
committee  power  to  investigate  the  affairs  of 
all  "trusts"  doing  business  in  restraint  of 
trade,  and  under  this  amendment  the  affairs 
of  the  American  Sugar  Refining  Company 
were  inquired  into  somewhat,  and  plaintiff 
suggested  witnesses  and  took  some  part  upon 
this  branch  of  the  inquiry.  In  a  letter  writ- 
ten June  27,  1893,  to  the  president  and  gov- 
erning committee  of  the  New  York  Stock 
Exchange,  the  plaintiff  stated  that,  pursuant 
to  his  agreement  with  Allen,  he  had  insti- 
tuted this  investigation,  and,  at  his  own  eX' 
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pense  and  by  his  own  efforts,  had  furnished 
the  testimony  for  the  investigation,  with  the- 
result  that  there  was  an  immediate  fall  in 
price  of  the  stock  of  said  corporation.  In 
the  same  letter  the  plaintiff  stated  that  after 
January  17,  1893,  he  and  Allen  agreed  to 
proceed  upon  the  same  basis  against  this 
stock;  that  further  efforts  were  made  by 
him,  resulting  in  a  further  decline  of  the 
stock;  and  that  on  the  1st  of  February,. 
1893,  the  arrangement  was  continued  as  be- 
fore. Again,  in  the  same  letter,  the  plaintiff 
stated  that  during  the  month  of  February, 
1893,  a  heavy  decline  occurred  in  said  stocky 
and  that  Mr.  Allen  th«i  desired  him,  in  ad- 
dition, to  aid  in  breaking  the  market  in 
sugar,  and  would  give  him  one  half  the 
profits  which  might  result  from  the  effort; 
that,  pursuant  to  this  agreement,  he  set  such 
measures  at  work  as  were  necessary,  with 
the  result  that  sugar  declined  heavily. 

The  record  shows  that,  between  the  date  of 
plaintiff's  going  to  Washington,  about  Janu- 
ary 5,  1893,  and  March  7th  following,  be  was 
in  almost  constant  communication  with  the 
defendants,  by  telegraph,  telephone,  mail, 
and  personal  interviews.  In  some  of  his  tele- 
graphic despatches  he  used  a  cipher  code  fur- 
nished him  by  defendants.  From  these 
communications  it  appears  that  plaintiff 
kept  the  defendants  well  supplied  with  in- 
formation concerning  the  success  of  his  ef- 
forts in  bringing  about  the  investigation,  and 
the  progress  of  the  proceedings  before  the 
subcommittee,  both  in  regard  to  the  affairs 
of  the  distilling  company  and  the  American 
Sugar  Refining  Company.  Many  replies  to 
these  communications  were  received  by  him 
from  the  defendants,  advising  him  of  the 
condition  of  the  stock  market,  and  requiring 
further  information.  On  January  17,  1893, 
plaintiff  received  a  letter  from  Allen  inclos- 
ing a  certificate  of  deposit  for  the  sum  of 
$6,237.50  for  himself  and  Walton,  whom  the 
plaintiff  had  employed  to  aid  him  in  his 
operations.  This  letter  stated  that  the 
amount  inclosed  was  the  profit  on  the  opera-  - 
tions  in  the  stock  of  the  Distilling  &  Cattle 
Feeding  Company.  On  or  about  February  1, 
1893,  plaintiff  received  from  Allen  personally 
a  further  sum  of  $10,700. 

After  the  first  agreement  of  defendants  to- 
sell  3,000  shares  of  the  stock  of  the  distilling- 
company  for  plaintiff's  benefit,  as  above  set 
forth,  and  on  or  about  January  17th,  defend- 
ants entered  into  another  agreement  with 
plaintiff  to  sell  3,000  more  shares  of  stock 
on  the  same  terms.  On  or  about  February 
1,  1893,  the  defendants  entered  into  a  further 
agreement  with  plaintiff  by  which  he  was  to- 
receive  one  half  of  the  profits  made  by  them 
in  their  operations,  not  only  in  the  stock 
of  the  distilling  company,  but  also  in  th» 
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stock  of  the  American  Sugar  Refining  Com- 
pan  J.  It  is  admitted  that  the  defendants  oni 
the.  13th  and  14th  of  January,  1893,  sold 
3,000  shares  of  the  distilling  company's 
stock,  and  on  the  24th  and  25th  of  the  same 
month  they  sold  3,000  shares  more  of  the 
same  stock,  and  that  6,000  shares  were  pur- 
chased between  January  16th  and  31st.  It 
is  also  admitted  that  the  defendants  had 
transactions  in  the  stodc  of  the  American 
Sugar  Refining  Company  between  Februai^ 
1  and  March  4,  1893. 

The  complaint  set  forth  four  separate 
causes  of  action:  The  first  cause  of  action 
sets  forth  the  facts  relating  to  the  sale  by 
the  defendants,  for  the  plaintiff's  benefit,  of 
the  3,U00  shares  of  stock  of  the  Distilling  & 
Cattle  Feeding  Company,  and  it  is  alleged 
that  the  $6,237.50  received  by  plaintiff  did 
not  represent  all  the  profit  arising  there- 
from. The  second  relates  to  the  sale  of  the 
second  3,000  shares  of  the  same  stock,  and 
alleges  that  the  $10,700.00  received  by  plain- 
tiflr  did  not  represent  all  the  profit  on  such 
sale.  The  third  relates  to  the  further  opera- 
tions of  the  defendants  in  the  same  stock, 
wherein  plaintiff  was  to  have  one  half  of  the 
profits,  which  are  claimed  to  have  amounted 
to  upwards  of  $500,000.  The  fourth  is,  in 
substanos,  the  same  as  the  third,  except  that 
it  relates  to  the  operations  in  the  stock  of 
the  American  Sugar  Refining  Company.  The 
answer  puts  in  issue  all  the  material  allega- 
tions of  the  complaint.  As  separate  defenses, 
it  sets  up  settlement  of  accounts  and  pay- 
ment, and  that  the  contracts  set  forth  in  the 
complaint  are  illegal  and  void  because  they 
contemplated  an  agreement  by  plaintiff  to 
solicit  and  influence  members  of  Congress  to 
pursue  an  investigation  into  the  affairs  of 
the  Distilling  &  Cattle  Feeding  Company,  in 
which  plaintiff's  sole  object  was  to  cause  a 
decline  in  the  value  of  the  stock  of  that 
company. 

Messrs.  Sidney  G.  Strieker  and  Her- 
bert R.  liimburger,  with  Messrs,  Hoadly, 
Ifanterlmoh,  ft  Johnsoii,  for  appellant : 

The  agreements  sued  upon  were  legal,  afid 
it  was  error  to  hold  them  void  as  against 
public  policy,  for  the  reasons  that:  (a)  The 
contracts  did  not  contemplate  the  use  of  any 
unlawful  means  on  the  part  of  Veazey  in  per- 
suading Congress  to  investigate  the  whisky 
trust;  (b)  nor  did  the  fact  that  Veazey  was 
to  be  paid  in  profits  to  be  made  by  selling 
stocks  short  vitiate  the  agreement;  (c)  nor 
was  the  investigation  sought  for  any  unlaw- 
ful purpose,  its  object  being  merely  to  elicit 
the  truth  regarding  the  practices  of  the 
whisky  trust. 

In  the  absence  of  any  proof  of  corrupt  in- 
tent, the  courts  are  bound  to  presume  that 
the  intentions  of  the  parties  were  honest. 
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Dowley  v.  Sohiffer,  30  N.  Y.  S.  R.  869,  13 
N.  Y.  Supp.  552 ;  Ormes  v.  Dauchy,  82  N.  Y. 
443,  37  Am.  Rep.  583;  Moloney  v.  Nelson,  12 
App.  Div.  546,  42  N.  Y.  Supp.  418;  Curtis  v. 
Gokey,  68  N.  Y.  300;  Chesehrough  v.  Con- 
over,  140  N.  Y.  382,  35  N.  E.  633;  Dunham  v. 
Hastings  Pav.  Co.  56  App.  Div.  244,  67  N. 
Y.  Supp.  632;  Southard  v.  Boyd,  51  N.  Y. 
177 ;  Cummins  v.  Barkalow,  1  Abb.  App.  Dec 
479;  Milhank  v.  Jones,  127  N.  Y.  370,  28  N. 
E.  31;  Trist  v.  Child,  21  Wall.  441,  450,  suh 
nom.  Burke  v.  Child,  22  L.  ed.  623,  624. 

The  undertaking  of  the  plaintiff  being 
merely  to  elicit  the  truth  regarding  the  prac- 
tices of  the  whisky  trust,  and  not  to  secure 
l^slation,  it  cannot  in  any  aspect  be  held 
to  be  contrary  to  public  policy. 

Distilling  d  Cattle  Feeding  Co.  v.  People, 
156  111.  448,  41  N.  E.  188;  New  York  Ice  Co. 
V.  Cousins,  23  App.  Div.  660,  48  N.  Y.  Supp. 
799. 

The  contracts  having  been  executed,  and 
their  object  having  been  accomplished,  the 
defendants  are  not  in  a  position  to  set  up 
their  alleged  illegality. 

Faikney  v.  Reynous,  4  Burr.  2069;  Petrie 
v.  Hannay,  3  T.  R.  419;  Planters'  Bank  v. 
Union  Bank,  16  Wall.  483,  500,  21  L.  ed.  473, 
480;  Brooks  v.  Martin,  2  Wall.  70,  17  L.  ed. 
732;  National  Wall  Paper  Co.  v.  Hohbs,  90 
Hun,  288,  35  N.  Y.  Supp.  932;  Noble  v.  Mo- 
Gurk,  16  Misc.  461,  39  N.  Y.  Supp.  921; 
Wann  v.  Kelly,  2  McCrary,  628,  6  Fed.  554; 
McBlair  v.  Gibbes,  17  How.  237,  15  L.  ed. 
134;  Brooks  y.  Martin,  2  Wall.  70,  17  L.  ed. 
732. 

Messrs,  Charles  F.  Brown  and  John  J. 
Crawford,  with  Mr.  Charles  H.  Brush, 
for  respondents: 

The  agreements  were  contrary  to  public 
policy,  and  void. 

Campbell  v.  Seaman,  63  N.  Y.  568,  20  Am. 
Rep.  507 ;  Cogstoell  v.  Nevo  York,  N.  H.  d  H. 
R,  Co.  103  N.  Y.  10,  8  N.  E.  537;  Bohan  v. 
Port  Jei-vis  Gaslight  Co.  122  N.  Y.  18,  9  L. 
R.  A.  711,  25  N.  E.  246;  Booth  v.  Rome,  W. 
d  0.  Terminal  R.  Co.  140  N.  Y.  267,  24  L.  R. 
A.  105,  35  N.  E.  592. 

A  contract  which  has  for  its  object  the  de- 
preciation of  the  property  of  others  is  void.- 

Greenhood,  Pub.  Pol.  rule  194;  Fremont  v. 
Stone,  42  Barb.  169 ;  Adams  v.  Paige,  7  Pick. 
542;  Lumley  v.  Gye,  2  El.  &  Bl.  216. 

It  is  not  essential  to  show  that  the  wrong- 
ful ad  contemplated  by  the  contract  was  di- 
rected against  some  particular  individual. 

Providence  Tool  Co.  v.  Norris,  2  Wall.  45, 
54,  65,  17  L.  ed.  868,  870,  871 ;  Mills  v.  MilU, 
40  N.  Y.  543,  100  Am.  Dec.  535 ;  Oscanyan  v. 
Winchester  Repeating  Arms  Co.  103  U.  S. 
261,  26  L.  ed.  539;  Richardson  v.  Crandall, 
48  N.  Y.  348;  Greenhood,  Pub.  Pol.  rule  6. 

The  standard  for  official  conduct,  and  raC 
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the  conduct  of  citizens  in  their  dealings  with 
legislators  or  public  officials,  fixed  by  the 
law,  is  a  high  one. 

Trist  V.  Child,  21  Wall.  450,  sub  nom. 
Burke  v.  Child,  22  L.  ed.  624 ;  Lyon  v.  Mit- 
ohelly  36  N.  Y.  237,  93  Am.  Dec.  602;  Cary  v. 
Westet^  U,  Teleg,  Co,  47  Hun,  616;  Meguire 
V.  Coru-ine,  101  U.  S.  108,  25  L.  ed.  899. 

Werner,  J.,  delivered  the  opinion  of  the 
court: 

Before  proceeding  to  discuss  the  question 
whether  the  contract  under  which  the  plain- 
tiff makes  his  claim  is  void  as  being  repug- 
nant to  public  policy,  it  may  be  well  to  fix 
the  point  of  view  from  which  it  is  to  be  con- 
sidered. The  learned  counsel  for  the  appel- 
lant asserts  that  it  makes  a  vital  difference 
in  the  case  whether  the  referee's  decision  is 
to  be  regarded  as  a  determination  upon  the 
merits,  or  whether  it  is  to  be  treated  simply 
as  a  nonsuit.  It  appears  that,  after  the 
plaintiff  had  rested  his  case,  counsel  for  the 
defendants  moved  for  a  dismissal  of  the  com- 
plaint on  various  grounds ;  one  of  them  being 
that  the  contract  testified  to  by  the  plaintiff 
was  void  as  against  public  policy.  After  this 
motion  had  been  made  and  discusbed,  the 
referee  twice  adjourned  the  further  hearing 
of  the  case,  when  he  made  his  decision  in  the 
short  form,  in  which  he  finds  and  decides 
"that  the  defendants  are  entitled  to  judg- 
ment herein  against  the  plaintiff,  dis- 
missing the  plaintiff's  complaint,"  and  di- 
rects judgment  accordingly,  "upon  the 
ground  that  each  of  the  agreements  set  forth 
in  the  complaint  was  and  is  contrary  to  pub- 
lic policy  and  void,  and  that  the  plaintiff, 
therefore,  has  no  cause  of  action  against  the 
defendants  upon  either  of  said  agreements." 
As  the  "agreements"  referred  to  in  the  de- 
cision are  all  of  the  same  character,  and  in- 
volve but  one  question,  we  shall  refer  to  it  as 
a  single  contract.  In  form,  and  according  to 
the  decided  cases,  the  referee's  decision  was 
simply  a  nonsuit,  and  the  plaintiff  is  entitled 
to  have  it  so  treated.  8co field  v.  Hernandez , 
47  N.  Y.  313;  Place  v.  Hayward,  117  N.  Y. 
487,  23  N.  E.  25;  Ranbe  v.  Squier,  148  N.  Y. 
81,  42  N.  E.  516.  Such  a  decision  gives  a  de- 
feated plaintiff  the  right  to  have  it  reviewed 
in  the  light  of  the  facts  and  inferences  most 
favorable  to  him.  In  the  case  at  bar  this 
question  is  one  of  form,  rather  than  sub- 
stance, because  in  either  event  the  ultimate 
question  to  be  decided  is  whether  the  con- 
tract made  by  the  parties  under  the  condi- 
tions and  circumstances  testified  to  by  the 
plaintiff  is  valid  or  void. 

This  contract  is  assailed  on  the  ground  of 
public  policy.  Lord  Brougham  defined  "pub- 
lic policy"  as  "that  principle  of  the  law 
which  holds  that  no  subject  can  lawfully  do 
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that  which  has  a  tendency  to  be  injurious  to 
the  public  or  against  the  public  good,  which 
may  be  termed  the  policy  of  the  law,  or  pub- 
lic policy  in  relation  to  the  administration  of 
the  law."  In  many  of  its  aspects,  the  term 
"public  policy"  is  but  another  name  for  pub- 
lic sentiment ;  and,  as  that  is  often  transitory 
or  shifting,  it  lacks  the  permanency  upon 
which  fixed  principles  of  law  are,  or  should 
be,  based.  Tliere  are,  however,  other  phases 
of  public  policy  which  are  as  enduring  and 
immutable  as  the  law  of  gravity.  One  of 
them  is  that,  as  applied  to  the  law  of  con- 
tracts, courts  of  justice  will  never  recognize 
or  uphold  any  transaction  which,  in  its  ob- 
ject, operation,  or  tendency,  is  calculated  to 
be  prejudicial  to  the  public  welfare.  That 
sound  morality  and  civic  honesty  are  comer 
stones  of  the  social  edifice  is  a  truism  which 
needs  no  re-enforcement  by  argument.  It 
may,  therefore,  be  taken  for  granted  that, 
whenever  our  courts  are  called  upon  to  scru- 
tinize a  contract  which  is  clearly  repugnant 
to  sound  morality  and  civic  honesty,  they 
need  not  look  long  for  a  well  fitting  defini- 
tion of  "public  policy,"  nor  hesitate  in  its 
practical  application  to  the  law  of  contracts. 
This  18  no  new  doctrine,  for  it  was  the  law  in 
the  time  of  Lord  Chief  Justice  Wilmot,  when 
he  said :  "It  is  the  duty  of  all  courts  of  jus- 
tice to  keep  their  eye  steadily  upon  the  inter- 
est of  the  public,  even  in  the  administration 
of  commutative  justice;  and  when  they  find 
on  action  is  founded  upon  a  claim  injurious 
to  the  public,  and  which  haa  a  bad  tendency, 
to  give  it  no  countenance  or  assistance  in 
foro  oivili,"  Low  v.  Peers,  Wilmot's  Notes, 
378. 

Let  us  now  look  at  the  contract  which  the 
plaintiff  seeks  to  enforce  in  this  action.  It 
is,  in  effect  and  substance,  a  contract  to  pay 
the  plaintiff  the  whole  or  a  part  of  the  prof- 
its resulting  from  speculations  in  the  stock 
of  a  corporation,  undertaken  by  the  defend- 
ants pursuant  to  advance  information  fur- 
nished them  by  the  plaintiff  as  to  the  prob- 
able course  and  developments  of  a  congres- 
sional investigation  into  the  affairs  and 
methods  of  said  corporation,  instituted  and 
encouraged  by  the  plaintiff  as  a  prosecuting 
witness,  and  in  other  ways.  The  investiga- 
tion was  intended  to,  and  did,  seriously  im- 
pair the  reputation  of  said  corporation,  and 
resulted  in  a  substantial  decline  in  the  mar- 
ket price  of  its  stock.  This  was  the  end 
aimed  at  in  said  contract.  The  plan  agreed 
upon  between  tlie  plaintiff  and  the  defend- 
ants contemplated  the  sale,  at  a  given  price, 
of  stock  which  they  did  not  have,  but  which 
they  expected  to  be  able  to  purchase  at  « 
lower  price  in  consequence  of  the  investiga.i 
tion  referred  to.  The  anticipated  profit  wae 
to  be  the  diiierei^|^l|^^een  the  selling  and 
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1>UTcha8uig  price  of  the  stocK.  The  allega- 
tions of  the  complaint  suggest  the  great  ex* 
tent  to  which  the  plaintiff  believed  he  Nvas  to 
be  benellted  by  the  defendants'  operations 
under  this  contract,  and  the  answer  admits 
enough  to  prove  that  plaintiff's  interest  in 
it  was  at  least  a  substantial  one.  The  fidel- 
ity and  zeal  with  which  the  plaintiff  per- 
formed his  part  of  the  contract  is  clearly 
shown  by  the  voluminous  telegraphic  and 
written  correspondence  which  appears  in  the 
record.  In  its  final  effect,  wo  have  here  a 
case  in  which  it  is  alleged  and  proved  that 
the  consideration  of  the  contract  sought  to 
be  enforced  iff  the  fruit  of  a  legislative  inves- 
tigation instituted,  prosecuted,  and  encour- 
aged by  the  plaintiff.  That  such  a  contract 
IB  one  which,  in  its  object,  operation,  and  ten- 
dency, is  calculated  to  be  prejudicial  to  the 
public  welfare,  ought  not  to  be  doubted  for 
a  moment.  Why  ?  Not  because  the  plaintiff 
was  in  fact  necessarily  dishonest  or  corrupt 
in  instituting  and  prosecuting  the  investiga- 
tion, nor  yet  because  the  charges  preferred 
against  the  offending  corporation  were  not 
true,  but  because  the  plaintiff  voluntarily  ac- 
quired a  pecuniary  interest  in  the  result  of 
the  investigation,  which  might  subject  not 
only  him,  but,  through  him,  others,  to  the 
temptations  and  allurements  which  human 
experience  has  proved  to  be  potent  in  sacri- 
ficing sound  morality  and  honesty  to  that 
greed  and  cupidity  which  not  infrequently 
beget  perjury,  bribery,  and  other  moral  de- 
linquency incompatible  with  the  public  weal. 
But  just  here  counsel  for  the  plaintiff  in- 
terjects the  suggestion  that  he  is  entitled 
to  all  the  favorable  inferences  that  may  be 
drawn  from  the  testimony;  that,  since  his 
efforts  to  procure  an  investigation  were  be- 
gun before  the  making  of  the  contract  in 
suit,  it  is  not  to  be  presumed  that  he  was  or 
could  be  improperly  influenced,  or  that  he 
would  be  led  to  improperly  influence  others 
by  the  financial  interest  which  he  subse- 
quently acquired  in  the  results  of  the  inves- 
tigation. It  is  true  that,  under  the  rule  en- 
titling the  plaintiff  to  all  the  favorable  infer- 
ences that  may  legitimately  be  drawn  from 
the  testimony  we  must  assume  that  plain- 
tiff's first  efforts  to  procure  a  legislative  in- 
vestigation of  the  corrupt  and  evil  methods 
of  the  whisky  trust  were  innocent  and  com- 
mendable, but  it  is  equally  true  that  before 
his  laudable  efforts  had  borne  any  fruit  he 
changed  his  status  from  that  of  a  disinter- 
ested citizen  to  that  of  an  interested  party. 
His  original  purpose,  to  protect  and  pre- 
serve tlie  legitimate  business  with  which  he 
had  long  been  identified,  against  the  unlaw- 
ful and  insidious  encroachments  of  an  un- 
scrupulous corporation,  was  ccMnmcndable 
and  worthy.  Had  he  persevered  in  his  first 
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designs  and  motives,  their  effect  upon  the 
public  would  have  been  above  criticism.  But 
favorable  inferences  cannot  stand  against 
positive  testimony.  It  is  in  evidence  that, 
before  the  plaintiff's  early  efforts  to  obtain 
governmental  aid  had  promised  any  results, 
he  entered  into  the  contract  in  suit.  Over 
his  own  signature  the  plaintiff  declared  his 
inability  to  proceed  without  financial  aid, 
and  later  on,  in  the  same  unequivocal  man- 
ner, he  admitted  that,  pursuant  to  the  con- 
tract under  discussion,  he  instituted  the  in- 
vestigation, at  his  own  expense  and  efforts 
furnished  the  testimony,  and  procured  the 
result  which  eventuated  in  the  profit  which 
he  now  seeks  to  recover.  It  is,  as  the  referee 
herein  has  well  said,  "the  right  of  every  citi- 
zen to  petition  a  legislative  body  in  respect 
to  any  existing  matter  or  condition  of  things 
within  its  jurisdiction,  which  may  be  preju- 
dicial to  his  personal  rights  or  interests,  or 
which  he  may  deem  to  be  a  public  evil,  and 
to  lay  before  the  body,  by  proper  means  and 
in  a  proper  manner,  the  grounds  of  his  com- 
plaint, and  his  reasons  for  demanding  its  in- 
tervention." Had  the  plaintiff  maintained 
the  attitude  of  such  a  petitioner,  he  could  not 
now  be  criticised.  But  when  he  has  volunta- 
rily abdicated  that  position  for  one  in  which 
his  every  movement  is  coupled  with  an  inter- 
est that  cannot  be  disassociated  from  ulti- 
mate gain  or  loss,  depending  in  some  degree 
upon  the  success  of  his  own  efforts,  it  is  not 
diflicult  to  see  that  he  is  no  longer  purely  an 
advocate  for  the  public  good,  but  an  inter- 
ested party,  seeking  to  further  his  own  ends 
by  means  that  may  be,  if  they  are  not  in  fact, 
immoral,  corrupt,  and  destructive  of  public 
welfare.  « 

Although  there  are  no  cases  directly  in 
point,  we  think  the  principle  underlying 
these  views  is  sustained  by  many  authori- 
ties. In  Mills  V.  Mills,  40  N.  Y.  546,  100  Am. 
Dec.  535,  the  action  was  brought  to  enforce 
specific  performance  of  a  contract  to  convey 
land,  the  consideration  for  which  was  the 
plaintiff's  agreement  to  give  all  the  aid  in  his 
power,  and  to  use  his  interest,  influence,  and 
exertions  to  procure  the  passage  of  a  law 
granting  to  the  defendant  ai^d  others  the 
right  to  build  and  operate  a  railroad.  In 
holding  the  contract  void,  this  court  said: 
"It  is  not  necessary  to  adjudge  that  the  par- 
ties stipulated  for  corrupt  action,  or  that 
they  intended  that  secret  and  improper  re- 
sorts should  be  had.  It  is  enough  that  the 
contract  tends  directly  to  those  results.  It 
furnishes  a  temptation  to  the  plaintiff  to  re- 
sort to  corrupt  means  or  improper  devices  to 
influence  legislative  action."  In  Atcheson  v. 
Mallon,  43  N.  Y.  147,  3  Am.  Rep.  678,  it  was 
held  that  an  agreement  between  parties  tend- 
ing to  lessen  rivalry  in  bidding  upon  public 
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work  WM  void  as  against  public  policy,  even 
though  it  did  not  appear  that  the  agreement 
was  actually  detrimental  to  public  interests. 
In  Richardson  v.  Crandall,  48  N.  Y.  348,  the 
plaintiff  was  engaged  in  furnishing  men  to 
fill  the  quotas  of  certain  counties  for  mili- 
tary service  under  a  call  from  the  President. 
The  defendant,  as  provost  marshal,  exacted 
from  the  plaintiff  a  bond  that  the  men  fur- 
nished would  not  desert.  It  was  held  that 
any  discretion  which  the  provoet  marshal 
had  should  have  been  exercised,  uninfluenced 
by  the  security  exacted,  and  the  taking  of 
the  pledge  was,  therefore,  against  public  pol- 
icy. To  the  same  effect  is  Promdence  Tool  Co, 
V.  Norria,  2  Wall.  64,  17  L.  ed.  870,  where  it 
was  held  that  an  agreement  to  procure  from 
the  government  a  contract  for  firearms  was 
offensive  to  public  policy,  and  therefore  void. 
S<>,  a  contract  for  ''lobby  services,"  to  secure 
tl^e  passage  of  a  bill  providing  for  the  pay- 
ment of  a  claim,  has  been  held  void  by  the 
Supreme  Court.  Trisi  v.  Child,  21  Wall. 
441,  8uh  nom.  Burke  v.  Child,  22  L.  ed.  623. 
In  Meguirc  v.  Corvoine,  101  U.  S.  108,  26  L. 
ed.  899,  it  w^as  held  that  a  contract  between 
A  and  B,  whereby  the  former  agreed  to  se- 
cure the  appointment  of  the  latter  as  spe- 
cial counsel  in  certain  government  cases,  and 
to  assist  him  in  the  defense  thereof,  upon  tfie 
consideration  that  A  should  have  one  half  of 
the  fee  received  by  B,  was  contrary  to  public 
policy.  'J'o  the  same  effect  is  Oscanyan  v. 
Winchester  Repeating  Arm$  Co.  103  U.  8. 
261,  26  L.  ed.  639. 

The  authorities  relied  upon  by  the  plain- 
tiff (appellant)  are  distinguishable  from  the 
case  at  bar  and  those  cited  in  support  of 
the  judgment  herei^.  It  is  a  fundamental 
principle  of  the  common  law  that  what  a 
person  may  lawfully  do  for  himself  he  may 
do  through  his  agents  and  servants.  Early 
in  tlie  history  of  this  coui*t  that  principle 
was  applied  to  a  contract  by  which  one  party 
agreed,  for  compensation,  to  aid  another  in 
prosecuting  a  claim  against  the  state.  This 
court  said:  "A  party  who  has  a  claim 
against  the  state  may  employ  persons  to  pre- 
sent and  urge  it,  with  proofs  and  arguments 
before  the  tribunal  authorized  to  act  upon 
it.  Tliis  is  not  within  the  principle  which 
renders  agreements  to  compensate  a  person 
for  privately  soliciting  individual  members 
of  the  legislature,  or  other  public  bodies,  to 
act  in  favor  of  a  claim  or  measure,  void." 
Sedgicick  v.  Stanton,  14  N.  Y.  289.  Similar 
cases  in  the  supreme  court  are  Russell  v. 
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Barton,  06  Barb.  639,  and  Cory  ▼.  Western 
U.  Teleg.  Co.  20  Abb.  N.  C.  337.  In  Cheae- 
Ir^ugh  V.  Conover,  140  N.  Y.  382,  35  N.  E. 
633,  which  is  strongly  relied  upon  by  the 
plaintiff,  this  court  reiterated  the  rule  that 
"it  is  the  right  of  every  citizen  interested  in 
any  proposed  legislation  to  employ,  and  agree 
to  pay,  an  agent  to  draft  a  bill,  and  fairly 
and  openly  to  explain  it  to  a  legislative  com- 
mittee or  any  member  of  the  legislature,  and 
ask  to  have  it  introduced;  and  a  contract 
which  does  not  call  for  more,  and  services  un« 
der  it  which  do  not  go  further,  are  not 
against  policy."  In  that  case  there  was,  how- 
ever, a  question  of  fact  as  to  what  the  agree- 
ment was,  and  that  question  waa  fairly  sub- 
mitted to  the  jury,  under  proper  instructions. 
By  their  verdict  for  the  plaintiff  the  jury  de- 
cided that  the  contract  was  one  for  purely 
professional  services,  and  it  waa  in  the  light 
of  this  finding  that  the  judgment  was  sus- 
tained, although  this  court  took  occasion  to 
say:  ''If  the  plaintiff  waa  employed  to  ren- 
der what  are  commonly  called  lobby  services 
in  procuring  the  legislation  desired  by  the  de- 
fendant, then  he  should  have  been  defeated 
in  his  action.  Such  contracts  are  condemned 
as  against  public  policy,  and  the  rules  ap- 
plicable to  them  are  laid  down  in  many  deci- 
sions;" citing  cases. 

The  foregoing  list  of  cases  might  be 
swelled  by  many  others  to  illustrate  the  va- 
riety of  conditicms  under  which  questions  of 
public  policy  have  had  t6  be  considered  in  de- 
termining the  validity  of  contracts;  but 
enough  have  been  cited  to  show  how  different 
is  the  case  at  bar  from  all  others  that  we 
have  seen,  and  how  obviously  applicable  to 
the  contract  in  suit  is  the  principle  of  public 
IK)liGy  which  forbids  the  enforcement  of  such 
contracts  as  may,  in  their  nature,  be  injuri- 
ous to  the  public.  This  is  not  the  case  of  a 
person  employed  in  a  professional  capacity 
to  work  openly  and  publicly  in  a  matter  of 
legislative  concern,  but  of  a  man  who  agrees 
to  furnish  the  testimony  for  a  legislative  in- 
vestigation, in  exchange  for  a  share  of  the 
profits  which  such  an  investigation  will  pro- 
duce to  one  who  is  favored  with  inside  and 
advance  information  as  to  its  probable  prog- 
ress and  effect. 

The  judgment  helow  should  he  affirmed, 
with  costs. 

Parker,  Ch.  J.,  and  Orfty,  Halght, 
Martin,  and  CvUen,  JJ.,  concur.  Bart« 
lett,  J.,  not  voting. 
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NEBRASKA  SUPREME  COURT, 


E.  ZABRISKIB 

17. 

GREATER  AMERICA  EXPOSITION  COM- 
PANY et  al.,  Appta. 


(. 


.Nel).. 


.) 


•I.  A  mecKanie'a  lien  attaches  to  a 
leasehold  Interest  and  to  buildings  erect- 
ed by  ODe  tenant  and  sold  to  another,  who  has 
acquired  a  lease  of  the  same  interest,  and  this 
notwithstanding  the  removal  of  the  build- 
IniTB  at  the  end  of  the  term  is  expressly  re- 
quired by  the  lease. 

(February  17,  1908.) 

^Headnote  by  I>obingieb,  C 


A  PPEAL  by  defendants  from  a  decree  of 
^  District  Court  for  Douglas  County  in 
favor  of  plaintiff  in  an  action  brought  to 
foreclose  a  mechanic's  lien.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woolwortli  Sb  MoHvsh  and 
T.  J.  Maboney,  for  appellants: 

The  buildings  in  question  are  not  properly 
subject  to  mechanics'  liens. 

Progress  Press  Brick  4o  MaoK  Co.  v. 
Gratiot  Brick  d  Quarry  Co.  161  Mo.  601,  62 
S.  W.  401 ;  Springfield  Foundry  d  Maoh.  Co. 
V.  Cole,  130  Mo.  1,  31  S.  W.  922. 

The  magnitude  of  the  improvements  erect- 
ed for  trade  purposes  does  not  alter  or  af- 
fect their  character  as  trade  fixtures. 


NOTB. — Mechanics*  liens  upon  huUdings  disUnoi 
from  the  land. 

I.  Bcope,  369. 
II.  Introduction,  369. 

III.  In  general,  36U. 

IV.  Erection  upon  land  of  a  stranger,  370. 
V.  Estension    of    erection    upon    adjoining 

land,  378. 
VI.  Erection  by   husband  upon  wife's   land, 

374. 
VII.  Erection  upon  homestead  lands,  376. 
VIII.  Erection  upon  leasehold  estates,  376. 
IX.  Erection  by  vendee  of  the  land  under  a 

contract  of  purchase,  380. 
X.  Erection  upon  land  vested  in  third  parties 
by  deed  of  trust,  381. 
XI.  Failure  of  description  of  the  land  in  af- 
fidavit of  claim,  382. 
XII.  Sutnmary;  3S2. 

I.  Scope, 

This  note  alms  to  include  all  cases  of  the  de- 
mand or  allowance  of  a  mechanic's  lien  upon  a 
building  without  extending  it  to  any  interest 
in  the  land.  Further,  cases  of  the  nature  of 
Zabbiskib  v.  Qbeatisr  America  Exposition 
Co.^  discussing  the  right  to  attach  the  lien  to 
buildings  erected  by  a  lessee  and  to  his  interest 
in  the  leased  lands,  are  also  included;  but  the 
attempt  has  been  to  confine  the  collation  of  de- 
cisions along  this  line  to  those  where  it  is  ap- 
parent that  the  lienor  relied  upon  the  building 
as  his  real  source  of  reimbursement,  the  pur- 
chaser at  the  sale  haying  the  right  to  remove 
the  structure  from  the  premises,  and  where  the 
question  as  to  the  right  to  thus  practically 
reach  a  building  without  sensibly  affecting  the 
land  upon  which  it  is  located  arises  in  some  de- 
gree. Those  decisions  to  the  effect  that,  where 
A  prior  encumbrance  exists  as  to  the  land,  the 
lienor  may  enforce  his  lien  only  against  the 
building  constructed  by  him,  are  not  included, 
for  the  reason  that  they  go  to  the  question  of 
the  priority  or  manner  of  enforcement  of  the 
lien,  rather  than  to  its  inherent  nature. 

II.  Introduction, 

Mechanics*  liens,  which  are  purely  a  creation 
of  statute  in  the  United  States,  were  unknown 
either  at  common  law  or  In  equity,  and  no  simi- 
lar legislation  is  found  in  England.  The  prln* 
<2  L.  R.  A.  21 


dpte  upon  which  the  statutes  are  made,  and 
theifr  object,  are  to  subject  land  to  a  Hen  for 
the  material  and  labor  expended  in  the  construc- 
tion of  buildings  which  have,  by  being  placed 
upon  the  land,  become  a  part  thereof.  Thus, 
it  follows  that,  where  the  building  and  land  are 
not  owned  by  the  same  party,  or  are  in  any 
way  separate  in  interest,  under  the  strict  prin- 
ciple according  to  which  the  statutes  were 
framed  the  lien  must  fail,  which  would,  of 
course,  very  often  operate  as  a  hardship  to  the 
mechanic.  Legislation  has  been  adopted  in 
some  instances  to  meet  these  exceptional  condi- 
tions, and  decisions  made  thereunder,  as  well 
as  those  made  by  the  courts  in  the  absence  of 
such  legislation,  construing  and  applying  the 
general  mechanics*  Hen  laws  to  the  exceptions! 
faces,  are,  very  largely,  the  material  of  this 
note. 

III.  In  general. 

In  discussing  generally  the  mechanics'  lien 
law,  and  holding  sped  Heal  ly  that  a  floating  dry 
dock  Is  not  a  building  or  fixture  within  its 
meaning,  the  court,  in  Coddlngton  v.  Beebe 
(1863)  31  N.  J.  L.  477,  States  that  it  was  be- 
cause of  the  increased  value  of  the  land  in  the 
hands  of  the  owner  by  reason  of  the  building, 
that  the  lien  was  given  by  statute,  and,  there- 
fore. If  the  land  and  building  by  any  chance  be- 
come separated,  the  lien  is  lost  on  both, — on  the 
laud  because  it  has  lost  the  building  and  in- 
creased value  thereby  given  to  it,  and  on  the 
building  because  It  is  separate  from  the  land. 
In  regard  to  trade  fixtures,  the  court  says : 
"If  the  lien  attaches  to  it  while  it  Is  still  a 
fixture,  and  so  land,  the  special  fl.  fa.  sells  the 
building  and  the  interest  in  the  land  of  the  own- 
er of  the  building,  and  the  purchaser  under  it 
can  remove  It,  in  the  same  manner  as  the  owner 
could  before  the  Hen  attached,  by  virtue  of  its 
being  a  trade  fixture.  But,  if  the  owner  of 
the  building  remove  it  as  a  trade  fixture  before 
the  lien  attaches,  the  lumber  merchant  cannot 
fasten  it  on  anybody  else's  land.  He  cannot 
attach  his  Hen  to  the  land  because  the  building 
is  not  there,  nor  to  the  building  because  the 
land  liable  to  the  lien  is  not  there." 

But  in  Steigleman  v.  McBrlde  (1855)  17  III. 
3(X),  where  the  building  vas  removed  from  the 
ground  upon  which  It  was  originally  erected, 
and  was  afterwards  repaired  upon  the  new  loca- 
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Nedkasra  Supseme  Court. 


Fib  . 


Conrad  ▼.  Saginaw  Min.  Co.  54  Mich.  249, 
62  Am.  Rep.  817,  20  N.  W.  40;  Vendome 
Turkish  Bath  Co.  v.  Schettler,  2  Wash.  457, 
27  Pac.  70;  Ca/i-roll  v.  Shooting  the  Chutes 
Co.  85  Mo.  App.  563. 

Messrs.  Hamilton  Sc  Maxwell,  for  ap- 
pellee: 

The  buildings  in  question  were  subject  to 
mechanics'  liens. 

Neb.  Comp.  Stat.  chap.  64,  §  1 ;  Stevens  v. 
BurnJiam,  62  Neb.  672,  87  N.  W.  546; 
Moore  v.  Vaughn,  42  Neb.  696,  60  N.  W.  914; 
Waterman  v.  Stout,  38  Neb.  397,  66  N.  W. 
987 ;  Henry  d  C.  Co.  v.  Fisherdicky  37  Neb. 
207,  55  N.  W.  643 ;  Pickens  v.  Plattsmouth 
Land  rf  Invest.  Co.  31  Neb.  585,  48  N.  W. 
473;  Uathatcay  v.  Davis,  32  Kan.  693,  5 
Pac.  31;  Choteau  ▼.  Thompson,  2  Ohio  St. 
114. 


liObincfter,  C,  filed  the  following  opin- 
ion: 

This  is  a  suit  to  foreclose  a  statutory  lien 
for  materials  furnished  and  labor  per- 
formed in  repairing  certain  buildings  of  the 
Greater  America  Exposition  at  Omaha.  The 
company  which  promoted  and  carried  on  this 
exposition  acquired  its  interest  in  these 
buildings  and  the  land  whereon  the  same 
were  situated  through  an  instrument  execut- 
ed by  a  purchaser  from  the  Trans-Mississip- 
pi &  International  Exposition,  which  had 
maintained  a  similar  enterprise  on  the  same 
site  during  the  previous  year.  This  instru- 
ment purported  to  pass  *'all  the  buildings, 
fences,  trees,  shrubs,  plants,  colonnades, 
l>ooths,  water  and  sewer  pipes,  electric  plant, 
wires,  appliances,  appurtenances,  .  ,  . 
and  also  all  right,  title,  and  interest,  includ- 


tion,  It  was  held  that  the  liens,  being  against 
the  laud,  were  enforceable,  not  against*  the 
buildings,  but  agaiust  each  of  the  premises  to 
the  extent  of  the  repairs  done  upon  each. 

In  Kentuclcy,  by  the  act  of  1831,  the  me- 
chanic's lien  attached,  alone,  to  the  building 
constructed  or  repaired  for  which  materials  had 
been  furnished ;  but  the  act  was  amended  by  one 
of  1834,  extending  the  lien  to  the  interest  of  the 
employer  in  the  premises  upou  which  tlie  build- 
ing so  constructed  or  repaired  was  situated. 
Orr  y.  Batterton  (1853)   14  B.  Mon.  100. 

The  foreclosure  of  a  mechanic's  lien  upon  the 
building  alone  was  held  erroneous  in  Early  v. 
Burt  (1886)  68  Iowa,  716,  28  N.  W.  35.  wheu 
there  did  not  appear  to  be  any  prior  lien  ou 
the  land ;  as,  by  the  sale  of  the  building  alone, 
and  its  removal  from  the  premises,  the  owner's 
right  to  redeem  from  the  sale  would  be  defeated. 

A  mechanic's  lien  was  attempted  to  be  had 
only  upon  a  mill,  tramway,  boarding  house,  and 
other  structures  belonging  to  a  mining  claim, 
in  Williams  v.  Mountaineer  Gold  Min.  Co.  10*2 
Cal.  134,  34  Pac.  702,  36  Pac.  388,  but  the 
court  held  that  the  lien  should  have  been  taken 
out  on  the  whole  claim,  under  a  statute  pro- 
Tiding  that  "any  person  who  performs  labor  in 
any  mining  claim  or  claims  has  a  Hen  upon  the 
same,  and  the  works  owned  and  used  by  the 
owners  for  reducing  the  ores  from  such  mining 
claim  or  claims,  ...  or  materials  fur- 
nished." etc. 

In  deciding  that  a  justice  of  the  peace  has 
not  jurisdiction  to  enforce  a  mechanic's  lien  be- 
cause real  estate  is  involved,  the  court,  in  Cot- 
ton V.  Penzel  (1884)  44  Ark.  484,  says  that  it 
was  the  obvious  design  of  the  mechanics'  lien 
statute  that  the  lien  should  attach  in  every  in- 
stance to  real  estate,  and  not  reach  mere  per- 
sonal property,  and  that  it  is  necessary  that 
the  person  who  builds  should  have  some  estate 
in  the  land. 

But  in  Smith  v.  Phelps  (1876)  63  Mo.  588, 
It  is  said,  arguendo,  that  "in  the  mechanics' 
lien  law  it  seems  to  have  been  the  intent  of  our 
legislature  to  protect  the  title  of  the  mechanic 
to  a  reimbursement  for  his  expenditure  in 
money  or  labor  on  the  house  he  builds,  by  giv- 
ing him  a  right  to  the  house,  if  all  other  means 
of  remedy  fail." 

And,  in  holding  that  a  lien  may  not  be  taken 
against  laud  for  work  done  in  tearing  down  an 
old  house,  it  is  said  in  Holzhour  ▼.  Meer  (1875) 
62  L.  R.  A, 


.59  Mo.  434:  "A  lien  may  be  taken  against 
buildings  or  improvements  without  the  land, 
but  it  cannot  he  taken  against  the  land  alone 
unless  these  necessary  attachments  are  upon  it'* 
These  decisions,  however,  do  not  represent  the 
present  doctrine  in  Missouri,  as  shown  by  later 
.?ases  in  division  XI. 

Also,  a  mechanic's  lien  was  allowed  against 
the  buildings  in  Buchanan  v.  Smith  (1870)  43 
Mi86.  00,  where  there  had  been  a  bona  fide  sale 
of  the  premises  to  an  innocent  purchaser  with- 
out notice,  for  a  valuable  consideration. 

In  Hugnes  v.  Torgerson,  90  Ala.  346,  16  L. 
R.  A.  600.  11  So.  209,  by  the  judgment  in  an 
action  against  an  administrator  for  a  sum  due 
for  work  and  Ialx)r  and  seeking  to  enforce  a 
mechanic's  Hen  upon  a  building  and  lot,  the  lien 
was  declared  only  on  the  building,  and  not  on 
the  lot.  And  it  appeared  that  a  statement,  pre- 
viously filed  in  the  ofllce  of  the  judge  of  pro- 
bate, also  claimed  a  lien  on  the  building  only, 
and  not  ou  the  lot  It  was  stated,  merely,  that, 
under  the  statute,  this  could  be  done,  and  that 
the  lien  declared  could  not  extend  beyond  the 
claim  as  asserted  in  the  statement  filed. 

A  similar  action  and  judgment  were  had  in 
May  &  T.  Hardware  Co.  v.  McConnell,  102  Ala. 
577,  14  So.  768. 

IV.  Erection  upon  land  of  a  stranger. 

The  decisions  are  about  evenly  divided  as  to 
the  right  of  a  mechanic  to  a  lien  upon  the  build- 
ing alone,  when  the  land  is  owned  by  a  third 
party.  Those  more  strictly  construing  the  stat- 
utes hold  that  there  can  be  no  lien  apart  from 
the  land,  unless  express  provision  therefor  is 
made  by  statute. 

In  Belding  v.  Cushlng  (1854)  1  Gray,  576, 
the  court  declares  that  the  intent  of  the  stat- 
utes providing  for  mechanics'  liens  was  to  pro- 
vide the  means  for  imposing,  in  behalf  of  la- 
borers and  mechanics,  a  lien  upon  real  estate 
only,  and  not  upon  personal  property  upon 
which  they  have  bestowed  labor  and  personal 
service ;  that  the  lien  is  not  to  be  upon  either 
the  land  or  building,  but  upon  what  they  both 
together  constitute,  which  is  the  real  estate. 
And  a  mechanic  was  not  allowed  a  lien  upon 
either  the  building  or  land,  where  the  structure 
was  erected  for  one  who  did  not  own  the  land, 
and  had  no  authority  from  the  owner  thereof 
to  contract  for  the  construction  of  the  build- 
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Ing  leaseholds,  of  the  said  Trans-Mississippi 
and  International  Exposition  to  or  in  the 
9aid  exposition  grounds."  But  this  grant 
was  expressly  made  "subject  to  the  con- 
tracts, agreements,  and  obligations  of  the 
Trans-Mississippi  and  International  Exposi- 
tion with  the  various  property  holders  in 
the  city  of  Omaha  to  restore  to  their  orig- 
inal condition  the  grounds,  buildings,  and 
property  taken  possession  of  or  occupied  by 
the  said  Trans-Mississippi  and  International 
Exposition."  The  Greater  America  Exposi- 
tion Company  also  entered  into  a  lease  for 
cme  year  with  the  fee  owner  of  the  grounds 
on  which  the  buildings  were  situated,  by 
which  it  undertook:  ''That  it  will  use  said 
lands  for  exposition  purposes  only;  that  by 
and  upon  the  expiration  of  the  term  herein 
limited  it  will  refill  in  a  thoroughly  good 


and  substantial  manner  all  excavations  at 
any  place  and  time  made  on  said  lands  since 
the  entry  thereon  of  said  Trans-Mississippi 
ft  International  Exposition ;  that  by  and  up- 
on the  expiration  of  the  term  herein  limited 
it  will  remove  from  said  lands  all  buildings 
and  structures  and  all  d^bri^  of  every  de- 
scription whatsoever."  One  of  the  buildings 
in  which  the  materials  sued  for  was  used  is 
thus  described  by  a  witness,  and  the  descrip- 
tion will  apply  generally  to  the  buildings  in 
controversy :  ''The  power-plant  building  was 
constructed  of  heavy  timbers  as  framework, 
and  sheeted  outside  with  corrugated  iron,  al- 
so roofed  with  corrugated  iron;  and  the 
foundation  of  the  building  consists  of  pil- 
ing driven  in  the  ground,  and  the  founda- 
tion timbers  fastened  to  the  same.  The  floor 
was  of  wood  construction, — that  is,  the  map 


Ing.  But  the  statutes  in  force  at  the  time  of 
this  decision  were  followed  by  later  ones,  and 
the  decision  itself  is  expressly  superseded  by 
Forbes  v.  Mosquito  Fleet  Yacht  Club  (1900) 
175  Mass.  436,  56  N.  B.  616,  infra,  VIII. 

The  erection  of  a  house  upon  a  lot  to  which 
the  owner  of  the  house  had  no  title  was  held, 
in  UDderblll  y.  Corwln  (1854)  15  111.  556,  to 
give  no  lien  upon  either  the  house  or  lot ;  and, 
consequently,  the  removal  of  the  house  to  an- 
other lot,  which  the  builder  did  own,  was  held 
to  transfer  no  lien. 

In  Huff  V.  Jolly  (1889)  41  Kan.  587,  21  Pac. 
640,  in  holding  that  one  having  no  interest  in  a 
lot  cannot  create  a  Hen  on  the  lot  or  build- 
ing for  materials  furnished,  the  court  says: 
"Under  the  statute,  no  lien  attaches  to  the 
t>nilding  unless  the  person  with  whom  the  con- 
tract is  made  has  some  interest  or  estate  in  the 
land  on  which  it  is  situate.  The  Hen  is  upon 
the  realty  with  the  building  attached,  to  the 
extent  of  the  ownership  of  the  one  who  con- 
tracted for  the  construction  of  the  building, 
and  no  further ;  and,  if  there  is  no  ownership, 
there  is  no  lien  on  either  land  or  building." 

Following  Fathman  &  M.  Planing  Mill  Co.  v. 
Christophel,  60  Mo.  App.  106,  infra,  VI.,  it  was 
held,  in  State  use  of  Long-Bell  Lumber  Co.  v. 
Halley  (1897)  71  Mo.  App.  200,  that,  with  the 
exceptions  made  by  statute  of  improvements 
placed  on  leased  or  mortgaged  premises  under 
contracts  with  the  lessee  or  mortgagor,  there 
cannot  be  a  mechanic's  lien  upon  a  building  sep- 
arate from  the  land.  In  this  Instance  the 
building  and  land  were  owned  by  separate  par- 
ties, without,  so  far  as  appearing,  either  of  the 
relations  above  stated,  as  required  by  the  stat- 
ute, existing  between  them. 

A  building  was  erected  by  a  father  upon  his 
own  land,  with  his  own  money,  designed  for  the 
use  of  his  son,  who  made  the  contract  and  sup- 
erintended the  building,  but  had  no  legal  inter- 
est therein  or  In  the  land.  The  material  man 
attempted  to  enforce  his  Hen  against  the  con- 
tractor and  the  son.  But  the  court  says  that 
the  lien  law  manifestly  contemplates  that  the 
party  by  whom  a  building  is  erected,  and  against 
whom  the  Hen  Is  to  be  enforced,  shall  have  some 
estate  or  interest  in  the  land,  as  owner,  tenant, 
or  otherwise,  and  the  lien  must  operate,  not 
only  upon  the  building,  but  also  upon  the  In- 
terest or  estate  of  the  owner  thereof  in  the  land 
62  L.  R.  A. 


upon  which  it  is  situated.     Babbitt  v.  Condon 
(1858)  27  N.  J.  L.  154. 

Arguendo,  it  was  said  in  Front  Street  Cable 
R,  Co.  V.  Johnson  (1891)  2  Wash.  112,  11  L. 
R.  A.  603,  25  Pac.  1084 :  ^The  Hen  is  given 
upon  the  structure  and  the  land  upon  which  it 
is  erected,  and,  unless  there  can  be  a  Hen  upon 
the  land,  there  can  be  none  upon  the  structure." 
This,  however,  was  the  case  of  the  construction 
of  a  street  railway,  the  fee  to  the  land  upon 
which  it  was  constructed  being  in  the  city. 

A  mechanic's  lien  was  sought  to  be  imposed 
upon  the  building  only,  for  materials  entering 
into  its  construction,  in  Gull  River  Lumber  Co. 
V.  Briggs  (1900)  9  N.  D.  485,  84  N.  W.  349, 
under  the  claim  that  the  state  was  the  owner  in 
fee  of  the  land  upon  which  it  was  situated,  and 
that  the  person  authorising  the  erection  of  the 
building  did  so  without  any  contract  to  that  ef- 
fect with  the  state,  and  was,  therefore,  not  the 
"owner"  of  the  land,  within  the  meaning  of 
the  statute  providing  for  a  lien  upon  both  the 
land  and  structure.  But  the  court  denied  the 
relief  asked  for,  holding  that,  under  the  exist- 
ing Revised  Statutes,  the  building  alone  could 
be  sold  and  removed  only  in  two  cases:  (1) 
When  the  Interest  in  the  land  of  the  owner  of 
the  building  is  only  a  leasehold  which  becomes 
forfeited;  and,  (2)  where  there  are  prior  en- 
cumbrances upon  the  land.  It  was  stated'  that, 
under  former  laws,  a  plaintiff  could  always  en- 
force his  Hen  upon  the  building  alone,  and  re- 
move it  from  the  land. 

For  a  decision  under  the  former  statute,  see 
Mahon  v.  Surerus,  9  N.  D.  57,  81  N.  W.  64, 
infra,  VII. 

The  facts  in  Dustin  v.  Crosby  (1883)  75  Me. 
75,  were,  that  the  debtor  made  a  verbal  pur- 
chase of  a  parcel  of  land,  toolc  possession  of  it, 
and  erected  a  building  upon  it  for  the  materials 
for  which  two  mechanics'  Hens  were  attempted 
to  be  enforced.  One  creditor  attached  the 
building  as  personal  property,  and  the  other 
attached  the  building,  together  with  the  land,  as 
the  property  of  the  debtor.  It  was  held  that 
neither  creditor  got  a  valid  attachment,  because, 
upon  the  erection  of  the  building,  it  became  a 
part  of  the  real  estate  of  the  vendor,  since  the 
legal  title  was  still  in  him.  The  court  pointed 
out  that  this  was  not  a  case  of  a  building  placed 
upon  land  by  the  permission  of  the  owner  of  the 
land,  with  an  understanding  between  the  parties 
Uiat  the  title  to  the  structure  is  to  remain  in  the 
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chinery  part  of  it, — with  heavy  joists  or 
sleepers  covered  with  heavy  lumber;  and  the 
boiler  room  was  constructed,  the  flooring 
was  of  concrete  or  slag, — some  kind  of  stone. 
.  .  ..  The  foundations  for  the  engines  and 
dynamos  were  built  of  brick  and  concrete. 
There  were  excavations  made  in  the  ground 
to  considerable  depth,  enough  to  make  them 
perfectly  suitable,  and  bolts  extending  up 
from  the  foundations  imbedded  in  the  con- 
crete, and  these  bolts  extending  up  over  the 
frame  of  the  engines  and  also  the  frame  of 
the  dynamos."  A  decree  was  rendered  below 
finding  that  plaintiff  was  entitled  to  a  lien 
as  prayed,  and  from  this  the  exposition  com- 
pany and  its  vendee,  the  Chicago  House 
Wrecking  Company,  appeal. 

It  is  contended  by  appellants    that    the 
exposition  buildings  "were  merely  trade  fix- 


tures;" that  as  personal  property  they  were 
not  subject  to  a  mechanic's  lioi,  but  that 
they  must  have  entered  into  and  become  a 
part  of  the  realty.  We  are  cited  to  cases 
from  certain  jurisdictions  holding  that  there 
can  be  no  such  lien  on  a  building  distinct 
from  the  land.  Kellogg  v.  Littell  <£  8,  Mfg. 
Co.  1  Waph.  407,  26  Pac.  461;  Belding  v. 
Cvahing,  1  Gray,  576;  Coddington  v.  Beebe, 
31  N.  J.  L.  477.  These  cases  appear  to  be 
greatly  in  the  minority.  'The  general  rule 
undoubtedly  is  that  a  lien  may  exist  upon  a 
building  alone  under  certain  circumstances." 
20  Am.  ^  Eng.  Enc.  Law,  2d  ed.  p.  284, 
where  the  authorities  are  set  out  in  exienw. 
The  ^fassachnsetts  case  above  cited  was  de- 
cided imder  a  statute  no  longer  in  force.  The 
present  doctrine  in  that  jurisdiction  is  thus 
stated:     "In    our    opinion,    this    makes    it 


builder :  that  In  this  case  no  agreemeDt  of  that 
klDd  appeared.  The  court  said  that  the  stat- 
..te  gives  "a  lien  upon  the  realty  if  the  debtor 
owns  realty,  and  upon  the  building  as  personalty 
if  the  debtor  owns  the  building  only;"  but,  as 
above  pointed  out,  be  was  held  in  this  instance 
to  own   neither. 

Similarly,  it  was  held  In  Sheer  v.  Cummlngs 
(1891)  80  Tex.  294,  16  S.  W.  37,  that  buildings 
erected  upon  land  without  the  knowledge  of  the 
owner  thereof  become  a  part  of  the  realty,  and 
may  not  be  removed  by  the  mechanic  in  satis- 
faction of  his  Hen. 

So,  where,  by  mistake,  a  dwelling,  which  ought 
to  have  been  constructed  on  lot  5,  was  construct- 
ed on  lot  6,  the  property  of  a  third  party,  it  was 
held,  in  Smith  v.  Barnes  (1888)  38  Minn.  240, 
;J6  N.  W.  346,  that  no  lien  would  He,  as  to  the 
bouse,  against  a  mortgagee  who,  supposing  the 
liouse  was  on  lot  5,  took  a  mortgage  against 
the  same,  and,  upon  discovering  the  mistake, 
purchased  lot  6,  thereby  acquiring  title  to  the 
hoiLse  which  liad  been  placed  upon  the  land  by 
the  trespassers,  who,  therefore,  had  no  rights 
against  the  owner  of  the  land. 

It  was  contended  In  Tritch  v.  Norton,  10  Colo. 
337,  15  Pnc.  680,  that  a  mechanic's  Hen  might 
he  enforced  against  a  building  merely,  under 
a  statute  glviug  to  all  persons  performing  work 
upon,  or  furnishing  materials  for,  the  building 
of  another,  "a  Hen  on  such  structure,  where 
the  other  has  no  ownership,  interest,  tenancy, 
or  claim  of,  in,  or  to  such  land;"  but,  it  ap- 
pearing that  the  buildings  had,  by  mistake,  been 
commenced  on  lots  belonging  to  a  third  party, 
whereupon  the  employer  purchased  the  lots,  pay- 
lug  for  them  with  borrowed  money,  and  executed 
a  deed  of  them  in  trust  to  the  lender  as  security 
for  the  ai'm  borrowed,  after  which  a  new  con- 
Irai't  with  the  builders  wos  entered  into,  under 
which  the  building  was  completed,  it  was  held 
that  the  employer  was  not,  when  work  imder 
the  new  contract  commenced,  a  person  without 
ownership,  interest  in,  or  claim  to,  the  land, 
but  that  he  was  the  equitable  owner  thereof, 
and,  as  such,  did  not  own  the  house  as  some- 
thing distinct  from  the  land,  within  the  mean- 
ing of  the  statute,  upon  which  a  Hen  could  take 
effect. 

But  a  more  liberal  construction  of  the  stat- 
ute than  is  shown  in  the  foregoing  cases  Is 
given  in  many  of  the  decisions,  to  the  effect 
that  the  mechanic  may  have  his  Hen  upon  the 
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improvement  placed  upon  the  land  by  him  when 
it  appears  that  the  owner  thereof  is  not  also 
the  owner  of  the  land,  on  the  principle  that  his 
lien  is  primarily  upon  the  building,  and  includes 
the  land  only  to  the  extent  of  the  ownership 
therein  of  the  owner  of  the  building. 

No  attempt  was  made  in  Lane  v.  Snow  (188o) 
66  Iowa.  544,  24  N.  W.  35,  to  establish  a  lien 
against  the  land,  but  the  question  was,  in  the 
words  of  the  opinion  :  "Can  the  person  who 
wrongfully  makes  improvements  upon  the  land 
of  another  defeat  a  mechanic's  lien  upon  the 
improvements,  by  showing  that  he  had  no  right 
to  enter  upon  the  land,  and  was  a  trespasser?" 
It  was  contended  that  the  right  to  a  mechanic's 
lien  could  only  be  acquired  by  a  contract  with 
the  owner  of  the  land ;  but  the  court  held  that 
the  lien  as  to  the  improvements  could  not  be 
thus  defeated, — that  the  lien  may  exist  by  con- 
tract wMth  the  owner  of  the  improvements. 

The  doctrine  of  L4ine  v.  Snow,  66  Iowa,  644, 
24  N.  W.  35.  is  recognized  and  approved  In 
Smith  V.  St.  Paul  F.  &  M.  Ins.  Co.  (1898)  106 
Iowa,  225,  76  N.  W.  676,  merely  by  way  of 
obiter,  however,  as  the  specific  question  does  not 
arise. 

Where  it  did  not  appear  that  one  who  built 
a  house  upon  certain  land  possessed  any  title 
In  the  land,  the  Hen  was  held  to  attach  to  the 
building  In  preference  to  all  other  Hens;  but 
the  purchaser  at  the  sale  was  held  to  acquire 
no  title  in  the  land, — only  the  privilege  of 
removing  the  building  therefrom  within  a  rea- 
sonable time.  Samuels  v.  Shelton  (1871)  48 
Mo.  444. 

The  words  "owner  or  proprietor,"  In  the  stat- 
ute requiring  that,  before  there  can  be  any 
right  to  enforce  a  mechanic's  lien  against  real 
estate  or  the  buildings  thereon,  there  must  have 
been  the  doing  of  work  or  furnishing  of  mate- 
rials under  and  by  virtue  of  a  contract  with  the 
owner  or  proprietor  thereof,  were  held,  in  Sea- 
man V.  Paddock  (1892)  51  Mo.  App.  465,  to  in- 
clude every  person  for  whose  immediate  use, 
enjoyment,  or  benefit  any  building  or  improve- 
ment was  made,  and  that,  where  the  defendant 
appears  to  be  the  owner  of  the  building,  it  is 
wholly  immaterial  whether  he  had  any  other 
interest  in  the  premises  or  not.  This  decision, 
however,  seems  to  be  practically  overruled  by 
Fathman  &  M.  Planing  Mill  Co.  v.  Christophel 
(1894)  60  Mo.  Add.  106,  infra,  VI.,  and  State 
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clear  that  Qen.  Stat.  chap.  150,  and  Pub. 
Stat.  chap.  191,  were  intended  by  the  legis- 
lature to  give  a  lien  upon  buildings  the  own- 
er of  which  had  no  estate  or  interest  in  the 
land  upon  which  the  building  was  erected, 
as  well  as  upon  any  interest  which  the  own- 
er of  a  building  might  have  in  land  on 
which  it  might  be  erected ;  and  that  the  li»i 
might  extend  to  a  building  erected  upon  land 
although  the  building  was  personal  proper- 
ty." Forbes  v.  Mosquito  Fleet  Yacht  Club, 
175  Mass.  436,  56  N.  E.  615.  In  our  neigh* 
boring  state  of  Iowa  the  statute  provides, 
like  our  own,  a  lien  ''upon  such  building 
.  .  .  ,  and  upon  the  land."  Code  1897, 
§  3089.  This  has  been  construed  to  subject 
a  building  to  a  lien,  though  the  owner  of  it 
was  a  trespasser  on  the  land  whereon  it  was 
located.    Ijone  v.  Snow,  66  Iowa,  544,  24  N. 


W.  35;  Smith  v.  St.  Paul  F,  d  M,  Ina,  Co. 
106  Iowa,  226,  76  X.  W.  676.  In  Mahon  v. 
Surerue,  9  N.  D.  57,  81  N.  W.  64,  the  court, 
in  construing  a  statute  which  gives  a  lien 
"on  the  building  and  upon  the  land,"  ad- 
judged a  lien  on  a  house  on  a  government 
homestead,  and  said:  "The  lienholder  might 
in  any  case  have  the  building  sold  separately 
and  removed.  This  was  a  valuable  right.  It 
often  happened  in  the  early  settlement  of 
Dakota  tcoritory,  that  expensive  buildings 
were  erected,  and  subsequent  events — such 
as  the  locating  of  railroads,  or  changing  of 
business  centers — rendered  than  practically 
worthless  where  they  were,  but  they  would 
have  value  if  they  could  be  removed.  Our 
construction  of  these  statutes  leads  to  the 
conclusion  that  plaintiffs  had  a  lien  upon 
the  house  that  in  no  manner   affected   the 


nee  of  Longr-Bell  Lumber  Co.  v.  Halley  (1897) 
71  Mo.  App.  200,  supra,  this  division. 

The  late  case  of  Shull  v.  Best  (1908;  Neb.) 
93  N.  W.  763,  is  decided  upon  the  authority  of 
Pickens  ▼.  Plattamouth  Land  k  Invest.  Co.  81 
Neb.  685,  48  N.  W.  478,  infra,  IX.  From  the 
facts  It  appears  that  material  for  a  building 
was  furnished  to  one  who,  at  the  time,  was  not 
the  owner  of  the  land  upon  which  it  was  con- 
structed. It  was  decreed  that  the  mechanic's 
lien  might  l>e  enforced  out  of  the  building  upon 
a  sale  thereof  by  execution.  The  sale  was  subse- 
quently had,  but  possession  of  the  building  was 
refused,  in  consequence  of  which  the  present 
action  of  replevin  therefor  was  commenced, 
which  turned  on  whether  one  who  furnishes  ma- 
terial for  the  erection  of  a  house,  to  a  person 
in  possession  of  the  real  estate,  who  is  not 
the  owner  thereof,  can  have  a  mechanic's  lien 
upon  the  building  so  constructed  apart  from 
any  lien  upon  the  land  upon  which  it  is  erected. 
Mainly  upon  the  authority  of  the  case  above 
referred  to,  which  liberal  construction  of  the 
■taiiite  the  court  declared  was  correct  and 
■honld  be  adhered  to,  it  was  held  that  the  court 
had  the  power  to  enter  the  decree  giving  the 
mechanic's  lien  upon  the  building  in  question 
and  foreclosing  the  same. 

Likewise,  it  is  held  in  Kesartee    v.    Marks 

(1888)  15  Or.  529,  16  Pac  407,  that  if  the  build- 
ing is  owned  by  one  person,  and  the  land  by  an- 
other, the  lien  may  extend  to  the  improvement, 
leaving  the  land  unaffected  by  the  claim. 

Where  the  pastor  of  a  church  purchased  lum- 
ber, wherewith  a  church  building  was  erected 
on  a  lot  owned  by  a  third  party,  a  Judgment 
against  him,  only,  as  defendant,  condemning  the 
building  to  be  sold  under  special  execution,  was 
held   proper  in   Prlebatsch  v.   Baptist   Church 

(1889)  66  Mlsa  845,  6  8o.  287;  but  the  pur- 
chaser at  the  sale  was  held  to  have  lost  all  his 
rights  in  the  building  by  delaying  a  removal 
of  the  same  for  a  period  of  two  years,  where 
the  statute  required  that  it  be  done  "with  rea- 
sonable despatch,"  and  where  it  appeared  that  a 
subsequent  purchaser  had  purchased  the  lot  and 
building  without  knowledge  of  these  prior  pro- 
ceedings. 

Where  buildings  were  put  up  by  a  widow 
residing  upon  her  deceased  husband's  premises 
until  dower  should  be  assigned  her,  it  was  held, 
in  Weathersby  v.  Sinclair  (1870)  48  Miss.  189, 
that,  although  she  could  not  bind  the  fee  of 
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the  heirs  by  any  encumbrance  she  might  create, 
the  mechanic's  Hen  could  be  enforced  against 
the  buildings;  and  a  special  Judgment  was  al- 
lowed condemning  the  house  to  be  sold. 

One  furuisbing  materials  to  complete  a  build- 
ing was  held  not  entitled  to  a  mechanic's  lien 
upon  the  building  only,  under  a  statute  pro- 
viding for  such  a  lien  for  the  erection  of  a 
new  building  upon  land  to  which  the  person  con- 
tracting for  such  erection  has  no  legal  title. 
Fuller  V.  Detroit  Loan  &  Bldg.  Asso.  (1898) 
119  Mich.  71,  77  N.   W.  642. 

"The  statute  provides,  primarily,  for  a  lien 
upon  the  building.  If,  however,  the  land  upon 
which  it  is  constructed  belongs  to  the  person 
who  caused  the  building  to  be  erected,  improved, 
altered,  or  repaired,  then  the  land  upon  which 
the  building  is  constructed,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as  may 
be  required  for  the  convenient  use  and  occupa- 
tion thereof,  is  also  subject  to  the  lien,  to 
the  extent  of  his  interest  therein;*'  and,  even 
if  the  owner  of  the  land  is  some  person  other 
than  the  owner  of  the  building,  his  consent 
is  presumed  in  the  absence  of  notice  to  the  con- 
trary, if  he  have  knowledge  of  the  improvement. 
Cross  V.  Tschamig  (1895)  27  Or.  49,  89  Pac. 
540. 

And  where  a  building  was  erected  upon  land 
of  a  third  party  with  his  consent,  the  court 
stated,  in  Hooker  v.  McGlone,  42  Conn.  95,  that 
the  lien  attached  to  the  building  and  to  the  in- 
terest, such  as  it  was,  which  the  employer  had 
in  the  land,  and  ought  to  be  enforced  against 
him.  It  appearing  that  the  land  was  afterwards 
deeded  to  the  employer's  wife,  upon  payment  of 
the  consideration  by  him,  it  was  held  that  the 
lien  would  then  attach  to  the  land. 

So,  where  a  building  was  constructed  upon 
the  land  of  an  owner,  but  several  other  build- 
ings appurtenant  to  it  were  built  across  the 
street  and  on  the  land  of  a  third  party,  the 
mechanic's  lien  was  held  enforceable  against 
all  the  buildings  and  the  interest  of  the  owner 
in  the  land  upon  which  they  were  situated.  Car- 
penter V.  Leonard,  5  Minn.  155,  Oil.  119. 

V.  SmteiMUm  of  sreatUm  wpim  a^joWiing  land, 

*The  mere  fact  that  some  portion  of  a  build- 
ing extends  beyond  the  marginal  line  of  the 
lot  upon  which  the  building  is  erected  cannot, 
of  itself,  deprive  a  mechanic  or  a  material  man 
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land.  It  will  be  noticed  that  the  right  to 
remove  the  building  is  not  dependent  upon 
the  manner  in  which  the  building  is  at- 
tached to  the  land.  It  may  stand  upon 
blocks,  or  it  may  rest  upon  the  most  sub- 
stantial stone  or  brick  foundation."  In  Dua- 
tin  V.  Crosby,  76  Me.  76,  the  court,  in  speak- 
ing of  a  lien  such  as  our  statute  affords,  ob- 
serves: 'It  is  a  lien  upon  the  realty  if  the 
debtor  owns  realty,  and  upon  the  building 
as  personalty  if  the  debtor  owns  the  build- 
ing only."  The  Alabama  statute  has  been 
thus  construed:  "The  declaraticm  is  clearly 
made  in  the  statute  that  the  lien  shall  be 
good  upon  these  structures  'and'  upon  the 
land  on  which  they  are  situated,  to  the  ex- 
tent of  I  acre.  .  .  .  Code,  §§  3440,  3444. 
It  is  a  several,  and  not  a  joint,  lien;  and 
both  the  letter  and  spirit  of  the  law  contem- 


plate that  the  improvements  erected  may, 
in  proper  cases,  be  subjected  to  sale  and  re- 
moval from  the  premises  by  the  purchaser." 
Bedsole  v.  Peters,  79  Ala.  136,  137 ;  BuohoM^ 
an  V.  Smith,  43  MisB.  00;  OmJxmy  v.  J  ones, 
19  N.  Y.  234. 

The  proposition  that  a  building  is  not  sub- 
ject to  a  mechanic's  lien  unless  it  enters  in- 
to and  forms  a  part  of  the  realty  has  not 
been  adopted  by  this  court.  It  is  now  well 
settled  that  a  lien  attaches  to  a  leasehold 
interest  and  to  buildings  erected  by  the  ten- 
ant. Jfoore  V.  Yaughan,  42  Neb.  696,  60  N. 
W.  914;  Watermark  v.  Btout,  38  Neb.  396, 
66  N.  W.  987 ;  Henry  d  C,  Co.  v.  Fisherdiok, 
37  Neb.  207,  66  N.  W.  643.  Now,  a  lease- 
hold interest  is  but  a  chattel,  however  long 
its  term.  ''It  is  only  personal  estate  if  it 
be  for  a  thousand  years."    2  Kent,  Com.  342. 


of  a  lien  for  work  done  or  materials  fnrnished 
on  that  part  of  It**  Pallia  v.  Hoffman  (1888) 
28  Mo.  App.  666. 

And  where  a  husband  and  wife  contracted 
for  the  erection  of  a  building  upon  lot  9,  owned 
by  them,  but  the  house  extended  largely  upon 
their  adjoining  lot  10,  without  the  wife's  knowl- 
edge, and  the  contract  expressly  provided  for 
a  lien  upon  the  improvements  as  well  as  upon 
the  lots,  it  was  held  that  the  lien  might  be  es- 
tablished upon  lot  9,  and  upon  the  whole  im- 
provement, but  not  upon  lot  10;  and  that  the 
purchaser  should  be  allowed  to  remove  the  Im- 
provement from  lot  10.  Crooker  v.  Qrant 
(1803)  5  Tex.  Civ.  App.  182,  24  S.  W.  689. 

But  in  Stevens  v.  Lincoln  (1874)  114  Mass. 
478,  where  a  schoolhouse  stood  partly  on  land 
of  third  parties,  it  was  held  that  a  lien  for 
work  done  thereon  could  not  be  enforced,  because 
"it  is  well  settled  that,  if  a  party  for  whom  work 
is  done  has  an  interest  in  a  building  only  as 
personal  property,  the  owner  of  the  land  never 
having  coDseuted  to  or  authorized  such  work 
thereoD,  no  lien  can  attach  thereto,  and  this  be- 
cause such  party  has  no  interest  which  can  be 
sold  so  as  to  render  the  lien  effectual ;  and  fur- 
ther, that  it  is  not  contemplated  by  the  statutes 
that  there  shall  be  any  severance  of  the  build- 
ing, or  a  sale  of  it,  or  of  any  interest  in  it,  sep- 
arate from  an  interest  of  the  owner  in  the  land 
itself.*'  This  decision,  however,  is  criticised  and 
overruled  in  Forbes  v.  Mosquito  Fleet  Yacht 
Club,  176  Masa  436,  66  N.  B.  615.  infra,  VIII. 

VI.  Erection  hy  husband  upon  wife's  land. 

A  mechanic,  laborer,  or  furnisher  who  has 
done  work  or  furnished  materials  for  the  im- 
provement of  a  married  woman's  land,  without 
a  legal  contract  with  her,  and  in  ignorance  of 
her  right  or  claim,  shall  have  the  right,  upon 
notice,  and  a  decree  of  some  court  having  Juris- 
diction, to  take  and  remove  the  improvement  or 
such  parts  of  it  as  were  made  by  his  labor  or 
from  his  materials,  if  the  removal  can  be  made 
without  injury  to  the  property,  unless  she  will 
agree  by  legal  contract  to  bind  her  property 
therefor;  and  the  same  right  of  removal  is  ex- 
tended by  statute  to  ail  other  cases  of  disa- 
bility or  superior  rights,  where  the  mechanic 
was  in  ignorance  of  such  disability  or  superior 
rights ;  and,  also,  to  cases  where  a  tenant  or 
other  person  in  possession  of  property  procures 
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repairs  or  improvements  to  be  made  for  which 
the  owner  declines  to  pay.  Cole  Mfg.  Co.  v. 
Falls  (1891)  90  Tenn.  466,  16  S.  W.  1045. 

This  last  decision  was  followed  in  Cary-Lom- 
bard  Lumber  Co.  v.  Thomas  (1893)  92  Tenn. 
687,  22  8.  W.  743,  a  case  where  materials  were 
furnished  and  improvements  made  upon  the 
property  of  a  feme  covert. 

It  was  contended  in  Getty  v.  Tramel  (1885) 
67  Iowa,  288,  26  N.  W.  245,  where  lumber  was 
furnished  to  a  husband  for  an  addition  to  a 
barn  on  his  wife's  land,  against  her  objection, 
that  the  lien  ought  at  least  to  go  against  the 
addition,  with  the  right  to  the  purchaser  to  go 
upon  the  premises  and  detach  and  remove  it; 
but  the  court  held  otherwise  on  the  ground 
that. the  addition,  upon  being  constructed,  be- 
came a  part  of  the  wife's  realty,  and  therefore 
that  the  lien  could  not  be  enforced  against  the 
land  or  building. 

But  in  Estabrook  v.  Riley  (1890)  81  Iowa, 
479,  10  L.  R.  A.  83,  46  N.  W.  1072,  a  Judgment 
originally  authorizing  a  mechanic's  lien  against 
both  land  and  building  was  modified  so  as  to 
exempt  the  land  from  its  operation,  and,  as  so 
modified,  afllrmed  upon  appeal,  where  it  ap- 
peared that  the  wife  was  the  owner  of  the 
land,  an^  the  building  wa&  erected  by  the  hus- 
band for  his  own  use  and  benefit,  and  with  his 
own  means. 

In  Crooker  v.  Grant,  6  Tex.  Civ.  App.  182, 
24  8.  W.  689,  supra,  V.,  a  lien  was  allowed  upon 
the  erection  only,  when  it  extended  upon  an  ad- 
Joining  lot  owned  by  the  husband  and  wife 
Jointly,   without  the  wife's  knowledge. 

A  lien  against  a  building  alone  was  declared 
in  Fischer  v.  Anslyn  (1888)  30  Mo.  App.  816, 
where  the  wife,  who  was  the  owner  of  the  land. 
Joined  with  her  husband  in  a  mortgage  to  raise 
funds  for  the  erection  of  a  building  on  the  lot, 
but  the  contract  for  its  erection  was  entered 
into  by  the  husband  alone,  and  no  express 
agency  was  shown  in  the  husband. 

A  husband  caused  the  erection  of  a  building 
upon  his  wife's  land  for  his  own  use  and  bene- 
fit. Judgment  was  rendered  for  the  enforce- 
ment of  the  mechanic's  Hen  against  the  build- 
ing alone.  On  appeal,  the  court  affirmed  the 
Judgment,  stating  that  the  right  to  enforce  a  lieo 
against  a  building  alone  is  not  confined  to  lease- 
bold  property,  but  could,  under  the  statute,  be 
allowed  in  the  present  instance.  Kline  v.  Per- 
ry (1892)  61  Mo.  App.  422. 
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The  doctrine  contended  for  would,  if  carried 
to  its  logical  conclusion,  preclude  the  attach- 
ing of  a  mechanic's  lien,  unless  the  owner  of 
the  building  were  also  the  owner  of  the  fee. 
Stress  is  laid  upon  the  fact  that,  by  the 
terms  of  its  lease,  the  Greater  America  Ex- 
position Company  is  required  tc  remove 
these  buildings  at  the  end  of  the  term.  This 
fact  does  not  appear  to  have  prevented  the 
attaching  of  a  lien  in  the  cases  already  re- 
ferred to.  In  Lane  v.  Snow,  66  Iowa,  544, 
24  N.  W.  35,  the  owner  of  the  building  was, 
as  has  been  said,  a  trespasser.  Under  the 
conceded  facts  of  that  case,  he  had  no  right 
to  erect  the  building  on  that  land  at  all,  and 
his  duty  to  remove  was  immediate,  and  not, 
ns  here,  fixed  at  a  considerable  time  in  the 
future.  A  lien  was,  nevertheless,  allowed. 
In  Pickens  v.  Plattamouth  Land  d   Invest. 


Co,  .31  Neb.  685,  48  N.  W.  473,  the  owner  of 
the  building  had,  at  the  time  the  lien  was 
enforced,  apparently  no  interest  in  the  land 
at  all.  When  he  built  he  had  a  contract  of 
purchase  with  the  owner  of  the  land,  but 
this  was  subsequently  abandoned,  and,  as  he 
does  not  seem  to  have  acquired  any  new 
right,  his  duty,  or,  at  least,  right,  of  re- 
moval would  seem  to  have  arisen  by  virtue 
of  the  abandonm(»it.  A  lien  was  declared, 
however,  against  the  building,  and  the  doc- 
trine of  the  case  in  this  regard  is  not 
changed  on  the  second  hearing  in  37  Neb. 
272,  55  N.  W.  947.  In  Hathaway  v.  Davis, 
32  Kan.  693,  5  Pac.  29,  where  a  tenant  ex- 
pressly reserved  the  privilege  of  removing 
any  and  all  improvements,  the  lien  was  held 
to  attach,  not  only  to  the  leasehold  interest 
and  the  building  erected  by  the  tenant,  but 


But  Kline  v.  Ferry,  51  Mo.  App.  422,  is  strong- 
ly disapproved  of  in  Fathman  &  M.  Planing  Mill 
Co.  V.  Chrlfftcphel  (1894)  60  Mo.  App.  106, 
where  a  Mlmilar  state  of  facts  is  presented,  ex- 
cept In  this  case  the  husband  and  wife  occupied 
the  premises  as  a  homestead.  It  was  insisted 
that  the  lien  be  allowed  against  the  building 
alone,  with  right  of  removal  in  the  purchaser, 
but  the  court  was  in  favor  of  the  doctrine  of 
Ranson  v.  Sheehan,  78  Mo.  668,  infra,  XI.,  that 
therp  can  be  no  lien  apart  from  the  land  itself, 
and  that  the  building  may  be  removed  therefrom 
by  a  purchaser  at  a  mechanic's  lien  sale  only  in 
the  case  of  prior  encumbrances  or  leaseholds; 
and  this  later  decision  was  considered  as  a  re- 
turn to  the  earlier  doctrine  after  the  departure 
therefrom  shown  in  Kansas  City  Hotel  Co.  v. 
Sauer.  65  Mo.  288,  infra,  XI. 

And  the  court,  in  Fetter  v.  Wilson  (1851)  12 
B.  Mon.  90,  where  it  appeared  that  work  and 
materials  were  furnished  upon  the  sole  credit 
of  the  husband,  who  directed  the  construction 
of  a  building  upon  his  wife's  land,  was  of  the 
opinion  that  the  statutes  conferring  mechanics* 
liens  did  not  intend  that  there  could  be  a  separ- 
ate sale  of  the  house. 

VII.  Ereoiion  upon  homestead  lands. 

The  enforcement  of  a  mechanic's  lien  against 
the  building  only  was  allowed  in  Mahon  v. 
Surerus  (1899)  9  N.  D.  57,  81  N.  W.  64,  where 
the  employer  had  merely  a  government-home- 
stead filing  upon  the  land  during  all  the  time 
of  the  construction  and  completion  of  the 
building,  and  a  provision  of  the  act  under 
which  he  acquired  the  land  provided  that  it 
should  not  become  liable  to  the  satisfaction  of 
any  debt  contracted  prior  to  the  issuing  of  the 
patent  therefor.  The  court  held  that  the  stat- 
utes regulating  mechanics'  liens,  in  force  at 
the  time  the  building  contract  was  made,  al- 
lowed the  enforcement  of  the  lien  against  the 
building  only,  stating :  "The  lien  holder  might. 
In  any  case,  have  the  building  sold  separately 
and  removed.  This  was  a  valuable  right.  It 
often  happened.  In  the  early  settlement  of  Da- 
kota territory,  that  expensive  buildings  were 
erected,  and  subsequent  events,  such  as  the  lo- 
cating of  railroads,  or  changing  of  business 
centers,  rendered  them  practically  worthless 
where  they  were,  but  they  would  have  value 
if  they  could  be  removed.  Our  construction  of 
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these  statutes  leads  to  the  conclusion  that  plain- 
tiffs had  a  lieu  upon  the  house  that  in  no  man- 
ner affected  the  land.  It  will  be  noticed  that 
the  right  to  remove  the  building  is  not  depend- 
ent upon  the  manner  in  which  the  building  is 
attached  to  the  land.  It  may  stand  upon  blocks, 
or  it  may  rest  upon  the  most  substantial  stone 
or  brick  foundation."  Gull  River  Lumber  Co. 
V.  Briggs,  9  N.  D.  485,  84  N.  W.  849,  supra,  IV., 
Is  not  in  conflict  with  this  holding,  as  it  is  de- 
cided  under  a  later  statute. 

In  JoBsman  v.  Rice  (1899)  121  Mich.  270, 
80  N.  W.  25,  where  a  building  was  constructed 
upon  a  homestead  without  the  wife's  signature 
to  the  contract,  as  required  by  statute  in  order 
to  enforce  a  lien  thereon,  the  lien  was  held  en- 
forceable against  the  building  only,  under  a 
statute  providing  that  a  lien  for  labor  or  ma- 
terials may  attach  to  the  building  for  which 
they  were  furnished,  in  preference  to  any  prior 
title,  claim,  lien,  encumbrance,  or  mortgage  up- 
on the  laud  upon  which  such  building  Is  put. 
And  the  court,  therefore,  held  that,  while  no 
sale  could  be  made  of  the  homestead,  the  con- 
tractor and  material  men  migh't  be  permitted  to 
remove  the  building  therefrom,  and  thus  dispose 
of  it 

Bnt  in  Kansas  Lumber  Co.  v.  Jones  (1884) 
82  Kan.  195,  4  Pac.  74,  where  the  debtor  occu- 
pied a  piece  of  government  land  under  the 
United  States  homestead  act,  and  was  not  en- 
titled to  a  patent  at  the  time  he  purchased  lum- 
ber and  materials  for  the  construction  of  a 
dwelling,  it  was  held  that  a  lien  would  not 
attach  either  to  the  land  or  building;  it  ap- 
pearing that  the  latter  was  permanently  at- 
tached to  the  soil  upon  a  solid  stone  foundation. 

VIII.  Erection  upon  leasehold  estates. 

The  theory  upon  which  mechanics'  liens  are 
allowed  against  buildings  erected  by  tenants 
and  lessees  is  that  they  lie,  also,  against  the 
lessee's  interest  in  the  land  whatever  it  may  be. 

Judgment  was  rendered  for  the  enforcement 
of  a  mechanic's  lien  against  an  addition  erected 
by  a  tenant  from  month  to  month  of  certain 
premises,  and  also  against  the  tenant's  interest 
in  the  laud  by  reason  of  his  tenancy.  In  Death- 
erage  v.  Sheldley   (1892)   50  Mo.  App.  490. 

A  mechanic's  lien  was  decreed  to  be  enforce- 
able against  structures  placed  upon  leased  prem< 
isea  entirely  by  lessee,  and  not  ui>on  the  pre- 
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also  to  machinery  and  fixtures.  In  Jessup 
V.  Stone,  13  Wis.  466,  it  is  said  concerning 
the  owner  of  the  building:  ''If  his  interest 
in  the  land  is  that  of  a  mere  occupant,  hav- 
ing the  right  to  remove  whatever  buildings 
he  might  place  upon  it,  then  this  right  of  oc- 
cupancy and  removal  would  go  to  the  me- 
chanic, or  those  obtaining  occupancy  under 
his  lien." 

Tl'.ere  would  seem  to  be  little,  if  any,  legal 
difference  whatever  on  this  point  between 
reserving  tlie  right  to  remove  and  imposing 
the  duty  to  do  so.  In  either  case  removal  is 
so  far  contemplated  as  to  afford  room  for 
the  contention  that  the  building  is  person- 
alty. In  either  case,  moreover,  the  fact  of 
a  failure  to  remove  during  the  term  of  the 
lease  would  be  the  same, — the  buildings 
would  become  the  property  of  the  lessor. 
See  Fricdlander  v.  Ryder,  30  Neb.  783,  9  L. 


R.  A.  700,  47  N.  W.  83;  Free  ▼.  Stuart,  39 
Neb.  220,  57  N.  W.  991.  In  a  case  like  the 
one  before  us  the  lessor  might  also  have  an 
action  for  damages  resulting  from  the  fail- 
ure to  remove,  but  this  could  hardly  change 
the  legal  character  of  the  buildings. 

Counsel  for  appellants  have,  with  com- 
mendable industry,  collected  for  us  a  large 
number  of  authorities  determining  questions 
concerning  liens  on  fixtures.  We  have  ex- 
amined these  with  care,  and  are  ready  to 
concede  that  a  lien  cannot  be  acquired  on 
merely  portable  and  unattached  articles. 
Many  of  these  cases,  however,  were  decided 
under  statutes  unlike  our  own,  and  others 
are  rendered  inapplicable  here  by  the 
holding  of  this  court  in  United  States  yat. 
Bank  v.  Bonaoum,  33  Neb.  820,  61  N.  W. 
233,  that  a  lien  will  attach  even  to  a  fur- 
nace when  placed  in  a  building.     This  dis- 


cise  and  speclfled  materials  furnished  and  used 
in  their  construction,  in  Montana  Lumber  & 
Mfg.  Co.  V.  Obelisk  Min.  Concentrating  Co. 
(1804)  15  Mont.  20,  37  Pac.  897. 

A  mechanic's  lien  may  be  enforced  against  the 
interest  of  a  tenant  in  land  where  be  has  caused 
a  building  to  be  erected  on  the  premises;  but 
the  court  has  no  power  to  decree  that  the  fee 
of  the  premises  be  sold  to  discharge  the  lien. 
Judson  V.  Stephens  (1874)  75  111.  255. 

One  given  a  written  license  to  construct  and 
use  a  hay  warehouse  upon  a  railroad  company's 
land  for  a  stated  term,  which  may,  however,  be 
terminated  upon  notice  at  any  time  by  the  li- 
censor, with  the  right  in  the  licensee  to  remove 
his  buildings  upon  such  termination,  was  held 
In  Badger  Lumber  Co.  v.  Malone  (1898)  8  Kan. 
App.  121,  64  Pac.  692,  to  have  an  interest  in 
the  land  sufficient  to  support  a  mechanic's  lien 
for  materials  furnished  in  the  erection  of  the 
warehouse. 

The  buildings  in  Dean  v.  Pyncheon  (1850)  8 
Chnnd.  (Wis.)  9, -were  erected  upon  leased  land, 
with  permission  to  the  tenant  to  remove  them 
at  the  end  of  the  term.  It  was  contended  that 
the  right  of  sale  in  proceedings  to  enforce  a  me- 
chanic's lien  was  confined  to  the  buildings,  on 
the  ground  that  a  repealed  act  provided  express- 
ly for  a  sale  of  the  whole  interest  of  the  debt- 
or, both  in  the  building  and  the  land,  while 
the  substituted  act  epoke  only  of  the  building; 
but  the  court  declared  that  the  mere  possession 
of  the  ground  for  the  erection  and  construction 
of  the  building,  with  the  right  to  go  upon  the 
land  and  move  it  off,  carried  with  it,  insepara- 
bly, an  interest  in  the  ground,  which  might  be 
levied  upon  and  sold ;  and  that  the  sale  of  the 
building  is  a  sale  of  the  possession,  carrying 
with  it  the  whole  right  of  the  Judgment  debtor, 
whatever  it  may  be,  in  the  premises. 

The  decision  in  Zabbiskib  v.  Gbbateb  Ambb- 
ICA  Exposition  Co.  is  consistent  and  harmo- 
nious with  the  doctrine  of  previous  Nebraska 
cases  where  the  right  to  enforce  mechanics'  liens 
upon  buildings  separately  arose  in  some  form, 
especially  Pickens  v.  Plattsmouth  Land  ft  In- 
vest. Co.  31  Neb.  585,  48  N.  W.  478,  infra,  IX., 
and  its  recent  adherent  Shull  v.  Best  (1903; 
Neb.)  93  N.  W.  753,  supra,  IV.,  decided  only  a 
few  days  prior  to  Zabbisku  v.  Gbbateb  Ambb- 
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iCA  BZFOSiTiON  Co.^  but  not  referred  to,  how- 
ever, in  the  opinion  in  the  latter  case. 

But  the  title  to  the  building  must,  of  course, 
be  in  the  lessee  in  order  to  thus  establish  the 
lien  against  it  for  improvements  made  upon  it 
by  his  direction.  This  is  illustrated  in  Moore 
V.  Vaughn  (1894)  42  Neb.  696.  60  N.  W.  914, 
where  one  having  a  lease  of  land  for  a  year 
moved  thereon  a  dwelling,  the  property  of  les- 
sor, and  made  improvements  and  additions 
thereto,  to  which  lessor  was  not  a  party.  It 
was  decreed  that  mechanics'  liens  for  the  ma- 
terials entering  into  the  improvements  should 
be  enforced  out  of  the  dwelling  house,  and  in- 
terest of  the  tenant  in  the  premises.  Upon  ap- 
peal this  decree  was  reversed,  upon  the  ground 
that,  the  original  building  being  the  property 
of  lessor,  all  additions  and  repairs  thereto  be- 
came at  once  a  part  of  the  real  estate,  thereby 
becoming  vested  in  lessor ;  so  that  the  court 
was  without  authority  to  order  the  buildings 
sold  to  pay  the  amount  of  the  lien,  which  conld 
only  be  enforced  upon  the  leasehold  interest  of 
the  tenant  In  the  premises. 

In  order  to  bind  the  land  of  a  lessor  knowl- 
edge on  his  part  of  the  erection  of  the  building 
by  the  lessee  must  be  proved,  and  failure  to  file 
a  notice  refusing  to  be  responsible  for  the  erec- 
tion; and,  where  such  facts  do  not  appear,  a 
decree  will  be  rendered  foreclosing  the  Hen 
against  the  building  and  the  leasehold  interest 
of  lessee,  with  the  privilege  to  sell  the  build- 
ing separately  from  the  land  if  the  plaintiff  so 
elect,  but  otherwise  if  the  building  and  Interest 
of  lessee  may  be  sold  together.  Allen  v.  Rowe 
(1890)  19  Or.  188,  23  Pac.  901. 

In  Birch  v.  Magic  Transit  Co.  (1903;  Cal.) 
73  Pac.  238,  where  a  lessee  commenced  the  con- 
struction of  a  scenic  railway  on  the  leased  land, 
it  was  held  that  the  posting  of  a  notice  on  the 
land  by  lessor,  within  three  days  after  the  con- 
struction was  begun,  that  he  would  not  be  re- 
sponsible for  the  same,  was  sufficient  to  relieve 
the  land  from  liability,  although  he  knew  of  the 
Intention  to  construct  some  time  prior  there- 
to, under  the  Code  provision  that  the  interest 
of  the  owner  of  land  shall  be  subject  to  a  lien 
for  any  construction  thereon,  unless  he,  "with- 
in three  days  after  he  shall  have  obtained 
knowledge  of  the  construction  ^.  .  .  ^r  the 
Intended  constructl^j^j^^  ^y  (^^^BOOg^te^^*^* 
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poses  of  osjKS  like  Union  Stove  Works  ▼. 
Klingman,  SO  App.  Div.  449,  46  N.  Y.  Supp. 
721.  We  have  silready  seen  that,  under  the 
prefient  Massachusetts  doctrine,  a  lien  at- 
taches, even  though  the  building  be  treated 
aa  personalty.  And  in  Omhony  v.  Jonea,  19 
N.  Y.  234,  a  lien  was  upheld  on  a  ballroom, 
described  as  follows:  "The  ground  was 
graded,  and  the  building  placed  upon  stone 
pillars,  which  were  sunk  into  the  ground 
from  1  to  2  feet.  The  pillars  were  laid  up 
without  any  kind  of  cement,  and  the  sills 
of  the  building  placed  thereon,  but  in  no 
manner  attached  thereto,  except  by  the 
weight  of  the  building.  The  building  was 
not  attached  to  any  other  building  upon  the 
premises."  This,  it  will  be  seen,  was  hardly, 
if  at  all,  more  permanent  in  character  than 
the  structures  here  in  controversy.  But  the 
court  said  concerning  it:     "There  was  noth- 


ing in  the  mode  of  its  annexation  to  the 
soil,  or  to  the  main  edifice,  which  necessarily 
imparted  to  it  the  legal  characteristic  of  im- 
movability. It  could  not  be  detached  and 
taken  away  without  injury  to  the  reversion. 
Beyond  all  doubt  it  would  be  real  estate,  as 
between  vendor  and  vendee  of  the  land,  or 
between  the  heir  and  the  executor  of  the 
owner." 

As  the  sole  ground  of  complaint  in  this 
case  is  that  the  property  is  not  subject  to 
a  mechanic's  lien,  we  feel  constrained  to  rec- 
ommend that  the  decree  be  affirmed. 

Hastings  and  Kirkpatrick,  CC,  con- 
cur. 

Per  Curiam  t 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  decree  of  the 
District  Court  he  affirmed. 


he  will  not  be  re8i>onsible  for  the  same,  by  post-  i 
Ing  a  notice  In  writing  to  the  effect,  In  some 
eonsplcaous  place  upon  said  land."  The  court  re- 
marks :  "The  general  purpose  of  the  mechanics' 
lien  law  Is  to  give  to  contractors,  laborers,  and 
materialmen  a  lien  on  the  land  improved,  as 
security  for  their  labor  and  material.  But  the 
law  also  gives  to  the  owner  certain  rights  and 
privileges  by  which  he  may  protect  himself 
against  the  operation  of  such  a  Hen.  The  law 
does  not,  and  In  fairness  should  not,  make  the 
land  subject  to  the  lien  in  any  and  every  case 
of  a  building  or  other  structure  erected  upon  it." 

The  purchaser  at  the  sale,  however,  acquires 
no  greater  rights  than  were  vested  In  the  les- 
see. 

It  was  held  in  Oawold  v.  Buckbolz  (1862)  13 
Iowa,  506,  that  one  purchasing  property  on 
leased  premises  at  a  sale  under  a  mechanic's 
lien  acquires  no  higher  rights  therein  than  ex- 
isted in  the  lessee;  and,  therefore,  the  removal 
of  a  building  by  the  purchaser  at  such  a  sale 
was  enjoined  where  the  lessee  had,  under  the 
lease,  no  right  to  remove  the  building  until 
the  expiration  of  his  term,  and  the  full  payment 
of  all  rents,  taxes,  and  assessments,  and  full 
compliance  with  all  other  conditions  of  the 
lease;  and  it  appeared  that  the  term  had  not 
expired,  and  there  were  other  conditions  of  the 
lease  not  fully  complied  with. 

A  mechanic's  lien  may  be  enforced  against  a 
leasehold  estate  to  the  extent  of  the  interest 
of  lessee,  but  a  purchaser  at  the  sale  acquires  no 
greater  rights  than  were  vested  in  the  lessee; 
so  that,  where  the  lessee  had  no  right  to  remove 
the  building  for  the  erection  of  wtiich  the  Hen 
was  claimed,  the  purchaser  acquired  no  such 
right     Dutro  v.  Wilson  (1854)  4  Ohio  St.  102. 

Where  buildings,  or  other  improvements,  are 
erected  on  leased  or  rented  lands,  at  the  re- 
quest and  on  the  exclusive  credit  of  the  lessee, 
the  contractor's  lien  is  extended  by  the  stat- 
ute, not  only  to  such  improvements  and  erec- 
tions as  may  be  constructed  by  him,  which  are 
capable  of  identification  and  practical  sever- 
ance, but  also  to  the  unexpired  leasehold  term 
of  the  lot  or  land,  not  exceeding  1  acre,  on  which 
the  Improvements  are  made,  subject,  however, 
to  all  the  conditions  of  the  lease.  Rothe  v. 
Belllngrath    (1881)    71  Ala.   65. 

In  Ombony  v.  Jones  (1859)  19  N.  Y.  234,  it 
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appeared  that  a  tenant  at  will  of  hotel  premises 
erected  thereon  a  ballroom  resting  upon  posts. 
The  question  whether  the  building;  and  interest 
of  the  tenant  In  the  land  could  he  subjected  to 
a  mechanic's  lien  was  decided  in  the  affirmative, 
upon  the  theory  that  the  ballroom  was  a  trade 
fixture,  and,  therefore,  removable  by  the  ten- 
ant, and  thus  subject  to  the  lien  for  materials 
furnished  for  its  construction  by  the  tenant,  who 
was  the  "owner"  within  the  meaning  of  the 
statute  providing  "that  any  person  who  shall, 
by  virtue  of  any  contract  with  the  owner  there- 
of, perform  any  labor  or  furnish  materials  in 
building  .  .  .  any  house  or  other  building 
.  .  .  shall  have  a  lien  for  the  value  of  such 
labor  and  materials  upon  such  house  or  build- 
ing, and  upon  the  lot  of  land  upon  which  the 
same  shall  stand,  to  the  extent  of  the  right, 
title,  and  interest,  at  the  time  existing,  of  such 
owner,"  etc. 

It  was  contended  in  McCarty  v.  Burnet 
(1882)  84  Ind.  23.  where  it  appeared  that  a 
building  upon  which  repairs  had  been  made  was 
owned  by  a  tenant  who  leased  the  ground  upon 
which  it  stood,  that  the  mechanic  was  not  en- 
titled to  a  lien  upon  the  house  for  his  services 
Independent  of  the  ground  upon  which  it  stood ; 
but  the  court  held  that,  where  a  house  Is  erected 
as  a  fixture,  and  by  express  covenant  made  per- 
sonal property,  with  a  right  of  removal  before 
the  expiration  of  the  tenancy,  the  tenant  un- 
questionably has  an  Interest  in  it  against  which 
a  Hen  may  be  enforced,  and  that  the  purchaser 
at  the  sale  upon  the  foreclosure  of  the  lien 
hucceeds  to  the  right  of  removal. 

In  Forbes  v.  Mosquito  Fleet  Yacht  Club 
(1000)  175  Mass.  436,  56  N.  E.  615,  a  lease  giv- 
ing an  estate  for  years  in  land  required  the 
erection  of  a  building  by  the  lessee,  the  same 
not  to  become  a  part  of  the  realty,  however. 
It  was  held  that  mechanics'  liens  attached  to 
the  building  and  to  the  lessee's  estate  for  years 
In  the  land,  under  statutes  adopted  after  the 
decision  in  Belding  v.  Gushing,  1  Gray,  576, 
supra,  IV.,  Hayes  v.  Fessenden,  106  Mass.  228, 
infra^  IX.,  and  Stevens  v.  Lincoln,  114  Mass. 
476,  supra,  V.,  are  criticised  and  overruled.  The 
court  says,  in  regard  to  the  Hen  given  under 
existing  statutes,  that  it  "is  given  upon  any 
building  or  structure  upon  real  estate,  irrespect- 
ive of  the  fact  whether  the  building  is  real  or 
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personal  property,  to  any  person  to  whom  a  debt 
is  due  for  labor  performed  or  famished,  or  for 
materials  furnished  and  actually  used  in  the 
erection,  alteration,  or  repair  of  such  a  build- 
iuK  by  virtue  of  an  agreement  with,  or  by  con- 
Bent  of,  the  owner  of  such  building  or  structure, 
or  of  any  person  having  authority  from,  or 
rightfully  acting  for,  such  owner  in  procuring  or 
furnishing  such  labor  or  materials.  If  the 
owner  of  the  building  has  an  interest  in  the 
land  on  which  the  building  is  situated  the  lien 
attaches,  also,  to  that  interest;  and  .  .  .  can 
be  enforced  by  a  sale  of  the  building  alone,  if 
its  owner  has  no  interest  in  the  land  on  which 
it  Is  situated,  and  by  a  sale  of  the  building 
and  of  the  Interest  of  the  owner  of  the  build- 
ing in  the  land,  if  he  has  an  interest  In  the 
land." 

Some  statutes  have  provisions  to  the  effect 
thai  mechanics*  liens  upon  leasehold  interests 
may,  upon  forfeiture  of  the  lease,  be  enforced 
against  the  improvement  alone. 

Although  a  contract  of  sale  of  land  stipulated 
that  the  interest  of  the  grantee  should  be  a 
leasehold  Interest  until  the  execution  of  the 
deed,  provided  that,  in  case  of  an  election  to  ter- 
minate the  agreement,  the  Improvements  placed 
upon  the  lot  were  to  be  forfeited  to  the  grantor, 
It  was  held,  in  Oliver  v.  Davis  (1800)  81  Iowa, 
287,  46  N.  W.  1000.  that  such  a  provision  would 
not  prevent  the  enforcement  of  a  mechanic's  lien 
upon  the  Improvement  as  against  the  grantor 
or  his  grautces,  in  the  case  of  a  forfeiture  un- 
der the  contract  of  sale,  under  a  statute  provid- 
ing, in  regard  to  mechanics'  liens  upon  lease- 
hold interests,  that  they  shall  not  be  impaired 
by  a  forfeiture  of  the  lease  for  noncompliance 
with  any  of  the  conditions  therein,  so  far  as 
the  lien  concerns  the  improvements. 

Where  the  improvements  upon  leasehold  prem- 
ises consisted  of  a  doorway  cut  between  two 
buildings,  papering,  painting,  etc.,  it  was  held, 
in  Stenberg  v.  Lionnemann  (1808)  20  Mont. 
457,  52  Pac.  84,  that,  upon  a  forfeiture  of  the 
lease,  no  right  to  enforce  the  Hen  against  the 
improvements  could  exist  because  they  did  not 
constitute  "buildings,  structures,  and  improve- 
ments" which  could  be  removed  from  the  prem- 
ises within  the  meaning  of  the  statute. 

It  seems  from  Gaskill  v.  Davis  (1878)  61  Ga. 
644,  that  a  mechanic  may  enforce  a  lien  upon  a 
structure  erected  by  him  for  a  lessee,  which  will 
not  attach  to  the  land.  The  cout  held,  how- 
ever, that  such  a  lien  could  not  be  enforced  aft- 
er the  lessee's  term  had  expired,  against  an  in- 
complete structure  erected  by  the  claimant,  such 
as  the  walls  and  chimney  of  a  house,  if  it  had 
afterwards  been  carried  to  completion  by  other 
parties ;  that  different  parts  of  a  building  could 
not    be    sold    separately. 

Arguendo,  it  is  said  in  Missoula  Mercantile 
Co.  V.  O'Donnell  (1900)  24  Mont.  65,  60  Pac. 
594.  991,  that,  "if  the  interest  is  a  leasehold  in- 
terest, and  the  lease  becomes  forfeited,  the 
building  or  structure,  only,  is  charged,  and,  if 
severable  from  the  soil,  may  be  sold  and  re- 
moved by  the  purchaser  within  twenty  days 
after  the  sale." 

It  has  seemed  necessary,  In  order  to  present 
the  situation  in  Pennsylvania,  to  give  all  of  the 
decisions  under  the  various  statutes  affecting 
mechanics*  liens  upon  leasehold  estates  from 
1808  down,  some  of  which,  perhaps,  would  not, 
apart  from  being  connecting  links,  be  entirely 
relevant  and  necessary  in  this  note. 

A  tenant  for  life  may  bind  the  remainder-men 
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and  reversioners  ander  a  mechanic's  lien  for 
materials  employed  in  the  construction  of  a 
building  upon  the  land.  Savoy  v.  Jones  (1830) 
2  Rawle,  343.  The  court  says:  'The  object 
of  the  legislature  [1806]  was  to  enable  the  me- 
chanic or  material  man  to  follow  his  labor  or 
materials  into  the  building,  which  is  pledged 
for  the  price  without  regard  to  the  estate  of 
the  owner."  This  language  is  obscure  until 
it  is  seen  from  later  decisions  that  no  idea 
existed,  or  was  intended  to  be  conveyed,  of  a 
separation  of  the  land  and  building;  that  the 
land  was,  without  exception,  considered  as  ap- 
purtenant to  the  building. 

In  Anshutz  v.  M'Clelland  (1836)  5  Watts, 
487,  the  lessee  of  land,  with  the  knowledge  of 
lessor,  contracted  for  the  erection  of  a  build- 
ing upon  the  land.  Several  liens  were  entered 
against  the  property,  under  one  of  which  it  was 
sold  for  a  sum  insufficient  to  pay  the  liens, 
whereupon  the  present  proceeding  by  another 
lienor  by  scire  facias  was  brought  to  ascer- 
tain the  amount  due  on  his  lien  and  to  have 
another  sale  therefor.  Upon  appeal,  it  was 
held  that  a  sale  of  the  building  under  any  one 
of  several  liens  will  release  It  from  the  whole 
of  them,  after  which  no  right  to  proceed  upon 
another  lien  by  scire  facias  exists,  because,  by 
the  act  of  1808,  the  claim  is  a  lien  upon  the 
house  only,  so  that  the  moment  such  claim 
ceases  the  right  to  proceed  by  scire  facias  censes 
also.  In  the  lower  court  It  was  stated  that  a 
mechanic  Is  not  bound  to  search  the  records  and 
ascertain  the  state  of  the  legal  title  to  the  land ; 
that  It  was  the  object  of  the  legislature  to  en- 
able the  mechanic  to  follow  his  labor  or  mate- 
rials into  the  building  without  regard  to  the 
estate  of  the  owner,  and  the  lien  arises  from  the 
credit  having  been  given,  not  to  the  owner,  but 
to  the  building.  This  decision  is  also  obscure 
from  the  standpoint  of  the  subject  of  this  an- 
notation ;  but  later  authorities  assume,  without 
question,  that  the  land  was  considered  and  sold 
appurcenant  to  the  house,  and  that,  prior  to 
1840,  no  other  Idea  was  entertained  by  the  leg- 
islature. 

The  object  of  the  legislature  In  the  acts  of 
1803,  180C,  and  1836,  was  to  secure  to  the  ma- 
terial man  the  fruit  of  his  labor  or  materials 
by  selling  the  building  without  regard  to  the 
ground,  the  latter  being  a  subject  of  so  little 
consideration  as  not  to  have  been  mentioned 
In  any  of  them,  and  it  was  intended  to  be  sold 
as  an  appurtenance  of  the  building;  therefore, 
one  who  has  contracted  for  the  purchase  of 
land,  but  has  not  paid  the  purchase  money,  by 
erecting  a  house  thereon,  subjects  the  whole 
property  to  a  mechanic's  Hen,  at  a  sale  under 
which  the  purchaser  acquires  a  good  title 
against  which  the  vendor  of  the  land  cannot 
recover  in  ejectment.  Blckel  ▼.  James  (1838) 
7  Watts,  9. 

By  the  act  of  1803,  which  was  the  first  on 
the  subject,  the  building,  only,  was  subjected 
to  the  mechanic's  Hen  for  materials  or  work 
contracted  for  by  the  owner  himself.  But  the 
clause  giving  the  lien  only  where  the  debt  was 
created  by  the  owner  himself  was  found  too  re- 
strictive, because  in  most  instances  such  debts 
were  created  upon  contracts  made  with  middle- 
men who  had  contracted  with  the  owner  to  con- 
struct the  building;  therefore,  the  act  of  1806 
remedied  this  defect,  allowing  a  lien  for  work 
done  or  material  furnished,  leaving  out  the 
words  "contracted  tor  by  the  owner  or  owners 
thereof."     But  it  was  not  the  intention  of  the 
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lesiflatnre  to  consider  the  owner  of  the  bulld- 
luiT  aa  aeparate  from  the  owner  of  the  land ; 
and,  therefore,  a  tenant  for  years  of  land,  who 
erects  a  building  thereon,  subjects  the  entire 
property  to  a  mechanic's  lien  thereon,  and  a 
■ale  thereof  dcTests  both  legal  and  equitable 
owners  of  the  land  of  all  right  and  title  there- 
Co.  Holdshlp  ▼.  Abercromble  (1880)  9  Watts, 
52. 

The  act  of  1886  gave  the  material  man  execu- 
tion upon  the  building  without  regard  to  the 
quantum  of  the  estate  held  by  the  contracting 
owner.  In  1840,  after  Anshuts  ▼.  M'CIelland, 
(1836)  5  Watts,  487,  supra,  it  was  enacted  that 
the  act  of  1886  should  not  extend  to  any  other 
or  greater  estate  in  the  ground  on  which  any 
tmllding  might  be  erected  than  that  of  the  per- 
son in  possession  at  the  time  of  commencing 
tlie  said  building,  and  at  whose  instance  the 
same  was  erected.  But  merely  leasehold  estates, 
being  chattel  intereets,  are  not  within  the  pur- 
wlew  of  tbe  legislation  of  1886  as  amended  in 
1840 ;  and.  therefore,  buildings  erected  by  a  les- 
see for  years  are  not  the  subject  of  mechanics* 
liens.  Church  y.  Qriffith  (1848)  9  Pa.  117,  49 
A.m.  Dec.  548. 

And,  according  to  White's  Appeal  (1849)  10 
Pa.  252,  the  only  effect  of  the  act  of  1840  is  to 
modify  the  remedy  for  the  recovery  of  a  me- 
chanic's Hen,  so  that  no  greater  estate  in  the 
premises  charged  with  the  Hen  can  be  sold  than 
was  vested  in  the  person  in  possession  at  the 
time  the  bulldln/was  erected,  and  the  species 
of  property  upon  which  the  lien  attaches  is 
left  as  before  the  passage  of  the  act, — so  that 
a  lien  may  not  be  enforced  against  a  lessee's 
Interest  in  land  and  an  engine  house  erected  by 
him  thereon,  when  the  erection  is  the  property 
of  lessee,  since  such  interests  are  chattels,  and, 
therefore,  not  subject  to  a  mechanics'  lien. 

It  will  be  seen,  from  the  remarks  of  the  court 
In  O' Conner  t.  Warner  (1842)  4  Watts  &  S.  223, 
In  regard  to  the  passage  of  the  act  of  1840,  that 
the  idea  of  any  separation  of  the  building  and 
land  was  entirely  lacking  in  the  whole  course 
of  legislative  and  Judicial  thought  up  to  this 
time :  ''The  debt  secured  by  the  act  of  1806  was 
the  debt  of  the  building,  not  of  any  owner  of 
It ;  the  lien  was  on  the  building ;  the  process  was 
against  the  building;  and  the  building  itself, 
not  the  builder's  Interest  in  it,  was  directed  to 
be  sold.  .  .  .  To  do  otherwise  would  have 
required  us  to  Interpolate  the  very  provision 
which  has  been  recently,  but  incautiously,  in- 
terpolated by  the  legislature.  .  .  .  The 
avowed  object  was  to  protect  the  mechanic  or 
material  man  without  regard  to  anyone  else. 
.  .  .  Our  legislation  for  almost  forty  years 
hreathed  one  uniform  spirit  of  kindness  to  the 
operative;  and  it  was  not  without  our  special 
wonder  that  we  saw  it,  in  1840,  breathe  a  hos- 
tile one.  .  .  .  When  the  mechanic  can  sell 
no  more  than  a  lease  burdened  with  a  rent  to  the 
extent  of  its  value,  his  lien  will  be  worthless." 

The  leasehold  interest  of  a  tenant,  being  a 
chattel  real,  was  held,  under  the  statute  of  1840, 
not  the  subject  of  a  mechanic's  lien,  in  Haworth 
T.  Wallace  (1850)  14  Pa.  118,  following 
Church  V.  Griffith  (1848)  9  Pa.  117,  49  Am. 
Dec.  648,  and  Wlftte's  Appeal  (1849)  10  Pa. 
2252,  supra.  The  court  says :  "A  lessee  seldom 
erects  anything  more  valuable  than  a  temporary 
or  removable  building,  as  an  appurtenance  to 
bis  mansion,  his  manufactory,  or  his  warehouse ; 
and  it  would  be  so  worthless,  as  a  separate  tene- 
ment, that  a  purchaser  of  it  would  scarce  know 
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what  to  do  with  it.  In  the  usual  course  the 
term  would  expire  before  he  could  get  posses- 
sion of  it.  In  possession  he  would  be  debtor  for 
the  rent,  and  he  would  have  nothing  for  his 
money  but  the  use  of  the  improvements  detached 
from  the  business  they  were  intended  to  sub- 
serve. Should  the  legislature,  however,  think 
that  such  a  lien  would  be  worth  the  trouble 
of  enforcing  it,  it  will  be  easy  for  them  to  say 
so." 

But  Rush  V.  Fisher  (1871)  8  Phila.  44,  holds, 
giving  as  its  authority  Anshuts  v.  M'Clellana 
(1836)  5  Watts,  487,  aupra,  that  a  mechanic'% 
lien  is  sustainable  against  a  leasehold  interest, 
steting  that,  while  the  act  of  1840  limited  the 
lien  to  the  estate  of  the  person  in  possession 
at  the  time  of  commencing  the  building,  it  left 
Anshuts  V.  M'Clelland  untouched.  How  this 
can  be  is  not  clear,  for,  in  the  latter  case,  the 
lien,  while  enforced  against  a  lessee,  was  en- 
forced, also,  against  the  whole  fee,  which,  by 
the  act  of  1840,  is  expressly  prohibited.  This 
decision  conflicts  with  Church  v.  Griffith  (1848) 
9  Pa.  117,  49  Am.  Dec.  648,  and  Haworth  v. 
Wallace  (1850)  14  Pa.  118,  aupra. 

Where  the  tenant  had  a  right,  by  contract, 
to  take  a  certain  part  of  the  premises  particu- 
larly described,  on  ground  rent  at  an  annual 
sum  fixed  by  the  contract,  which  was  afterwards 
carried  out  by  a  conveyance  in  fee,  buildings 
erected  by  him  are  subject  to  a  mechanic's  lien, 
since  it  was  his  right  to  a  conveyance  in  fee 
that  induced  him  to  cause  the  erections,  and  it 
was  also  probably  that  right  which  the  material 
men  relied  upon  when  furnishing  material  for 
the  building.  Gaule  v.  Bilyeau  (1855)  25  I'a. 
521. 

The  act  of  1856,  which  is  supplementary  to 
the  act  of  1836,  and  should  be  construed  in 
reference  to  it,  does  not  authorize  the  enforce- 
ment of  liens  upon  personalty,  and  thus  work 
a  departure  from  the  earlier  statute,  but  is 
merely  an  extension  of  that  act,  **aB  fully  as 
the  same  sre  now  applicable  to  buildings,  to 
every  steam  engine,  coal-breaker,  ...  fix- 
ture, or  machinery  in  and  about  mills  of  any 
kind,  .  .  .  coal  mines,  and  iron  minea" 
Summerville  v.  Wann  (1860)  37  Pa.  182. 

The  act  of  1886,  with  its  supplements  of  1840 
and  1856,  is  extended  by  the  act  of  1858  "to 
all  improvements,  engines,  pumps,  machinery, 
screens,  and  fixtures  erected  or  put  up  by  ten- 
ants of  leased  estates  on  land  of  others  in  the 
counties  of  Luzerne  and  Schuylkill,"  with  a  pro- 
viso limiting  the  lien  to  the  Interest  of  the  ten- 
ant in  the  land ;  so  that  a  mechanic's  lien  may 
be  enforced  against  a  large  ice  house  constructed 
for  purposes  of  trade,  by  the  lessee  for  a  term 
of  years  of  land,  and  against  the  interest  of 
lessee  in  the  land.  Thomas  v.  Smith  (1862) 
42  Pa.  68. 

But,  according  to  Gaul  v.  Seyfert  (1862)  1 
Woodw.  Dec.  43,  buildings  erected  by  a  lessee 
for  years,  upon  ground  leased  to  him,  are  not 
subject  to  a  mechanic's  Hen  under  the  act  of 
1858,  since  that  act  is  limited  to  Hens  on  Im- 
provements, engines,  pumps,  machinery,  screens, 
and  fixtures  connected  with  mines  and  leased 
estatea 

However,  in  Bsterley's  Appeal  (1867)  54  Pa. 
192,  the  doctrine  again  appears  that  the  act 
of  1858  allows  a  mechanic's  lien  upon  improve- 
ments erected  by  a  tenant  who  has  only  a  lease- 
hold interest  in  the  land,  which  is  a  chattel 
interest ;  and  is,  therefore,  a  departure  from  all 
earlier  statutes,  which^have  alwayi  restricted 
the  lien  to  realty.         Dt^'zedT 
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But  In  Schenley'B  Appeal  (1871)  70  Pa.  98, 
it  Is  held  that  neither  the  act  of  1858  nor  the 
one  of  1865,  extending  the  operation  of  the 
former  act  to  the  counties  of  Westmoreland  and 
Alleghany,  was  intended  to  give  a  lien  upon 
buildings  put  up  by  the  lessees  generally  for 
the  purposes  of  residence,  that  the  language  of 
those  acts  has  clear  reference  to  works  erected 
on  colliery  leases  only,  which  are  numeroos  in 
the  counties  specified.  Also,  that  the  act  of 
18G8,  extending  the  mechanic's  lien  law  "to  all 
improvements,  engines,  pumps,  tanks,  machin- 
ery, .  .  .  connected  with  or  appurtenant  to, 
oil  or  other  refineries,'*  etc.,  which  is  made  ap- 
plicable to  tenants  of  leased  premises  as  well 
as  to  the  owners  of  the  freehold,  has  no  possi- 
ble bearing  upon  a  lease  for  the  ordinary  pur- 
pose of  residence.  No  reference  Is  made  to 
Thomas  v.  Smith,  42  Pa.  68,  supra,  which  is 
thus  mutely  overruled. 

However,  in  Schmidt  t.  Armstrong  (1872) 
72  Pa.  865,  It  appeared  that,  when  the  decision 
was  made  in  Schenley's  Appeal  (1871)  70  Pa. 
98,  tupra,  the  decision  of  Thomas  v.  Smith, 
42  Pa.  68,  aupra,  was  overlooked.  The  court, 
however,  reiterated  Its  decision  that  the  act  of 
1868  was  not  intended  to  embrace  private  dwell- 
ings erected  by  tenants  independently  of  the 
works  referred  to  in  the  act,  but  expressly  re- 
frained from  overruling  Thomas  v.  Smith,  stat- 
ing that  it  would  leave  the  special  case  of  a 
large  ice  house,  erected  for  purposes  of  trade, 
where  that  case  placed  it. 

A  blacksmith  and  wagon  maker's  shop  built 
on  leased  ground  is  an  improvement  within  the 
act  of  1868.  Reed  v.  Clement  (1875)  8  W.  N. 
C.  63,  expressly  following  Thomas  ▼.  Smith, 
42  Pa.  68,  supra. 

A  building  to  be  used  for  a  market  house  and 
hall,  erected  on  a  leasehold,  is  subject  to  a  me- 
chanic's lien  under  the  act  of  1868,  as  held  in 
Mountain  City  Market  House  &  Hall  Asso.  v. 
Keams  (1883)  108  Pa.  403,  on  the  authority 
of  the  two  prior  decisions.  Thomas  v.  Smith,  42 
Pa.  68,  and  Reed  v.  Clement  (1875)  8  W.  N. 
C.  58,  supra,  holding  th,at  the  act  applies  to 
tenants  of  leased  estates  who  erect  buildings 
for  business  purposes  on  lands  of  others. 

IZ.  Breotion  hy  vendee  of  the  land  under  m 
contract  of  purchase, 

A  person  in  possession  of  land  under  a  writ- 
ten contract  to  purchase  is  not,  within  the 
meaning  of  the  mechanics*  lien  laws,  the  owner 
of  the  land  or  of  the  improvements  he  may  place 
upon  it,  and,  for  this  reason,  he  cannot  fix  a 
lien  upon  either.  Galveston  Exhibition  Asso. 
T.  Perkins  (1891)  80  Tex.  62,  15  S.  W.  633. 

A  decree  ordering  buildings  to  be  sold  by 
themselves  under  a  mechanic's  lien  was  held  un- 
authorized in  Wagar  v.  Briscoe  (1878)  38  Mich. 
587.  The  buildings  were  erected  upon  posts  up- 
on land  which  the  owner  of  the  buildings  had 
contracted  to  purchase,  which  contract  and  pos- 
session of  the  land  he  afterwards  surrendered. 
The  court  based  its  decision  upon  the  ground 
that,  under  the  statutes,  the  thing  to  be  sub- 
jected to  the  intended  lien  must  be  real  estate, 
and  not  separate  chattels ;  and  that  there  is  no 
warrant  for  imposing  a  lien  upon  an  adjunct 
of  the  land  as  though  it  were  a  piece  of  per- 
sonalty ;  and  that  all  that  it  was  possible  to  sell 
in  this  Instance  was  the  equitable  interest  of 
the  owner  of  the  buildings  in  them,  and  in  the 
land  subject  to  the  rights  of  the  owner  of  the 
land.  But  later  and  more  liberal  statutes  ap- 
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pear  from  the  decisions  In  Fuller  v.  Detroit  Lcmui 
&  Bldg.  Asso.  119  Mich.  71,  77  N.  W.  642,  supra, 
IV.,  and  Jossman  v.  Bice,  121  Micb.  270,  80 
N.  W.  25,  supra,  VII. 

A  lien  was  not  sustained  in  Hayes  t.  Fesscn- 
den  (1870)  106  Mass.  228,  where  the  labor  and 
materials  were  expended  upon  a  building  upon 
land  which  the  owner  of  the  building  had  mere- 
ly contracted  to  purchase,  but  to  which  he  had 
no  legal  title.  The  court  stated  that  the  stat- 
utes did  not  contemplate  any  severance  of  the 
building  or  a  sale  of  it,  or  of  any  interest  In  it, 
separate  from  an  interest  of  the  owner  In  the 
land  itself.  This  decision,  however,  is  overruled 
in  Forbes  v.  Mosquito  Fleet  Yacht  Club  (1900) 
175  Mass.  436,  56  N.  B.  615,  supra,  VIII. 

It  was  contended  in  Bees  v.  Ludlngton  (1860) 
18  Wis.  277,  80  Am.  Dec.  741,  where  the  erec- 
tion was  made  by  the  vendee  of  the  land  under 
a  contract  of  purchase,  that  the  statute  allowed 
a  complete  and  absolute  lien  on  the  building,  in- 
dependently of  any  title  or  interest  In  the  land 
upon  which  it  was  erected,  so  that  the  owner 
was  not  a  trespasser  or  disseisor,  and  then  added 
or  annexed  to  such  absolute  right  a  further  lien 
upon  such  right,  title,  and  Interest  In  the  land, 
if  any,  as  belonged  to  him.  But  the  court  held 
that  such  a  construction  was  incompatible  with 
the  section  authorizing  the  oflicer  making  the 
sale  to  give  to  the  purchaser  "a  deed  of  convey- 
ance of  the  premises  sold,  which  shall  be  valid 
and  effectual  to  pass  all  the  right,  title,  and  in- 
terest of  the  defendant  in  anft  to  said  premises 
absolutely,  whether  the  same  be  In  fee  simple, 
for  life,  or  for  years;"  that  this  section  treats 
the  premises  as  an  entirety,  and,  unless  the  ti- 
tle to  the  building  had  been  previously  separated 
by  the  agreement  of  competent  parties.  It  Is  to 
be  followed  and  governed  by  that  of  the  land, 
and  cannot  be  subsequently  separated  by  the 
purchaser  in  any  other  way  than  the  original 
owner  might  have  separated  it. 

Bees  V.  Ludlngton  (1860)  18  Wis.  277,  80 
Am.  Dec.  741,  supra,  is  expressly  approved  in 
Jessup  V.  Stone  (1861)  18  Wis.  466,  and  the 
doctrine  is  reiterated  that  it  was  not  the  Inten- 
tion of  the  legislature  to  give  a  lien  upon  the 
building  which  should  be  absolute  and  independ- 
ent of  that  upon  the  title  of  Interest  of  the  own- 
er in  and  to  the  land  upon  which  it  is  erected. 
The  court  says:  "If  his  [owner's]  Interest  In 
the  land  is  that  of  a  mere  occupant,  having 
the  right  to  remove  whatever  buildings  he  might 
place  upon  It,  then  this  right  of  occupancy  and 
removal  would  go  to  the  mechanic  or  those  ob- 
taining occupancy  under  his  lien.  But,  if  his  in- 
terest is  something  more  than  that  of  an  occu- 
pant or  possessor  with  authority  to  remove,  and 
such  that  as  between  him  and  the  owner  of  the 
fee,  or  others  having  rights  in  the  land,  he  would 
not  have  this  power  of  removal,  then  the  me- 
chanic, or  purchaser  under  him  would  not. 
Their  title  and  interest  are  Identical  with 
his,  and  are  subject  to  all  the  obligations  and 
disabilities  under  which  his  was  placed  at  the 
time  the  building  was  commenced."  The  diffi- 
culties which  would  arise  in  ease  a  lien  were  al- 
lowed upon  the  building  alone,  with  power  of  re- 
moval, were  discussed,  as  Injury  to  the  freehold, 
total  destruetlon  of  the  building  by  itst  removal, 
where  there  were  several  purchasers,  etc. ;  and 
the  court  concluded  that  such  a  construction  of 
the  statute  was  impracticable,  and  not  within 
the  Intent  of  the  legislature  when  providing  the 
remedy. 

In  Shapleigh  ▼.  Hull  (1895)  21  Colo.  419,  4» 
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P«e.  1108,  tbe  party  eontractliig  to  bay  land 
was,  under  the  contract,  required  to  construct 
certain  buildings.  Therefore,  it  was  held  er- 
ror to  limit  the  mechanics'  liens  to  the  buildings 
alone,  since  tbe  construction  of  the  buildings 
waa  not  only  authorised,  but  enjoined,  by  the 
owner  of  the  land. 

But  in  McGreary  v.  Osborne,  9  Cal.  119,  In 
discussing  the  mechanics'  Hen  act  of  1856, 
the  1st  section  of  which  gave  a  lien  upon  the 
superstructure  itself  as  distinct  from  tb(»  land, 
and  the  4th  gave  a  lien  also  upon  the  land  when 
the  same  was  owned  by  the  person  who  caused 
the  superstructure  to  be  erected,  the  court  states 
that  the  object  of  tbe  act  was  to  give  the  me- 
chanic a  lien  upon  whatever  Interest  the  per- 
son had  who  had  caused  the.  superstructure  to 
be  made ;  that,  if  the  party  owned  only  the  sup- 
erstructure, the  lien  would  attach  to  that,  but 
that.  If  he  also  owned  the  land,  the  lien  would 
also  embrace  It  In  this  Instance  a  mechanic's 
lien  was  allowed  when  drawn  up  only  against 
mill  machinery,  it  appearing  that  the  title  to  the 
land  opon  which  the  building  containing  the  ma- 
chinery stood,  was  In  a  third  party,  but  was  to 
▼esc  In  defendant  upon  due  payment  of  a  balance 
In  the  form  of  promissory  notes,  defendant  hav- 
ing the  right,  upon  any  sale  had  upon  a 
default  in  his  payments,  to  any  surplus  that 
might  remain  after  discharging  the  notes.  The 
court  held  that  the  lien  attached  also  to  this 
equitable  interest  of  defendant,  and  that  those 
who  might  purchase  the  land  afterward  would 
take  subject  to  the  lien. 

Where  a  contract  to  purchase  land  was  not 
carried  out  by  the  party  agreeing  to  purchase, 
and  he  had,  in  the  meantime,  caused  buildings 
to  be  erected  on  the  premises,  it  was  held,  in 
Jodd  ▼.  Duncan  (1880)  9  Mo.  App.  417,  that,  al- 
though no  lien  could  be  established  against  the 
land,  the  lien  upon  the  buildings  was  not,  there- 
fore, lost  and  that  the  mechanic,  upon  obtain- 
ing his  Judgment,  might  have  them  sold  under 
execution,  the  purchaser,  if  other  than  the  own- 
er of  the  land,  ht^inj^  obliged  to  remove  them 
within  a  reasonable  time. 

In  Sawyer-Austin  Lumber  Co.  v.  Clark  (1809) 
82  Mo.  App.  225,  tbe  improvements  were  made 
under  contract  with  one  who  at  the  timfe  had 
an  equitable  title  to  the  land  under  a  contract 
of  purchase,  which,  however,  was  terminated 
when  the  lien  suit  was  tried.  The  court  says : 
'*If  his  ownership  had  continued  tc  the  date  of 
the  trial  of  this  suit,  appellant  might  have  sub- 
jected his  title  to  the  land  for  whatever  It  was 
worth,  as  well  as  the  building,  to  a  lien  for  its 
material,  but  Its  right  to  subject  the  building 
alone  is  not  conditioned  in  the  statute  upon  the 
continuance  of  the  title  of  the  owner  of  the  land 
at  the  time  it  contracted  with  him  for  the  erec- 
tion of  the  building:  and  hence,  appellant  was 
not  precluded  from  charging  the  building  by  the 
subsequent  failure  of  Clark's  title  to  the  land." 
.  The  remarks  in  Ranson  v.  Sheehan,  78  Mo.  668, 
infra,  XI.,  to  the  effect  that  a  Hen  on  the  build- 
ing must  always  depend  on  the  retention,  by  the 
owner,  of  the  title  to  the  land,  were  regarded 
as  not  authoritative,  being  in  the  teeth  of  the 
statute,  and  opposed  to  tbe  latest  previous  deci- 
sions of  the  court  (Kansas  City  Hotel  Co.  v. 
Sauer,  65  Mo,  279.  infra,  XI.).  But  the  latest 
utterance  of  tho  Missouri  courts  on  this  subject 
(Mayes  v.  Murphy  [1902)  93  Mo.  App.  37,  in- 
fra, XI.)  follows  the  doctrine  of  Ranson  v.  Shee- 
han. and  practically  overrules  Kansas  City 
Hotel  Co.  V.  Sauer. 
62  L.  R.  A. 


A  building  was  constrncte4  under  contract 
with  one  who  had  orally  agreed  to  purchase  the 
land  on  which  it  was  erected,  in  Pickens  v. 
Plattsmouth  Land  ft  Invest  Co.  (1891)  81  Neb. 
585,  48  N.  W.  473,  but  this  unwritten  contract 
of  sale  was  subsequently  totally  abandoned. 
The  Judgment  of  the  lower  court,  which  decreed 
a  lien  against  the  whole  property,  was  reversed 
as  to  the  land,  but  allowed  to  stand  against  the 
building  only. 

.  But  upon  rehearing,  reported  in  87  Neb.  272, 
55  N.  W.  047,  the  Judgment  of  the  lower  court 
was  affirmed  in  toto  on  the  theory  that  the 
building  was  erected  by  the  vendee  in  the  cop- 
tract  of  sale  as  the  agent  of  the  vendor  and 
owner  of  the  land. 

After  the  execution  of  a  contract  for  the  sale 
of  land,  upon  which,  however,  no  money  was 
paid  down,  and  the  partial  erection  of  a  build- 
ing as  stipulated  In  the  contract  of  sale,  the 
vendee  abandoned  the  contract  and  left  the 
state.  The  question  whether  the  land  could  be 
subjected  to  the  mechanic's  lien,  on  the  theory 
that  the  vendee  was  agent  of  the  vendor  for 
the  construction  of  the  building  was  decided  in 
the  negative,  the  court  stating  that  by  statute 
provision  was  made  for  a  lien  upon  the  buildings 
or  improvements  and  for  a  sale  of  them  sep- 
arately from  the  land,  when  the  material  was 
furnished  or  work  done  for  a  person  whose  in- 
terest in  the  land  became  forfeited;  and  that 
in  those  cases  the  mechanic  was  precluded  from 
acquiring  any  lien  upon  the  land  Itself.  Pinker- 
ton  T.  Le  Bean  (1893)  8  8.  D.  440,  54  N.  W. 
97. 

Although  the  owner  of  land  has  an  agreement 
with  a  conditional  purchaser  thereof  that  the 
land  shall  not  be  liable  for  any  material  fur- 
nished or  labor  performed  in  building  opera- 
tions carried  on  by  the  purchaser,  nevertheless, 
upon  default  of  the  latter,  the  land  la  not  pro- 
tected from  mechanics'  liens  of  laborers  em- 
ployed after  the  time  of  default,  unless  the  own- 
er gives  the  statutory  notice,  or  its  equivalent, 
disclaiming  responsibility  for  the  work.  Ah 
Louis  V.  Ilarwood  (1903;  Cal.)  74  Pac.  41. 

X.  Erection  upon  land  vested  in  third  parties 
by  deed  of  trust. 

In  Bridwell  v.  Clark  (1866)  39  lAo.  170, 
where  third  parties  possessed  the  right  to  sell 
the  land  under  a  deed  of  trust  for  part  of  tbe 
purchase  money,  plaintiff  asked  that  his  me- 
chanic's Hen  be  allowed  to  attach  merely  to  the 
buildings,  but  the  court  said  it  knew  of  no  pro- 
vision of  law  Justifying  such  a  proceeding: 
that  it  might  be  so  in  tbe  case  of  leasehold 
property,  but  not  under  the  circumstances 
shown  in  the  case  at  bar.  This  decision  Is  dis- 
tinguished In  Kansas  City  Hotel  Co.  v.  Sauer, 
65  Mo.  288,  infra.  XI.,  and  declared  applicable 
to  St  Louis  county  alone. 

But  In  Ambrose  Mfg.  Co.  T.  Gapen  (1886) 
22  Mo.  App.  307.  after  the  sale  of  land  under 
a  deed  of  trust  given  by  the  owner,  who  had  In 
the  meantime  erected  a  brick  structure  on  the 
premises.  Judgment  was  rendered  to  enforce  a 
mechanic's  lien  against  the  building  alone.  It 
was  objected  that,  as  the  structure  was  brick, 
it  could  not  be  removed  without  being  totally 
destroyed,  and  that  the  statute  could  not  have 
intended  to  give  a  remedy  attended  with  such 
a  result.  But  the  court  refused  to  sustain  the 
contention,  stating  that  the  statute  gives  the 


Hen  upon  any  building  without  exception  as 
tbe  kind;  and  that,  if  there  results  a  destr 
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tlon  of  the  property,  It  Is  the  loss  of  the  pur- 
chaser at  the  sale,  and  does  not  harm  any  other 
person. 

XI.  Fatture  of  description  of  the  land  in  afH- 
davit  of  oUUm, 

In  Williams  ▼.  Porter  (1878)  51  Mo.  441, 
where  the  acre  of  ground  upon  which  the  lien 
was  allowed  by  statute  to  extend  was  not  de- 
scribed, the  lien  was  held  entirely  to  fail. 

In  Hanson  v.  Sheehan  (1883)  78  Mo.  668,  n 
mechanic's  lien  was  not  allowed  to  attach  to 
the  building  alone,  where  the  lienor,  by  a  fail- 
ure of  description,  had  failed  to  affect  the  sur- 
rounding acre  of  land  with  his  lien,  upon  the 
ground  that  difficulties  would  arise  were  one 
man  permitted  to  sell  and  own  the  building 
while  another  owned  the  ground  on  which  the 
building  stood ;  that  the  only  instances  in  which 
the  statute  allows  the  enforcement  of  a  lien 
upon  the  building  separately  are  in  case  of 
prior  encumbrances  and  leaseholds,  and,  there- 
fore, that  "the  inference  Is  that  the  legislature 
did  not  contemplste  any  other  contingency  un- 
der which  the  building  might  be  separated  from 
the  land."  The  earlier  conflicting  decision  in 
Kansas  City  Hotel  Co.  v.  Sauer,  65  Mo.  279, 
infra,  this  dlTlsiori,  is  apparently  overlooked,  no 
reference  being  made  thereto. 

In  Mayes  v.  Murphy  (1002)  98  Mo.  App.  37, 
where  there  was  no  attempt,  in  a  petition  for 
the  enforcement  of  a  mechanic's  Hen,  to  de- 
scribe the  acre  of  land  upon  which  the  building 
was  situated,  it  was  contended  that  the  lien 
should  be  enforced  upon  the  buildingi  alone,  ac- 
cording to  Kansas  City  Hotel  Co.  t.  Sauer,  65 
Mo.  279,  infra,  this  division,  but  the  court  held 
that  a  mechanic's  Hen  could  not  be  maintained 
against  the  building  where  the  lien  against  the 
land  failed  through  au  inaccurate  description, 
relying  on  Ranson  v.  Sheehan,  78  Mo.  668, 
supra,  this  division,  and  Fathman  &  M.  Plan- 
ing Mill  Co.  V.  Christophel,  60  Mo.  App.  106, 
supra,  VI.  This  seems  to  be  the  last  utterance 
of  the  Missouri  courts  in  regard  to  this  ques- 
tion, thus  concurring  in  the  mute  overruling  of 
Kansas  City  Hotel  Co.  v.  Sauer,  which  was 
made  in  Ranson  v.  Sheehan. 

A  lien  may  be  maintained  upon  a  building, 
as  such?  apart  from  any  interest  in  the  land 
upon  which  it  Is  situated,  only  when  a  statute 
in  express  terms  so  provides ;  and,  no  such  stat- 
ute existing  in  Washington,  a  lien  upon  the 
building  may,  in  that  state,  be  enforced  only 
in  connection  with  some  Interest  in  or  right  to, 
the  land  upon  which  it  is  situated.  Kellogg  v. 
Lit  tell  &  S.  Mfg.  Co.  (1800)  1  Wash.  407,  25 
rac.  461.  This  was  an  action  to  foreclose  a 
mechanic's  lien  upon  the  building  of  a  lessee 
and  upon  his  leasehold  Interest,  but,  the  de- 
Fcrlption  of  the  land  being  too  Indefinite,  it  was 
held  that  the  lien  could  not  be  established 
aKuiusi  ic,  or  agaiust  the  building  separately, 
for  the  above  reasons. 

But  a  number  of  decisions  present  a  doctrine 
In  direct  contllct  with  the  foregoing  cases. 

It  was  insisted  In  Turner  v.  Robbins  (1885) 
78  Ala.  502,  that  the  lien  on  a  building  was  de- 
feated by  a  failure  In  the  claim  filed  to  give  a 
description  of  the  acre  of  land  to  which  the 
statute  extends  the  lien  upon  a  compliance  with 
Its  provisions.  But  the  court  decreed  that, 
while  earlier  acts  secured  the  Hen  exclusively 
to  real  estate,  the  tendency  of  later  legislation 
was  to  extend  the  Hen  to  the  Improvements  and 
land,  both  or  either,  and  that  no  reason  was 
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apparent  why  the  Urn  might  not  be  waived  as 
to  a  part  and  claimed  as  to  a  residue  of  the 
property.  Further,  the  section  of  the  statute 
in  regard  to  the  filing  of  the  claim  of  lien,  pro- 
viding ''which  statement  of  account  and  de- 
scription, when  so  filed,  shall  be  a  lien  upon 
the  building  or  other  improvements,  with  all 
the  rights  and  privileges  under  this  chapter," 
etc.,  was  construed  to  authorise  a  lien  upon  the 
building  or  other  improvements,  independent  of 
a  completed  Hen  on  the  land. 

A  mechanic's  Hen  may  be  snstained  upon  the 
buildings  or  improvements  when  they  are  de- 
scribed with  reasonable  certainty,  although  it 
must  fail  as  to  the  land  because  of  the  nncer- 
tain  and  insuflicient  description  thereof,  since, 
as  declared  In  Bedsole  v.  Peters  (1885)  79  Ala. 
133,  both  the  letter  and  spirit  of  the  law  con- 
template that.  In  proper  cases,  the  improve- 
ments, only,  may  be  subjected  to  sale,  and  may 
be  removed  from  the  premises  by  the  purchaser ; 
and  the  court  remarked  that  the  defendant  may 
not  complain  If  the  mechanic  enforces  the  lien 
only  on  what  he  has  placed  on  the  premises, 
and  not,  also,  on  the  premises  in  addition  to 
the  improvement. 

In  Kansas  City  Hotel  Co.  v.  Sauer  (1877) 
65  Mo.  279,  the  description  of  the  property 
throughout  the  whole  proceedings  for  the  en- 
forcement of  a  mechanic's  lien  was :  *'The  fol- 
lowing described  real  estate,  to  wit,  the  Nel- 
son House  building,  situated  In  lots  27  and  30," 
etc.  The  court  refused  to  consider  the  lien  void 
on  account  of  the  failure  to  include  the  realty, 
which  was  covered  by  the  owner  of  the  build- 
ing, and  construed  the  statute  to  mean  that  a 
mechanic's  Hen  may  be  enforced  against  the 
building  alone,  with  the  right  in  the  purchaser 
to  remove  the  same  within  a  reasonable  time; 
and  that  this  right  of  enforcement  against,  and 
removal  of,  the  building  is  not  confined  to 
leasehold  property.  Brldwell  v.  Clark,  89  Mo. 
170,  supra,  X.,  was  practically  overruled,  al- 
though the  court  stated  that  that  decision  was 
based  upon  a  mechanics'  Hen  law  applicable  to 
St.  Louis  county  alone;  but,  whether  it  was  so 
restricted  in  its  scope  or  not,  the  court  de- 
clared that  it  regarded  its  own  exposition  of 
the  law  as  the  correct  one.  This  decision,  how- 
ever, is  mutely  overruled  in  Ranson  v.  Sheehan, 
78  Mo.  668,  supra,  this  division,  which  latter 
decision  and  action  of  the  court  are  expressly 
approved  In  the  late  case  of  Mayes  v.  Murphy 
(1902)   93  Mo.  App.  37,  supra,  this  division. 

In  Itall  Bros.  v.  McCrary  (1891)  45  Mo.  App. 
365,  where  the  description  of  the  land  surround- 
ing the  building  was  too  indefinite,  it  was  de- 
clared that,  if  no  proper  proof  of  survey  of 
the  land  defining  the  boundaries  was  made,  then 
the  Jury  should  have  been  directed  to  find  a 
lien  against  the  building,  since,  In  the  absence 
of  any  controversy  with  third  parties,  a  lienor 
may  subject  the  building  to  sale  under  execu- 
tion, and  the  purchaser  may  remove  the  same 
within  a  reasonable  time  thereafter.  But  this' 
decision  Is  also  practically  overruled  by  the 
later  one  of  Mayes  v.  Murphy  (1902)  93  Mo. 
App.  37,  supra,  this  division. 

XII.  Summary, 

In  one  sense,  no  doctrine  can  be  said  to  pre- 
dominate as  to  the  right  of  a  mechanic  to  a 
lien  upon  the  building  as  distinct  from  the  land 
upon  which  it  is  located,  since  the  whole  ques- 
tion is  purely  statutory,  and  each  state,  by  its 
legislation  and  decisions,  formulat^iQiii[^n 
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rule.  But  when  no  special  legislation  exists 
proYlding  for  the  mechanic's  rights  where  the 
building  and  land  are  not  owned  by  the 
same  party  or  other  exceptional  conditions 
exist,  there  are  strong  authorities  in  favoi- 
of  a  liberal  construction  of  general  me- 
chanics' lien  laws,  to  the  end  that  the  remedy 
Intended  to  be  granted  the  mechanic  by  the  leg- 
islature be  not  rendered  inoperative.  For  ex- 
ample. In  Massachusetts,  the  law  has  been  set- 
tled to  this  effect  by*  Forbes  ▼.  Mosquito  Fleet 
Yacht  Club,  175  Mass.  436,  56  N.  B.  61S 
(VIII.),  and  previous  contrary  holdings  over- 
ruled. Other  states  in  which  a  similar  tend- 
ency is  apparent,-  or  where  special  Ieq:lsIation 
has  been  passed,  are  Alabama  (III.  VIII.  XL), 
Mississippi  (IV.),  Maine  (IV.),  Iowa  (IV.  VI.), 
Oregon  (IV.  VIII.).  Michigan  (IV.  VII.),  Con- 
necticut (IV.),  MInnesoU  (IV.),  Texas  (V.). 
Tennessee  (VI.),  Illinois  (VIII.),  Kansas 
(VIII.).  Georgia  (VIII.),  Montana  (VIII.),  Cal 
Ifomla  (IX.).  South  Dakota  (IX.),  Colorado 
(IV.),  New  York  (VIII.),  Indiana  (VIII.),  and 
Nebraska  (IV.  IX.). 

But.  on  the  other  hand,  in  Missouri,  several 
Btrong  decisions  advocating  a  liberal  construc- 
tion of  the  mechanics'  lien  laws  have  been  over- 
ruled, and  the  court  has  finally  settled  on  the 
doctrine  that  the  lien  may  not  be  enforced  up- 
on the  building  separately  from  the  land,  ex- 
cept in  the  cases  expressly  allowed  by  statute, 
of  improvements  made  upon  leased  or  mort- 
gaged premises  under  contract  with  the  lessee 
or  mortgagor.  And  in  Washington  (XI.)  a 
similar  strict  construction  prevails.  Other 
states  with  a  tendency  in  this  direction  are 
New  Jersey  (III.  IV.),  Kentucky  (III.  VI.), 
Arkansas  (III.),  Wisconsin  (VIII.  IX.).  In 
North  Dakota,  under  former  statutes,  the  me- 
chanic couid  always  enforce  his  lien  upon  the 
building  alone,  and  remove  it  from  the  land 
(Mahon  v.  Surerus,  9  N.  D.  57,  81  N.  W.  64 
VII.),  but  a  later  statute  provides  for  such  a 
course  oniy  in  the  case  of  leasehold  interests  or 
prior  encumbrances  (IV.). 

In  the  mechanics'  lien  laws  of  Pennsylvania, 
the  legislature  started  out  in  1803  with  no  idea 
of,  in  any  event,  allowing  a  separation  in  in- 
terest of  the  building  and  land  to  affect  the  op- 
eration of  the  lien,  and  decisions  under  these 
early  statutes  decreed  a  sale  of  the  whole  fee 
when  a  lessee  had  caused  buildings  to  be 
erected.  In  order  to  remedy  this  injustice  it 
was  then  enacted,  in  1840,  that  the  lien  should 
extend  to  no  other  or  greater  interest  in  the 
land  than  was  vested  in  the  person  causing  the 
building  to  be  erected,  at  the  time  of  Its  com- 
mencement. But  the  courts  construed  this  stat- 
ute not  to  apply  to  leasehold  estates,  because 
they  were  merely  chattel  interests,  and  allowed 
no  Hens  upon  buildings  erected  by  lessees. 
However,  under  later  local  statutes,  the  courts 
are  coming  to  allow  liens  upon  buildings  erected 
on  leased  lands  by  lessees,  although  somewhat 
cautiously,  and  upon  the  condition  that  the 
erections  must  be  for  business  purposes. 

Although  legislation  is  coming  to  be  provided 
more  freely  for  those  instances  where  the  me- 
chanic may  not  equitably  claim  his  lien  upon 
the  whole  fee,  such  as  leasehold  estates  and 
prior  encumbrances,  in  cases  which  still  arise 
not  specifically  provided  for,  while  there  are 
some  decisions  advocating  a  strict  construction 
of  the  general  mechanics'  lien  laws,  neverthe- 
less, it  is  safe  to  say  that  the  weight  of  author- 
ity is  in  favor  of  a  liberal  construction  giving 
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the  mechanic  the  benefits  which  the  legislature 
intended  him  to  have,  when  that  can  be  dons 
without  prejudice  to  the  rights  of  others. 


Joseph  WILLIAMS  ei  al.,  Appis., 

V. 

Joseph  H.  MILES  et  aU 
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*1.  IVbere  a  will  la  abovrn  to  hare  1»een 
made  and  left  in  the  custody  of  the  testator, 
If  it  caunot  be  found  after  his  death  the  pre- 
sumption is  that  the  testator  destroyed  it 
animo  rcvooandi. 

2.  Bat  tliia  la  a  preamnptlon  of  fact 
only.  It  may  be  overcome  by  evidence,  cir- 
cumstantial or  otherwise,  to  the  contrary ; 
and  declarations  of  the  testator  •  may  be 
shown  for  this  purpose. 

:i.  If  the  teatator  destroys  a  sobHeanent 
IV 111  revoking  a  former  one  by  Implication, 
such  act,  of  itself,  will  not  operate  to  revive 
the  former  will. 

4.  IVhetlter  the  former  will  Is  revived 
in  such  a  case  depends  upon  the  Intention  of 
the  testator,  which  is  to  be  deduced  from  all 
the  circumstances. 

5.  Term  <*eomnfton  law  of  Enirland,**  as 
used  in  Comp.  Stat.  1901,  chap.  15a,  refers  to 
that  general  system  of  law  which  prevails  In 
England,  and  in  most  of  the  United  States  by 
derivation  from  England,  as  distinguished 
from  the  Roman  or  civil  law  system.  Hence, 
the  statute  does  not  require  adherence  to  the 
decisions  of  the  English  common-law  courts 
prior  to  the  Revolution  in  case  this  court  con- 
siders subsequent  decisions,  either  in  Eng- 
land or  America,  better  expositions  of  the 
general  principles  of  that  system. 

ii.  A  aabsettneiit  will  wltlch  baa  tbe  ef- 
fect of  revoking  a  prior  ivlll  may  be 
shown  for  the  purpose  of  defeating  probate 
of  such  prior  will,  although,  by  reason  of  its 
loss  or  destruction,  the  exact  dispositions 
made  therein  cannot  be  shown  and  are  in- 
capable of  execution.  The  revocation  will  be 
effectual,  even  though  in  other  respects  the 
will  cannot  be  curried  out. 

7.  AltbouNTb  the  contents  of  a  loat  will 
cannot  be  proved  solely  by  the  declara- 
tions of  the  testator,  such  declarations  are 
admissible  to  prove  the  existence  of  the  will. 

8.  Persons  wbo  would  take  as  beirs  or 
next  of  kin  in  case  of  intestacy  are  not  dis- 
qualified, under  Code  Civ.  Proc.  f  329,  from 
testifying  as  to  transactions  and  conversa- 
tions with  the  deceased  in  a  contest  over  an 
alleged  will. 

O.  In  ancb  caaes  evidence  as  to  declara- 
tlona  of  the  testator  should  be  scrutinized 
carefully,  and  weighed  cautiously. 

10.  If  tbe  Inatrnment  Is  In  fact  Mliprned, 
attested,   and  subscribed  as  required  by  the 

•Headnotes  by  Pound,  C 


NoTB.^As  to  revival  of  will  by  destruction 
of  revoking  will,  see  also  note  to  Cheever  v. 
North  (Mich.)  37  L.  R.  A.  561,  and  StetSjDn  ▼. 
Stetson  (111.)  61  L.  R.  A.  25^JJl^OOQlC 


884 


Nkbbabka  Suprbmb  CoxncT. 


Apb., 


statute,   a  formal   atteslatlon   clause  Is  not 
necessary. 

11.  Hence,  the  siibscrlblnir  irltnesaea 
to  a  loat  Kvill  may  teatify  that  the  testa- 
tor signed  and  they  witnessed  and  subscribed 
In  the  required  manner,  without  proving  that 
there  was  an  attestation  clause,  or  estab- 
lishing the  contents  thereof. 

12.  A  aiibffeqtient  Trill  may  Itave  the  Ef- 
fect of  revoking  a  prior  Tvlll,  either 
by  reason  of  an  express  clause  of  revocation, 
or  of  an  inconsistent  disposition  of  the  tes- 
tator's property. 

Iff.  Lnleaa  tlte  anbaeqnent  vrtll  ex- 
lireaaly  revokea  tlte  former  one,  such 
former  will  is  only  revoked  so  far  as  It  is  in- 
consistent with  the  later.  A  complete  revo- 
cation will  not  result  unless  the  general  tenor 
of  the  later  will  shows  clearly  that  the  tes- 
tator so  Intended,  or  the  two  Instruments  are 
so  plainly  inconsistent  as  to  be  incapable  of 
standing  together. 

14.  Courta  do  not  fa-ror  revocation  by 
implication,  and  incline  to  such  a  con- 
struction as  will  give  eflTect  to  both  instru- 
ments. 

16.  The  fact  tbnt  a  anbaeanent  vrill  Tvaa 
made  Is  not  sufilcient,  of  itself,  and  with- 
out some  proof  of  its  actual  contents,  to  show 
revocation  of  n  former  will. 

10.  Parol  evidence  to  show  that  a  former 
will  was  re  voiced  by  implication  by  reason  of 
a  subsequent  will,  which  cannot  be  found, 
must  be  clear,  unequivocal,  and  convincing. 

(AiJril  9,  1903.) 

APPEAL  by  plaintiflfs  and  defendant  Sam- 
uel A. Miles  from  a  judgment  of  the  Dis- 
trict Court  for  Richardson  County  refusing 
to  8et  aside  an  order  admitting  to  probate 
an  instrument  purporting  to  be  the  last  will 
and  testament  of  Stephen  B.  Miles,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

\fesar8.  J.  H.  Broady,  A.  J.  Weaver, 
Joha  Ii.  Webster,  and  John  H.  Atwood 
for  appellants. 

Messrs,  F.  Martin,  E.  Falloon,  and  C. 
Gillispie  for  appellees. 

Pound,  C,  filed  the  following  opinion: 
The  general  purpose  and  nature  of  this  con- 
troversy are  stated  in  the  opinion  of  the 
court  on  another  branch  of  the  cause.  Wil- 
liams V.  Miles,  63  Neb.  859,  89  N.  W.  451. 
It  will  be  sufficient  to  say,  for  the  purposes 
of  the  present  opinion,  that  the  decree  ap- 
pealed from  was  rendered  in  a  suit  begun 
originally  in  the  county  court  of  Richardson 
county  for  the  purpose,  among  other  things, 
of  having  an  order  admitting  a  certain  in- 
strnment  to  probate  as  the  last  will  of  Ste- 
phen B.  !Miles  vacated  and  set  aside.  Ste- 
phen B.  Miles  died  at  Falls  City,  in  this 
state,  in  1808 :  leaving  sui*A'iving  him  Joseph 
H.  Miles,  one  of  the  appellees,  and  Samuel 
A.  Miles,  one  of  the  appellants,  his  sons,  and 
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a  number  of  descendants  of  two  deceased 
daughters.  In  the  year  1888  he  had  made  a 
will  at  Rulo,  in  Richardson  county,  in  which 
he  gave  substantially  his  oitire  estate, 
amounting  at  the  time  of  hia  death  to  up- 
wards of  $1,000,000,  to  Joseph  H.  Miles ;  ex- 
cluding Samuel  A.  Mijes,  the  issue  of  his 
two  daughters,  and  many  others  who  had 
claims  upon  his  bounty.  During  the  period 
intervening  between  the  execution  of  this 
will  and  his  death,  he  had  ceased  to  take  an 
active  hand  In  business,  and  lived  mostly  at 
hotels  in  St.  Louis,  Missouri,  or  at  Falls 
City.  After  his  death,  Joseph  H.  Miles, 
who  was  present  when  the  will  known  as  the 
"Rulo  will"  was  executed,  in  1888,  and  was 
acquainted  with  its  contents,  made  an  ex- 
tensive search  in  every  place  in  which  pa- 
pers of  the  deceased  were  known  to  be,  or 
were  likely  to  be  found,  for  the  purpose  of 
ascertaining  whether  there  was  a  will.  Aa 
a  result  of  this  search,  he  testifies  that  he 
found  the  Rulo  will  in  an  tmlocked  valise  in 
a  room  in  a  hotel  at  Falls  City  which  had 
been  occupied  by  the  deceased,  under  eircuro- 
stances  which,  to  say  the  least,  are  some- 
what extraordinary.  He  presented  the  will 
to  the  county  court  of  Richardson  county, 
and  procured  its  probate.  The  appellants' 
case  is  that  in  1897  the  testator  executed  a 
new  will  at  a  hotel  in  St.  Louis,  where  he 
was  in  the  habit  of  spending  his  winters, 
which  had  the  effect  of  revoking  the  Rulo 
will;  that  Joseph  H.  Miles  learned  of  the 
existence  of  this  will  while  searching  for  pa- 
pers left  by  his  father;  and  that  he  fraudu- 
lently concealed  and  withheld  his  knowledge 
thereof,  and,  by  so  doing,  procured  the  will 
of  which  he  was  the  beneficiary  to  be  probat- 
ed. It  is  also  charged  that  he  obtained  pos- 
session of  the  will  executed  at  St.  Louis, 
and  has  retained  the  same,  and  concealed  its 
contents  from  the  plain tifTs,  with  the  intent 
and  purpose  of  cheating  and  defrauding 
them,  the  heirs  at  law,  and  other  devisees 
and  legatees  of  the  testator.  The  later  will, 
if  there  was  one,  has  not  been  found. 

The  evidence  with  reference  to  the  execu- 
tion of  what  may  be  called  the  "St.  Louis 
will"  consists  of  the  testimony  of  two  witr 
nesses, — the  manager  and  clerk  of  the  hotel 
in  St.  Louis,  who  appear  to  have  been  well 
acquainted  with  the  testator.  They  testify 
that,  within  a  few  days  after  a  cCMiversation 
which  one  of  them  had  with  the  testator  re- 
garding his  will,  the  testator  stated  that  he 
was  going  to  make  his  will  at  once,  and  ap- 
parently went  out  of  the  hotel  for  that  pur- 
pose; that  several  hours  thereafter  he  came 
to  the  office  in  the  hotel,  and  stated  that  he 
had  made  a  will;  that  eitlier  the  next  day, 
or  within  two  or  three  days,  they  were  sum- 
moned to  the  testator's  room,  where  they 
found  him  with  some  document  drawn  upon 
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legal-cap  paper  before  him ;  that  the  testator 
said  to  them.  "Gentlemen,  I  want  you  to  wit- 
ness the  signature  of  my  will;"  and  that  he 
thereupon  took  a  pen,  and  saying,  "This  is 
my  laat  will,  and  I  want  you  to  witness  the 
signature  to  it,"  signed  his  name,  and  pro- 
cured the  witnesses  to  subscribe  theirs  also. 
The  testimony  of  these  witnesses  is  very 
dear  and  circumstantial  as  to  the  execution 
of  the  instrument,  but  they  do  not  claim  to 
know  anything  of  what  the  paper  contained, 
furtlier  than  the  statement  of  the  testator 
that  it  was  his  will.  There  is,  however,  not 
a  little  evidence  as  to  declarations  of  the  tes- 
tator tending  to  show  that  he  had  made  dis'- 
position  of  his  property  inconsistent  with 
the  terras  of  the  Rulo  will,  and  there  is 
much  circumstantial  evidence  to  indicate 
substantial  reasons  moving  him  so  to  do. 
Tlje  trial  court  found  for  the  defendants, 
and  rendered  a  decree  accordingly,  whicl^  is 
now  appealed  from. 

On  behalf  of  the  appellees  it  is  urged  that, 
assuming  the  St.  Louis  will  has  been  proved, 
since  the  testimony  by  which  it  is  shown  es- 
tablishes that  the  testator  retained  custody 
of,  or  had  ready  access  to,  it,  and  it  could 
not  be  found  at  his  death,  we  must  take  it 
to  have  been  destroyed  by  the  testator  with 
the  purpose  of  revoking  it,  and  that  such 
revocation,  in  the  absence  of  a  contrary  stat- 
utory provision,  and  by  virtue  of  chapter 
15a,  Conip.  Stat.  1901,  would  have  the  effect 
of  reviving  the  prior  will.  Each  of  these 
propositions  requires  some  qualification, 
Where  a  will  is  shown  to  have  been  made 
and  left  in  the  custody  of  the  testator,  if  it 
cannot  be  found  after  his  death  the  pre- 
sumption is  that  he  destroyed  it  animo  rev- 
ocandi,  1  Jarman,  Wills,  •ISS;  Boyle  v. 
Boyle,  158  III.  228,  42  N.  E.  140;  Collyer  v. 
Collyer,  110  N.  Y.  481,  18  N.  E.  110;  Beh- 
rens  v.  Bchreiia,  47  Ohio  St.  323,  25  N.  £. 
209;  Gardner  v.  Gardner,  177  Fa.  218,  35 
Atl.  558.  If  the  will  is  traced  out  of  the 
testator's  custody,  on  the  other  hand,  the 
burden  is  on  him  who  asserts  n  revocation 
to  show  that  it  came  once  more  under  the 
testator's  control,  or  was  destroyed  by  his 
direction.  1  Jarman,  Wills,  *133.  In  such 
cases  if  the  person  into  whose  hands  the  will 
is  traced  had  an  interest  in  procuring  its 
destruction,  some  courts  have  suggested  that 
they  would  go  very  far  in  presumptions  as 
to  the  contents  of  the  lost  will  and  the  mode 
of  its  disappearance.  Chisholm  v.  Ben,  7 
B.  Mon.  "^08.  We  need  not  examine  this 
subject  in  the  case  at  bar.  Although  there 
is  some  circumstantial  evidence  which  might 
create  a  suspicion  that  the  St.  Louis  will 
came  into  the  bank  at  Falls  City,  where  Jo- 
seph H.  Miles  would  have  had  access  to  it, 
we  do  not  think  there  is  enough  to  call  for 


even  if  we  were  prepared  to  follow  them. 
Clark  V.  Turner,  50  Neb.  290,  299,  38  L.  R. 
A.  433,  69  N.  W.  843;  Collyer  v.  Collyer, 
110  N.  Y.  481,  486,  18  N.  E.  110.  But  if  we 
take  it  that  the  St.  Louis  will — ^assuming 
that  there  was  one — remained  in  the  custody 
of  the  testator,  it  does  not  follow  that  such 
will  must  be  regarded  as  revoked.  The  pre- 
sumption of  destruction  animo  revocandi  is 
one  of  fact  only.  It  governs  in  the  absence 
of  circumstances  tending  to  a  different  con- 
clusion, but  may  be  overcome  by  circumstan- 
tial or  other  evidence  to  the  contrary.  1 
Jarmftn,  Wills,  "133;  Legare  v.  Ashe,  1  Bay, 
464 ;  Da  I'M  v.  Sigoumey,  8  Met.  487 ;  Mink- 
ler  V.  M inkier,  14  Vt.  125 ;  Gardner  v.  Gard- 
ner, 177  Pa.  218,  35  Atl.  558.  And  declara- 
tions of  the  testator  subsequent  to  the  exe- 
cution of  the  will  are  admissible  for  this 
purpose.  Lawyer  v.  Smith,  8  Mich.  411,  77 
Am.  Dec.  460;  Earring  v.  Allen,  25  Mich. 
505;  McDonald  v.  McDonald,  142  Ind. 
55,  41  N.  E.  336;  Boyle  v.  Boyle, 
153  111.  228,  42  N.  E.  140;  Behrens 
v.  Behrens,  47  Ohio  St.  323,  25  N. 
E.  209;  Gardner  ▼.  Gardner,  177  Pa.  218, 
35  Atl.  558.  In  the  analogous  case  of  a  will 
found  among  the  testator's  papers  in  a  muti- 
lated condition,  declarations  of  the  testator 
manifesting  good  will  toward  the  benefici- 
aries, showing  a  purpose  of  adhering  to  its 
provisions,  or  that  he  is  entirely  satisfied 
therewith,  will  be  received  to  rebut  the  pre- 
sumption of  revocation.  1  Underbill,  Wills, 
§  232.  In  the  case  at  bar  the  declarations 
of  the  testator  indicating  that  he  had  made 
and  was  adhering  to  dispositions  not  to  be 
found  in  the  Rulo  will  are  numerous  and 
well  authenticated.  Moreover,  there  are  cir- 
cumstances in  evidence  which  would  indi- 
cate that,  in  case  there  was  a  will  subse- 
quent to  the  Rulo  will,  it  represented  the  fi- 
nal intentions  of  the  testator.  But  even  if 
we  held  that  the  St.  Louis  will,  if  there  was 
one,  was  destroyed  animo  revocandi,  would 
it  follow  that  a  former  will,  revoked  by  the 
St.  Louis  will,  was  revived  by  deatructio::  of 
the  latter?  This  raises  a  question  of  some 
difllculty  which  has  given  rise  to  no  little 
discussion. 

Our  statute  of  wills  follows  the  Massachu- 
setts act  of  1836,  which,  as  to  execution  and 
revocation,  is  modeled  on  the  statute  of 
frauds.  We  have  not  adopted  a  modem 
statute  along  the  lines  of  the  English  stat- 
ute of  1837.  Hence,  the  question  must  be 
settled  in  this  state  without  reference  to  the 
later  statutes,  and  decisions  thereunder,  ex- 
cept as  they  indicate  a  sound  policy,  in  ac- 
cord with  the  general  objects  and  purposes 
of  every  statute  on  the  subject.  If  the  first 
will  is  destroyed,  and  a  subsequent  will  is 
revoked  or  canceled,  it  has  never  been  assert- 


application  of  the  authorities  referred  to,   ed  that  the  first  will  is  revived.    But  if  the 
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first  will  remains  in  existence,  and  a  second 
will,  which  operated  to  revoke  it,  is  after- 
wards revoked  or  canceled,  without  execu- 
tion of  a  new  one,  there  has  been  much  di- 
vergence of  opinion.  Lord  Mansfield  an- 
nounced a  rule,  which  was  followed  by  the 
common-law  courts  when  questions  as  to 
wills  disposing  of  real  property  came  before 
them,  to  the  effect  that  if  the  first  will  is 
preserved,  and  a  subsequent  will,  revoking  it 
expressly  or  by  implication,  is  destroyed  or 
canceled,  the  revocation  is  repealed,  and  the 
original  will  revived  and  continued  in  force, 
by  virtue  of  these  circumstances.  Hartcood 
v.  Ooodright,  1  Cowp.  87,  91 ;  Qoodright  ex 
dem,  Qlazxer  y.  Glazier,  4  Burr.  2512.  On 
the  other  hand,  the  ecclesiastical  courts, 
which  had  jurisdiction  over  wills  disposing 
of  personalty,  and  from  whose  decisions  our 
law  of  probate  and  administration  is  derived 
in  large  part,  held  to  a  more  flexible  rule; 
endeavoring  in  each  case  to  ascertain  the 
testator's  intention,  and  making  that  inten- 
tion the  criterion.  In  a  leading  case  the 
doctrine  of  those  courts  was  stated  thus: 
"Tlie  legal  presumption  is  neither  adverse 
to,  nor  in  favor  of,  the  revival  of  a  former 
uncanceled,  upon  the  cancelation  of  a  later 
revocatory,  will.  Having  furnished  this 
principle,  the  law  withdraws  altogether,  and 
leaves  the  question  as  one  of  intention  pure- 
ly, and  open  to  a  decision  either  way,  solely 
according  to  facts  and  circumatances."  Vs- 
ticke  V.  Bawden,  2  Add.  Eccl.  Rep.  116. 
Counsel  urge  that  chapter  15a,  Comp.  Stat. 
1901,  which  makes  the  common  law  of  Eng- 
land the  rule  of  decision  in  all  cases  not  gov- 
erned by  constitution  or  statutes,  so  far  as 
applicable,  requires  us  to  follow  the  rule  an- 
nounced by  Lord  Mansfield,  and  that  the  de- 
cisions of  common-law  courts  in  England 
prior  to  the  Revolution  are  controlling,  as 
between  such  decisions  and  subsequent  Eng- 
lish authorities.  We  are  unable  to  assent 
to  this  proposition. 

What  is  the  meaning  of  the  term  "com- 
mon law  of  England,"  as  used  in  chapter 
15a.  Comp.  Stat.  1901?  Does  it  mean  the 
common  law  as  it  stood  at  the  time  of  the 
Declaration  of  Independence,  or  as  it  stood 
when  our  statute  was  enacted,  or  are  we  to 
understand  the  common-law  system,  in  its 
entirety,  including  all  judicial  improvements 
and  modifications  in  this  countrj^  and  in 
England,  to  the  present  time,  so  far  as  ap- 
plicable to  our  conditions?  We  cannot 
think,  and  we  do  not  believe  this  court  has 
ever  understood,  that  the  legislature  intend- 
ed to  petrify  the  common  law,  as  embodied 
in  judicial  decisions  at  any  one  time,  and  set 
it  up  in  such  inflexible  form  as  a  rule  of  de- 
cision. The  theory  of  our  system  is  that  the 
law  consists,  not  in  the  actual  rules  en- 
forced by  decisions  of  the  courts  at  any  one 
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time,  but  the  principles  from  which  those 
rules  flow ;  that  old  principles  are  applied  to 
new  cases,  and  the  rules  resulting  from  such 
application  are  modified  from  time  to  time 
as  changed  conditions  and  new  states  of  fact 
require.  Rensselcker  Qlasa  Factory  v.  Reid, 
5  Cow.  587.  ''We  may  look  to  American  as 
well  as  English  books,  and  to  American  a» 
well  as  English  jurists,  to  ascertain  what 
this  law  is,  for  neither  the  opinions  nor 
precedents  of  judges  can  be  said,  with  strict 
propriety,  to  be  the  law.  They  are  wily  evi- 
dence of  law."  Forbes  ▼.  Soannell,  13  Cal. 
242,  286.  On  this  ground  it  was  held  in 
Sayward  ▼.  Carlson,  1  Wash.  29,  23  Pac; 
830,  that  a  statutory  provision  in  Washing- 
ton making  the  common  law  of  England  the 
rule  of  decision  in  all  courts  did  not  confine 
the  courts  to  the  decisions  of  the  English 
courts,  and  of  those  American  courts  which 
have  followed  them  closely,  for  the  interpre- 
tation of  the  law.  Such  has  been  the  under- 
standing of  this  court  from  the  beginning. 
What  Sir  Frederick  Pollock  has  called  "the 
immemorial  and  yet  freshly  growing  fabric 
of  the  common  law"  is  to  be  our  guide,  not 
the  decisions  of  any  particular  courts  at  any 
particular  period.  The  term  "common  law 
of  England,'*  as  used  in  the  statute,  refers  to 
that  general  system  of  law  which  prevails  in 
England,  and  in  most  of  the  United  States 
by  derivation  from  England,  as  distin- 
guished from  the  Roman  or  civil  law  system, 
which  was  in  force  in  this  territory  prior  to 
the  Jjouisiana  purchase.  Hence,  the  statute 
does  not  require  adherence  to  the  decisions 
of  the  English  common-law  courts  prior  to 
the  Revolution,  in  case  this  court  considers 
subsequent  decisions,  either  in  England  or 
America,  better  expositions  of  the  general 
principles  of  that  system. 

If,  as  between  the  rule  of  the  old  conunon- 
law  courts  and  the  rule  of  the  English  eccle- 
siastical courts,  we  are  not  required  by  stat- 
ute to  follow  the  former,  we  think  the  lat^ 
ter,  on  principle,  greatly  to  be  preferred; 
and  it  has  the  support  of  the  weight  of  re- 
cent authority  in  America.  A  distinction 
was  suggested  at  an  early  period  between  a 
A-ill  which  revokes  the  former  will  expressly, 
nnd  one  which  so  operates  by  implication 
only.  Leaving  the  question  somewhat  in 
doubt  as  to  the  latter  case,  the  rule  has  been 
generally  and  vigorously  assailed  as  to  the 
former.  I  Powell,  Devises,  528;  4  Kent, 
Com.  531;  Randolph  &  T.'s  note  to  1  Jar- 
man,  Wills,  •193;  Barksdale  v.  Hopkins,  23 
Ga.  332 ;  Beaumont  v.  Keiniy  50  Mo.  28 ;  Col- 
vin  V.  Warfordf  20  Md.  357;  Scott  v.  Fink, 
45  Mich.  241,  7  N.  W.  799;  Cheever  v. 
Xorth,  100  Mich.  390,  37  L.  R.  A.  561,  64  N. 
W.  455.  But  the  courts  are  by  no  means 
agreed  on  this  distinction,  and  it  has  been 
considered  as  having  no  more  force  than  to 
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affect  the  presumption,  if  any  there  is.  Pick- 
ens y.  Davis,  134  Mass.  252,  254,  45  Am. 
Rep.  322;  Schouler,  Wills,  §  213.  A  few  ju- 
risdictions adhere  to  the  rule  as  stated  by 
Lord  AfacGOeld.  Taylor  y.  Taylor,  2  Nott  & 
M'C.  482;  Ratidall  y.  Beatty,  31  N.  J.  Eq. 
643;  Peek's  Appeal,  50  Conn.  562,  47  Am. 
Rep.  685.  But  the  strong  tendency  in  the 
United  States  is  to  follow  the  rule  of  the 
English  ecclesiastical  courts,  and  hold  that, 
if  the  testator  destroys  a  subsequent  will, 
revoking  a  former  one  either  expressly  or  by 
implication,  such  act,  of  itself,  will  not  re- 
yive  the  former  will.  Re  Gould,  72  Vt.  316, 
47  Atl.  1082;  MoClure  v.  UcClure,  86  Tenn. 
173,  6  S.  W.  44;  Harwell  y.  Lively,  30  Ga. 

315,  76  Am.  Dec  649;  Bohanon  v.  Walcot,  1 
How.  (Miss.)  336,  29  Am.  Dec.  631;  1  Woer- 
ner.  Probate  &  Administration,  §  51.  Fol- 
lowing the  English  act  of  1837,  the  statutes, 
wherever  this  subject  has  been  dealt  with  by 
legislation,  are  all  against  the  doctrine  of 
constructive  revival  of  the  prior  will. 
Hence,  we  may  well  regard  Lord  Mansfield's 
rule  as  disapproved,  and  the  doctrine  of  the 
ecclesiastical  courts  as  vindicated.  Prefer- 
ring the  latter,  we  think  the  rule  should  be 
to  look  to  the  intention  of  the  testator  in 
every  case.  Whether  the  former  will  is  re- 
vived depends  upon  his  intention,  which  is 
to  be  deduced  from  all  the  circumstances. 
Willitjms  v.  Williams,  142  Ma^.  515,  8  N. 
£.  424.  So  far  as  there  is  a  presumption, 
it  would  seem  that  the  presumption  ought 
to  be   against  revivor.    Re  Gould,  72  Vt. 

316,  47  Atl.  1082;  Schouler,  Wills,  §  413. 
Without  regard  to  any  presumption,  how- 
ever, we  find  nothing  in  the  evidence  suffi- 
cient to  indicate  an  intention  to  revive  the 
earlier  will,  if  it  had  been  revoked,  and  there 
is  much  to  show  that  no  such  intention  ex- 
isted. 

It  follows  that  we  are  brought  inevitably 
to  the  questions  whether  execution  of  the  St. 
Louis  will  has  been  shown  sufficiently,  and, 
if  80,  whether  the  evidence  shows  sufficiently 
that  it  revoked  the  former  will,  expressly  or 
by  implication.  Before  taking  up  these 
questions,  however,  certain  preliminary  ob- 
jections going  to  the  mode  of  proof  must  be 
disposed  of. 

It  is  urged  on  behalf  of  the  appellee  that 
it  is  not  sufficient  to  show  a  subsequent  will 
revoking  the  instrument  probated,  but  that 
the  contents  of  such  will  must  be  estab- 
lished: that  declarations  of  the  testator  are 
not  admissible  to  prove  the  later  will;  that 
persons  who  would  take  as  heirs  or  next  of 
kin  in  case  of  intestacy,  or  as  beneficiaries 
under  the  subsequent  will,  are  not  competent 
witnesses  to  transacticms  and  conversations 
with  the  deceased ;  and  that  appellants  must 
fail  because  they  have  not  proved  an  attesta- 
tion clause,  nor  established  the  contents 
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thereof.  As  will  be  seen  presently,  the  first 
and  second  of  these  objections  have  other 
phases,  in  which  they  are  well  taken.  It 
mu^t  be  shown,  not  merely  that  there  was 
another  will,  but  also  that  it  contained  a  rev- 
ocation slauae,  or  else  its  contents  must  be 
established  so  as  to  demonstrate  an  incon- 
sistency between  the  instruments  requiring 
the  court  to  hold  the  one  revoked  by  the 
other  by  implication.  And  the  contents, 
whether  with  respect  to  the  revocation 
clause,  or  the  general  provisions  from  which 
revocation  is  to  be  implied,  cannot  be  shown 
solely  by  declarations  of  the  testator.  But 
further  than  this  we  cannot  accept  counsel's 
contentions.  A  subsequent  will  which  has 
the  effect  of  revoking  a  prior  will  may  be 
shown  for  the  purpose  of  defeating  probate 
of  such  prior  will,  although,  by  reason  of  its 
lOss  or  destruction,  the  exact  dispositions 
made  therein  cannot  be  shown,  and  are  in- 
capable of  execution.  It  is  enough  to  prove 
that  the  lost  will  revoked  the  former  one. 
If  that  much  is  shown,  the  contents  need  not 
be  proved  further.  Brown  v.  Brown,  8  El. 
&  Bl.  876;  yelson  v.  McQiffert,  3  Barb.  Ch. 
158,  49  Am.  Dec.  170 ;  Barksdale  v.  Hopkins, 
23  Ga.  332.  The  revocaticm  will  be  eflfec- 
tual,  even  though  in  other  respecta  the  will 
cannot  be  carried  out.  Re  Cunningham,  38 
Minn.  169,  36  N.  W.  269;  Stevens  v.  Hope, 
52  Mich.  65,  17  N.  W.  698.  If  the  later 
will  was  destroyed  by  the  testator,  intending 
to  revoke  it,  yet  he  may  have  intended  to  die 
intestate.  Legare  v.  Ashe,  1  Bay,  464; 
Schouler,  Wills,  §  412.  Consequently  proof 
is  admitted  to  show  execution  of  the  subse- 
quent will,  and  that  it  revoked  the  former, 
and  this  proof  may  be  by  parol.  Broum  v. 
Browv,  8  El.  &  Bl.  876.  But  the  burden  is 
upon  those  who  attack  the  earlier  will  to 
show  that  it  was  revoked,  and,  if  they  do  not 
establish  an  express  revocation  clause,  con- 
jecture or  probabilities  are  not  sufficient; 
nor  will  such  words  as  "this  is  my  last  will" 
have  any  weight  whatever.  1  Jarman« 
Wills,  •174;  Leslie  y.  Leslie,  It.  Rep.  6  Eq. 
332.  As  to  the  declarations  of  the  testator, 
we  must  distinguish  between  their  competen- 
cy and  their  sufficiency,  when  standing 
alone,  to  prove  the  contents  of  the  lost  will. 
The  contents  of  a  lost  will  cannot  be  proved 
solely  by  the  declarations  of  the  testator. 
Clark  V.  Turner,  50  }^eb.  290,  38  L.  R.  A. 
433,  69  N.  W.  843.  But  in  the  same  case  it 
was  held  that  such  declarations  are  admissi-  . 
ble  to  corroborate  more  direct  evidence  of 
the  contents  of  the  will,  and  of  themselves 
are  competent  to  prove  its  existence.  The 
court  said:  "We  think  all  the  cases  hold 
that  the  declarations  of  a  testator  may  be 
received  in  evidence  to  prove  the  existence  of 
a  will,  and  in  proof  of  issues  relating  to  the 
testator's  competency  or  to  undue  influence. 
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but  it  has  been  doubted  whether  8uch  declar- 
ations may  be  received  to  establish  a  revoca- 
tion. It  follows  that,  in  all  proceedings  to 
probate  a  lost  will,  such  declarations  are  ad- 
missible in  evidence,  because  the  existence  of 
the  will  must  necessarily  be  established  by 
some  such  indirect  method.  The  declara- 
tions having  been  admitted  for  that  purpose, 
their  sufficiency  to  establish  the  contents  of 
the  will  is  another  question."  The  sugges- 
tion of  doubt  whether  such  declarations  may 
be  received  to  establish  a  revocation  has  ref- 
erence to  the  fact  that  a  mere  intention  to 
revoke  is  not  sufficient,  unless  carried  out  in 
some  one  of  the  forms  required  by  the  stat- 
ute. If  a  new  will  is  made,  without  an  ex- 
press revocation  clause,  revocation  is  a  ques- 
tion of  intention,  to  be  determined  from  the 
instruments  themselves  and  from  all  the  cir- 
cumstances. If  the  subsequent  will  is  lost, 
then,  its  tenor  being  shown,  declarations  are 
admissible  in  coiToboration.  But  an  inten- 
tion to  revoke  ir^  some  other  manner  must 
be  manifested  by  some  act  prescribed  in  the 
statute,  and  performed  as  the  statute  re- 
quires. Belshaw  v.  Chittcood,  141  Ind.  377, 
40  N.  E.  908;  Boylan  v.  Meeker,  28 
N.  J.  L.  274;  M^Cnne  v.  House,  8 
Ohio,  144,  31  Am.  Dec.  438;  Brown  v. 
Thomdike,  15  Pick.  388.  The  court  evident- 
ly had  this  rule  in  mind  in  Clark  v.  Turner, 
and  was  not  speaking  with  respect  to  such 
a  question  as  that  now  before  us.  As  to  the 
competency  of  the  testimony  of  those  wit- 
nesses who  would  take  but  for  the  Rulo  will, 
the  case  of  Re  McCoy  (Neb.)  89  N.  W.  665, 
is  decisive.  In  that  case  it  was  hold  that 
persons  who  would  take  as  heirs  or  next  of 
kin  in  case  of  intestacy  are  not  disqualified, 
under  %  329,  Code  Civ.  Proc,  from  testifying 
as  to  transactions  and  conversations  with 
the  deceased  in  a  contest  over  an  alleged 
will.  We  think,  however,  that  in  such  cases 
evidence  as  to  declarations  of  the  testator 
should  be  scrutinized  carefully  and  weighed 
cautiously.  Clurk  v.  Turner,  60  Neb.  290,  38 
L.  R.  A.  433,  69  N.  W.843;  1  Greenl.  Ev.  § 
200.  As  to  the  attestation  clause,  if  the  in- 
strument was  in  fact  signed,  attested,  and 
subscribed  as  required  by  the  statute,  a 
formal  clause  reciting  the  details  of  the 
transaction  was  not  necessary.  The  statute 
does  not  require  the 'attestation  clause,  but 
only  required  that  the  will  be  subscribed  by 
the  testator,  and  attested  and  subscribed  in 
his  presence  by  two  or  more  credible  witness- 
es. The  necessary  facts  may  be  proved  by 
the  subscribing  witnesses,  although  the  at- 
testation clause  is  omitted.  Robinson  v. 
Brncstcr,  HO  111.  656,  30  N.  E.  683;  Ber- 
berct  V.  Berhcret,  131  Mo.  399,  33  S.  W.  61 ; 
Re  Lewis,  51  Wis.  101,  113,  7  N.  W.  829; 
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Ela  V.  Edwards,  16  Gray,  91 ;  More  v.  More, 
92  111.  App.  465.  Hence,  the  subscribing 
witnesses  to  a  lost  will  may  testify  that  the 
testator  signed  and  they  witnessed  and  sub- 
scribed in  the  manner  required,  without  prov- 
ing that  there  was  an  attestation  clause,  or 
establishing  the  contents  thereof. 

Without  going  over  the  details,  we  may 
say  that  the  evidence  produces  a  strong  con- 
viction that  a  will  of  some  sort  was  made 
at  St.  Louis.  There  is  not  only  the  testi- 
mony of  the  two  subscribing  witnesses,  but 
a  very  considerable  mass  of  circumstantial 
evidence.  Moreover  the  declarations  of  the 
testator  are  well  authenticated  and  circum- 
stantial. Taking  all  these  matters  into  ac- 
count, and  bearing  in  mind  the  apparent  in- 
justice of  the  disposition  made  in  the  instru- 
ment admitted  to  probate,  the  suspicious 
character  of  the  many  things  connected  with 
the  finding  of  the  Rulo  will,  and  the  disposi- 
tion of  the  testator  to  make  wills,  as  shown 
in  evidence,  -if  the  question  was  merely 
whether  a  subsequent  will  was  executed,  we 
should  hesitate  to  say  that  the  decree  could 
stand.  The  testimony  of  several  of  the  most 
important  witnesses  was  taken  by  deposi- 
tion, and,  as  the  trial  court  neither  saw  nor 
heard  these  witnesses,  the  ordinary  rule  that 
a  decree  based  on  conflicting  testimony  will 
be  affirmed  does  not  apply  with  full  force. 
Gibson  v.  Hammang,  63  Neb.  349,  88  N.  W. 
501;  Delorao  v.  Conna,  29  Neb.  811,  46  N. 
W.  255.  But  the  appellants  have  much 
more  to  do  tluin  merely  to  prove  that  a  sub- 
sequent will  was  executed  at  St.  Louis  in 
the  prescribed  legal  form.  They  must  show 
that  the  St.  Louis  will  revoked  the  former 
will,  and  to  that  extent  muat  prove  its  con- 
tents. 

A  subsequent  will  may  have  the  effect  of 
revoking  a  prior  will,  either  by  reason  of  an 
express  clause  of  revocation,  or  of  an  incon* 
sistent  disposition  of  the  testator's  property. 
1  Jarman,  Wills,  •172.  Hence,  to  show  that 
the  Rulo  will  was  superseded,  it  would  ba 
necessary  to  prove  that  the  later  instrument 
revoked  it  expressly,  or  else  to  show  that 
the  contents  of  the  later  instrument  were 
such  as  to  revoke  it  by  implication.  There 
is  no  proof  of  an  express  revocation  clause. 
To  show  revocation  by  implication  requires 
more  detailed  evidence  as  to  the  contents  of 
the  lost  will,  for,  unless  the  subsequent  will 
expressly  revokes  the  former  one,  such  form- 
er will  is  only  revoked  so  far  as  it  is  incon- 
sistent with  the  later.  1  Jarman,  Wills, 
•175.  The  govcniing  principle  is  the  inten- 
tion of  the  testator.  It  does  not  follow 
from  the  fact  of  a  new  will  that  full  and  en- 
tire revocation  was  intended.  Tlie  purpose 
may  have  been  to  make  supplemental  provi- 
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sions,  consistent  with  the  former  will  in 
whole  or  in  part,  to  di&poee  of  other  proper- 
ty, or  to  amend  and  alter  the  prior  disposi- 
tions only.  Hence,  a  complete  revocation 
by  implication  will  not  result  unless  the  gen- 
eral tenor  of  the  later  will  shows  clearly 
that  the  testator  so  intended,  or  the  two  in- 
struments are  so  plainly  inconsistent  as  to 
be  incapable  of  standing  together.  Brant  v. 
Willson,  8  Cow.  50;  Smith  v.  McChesney,  15 
N.  J.  Eq.  359;  Re  Vcnable,  127  N.  C.  344, 
37  S.  E.  405.  Courts  do  not  favor  revoca- 
tion by  implication,  and  incline  to  such  a 
construction  as  will  give  effect  to  both  in- 
struments. Schouler,  Wills,  §  407;  1  Un- 
derbill, Wills,  §  251.  There  are  cases  where, 
from  the  whole  instrument,  the  court  is  able 
to  Eny  that  the  later  was  intended  as  an  in- 
dependent and  final  disposition  of  the  testa- 
tor's property.  1  Jarman,  Wills,  •175. 
But  in  order  that  a  court  may  do  this  with 
assurance,  it  must  have  the  later  instrument 
before  it.  so  that  the  testator's  language 
may  be  fully  and  accurately  apprehended. 
Hence,  it  was  held  in  a  number  of  early 
cases  that  it  was  not  enough  to  find  the  ex- 
istence of  a  subsequent  will,  but  it  must  be 
found  that  the  subsequent  will  differed  from 
the  former  will,  claimed  to  have  been  re- 
voked, and  that  the  nature  of  the  difference 
must  be  tound  also.  Seymor  v.  yorthicort- 
ly,  Hardr.  374;  Ooodright  ex  dem.  Rolfe  v. 
Haruood,  3  Wils.  497;  Harwood  v.  Good- 
riffht,  1  Cowp.  89,  91.  This  rule  has  been 
adhered  to.  We  may  regard  it  as  well  set- 
tled that  the  mere  fact  that  a  subsequent 
will  was  made  is  not  sufficient  of  itself,  and 
without  some  proof  of  its  actual  contents  to 
show  revocation  of  a  former  will.  1  W^ms. 
Exrs.  162,  166;  Nelson  v.  McGiffert,  3  Barb. 
Ch.  158,  49  Am.  l)ec.  170;  Lane  v.  Hill,  68 
N.  H.  275.  44  Atl.  393.  We  think  the  same 
considerations  justify  the  requirement  that 
the  contents  of  the  lost  will,  to  such  extent 
as  is  necessary  to  establish  a  revocation  by 
implication,  be  clearly  shown.  Where  parol 
evidence  is  relied  on  to  show  that  a  will  in 
existence  was  revoked  by  implication  by  one 
which  cannot  be  found,  such  evidence  should 
be  clear,  unequivocal,  and  convincing,  since 
a  construction  of  the  two,  if  both  were  actu- 
ally belore  the  court,  might  harmonize  in 
whole  or  in  part  what,  from  the  relation  of 
those  who  speak  from  recollection  of  matters 
more  or  less  distant  in  time,  would  appear 
inconsistent.  Southvcorlh  v.  Adams ,  11 
Biss.  256,  Fed.  Cas.  No.  13,194;  Grant  v. 
Grant,  1  Sandf.  Ch.  235;  yeudl  v.  Homer, 
120  Mass.  277.  In  somewhat  analogous 
cases,  where  a  deed  absolute  is  sought  to  be 
proved  a  mortgage,  or  a  deed  is  sought  to  be 
reformed,  or  a  trust  established,  contrary  to 
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the  terms  of  a  written  instrument,  by  parol, 
this  court  has  uniformly  insisted  that  the 
evidence  be  clear  and  convincing.  Doane  v. 
Dunham  (Neb.)  89  N.  W.  640,  and  cases 
cited;  Topping  v.  Jennette  (Neb.)  90  N. 
W.  911;  Columbia  Nat.  Bank  v.  Baldwin 
(Neb.)  90  N.  W.  890.  This  requirement  is 
the  more  salutary  where  the  evidence  goes 
largely  to  declarations  of  a  testator.  In 
Clark  V.  Turner ,  50  Neb.  290,  302,  38  L.  R. 
A.  433,  69  N.  W.  843, 846, the  court  says;  "On 
no  subject,  perhaps,  are  statutes  so  strict  in 
recptiring  a  writing  executed  and  attested  in 
certain  forms  as  in  the  case  of  wills;  and, 
while  it  is  firmly  established  that  a  lost  will 
may  be  proved  by  secondary  evidence,  the 
courts  have  always  required  such  evidence 
to  be  direct,  clear,  and  convincing.  As  said 
by  the  Supreme  Court  of  the  United  States 
in  Lea  v.  Pope  County  Copper  Co,  21  How. 
403,  16  L.  ed.  203,  'courts  of  justice  lend  a 
very  unwilling  ear  to  statements  of  what 
dead  men  have  said.'  Such  evidence  is  al- 
ways considered  dangerous  and  subject  to 
the  closest  scrutiny." 

In  view  of  the  principles  last  discussed, 
we  think  the  appellants  have  failed  to  show 
suiliciently  that  the  Rulo  will  was  revoked. 
Declarations  of  the  testator  alone  will  not 
suffice  to  show  that  the  St.  Louis  will  had 
that  effect  by  implication,  since,  without 
showing  the  contents  of  that  will,  such  a  rev- 
ocation cannot  be  established.  But,  as 
held  in  Clark  v.  Turner,  50  Neb.  290,  302, 
38  L.  R.  A.  433,  69  N.  W.  843,  846,  the  testi- 
mony  of  the  subscribing  witnesses  in  this 
case,  except  so  far  as  they  testify  that  the 
testator  signed  a  paper,  and  they  witnessed 
it  in  his  presence  and  at  his  request, 
amounts  only  to  evidence  of  his  declaration 
that  the  paper  was  his  will.  The  other  tes- 
timony consists  of  declarations  of  the  testa- 
tor as  to  what  he  had  done  for  or  had  left 
supposed  beneficiaries  of  the  lost  will,  or 
what  would  be  their  circumstances  after  his 
death.  Beyond  the  declarations  of  the  tes- 
tator, which  may  supplement,  but  cannot  en- 
tirely  replace,  more  direct  proof,  there  is  no 
such  clear,  unequivocal,  and  convincing  evi- 
dence of  the  contents  of  the  will  as  the  law 
must  and  does  require.  As  there  is  no  proof 
of  an  express  revocation  clause,  it  follows 
that  the  finding  of  the  trial  court  is  right. 

We  therefore  recommend  that  the  decree 
be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Per  Curiam  t 

For  the  reasons  •  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  a/firmed. 
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*1.     Deliverr  of  an  insurance  poliey  to 

the  insared  by  the  insurer  is  prima  facie  evi- 
dence of  the  payment  of  the  cash  considera- 
tion recited  in  the  instrument. 
2.  Wliere  Insnred  irave  Itls  note,  dne 
in  ninetr  days,  from  the  policy's  delivery, 
payable  to  the  order  of  the  insurer's  agent, 
for  a  part  of  the  first  premium,  and  the 
agent's  employment  contract  entitled  him  to 
100  per  cent  of  the  first  premium  as  his  com- 
mission, and  he  was  charged  with  the  amount 
of  such  premium,  and  sold  the  note,  and  in- 
sured died  after  its  maturity  without  having 
paid  it,  and  afterwards  the  insurer  bought  it 
from  the  agent's  indorsee,  and  denied  liabil- 
ity on  the  policy  because  it  contained  a  stipu- 
lation for  its  suspension  during  default  on 
any  note  given  for  premiums,  a  finding  by  the 
trial  court  against  such  contention  of  the 
insurer  should  be  sustained. 

(November  19,  1902.) 

ERROR  to  the  District  Court  for  Douglas 
Countj  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  policy  of 
life  insurance.     Affirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  W.  W.  Morsman,  for  plaintiff  in  er- 
ror: 

A  party  relying  for  recovery  on  a  waiver 
of  a  condition  precedent  in  a  life  insurance 
policy  must  plead  and  prove  such  waiver,  or 
it  will  be  unavailing.  - 

Afulers  v.  Life  Ins.  Oleiiring  Co.  62  Neb. 
585,  87  N.  W.  331. 

Powell  had  no  authority  to  take  the  note 
as  payment,  even  if  it  had  been  sufficient  in 
amount  to  cover  the  whole  premium. 

Hartford  F.  Ins.  Co.  v.  Landfare,  63  Neb. 
550,  88  N.  W.  780. 

The  stipulation  that  the  policy  shall  be 
suspended  during  the  period  that  a  note  giv- 
en for  the  payment  of  a  premium  shall  be 
due  and  unpaid  is  valid,  and  the  policy  is 
not  enforceable  for  any  loss  which  occurs 
during  the  period  of  default. 

Houston  V.  Farmers*  F.  d  M.  Ins.  Co. 
(Neb.)   89  N.  W.  635;  Antes  v.  State  Ins. 

•Headnotes  by  Hastings,  C. 


Note. — Smce  the  note  in  the  above  case  was 
taken  by  the  agent  personally  as  a  matter  be- 
tween him  and  the  insured  only,  the  case  is  en- 
tirely distinguishable  from  those  in  which  pre- 
mium notes  are  taken  by  an  agent  on  behalf  of 
the  company.  As  to  the  effect  of  nonpayment 
of  a  note  taken  for  the  company,  see  Stewart 
V.  Union  Mut.  L.  Ins.  Co.  (N.  Y.)  42  L.  R.  A. 
147. 
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Co.  61  Neb.  55,  84  N.  W.  412 ;  Home  F.  InB. 
Co.  V.  QarhoGz,  48  Neb,  83?,  67  N.  W.  864; 
Phenix  Ins.  Co.  v.  Bachelder,  32  Neb.  490, 
49  N.  W.  217. 

Failure  to  answer  the  request  of  the  as- 
sured for  an  extension  of  time  on  the  note 
was  not  a  waiver  of  the  default. 

East  Tewas  F.  Ins.  Co.  ▼.  Perkey,  89  Tex. 
604,  36  S.  W.  1050. 

The  fact  that  the  note  given  for  the  pre- 
mium was  given  to  the  agent  was  immate- 
rial. 

Mooney  t.  Home  Ins.  Co.  72  Mo.  App.  92. 
On  motion  for  rehearing. 

It  is  erroneously  held  in  the  opinion  that 
a  provision  of  the  policy  requiring  the  pre- 
payment of  the  first  premium  In  money  as  a 
condition  precedent  to  any  obligation  on  the 
part  of  the  company,  was  performed. 

There  was  an  agreed  statement  of  facta, 
in  which  it  was  agreed  by  the  parties  that 
the  assured  gave  his  promissory  note. 

There  is  a  stipulation  in  the  application 
for  the  insurance,  expressly  made  part  of 
the  policy  contract,  signed  by  the  assured, 
that  "the  policy  contract  shall  not  take  ef- 
fect until  the  first  premium  shall  have  been 
paid."  This  stipulation  created  a  condition 
precedent. 

Anders  v.  Life  Ins.  Clearing  Co.  62  Neb. 
585,  87  N.  W.  331. 

The  agent  could  not  waive  the  express 
terms  of  the  contract  of  insurance. 

Hartford  F.  Ins.  Co.  v.  Landfare,  63  Neb. 
559,  88  N.  W.  779. 

It  is  erroneously  held  that  a  note  given  to 
the  agent  of  defendant  for  premium  is  not 
within  the  provision  of  the  policy  for  sus- 
pension during  default  in  payment. 

The  assured  did  not  owe  anything  to 
Powell  in  his  personal  character. 

The  conclusion  that  the  note  was  a  per- 
sonal transaction  with  Powell,  and,  there- 
fore, not  within  the  provision  of  the  policy 
for  suspension,  is  certainly  eromeous. 

Messrs.  O'Neill  ft  Gilbert,  for  defend- 
ant in  error: 

The  policy  does  not  require  payments  in 
cash.  That  the  premium  be  paid  is  its  en- 
tire requirement.  This  requirement  was 
complied  with  by  the  giving  of  the  note  and 
the  payment  of  $69.47  in  addition  thereto. 

Union  Cent.  L.  Ins.  Co.  v.  Taggart,  55 
Minn.  95,  56  N.  W.  579 ;  Marskey  v.  Turner, 
81  Mich.  62,  45  N.  W.  644. 

The  acknowledgment  in  the  policy  of  the 
receipt  of  the  premium  estops  the  company 
to  contest  the  validity  of  the  policy  on  the 
ground  of  nonpayment  of  the  premium. 

Union  L.  Ins.  Co.  v.  Haman,  54  Neb.  612, 
74  N.  W.  1090;  Kendrick  v.  Mutual  Ben.  L. 
Ins.  Co.  124  N.  C.  315,  32  S.  E.  728;  Far- 
num  V.  Phamiw  Ins.  Co.  83  Cal.  246,  23  Pac 
869;  Fidelity  d  C.  Co.  v.  Chambers,  93  Va. 
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138..  40  L.  R.  A.  432,  24  S.  E.  896;  Meyer  t. 
Great  Western  In8.  Co.  104  Cal.  381,  38  Pac 
82. 

The  policy  is  not  made  void  or  ineffectlYe 
up  to  such  time  as  the  note  is  paid.  It  is 
effective  when  issued,  and  so  continues  until 
default  in  payment  of  the  note. 

Johnson  v.  Bouthem  Mut.  L.  Ins.  Co.  79 
Ky.  406;  Marskey  v.  Turner,  81  Mich.  62, 
46  N.  W.  644. 

Defendant  is  estopped  from  claiming  sus- 
pension of  the  policy  through  nonpayment 
of  the  note  by  Parker. 

The  sale  of  the  note  by  Powell  and  reten- 
ti<m  of  the  proceeds  are  inconsistent  with 
the  claim  that  the  policy  was  not  in  force. 

Pheniw  Ins.  Co.  v.  Rollins,  44  Neb.  745,  63 
N.  W.  46;  Marskey  v.  Turner,  81  Mich.  62, 
45  N.  W.  644. 

Collection  from  Parker's  estate  would  fix 
liability  on  the  policy. 

Phenix  Ins.  Co.  v.  Dungan,  87  Neb.  468, 
55  N.  W.  1069 ;  Phcenix  Ins.  Co.  v.  Lansing, 
15  Neb.  494,  20  N.  W.  22;  Schoneman  v. 
Western  Horse  d  Cattle  Ins.  Co.  16  Neb. 
404,  20  N.  W.  284;  Pheniw  Ins.  Co.  v.  Rol- 
lins, 44  Neb.  745,  63  N.  W.  46. 

Defendant  must  have  returned  the  note  if 
it  would  insist  on  suspension. 

McAllister  v.  }few  England  Mut.  L.  Ins. 
Co.  101  &£ass.  558,  3  Am.  Rep.  404 ;  Johnson 
▼.  Southern  Mut.  L.  Ins.  Co.  79  Ky.  406; 
Phenix  Ins.  Co.  v.  Dungan,  37  Neb.  468,  55 
N.  W.  1069;  Krause  v.  Equitable  Life  As- 
eur.  Soe.  99  Mich.  461,  58  N.  W.  496. 

Powell,  only,  had  an  interest  in  the  pre- 
mium, and  he  could  take  a  note  for  it  or  do- 
nate it,  as  he  saw  fit. 

Pythian  Life  Asso'.  v.  Preston,  47  Neb. 
374,  66  N.  W.  445;  Carrington  v.  Omaha 
Life  Asso.  59  Neb.  116,  80  N.  W.  491. 

The  sale  of  the  note  was  equivalent  to  as- 
serting Parker's  continued  liability  thereon, 
and  an  extension  of  the  time  of  payment. 

Marskey  v.  Turner,  81  Mich.  62,  45  N.  W. 
644. 

Haatinsa,  C,  filed  the  following  opinion: 
This  is  a  suit  on  a  policy  of  life  insurance, 
lieard  by  the  district  court  upon  an  agreed 
statement  of  facts.  From  the  judgment  for 
plaintiff,  the  defendant  company  brings  er- 
ror, and  relies  upon  two  grounds  of  defense : 
(1)  That  it  does  not  appear  from  the  evi- 
dence that  the  first  premium  was  ever  paid, 
and  among  the  provisions  of  the  policy  is 
one  that  it  shall  not  take  effect  until  the 
first  premium  shall  have  been  paid  during 
the  life  and  good  health* of  the  insured.  (2) 
It  is  claimed,  perhaps  with  a  little  inconsist- 
ency, that  a  note  was  given  for  a  part  of  the 
finit  premium,  and  that  when  the  insured 
died  the  note  was  past  due  and  unpaid,  and 
the  policy  contained  a  stipulation  that  any 
€2  L.  R.  A. 


note  given  for  premiums  should  be  made  a 
part  of  the  contract,  and  a  failure  to  pay  it 
or  any  interest,  when  due,  should  suspend 
the  policy,  and  it  should  continue  suspended 
during  the  default,  without  action  on  the 
company's  part,  or  notice  to  the  insured  or 
beneficiary. 

So  far  as  the  first  defense  is  concerned,  it 
is  contended  by  the  defendant  in  error  that 
it  is  not  pleaded.  The  petition  contained  a 
general  allegation,  under  S  128  of  the  Code, 
that  plaintiff  and  the  assured  had  complied 
with  all  the  conditions  required  by  them  to 
be  performed.  The  answer  to  this  is  as  fol- 
lows: "The  defendant  denies  that  said 
Charles  £.  Parker,  the  assured,  and  Maggie 

D.  Parker,  the  plaintiff,  have  duly  per- 
formed all  of  the  conditions  of  said  policy 
of  insurance  upon  their  part  to  be  per- 
formed." It  is  claimed  that  this  traverse 
in  ipsis  verbis  is  not  a  denial  of  the  fact  al- 
leired,  but  merely  applies  to  the  fqrm  of  the 
allegation,  and  not  to  its  substance,  and, 
hence,  is  not  a  denial  of  the  latter.  Knight 
V.  Denman  (Neb.)  90  N.  W.  863.  Probably 
this  contention  is  soimd,  and  the  denial 
should  not  be  allowed  to  pass;  but  it  was 
treated  as  a  denial  in  the  lower  court,  and 
its  sufficiency  can  hardly  be  objected  to  for 
the  first  time  in  this  one.  We  think,  how- 
ever; that  counsel  for  the  defendant  company 
are  in  error  when  they  say  that  there  is  no 
evidence  of  compliance  with  this  condition. 
The  delivery  of  the  policy,  and  its  possession 
by  the  insured  in  his  lifetime,  and  by  the 
beneficiary  after  his  death,  must  be  taken  as 
prima  facie  evidence  of  payment  of  the  cash 
consideration  which  is  recited  in  the  policy. 

The  second  objection  to  plaintiff's  right  of 
recovery  has  caused  more  trouble.  It  is 
among  the  agreed  facts  in  the  record  that 

E.  V.  M.  Powell  was  defendant's  manager  at 
its  St.  Louis  office,  under  a  contract  of  agen- 
cy which  is  set  forth,  and  through  a  sub- 
agent  he  took  the  application  for  the  policy 
sued  on ;  that  defendant  sent  to  Powell  this 
policy,  with  a  receipt  for  the  first  premium, 
tor  delivery  to  the  insured  under  the  terms 
of  the  policy  and  application  (the  receipt  to 
be  valid  only  when  countersigned  by  Pow- 
ell) ;  that  Powell  delivered  the  policy  to  the 
insured,  and  took  the  tatter's  promissory 
note  for  $100.93  as  part  payment  of  the  first 
premium.  The  note  bore  interest  at  8  per 
cent  per  annum,  and  was  for  ninety  days 
from  July  18,  1898,  no  part  of  which  was 
ever  paid.  It  was  payable  to  the  order  of 
E.  V.  M.  Powell.  In  June,  1899,  defendant 
obtained  it  by  purchase  from  a  third  party 
to  whom  Powell  had  sold  it.  Powell  in  Sep- 
tember, 1898,  reported  to  defendant  that  the 
premium  was  paid,  and  the  policy  delivered; 
and  defendant  knew  nothing  to  the  contraiy 
until  Fcbruaiy  14,  1899.    On  or  about  that 
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time  pome  person  came  to  defendant,  un- 
known, pretending  to  represent  insured,  and 
tendered  at  defendant's  office  in  Omaha 
$170.40  in  payment  of  first  premium  on  the 
policy.  This  was  refused.  January  11, 
1899,  insured  wrote  Powell,  from  Little 
Kock;  Arkansas,  stating  that  he  was  in  hard 
luck,  had  hroken  his  leg,  was  in  hospital  and 
not  in  position  to  pay  the  note,  and  asking 
a  six-months  extension.  The  receipt  for  the 
first  premium  was  retained  by  Powell  until 
February,  1899,  and  then  by  him  returned 
to  defendant.  Under  Powell's  contract  with 
defendant,  he  was  entitled  to  retain  100  per 
cent  of  the  first  premium.  By  the  course  of 
business  with  Powell,  it  was  defendant's 
practice,  on  sending  a  policy  and  receipt  for 
first  premium,  to  charge  Powell's  account 
with  the  amount  of  the  first  premium. 
When  the  policy  was  reported  delivered, 
Powell  was  credited  with  the  amount  of  his 
commission,  and  a  remittance  made  for  any 
still  due.  If  the  policy  was  refused  and  re- 
turned with  the  receipt,  Powell  got  credit 
for  the  amount  charged  to  him  on  account  of 
the  first  premium.  Powell's  account  with 
the  company  from  June  23,  1898,  to  the 
commencement  of  the  action,  showed  a  bal- 
ance due  the  company  of  $78;  giving  him 
rredit  for  the  amoimts  due  him  as  commis- 
sion on  first  premiums,  and  charging  him 
with  $3  for  each  application,  as  defendant 
was  entitled  to  do  under  the  contract.  The 
$3  was  by  his  contract  due  from  Powell  with 
each  application,  whether  it  was  finally  ac- 
ppptcd  or  rejected.  There  had  been  no  set- 
tlement since  this  policy  was  issued.  The 
policy  contained  the  following  provisions: 
"And  all  notes  which  may  be  given  for  pre- 
miums or  loans  upon  this  policy  are  hereby 
made  a  part  of  this  contract  of  insurance, 
and  the  failure  to  pay  said  notes,  or  any  in- 
terest payments  due  thereon,  at  the  time  or 
before  they  shall  fall  due,  shall  cause  this 
policy  to  become  suspended,  and  continue 
suspended  during  default  in  such  payments, 
without  action  on  the  part  of  the  company, 
or  notice  to  the  insured  or  beneficiary  here- 
under. No  agent  has  power  to  make  con- 
tracts of  insurance  in  behalf  of  the  company, 
or  notice  to  the  insured  or  beneficiary  here- 
extend  the  time  for  paying  any  premium,  to 
waive  any  forleiture,  or  to  bind  the  company 
by  making  any  promise  whatever."  The 
real  question  presented  by  this  case  is 
whether  or  not,  under  these  circumstances, 
the  company  can  avail  itself  of  the  default 
in  the  pa.vment  of  the  insured's  note  to  Pow- 
ell for  $100.93,  to  avoid  its  l*ability  under 
this  policy.  It  will  be  observed  that,  under 
Powell's  contract  with  defendant,  he  w^as 
entitled  to  receive  100  per  cent  of  this  pre- 
mium. It  will  be  observed  that  he  had  re- 
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ported  the  premium  paid,  and  the  policy  de- 
livered. It  will  be  observed  that  the  note 
was  drawn  to  his  order,  and  had  been  sold 
by  him.  It  was  obtained  by  the  defendant 
by  purchase  from  a  third  party  in  June, 
1899,  and  the  insured  died  February  16, 
1890,  in  Ottumwa,  Iowa.  Plaintiflf  in  error 
relies  upon  the  various  cases  decided  by  this 
court  upholding  and  sustaining  contract 
provisions  between  insurance  companies  and 
insured  that  policies  shall  be  avoided  by  de- 
faults upon  notes  given  for  premiums,  or 
suspendc<i  during  the  continuance  of  such 
defaults.  We  are  of  the  opinion  that,  un- 
der the  issues  and  agreed  facts  in  this  case, 
this  note  was  not  of  that  character.  The 
district  court  was  undoubtedly  warranted  in 
finding  that  this  note  was  accepted  and  re- 
ceived by  the  agent,  Pow^ell,  as  his  own  note, 
under  his  agreement  for  a  commission  of 
100  per  cent  of  the  first  premium.  His  sale 
of  the  note  would,  alone,  be  sufficient  to  war- 
rant the  trial  court  in  such  a  holding.  It 
seems  clear  that,  while  such  note  was  in  the 
hands  of  a  third  party,  there  would  be  no 
right  on  the  part  of  either  Powell  or  the  de- 
fendant to  avoid  or  suspend  this  policy  for 
its  nonpayment.  As  above  indicated,  it  is 
clear  that  the  note  was  purchased  after  the 
insured's  death  from  a  third  party  to  whom 
Powell  had  sold  it.  In  the  case  of  Pythian 
Life  A  880.  V.  Pre8ton,  47  Neb.  390,  66  N.  W. 
44o,  it  is  held  that  where  a  similar  note  for 
a  part  of  the  first  premium  was  given  to  an 
agent,  who  by  his  contract  with  his  com- 
pany was  entitled  to  retain  that  premium  as 
his  commission,  the  whole  transaction  was 
between  the  agent  and  the  insured,  and,  the 
premium  being  reported  paid,  the  company 
could  not  avoid  the  policy  for  nonpayment 
of  the  first  premium.  In  that  case,  it  is 
true,  the  note  was  paid  to  the  agent  before 
the  death  of  the  insured,  but  after  it  became 
due.  The  ground,  however,  of  the  decision, 
is  that  a  payment  was  made  to  the  agent  in 
the  manner  satisfactory  to  him,  and  the 
company,  having  no  interest  in  it,  could  not 
object  to  the  method.  It  was  a  merje  per- 
sonal indebtedness  on  the  part  of  the  insured 
to  the  agent,  which  was  settled  by  the  in- 
sured's note.  Under  the  agreed  statement 
of  facts,  the  trial  court  in  this  case  seems 
to  us  to  have  been  entirely  warranted  in 
holding  that  this  note  was  a  personal  trans- 
action between  Powell  and  the  insured,  that 
it  was  not  one  of  the  notes  for  premiums 
covered  by  the  agreement  in  the  policy,  and 
that  the  defendant  cpuld  no  more  avoid  the 
policy  by  buying  this  note  after  the  in- 
sured's deatli  than  it  could  by  the  buying  of 
jiny  other.  As  counsel  suggests,  the  agree- 
ment in  the  policy  cannot  be  held  to  have 
been    meant    to    protect   Powell's    indorsee. 
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who  held  the  note  at  the  time  of  insured's 
death. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  affirmed. 

Kirkpatrickf  C,  concurs. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
.opinion,  the  judgment  of  the  District  Court 
18  affirmed. 

Petition  for  rehearing  denied. 


Mary  J.  FOXWORTHY,  Plff.  in  Err,, 

V. 

Lucy  C.  COLBY. 


<. 
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*The  vnaathorised  Insertion  of  tl&e 
TTord  "arold"  before  the  word  "dollars"  in 
an  instrument,  after  Its  execution  and  deliv- 
ery, is  a  material  alteration. 

(March  19,  1902.) 

ERROR  to  the  District  Court  for  Lancas- 
ter County  to  review  a  judgment  in  fa- 
Tor  of  plaintiff  in  an  action  brought  to  fore- 
close a  mortgage.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Burr  ft  Burr,  for  plaintiff  in  er- 
ror: 

Xo  action  can  be  maintained  by  defendant 
in  error  upon  the  note  and  mortgage  set  up 
in  the  petition.  Defendant  in  error  only 
had  a  cause  of  action  for  money  had  and  re- 
ceived, or  for  original  consideration,  but  not 
upon  this  forged,  altered,  and  changed  note 
and  mortgage. 

(friffiih  V.  Short,  14  Neb.  259.  15  N.  W. 
335;  Homan  v.  Steele,  18  Neb.  652,  26  N. 
W.  472;  Spencer  v.  Thistle,  13  Neb.  201,  13 
N.  Vv.  208;  Wood  v.  Steele,  6  Wall.  80,  18 
L.  ed.  725. 

The  law  regards  the  security  after  it  is  al- 
tered as  an  entire  forgery  with  respect  to 
parties  who  have  not  consented,  and,  so  far 
as  they  are  concerned,  deals  with  it  accord- 
ingly. 

Goodman  v.  Eastman,  4  N.  H.  456:  Wa- 
terman V.  Vose,  43  Me.  604;  Outhwaite  v. 
Luntley,   4    Campb.    180;    Bank   of   United 
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Stales  V.  Kussel,  3  Yeates,  391;  Mitchell  ▼. 
Ringgold,  3  Hair.  &  J.  159,  6  Am.  Dec.  433 ; 
Stepliens  v.  Graham,  7  Serg.  &  R.  509,  10 
Am.  Dec.  485;  Miller  v.  Qilleland,  19  Pa. 
119;  Heffner  v.  Wenrich,  32  Pa.  423;  Stout 
V.  Cloud,  5  Litt.  ( Ky. )  207 ;  Lisle  v.  Rogers, 
18  J3.  Mon.  528;  Wood  v.  Steele,  6  Wall.  80, 
18  L.  ed.  725.      . 

Altering  the  currency  in  which  payment 
is  to  be  made^  or  if  the  note  is  payable  in 
merchandise  modifying  the  character  or 
quality  of  goods,  vitiates  the  note. 

Darwin  v.  Rippey,  63  N.  C.  318 ;  State  v. 
alley,  Cited  in  Martcndale  v.  Follet,  1  N. 
H.  95:  Schu-alm  v.  Mclntyre,  17  Wis.  232; 
Stephens  v.  Graham,  7  Serg.  &  R.  505,  10 
Am.  Dec.  485 ;  Bogarth  v.  Breedlove,  39  Tex. 
561. 

Messrs,  Flanabnrs  A  Williams  for  de> 
fendant  in  error. 

Day,  C,  filed  the  following  opinion: 
Ijucy  A.  Colby  brought  this  suit  in  the 
district  court  of  Lancaster  county  against 
Mary  J.  Foxworthy  to  foreclose  a  real-estate 
mortgage  executed  by  her  in  favor  of  the 
Lombard  Investment  Company,  and  by  that 
company  assigned  to  the  plaintiff.  The  an-  ' 
swer  of  the  defendant  alleged  that,  after  the 
execution  and  delivery  of  the  bond  and 
mortgage  they  were,  without  the  knowledge 
or  consent  of  the  defendant,  fraudulently  al- 
tered and  .changed  by  inserting  therein  the 
word  "gold"  before  the  word  "dollars."  The 
reply  was  a  general  denial,  and  also  a  plea 
that  defendant  had  paid  nine  of  the  coupons 
as  they  became  due,  and  that  each  of  them 
contained  the  word  "gold"  before  the  word 
"dollars;"  that  no  protest  or  objection  was 
ever  made  by  the  defendant,  but  that  at  all 
times  she  expressed  a  willingness  to  pay  the 
note  and  coupons  and  discharge  the  debt ;  by 
reason  of  which  facts  it  is  alleged  the  de- 
fendant is  estopped  from  interposing  the  de- 
fense sought  to  be  pleaded  by  the  answer. 
Upon  the  trial  a  judgment  of  foreclosure 
was  rendered,  to  review  which  the  defendant 
has  brought  the  case  to  this  court  by  pro- 
ceedings in  error. 

Upon  the  request  of  the  defendant,  a  jury 
was  Ciilled  to  determine  disputed  questions 
of  fact.  In  response  to  a  special  interroga- 
toiy  the  jury  found  that  the  note  and  mort- 
gage in  controversy  had  been  wrongfully 
altered  and  changed  without  the  knowledge 
or  consent  of  the  defendant,  by  inserting 
therein   the   >vord   "gold"   before   the  word 


Note. — As  to  what  constitutes  a  material  al- 
teration of  a  note,  see  also,  in  this  series.  Ruby 
T.  Talbott  (N.  M.)  3  L.  R.  A.  724,  and  cases  in 
note  thereto;  Montgomery  v.  Crosthwait  (Ala.) 
12  U  R.  A.  140;  Sanders  v.  Bagwell  (S.  C.)  7 
L.  R.  A.  743;  Palmer  v.  Poor  (Ind.)  6  L.  R.  A. 
469:  Wilson  v.  Hayes  (Minn.)  4  L.  R.  A.  196; 
Walton  Plow  Co.  v.  Campbell  (Neb.)  16  L.  B. 
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A.  468:  Simmons  v.  Atkinson  &  L.  Co.  (Miss.) 
23  L.  R.  A.  599;  Brickson  v.  First  Nat.  Bank 
I  Neb.)  28  L,  R.  A.  577;  Citizens'  Nat.  Bank  v. 
Williams  (Pa.)  35  L.  R.  A.  464,  and  note  as  to 
effect  of  alteration  on  bona  flde  holder ;  Newman 
V.  King  (Ohio)  35  L.  R.  A.  471 ;  Brown  v.  John- 
son Bros.  (Ala.)  51  L.  R.  A.  403;  and  Roch- 
ford  T.  McGee  (S.  D.)  61  L.  R.  A.  335. 
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''dollars.**  The  jury  also  returned  a  gen- 
eral verdict  for  the  defendant.  We  deem 
the  finding  of  the  jury  unimportant,  as,  in 
an  equity  case,  it  is  only  advisory.  Bank  of 
Rtockham  v.  Alter,  61  Neb.  359,  85  N.  W. 
300.  Besides,  the  finding  of  the  court  with 
respect  to  the  alterations  in  the  bond  and 
mortgage  was  in  accord  with  the  finding  of 
the  jury.  The  court  found  that  the  defend- 
ant had  paid  the  semiannual  coupons,  which 
had  likewise  been  altered,  and  that  all  of 
said  coupons  had  been  delivered  to  the  de- 
fendant, and  that  she  "might  have  had 
knowledge  of  the  change  and  alteration  in 
said  bond  and  mortgage  by  exercising  due 
care  and  diligence,"  but  made  no  complaint 
thereof, but  continued  to  pay  said  coupons  in 
manner  and  form  as  therein  written.  This 
latter  finding  constitutes  the  basis  for  the 
judgment  of  the  court.  One  of  the  errors 
assigned  is  that  this  finding  is  not  supported 
by  sufficient  evidence,  and  is  contrary  to  the 
evidence.  Tlie  record  is  dear  that  defend- 
ant had  no  knowledge  that  the  coupons  had 
been  altered  or  changed.  She  swears  posi- 
tively that  she  never  examined  them  when 
they  were  returned  to  her,  except  casually, 
to  ascertain  that  they  had  been  stamped 
paid.  The  finding  of  the  court  was  not  that 
she  did  know  of  the  alteration,  but  that  by 
exercising  due  care  and  diligence  she  might 
have  known  it.  We  do  not  think  the  de- 
fendant owed  any  duty  to  the  plaintiff  to 
examine  the  coupons  as  they  were  returned 
to  her  after  payment;  and,  if  not,  she  could 
not  be  charged  with  negligence  in  failing  to 
examine  them.  Granting  that  an  estoppel 
is  properly  pleaded,  the  facts  proved  do  not 
sustain  it. 

It  is  practically  conceded  by  counsel  for 
the  plaintiff  that  the  reasons  assigned  in  the 
judgment  are  hardly  sufficient  to  sustain  it, 
but  it  is  insisted  that  the  ultimate  decree 
awarding  a  foreclosure  was  right,  and 
should,  therefore,  be  affirmed.  It  is  con- 
tended by  plaintiff  that  the  alteration  of 
the  instruments  by  the  insertion  of  the  word 
"gold"  is  an  immaterial  alteration.  We 
cannot  assent  to  this.  A  material  altera- 
tion of  an  instrument  is  any  alteration 
which  causes  it  to  speak  a  language  differ- 
ent in  legal  effect  from  that  which  it  orig- 
inally spoke.  Bridges  v.  Winters^  42  Miss. 
1.35,  97  Am.  Dec.  443,  2  Am.  Rep.  598;  Mur- 
ray V.  KUnzing,  64  Conn.  78,  29  Atl.  244; 
Whcclock  V.  Freeman,  13  Pick.  168,  23  Am. 
Dec.  674;  Oliver  v.  Eavrley,  5  Neb.  439; 
Fisherdick  v.  Hutton,  44  Neb.  122,  62  N.  W. 
488.  By  the  terms  of  the  contract  as  it  was 
originally  made,  it  could  have  been  satisfied 
and  discharged  by  the  payment  of  the  sum 
named  in  any  currency  which  was  lawful 
money  at  the  time  of  the  payment.  The 
contract,  as  modified,  could  only  be  dis- 
62  L.  R.  A. 


charged  by  the  payment  of  a  specific  kind  of 
money.  The  defendant  was  by  this  change 
deprived  of  a  legal  privilege  which  she  en- 
joyed under  the  contract  she  had  made.  By 
this  alteration  the  legal  effect  of  her  con- 
tract was  changed.  The  rule  is  well  settled 
in  this  state  that  a  material  alteration  of  a 
promissory  note  renders  it  void,  even  in  the 
hands  of  a  bona  fide  purchaser.  Broun  ▼. 
f^tratc,  6  Neb.  636,  29  Am.  Rep.  369;  State 
8av,  Bank  ▼.  Shaffer,  9  Neb.  1,  31  Am.  Rep. 
394,  1  N.  W.  980;  Hurlhut  v.  Hall,  39  Neb. 
889,  58  N.  W.  638;  Erickson  v.  First  Vat. 
Bank,  44  Neb.  622,  28  L.  R.  A.  677,  62  N.  W. 
1078.  The  plaintiff' cites  the  case  of  Bridges 
V.  Winters,  42  Miss.  135,  97  Am.  Dec  443,  2 
Am.  Rep.  698,  to  the  point  that  the  inser- 
tion of  the  words  "in  gold"  in  a  promissory 
note  is  not  a  material  alteration.  An  exam- 
ination of  the  reasons  announced  by  the 
court  in  the  case  does  not  support  the  con- 
tention made  for  it.  In  the  course  of  the 
opinion  the  court  says :  "The  legal  liability 
of  the  plaintiffs  in  error  on  the  note  in  ques- 
tion seems  to  us  the  same  without  the  words 
'in  gold'  inserted  as  with  them.  The  law 
at  the  date  of  this  note  fixes  the  legal  liabil- 
ity of  the  plaintiffs  in  error  as  to  the  kind  ot 
funds  or  money  this  note  should  be  paid  in. 
.  .  .  Could  Harris  legally  discharge  or 
pay  the  money  due  on  the  note  on  the  25th 
day  of  May,  1860,  in  any  other  currency 
than  gold?  He  could  not,"  It  thus  ap- 
pears that  in  that  case  the  alteration  was 
held  to  be  immaterial,  because  it  did  not 
change  the  legal  effect  of  the  note  as  it  was 
originally  made.  The  rule  is  well  estab- 
lished that  contracts  to  pay  a  certain  num- 
ber of  dollars  in  gold  are  enforceable.  In 
Bronson  v.  Kimpton,  8  Wall.  444,  19  L.  ed. 
433,  it  was  held  that  a  mortgage  given  to  se- 
cure a  bond  payable  in  gold  was  not  satisfied 
by  a  tender  of  United  States  notes  equal  in 
nominal  amount  to  the  sum  named  in  the 
bond.  Hittson  v.  Davenport,  4  Colo.  169; 
McGoon  V.  Shirk,  54  111.  408,  5  Am.  Rep. 
122;  Phillips  v.  Dugan,  21  Ohio  St.  466,  8 
Am.  Rep.  66;  Walkup  v.  Houston,  65  N.  C. 
501.  It  is  urged  by  plaintiff *&  counsel  that, 
conceding  the  alteration  in  the  instruments 
to  be  material,  still  it  is  not  shown  that  the 
change  was  made  by  any  party  to  thetransao- 
tion,  or  by  any  person  in  privity  with  him, 
or  by  his  consent.  And  it  is  argued  that,  if 
the  alteration  was  done  by  a  stranger,  it  is 
a  mere  spoliation,  and  the  rights  of  the  par- 
ties are  not  affected  thereby.  There  is  no 
doubt  that,  if  an  instrument  is  changed  by 
a  stranger,  without  the  consent  of  the  par- 
ties to  it,  the  rights  of  the  holder  will  not 
be  affected  thereby.  Walton  Plow  Co.  v. 
Campbell  35  Neb.  173,  16  L.  R.  A.  468,  52 
N.  W.  883.  We  fail  to  see  the  application 
of  the  rule  here  invoked  to  the  case  under 
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oonsideralion.  Not  only  was  the  contract  as 
changed  sought  to  be  enforced,  but  proof 
was  taken  of  the  officers  and  employees  of 
the  Lombard  Investment  Company  for  the 
purpose  of  showing  that  the  word  "gold*' 
was  in  the  contracts  at  the  time  the  instru- 
ments were  executed.  One  of  the  witnesses 
testified  that  the  word  "gold"  was  stamped 
before  the  word  "dollars"  upon  all  the 
blanks  and  forms  used  by  the  company  at  the 
time  the  loan  was  made,  and  the  form  of  the 
coupon  and  mortgage  in  suit  was  the  form 
in  use  at  that  time.  The  disputed  question 
in   the  court  below  was  whether  the  word 


"gold"  was  in  the  note  and  mortgage  when 
the  instruments  were  signed  and  delivered. 
We  therefore  recommend  that  the  judg- 
ment be  reversed,  and  the  cause  remanded  to 
the  district  court  for  further  proceedings. 

Hastliii^  and  Kirkpatriok,  CC,  con- 
cur. 

Per  Cvxiaas 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  case  remanded. 

Petition  for  rehearing  denied. 


IOWA  SUPREME  COURT. 


EmmaHOLMAN 

V. 

OMAHA  &  COUNCIL  BLUFFS  RAILWAY 
&  BRIDGE  COMPANY,  Appt. 

(117  Iowa.  268.) 

1.  The  admlaslon  in  e-videnee  of  plead- 
In^r*   In   anotlter  action,   which    contain 

'averments  which  are  properly  admitted,  can- 
not be  questioned  on  appeal  on  the  ground  of 
immaterial  matter  in  the  reply,  unless  the 
special  attention  of  the  trial  court  was  called 
thereto,  and  some  action  in  that  respect  was 
asked. 

2.  Bstoppel  to  plead  tl&e  statutory  bar 
to.  an  action  for  personal  Injuries 
arises  where,  pending  negotiations  for  set* 
tlement,  defendant  gave  assurance  that  the 
bar  would  not  he  pleaded,  and  plaintiil,  rely- 
ing thereon,  neglected  to  bring  suit  until  the 
statutory  period  had  elapsed,  but  brought  it  as 
soon  as  if  became  apparent  that  the  negotia- 
tions would  be  ineffectual. 

(May  81,  1902.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Pottawattamie 
County  in  favor  of  plaintiil  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

Statement  by  MoClain,  J. : 

Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  plain- 
tiff while  on  an  electric  car  operated  by 
defendant  company,  by  reason  of  the  negli- 
gence of  the  employees  of  said  company  in 
carelessly  causing  the  electric  car  to  be 
started  forward  suddenly,  by  reason  of 
which  plaintiff  was  thrown  violently  against 
the  railing  and  steps  of  said  car.    Verdict  on 

Note. — For   agreement   to   waive   defense   o£ 
statute  of  limitations,  see  also,  in  this  series, 
Kellogg  T.  Dickinson,  1  L.  R.  A.  346 ;  Wells,  F. 
&  Co.  V.  Enright,  49  L.  B.  A.  647. 
62  L.  R.  A. 


a  former  trial  was  set  aside  by  the  court, 
and  this  action  was  affirmed.  110  Iowa,  485, 
81  N.  W.  704.  On  the  next  trial  the  verdict 
was  for  plaintiff  for  $12,000,  and  from  the 
judgment  on  such  verdict  defendant  appeals. 
On  suggestion  of  the  death  of  plaintiff  pend- 
ing this  appeal,  her  administrator  has  been 
substituted. 

Messrs,  WricHt  Sc  Baldwin  for  appe- 
lant. 

Messrs.  Flioklnser  Bros.,  for  appellee: 

Mere  technical  errors  as  to  the  admission 
or  exclusion  of  evidence  will  not  be  suffici^it 
to  require  reversal,  where  it  appears  that  no 
substantial  prejudice  has  resulted. 

Bever  v.  Spangler,  93  Iowa,  576,  61  N.  W. 
1072;  Weitz  v.  Eweii,  50  Iowa,  34;  Brayley 
V.  Ross,  33  Iowa,  505;  Huhhard  v.  Ifosofi 
Ciiy,  60  Iowa,  400,  14  N.  W.  772;  Ellwood 
V.  Wilson,  21  Iowa,  523;  McCrary  v.  Dem- 
ing,  38  Iowa,  627 ;  Le  Orand  Quarry  Co,  t. 
Reichard,  40  Iowa,  161 ;  Wallace  v.  Wallace^ 
02  Iowa,  651,  17  N.  W.  905;  Fulmer  v.  FuU 
met-,  22  Iowa,  230;  Blackburn  v.  Powers,  40 
Iowa,  681;  State  v.  Struble,  71  Iowa,  11,  32 
N.  W.  1. 

The  general  superintendent  had  authority 
to  settle  claims. 

Bailey,  Personal  Injuries  Relating  to  Mas- 
ter &  Servant,  §  1595;  Ardesco  Oil  Co,  ▼. 
Oilsou,  63  Pa.  146;  Atlantic  d  P,  R.  Co,  ▼. 
Reisnei',  18  Kan.  458;  Black  v.  Des  Moines 
Mfg,  d  Supply  Co,  (Iowa)  77  N.  W.  504; 
Fireman*s  Fund  Ins.  Co.  v.  Norwood,  16  C. 
C.  A.  136,  32  U.  S.  App.  496,  69  Fed.  71; 
Citizens*  Nat.  Bank  v.  Winller,  14  Wash. 
558,  45  Pac.  38;  Bates  v.  Keith  Iron  Co.  7 
Met.  224;  Hascall  v.  Life  Asso.  of  America, 
66  N.  Y.  616;  Fay  v.  Noble,  12  Cush.  1; 
Leonard  v.  Burlington  Mut.  Loan  Asso.  55 
Iowa,  594,  8  N.  W.  463 ;  Poole  v.  West  Point 
Butler  d  Cheese  Asso.  30  Fed.  513;  Rose- 
mond  V.  Northwestern  Autographic  RegistM^ 
Co.  62  Minn.  374,  64  N.  W.  925;  Whilney\ 
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South  Paris  Mfg.  Co,  39  Me.  316;  McGen- 
ness  V.  Adriatic  Mills,  116  Mass.  177;  Male- 
cek  V.  Tower  Grove  d  L.  R.  Co,  bl  Mo.  17; 
Bullock  V.  Consumers*  Lumber  Co.  (Cal.)  31 
Pac.  307;  Union  Mut.  L.  Ins.  Co.  v.  White, 
106  111.  67 ;  Fitzgerald  d  M.  Constr.  Co.  v. 
Fitzgerald,  137  U.  S.  98,  34  L.  ed.  608,  11 
Sup.  Ct.  Rep.  30 :  Mutual  Reserve  Fund  Life 
Asso.  V.  Cleveland  Woolen  Mills,  27  C.  C.  A. 
212,  54  U.  S.  App.  300,  82  Fed.  508;  Knick- 
erbocker L.  Ins.  Co.  V.  Norton,  96  U.  S.  234, 
24  L.  ed.  689:  Hartford  Life  Annuity  Ins. 
Co.  V.  rnseW,  144  U.  S.  439,  36  L.  ed.  496, 
12  Sup.  Ct.  Rep.  671;  Morawetz,  Priv.  Corp. 
§§  251-258;  Abbott,  Trial  Ev.  2d  ed.  pp.  40, 
41. 

Independent  of  the  authority,  actual  or 
apparent,  of  Dimmock,  he  was  in  such  a  po- 
sition and  relation  to  the  company  that  it 
was  bound  by  his  fraudulent  representations 
and  his  fraudulent  acts,  and  it  is  now  estop- 
ped to  deny  his  authority. 

Breyfogie  v.  Walsh,  25  C.  C.  A.  367,  53  U. 
8.  App.  43,  80  Fed.  172;  Bish  v.  Hawkeye 
Ins.  Co.  69  Iowa,  184,  28  N.  W.  553 ;  Lucas 
V.  White  Line  Transfer  Co.  70  Iowa,  547,  59 
Am.  Rep.  449,  30  N.  W.  771;  Mohrenstecher 
V.  Wcstervelt,  30  C.  C.  A.  584,  57  U.  S.  App. 
618,  87  Fed.  157;  Minneapolis  Trust  Co.  v. 
Menage,  73  Minn.  441,  76  N.  W.  195;  17 
Am.  &  Eng.  Enc.  Law,  p.  145;  Hudson  v. 
'Sorthern  P.  R.  Co.  92  Iowa,  230,  60  N.  W. 
608;  M^arfield  v.  Warfield,  76  Iowa,  633,  41 
N.  W.  383. 

A  defendant  who  has  agreed  not  to  set  up 
the  statute  of  limitations  shall  not  be  al- 
lowed to  do  it;  such  agreement,  although  it 
does  not  amount  to  a  new  promise,  operates 
by  way  of  estoppel  in  cases  in  which  the 
statute  has  not  fully  run,  and  the  plaintiff 
forbore  to  sue  in  consequence  of  the  promise. 

2  Herman,  Estoppel,  §  825 :  Coicart  v.  Per- 
rine,  21  N.  J.  Eq.  101;  Qaylord  v.  Van 
Loan,  15  Wend.  308 ;  Quick  v.  Corlies,  39  N. 
J.  L.  11:  Ifandon  v.  Toby,  11  How.  493,  13 
L.  ed.  784;  Warren  v.  Walker,  23  Me.  453; 
Hodgdon  v.  Chase,  29  Me.  47 ;  Schroeder  v. 
Young,  161  U.  S.  334,  40  L.  ed.  721,  16  Sup. 
Ct.  Rep.  512:  Bish  v.  Hawkeye  Ins.  Co.  69 
Iowa,  184,  28  N.  \V.  553;  Little  v.  Phoenix 
Ins.  Co.  123  Ma88.  380,  25  Am.  Rep.  96; 
Bridges  v.  Stephens,  132  Mo.  524,  34  S.  W. 
555;  C'cct7  v.  Henderson,  121  N.  G.  244,  28 
S.  E.  481 ;  1  Wood,  Limitation  of  Actions, 
2(1  ed.  §  70:  13  Am.  &  Eng.  Enc.  Law,  p. 
718;  State  Trust  Co.  v.  Sheldon,  68  Vt.  259, 
35  Atl.  178;  Missouri  P.  R.  Co.  v.  B.  F. 
Coombs  d  Bro.  Commission  Co.  71  Mo. 
App.  209;  M^clls,  F.  d  Co.  v.  Knright,  127 
Cal.  000,  40  L.  R.  A.  647,  60  Pac.  439. 

Forbearance  to  sue  was  a  sufficient  consid- 
eration. 

Bank  of  Woodland  v.  Heron,  122  Cal.  107, 
54  Pac.  537 ;  Smith  v.  Lawrence,  38  Cal.  24, 
62  L.  R.  A. 


99  Am.  Dec.  344;  Wood  ▼.  Ooodfellotr,  43 
Cal.  185;  Uandon  v.  Toby,  11  How.  493,  13 
L.  ed.  784;  Wood,  Limitation  of  Actions, 
§  76;  State  Loan  d  T.  Co.  v.  Cochran,  130 
Cal.  245,  62  Pac.  466,  600. 

McCIaln,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  instituted  more  than  two 
years  after  the  injury  was  received,  and  un- 
der the  provisions  of  Code,  §  3447,  subd.  3, 
it  was  barred,  unless  something  was  shown 
by  the  plaintiff  to  take  it  out  of  the  statute. 
For  this  purpose  the  plaintiff  allied  in  her 
petition  that  at  the  time  of  the  injury,  and 
subsequent  thereto,  one  Dimmock  was  gen- 
eral superintendent  and  manager  of  the  de- 
fendant corporation,  and  on  behalf  of  the 
defendant,  within  two  years  after  the  injury, 
he  negotiated  with  plaintiff  with  reference  to 
a  settlement  of  her  claim,  and,  in  the  course 
of  such  negotiation,  represented  that  the  de- 
fendant would  not  interpose  the  plea  of  the 
statute  of  limitations,  and  that  plaintiff,  re- 
lying on  such  representation,  failed  to  bring 
her  action  within  two  years,  whereas  she 
would  otherwise  have  done  so.  With  ref- 
erence to  this  claim,  it  is  first  objected  that 
Dimmock  had  no  authority  to  waive  the 
statute  for  defendant;  but  the  court  in- 
structed that,  while  the  jury  would  not  be 
authorized  in  finding  such  authority  in  the 
general  emplojnnent  of  Dimmock  as  general 
superintendent  and  manager,  nor  in  any 
resolutions  of  the  board  of  directors  author- 
izing him  to  settle  specific  claims,  yet 'his 
authority  to  negotiate  for  the  settlement  of 
this  particular  case,  and.  in  connection 
therewith,  to  waive  the  statute  of  limita- 
tions, might  be  found  from  evidence  showing 
that  he  was  in  the  habit,  with  his  principal's 
knowledge  and  consent,  of  negotiating  such 
settlements  without  previous  and  specific  au- 
thority, and  without  the  necessity  of  subse- 
quent ratification,  and  that  the  claims  thus 
settled  by  him  were  of  such  a  number  and 
character,  and  so  treated  by  the  defendant, 
as  to  indicate  a  general  intention  and  pur- 
pose upon  the  part  of  defendant's  board  of 
directors  to  intrust  Dimmock  generally  with 
authority  to  make  such  settlements  on  his 
own  responsibility.  The  correctness  of  this 
instruction  as  a  statement  of  law  is  not 
questioned,  and  we  find  that  there  was  sufiS- 
cient  evidence  to  sustain  a  finding  by  the 
jury  that  Dimmock  did  have  the  authority 
to  settle  the  claim  in  question,  and  that  he 
did,  in  connection  with  negotiations  for  a 
settlement  had  with  plaintiff  prior  to  the  ex- 
piration of  the  statutory  period,  represent  to 
her  that,  if  she  would  aelay  bringing  suit 
until  such  negotiations  could  be  completed, 
the  defendant  would  not  interpose  the  bar  of 
the  statute  of  limitations,  which  slight  ac- 
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crue  during  such  delay.  It  is  not  necessary 
that  we  set  out  the  evidence,  nor  is  it  our 
practice  to  do  so  in  such  cases. 

In  support  of  plaintifT*s  contention  that 
Diinmock  had  heen  allowed  to  act  for  defend- 
ant in  making  settlements  of  claims,  the 
pleadings  in  an  action  brought  by  another 
claimant  against  this  same  defendant  for 
personal  injuries  were  offered  in  evidence, 
and  received  over  the  objection  as  to  each  on 
behalf  of  defendant  that  they  were  incom- 
petent, immaterial,  and  irrelevant.  It  is  not 
now  contended  in  behalf  of  appellant  that 
the  petition  or  answer  were  incompetent,  but 
it  is  urged  that  the  reply  contained  an  aver- 
ment of  matter  reflecting  on  Dimmock,  and 
therefore  prejudicial  to  the  defendant  in  this 
case,  and  not  in  any  way  material  to  the  is- 
sue on  which  the  pleadings  were  introduced 
in  evidence;  but  the  difficulty  is  that  no  ob- 
jection was  made  to  this  particular  matter, 
it  being  conceded  that  there  were  averments 
in  the  petition,  answer,  and  reply  which  were 
competent  evidence  in  this  case.  The  action 
of  the  court  in  permitting  all  these  pleadings 
to  be  introduced  cannot  be  questioned,  on 
account  of  immaterial  matter  in  the  reply, 
unless  the  lower  court's  special  attention 
was  called  thereto,  and  some  action  in  that 
respect  was  asked. 

But  an  important  question  of  law  is  in- 
volved, to  wit,  whether  such  a  waiver,  even 
if  made  with  authority,  is  binding  upon 
the  defendant;  that  is,  whether  any  repre- 
sentation or  agreement  Uiat  tne  statute  of 
limitations  will  not  be  interposed  is  valid 
and  effectual.  On  this  question  there  is  great 
conflict  in  the  authorities.  The  courts  have 
approached  it  from  different  points  of  view, 
and  have  reached  inconsistent  conclusions. 
In  the  early  New  York  cases  of  Utica  Ins. 
Co.  V.  Bloodgoody  4  Wend.  652,  and  Qa/ylord 
V.  Van  Loan,  15  Wend.  308,  it  was  held  that 
an  agreement  not  to  plead  the  statute  of 
limitations,  made  before  the  expiration  of 
the  statutory  period,  and  relied  on  by  the 
creditor  until  after  the  statutory  period  had 
expired,  operated  as  an  estoppel  in  pais  as 
against  the  debtor,  and  precluded  him  from 
interposing  the  defense  of  the  statute  to  de- 
feat the  action.  This  view  was  disapproved 
in  the  subsequent  case  of  Shapley  v.  Abbott , 
42  N.  Y.  443,  1  Am.  Rep.  548,  which  is  the 
leading  case  now  relied  on  by  appellant.  In 
that  case  it  was  thought  that,  as  both  par- 
ties were  equally  advised  as  to  the  law,  the 
debtor  had  no  right  to  assume  that  the  cred- 
itor would  be  bound  by  way  of  estoppel  by 
such  an  agreement;  and  this  view  received 
some  countenance  in  Andrene  v.  Red  field ,  98 
U.  S.  225,  25  L.  ed.  158.  In  Crane  v.  French, 
38  Miss.  503,  the  view  is  expressed  that  an 
agreement  not  to  plead  the  statute  of  limi- 
tations, not  amounting  to  an  acknowledg- 
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ment  or  new  promise  in  writing,  within 
statutory  provisions,  would  be  contrary  to 
public  policy,  and  therefore  not  effectual  to 
defeat  the  bar.  On  the  other  hand,  it  has 
been  held  in  a  number  of  cases  that,  even 
though  the  statute  requires  an  acknowledg- 
ment or  new  promise  in  such  case  to  be  in 
writing,  yet  the  plea  of  the  statute  of  limi- 
tations will  not  be  allowed  where,  in  view 
of  a  parol  agreement  not  to  plead  the  stat- 
ute, relied  cm  by  the  other  party,  the 
interposition  of  the  defense  would  be  "un- 
conscientious and  inequitable,  and  would 
perpetrate  a  fraud."  Cecil  v.  Henderson, 
121  N.  C.  244,  28  S.  E.  481 ;  State  Trust  Co, 
V.  Sheldon,  68  Vt.  259,  35  Atl.  177;  State 
Loan  d  T,  Co.  v.  Cochran,  130  Cal.  245,  62 
Pac.  466,  600;  Quick  v.  Corlies,  39  N.  J.  L. 
11. 

In  view  of  the  fact  that  the  debtor  may 
waive  the  benefit  of  the  statute  of  limita- 
tions by  failing  to  interpose  the  defense  in 
the  proper  manner,  we  see  no  particular  dif- 
ficulty in  the  way  of  holding  that  the  debtor 
may,  at  least,  by  an  independent  contract 
made  after  the  statutory  period  has  com- 
menced to  run,  deprive  himself,  for  a  limited 
time,  at  any  rate,  of  the  right  to  interpose 
the  statutory  privilege.  The  argument  as 
against  such  a  contract,  on  the  ground  of 
public  policy,  can  hardly  be  stronger  than 
the  claim  of  immunity  from  the  result  of 
fraud  or  unconscionable  advantage  arising 
out  of  the  representation  relied  on  by  the 
other  party,  that  the  statutory  bar  would 
not  be  interposed.  But  we  need  not  decide 
the  question  as  to  the  validity  of  such  a  con- 
tract, for  no  such  contract  is  involved  in  this 
case.  We  desire  to  insist  on  the  distinction 
between  a  case  of  contract  and  a  case  of 
estoppel.  It  may  be  that  such  a  contract, 
duly  entered  into,  would  operate  as  an  estop- 
pel, but  it  is  clear  that  an  estoppel  may  arise 
without  contract.  For  instance,  it  has  been 
held  that  a  representation  by  which  a  debtor 
whose  property  has  been  sold  under  execu- 
tion has  been  induced  to  let  the  statutory 
period  of  redemption  expire  without  making 
redemption,  in  reliance  on  the  representa- 
tion of  the  purchaser  that  redemption  would 
be  allowed  after  the  expiration  of  such  pe- 
riod, would  estop  the  purchaser  from  resist- 
ing redemption  by  the  debtor  after  the  statu- 
tory period.  Schroeder  v.  Young,  161  U.  S. 
334,  40  L.  ed.  721,  16  Sup.  Ct.  Rep.  512. 
The  case  just  cited  furnishes  an  excellent 
illustration  of  an  estoppel  whero  there  is  no 
contract,  for,  while  the  debtor  did  rely  on 
the  promise  of  the  purchaser,  there  was  evi- 
dently no  agreement  on  the  part  of  the 
debtor  to  do  anything,  and  therefore  no  con- 
sideration for  the  purchaser's  promise  to 
allow  the  debtor  to  redeem.  Adopting,  as  wp 
think  we  well  may,  the  analogy  of  the  cited 
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case,  we  find  no  difficulty  in  the  present  case 
in  holding  that,  although  the  deifendant  did 
not  definitely  promise  to  pay  any  sum  by 
way  of  settlement,  and  the  plaintiff  did  not 
promise  to  forbear  suit  for  any  specified  pe- 
riod, nevertheless,  if  Dimmock,  for  the  de- 
fendant, gave  assurance  that  the  statutory 
limitation  would  not  be  interposed,  with  the 
intention  that  plaintiff  should  rely  on  such 
assurance,  and  plaintiff,  relying  on  such  as- 
surance, postponed  the  bringing  of  action 
until  after  the  expiration  of  the  statutory 
period,  then  the  defendant  estopped  itself 
from  interposing  the  statutory  bar  to  this 
action,  which  was  brought  as  soon  as  it  be- 
came apparent  that  the  negotiations  for  an 
adjustment  of  the  claim  would  be  ineflfectual. 
By  putting  our  decision  squarely  on  the  doc- 
trine of  estoppel,  and  not  on  that  of  con- 
tract, we  avoid  difficulties  which  have  been 
experienced  when  a  contract  has  been  relied 
on,  either  as  binding  in  itself,  or  as  a  basis 
of  an  estoppel.  For  instance,  we  are  not 
troubled  as  the  court  was  in  Kellogg  v,  Dick- 
inson, 147  Mass.  432,  1  L.  R.  A.  346,  18  N. 
E.  223,  with  the  question  whether  the  prom- 
ise not  to  interpose  the  statutory  bar  is  to 
be  effectual  without  limit  of  time,  for  the 
estoppel  would  only  be  effective  so  long  as 
the  creditor  reasonably  relied  upon  defend- 
ant's representations  as  an  excuse  for  not 
instituting  the  action.  Cowart  v,  Perrine, 
21  N.  J.  £q.  101.  Our  conclusion  finds  sup- 
port in  Cecil  v.  Henderson,  121  N.  C.  244,  28 
S.  E.  481 ;  Missouri  P.  R.  Co,  v.  B.  F.  Coombs 


d  Bro.  Commission  Co.  71  Mo.  App.  209; 
State  Loan  d  T.  Co.  v.  Cochran,  130  Cal.  245, 
62  Pac.  466,  600;  and  Randon  v.  Toby,  11 
How.  493,  519,  13  L.  ed.  784,  795;  and,  as 
already  indicated,  in  Gaylord  v.  Van  Loan, 
16  Wend.  308,  and  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.  652,  in  which  we  think  the 
correct  doctrine  is  recognized,  although  they 
are  discredited,  as  we  have  seen,  in  the  later 
case  in  the  same  state.  The  reasoning  on 
which  we  rely  is  quite  fully  set  out,  and  the 
authorities  in  support  of  it  collected,  in  the 
first  opinion  in  Bridges  v.  Stephens,  132  Mo. 
524,  34  S.  W.  555;  but  in  that  case  the  court 
was  evenly  divided  on  the  question.  Our  con- 
clusion is  also  supported,  by  analogy,  in  Bish 
V.  Hnwkeye  Ins.  Co.  69  Iowa,  184,  28  N.  W. 
653;  lAttle  v.  Phosnix  Ins.  Co.  123  I^Iass.  380, 
25  Am.  Rep.  96,  and  like  cases,  where  it  is 
held  that  an  insurance  company  may  estop 
itself  to  set  up  a  contractual  limitation  of 
the  time  for  bringing  action  by  representa- 
tions inducing  the  insured  to  believe  that 
such  limitation  will  not  be  relied  on.  Wo 
conclude,  therefore,  that  the  lower  court  did 
not  err  in  overruling  objections  to  evidence 
tending  to  show*that  such  representations  as 
we  have  referred  to  were  made  by  Dimmock 
to  plaintiff  for  the  purpose  of  inducing  her 
to  refrain  from  bringing  action  until  after 
the  statutory  limitation  had  expired. 

We  find  no  error  in  the  action  of  the  lower 
court,  and  the  judgment  is  affirmed. 

Petiiion  for  rehearing  denied* 


KENTUCKY  COURT  OF  APPEALS. 


Elizabeth  THOMPSON'S  EXECUTOR, 
Appt., 

V. 

William  BROWN  et  al. 


(. 


.Ky.. 


.) 


A  devise  of  a  fund  to  be  distributed  by 
tbe  executor  "to  the  poor,"  in  his  dlacre- 
tioD,  is  valid,  under  a  statute  making  valid 
gifts  to  charity  "which  shall  have  pointed  out 
with  reasonable  certainty"  the  purpose  of  the 
charity  and  the  beneliciaries  thereof. 
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A  PPEAL  hy  the  executor  of  the  estate  of 
AX  Elizabeth  Thompson,  deceased,  from  a 
decree  of  the  Circuit  Court  for  Marion 
County  construing  her  will.    Reversed. 

The  facts  are  stated  in  the  opinion  which 
was  delivered  by  Du  Relle,  J.,  at  a  former 
hearing,  as  follows: 

The  only  question  for  decision  is  the  c<m- 
struction  of  item  11  of  the  will  of  appel- 
lant's testator,  which  is  as  follows:  "I  will 
and  direct  that  my  house  and  lot  in  Ray- 
wick,  Ky.;  be  sold  at  such  time  and  on  such 
terms  as  my  executor  may  deem  best;  and  I 


Note. — For  earlier  cases  in  this  series  as  to 
deflniteness  of  charitable  gifts,  see  note  to  Cott- 
man  v.  Grace,  3  L.  R.  A.  149 ;  Heiskell  v.  Chick- 
asaw liOdge  No.  8,  4  L.  R.  A.  699,  and  note; 
Stratton  v.  Physio-Medical  Institute,  5  L.  R.  A 
33;  Bullard  y.  Chandler,  6  L.  R.  A.  104,  and 
note;  General  Assembly  of  Presby.  Church  t. 
Guthrie,  6  L.  R.  A.  321 ;  Fosdick  v.  Hempstead, 

11  L.  R.  A.  715;  People  ese  rel.  Atty.  Gen.  v. 
Dashaway  Asso.  12  L.  R.  A.  117 ;  Almy  v.  Jones, 

12  U  R.  A.  414  ;  Tilden  v.  Green.  14  L.  R.  A.  38 ; 
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Gambel  y.  Trippe.  15  L.  R.  A.  235 ;  Kelly  ▼. 
Nichols,  19  L.  R.  A.  413;  McAlister  ▼.  Burgess, 
24  L.  R.  A.  158 ;  Bird  y.  Merklee,  27  L.  R.  A. 
423;  Hanson  y.  Little  Sisters  of  the  Poor,  82 
L.  R.  A.  293;  People  y.  Powers,  35  L.  R.  A. 
502 ;  People  ex  rel.  Ellert  y.  Cogswell,  85  L.  R« 
A.  269;  McHugh  y.  McCoIe,  40  L.  R.  A.  724; 
Moran  y.  Moran,  39  L.  R.  A.  204;  Harrington 
V.  Pier,  50  L.  R.  A  307 ;  Woman's  Fbreign  Mis- 
sionary Soc.  y.  Mitchell,  58  L.  R.  A  711 ;  anil. 
Clayton  y.  Hallett,  59  L.  B.  A  407. 
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will  that  the  proceeds,  together  with  what- 
ever other  estate  I  may  have  after  payment 
of  the  aforesaid  bequest  and  funeral  ex- 
penses, shall  be  collected  by  my  executor, 
and  by  him  distributed  to  the  poor,  in  his 
discretion."  The  question  is  whether  the 
gift  in  this  clause  is  sufficiently  definite  to  be 
enforceable  by  the  courts.  It  is  hardly  nec- 
essary to  go  into  an  elaborate  consideration 
of  the  statute  of  Elizabeth  and  the  cases 
arising  thereunder.  It  seems  to  be  definitely 
established  that  charitable  uses  were  admin- 
istered by  the  courts  before  the  statute  of 
Elizabeth.  That  statute  vastly  extended  the 
power  of  the  Lord  Chancellor,  which  up  to 
that  time  had  been  the  exercise  of  a  purely 
judicial  function,  in  adjudicating  upon  the 
l^al  questions  arising  upon  charitable  gifts. 
The  statute  added  a  ministerial  function, 
and,  as  keeper  of  the  King's  conscience,  the 
chancellor,  representing  the  King  as  parens 
patricBy  by  the  exercise  of  the  prerogative 
power,  administered  upon  charities  which 
did  not  come  within  his  equity  jurisdiction. 
As  said  by  Mr.  Perry  (Perry,  Tr.  §  718)  : 
"No  very  clear  line  has  been  drawn  between 
those  [charities]  established  by  him  exercis- 
ing his  ordinary  judicial  power  in  the  court 
of  chancery  and  those  established  by  the  ex- 
traordinary or  prerogative  power  of  the 
Crown  exercised  through  the  chancellor. 
Thus,  if  gifts  were  made  for  charitable  uses 
that  were  illegal  or  contrary  to  public  pol- 
icy, or  that  were  impossible  to  be  carried  into 
effect,  the  King,  as  general  supervisor  of 
charities,  could  devote  them  to  such  other 
charitable  purposes,  cy  pr^s  the  original  gift, 
as  he  pleased.*'  This  power  does  not  exist  in 
America,  and  the  English  cases  in  which 
gifts  to  illegal  charities,  or  charities  so  in- 
definite as  to  be  unenforceable,  were  devoted 
to  other  charitable  purposes,  either  expressly 
under  the  prerogative  power  of  the  King,  or 
by  confusing  that  power  with  the  judicial 
powers  of  the  chancellor,  are  not  authority 
here.  Says  Mr.  Perry :  "No  such  power  ex- 
ists in  any  American  magistrates,  judicial 
or  ministerial,  and  none  can  exist  until  it  is 
conferred  by  the  legislature.  The  cases 
named  are  not  law  in  America,  and  probably 
nothing  like  them  will  ever  have  a  place  in 
its  jurisprudence."  As  matter  of  course,  the 
exercise  of  such  an  arbitrary  power  of  de- 
voting an  unenforceable  charitable  gift  to 
purposes  as  near  as  might  be  to  the  inten- 
tion of  the  donor  led  to  many  absurd  results. 
A  few  examples  will  suffice :  In  Da  Costa  v. 
De  Pas,  1  Ambl.  228,  it  appears  that  Elias 
De  Pas,  a  Jew,  by  will  established  a  fund  of 
£1,200,  "to  be  appropriated  in  order  to  apply 
and  dedicate  the  revenue  of  that  sum  to- 
wards establishing  a  Jesuba,  or  assembly 
for  reading  the  law,  and  for  instructing  peo- 
ple in  our  holy  religion."  It  was  held  by 
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Lord  Hardwicke  that  the  gift  was  a  charity, 
"but  the  mode  in  which  it  is  to  be  disposed 
is  such  that,  by  the  law  of  England,  it  can- 
not t^ke  effect,  ...  it  promoting  a  re- 
ligion contrary  to  the  established  one.  There 
the  Crown,  by  sign  manual,  .  .  .  may 
give  orders  in  what  charitable  manner  it 
shall  be  disposed."  From  a  note  to  this  case 
taken  from  the  register's  book  it  appears 
that  £1,000  of  the  £1,200  was  given  to  the 
Hospital  for  the  Support  of  Exposed  and 
Deserted  Children  "towards  supporting  a 
preacher,  and  to  instruct  the  children  under 
their  care  in  the  Christian  religion,  and  for 
other  incidental  expenses  attending  the  said 
chapel,"  etc.  So,  in  Isaac  v.  (jompertz  it  was 
held  that  an  annuity  for  the  support  and 
maintenance  of  the  Jews'  synagogue  in  Mag- 
pie alley  "ought  to  be  applied  to  some  other 
charitable  use,  and  that  the  appointing  and 
directing  that  charitable  use  was  in  the 
Crown."  1  Ambl.  228,  note.  The  great  case 
of  Moggridge  v.  Thacktcell,  7  Ves.  Jr.  36,  the 
leading  English  case  upon  the  subject  of 
charitable  uses, — much  quoted  and  little 
read, — presents  an  illustration  of  the  arbi- 
trary mode  in  which  an  intention  was  sup- 
plied to  a  testatrix,  "who  seems  to  have  been 
saturated  and  satiated  with  the  idea  of  char- 
ity, and  yet  not  to  have  had  mind  enough 
herself  to  determine  upon  the  particular  ob- 
jects;" and  that  in  a  case  where  the  royal 
prerogative  was  not  called  into  play,  but  the 
charitable  use  was  executed  by  a  "scheme" 
devised  and  submitted  to  the  master  by  the 
next  of  kin  and  the  executor.  Ann  Cam 
made  her  will  in  1779,  disposing  of  a  large 
estate  in  very  numerous  devises  and  legacies, 
in  the  course  of  which  she  recited  that  she 
was  tenant  in  tail  of  the  estates  called  "Hill 
Netherton"  and  "Leycelles,"  and  by  suffer- 
ing a  recovery  could  make  herself  tenant  in 
fee  of  them,  but,  out  of  regard  to  her  "Aunt 
Walker"  and  her  family,  she  chose  to  let  the 
estate  tail  continue.  She  gave  the  residue  of 
her  personal  estate  to  a  named  trustee,  "de- 
siring him  to  dispose  of  the  same  in  such 
charities  as  he  shall  think  fit,  recommending 
poor  clergymen  who  have  large  families  and 
good  characters."  A  decree  was  pronounced 
by  Lord  Thurlow  sustaining  the  charitable 
use,  and  providing  "that  the  master  should 
approve  of  a  scheme  to  effectuate  the  pur- 
poses of  the  said  charity,  with  liberty  for  the 
parties  to  lay  proposals  before  him  for  that 
purpose."  The  residue  of  the  personal  estate 
amounted  to  £50,000.  It  appears  that  years 
after  the  making  of  the  will,  her  Aunt 
Walker  having  died,  Mrs.  Cam  proceeded  to 
suffer  a  recovery,  and  bar  the  entail  of  Hill 
Netherton  and  Laycelles.  The  trustee  died 
before  the  testatrix.  The  "scheme"  submit- 
ted by  the  executor  and  the  next  of  kin,  and 
approved  by  the  master,  allowed  £5,000JjiC 
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this  residue  of  personal  estate  to  Thomas 
Walker,  son  ©f  the  Aunt  Walker  named,  ** un- 
der the  peculiar  circumstances  of  his  case;" 
g^nted  small  annuities  to  several  other  per- 
sons related  to  the  testatrix,  or  who  had  de- 
pended on  her  bounty  during  her  life;  estab- 
lished a  school  near  her  residence;  gave  £1,- 
000  to  an  infirmary,  and  another  £1,000  to  a 
lunatic  asylum;  established  a  fund  for  the 
widows  and  orphans  of  clergymen,  and  an- 
other fund,  with  the  remainder  of  the  re- 
siduary, to  be  called  "Mrs.  Ann  Cam's  Bene- 
faction to  Poor  Clergymen."  It  may  be 
noticed  that  in  many  of  the  English  cases 
there  was  a  strong  tendency  in  the  "schemes" 
submitted  to  the  master  by  the  next  of  kin 
to  provide  for  the  poor  relations  of  the  tes- 
tator. A  sample  of  this  is  found  in  Atty. 
Oen,  V.  Doyley,  2  Eq.  Cas.  Abr.  194.  Lord 
Rosslyn,  having  become  lord  chancellor,  in- 
timated that  it  was  "fit  this  case  should  be 
reheard,"  and  thought  it  impossible  to  exe- 
cute the  report,  observing  that  it  was 
"making,  not  construing,  a  will."  But  he  did 
not  rehear  it.  Lord  Eldon  became  lord  chan- 
cellor, and  the  case  was  reheard  before  him. 
He'  rcmai  ked  that  it  was  his  "duty  to  con- 
sider this  case  very  anxiously,  and  that  is 
considerably  increased  by  my  conviction  that 
if  the  decree  is  afiirmed,  it  would  be  a  con- 
siderable surprise  upon  the  testatrix."  He 
first  provided  for  the  payment  of  the  costs 
of  the  rehearing  and  of  all  parties  out  of  the 
fund.  The  lord  chancellor  then  began:  at 
the  "period  when,  in  this  country,  a  portion 
of  the  residue  of  every  man's  estate  was  ap- 
plied to  charity,  and  the  ordinary  thought 
himself  obliged  so  to  apply  it,  upon  the 
ground  that  there  was  a  general  principle 
of  piety  in  the  testator;"  considered  and  dis- 
cussed practically  all  the  English  authori- 
ties on  the  subject,  criticising  very  many,  if 
not  most,  of  them;  alluded  to  certain  cases 
"where  the  cy  pr^a  doctrine  is  said  to  have 
been  formerly  carried  to  a  monstrous  length, 
in  later  cases  much  restrained,"  and  was 
finally  "reluctantly  driven  to  say  there  is  no 
substantial  difference  between  these  words" 
(in  the  residuary  clause)  and  words  which 
had  been  held  to  express  a  general  intention 
to  devote  her  property  to  charity;  "and 
therefore  this  court  will  carry  that  general 
intention  into  effect."  He  then  says,  "The 
next  question — ^by  what  means  that  is  to  be 
done — is  a  most  difficult  question,"  and  con- 
cludes: "All  I  can  say  upon  it  is,  I  do  not 
know  what  doctrine  could  be  laid  down  that 
would  not  be  met  by  some  authority  upon 
this  point."  When  Lord  Elion  prepares  to 
state  "the  general  principle  thought  most 
reconcilable  to  the  cases," — and  which  is 
fully  set  forth  and  repudiated  by  Chief  Jus- 
tice Robertson  in  Moorr  v.  Moore,  4  Dana, 
364,  21)  Am.  Dec.  417  et  «e^.,— he  thus 
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states  his  view:  'Therefore,  I  rather  think 
the  decree  is  right.  I  have  conversed  with 
many  persons  upon  it.  I  have  great  diflScul- 
ty  in  my  own  mind  and  have  found  great 
difficulty  in  the  mind  of  every  person  I  have 
consulted.  ...  I  doubt  whether  I  could 
make  a  decree  more  satisfactory  to  my  own 
mind  than  that  which  has  been  made."  And, 
after  declining  to  "take  upon  himself  to  re- 
verse decisions  that  have  been  acted  upon 
for  centuries,"  he  shifts  the  burden  to  the 
House  of  Lords:  "If  this  decision  is  wrong, 
and  if  this  strange  doctrine, — as  I  aho^uld 
have  called  it  if  I  had  sat  here  two  centuries 
ago, — that  you  can  find  a  charitable  purpose 
in  a  purpose  that  is  to  fail  altogether,  can 
be  shaken,  I  can  do  no  more  than  allow  them 
to  go  to  a  higher  tribunal."  The  decree  was 
afiirmed  in  the  House  of  Lords.  13  Ves.  Jr. 
416. 

In  some  of  the  American  states,  in  which 
the  courts  maintain  the  existence  of  a  judi- 
cial cy  pris  power,  there  have  occurred  per- 
versions of  the  donor's  intention  almost  as 
preposterous  as  the  appropriation  of  a  fund 
for  instruction  in  the  Jewish  religion  to  the 
maintenance  of  a  preacher  to  preach  the  gos- 
pel of  Christ.  It  is  not  necessary  to  con- 
sider or  discuss  those  caaes,  for  as  early  as 
1830,  in  Moore  v.  Moore,  4  Dana,  our  own 
great  chancellor,  Robertson,  utterly  repudi- 
ated the  cy  pr^.s  doctrine  of  England,  and 
held  that  it  is  not,  or  should  not  be,  a  judi-' 
cial  doctrine,  except  solely  to  provide  the 
means  of  carrying  out  "an  available  charity 
to  an  identified  and  ascertainable  object," 
where  the  mode  provided  by  the  gift  is  inade- 
quate, illegal,  or  inappropriate,  or  which 
happens  to  fail.  Said  the  court  in  that  case: 
"We  are  satisfied  that  the  cy  pr^  doctrine 
of  England  is  not,  or  should  not  be,  a  judicial 
doctrine,  except  in  one  kind  of  case;  and 
that  is  where  there  is  an  available  charity 
to  an  identified  or  ascertainable  object,  and 
a  particular  mode,  inadequate,  illegal,  or  in- 
appropriate, or  which  happens  to  fail,  has 
been  prescribed.  In  such  a  case  a  court  of 
equity  may  substitute  or  sanction  any  other 
mode  that  may  be  lawful  and  suitable,  and 
will  effectuate  the  declared  intention  of  the 
donor,  and  not  arbitrarily  and  in  the  dark, 
presuming  on  his  motives  or  wishes,  declare 
an  object  for  him.  A  court  may  act  judicial- 
ly as  long  as  it  effectuates  the  lawful  inten- 
tion of  the  donor.  But  it  does  not  act  judi- 
cially when  it  applies  hia  bounty  to  a  specific 
object  of  charity,  selected  by  itself  merely 
because  he  had  dedicated  it  to  charity  gen- 
erally, or  to  a  specified  purpose  which  can- 
not be  effectuated;  for  the  court  cannot 
know  or  decide  that  he  would  have  been 
willing  that  it  should  be  applied  to  the  ob- 
ject to  which  the  judge,  in  the  plenitude  of 
his    unregulated    discretion    and    peculiar 
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benevolence,  has  seen  fit  to  decree  its  appro- 
priation ;  whereby  he,  and  not  the  donor,  in 
effect,  and  at  last,  creates  the  charity."  And 
in  Cronne  v.  Louisville  Orphans'  800.  3 
Bush,  374,  the  same  gieat  judge,  referred  to 
the  "ultra  judicial  ey  pris  doctrines  which 
royal  prerogative  attached  as  excrescences  to 
the  statute  of  Elizabeth,"  and  quoted  with 
approval  from  the  New  York  court  (Beek- 
man  V.  Bonsofy  23  N.  Y.  298,  80  Am.  Dec. 
269 ) :  "That  ey  pr^  power  which  consti- 
tutes the  peculiar  feature  of  the  English  sys- 
tem, and  is  exerted  in  determining  gifts  to 
charity  when  the  donor  has  failed  to  de- 
fine them,  and  in  framing  schemes  of  ap- 
proximation near  to  or  remote  from  the  don- 
or's true  design,  is  unsuited  to  our  institu- 
tion.«*,  and  has  no  existence  in  the  jurispru- 
dence of  the  state  on  this  subject."  Again, 
Judge  Robertson  says:  "Un<Jer  the  British 
statute  the  oy  pr^s  doctrine  became  so  arbi- 
trary and  latitudinary  as  to  prevent  [per- 
vert] the  evident  object  of  donors  to  chari- 
ties which  they  never  contemplated,  and  to 
wliich  they  would  never  have  contributed. 
That  judicial  legislation,  or,  rather,  loyal 
usurpation  of  the  prerogative  of  changing  or 
making  wills,  was  repudiated  by  this  court, 
while  the  statute  of  Elizabeth  was  itself 
recognized  as  the  law  of  this  state." 

Applying  these  principles  to  the  will  in 
question,  we  are  unable  to  find  an  available 
charity  to  an  identified  or  ascertainable  ob- 
ject. The  scope  of  tiie  gift  is  too  broad  and 
indefinite  to  be  enforceable.  It  comes  strict- 
ly within  the  rule  laid  down  in  Spalding  v. 
*St.  Joseph's  Indtistrial  8ohool,  107  Ky.  382, 
54  S.  W.  200,  in  which  all  the  Kentucky 
cases  upon  the  subject  are  considered  and 
discussed.  In  note  2  to  that  case  in  6  Am. 
k  Eng.  Deo.  in  Eq.  198,  it  is  said:  "Where 
the  cy  prAs  doctrine  is  not  recognized,  the 
purposes  of  a  charitable  gift  must  be  ex- 
pressed with  such  certainty  and  definitenc^s 
that  the  court  can  enforce  its  application 
thereto,  or  the  gift  will  be  void  for  indefi- 
niteness;  .  .  .  while  if  it  be  sufficiently 
definite  to  be  enforced  without  resort  to  the 
cy  pr^  principle,  it  will  be  enforced," — ^re- 
ferring to  a  number  of  the  Kentucky  cases. 
It  was  held  in  the  Cromie  Case  that  "the 
aim  of  our  own  statute  for  upholding  chari- 
ties is  to  make  such  as  it  enumerates  avail- 
able whenever  so  defined  as  to  be  judicially 
identified  and  applied."  And  this  statement 
of  the  object  of  the  statute  was  reiterated  by 
Judge  Lewis  in  Leeds  v.  ShaWy  82  Ky.  82.  It 
provides  (1  Rev.  Stat.  p.  236;  Gen.  Stat, 
chap.  13.  §  2;  Ky.  Stat.  §  318)  :  "No  char- 
ity shall  be  defeated  for  the  want  of  a  trus- 
tee or  other  person  in. whom  the  title  may 
vest;  but  courts  of  equity  may  uphold  the 
same  by  appointing  trustees  if  there  be  none, 
or  by  taking  control  of  the  fund  or  property, 
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and  directing  its  management,  and  settling 
who  is  the  beneficiary  thereof."  The  Moore 
Case,  construing  this  statute,  held  that, 
"where  there  is  an  available  charity  to  an 
identified  or  ascertainable  object,  and  a  par- 
ticular mode,  inadequate,  illegal,  or  inap- 
propriate, or  which  happens  to  fail,  has  been 
prescribed,"  the  court  could,  uuder  the  stat- 
ute, carry  out  the  charitable  use  for  the 
benefit  of  the  identified  or  ascertainable  ob- 
ject. In  the  case  at  bar  there  is  no  iden- 
tified or  ascertainable  object.  The  object 
of  the  general  charitable  purpose,  which 
would  undoubtedly  have  been  recognized 
under  the  English  doctrine,  is  not  ''so 
defined  as  to  be  judicialiy  identified." 
The  "poor"  named  in  the  will  are  not  desig- 
nated by  age,  number,  color,  sex,  creed, 
church,  district,  county,  state,  or  nation. 
We  cannot  judicially  identify  or  apply  this 
charity  without  exercising  the  "arbitrary 
and  latitudinary"  doctrine  of  the  English 
courts,  and  virtually  making  a  will,  which 
in  the  language  of  Lord  Eldon,  "would  be  a 
considerable  surprise  upon  the  testatrix." 
This  we  have  no  right  to  do,  under  the  au- 
thorities in  this  commonwealth.  "No  sucli 
|)ower,"  says  Mr.  Perry,  "exists  in  any 
American  magistrates,  judicial  or  minister- 
ial, and  none  can  exist  until  it  is  conferred 
hy  tlie  legislature."     Perry,  Tr.  §  718. 

It  is  proper  to  consider  a  question  of  stat- 
utory construction  arising  under  the  present 
statute  of  charitable  uses,  although  we  do 
not  consider  it  essential  to  the  decision  of 
this  case.  The  statute  (43  Eliz.  chap.  4,  to 
be  found  in  1  Morehead  k  B.  Ky.  Stat.  p. 
308)  was  held  to  be  in  force  in  Kentucky 
until  the  Revised  Statutes  of  1852  ( 1  Stan- 
ton's Rev.  Stat.  p.  235).  The  English  stat- 
ute referred  to — and  which  was  the  culmina- 
tion of  a  series  of  statutes  upon  the  same 
subject — recited  in  the  preamble  a  list  of 
charities,  which  has  come  to  be  considered 
"an  enumeration  or  kind  of  definition,  stand- 
ard, or  test  *to  which  all  gifts  and  grants 
in  trust  could  be  brought  in  order  to  deter- 
mine whether  they  were  charitable."  2  Perry, 
Tr.  §  696.  It  recites  abuses  of  3uch  charit- 
able gifts,  in  that  they  had  not  been  em- 
ployed according  to  the  charitable  intent  of 
the  stivers,  by  reason  of  frauds,  breaches  of 
trukt,  and  negligence,  and  provided  a  remedy 
for  those  abuses,  to  be  applied  by  the  lord 
chancellor,  or  keeper  of  the  great  seal,  and 
the  chancellor  of  the  Duchy  of  Lancaster,  by 
the  appointment  of  a  commission  to  inquire 
into  the  abuses.  The  Revised  Statutes  of 
1852  simply  repeated  the  preamble,  declared 
that  all  grants,  etc.,  made  "in  due  form  of 
law"  for  such  purposes  should  be  valid ;  that 
no  charity  should  be  defeated  for  the  want 
of  a  trustee;  and  gave  equity  jurisdiction  to  j 
uphold  such  trusts,  with  certain    specified^lC 
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limitations  in  the  nature  of  mortmain  stat- 
utes. By  the  act  of  May  12,  1893  (Ky.  Stat. 
§  317),  the  provision  of  the  earlier  statute 
Dhat  such  gifts  shall  be  valid  was  further 
limited  by  the  following  words:  "If  the 
grant,  conveyance,  devise,  gift,  appointment 
or  assignment  shall  point  out  with  reason- 
•jble  certainty,  the  purposes  of  the  charity 
and  the  beneficiaries  thereof,  except  as  here- 
inafter restricted."  These  added  words 
seem  clearly  to  us  to  indicate  the  legislative 
mlent  to  put  a  further  limitation  upon  such 
gifls  by  requiring  that  the  purposes  of  the 
charity  and  the  beneficiaries  thereof  should 
be  pointed  out  with  at  least  reasonable  cer- 
tainty. But,  as  we  have  said,  we  do  not  re- 
gurd  a  consideration  of  this  change  in  the 
statute  as  necessary  to  the  decision  of  this 
case. 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 

BURNAU,  J.,  dissenting: 

Tiiis  suit  was  instituted  by  the  executor 
of  Elizabeth  Thompson,  who  died  in  Septem- 
ber, 1897,  for  the  sole  purpose  of  having  a 
judicial  construction  of  the  eleventh  clause 
of  her  will,  which  reads  as  follows:  **I  will 
and  direct  that  my  house  and  lot  in  Ray- 
wick,  Ivy.,  be  sold  at  such  time  and  on  such 
terms  as  my  executor  may  deem  best;  and 
1  will  that  the  proceeds,  together  with  what- 
ever other  estate  1  may  have  after  the  pay- 
ment of  the  aforesaid  bequest  and  funeral 
expenses,  shall  be  collected  by  my  executor, 
and  by  him  distributed  to  the  poor,  in  his 
discretion."  Devises  for  the  relief  of  the 
poor  and  imfortunate  have  always  been  fav- 
orite' modes  of  dispensing  charity  by  benevo- 
lent persons,  and  trusts  created  for  this 
purpose  have  always  been  upheld  by  the 
court  when  the  purpose  of  the  charity  and 
the  beneficiaries  thereof  were  pointed  out 
with  reasonable  certainty.  Thus,  gifts  to 
the  poor  of  certain  localities,  churches,  or  re- 
ligious beliefs  have  been  unifoVmly  upheld, 
except  in  those  states  where  the  doctrine  of 
charitable  uses  has  been  repudiated.  And  in 
many  cases  gifts  for  the  benefit  of  poor  per- 
sons in  general  have  been  upheld.  See  5  Am. 
&  Eng.  Knc.  Law,  p.  932,  and  2  Am.  &  Eng. 
Dec.  in.  Eq.  pp.  13-16.  The  essence  of  a 
charitable  bequest  is  that  the  beneficiaries 
•  should  be  designated  as  a  class  only,  leaving 
the  number  and  individuals  to  be  determined 
by  the  trustees  who  administered  it.  Con- 
sequently, sucli  a  bequest  will  not  be  invali- 
dated by  the  facts  that  the  beneficiaries  are 
indefinite  in  number.  See  Bedford  v.  Bed- 
ford, 99  Ky.  273,  35  8.  W.  926.  As  said  by 
Judge  Robertson  in  Moore  v.  Moore,  4  Dana, 
354,  29  Am.  Dec.  417:  "When  an  ascertain- 
able object  is  designated  by  the  donor  in 
general  or  collective  terms  as  the  poor  of  a 
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given  county  or  parish,  or  when  a  person  is 
appointed  by  him  to  select  a  described  por- 
tion or  kind  or  number  from  a  designated 
class,  the  chancellor  sitting  as  judge  in 
equity  will  interpose  on  the  gmund  of  trust/' 
In  the  case  of  Curling  v.  Curling,  8  Dana, 
38,  33  Am.  Dec.  475,  James  Curling  left  the 
residue  of  his  esttite  for  the  use  and  benefit 
of  a  public  seminarA^  not  designating  where 
it  was  to  be  located.  The  circait  judge  held 
the  devise  void  for  uncertainty,  but  upon  ap- 
peal to  this  court  Judge  Robertson,  deliver- 
ing the  opinion  of  the  court,  said:  "The  tes- 
tator, by  designating  a  funeral  object  of 
charity  (a  public  seminary),  must  be  under- 
stood as  intending,  either  a  seminary,  or  the 
seminary  of  his  county,  or  any  seminary 
which  his  executors  or  a  court  of  equity,  in 
the  exercise  of  sound  discretion,  should  se- 
lect as  best  adapted  to  efTect  the  object  of 
charity,  and  upon  either  of  these  hypotheses 
the  testator's  purpose  as  declared  and  cir- 
cumscribed by  himself  may  be  fulfilled  by 
applying  the  fund  to  a  specific  object  with- 
out any  hazard  or  perverting  his  bounty  in  a 
manner  not  contemplated  by  him,  and  auth- 
orized by  his  will.  .  .  .  Tlierefore,  ac- 
cording to  principles  well  established  as  per- 
fectly judicial,  we  are  of  the  opinion  that  the 
devise  created  a  charitable  trust,  which  may 
be  executed  according  to  law,  and  without 
violating  the  will  of  the  testator,  or  making 
a  will  for  him;  .  .  .  and  therefore  we 
conclude  that  the  circuit  court  ought  to 
have  decreed  the  appropriation  of  the  profits 
of  the  devise  to  the  use  of  che  Trigg  Semi- 
nary, and  apopinted  a  trustee  to  execute  the 
trust."  In  the  very  recent  case  of  Spalding 
V.  Si.  Joseph's  Industrial  School,  107  Ky. 
382,  54  S.  W.  200,  Judge  Du  Relle  uses  this 
language:  "All  the  Kentucky  cases  have 
sustained  the  charitable  uses  therein  consid- 
ered because  the  court  held  that  a  charitable 
object  was  indic^ited,  or  a  class  of  charitable 
objects  designated,  from  which  choice  was 
authorized  to  bo  made.  ...  In  some  of 
them  there  is  room  for  difference  of  opinion 
as  to  the  certainty  of  the  objects  of  the  char- 
itable uses  sustained,  but  the  courts  have  al- 
ways held  that  they  were  certain,  either  as 
being  designated  by  the  donor  or  one  of  a 
class  designated  by  him  from  which  choice 
was  authorized  to  be  made."  In  Bed- 
ford v.  Bedford,  99  Ky.  273,  35  S.  W.  926, 
the  devise  was  to  the  state  of  Kentucky  in 
trust  for  the  use  and  benefit  of  the  state,, 
the  profits  therefrom  to  be  appropriated  an- 
nually forever  towards  the  education  of  the 
children  of  the  state,  particularly  the  poor 
and  most  unintelligent.  The  devise  in  this 
case  was  sustained  as  suflPiciently  definite. 
The  court  said :  Trusts  must  be  for  the  bene- 
fit of  an  indefinite  number  of  persons,  for,  if 
the  beneficiaries  ^re  personally  designated. 
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the  trust  lacks  the  essential  element  of  in- 
definiteness,  which  is  one  charactenstic  of 
a  legal  charity,  and  which  distinguishes  it 
from  a  mere  private  trust.  There  has  been 
considerable  diversity  in  the  decisions  of  the 
courts  of  the  various  states  of  the  Union  as 
to  the  extent  they  will  go  in  upholding  an 
indeiinite  trust.  In  some  states — particular- 
ly Maryland,  Michigan,  New  York,  and  Wis- 
consin— it  has  been  held  that  courts  of 
equity  have  no  greater  jurisdiction  to  en- 
force public  than  private  trusts.  On  the 
other  hand,  in  Kentucky,  Maine,  Massachu- 
setts, Missouri.  Pennsylvania,  and  many 
other  states  of  the  Union,  where  the  princi- 
ples of  43  Eliz.  chap.  4,  are  accepted,  they 
have  gone  to  the  farthest  limit  in  this  re- 
gard. In  this  state  16  decisions  have  been 
reported  upon  the  question  of  charitable 
uses,  beginning  with  the  case  of  Octss  v.  WiU 
kite,  2  Dana,  170,  26  Am.  Dec.  446,  and  end- 
ing with  Craioford  v.  Thomas,  21  Ky.  L. 
Rep.  1100,  54  S.  W.  197,  in  which  charitable 
bequests  have  been  uniformly  upheld.  But 
it  is  insisted  that  the  amendment  to  §  317 
of  the  Kentucky  Statutes  passed  by  the  gen- 
eral assembly  in  1893,  which  is  in  these 
words:  "If  the  grant,  devise,  gift,  appoint- 
ment, or  assignment  shall  have  pointed  out 
with  reasonable  certainty  the  purposes  of 
the  charity  and  the  beneficiaries  thereof," 
etc.,  was  intended  by  the  lawmaking  depart- 
ment of  the  government  to  change  the  rule 
which  has  heretofore  prevailed  in  this  state. 
The  words  of  the  amendment  are  the  same 
as  those  used  in  several  opinions  sustaining 
bequests  to  various  charities,  and  it  would 
be  more  consistent  with  reason  and  common 
sense  to  believe  that  the  legislature  simply 
intended  to  crystallize  into  the  statute  law 
the  doctrine  which  has  been  so  often  an- 
nounced by  some  of  the  ablest  and  most  dis- 
tinguished judges  who  ever  sat  upon  this 
bench,  and  whose  opinions  on  this  subject 
had  been  accepted  with  approval  by  the  pro- 
fession, the  general  assembly,  the  public  at 
large,  and  by  most  eminent  text  writers.  As 
well  said  by  Judge  Mills  in  Trihhle  v.  Taul, 
7  T.  B.  Mon.  456:  "If  we  were  convinced 
that  on  this  point  the  law  was  settled  wrong 
originally,  we  should  not  feci  ourselves  at 
liberty  to  depart  from  it;  aware  that  it  is 
of  greater  importance  to  society  that  the 
rule  should  be  uniform  and  stable  than  that 
it  should  be  the  best  possible  rule  that  could 
be  adopted.  In  the  supreme  court  of  a  state, 
as  this  is.  possessing,  with  but  few  excep- 
tions, appellate  judicial  power  coextensive 
with  the  state,  the  influence  which  its  deci- 
sions must  have  is  evident.  Its  mandates 
are  conclusive,  and  even  its  dicta  are  attend- 
ed to  in  all  the  inferior  courts.  No  sooner  is 
a  decision  published  than  it  operates  as  a 
pattern  and  standard  in  all  other  tribunals, 
62  L.  R.  A. 


and,  as  a  matter  of  course^  all  other  deci- 
sious  conform  to  it.  If,  in  this  court,  a'  set- 
tled course  of  adjudication  is  overturned, 
then  the  trouble  and  confusion  of  reversing 
former  causes  succeeds  in  the  mferior  tri- 
bunals ;  and  even  the  credit  and  respect  due 
to  this  court  is  shaken  by  the  phenomenon 
tliat  A  has  lost  his  cause  on  the  same  ground 
that  B  gains  his.  And  not  only  do  these 
consequences  follow,  but  some  still  more 
serious  may  ensue;  for  perhaps  no  court 
may  strike  the  vitals  of  society  with  a  deep- 
er wound  than  a  capricious  departure  in  this 
court  from  one  of  its  established  adjudica- 
tions. We  ought,  therefore,  to  be  cautious 
not  to  leave  a  course  well  understood;  and 
nothing  but  the  imperious  demands  of  jus- 
tice could  justify  it.  Here  there  is  no  such 
demand  upon  us." 

For  reasons  indicated,  I  dissent  from  the 
opinion  of  the  majority. 

Paynter,  J.,  concurs  in  this  dissent. 

M €881-8.  Thompson  ft  Spaldins  ^or  ap- 
pellant. 

Mr.  H.  P.  Cooper  for  appellees. 

Burnam,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  eleventh  clause  of  the  will  of  Eliza- 
beth Thompson,  who  died  in  September, 
1897,  reads  as  follows:  "I  will  and  direct 
that  my  house  and  lot  in  Raywick,  Ky.,  be 
sold  at  such  time  and  on  such  terms  as  my 
executor  may  deem  best,  and  I  will  that  the 
proceeds  together  with  whatever  other  estate 
i  may  have  after  the  payment  of  the  afore- 
said bequest  and  funeral  expenses  shall  be 
collected  by  my  executor,  and  by  him  dis- 
tributed to  the  poor,  in  his  discretion."  The 
only  question  for  decision  upon  this  appeal 
is  whether  the  gift  in  this  clause  is  suffi- 
ciently definite  to  be  enforceable  under  §317 
of  the  Kentucky  Statutes  of  1899,  which  re- 
quires that  such  gifts  shall  point  out  with 
reasonable  certainty  the  purpose  of  the  char- 
ity and  the  beneficiaries  thereof.  Very  dif- 
ferent rules  from  those  that  are  applied  in 
establishing  and  administering  private  trusts 
will  be  applied  in  order  to  give  effect  to  the 
intention  of  a  donor  to  establish  a  public 
charity.  In  discussing  this  question.  Perry 
on  Trusts,  §  687,  uses  this  language:  "If  in 
a  gift  for  private  benefit  the  cestvis  que 
trust  are  so  uncertain  that  they  cannot  be 
identified,  or  cannot  come  into  court  and 
claim  the  benefit  conferred  upon  them,  the 
gift  will  fail.  .  .  .  But  if  a  gift  is  made 
for  a  public,  charitable  purpose,  it  is  imma- 
terial that  the  trustee  is  uncertain  or  inca- 
pable of  taking,  or  that  the  objects  of  the 
charity  are  uncertain  and  indefinite.  Indeed, 
it  is  said  that  vagueness  is  in  some  respects 
essential  to  a  good  gift  fgfg.ji^igi^bliyif^^glg 
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and  that  a  public  charity  begins  where  un- 
certainty in  the  recipient  begins."  The  gen- 
eral doctrine  upon  the  question  of  charitable 
bequests  is  that  the  beneficiaries  should  be 
designated  as  a  class  only,  leaving  the  num- 
ber and  individuals  to  be  determined  by  the 
trustees  who  administer  it.  l>evises  for  the 
poor  have  always  been  favorite  modes  of  dis- 
pensing charity  by  benevolent  persons,  and 
trusts  created  for  this  purpose  have  been 
generally  upheld  by  the  courts.  In  Moore  v. 
Moore,  4  Dana,  354,  29  Am.  Dec.  417,  it  was 
decided:  "When  an  ascertainable  object  is 
designated  by  the  donor  in  general  or  collect- 
ible terms,  as  the  poor  of  a  given  county  or 
parish,  or  wlien  a  person  is  appointed  by  him 
to  select  a  described  portion  or  kind  or  num- 
ber from  a  designated  class,  the  chancellor, 
sitting  as  judge  in  equity,  will  interpose  on 
the  ground  of  trust."  In  the  case  of  Curling 
V.  Curling,  8  Dana,  38,  33  Am.  Dec.  475, 
James  Curling  left  the  residue  of  his  estate 
for  the  use  and  benefit  of  a  public  seminary, 
not  designating  where  it  was  to  be  located. 
The  circuit  judge  held  the  devise  void  for 
uncertainty,  but,  upon  appeal  to  this  court, 
Judge  Robertson,  delivering  the  opinion  of 
the  court,  said:  "The  testator,  by  designat- 
ing a  general  object  of  charity  (a  public 
seminary),  must  be  understood  as  intending 
cither  a  seminary,  or  the  seminary  of  his 
county,  or  any  seminary  which  his  executor 
or  a  court  of  equity,  in  the  exercise  of  a 
sound  discretion,  should  select  as  best 
adapted  to  effect  the  object  of  the  charity. 
And,  upon  either  of  these  hypotheses,  the 
testator's  purpose,  as  declared  and  circum- 
scribed by  himself,  may  be  fulfilled  by  ap- 
plying the  fund  to  a  specific  object,  without 
any  hazard  of  perverting  his  bounty  in  a 
manner  not  contemplated  by  him  and  au- 
thorized by  his  will.  .  .  .  Therefore,  ac- 
cording to  principles  well  established  as  per- 
fectly judicial,  we  are  of  the  opinion  that 
the  device  created  a  charitable  trust,  which 
may  be  executed  according  to  law,  and  with- 
out violating  the  will  of  the  testator  or  mak- 
ing a  will  for  him,  .  .  .  and,  therefore,  we 
conclude  that  the  circuit  court  ought  to  have 
decreed  the  appropriation  of  the  profits  of 
the  devise  to  the  use  of  the  Trigg  Seminary, 
and  appointed  a  trustee  to  execute  the  trust." 
In  the  very  recent  case  of  Spalding  v.  8t. 
Joseph's  Industrial  School  107  Ky.  382,  54 
S.  W.  206,  Judge  Du  RoUe  uses  this  lan- 
guage: "All  of  the  Kentucky  cases  have  sus- 
tained the  charitable  uses  therein  considered 
because  the  court  held  that  a  charitable  ob- 
ject was  indicated,  or  a  class  of  charitable 
objects  designated  from  which  choice  was 
authorized  to  be  made.  ...  In  some  of 
them  there  is  room  for  diflFerence  of  opinion 
as  to  the  certainty  of  the  objeotg  of  the  char- 
itable uses  sustained,  but  the  courts  have 
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always  held  that  they  were  certain,  either  as 
being  designated  by  the  donor,  or  one  of  a 
class  designated  by  him  from  which  choice 
was  authorized  to  be  made."  In  Bedford  v. 
Bedford,  99  Ky.  273,  35  S.  W.  926,  the  de- 
vise was  to  the  state  of  Kentucky  in  trust 
for  the  benefit  of  the  state,  the  profits  there- 
from to  be  appropriated  annually  forever  to- 
wards the  education  of  the  children  of  the 
state, — particularly  the  poor  and  most  un- 
intelligent. The  devise  in  this  case  was  sus- 
tained as  sufllciently  definive.  The  court 
said:  Trusts  must  be  for  the  benefit  of  an 
indefinite  number  of  persons,  for,  if  the  bene- 
ficiaries are  personally  designated,  the  trust 
lacks  the  essential  element  of  indefiniteness, 
which  is  one  characteristic  of  a  legal  char- 
ity, and  whfrh  distinguishes  it  from  a  mere 
private  trust.  There  has  been  considerable 
diversity  in  the  decisions  of  the  courts  of  the 
various  states  of  the  Union  as  to  the  extent 
the}'  will  go  in  upholding  an  indefinite  trust. 
In  some  states — particularly  Maryland,  Vir- 
ginia, Michigan,  New  York,  and  Wisconsin — 
it  has  beeen  held  that  courts  of  equity  have 
no  greater  jurisdiction  to  enforce  public 
than  private  trusts.  On  the  other  hand,  in 
Kentucky,  Maine,  Massachusetts,  Missouri, 
Pennsylvania,  and  many  other  states  where 
the  principles  of  43  Eliz.  chap.  4,  are  ac- 
cepted, they  have  gone  to  the  farthest  limit 
in  this  regard.  In  this  state  16  decisions 
have  been  reported  upon  this  question  of 
charitable  uses,  beginning  with  the  case  of 
Gass  V.  Wilhiie,  2  Dana,  170,  26  Am.  Dec. 
446,  in  which  charitable  bequests  have  been 
uniformly  upheld.  But  it  is  insisted  that 
the  amendment  to  §  317  of  the  Kentucky 
Statutes  passed  by  the  general  assembly  in 
1893,  which  is  in  these  words:  "If  the 
grant,  devise,  gift,  appointment  or  assign- 
ment, shall  have  pointed  out  with  reasonable 
certainty  the  purposes  of  the  charity  and 
the  beneficiaries  thereof,"  etc.,  was  intended 
by  the  lawmaking  department  of  the  gov- 
ernment to  change  the  rule  which  has  here- 
tofore prevailed  in  this  state.  The  words  of 
the  amendment  are  the  same  as  those  used 
in  several  opinions  sustaining  bequests  to 
various  charities,  and  it  would  be  more  con- 
sistent with  reason  and  common  sense  to  be- 
lieve that  the  legislature  simply  intended  to 
crystallize  into  the  statute  law  the  doctrine 
which  has  been  so  often  announced  by  this 
court,  and  which  has  been  accepted  with  ap- 
proval by  the  profession,  the  general  as- 
sembly, the  public  at  large,  and  by  most 
eminent  text  writers.  The  gift  in  this  case 
is  to  the  poor  as  a  class,  and  the  testatrix 
has  appointed  her  executor  to  select  from 
this  class  the  persons  who  are  to  receive  the 
benefit  of  the  charity.  In  our  opinion,  the 
judgment  of  the  trial  court  is  in  conflict  with 
what  has  become  the  settled  l^^lative  pel- 
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icy  in  this  state  with  respect  to  public  chari- 
ties ;  and  Spalding  v.  8t.  Joseph's  Industrial 
School,  107  Ky.  382,  64  S.  VV.  206,  relied  on 
to  support  the  judgment  of  the  trial  court, 
is  not  in  contlict  with  the  other  cases,  and 
the  devise  in  this  case  should  be  upheld. 

For  reasons  indicated,  the  judgment  is  re- 
versed ^  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt,, 

V. 

Elizabeth  LALOGE. 
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One  Intendlnflr  to  take  passaffe  on  a 
railroad  train  cannot  clalnt  tbe  rela- 
tion of  passeniirer,  so  as  to  require  the 
company  to  protect  him  from  the  assaults  of 
strangers,  by  resorting  to  its  premises  au  un- 
reasonable time  before  the  departure  of  the 
train,  in  the  absence  of  an  agreement,  express 
or  implied,  on  its  part  to  do  so;  and,  when 
the  statute  fixes  the  time  dOring  which  the 
station  must  be  open,  that  time  will  be  re- 
garded as  the  reasonable  thne  during  which 
the  carrier's  responsibility  exists. 

(October  2,  1902.) 

AI*1*EAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Muhlenberg  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
failure  to  protect  plaintiff  from  the  acts  of 
disorderly  persons  while  she  was  in  its  sta- 
tion waiting  for  a  train.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Pirtle  A  Trabue,  with  Messrs. 
Jensen  A  IXTioklilFe,  for  appellant: 

The  petition  did  not  show  that  appellee 
presented  herself  at  a  proper  time,  under 
proper  circumstances,  and  in  a  proper  man- 
ner, to  demand  that  she  be  accepted  as  a  pas- 
senger; all  of  which  were  necessary  before 
she  could  charge  the  carrier. 

4  Elliott,  Railroads,  §  1680,  p.  2460, 
Phillips  V.  Southern  R.  Co.  124  N.  C.  123. 
45  L.  R.  A.  163,  32  S.  E.  388 ;  Webster  v. 
Fiichhurg  R.  Co.  161  Mass.  298,  24  L.  R.  A. 
521,  37  N.  E.  165;  Dodge  v.  Boston  d  B.  S. 
8.  Co.  148  Mass.  209,  2  L.  R.  A.  83,  19  N.  E. 
373;    Hutchinson,   Carr.    §   562;     Harris  v. 


Stevens,  31  Vt.  79,  73  Am.  Dec.  340;  1  Fet- 
ter, Carr.  Pass.  p.  229,  §  96. 

To  entitle  a  passenger  to  protection  from 
assaults  by  fellow  passengers  or  strangers, 
the  carrier  must  liave  knowledge  of  the  dan- 
ger, or  it  must  arise  out  of  some  circum- 
stances of  which  it  is  his  duty  to  have  knowl- 
edge. 

Kinney  v.  Louisville  d  N.  R.  Co.  99  Ky. 
59,  34  S.  W.  1066;  Sira  v.  Wabash  R.  Co. 
115  Mo.  127,  21  S.  W.  905;  Winnegar  v. 
Central  Pass.  R.  Co.  85  Ky.  553,  4  S.  VV.  237 ; 
Shcrley  v.  BiUingSy  8  Bush,  147;  Hutchin- 
son, Carr.  §§  552,  562. 

Mr.  Il«  T.  ThenuM,  Jr.,  for  appellee. 

0*Rear,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  claims  to  have  been  assaulted 
and  insulted  by  a  number  of  drunken  and 
disorderly  persons — ^loafers — while  she  was 
waiting  at  appellant's  station  for  a  train  on 
which  she  contemplated  taking  passage  over 
appellant's  line  of  road  from  Central  City  to 
Paducah.  She  says  that  she  arrived  at  Cen- 
tral City  the  morning  of  the  16th  of  Febru- 
ary, 1900,  her  husband  arriving  later  in  the 
day.  They  did  not  stop  at  any  hotel  or  other 
place,  it  seems,  but  loitered  about  appel- 
lant's depot  at  Central  City,  and  at  other 
points  in  the  town  during  the  day.  About  8 
o'clock  in  the  evening  they  went  to  appel- 
lant's depot  for  the  purpose,  she  says,  of 
waiting  for  the  train  upon  which  she  and 
her  husband  intended  taking  passage.  That 
train  was  not  due  till  about  1:05  of  the 
clock  the  following  morning.  According  to 
her  testimony,  she  and  her  husband  were  in 
the  public  waiting  room  of  appellant's  de- 
pot after  8  o'clock,  when  Mr.  Nunsz,  appel- 
lant's station  agent,  passed  through  the 
room;  that  her  husband  asked  him  what 
time  the  Paducah  train  would  come  along, 
and  whether  they  would  have  time  to  go  out 
in  the  town.  She  says  the  agent  answered 
that  the  Paducah  train  would  not  be  due 
till  "12:05  or  1:05  in  the  morning,"— she 
did  not  remember  which  he  said.  They  went 
out  in  the  town,  and  returned  about  10 
o'clock,  or  earlier;  that  no  other  notification 
was  given  to  the  company's  agent,  or  any  of 
them,  of  appellee's  intention  or  purpose  to 
become  a  passenger.  She  says  she  and  her 
hussband  had  money  enough  to  pay  their  pas- 
sage to  Paducah,    but    it    was    taken    from 


Note. — For  a  case  somewhat  similar  to  tbe 
above,  as  to  liability  for  ejection  from  railroad 
depot  of  intending  passenger  who  goes  thereto 
several  hours  before  train  time,  w^hen  a  rule  of 
the  company  requires  the  waiting  room  to  be 
closed  until  thirty  minutes  before  the  depart- 
ture  of  each  train,  see.  In  this  series,  Phillips  v. 
iSouthern  R.  Co.  45  L.  R.  A.  16.3. 

As  to  the  general  question  when  a  person  who 
has  started  for  a  train  becomes  a  passenger,  see 
62  L.  E.  A. 


Webster  v.  Fltchburg  R.  Cp.  24  L.  R.  A.  521,  and 
note;  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A. 
199 ;  Western  &  A.  R.  Co.  v.  Volls,  35  L.  R.  A. 
655 ;  Southern  R.  Co.  v.  Smith,  40  L.  R.  A.  746 ; 
Young  v.  New  York,  N.  H.  &  H.  R.  Co.  41  L.  R.  A. 
103  ;  Keator  v.  Scran  ton  Traction  Co.  44  L.  R. 
A.  546 ;  Phillips  v.  Southern  R.  Co.  45  L.  R.  A. 
163  ;  Chicago  &  E.  I.  R.  Co.  v.  Jenplpgs,  54  L. 
R.  A.  827 ;  and  Ex  ton  ▼.  Central,  ^:J0O^l-g 
R.  A.  508.  O 
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them  or  lost,  in  the  fight  that  occurred  when 
they  were  assaulted  at  about  10:15  p.  m., 
While  still  in  the  depot  waiting  room,  wait- 
ing for  the  train.  She  claimed  that  the  boys 
Nvho  assaulted  her  and  her  husband  were 
making  a  great  deal  of  noise,  carousing  and 
Bwearing.  It  was  not  sho\Mi  that  any  agent 
of  appellant  knew  of  this  disturbance  before 
the  assault,  or  that  they  could  have  known 
it  by  the  exercise  of  ordinary  diligence,  ex- 
cept the  opinion  of  appellee,  expressed,  that 
the  noise  was  loud  enough  for  them  to  have 
heard  it  in  the  adjoining  room,  where  a  num- 
ber of  telegraph  instruments  were  at  work. 
The  case  was  submitted  to  the  jury,  and  a 
verdict  was  awarded  appellee.  Appellant 
asked  for  a  peremptory  instruction. 

This  appeal  raises,  first,  the  question. 
What  was  appellant's  duty  to  appellee?  It 
is  argued  for  her  that  it  was  that  duty 
owed  by  a  common  carrier  to  its  passenger ; 
that  she  was  the  passenger  of  appellant  from 
the  time  she  entered  its  depot  with  the  in- 
tention to  take  passage  on  a  train  over  a 
portion  of  its  road.  It  may  be  stated  that 
!t  is  not  necessary,  always,  that  the  person 
claiming  the  protection  of  privileges  of  a 
passenger  shall  have  purchased  a  ticket. 
Hutchinson,  Carr.  §  558.  But  at  least  such 
person  must  have  a  bona  fide  intention  of 
taking  a  train  shortly,  to  leave  the  carrier's 
station  at  the  point  where  the  complainant 
may  be,  and  have  the  means  at  hand  with 
which  to  pay  his  passage,  and  announce  to 
the  carrier's  agent  having  such  matter  in 
charge,  or  that  such  agent  shall  be  notified, 
of  such  person's  purpose.  This  must  be  true 
because  the  carrier  must  have  some  consider- 
ation to  support  its  agreement  or  obligation 
to  the  proposed  passenger;  this  considera- 
tion must  be  either  the  payment  of  the  fare, 
which  is  of  itself  notice,  or  the  communica- 
tion of  the  fact  of  such  purpose  to  the  car- 
rier, that  it  may  know  to  whom  it  certainly 
owes  the  duties  imposed  by  its  contracts, 
and  to  whom  it  may  lawfully  look  for  such 
payment  on  demand.  Hutchinson,  Carr.  § 
565.  Even  this  statement  must  be  subject 
to  another  qualification:  The  proposed  pas- 
senger must  present  himself  at  the  place  ap- 
pointed by  the  carrier  for  receiving  such 
passengers,  and  within  a  reasonable  time 
therefor. 

By  statute  in  this  state  it  is  made  the 
duty  of  all  common  carriers  to  prwide  wait- 
ing riwms  for  their  passengers.  These  rooms 
must,  of  necessity,  he  open  to  the  public. 
Generally,  the  carrier  cannot  know  who  of 
those  who  attend  them  contemplate  taking 
passage  on  its  trains.  Its  waiting  rooms  are, 
in  consequence,  used  more  or  less  by  persons 
not  authorized.  To  this  latter  class  the  car- 
rier owes  no  duty  save  such  as  it  owes  to 
licensees, — ^that  is,  to  so  conduct  its  business 
02  L.  R.  A. 


as  to  not  wantonly  or  purposely  or  reckless- 
ly injure  them.  To  (he  passenger,  whether 
on  its  train  or  at  its  station,  its  duty  is  ma- 
terially different.  It  must  use  every  care  to 
prevent  their  injury,  and  if  it  has  notice  of 
its  passenger  being  in  danger  of  violence,  or 
indecent  treatment,  whether  at  the  hands  of 
a  fellow  passenger,  or  another  on  its  prem- 
isses or  within  its  control,  it  must  use  its 
best  endeavors  to  protect  the  passenger.  Kin- 
ney v.  Louisville  d-  N.  R.  Co.  90  Ky.  59,  34 
S.  V.  1066.  In  Phillips  v.  Southern  R.  Co. 
124  N.  C.  123,  45  L.  R.  A.  163,  32  S.  E.  388, 
tlie  plaintiff  wa-  ejected  from  the  carrier's 
waiting  room  although  he  had  purchased  his 
ticket  for  passage  on  one  of  its  trains.  The 
facts  were:  The  train  which  plaintiff  was 
to  take  was  not  due  for  some  five  hours  after 
the  act  complained  of.  The  carrier  had  a 
rule  to  close  its  waiting  room  till  thirty 
minutes  before  the  time  of  departure  of  each 
train.  The  plaintiff  was  ejected,  and,  it  be- 
ing a  cold  night,  and  he  being  thinly  clad 
and  having  no  place  to  go  to,  contracted  a 
severe  cold,  and  resultant  illness.  The  court 
held  that  the  rule  of  the  railway  company 
was  not  an  unreasonable  one.  On  the  point 
pertinent  to  the  case  in  hand,  that  court 
said:  "A  party  coming  to  the  railroad  sta- 
tion with  the  intention  of  taking  the  defend- 
ant's next  train  becomes,  in  contemplation 
of  law,  a  passenger  on  defendant's  road,  pro- 
vided that  his  coming  is  within  a  reasonable 
time  before  the  time  for  departure  of  said 
train.  To  constitute  him  such  passenger,  it 
is  not  necessary  that  he  should  have  pur- 
chased his  ticket,  as  seems  to  have  been  con- 
sidered by  his  honor.  1  Fetter,  Carr.  Pass. 
$  228.  But  the  purchase  of  the  ticket  would 
probably  be  considered  the  highest  evidence 
of  his  intention.  But  still  it  is  his  coming 
to  the  station  within  a  reasonable  time  be- 
fore, with  the  intention  to  take  the  ne.xt 
train,  that  creates  the  relation  of  passenger 
and  carrier." 

But  we  have  in  this  state  what  may  be 
regarded  as  legislative  construction  of  the 
length  of  time  that  should  be  considered 
reasonable  for  the  carrier  to  be  required  to 
look  out  for,  and  safeguard,  its  passengers 
before  they  have  taken  actual  passage.  Ky. 
Stat.  §  784:  "All  companies  shall  keep  their 
ticket  oflices  open  for  the  sale  of  tickets  at 
least  thirty  minutes  immediately  preceding 
the  schedule  time  of  departure  of  all  passen- 
ger trains  from  every  regular  passenger  de- 
pot from  which  such  trains  start  or  at  which 
they  regularly  stop;  and  shall  open  the 
waiting  room  for  passengers  at  the  same 
time  as  the  ticket  office,  and  keep  it  open 
and  comfortably  warmed  in  cold  weather  un- 
til the  train  departs."  The  carrier  is  not 
an  innkeeper.  It  cannot,  in  the  discharge  of 
its  other  duties  required  by  the  law,  be  held 
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to  furnish  accommodation  for  the  entertain- 
ment, for  an  indefinite  length  of  time,  of 
those  who  contemplate  in  the  future  becom- 
ing its  passengers.  It  would  have  been  just 
as  reasonable  to  have  held  appellant  liable 
for  the  safety  and  comfort  of  appellee  at 
any  time,  while  at  its  depot,  from  9  o'clock 
in  the  morning  of  the  16th  to  12:30  in  the 
morning  of  the  17th,  as  for  the  time  sued 
for.  We  do  not  mean  to  liold  that,  if  the 
carrier  agrees  to  accommodate  the  proposed 
passenger  by  a  longer  time  than  the  statute 
provides,  it  would  not  be  liable  for  any  in- 
juries sustained  because  of  its  negligence 
during  such  time.  But  in  the  absence  of  such 
agreement,  express  or  implied,  we  hold  that 


the  proposed  passenger  cannot  claim  the 
benefit  of  that  relation  by  coming  onto  the 
carrier's  premises  an  unreasonable  length  of 
time  before  the  train  which  he  expects  to  take 
passage  on  is  due  to  depart,  and  that  such 
reasonable  time  has  been  fixed  by  the  stat- 
ute above  quoted.  It  follows  that  the  per- 
emptory instruction  asked  for  by  appellant 
should  have  been  given.  In  view  of  the  con- 
clusion to  which  we  have  arrived,  the  other 
errors  complained  of  need  not  be  noticed. 

Reversed  and   remanded   for   proceedings 
consistent  herewith. 

Petition  for  rehearing  denied. 


MISSISSIPPI  SUPREME  COURT. 


Elizabeth  BALLARD  et  ah,  Appts., 

V. 

MISSISSIPPI    COTTON    OIL   COMPANY. 
(81  Miss.  507.) 

1.  MAklnflr  all  corporations  liable  for 
injuries  to  entployees  tbrongrh  de- 
fective ntacblnerr,  notwithstanding  the 
employees  had  knowledge  of  the  defect,  when 
the  same  liability  is  not  placed  on  private  in- 
dividuals, and  there  is  no  distinctive  diflTer- 
ence  in  the  business  which  will  warrant  the 
clasnfflcation,  denies  the  corporations  the 
equal  protection  of  the  laws. 

2»  Tlie  amendment  of  a  statute  relat- 
ing ^o  railroad  contpanlen  alone,  by 
re-enacting  It  with  the  Insertion  of  the  word 
"all*'  in  place  of  the  word  "railroad,"  cannot 
be  restricted  by  construction  so  as  to  apply 
only  to  railroad  corporations  and  others  of 
that  kind. 

3.  A  statute  renderinsr  all  corporations 
liable  for  Injuries  to  employees  from 
defective  appliances,  whether  the  employees 
knew  of  the  defect  or  not,  cannot  be  saved 
from  imconstltutionallty  because  of  discrim- 
ination in  favor  of  indlvidi'.al  employers  by 
the  courts  determining  in  eaeh  particular  case 
whether  or  not  the  corporation  is  engaged  in 
a  business  so  dangerous  that  such  a  rule 
might  properly  be  applied  to  it 

(April  27,  1003.) 

A  PPEAL  hy  plaintiflfff  from  a  jiid-^ment  of 
il  the  Circuit  Court  for  Yazoo  County  in 
favor  of  defendant  in  an  action  brouglit  to 
recover  damages  for  the  death  of  plaintiff's 


Note. — ^As  to  constitutionality  of  statute  mak- 
ing railroad  companies  liable  for  injuries  to  em- 
ployee through  fellow  servant's  negligence,  see, 
In  this  series,  Jolinbon  v.  St.  Paul  &  D.  R.  Co. 
(Minn.)  8  L.  R.  A.  419. 

As  to  liability  of  employers  gcuerally  for  de- 
fects In  the  condition  of  their  plant,  see  note  to 
Coley  T.  North  Carolina  R.  Co.   (N.  C.)   57  L. 
R.  A.  817. 
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intestate,  which  was  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

John  Ballard,  who  was  the  son  of  Eliza- 
beth Ballard,  was  employed  by  defendant.  A 
part  of  his  duty  was  to  oil  machinery,  for 
which  purpose  he  was  furnished  with  a  step- 
ladder  which  wf«  alleged  not  to  be  a  safe, 
sound,  and  proper  appliance  for  the  per- 
formance of  his  work.  While  attempting  to 
make  use  of  it,  he  was  in  some  manner 
thrown  against  the  revolving  shaft,  receiv- 
ing injuries  which  caused  his  death. 

Further  facts  appear  in  the  opinion. 

Messrs.  R.  N.  Miller  and  Campbell  A 
George,  for  appellants: 

The  14th  Amendment  was  not  designed  to 
restrain  the  state's  power  of  classification 
for  special  laws. 

Gulf,  C.  d  8,  F.  R.  Co.  V.  Ellis,  165  U.  S. 
155,  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  255; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ;  Walston 
V.  Nevin,  128  U.  S.  678,  32  L.  ed.  544,  9  Sup. 
Ct.  Rep.  192;  New  York  &  N.  E.  R.  Co.  v. 
Bristol^  151  U.  S.  556,  38  L.  ed.  2G9,  14  Sup. 
Ct.  Rep.  437 ;  BelVs  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup. 
Ct.  Rep.  533;  Pacific  Exp.  Co.  v.  Scibert,  142 
U.  S.  330,  35  L.  ed.  1035,  3  Inters.  Com.  Rep. 
810,  12  Sup.  Ct.  Rep.  250;  Giozza  v.  Tier- 
nan,  148  U.  S.  657,  37  L.  ed.  599,  13  Sup.  Ct. 
Rep.  721 ;  Columbus  Southern  R.  Co.  v. 
M'right,  151  U.  S.  470,  38  L.  ed.  238,  14  Sup. 
Ct.  Rep.  396;  Marchant  v.  Pennsylvania  R. 
Co.  153  U.  S.  380,  38  L.  ed.  751,  14  Sup.  Ct. 
Rep.  894:  St.  Louis  d  8.  F.  R.  Co.  v.  Math- 
eics,  165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct. 
Rep.  243. 

Tliis  classification  must  be  reasonable,  and 
not  arbitrary, — '*must  rest  on  some  differ- 
ence which  bears  a  just  and  proper  relation 
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to  the  act  in  respect  to  which  the  classifica- 
tion is  proposed." 

Gulf,  C.  d  8.  F.  R.  Co,  V.  Elli8,  165  U.  S. 
160.  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255. 

Acts  1898,  chap.  66,  p.  85,  does  not  arbi- 
trarily or  unreasonably  classify  the  em- 
ployees to  whom  its  benefits  are  extended. 

Ihid;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  206,  32  L.  ed.  107,  8  Sup.  Ct.  Eep.  1161 ; 
Chicago,  M,  d  St.  P.  R.  Co.  v.  RosSy  112  U. 
S.  377,  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184; 
MisftouH  P.  R.  Co.  V.  Humes,  115  U.  S.  512, 
29  L.  ed.  463,  6  Sup.  Ct.  Rep.  110;  Barhier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  367;  8oon  Ring  v.  Crowley, 
113  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep. 
730;  Chicago,  K.  d  W.  R.  Co.  v.  Pontius, 
157  U.  S.  209,  39  L.  ed.  676,  16  Sup.  Ct.  Rep. 
685. 

The  Constitution  is  not  violated  by  special 
legislation  applying  equally  to  all  artificial 
bodies. 

Pacific  Exp.  Co.  v.  Beihert,  142  U.  S.  352, 
35  L.  ed.  1039,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  260 ;  8tate  v.  Moore,  104  N.  C. 
714,  10  S.  E.  143;  Allen  v.  Pioneer-Press  Co. 
40  Minn.  117,  3  L.  R.  A.  532,  41  N.  W.  936; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194,  41  L.  ed.  683,  lY  Sup.  Ct.  Rep. 
305;  Western  U.  Teleg.  Co.  v.  Indiana,  165 
U.  S.  309,  41  L.  ed.  727,  17  Sup.  Ct.  Rep. 
345:  Magoun  v.  Illinois  Trust  d  8av.  Bank, 
170  U.  S.  295,  42  L.  ed.  1043,  18  Sup.  Ct. 
Rep.  594;  Tullis  v.  Lake  Erie  d  W.  R.  Co. 
175  U.  S.  353,  44  L.  ed.  194,  20  Sup.  Ct.  Rep. 
136. 

There  are  several  substantial  reasons  why 
a  different  liability  should  be  imposed  on 
corporate  masters  from  that  imposed  on  in- 
dividual masters: 

( 1 )  It  is  the  duty  of  all  masters  to  take 
every  reasonable  precaution  for  their  ser- 
vant's safety,  by  selecting  with  due  care  re- 
liable and  competent  fellow  servants,  fur- 
nishing safe  places  to  work,  safe  appliances, 
in  fact,  everything  dictated  by  prudence  not 
to  expose  him  to  peril.  These  are  elemen- 
tary rules  growing  out  of  the  relation  of 
master  and  servant.  These  duties  lie  equally 
upon  corporate  and  individual  ma^tters. 

Texas  Mexican  It.  Co.  v.  Whitmore,  58 
Tex.  276. 

(2)  Corporations  are  artificial  bodies  cre- 
ated by  the  state,  upon  which  special  favors 
of  limited  liability,  etc.,  are  conferred,  and, 
as  is  said  in  Missouri  P.  It.  Co.  v.  Mackey, 
127  U.  S.  208,  32  L.  ed.  108,  8  Sup.  Ct.  Rep. 
1162:  It  cannot  be  successfully  contended 
that  the  st*\te  may  not  prescribe  the  liabili- 
ties under  which  corporations  created  by  its 
laws  shall  conduct  their  business  in  the  fu- 
ture, when  no  limitation  is  placed  upon  its 
power  in  this  respect  by  their  charters. 

Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
02  L.  R.  A. 


512,  623,  29  L.  ed.  463,  466,  6  Sup.  Ct.  Repu 
110:  Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  6  Sup.  Ct  Rep.  357 ;  Boyer  v.  Boyer, 
113  U.  S.  703,  28  Lu  ed.  1093,  5  Sup.  Ct.  Rep. 
706:  Petit  v.  Minnesota,  177  U.  S.  164,  44  U 
ed.  716,  20  Sup.  Ct.  Rep.  666;  UHote  v.  \eu> 
Orleans,  177  U.  S.  587,  44  L.  ed.  899,  20  Sup. 
Ct.  Rep.  788. 

The  sufficiency  of  the  reason  for  a  clas- 
sification is  not  a  question  of  judicial  dis- 
cretion, but  is  one  of  legislative  discretion. 

State  ex  rel.  Lamb  y.  Cunningham,  83 
Wis.  90,  17  L.  R.  A.  145,  63  N.  W.  35;  Peo- 
ple, Moloney,  v.  Kirk,  162  III.  138,  46  N.  E. 
830;  Lomm^n  v.  Minneapolis  Oaslighi  Co. 
66  Minn.  196,  33  L.  R.  A.  437,  68  N.  W.  53. 

It  is  sufficient  to  satisfy  the  demands  of 
the  Constitution  if  the  classifications  were 
practical,  and  not  arbitrary. 

Tullis  v.  Lake  Erie  d  W.  R.  Co.  175  U.  S. 
353,  44  L.  ed.  194,  20  Sup.  Ct.  Rep.  136,  10& 
Fed.  389;  Magoun  v.  Illinois  Trust  d  Sav. 
Bank,  170  U.  S.  287,  42  L.  ed.  1040,  18  Sup. 
Ct.  Rep.  594. 

Any  and  all  classifications  mean  discrimi- 
nation ex  necessitate.  Apparent  hardship 
and  discrimination  do  not,  therefore,  work 
denial  of  "equal  protection  of  the  laws." 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S- 
208,  32  L.  ed.  108,  8  Sup.  Ct.  Rep.  1163. 

Mr.  T.  H.  Campbell,  in  separate  brief 
for  appellants: 

Any  attempt  to  classify  the  corporation  as 
to  the  nature  of  its  business  must  necessar- 
ily have  rendered  the  statute  obnoxious  to 
the  amendment,  unless  the  classification  is. 
so  general  that  it  amounts  to  about  the 
same  as  the  act  under  consideration. 

The  Constitution  of  the  state  gives  the  leg- 
islative branch  the  authority  to  extend  its 
provisions  to  any  other  class  of  employct^s. 

Miss.  Const.  §  193. 

The  intention  was  to  give  the  legislature 
this  authority,  so  as  to  protect  employees  of 
corporations  other  than  railroad,  if  it  was 
found  that  these  corporations  were  neglect- 
ful of  the  rights  and  safety  of  their  em- 
ployees. Shall  this  authority  be  made  nuga- 
tory because  of  the  impossibility  of  enumer- 
ating the  dili'erent  corporations  whose  busi- 
nesr.  is  such  that  they  are  lonipted  to  disre- 
gard the  safety  of  their  employees?  The 
fact  that  natural  persons  are  not  included 
in  the  act  docs  not  render  it  unconstitution- 
al. 

Pembina  Consol.  Silver  Min.  d  Mill.  Co.  v. 
Pennsylvania:  125  U.  S.  189,  31  L.  ed.  653, 
2  Inters.  Com.  Rep.  24,  8  Sup.  C^i.  Rep.  737 ; 
Tullis  V.  lAike  Erie  d  TV.  R.  Co.  175  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136. 

If  it  is  not  class  legislation  to  put  restric- 
tions upon  corporations  operating  railroads, 
when  the  same  restrictions  are  not  put  upon 
natural  persons  operating  railroads,  why  is 
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it  class  lesrislation  to  put  restrictions  upon 
other  corporations  in  the  matter  of  negli- 
gence of  fellow  servants  and  knowledge  of 
defective  machinery,  when  natural  persons 
are  not  named  ? 

aiMouri  P.  R,  Co.  v.  Mackey,  127  U.  S. 
210,  32  L.  ed.  109.  8  Sup.  Ct.  Rep.  1161; 
Tullis  V.  Lake  Erie  d  IV.  R.  Co.  175  U.  S. 
348.  44  L-  ed.  192,  20  Sup.  Ct.  Rep.  136. 

The  vast  difference  between  natural  per- 
sons and  corporate  persons  would  render 
this  classification  reasonable. 

The  corporation  being  also  the  creature 
of  legislative  enactment,  the  legislature  can 
pass  many  laws  and  restrictions  upon  its 
management  and  control  which  it  would  not 
be  proper  to  enact  as  to  the  conduct  of  indi- 
viduals. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
208,  32  L.  ed.  108,  8  Sup.  Ct.  Rep.  1102. 

If  the  act  should  be  constitutional  as  to 
some  corporations,  and  unconstitutional  as 
to  others,  the  court  may,  in  each  particular 
case,  say  the  act  is  constitutional  as  to  this 
case,  but  is  not  constitutional  as  to  the  other 
cases, — that  this  corporation  is  engaged  in 
a  business  inherently  dangerous  to  its  em- 
ployees, and  is  a  proper  subject  of  legisla- 
tive control,  and  the  other  corporation  is  not 
engaged  in  such  business,  and  should  not 
have  the  restrictions  placed  upon  it. 

TnUif  V.  Lake  Erie  d  W.  R.  Co.  176  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136. 

Unless  the  unconstitutionality  of  the  act 
is  very  clear,  the  courts  should  not  declare 
it  unconstilutional,  if  the  act  can  be  upheld 
consistently  with  the  constitutional  require- 
ments. 

Minneapolis  rf  &i.  L.  R.  Co.  v.  Herrick, 
127  V.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176,  31  Minn.  11,  47  Am.  Rep.  771,  10  N. 
W.  413:  Missouii  P.  R.  Co.  v.  Humes,  115 
U.  S.  512,  29  L.  ed.  403,  6  Sup.  Ct.  Rep.  110. 

Mr.  R.  N.  Miller,  in  separate  brief  for 
appellants : 

Tlie  classification  need  not  in  every  in- 
stance be  based  upon  "some  difference  inher- 
ing in  the  very  nature  of  the  business,  as,  for 
instance,  the  dangerous  character  of  steam 
as  an  agency."  The  basis  of  classification 
need  not  "inhere  in  the  nature  of  the  busi- 
ness." 

Missouri  P.  R,  Co.  v.  Mackey,  127  U.  S. 
210.  32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1163; 
Gulf,  C.  d  -S'.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
155,  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  255 ;  Ma- 
goun  V.  Illinois  Trust  d  8av.  Bank,  170  U. 
S.  293-296,  42  L.  ed.  1042,  1043,  18  Sup.  Ct. 
Rep.  594. 

The  very  fact  that  corporations  get  their 
rights  and  privileges  from  the  state  gives 
the  right  to  the  state  to  dictate  the  terms 
on  which  they  may  transact  their  business. 
62  L.  R.  A. 


This  right,  of  course,  does  not  apply  to  indi- 
viduals. 

Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  35'Z, 
35  L.  ed.  1039,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rep.  250;  Union  Cent.  L.  Ins.  Co. 
v.  Choitninp,  80  Tex.  654,  24  L.  R.  A.  505, 
26  S.  W.  982;  McPherson  v.  Blacker,  146  U. 
S.  38,  36  L.  ed.  878,  13  Sup.  Ct.  Rep.  3. 

The  statute  is  separable. 

Tullis  v.  Lake  Erie  d  W.  R.  Co.  175  U.  S. 
348,  44  L.  ed.  102,  20  Sup.  Ct.  Rep.  136. 

Messrs.  Smitli,  Hirak,  ft  Iiaadau,  for 
appellee: 

The  distinction  for  classification  must  be 
based  on  some  difference  inhering  in  the  very 
nature  of  the  business,  as,  for  instance,  the 
dangerous  character  of  steam  as  an  agency 
in  railroads. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Akeson  v.  Chicago,  B.  d  Q.  R.  Co.  106  Iowa, 
54,  75  N.  W.  676;  State  v.  Nelson,  52  Ohio 
St.  88,  26  L.  R.  A.  317,  39  N.  E.  22 ;  8t. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Paul,  173  U.  S. 
404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep.  419; 
Holden  v.  Hardy,  169  U.  S.  393,  42  L.  ed. 
791,  18  Sup.  Ct.  Rep.  388;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  183  U.  S.  79,  snh  nom. 
Coiling  v.  Godard,  46  L.  ed.  92,  22  Sup.  Ct. 
Rep.  30;  Soon  Hing  v.  Crowley,  113  U.  S. 
709,  28  L.  ed.  1147,  6  Sup.  Ct.  Rep.  730. 

Since  the  statute,  on  its  face,  is  general, 
applying,  without  reference  to  the  inherent 
nature  of  the  business,  to  all  corporations, 
it  cannot  be  separated  and  severed  so  as  to 
he  con&t'itutional  as  to  some  and  unconstitu- 
tional as  to  others. 

If,  twhen  the  unconstitutional  portion  is 
stricken  out,  that  which  remains  is  complete 
in  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  in- 
tent, wholly  independent  of  that  which  was 
rejected,  it  Jliust  be  sustained.  The  difTicul- 
Xy  is  in  determining  whether  the  good  and 
bad  parts  of  a  statute  are  capable  of  being 
pt-parated  within  the  meaning  of  this  rule. 
If  a  statute  attempts  to  accomplish  two  or 
more  objects,  and  is  void  as  to  one,  it  may 
still  be  in  every  respect  complete  and  valid 
as  to  the  other;  but,  if  its  purpose  is  to  ac- 
complish a  single  object  only,  and  some  of 
its  provisions  arc  void,  the  whole  must  fail, 
unless  sufficient  remains  to  effect  the  object 
without  the  aid  of  the  invalid  portion;  and 
if  they  are  so  mutually  connected  with,  and 
dependent  on,  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  legislature 
intended  them  as  a  whole;  and,  if  all  could 
not  be  carried  into  effect  the  legislatui'e 
would  not  pass  the  residue  independently, — 
then,  if  some  parts  are  unconstitutional,  ail 
of  the  provisions  which  are  thus  dependent. 
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conditional,  or  connected  must  fall  with 
them. 

Cooley,  Const.  Lim.  5th  ed.  •178;  Com,  v. 
Eitchinga,  6  Gray,  485. 

We  defy  the  most  careful  scrutiny,  and 
the  most  microscopic  investigation  of  chap. 
66,  p.  S5,  of  the  act  of  1898  to  show  that  the 
l^islature  of  Mississippi  had  any  other  pur- 
pose or  design  than  to  emhrace  all  corpora- 
tions. No  particular  class  or  classes  of  cor- 
porations can  by  the  most  violent  presump* 
tion  be  held  to  have  been  intended  by  the 
legislature  to  have  been  included  in  the  act, 
and  all  others  to  be  exempted  from  its  opera- 
tions. 

The  court  cannot  determine,  by  looking 
into  the  evidence  in  each  case,  that  one  cor- 
poration falls  within  the  statute  constitu- 
tionally, and  another  does  not.  It  is  the 
duty  of  the  judicial  department  to  expound 
the  law,  or,  in  other  words,  to  declare  what 
the  law  is. 

United  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  563. 

The  same  rules  govern  the  interp.tstation 
of  the  statutes  which  govern  the  interpreta- 
tion of  contracts  or  other  written  instru- 
ments. The  rule  is  well  expressed  in  Cooley, 
Const.  Lim.  p.  68:  Where  a  law  is  plain 
and  unambiguous,  whether  it  be  expressed 
in  general  or  limited  terms,  the  legislature 
should  be  intended  to  mean  what  they  have 
plainly  expressed,  and,  consequently,  no 
room  is  left  for  construction.  Possible,  or 
even  probable,  meanings,  when  one  is  plainly 
declared  in  the  instrument  itself,  the  courts 
are  not  at  liberty  to  search  for  elsewhere. 
Whether  we  are  considering  an  agreement  be- 
tween parties,  a  statute,  or  constitution, 
with  a  view  to  its  interpretation,  the  thing 
which  we  are  to  seek  is  the  thought  which 
it  expresses. 

Atchison,  T,  d  8.  F,  R.  Co.  v.  Matthews, 
68  Kan.  447,  49  Pac.  602;  Missouri  P,  R.  Co. 
v.  Merrill,  40  Kan.  404,  19  Pac.  793. 

Acts  1898,  chap.  66,  is  unconstitutional. 
It  is  unconstitutional  because  it  is  violative 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States.  The  record  shows  that 
the  defendant  was  chartered  as  a  corporation 
on  February  18,  1902.  The  act  of  the  legis- 
lature (chap.  66)  was  passed  in  January, 
1898,  and  singles  out  and  confers  certain 
rights  of  action  in  favor  of  employees  of  cor- 
porations, and  imposes  liabilities  upon  cor- 
porations in  certain  states  of  case  therein 
stated,  but  does  not  impose  the  same  liabili- 
ties upon  persons.  In  other  words,  it  arbi- 
trarily singles  out  corporations,  and  puts 
them  upon  another  and  a  diflferent  footing 
from  that  of  persons. 

Santa  Clara  County  v.  Southern  P.  R.  Co. 
118  U.  S.  394,  30  L  ed.  118,  6  Sup.  Ct.  Rep. 
1132;  Qulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U. 
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S.  154,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255; 
Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357 ;  Soon  Hing  Y.Crotc- 
ley,  113  U.  S.  703,  28  L.  ed.  1145,  5  Sup.  Ct. 
Rep.  730;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.  W.  350;  Cooley,  Const. 
Lim.  6th  ed.  p.  484;  Vanzant  v.  Waddel,  2 
Yerg.  260;  Ragio  v.  State,  86  Tenn.  272,  6 
S.  W.  401;  Stratton  Claimants  v.  Morris 
Claimants,  89  Tenn.  497,  sub  nom.  Dibrell  v. 
Lanier,  12  L.  R.  A.  70,  15  S.  W.  87 ;  Tullis 
V.  Lake  Erie  d  W.  R.  Co.  175  U.  S.  348,  44 
L.  ed.  192,  20  Sup.  Ct.  Rep.  136;  Missouri  P, 
U.  Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ct.  Rep.  116L 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  are  clearly  of  the  opinion  that  the 
stepladder  furnished  the  deceased  employee, 
John  W.  Ballard,  was  a  wholly  unsafe  and 
dangerous  appliance;  but  it  is  equally  clear 
that  he  had  knowledge  of  its  dangerous  char- 
acter. Under  the  common  law,  his  suit 
would  therefore  fail;  but  he  sues  under  the 
provisions  of  the  act  of  1898  (Laws  1898, 
chap.  66,  p.  85).  Section  1  is  amendatory  of 
chapter  87  of  the  Laws  of  1896  (Laws  1896, 
p.  97 ) ,  which  itself  is  amendatory  of  §  3559 
of  the  Code  of  1892,  which  is  a  mere  rescript 
of  §  193  of  the  Constitution  of  1890. 

Section  193  is  in  these  words:  "Every  em- 
ployee of  any  railroad  corporation  shall  have 
the  same  right  and  remedies,  for  any  injury 
suffered  by  him  from  the  act  or  omission  of 
said  corporation  or  its  employees',  as  are  al- 
lowed by  law  to  other  persons  not  employees, 
where  the  injuiy  results  from  the  negligence 
of  a  superior  agent  or  officer ;  or  of  a  person 
having  the  right  to  control  or  direct  the  ser- 
vices of  the  party  injured;  and  also  when 
the  injury  results  from  the  negligence  of  a 
fellow  servant  engaged  in  another  depart- 
ment of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow  servant  on  another  train 
of  cars,  or  one  engaged  about  a  diflferent 
piece  of  work.  Knowledge  by  any  employee 
injured  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  or  ap- 
pliances, shall  be  no  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conduc- 
tors or  engineers,  in  charge  of  dangerous  or 
unsafe  cars,  or  engines  voluntarily  operated 
by  them.  Where  death  ensues  from  any  in- 
jury to  employees,  the  legal  or  personal  rep- 
resentatives of  the  person  injured  shall  have 
the  same  right  and  remedies  as  are  allowed 
by  law  to  such  representatives  of  other  per- 
sons. Any  contract  or  agreement,  express  or 
implied,  made  by  any  employee  to  waive  the 
benefit  of  this  section,  shall  be  null  and 
void;  and  this  section  shall  not  be  construed 
to  deprive  any  employee  of  a  corporation,  or 
his  legal  or  personal  representative,  of  any 
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legal  right  or  remedy  that  he  now  has  by  the 
law  of  the  land.  The  legislature  may  extend 
the  remedies  herein  provided  for  to  any  oth- 
er class  of  employees." 

Soction  1  of  the  act  of  1898  (Laws  1898, 
chap.  66,  p.  85,)  is  as  follows:  "Sec.  1.  Be 
it  enacted  by  the  legislature  of  the  state  of 
Mississippi,  that  §  3559  of  the  Annotated 
Code  of  1892  be  amended  so  that  the  same 
shall  read  as  follows,  to  wit:  Every  em- 
ployee of  any  corporation  shall  have  the 
same  rights  and  remedies  for  an  injury  suf- 
fered by  him  from  the  act  or  omission  of  the 
corporation  or  its  employees,  as  are  allowed 
by  law  to  other  persons  not  employees, 
where  the  injury  results  from  the  negligence 
cf  a  superior  agent  or  oflficer,  or  of  a  person 
having  the  right  to  control  or  direct  the  ser- 
vices of  the  party  injured;  and  also  when 
the  injury  results  from  the  negligence  of  a 
fellow  servant  engaged  in  another  depart- 
ment of  labor  from  that  of  the  party  Injured, 
or  of  a  fellow  servant  on  another  train  of 
cars,  or  one  engaged  about  a  different  piece 
of  work.  Knowledge  by  an  employee  injured 
of  the  defective  or  unsafe  character  or  con- 
dition of  any  machinery,  ways,  or  appli- 
ances, or  of  the  improper  loading  of  cars, 
shall  not  he  a  defense  to  an  action  for  injury 
caused  thereby,  except  as  to  conductors  or 
engineers,  in  charge  of  dangerous  or  unsafe 
cars,  or  engines  voluntarily  operated  by 
them.  When  death  ensues  from  an  injury 
to  an  employee,  an  action  may  be  brought  in 
the  name  of  the  widow  of  such  employee  for 
the  death  of  the  husband,  or  by  the  husband 
for  the  death  of  his  wife,  or  by  the  parent 
for  the  death  of  a  child,  or  in  the  name  of 
the  child  for  the  death  of  an  only  parent, 
for  such  damages  as  may  be  sutfered  by 
them  respectively  by  reason  of  such  death, 
the  damages  to  be  for  the  use  of  such  widow, 
husband,  or  child,  except  that  in  case  the 
widow  should  have  children  the  damages 
shall  be  distributed  as  personal  property  of 
the  husband.  The  legal  or  personal  repre- 
sentative of  the  person  injured  shall  have 
the  same  rights  and  remedies  as  are  allowed 
hy  the  law  to  such  representatives  of  other 
persons.  In  every  such  action  the  jury  may 
give  such  damages  as  shall  be  fair  and  just 
with  reference  to  the  injury  resulting  from 
such  death  to  the  person  suing.  Any  con- 
tract or  agreement,  expressed  or  implied, 
made  by  any  employee  to  waive  the  benefit  of 
this  section  shall  be  null  and  void;  and 
this  section  shall  not  deprive  an  employee 
of  a  corporation,  or  his  legal  or  personal  rep- 
resentative, of  any  right  or  remedy  that  he 
now  has  by  law." 

The  only  effect  of  the  amendment  of  § 
3559  of  the  Code  of  1892  is  to  substitute  the 
words  "any  corporation,"  in  §  1  of  said  act 
of  1898,  for  the  words  "a  railroad,"  in  § 
12  L.  R.  A. 


3559,  and  to  add,  in  §  1  of  the  act  of  1898, 
thie  clause,  "or  of  the  improper  loading  of 
cars." 

Section  193  of  the  Constitution  of  1890 
was  adopted  after  the  decision  of  the  United 
States  Supreme  Court,  in  Missouri  P.  R.  Co. 
V.  Madkey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161,  in  1888,  and  was  mani- 
festly intended  to  authorize  legislation  along 
the  lines  held  constitutional  in  that  case, — 
that  is  to  say,  to  abolish  the  fellow-servant 
rule  in  the  case  of  employees  of  railroad  cor- 
porations whose  business  was  known  to  be 
inherently  dangerous ;  and  the  purpose  of  the 
last  clause  of  §  193  was  to  extend  the  reme- 
dies therein  provided  for  to  any  other  class 
of  employees  of  corporations  or  persons 
whose  business  was,  like  that  of  railroads, 
inherently  dangerous,  or  whose  business  was 
so  different  from  the  business  of  other  cor- 
porations or  persons  as  to  furnish  the  basis 
for  a  classification  of  the  businesses  of  such 
corporations  or  persons,  under  which  their 
employees  might  be  permitted  to  sue  without 
reference  to  the  fellow-servant  rule,  while 
the  employees  of  corporations  or  persons  net 
having  tliat  sort  of  business  could  not  so 
sue;  in  other  words,  to  permit  a  classifica- 
tion based  on  "some  difference  bearing  a  rea- 
sonable and  just  relation  to  the  act  in  re- 
spect to  which  the  classification  is  proposed." 
Ellis's  Case,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255.  The  use  of  the  word 
"class,"  in  the  last  clause  of  §  193  of  the 
Constitution  of  1890,  clearly  indicates  that 
it  was  not  the  purpose  of  the  section  to  ex- 
tend its  provisions  to  all  employees  of  all 
persons  or  corporations,  but  only  to  such  em- 
ployees of  persons  or  corporations  as  opef"- 
ated  businesses,  between  which  and  the  busi- 
nesses of  all  other  persons  or  corporations 
there  exists  some  difference — some  substan- 
tial difference — such  as  would  be  held  a  war- 
rant for  a  classification  conferring  upon  such 
employees  of  the  first  class,  and  denying  to 
employees  of  the  latter  class,  the  benefits  of 
§  193  of  the  Constitution.  The  thought  was 
that  a  classification  might  be  made,  giving 
to  the  employees  of  some  corporations  and 
of  some  persons  the  right  to  recover,  and 
denying  it  to  the  employees  of  all  other  cor- 
porations or  persons,  provided  that  classifi- 
cation was  based  upon  some  distinctive  dif- 
ference between  the  kinds  of  business  con- 
ducted by  the  one  set  of  corporations  or  in- 
dividual employers,  and  those  conducted  by 
the  other  set  of  corporations  or  individual 
employers.  Section  193  was  itself  a  spe- 
cial classification  of  railroad  employees, 
based  on  the  known  hazardous  character  of 
the  operation  of  railroad  cars.  It  was  the 
direct  product  of  the  Mackey  Case,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161.  It  ^ 
is  not,  therefore,  to  be  supposed  that  the 
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last  clause  of  the  section  meant  any  more 
than  that  there  might  be  other  classifications 
of  the  employees  of  corporations  or  individ- 
ual persons,  based  also  on  some  distinguish- 
ing difference  in  the  nature  of  the  businesses. 
We  do  not  understand  the  Supreme  Court  of 
the  United  States,  in  its  many  decisions  on 
this  subject,  to  mean  that  the  dangorousness 
of  a  particular  business  would  be  the  only 
basis  for  distinguishing  between  the  busi- 
nesses of  corporations  or  individual  employ- 
ers in  the  classification,  but  rather  that  any 
substantial  difference  between  particular 
businesses  which  would  serve  as  a  reasonable 
basis  for  a  classification,  allowing  the  em- 
ployees in  the  one  case  to  recover,  and  in  the 
other  case  not,  is  sufficient.  This  we  under- 
stand to  be  the  doctrine  of  the  Ellis  Case, 
105  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct. 
Rep.  255,  and  of  the  Magoun  Case,  170  U.  S. 
293,  42  L.  ed.  1042,  18  Sup.  Ct.  Rep.  594, 
and  of  St.  LouiSy  I.  M.  d  8,  R.  Co.  v.  Paul 
\l:^  U.  S.  404,  43  L.  ed.  746,  19  Sup.  Ct.  Rep. 
419,  in  which  last  case  the  difference  was 
held  to  consist  in  the  fact  that  the  corpora- 
tion was  engaged  in  a  public  business,  and 
that  the  public  character  of  that  business 
made  a  suflicient  difference  for  upholding 
that  statute.  Whilst  this  case  seems  an  ex- 
tension of  the  doctrine  of  the  Mackey  Case^ 
it  is  clearly  an  application  of  the  same  prin- 
ciple. Neither  held  that  the  employees  of  all 
corporations  could  be  given  this  right  to  re- 
cover. One  held  that  the  employees  of  a 
railroad  corporation  might  be  given  the 
right  to  recover  because  of  the  dangerous 
character  of  that  business;  the  other,  that 
the  employees  might  recover,  under  the  Ar- 
kansas statute  involved,  because  "of  the  fact 
that  these  corporations  [railroad]  were 
clothed  with  a  public  trust,  and  discharged 
duties  of  public  consequence  affecting  the 
community  at  large;"  it  being  said,  follow- 
ing the  supreme  court  of  Arkansas,  that  "the 
rejjnlation,  as  promoting  the  public  interest 
in  the  protection  of  employees,  to  the  limited 
extent  stated,  .  .  .  [was]  properly  with- 
in the  power  to  amend  reserved  under  the 
state  Constitution.*'  It  will  be  observed  that 
this  decision  is  criticised  as  pressing  the  doc- 
trine beyond  its  utmost  legal  tension,  in  a 
note  of  Mr.  Freeman  to  this  same  case  at 
the  top  of  page  ISl,  62  Am.  St.  Rep.;  but 
the  criticism  should  be  rather  of  the  supreme 
court  of  Arkansas  than  of  the  United  States 
Supreme  Court,  as  we  shall  show  later  here- 
in. 

Tlie  act  of  189vS  under  review  is  assailed  as 
violating  the  14th  Amendment  of  the  Consti- 
tution of  the  Unite<l  States,  because  it  denies 
— ar.  alleged — to  corporations  the  equal  pro- 
tection of  the  laws  in  two  respects:  First, 
in  that  it  applies  to  the  employees  of  all  cor- 
porations, without  reference  to  any  differen- 
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ces  in  the  respective  buBinessesof  the  corpora- 
tions; second,  because  it  discriminates  be- 
tween  employees  of  natural  persons  and  of 
corporations,  and  the  argument  is  put  briefly 
thus  by  way  of  illustration:  "Suppose  one 
man  has  an  independent  fortune,  and  has  a 
large  body  of  pine  land,  say  in  Clarke  coun- 
ty, Mississippi,  and  being  desirous  of  con- 
verting the  timber  upon  these  lands  into 
lumber,  and  recognizing  that  the  sawmill 
business  is  hazai'dous,  and  likely  to  impose 
large  liability  upon  him,  he  incorporates  this 
business  under  the  name  cf  the  Clarke  Coun- 
ty Sawmilling  Company.  Alongside  of  him 
and  his  property  in  Clarke  county  is  an  in- 
dividual owning  an  equal  body  of  land,  who 
docs  not  see  fit  to  take  this  precaution. 
Suppose  the  boilers  of  these  two  sawmills 
are  notoriously  weak,  and  all  the  employees 
of  both  parties  are  aware  of  it,  and  yet  they 
continue  to  work.  Suppose,  now,  at  the 
same  time  and  from  identically  the  same 
cause  a  boiler  explosion  takes  place  in  both 
mills.  The  Clarke  County  Sawmilling  Com- 
pany would,  under  the  act  of  1898,  be 
mulcted  in  damages,  but  the  individual 
would  not  be  liable.*'  And  it  is  urged  that 
the  act  applies  to  all  corporations,  but  to  no 
natural  persons,  and,  since  the  natural  per- 
son and  the  corporation  might  be  both  en- 
gaged in  precisely  the  same  business,  a  dis- 
crimination in  such  cases  does  not  rest  on 
any  difference  in  the  business.  Possibly  the 
clearest  statement  of  the  doctrine  contended 
for  by  appellee  is  that  stated  in  Soon  Hing 
v.  Crowley y  113  U.  S.  708,  709,  28  L.  ed. 
1146,  1147,  5  Sup.  Ct.  Rep.  733,  as  follows: 
"The  discriminations  which  are  open  to  ob- 
jection are  those  where  persons  engaged  in 
the  same  business  are  subjected  to  different 
restrictions,  or  are  held  entitled  to  different 
privileges  under  the  same  conditions.  It 
is  only  then  that  the  discrimination  can  be 
said  to  impair  that  equal  right  which  all  can 
claim  in  the  enforcement  of  the  laws."  In 
the  miis  Case,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255,  it  is  said  that  the  clas- 
sification must  always  rest  upon  "some  dif- 
ference which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
c1a.ssification  is  proposed,  and  can  never  be 
made  arbitrarily." 

Multiplied  citations  from  the  United 
States  Supreme  Court  oould  be  made,  but 
the  thought  running  through  them  all,  as 
we  imderstand  them,  clearly  is  that  the  clas- ' 
si  fixation  is  not  to  be  made,  except  upon  the 
basis  of  some  difference  between  the  business 
of  those  favored  and  the  business  of 
those  not  favored, — a  substantial  differ- 
ence warranting  the  classification.  We 
have  read  critically  all  the  decisions  cited  in 
the  briefs  from  the  United  States  Supreme 
Court  without  finding  any  decision  holding 


1903. 


Ballard  v.  Mississippi  Cotton  Oil  Co. 


411} 


exprpsMy  that  a  statute  providing  that  the 
employees  of  all  corporations  may  so  recov- 
er can  be  upheld.  We  have  read  carefully, 
also,  the  decisions  from  the  state  supreme 
courts  cited,  and  others  not  cited,  by  coun- 
sel. We  will  quote  briefly  from  a  few  of 
these  to  show  that  the  line  of  distinction  is 
the  one  we  have  indicated. 

In  Hotden  v.  Hardy,  169  U.  S.  393,  42  L. 
ed.  791,  18  Sup.  Ct.  Rep.  388,  the  court 
says:  "While  the  business  of  mining  coal 
and  manufacturing  iron  began  in  Pennsylva- 
nia as  early  as  1716,  and  in  Virginia,  North 
Carolina,  and  Massachusetts  even  earlier 
than  this.  l)oth  mining  and  manufacturing 
were  carried  on  in  such  a  limited  way  and 
by  such  primitive  methods  that  no  special 
la^*s  were  considered  necessary,  prior  to  the 
adoption  of  the  Constitution,  for  the  protec- 
tion of  the  operatives;  but  in  the  vast  pro- 
portions which  these  industries  have  since 
assumed  it  has  been  found  that  they  can  no 
longer  be  carried  on  with  due  regard  to  the 
safety  and  health  of  those  engaged  in  them 
without  special  protection  against  the  dan- 
gers necessarily  incident  to  these  employ- 
ments. In  consequence  of  this,  laws  have 
been  enacted  in  most  of  the  states  designed 
to  meet  these  exigencies,  and  to  secure  the 
safety  of  persons  peculiarly  exposed  to  those 
dangers.  Within  this  general  category  arc 
ordinances  providing  for  fire  escapes  for  ho- 
tels, theaters,  factories,  and  other  large  build- 
ings, a  mimicipal  inspection  of  boilers  and 
appliances  designed  to  secure  passengers  up- 
on railways  and  steamboats  against  the  dan- 
gers necessarily  incident  to  these  methods 
of  transportation.  In  states  where  manu- 
facturing is  carried  on  to  a  large  extent, 
provision  is  made  for  the  protection  of  dan- 
gerous machinery  against  accidental  con- 
tact; for  the  cleanliness  and  ventilation  of 
working  rooms;  for  the  guarding  of  well 
holes,  stairways,  elevator  shafts,  and  for  the 
employment  of  sanitary  appliances.  In  oth- 
ers, where  mining  is  the  principal  industry, 
special  provii<ion  is  made  for  the  shoring  up 
of  dargerous  walls,  for  ventilation  shafts, 
bor^  holes,  escapment  shafts,  means  of  sig- 
naling the  surface  for  the  supply  of  fresh 
air,  and  the  elimination,  as  far  as  possible, 
of  dangerous  gases;  for  safe  means  of  hoist- 
ing and  lowering  cages ;  for  a  limitation  up- 
on the  number  of  persons  permitted  to  enter 
a  cage,  that  cages  shall  be  covered ;  and  that 
there  shall  *  be  fences  and  gates  around  the 
top  of  shafts,  besides  other  similar  precau- 
tions. .  .  .  These  statutes  have  been  re- 
peatedly enforced  by  the  courts  of  the  sev- 
eral states,  their  validity  assumed,  and,  so 
tar  as  we  are  informed,  they  have  been  uni- 
formly held  to  be  constitutional."  All  the 
instances  set  forth  here  illustrate  the  princi- 
ple that  the  discrimination  in  favor  of  cer- 
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tain  employees  is  always  based  upon  some 
distinctive  dilference  in  tie  business  about 
which  they  are  employed, — a  difference  in- 
hering in  the  very  nature  of  the  business. 

In  the  case  of  Smith  v.  Louisville  d  N,  R. 
Co.  75  Ala.  449,  the  court  says;  "This 
statute  creates  an  entirely  new  cause  of  ac- 
tion,—-one  theretofore  unknown.  Before  its 
enactment. — February  24,  1872 — neither  the 
father  nor  mother  could  recover  damages  for 
such  killing.  Xot  only  does  the  statute  cre- 
ate a  new  cause  of  action,  but  it  confines  the 
right  to  maintain  such  suit  to  the  father, 
if  living,  and,  if  not,  to  the  mother.  If 
neither  be  living,  no  one  else  can  maintain 
the  suit.  And  the  statute  is  highly  penal  in 
its  terms,  and  must  be  construed  as  a  penal 
statute.  Is  the  act  copied  above  constitu- 
tional? It  will  be  observed  that  under  the 
statute  the  action  lies  only  against  certain 
classes, — corporations  and  private  -associa- 
tions of  persons.  These  are  held  account- 
able for  the  wrongful  acts  and  omissions  of 
their  officers  and  agents.  Individuals  en- 
gaged in  the  same  business,  having  the  same 
description  of  officers  or  agents,  may  cau.se 
the  death  of  a  minor  child  by  the  wrongful 
act  or  omission  of  such  officer  or  agent,  and 
there  will  be  no  liability  for  such  death.  To 
illustrate:  Manufacturing  establishments, 
in  all  their  extensive  variety,  mining  enter- 
prises, cotton  compresses,  mills,  steam  ves- 
sels, and  even  railroads,  may  be  owned  and 
operated  without  incorporation,  and  by  a 
single  proprietor.  These  are  not  within  the 
law:  and  for  the  death  of  a  minor  child, 
caused  by  the  wrongful  act  or  omission  of 
an  agent  of  such  enterprise,  neither  the 
father  nor  the  mother  can  maintain  a  suit. 
If,  however,  there  be  more  owners  than  one, 
or  if  the  enterprise  be  incorporated,  then 
the  statute  gives  a  right  of  action  to  the 
father,  if  living,  and  to  the  mother,  if  he  be 
dead.  This  precise  difference  the  statue 
makes,  although  the  character  of  business 
and  the  wrongful  act  or  omission  of  the 
agent  be  in  each  case  the  same.  How  this 
will  work  will  readily  suggest  itself.  If  the 
employer,  being  a  single  individual,  be  not 
responsible  for  the  wrongful  act  or  omission 
of  the  agent  he  employs,  how  can  the  same 
fict  by  the  same  agent  employed  under  the 
same  circumstances,  impose  a  penalty  on  the 
innocent  employer,  merely  because  two  or 
more  owned  the  basiness  and  united  in  em- 
ploying the  agent?  If  so,  on  what  princi- 
ple? Is  individual  enterprise  less  amenable 
to  legislative  surveillance  than  associated 
capital?  Within  the  last  twenty  years  veiy 
important  constitutional  provisions,  Federal 
and  state,  have  been  adopted.  Article  14  of 
the  Amendments  to  the  Constitution  of  the 
United  States  declares  (SI)  that  *no  state 
3hall    .    .    .    deny  to  any  person  ^withinjits 
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jurisdiction  the  equal  protection  of  the 
laws/  Speaking 'of  this  provision,  Justice 
Field,  of  the  United  States  Supreme  Court, 
in  San  Mateo  County  v.  Southern  P.  R.  Co., 
said:  *It  not  only  implies  the  right  of  each 
to  resort  on  the  same  terms  with  others  to 
the  courts  of  the  country  for  the  security  of 
his  person  and  property,  the  prevention  and 
redress  of  wrongs,  and  the  enforcement  of 
contracts,  but  also  his  exemption  from  any 
greater  burdens  or  charges  than  such  as  are 
equally  imposed  upon  all  others  under  like 
circumstances.'  8  Sawy.  238,  13  Fed.  722." 
In  the  case  of  Deppe  v.  Chicago,  R.  L  d  P. 
if.  Co.  36  Iowa,  54,  the  court  says:  "The 
defendant  asked  the  court  to  instruct  the 
juiy  that  this  plaintiff,  in  view  of  his  em- 
ployment (shoveling  dirt  at  a  bank)  at  the 
time  of  his  injury,  was  not  within  the  pur- 
pose and  meaning  of  the  act,  and  hence  they 
should  find  for  the  defendant.  This  was  re- 
fused, and  thereon  arises  the  first  assigned 
error.  It  was  said  in  the  case  of  McAunich 
V.  Mississippi  d  M,  R.  Co,' 20  Iowa,  338, 
which  was  an  action  by  the  administratrix 
of  a  brakeman :  'If  there  is  an  employer  and 
employee,  but  no  business  of  a  railroad  com- 
pany to  be  engaged  in,  then  the  case  is  not 
within  the  act.  But  the  same  liability  is  ex- 
tended by  the  act,  upon  the  same  terms,  to 
all  in  the  same  situation.'  And  in  another 
case,  decided  on  the  same  day  {Xey  v.  Du- 
huque  d  S.  C.  R.  Co.  20  Iowa,  347),  it  was 
held  that  *in  connection  with  railroads,  the 
term  "employee"  applies  to  conductors, 
agents,  superintendents,  and  others  engaged 
in  operating  the  road,  and  the  like,  and  not 
to  contractors  or  persons  building  or  con- 
structing the  roadbed,  or  laying  down  the 
ties  and  rails.'  It  was  under  this  construc- 
tion of  the  language  of  the  statute,  that  it 
was  held  constitutional,  as  before  explained. 
But  if  the  statute  should  be  so  construed  as 
to  apply  to  all  persons  in  the  employ  of  rail- 
road corporations,  without  regard  to  the 
business  they  were  employed  in,  then  it 
would  be  a  clear  case  of  class  legislation, 
and  would  not  apply  upon  the  same  terms  to 
all  in  the  same  situation,  and  hence  would 
be  unconstitutional,  and  manifestly  so.  To 
illustrate :  Suppose  a  railroad  company  em- 
ploy several  persons  to  cut  the  timber  on  its 
riglit  of  way  where  it  is  about  to  extend  its 
road,  and  the  landowner  employs  a  like  num- 
ber of  pei-sons  to  cut  the  timber  on  a  strip 
of  equal  length  alongside  such  right  of  way. 
If  one  of  each  set  of  employees  shall  be  in- 
jured by  the  negligence  of  a  coemployee,  and 
the  employee  of  the  railroad  company  can, 
under  the  statute,  maintain  an  action 
against  his  employer,  and  the  other  cannot, 
then  it  is  clear  that  the  law  does  not  apply 
upon  the  same  terms  to  all  in  the  same  situ- 
ation. The  law,  then,  would  not  have  uni- 
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form  operation,  but  would  be  violative  of 
the  Constitution,  just  as  much  as  a  law  that 
should  prescribe,  under  the  same  circum- 
stances, different  liabilities  for  merchnnts, 
for  mechanics,  and  for  laborers.  The  mani- 
fest purpose  of  the  statute  was  to  give  ita 
benefits  to  employees  engaged  in  the  hazard- 
ous business  of  operating  railroads.  When, 
thus  limited,  it  is  constitutional;  when  ex- 
tended further,  it  becomes  unconstitutional.**" 

We  must  confess  that  the  argument  up- 
holding the  constitutionality  of  the  statute 
before  us  is  exceptionally  able,  and  presents 
many  objections  to  the  view  we  have  stated, 
but  objections  all  of  which  we  think  answer- 
able. For  example,  it  is  said,  first,  that, 
since  the  act  of  1898  is  amendatory  of  § 
3559  of  the  Code,  the  court  would  be  war- 
ranted in  limiting  the  words  "any  corpora- 
tion" to  such  corporations  as,  like  railroads, 
are  engaged  in  a  hazardous  business.  The 
argument  is  that,  since  §  3559  applies  alone 
to  railroads,  and  since  the  only  pertinent 
amendment  is  the  change  of  the  words  "a 
railroad"  into  the  words  "any  corporation," 
the  act  retaining  bodily  the  language  used 
in  §  3559  as  applicable  to  railroads  only,  the 
act  of  1898  must  mean,  in  the  use  of  the 
words  "any  corporation,"  any  corporation 
ejusdem  generis  with  railroad  corporations, 
— corporations  of  that  kind,  whose  business 
is  hazardous.  But  the  complete  answer  to 
this  very  ingenious  suggestion  is  that  the 
method  of  amending  a  statute  has  been 
chaViged  by  §  61  of  the  Constitution,  so  as  to 
make  the  whole  of  the  law  on  the  subject 
appear  in  the  amendment;  so  that  the  only 
form  in  which  we  have  $  3559  is  in  §  1  of 
said  act  of  1898.  The  language  is  that 
"§  3559  of  the  Code  of  1892  be  amended  so 
that  the  same  shall  read  as  follows,  to  wit. 
Every  employee  of  any  corporation,"  etc. 
Section  3559  docs  not  exist  in  the  body  of 
our  law^,  except  as  set  out  in  §  I  of  the  act 
of  1898.  Another  objection  to  this  view  is 
that  it  would  have  been  extremely  easy,  if 
such  had  been  the  legislative  purpose,  to 
have  said,  "Every  employee  of  any  corpora- 
tion whose  business  is  inherently  danger- 
ous." We  think  we  must  read  the  language 
as  the  legislature  has  written  it,  and,  so 
read,  the  legislature  clearly  meant  to  extend 
the  remedy  to  the  employees  of  all  corpora- 
tions, without  reference  to  any  distinction 
existing  between  the  different  businesses  of 
corporations. 

Second.  In  respect  to  the  cases  of  Pitts- 
hvrgh,  C.  C.  d  St.  L.  R.  Co,  v.  Montgomery, 
1.52  Ind.  1,  49  N.  E.  582,  and  Tullis  v.  Lake 
Erie  d  W.  n.  Co,  175  U.  S.  348,  44  U  ed. 
192,  20  Sup.  Ct.  Rep.  136,  it  is  very  earnest- 
ly insisted  that  the  Tullis  Case,  175  U.  S. 
350,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136,  up- 
holds the  view  that  a  statute  Jike  thia,  ap- 
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plicable  to  all  corporations,  is  not  unconsti- 
tutional ;  and  it  is  said  that  these  two  cases 
further  uphold  the  view  that  the  court  may, 
by  a  process  of  judicial  inclusion  and  exclu- 
sion, look  to  the  evidence  in  each  case  to  de- 
termine in  that  way — from  the  evidence, 
showing  the  nature  of  the  business — whether 
any  particular  corporation  falls  within  or 
without  the  constitutional  line  of  demarka- 
tion  This  argument  for  appellant  is  put 
with  such  clearness  and  power  that  we  do 
not  think  the  presentation  could  be  im- 
proved upon,  and  so  we  quote  it  entire.  Says 
learned  counsel: 

"THe  mere  fact  that  natural  persons  are 
not  included  in  the  act  does  not  render  it 
obnoxious  to  the  provisions  of  the  14th 
Amendment.  If  so,  why  does  the  Supreme 
Court,  in  the  case  of  Tullis  v.  Lake  Erie  d 
W.  R.  Co.  175  U.  S.  348,  44  L.  ed.  102,  20 
S?np.  Ct.  Rep.  136,  uphold  almost  a  similar 
statute  as  to  railroads?  The  language  of 
the  Indiana  act  wa«  'railroad  and  other  cor- 
porations.' It  did  not  include  individuals. 
There  are  a  number  of  individuals  in  the 
United  States  who  have  the  means  to  oper- 
ate railroads,  and  doubtless  there  are  in- 
stances where  railroads  are  owned  and  oper- 
ated by  individuals;  yet  the  Supreme  Court 
of  the  United  States,  in  the  above-cited  case, 
holds  such  legislation  as  is  under  considera- 
tion now  not  in  contravention  of  the  Consti- 
tution. The  illustration  of  opposing  counsel 
will  apply  just  as  forcibly  to  an  individual 
operating  a  railroad  as  it  does  to  a  sawmill 
and  commercial  corporation.  The  case  of 
TvWs  v.  Lake  Erie  d  W.  R,  Co.  175  U.  S. 
348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136,  is, 
we  think,  in  point  to  uphold  the  constitu- 
tionality of  the  act  under  consideration. 
While  the  court  does  use  the  language 
that,  considering  the  act  of  Indiana  as  ap- 
plying only  to  railroad  corporations,  it  can- 
not be  regarded  as  in  conflict  with  the  14th 
Amendment,  yet  it  is  evident  that  the  court 
intended  to  convey  the  idea  that  it  was  not 
called  upon  to  consider  it,  except  so  far  as 
railroad  corporations  were  concerned,  and  it 
is  not  to  be  taken  at  all  as  an  intimation 
that  it  would  hold  the  act  of  Indiana  uncon- 
stitutional as  to  other  corporations.  The 
only  groimd  upon  which  counsel  attacks  the 
act  of  1808  is  that  it  does  not  extend  ita 
provisions  to  natural  persons,  and,  therefore, 
it  is  class  legislation;  and  the  court,  in  its 
order  remanding  the  case,  seems  to  intimate 
that  the  fact  that  natural  persons  are  not 
included  in  the  act  would  render  it  unconsti- 
tutional, as  it  applies  to  all  corporations 
and  to  no  natural  persons.  But  on  this 
point  the  case  of  Tullis  v.  Lake  Erie  d  W. 
R.  Co.  175  U.  S.  348,  44  L.  pd.  102,  20  Sup. 
C*t.  Rep.  136,  it  seems  to  me,  is  decisive.  If 
the  fact  that  the  omission  from  the  act  of 
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natural  persons  would  render  the  act  in  con- 
flict with  the  14th  Amendment,  then  the 
court  would  have  said  that  the  act  imposed 
liabilities  and  restrictions  upon  corporations 
operating  railroads,  but  did  not  impose  the 
same  liabilities  and  restrictions  upon  nat- 
ural persons  operating  railroads,  and  was, 
therefore,  unconstitutional.  If  the  addition 
of  the  words  'natural  persons*  to  the  act  of 
1808  under  con»idcrntion  would  make  it  con- 
sistent with  the  provisions  of  the  14th 
Amendment,  as  the  court  would  seem  to 
think,  and  counsel  for  appellee  undoubtedly 
think,  then  the  omission  of  the  words  *nat- 
ural  persons'  from  the  Indiana  act  construed 
in  TuUis  v.  Lake  Erie  d  W.  R.  Co.  175  U. 
S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136, 
should  certainly  have  rendered  the  Indiana 
act  obnoxious  to  the  14th  Amendment;  yet 
the  Supreme  Court  of  the  United  States  did 
not  so  hold.  It  seems  to  me  there  is  no 
escape  from  this  argument.  .  .  .  At  first 
thought  I  was  impressed  with  the  fact  that 
it  was  absurd  to  make  the  constitutionality 
of  the  act  depend  upon  the  evidence  deduced 
in  each  particular  case;  but,  after  consider- 
ing the  matter,  I  have  come  to  the  conclu- 
sion that  that  is  what  the  court  or  legis- 
lature does,  when  it  says,  as  it  did  in  Tullis 
v.  Lake  Erie  d  W.  R.  Co.  175  U.  S.  348,  44 
L.  ed.  192,  20  Sup.  Ct.  Rep.  136,  that  the 
business  was  dangerous.  The  act  simply 
says  'railroad  corporations,*  and  the  court 
says  that  the  legislature  had  the  right  to  re- 
strict such  corporations  in  their  dealings 
with  their  employees,  because  of  the  danger- 
ous and  hazardous  character  of  the  employ- 
mept  and  business  in  which  such  corpora- 
tions are  engaged.  But  how  do  you  know 
that  railroad  corporations  are  engaged  in  a 
dangerous  and  hazardous  business?  You 
must  know  it  either  as  a  matter  of  general 
knowledge  or  from  the  testimony  oif  wit- 
nesses in  any  particular  case.  If  the  court 
takes  cognizance  from  general  knowledge 
that  a  railroad  corporation  is  engaged  in  a 
dangerous  and  hazardous  business  to  its  em- 
ployees, why  can  it  not  take  notice  from  gen- 
eral knowledge  that  a  corporation  engaged 
in  the  manufacture  of  oil  from  cotton  seed, 
or  of  furniture  from  various  woods,  is  en- 
gaged in  a  hazardous  business?  If  the  court 
does  not  know  this  of  its  o^ti  general  knowl- 
edge, what  is  the  objection  to  ascertaining  it 
from  the  facts  of  each  particular  case  as  tes- 
tified to  by  witnesses?  It  would  be  impos- 
sible for  the  legislature  to  have  enumerated, 
eo  nomine^  each  and  every  corporation  to 
which  it  is  intended  the  act  should  apply. 
If  it  did  not  do  this,  then  there  were  only 
two  courses  to  pursue:  To  say  'all  corpora- 
tions using  the  dangerous  agency  of  steam 
in  operating  its  machinery.'  Then  the  court 
would  have  to  take  cognizance  ^roin^^^eii^liK 
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knowledge,  that  any  specific  corporation, 
from  its  name  or  the  character  of  its  busi- 
ness, used  steam  in  operating  its  machineiy, 
or  else  would  have  to  inform  itself,  as  to 
this,  from  testimony  of  witnesses  in  any 
given  case.  If  the  legislature  should  pursue 
the  only  other  course,  to  wit,  of  saying  'any 
corporation,'  and  the  court  should  deem  that 
there  might  be  some  corporation  to  which  it 
would  be  unconstitutional  to  apply  such  an 
act,  then  what  is  the  objection  to  determin- 
ing, either  from  general  knowledge  or  the 
specific  testimony  of  witnesses,  that  such 
corporation  falls  within  the  terms  of  the  act, 
constitutionally  or  unconstitutionally,  ac- 
cording to  the  fact  w^hether  or  not  it  is  en- 
gaged in  a  business  hazardous  and  dangerous 
to  its  employees?" 

We,  however,  think  the  meaning  of  the 
Tullis  Case  is,  distinctly,  that  if  the  Indiana 
statute  had  not  had  in  it,  on  its  face,  the 
words  "railroad  corporations,"  it  would  have 
been  held  by  the  Supreme  Court  of  the 
United  States  unconstitutional.  It  is  true 
the  objection  in  that  case  was  made  that  it 
was  unconstitutional  because  the  language, 
"vaih'oad  corporations  and  other  corpora- 
tions," was  exactly  equivalent  to  the  words 
"all  corporations,"  which  would  present  a 
statute  just  like  ours.  But  it  is  to  be  dis- 
tinctly noted  that  the  Indiana  supreme  court 
held,  and  the  United  States  Supreme  Court 
counted  on  that  holding,  that  that  objection 
could  not  be  made  by  a  railroad  company; 
in  other  words,  the  Indiana  supreme  court 
declined  to  entertain  the  objection,  since  the 
party  making  the  objection  was  a  railroad 
corporation,  and  the  Supreme  Court  of  the 
United  Stixtes  accepted  the  state  supreme 
court's  construction  of  its  state's  statute. 
The  words  **railroad  corporation"  appearing 
also  on  the  face  of  the  statute,  as  to  the  ob- 
jection that  individuals  own  railroads,  and 
that,  consequently,  the  Supreme  Court  of  the 
United  States  in  Tullia  Case,  175  U.  S.  348, 
44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136,  must  be 
assumed  to  have  held  that  such  legislation 
is  valid,  though  applying  to  corporations 
owning  railroads,  and  not  to  individuals 
owning  railroads,  although  both  are  in  ex- 
actly the  same  business,  we  must  confess 
that  it  is  extremely  difficult  to  make  answer 
for  the  Supreme  Court  of  the  United  States. 
It  may  be  that  the  instances  of  individual 
ownership  of  interests  so  vast  as  railroad  in- 
terests usually  are  are  so  very  rare  as  not  to 
have  been  thought  worthy  by  the  Supreme 
Court  of  the  United  States  of  special  con- 
sidoration,  though  this  surely  ought  not  to 
affect  the  principle.  At  all  events,  it  is  too 
plain  for  debate  that  in  all  the  decisions  of 
the  Federal  Supreme  Court  the  ground  on 
which  such  legislation  as  this  has  been  vin- 
dicated is  some  essential  and  substantial 
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difference  between  the  businesses  of  the  cor- 
porations favored  and  the  businesses  of  tho 
corporations  discriminated  against. 

Third.  But  the  most  difficult  proposition 
to  answer,  made  by  learned  counsel  for  ap- 
pellant, is  this:  That  the  Supreme  Court 
of  the  United  States,  in  Chioago,  K.  c£  W. 
/?.  Co.  V.  Pontius,  157  U.  S.  209,  39  L.  ed. 
675,  15  Sup.  Ct.  Rep.  685,  held  that,  in  sev- 
ering the  unconstitutional  from  the  consti- 
tutional parts  of  a  statute,  a  court  may, 
althorgh  the  language  of  the  statute  clearly 
embraces  all  corporations,  effect  such  sever- 
ance, by  looking  to  the  evidence  in  each  par- 
ticular case,  and  thus  "judicially  excluding 
or  including"  a  particular  corporation,  ac- 
cording as  the  evidence  in  each  case  may 
show  that  the  business  of  such  corporation 
does,  or  docs  not,  bring  it  within  the  pur- 
view of  the  statute.  The  statute  of  Kansas 
in  that  case  is  as  follows:  "Every  railroad 
company  organized  or  doing  business  in  this 
state  shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company,  in  conse- 
quence of  any  negligence  of  its  agents,  or  by 
any  mismanagement  of  its  engineers,  or 
other  employees,  to  any  persons  sustaining 
such  damage."  And  the  court  said:  "It  is 
now  contended  that  the  plaintiff  was  a 
bridge  builder:  that  the  legislation  only  ap- 
plied to  employees  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of 
railroads;  that  the  railroad  company  could 
not  be  subjected  to  any  greater  liability  to 
its  employees,  who  were  engaged  in  building 
its  bridges,  than  any  other  private  individ- 
ual or  corporation  engaged  in  the  same  busi- 
ness ;  and  that  the  statute  had  been  so  con- 
strued in  this  case  as  to  make  the  company 
liable  to  its  employees,  when  engaged  in 
building  its  bridges,  notwithstanding  bridge- 
building  was  not  accompanied,  and  had  not 
been  treated  by  legislation  as  accompanied, 
by  peculiar  perils,  thua  discriminating 
against  the  particular  corporation,  irrespec- 
tive of  the  character  of  the  employment,  in 
contravention  of  the  14th  Amendment.  But 
the  difficulty  with  the  argument  is  that  the 
state  supreme  court  found  upon  the  facts 
that,  although  the  plaintiff's  general  em- 
ployment was  that  of  a  bridge  carpenter,  he 
was  engaged  at  the  time  the  accident  oc- 
curred, not  in  building  a  bridge,  but  in  load- 
ing timbers  on  a  car  for  transportation  over 
the  line  of  defendant's  road;  and  Missouri 
P.  R.  Co,  V.  Haley,  25  Kan.  35,  Vnion  P.  R, 
Co.  V.  Harris,  33  Kan.  416,  6  Pac.  671,  and 
Atchison,  T.  <C-  8.  F.  R.  Co.  v.  Koehler,  37 
Kan.  463,  15  Pac.  567,  were  cited,  in  which 
cases  it  was  held  that  a  person  employed 
upon  a  construction  train  to  carry  water  for 
the  men  working  with  the  train,  and  to 
gather  up  tools  and  put  them  in  the  caboose 
or  tool  car,  a  sectio^jg^^j^  ^employed  by  a 


1903. 


Ballard  ▼.  Misbibbippi  Cottozt  Oil  Co. 


417 


railroad  company  to  repair  its  roadbed,  and 
to  take  up  old  rails  out  of  its  track  and  put 
in  new  ones,  and  a  person  injured  while 
loading  rails  on  a  car  to  be  taken  to  other 
portions  of  the  company's  road,  were  all 
within  the  provisions  of  the  act  in  question ; 
and  the  court  said :  'In  this  case  the  plain- 
tiff was  injured  while  on  a  car  assisting  in 
loading  timbers  to  be  transported  over  the 
defendant's  road  to  some  other  point.  The 
mere  fact  that  the  plaintiff's  regular  em- 
ployment was  as  a  bridge  carpenter  does  not 
affect  the  case,  nor  does  it  matter  that  the 
road  was  newly  constructed,  or  whether  it 
was  in  regular  operation  or  not.  The  injury 
happened  to  the  plaintiff  while  he  was  en- 
gaged in  labor  directly  connected  with  the 
operation  of  the  road,  and  the  statute  ap- 
plies, even  though  it  should  be  given  the 
construction  counsel  places  on  it.'  And  see 
Chicago,  H.  I.  d  F.  R.  Co.  v.  Stahley,  11  C. 
C.  .A.  88,  27  U.  S.  App.  157,  62  Fed.  363." 
It  is  certainly  true  that  in  the  cases  cited 
from  Kansas,  as  also  the  <Skse  we  have  here- 
tofore referred  to  of  Deppe,  36  Iowa,  54,  and 
also  in  the  two  cases  of  McAunich  and  Key 
▼.  Duhuqite  d  8.  C.  IL  Co.  20  Iowa,  338,  347, 
the  court  did  look  to  the  evidence  to  see 
whether  the  person  suing  was  or  was  not  an 
employee,  and,  further,  whether,  though  an 
employee,  he  was  such  an  employee  as  was 
actually  engaged  at  the  time  in  the  opera- 
tive service  of  the  railroad, — ^that  is,  service 
connected  with  the  rimning  of  the  cars.  It 
might  be  said  that  the  thing  which  distin- 
ipiishes  that  statute  from  ours  is  that  in  the 
Kansas  statute  and  the  Iowa  statute  the 
words  ''railroad  company"  appear  on  the 
face  of  the  statute,  and  that  in  all  these 
cases  from  Kansas  and  Iowa  the  courts  had, 
therefore,  statutes  on  the  face  of  which  the 
words  "railroad  company"  appeared,  and 
that  as  the  court  judicially  Imew  that  the 
business  of  railroading  was  a  hazardous  bus- 
iness, inherently  such,  and  as  the  statute 
was,  hence,  the  exact  equivalent  of  a  statute 
framed  thus,  '*Every  employee  of  any  corpo- 
ration or  individual  whose  business  is  in- 
herently dangerous,"  therefore  all  the  court 
did  was  to  see,  from  the  evidence,  whether 
the  employee  was  an  employee  of  a  railroad 
corporation, — that  is,  equivalently,  of  a  cor- 
poration whose  business  was  inherently  dan- 
gerous. In  other  words,  those  courts  might 
say — and  this  would  be  the  controlling 
thought  on  that  view — ^that  they  found  the 
boundary  by  which  to  sever  in  the  language 
of  the  statute  itself,  "railroad  company," 
and  all  that  they  looked  to  the  evidence  for 
was  to  be  sure  that  the  particular  employee 
was  an  employee  of  the  kind  of  corporation 
named  in  the  statute;  and  hence  those 
courts  would  say  that  in  none  of  these  de- 
cisions did  the  court  sever  the  unconstitu- 
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tional  provisions  of  the  statute  from  the 
constitutional,  by  looking  to  the  evidence, 
but  solely  by  the  words  ''railroad  company" 
found  on  the  face  of  the  statutes. 

We  have  said  that  above  line  of  thought 
might  be  indulged  in,  for  the  purpose  of  sup- 
porting the  decisions  of  the  supreme  courts 
of  Kansas  and  Iowa  in  the  construction  of 
their  statutes.  And  we  may  say  that  that 
line  of  thought  might  be  also  invoked  in  the 
hope  of  supporting  the  following  cases: 
Leep  V.  ifif^  Louis,  I.  U.  d  8.  R.  Co.  58  Ark. 
407,  23  L.  R.  A.  264,  25  S.  W.  75,  and  St. 
Louis,  I.  J/,  d'  8.  R.  Co,  V.  Paul,  64  Ark. 
83,  37  L.  R.  A.  604,  40  S.  W.  705,  and  also 
^fin1l€apolis  d  8t,  L,  R.  Co.  v.  Herrick,  from 
Minnesota,  Affirmed  in  127  U.  S.  210,  32  L. 
ed.  109,  8  Sup.  Ct.  Rep.  1176,  and  Chicago, 
K.  d  W.  R.  Co.  y.  Pontius,  157  U.  S.  209, 
39  L.  ed.  676,  16  Sup.  Ct.  Rep.  585,  Affirmed 
from  the  supreme  court  of  Kansas.  But, 
with  all  deference,  it  is  impossible  for  us  to 
regard  any  of  tliese  decisions  as  sound  on 
this  point.  The  court  did  not,  in  those 
cases,  sever  the  statute,  so  as  to  divide  con- 
stitutional provisions  from  unconstitutional 
provisions.  The  act  of  the  court  in  each  and 
every  one  of  these  cases  was  distinctly  not  a 
severance  of  a  statute,  separating  constitu- 
tional from  unconstitutional  provisions  in 
the  statute;  all  of  the  provisions  appearing 
upon  the  face  of  the  statute.  The  act  of  the 
court  was  an  alleged  judicial  limitation  of 
general  words  in  a  statute,  by  the  evidence 
in  each  case,  so  as  to  hold  one  employee 
within,  and  another  employee  without,  such 
general  words.  Limitation,  by  judicial  con- 
struction is  not  severance  of  a  statute.  Sev- 
erance of  a  stAtute  takes  place  only  where 
both  sets  of  provisions,  constitutional  and 
unconstitutional,  appear  upon  the  face  of 
the  statute  itself,  and  the  court  separates,  if 
the  provisions  are  not  interdependent,  the 
constitutional  from  the  unconstitutional, 
and  strikes  from  the  statute  the  unconstitu- 
tional provisions,  leaving  the  constitutional 
provisions  in  the  statute.  But  where,  as  in 
all  these  cases,  there  are  just  two  general 
words,  "any  employee,"  what  the  court  does 
is  simply  to  look  to  the  evidence  in  each 
case,  and  from  that  evidence  determine,  not 
from  the  provisions  on  the  face  of  the  stat- 
ute, whether  the  particular  employee  is,  or 
is  not,  the  kind  of  employee  falling  within 
the  supposed,  not  the  declared,  intent  of  the 
act,  that  furnishes  a  case,  not  for  a  sever- 
ance of  a  statute,  but  for  the  limitation,  by 
alleged  judicial  construction  of  general 
words,  by  the  evidence  in  the  case.  We  say 
alleged  judicial  construction.  We  think  it 
is  judicial  legislation.  The  latter — that  is 
to  say,  the  so-called  limitation  by  judicial 
construction;  judicial  legislation  as  we  con- 
ceive it — is  never  permissible.     And  hence 
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we  think  all  the  decisions  we  have  referred 
to  on  this  point  clearly  unsound.  The  diflS- 
culty  is  in  finding  the  true  teat  as  to  when 
a  statute  may  be  severed.  That  test  clearly 
is  this:  That  whenever  the  court  finds  on 
the  face  of  a  statute  a  number  of  different 
provisions,  some  constitutional  and  some  un- 
constitutional, there  it  may  sever,  if  they  be 
not  interdependent,  between  these  provisions, 
striking  out  the  unconstitutional;  and,  let 
it  be  marked,  that  in  every  such  case,  there 
is  something  to  sever  between  on  the  face  of 
the  statute.  That  is  what  is  meant  by  the 
severance  of  a  statute.  But  wherever  a 
court,  in  order  to  uphold  the  provisions  of  a 
statute  as  constitutional,  has  to  interpolate 
in  such  statute  provisions  not  put  there  by 
the  legislature,  in  order,  by  such  interpola- 
tion, to  make  the  provision  which  the  legis- 
lature did  put  there  constitutional,  this  is 
no  case  of  severance,  in  any  proper  legal 
sense;  nor  is  it,  in  any  legal  or  logical  sense, 
a  proper  limitation  of  the  provisions  which 
are  in  a  statute  by  judicial  construction. 
Such  action  by  a  court  is  nothing  less  than 
judicial  legislation  pure  and  simple. 

That  we  have  stated  the  true  test  clearly 
appears  from  two  decisions  of  the  United 
States  Supreme  Court:  The  first,  United 
States  V.  Reese,  92  U.  S.  221,  23  L.  ed.  666, 
where  the  court  says,  as  to  the  test  ot  sev- 
erance of  a  statute :  "The  proposed  effect  is 
not  to  be  attained  by  striking  out,  or  disre- 
garding, words  that  are  in  the  section,  but 
by  inserting  those  that  are  not  now  there. 
,  .  .  The  question,  then,  to  be  determined, 
is  whether  we  can  introduce  words  of  limita- 
tion into  a  penal  statute,  so  as  to  make  it 
specific,  when,  as  expressed,  it  is  general 
only.  It  would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large  enough  to 
catch  all  possible  offenders,  and  leave  it  to 
the  courts  to  step  inside,  and  say  who  could 
be  rightly  detained,  and  who  could  be  set  at 
large.  This  would,  to  some  extent,  substi- 
tute the  judicial  for  the  legislative  depart- 
ment of  the  government."  And  consult 
carefully  the  cases  cited,  referring  to  the 
Reese  Case,  set  out  in  Rose's  Notes,  at  page 
789.  The  other  case,  not  referred  to  by  any 
of  the  counsel,  is  the  case  of  Baldtoin  v. 
Franks,  120  U.  S.,  at  pages  685-690,  32  L. 
ed.  768,  769,  7  Sup.  Ct.  Rep.  656,  763,  to 
which  we  call  critical  attention.  The  court 
says:  "In  United  States  v.  Harris,  106  U.  S. 
629.  27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601,  it 
was  decided  that  this  section  was  unconsti- 
tutional, as  a  provision  for  the  punishment 
of  conspiracies  of  the  character  therein  men- 
tion within  a  state.  It  is  now  said,  how- 
ever, that  in  that  case  the  conspiracy 
charged  was  by  persons  in  a  state,  against  a 
citizen  of  tlie  United  States  and  of  the  state, 
t-o  deprive  him  of  the  protection  he  was  en- 
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titled  to  imder  the  laws  of  that  state,  no 
special  rights  or  privileges  arising  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States  being  involved ;  and  it  is  argued  that, 
although  the  section  be  valid  so  far  as  such 
an  offense  is  concerned,  it  is  good  for  the 
punishment  of  those  who  conspire  to  de- 
prive aliens  of  the  rights  guaranteed  to  them 
in  a  state  by  the  treaties  of  the  United 
States.  In  support  of  this  ai^gument,  reli- 
ance is  had  on  the  well-settled  rule  that  a 
statute  may  be  in  part  constitutional,  and  in 
part  unconstitutional,  and  that,  under  some 
circumstances,  the  part  which  is  constitu- 
tional will  be  enforced,  and  only  that  which 
is  unconstitutional  rejected.  To  give  effect 
to  this  rule,  however,  the  parts — that  which 
is  constitutional  and  that  which  is  un- 
constitutional— ^must  be  capable  of  separ- 
ation, so  that  each  may  be  read  by  itself. 
This  statute,  considered  as  a  statute  punish- 
ing conspiracies  in  a  state,  is  not  of  that 
character;  for  in  that  connection  it  has  no 
pai-ts,  within  the  meaning  of  the  rule. 
Whether  it  is  separable,  so  that  it  can  be 
enforced  in  a  territory,  though  not  in  a 
state,  is  quite  another  question,  and  one  that 
we  are  not  now  called  on  to  decide.  It  pro- 
vides, in  general  terms,  for  the  punishment 
of  all  who  conspire  for  the  purpose  of 
depriving  any  person,  or  any  class  of  per- 
sons, of  the  equal  protection  of  the  laws, 
or  of  equal  privileges  or  immunities  under 
the  laws.  A  single  provision  [like  the  two 
words  in  this  statute],  which  makes  up  the 
whole  section,  embraces  those  who  conspire 
against  citizens  as  well  as  those  who  con- 
spire against  aliens, — ^those  who  conspire  to 
deprive  one  of  his  rights  und^  the  laws  of 
a  state,  and  those  who  conspire  to  deprive 
him  of  his  rights  under  the  Constitution, 
laws,  or  treaties  of  the  United  States.  The 
limitation  which  is  sought  must  be  made, 
if  at  all,  by  construction,  not  by  separation. 
This,  it  has  often  been  decided,  is  not 
enough." 

This  language  is  decisive  of  the  unsound- 
ness of  the  view  taken  by  the  supreme  courts 
of  Iowa,  Kansas,  Arkansas,  and  Ohio,  cited 
above.  But,  it  may  be  said,  were  not  all 
these  cases  affirmed  by  the  Supreme  Court 
of  the  United  States?  Certainly.  But 
why?  That  is  made  extremely  plain  by  the 
Supreme  Court  of  the  United  States,  in  Tul- 
lis  V.  Lake  Erie  d  W.  R.  Co.  176  U.  S.  353, 
44  L.  ed.  at  page  194,  20  Sup.  Ct.  Rep.  136, 
and  Waters-Pieree  Oil  Co.  v.  Texas,  177  U. 
S.  28,  44  L.  ed.  657,  20  Sup.  Ct.  Rep.  518.. 
Chief  Justice  Fuller  in  the  former  says  the 
Supreme  Court  of  the  United  States  accept- 
ed the  construction  of  the  Arkansas  supreme 
court,  "because  that  court  had  so  decided," 
and  also  distinctly  says  that  the  decision  of 
the  supreme  court  of  Indiana,  in  Pittshurghf 
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C.  G,  d  8t.  L.  R,  Co,  V.  Montgomery^  152 
Ind.  1,  49  N.  £.  582,  was  affirmed  becaiuse 
the  Supreme  Court  of  the  United  States  was 
bound  to  accept  the  construction  put  upon 
an  Indiana  statute  by  the  supreme  court  of 
Indiana.  The  very  point  expressly  argued 
in  the  Tullia  Case  was  that  the  Supreme 
Court  of  the  United  States  should  hold  the 
Indiana  statute  imconstitutional,  notwith- 
standing the  decision  on  the  Kansas,  Iowa, 
and  Ohio  statutes,  because  of  the  particular 
phraseology  of  the  Indiana  statute;  but 
Chief  Justice  Fuller  said  that  that  view 
asked  the  United  States  Supreme  Court  '^to 
disregard  the  interpretation  given  to  a  state 
statute  by  the  court  of  last  resort  of  the 
state,  and,  by  an  adverse  construction,  to  de- 
cide that  the  state  law  is  repugnant  to  the 
Constitution  of  the  United  States.  'But,'" 
said  the  chief  justice,  "  'the  elementary  rule 
is  that  this  court  accepts  the  interpretation 
of  a  statute  of  a  state  affixed  to  it  by  the 
court  of  last  resort  thereof.'"  And  so,  in 
"WaterS'Pitrce  Oil  Co.  v.  TexoA  the  same 
court  was  asked  to  apply  the  doctrine  of  the 
Reese,  Harris j  and  Franks  Cases  to  the  Texas 
statute,  and  hold  it  violative  of  the  14th 
Amendment.  This  statute  provided :  "Every 
foreign  corporation  violating  any  of  the  pro- 
visions of  this  act,"  etc.,  just  as  the  Kansas 
and  other  statutes  had  said  "railroad  cor- 
porations" should  be  liable  to  all  their  em- 
ployees, without  reference  to  whether  en- 
gaged in  its  operative  service  or  not.  The 
Texas  court  of  civil  appeals  held  that  they 
could  separate  this  language,  "any  of  the 
provisions  of  this  act,"  into  such  provisions 
as  related  to  local  commerce,  and  such  as 
related  to  interstate  commerce,  and  so  up- 
held their  act.  [19  Tex.  Civ.  App.  1,  44  S. 
W.  936].  Clearly  this  was  no  severance  of 
the  act.  It  was  putting  into  the  act  words 
not  there.  It  was  determining  by  the  evi- 
dence in  each  case,  whether  the  commerce 
was  local  or  interstate.  And  hence,  the  ear- 
nest insistence  for  the  application  of  the 
doctrine  of  the  Reese  and  other  cases  cited 
above.  But  what  was  the  reply  of  the 
United  States  Supreme  Court?  That  in 
those  cases  the  interpretation  of  certain  stat- 
utes of  the  United  States  was  involved,  and 
that  the  Supreme  Court  of  the  United 
States,  interpreting  them  and  expressing  its 
own  opinion  originally  as  to  whether  this 
sort  of  so-called  severance  could  be  indulged 
in,  distinctly  held  that  it  could  not;  but 
that,  if  the  Texas  court  of  civil  appeals 
chose  to  put  that  sort  of  construction  on  its 
statute,  the  United  States  Supreme  Court 
was  bound  to  accept  that  construction,  and 
had  no  power  to  do  any  more  than  to  de- 
termine whether  the  statute,  so  construed, 
violated  the  14th  Amendment.  Says  Jus- 
tice McKenna,  speaking  for  the  court: 
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"llie  courts  of  Texas  have  like  power  of  in- 
terpretition  of  the  statutes  of  Texas.  What 
they  say  the  statutes  of  that  state  mean,  wo 
must  accept  them  to  mean,  whether  it  is 
declared  by  limiting  the  objects  of  their  gen- 
eral 4anguage,  or  by  separating  their  provi- 
sions into  valid  and  invalid  parts," — citing 
the  very  cases  we  have  just  referred  to,  the 
TulUs  Case  and  the  Paul  Case. 

It  is  perfectly  obvious  to  our  minds,  from 
the  Reese  Caso  and  Harris  Case  and  the 
Franks  Case,  on  the  penal  and  criminal  side 
of  the  law,  as  well  as  from  Keokuk  Northern 
Line  Packet  Co.  v.  Keokuk,  95  U.  S.  80,  24 
L.  cd.  377,  and  the  many  cases  referred  to 
in  Judge  Rose's  Notes  in  the  appendix  to 
that  volume,  citing  the  Keokuk  Case,  on  the 
civil  side  of  the  law,  that  the  Supreme  Court  ' 
of  the  United  States  distinctly  holds,  aa 
its  own  view,  that  the  sort  of  severance,  or 
the  sort  of  so-called  limitation  by  judicial 
construction,  where  the  court  determines,  by 
the  evidence  in  each  case,  is  not  allowable. 
The  distinction  is  put,  as  we  have  stated,  in 
the  clearest  possible  form  in  the  Franks 
Case,  120  U.  S.  685-690,  32  L.  ed.  768,  769, 
7  Sup.  Ct:  Rep.  666,  763,  and  Reese  Case,  92 
U.  S.  221,  23  L.  ed.  566.  Counsel  relies  on 
this  Keokuk  Case,  strongly,  to  show  that 
there  is  a  dilTerence,  as  to  the  application  of 
the  principle  we  are  discussing,  between 
penal  or  criminal  statutes  and  civil  statutes. 
The  language  of  Justice  Strong  at  the  con- 
clusion of  the  opinion  is  very  broad;  but  it 
is  perfectly  plain,  when  the  facts  are  lo<^ed 
to,  that  severance  could  ta  had  between  two 
provisions  in  the  statute.  One  provided  that 
all  water  craft  landing  at  an  improved 
wharf  should  pay  certain  wharfage  fees. 
Another  independent  section-  provided  that 
all  water  craft  landing  at  any  part  of  Water 
Street,  for  a  distance  of  6}  miles,  should  pay 
wharfage  fees,  whether  there  was  any  wharf 
there  or  not.  The  court  held  that  it  was 
constitutional  to  require  fees  for  landing  at 
an  improved  wharf,  but  not  to  require  fees 
of  a  boat  landing  on  the  banks  of  the  river; 
and,  as  both  sections  were  on  the  face  of  the 
statute,  the  court  simply  severed  between 
them,  and  struck  out  the  unconstitutional 
section.  That  was  a  perfectly  proper  appli- 
cation of  the  doctrine  of  severance  between 
the  provisions  of  the  statute.  And  so,  in  the 
case  of  Chicago,  B.  rf  Q.  R.  Co.  v.  Jones,  149 
111.  361,  24  L.  R.  A.  141,  4  Inters.  Com.  Rep. 
683,  37  N.  E.  247,  et  seq.,  coimsel  will  dearly 
see  that  the  statute  had  two  sets  of  provi- 
sions. One  related  to  unjust  discrimination  in 
transportation  charges:  the  other,  to  extor- 
tionate charges.  The  supreme  court  of  Illi- 
nois accordingly  severed  the  unjust-discrimi- 
nation sections  from  the  sections  as  to  extor- 
tion, striking  from  the  statute  the  unju8^[g 
discrimination  sections  which  had  been  hel^ 
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unconstitutional.  Here  again,  both  sets  of 
provisions  appeared  on  the  face  of  the  stat- 
ute, and  it  was  a  proper  case  for  severance. 
In  a  word,  learned  counsel  will  not  fail  to 
see,  upon  a  critical  examination  of  all  the 
cases  upon  the  subject,  that  there  never  can 
be  any  room  for  the  application  of  the  doc- 
trine as  to  severing  a  statute,  except  in  those 
cases  where  the  constitutional  provisions,  as 
well  as  the  unconstitutional  provisions,  both 
appear  on  the  face  of  the  statute,  and  that, 
wherever  a  court,  in  order  to  make  a  sever- 
ance, has  to  insert  in  a  statute  words  or  pro- 
visions not  put  there  by  the  legislature,  it 
is  guilty,  simply,  of  judicial  legislation. 

We  wish  to  call  special  attention  to  the 
further  fact  that  we  are  not  alone  in  the 
'  criticisms  we  have  indulged  in,  as  to  certain 
courts  above.  Mr.  Freeman,  perhaps  the 
profoundest  law  analysist  living,  in  a  most 
able  note  to  St.  Louia,  /.  M.  d  8.  R,  Co,  v. 
Paul  (Ark.)  62  Am.  St.  Rep.,  at  top  of  page 
181,  distinctly  states  it  as  his  view  that  the 
Leep  Case,  58  Ark.  407,  23  L.  R.  A.  264,  25 
8.  W.  75,  and  other  like  cases,  cannot  be  up- 
held. His  criticism  seems  to  be  rather  of 
the  Supreme  Court  of  the  United  States  for 
affirming  those  decisions ;  but,  as  said  in  the 
first  part  of  this  opinion,  his  criticism 
should  not  have  been  of  that  court,  but  of 
the  state  supreme  courts,  for  the  construc- 
tion placed  by  them  upon  the  statutes  of 
their  respective  states.  As  pointed  out  in 
the  Tulli8  Case,  175  U.  S.  363,  44  L.  ed.  194, 
20  Sup.  Ct.  Rep.  136,  and  the  Waters-Pierce 
Oil  Co,  Case,  177  U.  S.  28,  44  L.  ed.  657,  20 
Sup.  Ct.  Rep.  518,  the  United  States  Su- 
preme Court  was  helpless,  being  bound  by 
the  construction  adopted  by  the  said  state 
supreme  courts*  and,  as  we  have  pointed  out, 
took  special  pains  to  say  that  it  affirmed  the 
cases  simply  because  it  was  so  bound.  It  is 
said,  and  correctly,  that  if  we  were  to  place 
upon  this  statute  the  construction  that  the 
legislature  only  meant  such  corporations  as 
had  a  business  inherently  dangerous,  the  Su- 
preme Court  of  the  United  States  would  be 
bound  to  accept  that  construction,  and,  ac- 
cepting it,  would  undoubtedly  affirm  our 
judgment.  But  we  must  carefully  ascertain, 
and  fearlessly  uphold,  in  every  case,  the 
conclusion  which,  on  our  consciences,  we 
think  clearly  right,  without  reference  to  re- 
sults in  a  higher  tribunal.  This  court  neith- 
er seeks  aifirmance,  nor  fears  reversal, 
at  the  hands  of  *the  United  States  Si>prcme 
Court.  It  is  concerned  alone  to  find  the 
right)  and  to  maintain  it.  Of  course,  if  the 
cases  invoked  by  the  very  able  counsel  foi 
appellant  from  the  United  States  Supreme 
Court  maintained  the  doctrine  that  a  stat- 
ute like  this,  using  the  words  **any  corpora- 
tion," could  be  either  severed,  or  limite<l,  by 
the  so-called  judicial  construction,  restrain- 
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ing  its  general  terms  by  the  efvidenoe  in  each 
case,  so  as  to  exclude,  or  include,  according 
to  the  testimony  of  each  varying  case, — that 
is  to  say,  if  that  court  had  meant  and  de^ 
clared  that  doctrine  as  the  original  view  of 
that  court, — we  would  be  bound  to  accept 
that  view,  since  that  court  is  an  appellate 
court  from  this,  where  Federal  questions  are 
involved.  But  it  is  made  by  the  United 
States  Supreme  Court  perfectly  plain  that 
the  original  view  of  that  court,  on  this  sub- 
ject of  severance  and  limitation  by  judicial 
construction,  is  utterly  at  war  with  the 
view  of  the  courts  we  have  quoted  from,  as 
explicitly  declared  in  the  Franks,  Harris,  and 
Reese  Cases,  supra,  and  that  all  those  cases 
were  affirmed  by  the  Supreme  Court  of  the 
United  States  because,  and  only  because,  it 
was  compelled  to*  accept  the  constructi<m 
placed  by  the  respective  state  supreme  courts 
upon  the  statutes  of  their  states,  and  had 
no  power,  such  construction  being  accepted, 
to  decide  anything  else,  except  the  question 
whether  those  various  statutes,  so  construed, 
violated  the  14th  Amendment. 

But  fourth,  it  is  objected  that  in  the  Mae- 
key  Case  the  Supreme  Court  of  the  United 
States  distinctly  held  that  it  was  exclusive- 
ly within  legislative  discretion  whether  these 
liabilities  "should  be  applied  to  common 
carriers  by  canal  and  stagecoach,  and  to  per- 
sons and  corporations  using  steam  in  manu- 
factories;" and  it  is  said  that  there  is  noth- 
ing inherently  dangerous  in  the  business  of 
a  canal  carrier,  or  of  a  stagecoach.  Whether 
this  is  true  as  applied  to  canals  is  not  so 
clear.  It  does  seem  difficult  to  find  any  in- 
herent danger  in  the  business  of  stagecoach- 
ing;  but,  as  we  have  heretofore  remarked, 
we  do  not  understand  the  dangerousness  of 
a  business  to  be  the  only  distinctive  differ- 
ence on  which  such  statutes  may  be  upheld. 
On  the  contrary,  we  understand  the  United 
States  Supreme  Court  to  hold  that  such  stat- 
utes may  be  upheld,  if  they  are  based  in 
their  classification  upon  any  substantial  and 
essential  difTerences  between  the  natures  of 
the  businesses  of  the  favored  corporations  or 
individual  employers  and  the  natures  o{  the 
businesses  of  all  other  corporations  or  indi- 
vidual employers.  It  may  be  further  said, 
very  properly,  that  what  the  Supreme  Court 
said  about  canals  and  stagecoaches  was 
quoted  from  the  Iowa  supreme  court,  and 
was  clearly  ohxier  dint  a. 

Fifth,  it  is  objected  that  the  United 
States  Supreme  Court  decisions  would  up- 
hold this  statute  upon  the  ground  that  it  is 
perfectly  competent  to  confer  upon  the  em- 
ployees of  all  corporations  these  remedies 
and  rights,  whilst  denying  them  to  natural 
persons,  because,  and  only  because,  of  the 
fact  that  they  are  corporations,  the  crea- 
tures of  the  state,  existing  and  drawing  all 
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their  V9»t  privileges  from  the  state.  It  is 
said  that  these  considerations  constitute 
such  a  great  dilTereuoe  between  the  natural 
person  and  the  corporation  as  to  uphold  such 
legislation.  And  the  Ellh  Case,  1(35  U.  S. 
160,  41  L.ed.  666,  17  Sup.  Ct.  Rep.  255,  is 
cited;  the  court  saying  there  that  it 
was  a  sullicient  answer,  in  that  case,  to  the 
argument  tliat  the  act  would  be  valid  if  it 
extended  the  penalties  to  all  corporations, 
and  that  as  a  matter  of  fact  that  statute 
did  not  so  extend  the  penalties  to  all  corpo- 
rations. But  this  is  far  from  decision  to  that 
efTect.    It  is  a  mere  comment  arguendo. 

Again,  it  is  said  that  in  Pacific  Exp,  Co. 
▼.  Seihert,  142  U.  S.  352,  35  L.  ed.  1039,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep.  250, 
it  was  held  that  "the  Constitution  is  not 
violated  by  special  legislation,  applied  equal- 
ly to  artificial  bodies;"  and  numerous  cases 
are  cited  from  Judge  Rose's  notes  on  this 
case  to  sustain  this  proposition.  But  the 
perfect  answer  to  this  is  that  all  these  are 
cases  as  to  the  power  of  taxation,  a  subject 
wholly  different  from  that  under  investiga- 
tion here.  And  this  distinction  is  clearly 
pointed  out  in  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  562,  46  L.  ed.  691,  22  Sup.  Ct. 
Rep.  440,  where  the  court  says :  "It  is  suf- 
fidcnt  to  say  that  tliose  cases  had  reference 
to  the  taxing  power  of  the  state,  and  in- 
volved considerations  that  could  not,  in  the 
nature  of  things,  apply  to  a  state  enactment 
like  the  one  involved  in  the  present  case. 
.  •  .  A  state  may,  in  its  wisdom,  classify 
property  for  purposes  of  taxation,  and  the 
exercise  of  its  discretion  is  not  to  be  ques- 
tioned in  a  court  of  the  United  States  so 
long  as  the  classification  does  not  invade 
the  rights  secured  by  the  Constitution  of 
the  United  States.  But  different  considera- 
tions control  when  the  state  by  legislation 
ceeks  to  regulate  the  enjoyment  of  rights 
and  the  pursuit  of  callings  connected  with 
domestic  trade." 

Finally,  in  aid  of  our  view,  we  refer  to  the 
fact  that  chapter  65,  p.  82,  of  the  Acts  of 
1898,  which  consolidated  the  rights  of  ac- 
tion given  by  {  663  of  the  Code  of  1892,  ex- 
pressly uses,  as  it  ought  to  have  done,  the 
words  "person  or  corporation."  It  provides: 
'^'henever  the  death  of  any  person  shall  be 
caused  by  any  wrongful  or  negligent  act  or 
omission,  or  by  such  unsafe  character,  ways, 
or  appliances,  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  or 
damaged  thereby  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  and  such 
deceased  person  shall  have  left  a  widow  or 
ebildren,  or  both,  or  husband,  or  father,  or 
mother,  or  sister,  or  brother,  the  person  or 
eorporation,"  etc. 

Our  conclusion,  after  the  most  careful  and 
protracted  consideiution,  is  that  {  1  of  the 
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act. of  1898  (Acts  1898,  chap.  66,  p.  85)  vio- 
lates the  14th  Amendment  of  the  Constitu- 
ticm  of  the  United  States,  in  that  it  imposes 
restrictions  upon  all  corporations,  without 
reference  to  any  difference  arising  out  of  the 
natures  of  their  businesses,  which  are  not 
imposed  upon  natural  persons,  and  thus  de- 
nies to  corporations  the  equal  protection  of 
the  law.  We  are,  therefore  constrained  to 
declare  the  said  act  unconstitutional.  The 
legislature,  soon  to  meet,  can  readily  frame 
an  appropriate  act  not  open  to  these  objec- 
tions. 

The  arguments  in  this  case,  on  both  sides, 
are  so  exceptionally  able  that  the  reporter  is 
directed  to  report  them  in  f  ulL 

Affirmed, 


B.  J.  BARRIER,  Jr.,  Appt, 

V. 

I.  M.  KELLY  ei  al. 
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1«     The  doctrine  of  eaultable  electfon  Is 

founded  upon  the  principle  that  he  who  seelcs 
equity  must  do  equity. 

2.  One  ^rho  takes  tbe  benefit  of  a  deed 
in  bis  favor,  which  was  made  part  of  a 
transaction  by  which  some  of  his  property 
was  deeded  to  a  third  person  by  the  common 
grantor  under  the  mistaken  belief  that  it  be- 
longed to  the  grantor,  cannot,  after  the  lapse 
of  Beyers  1  years,  during  which  he  knows  that 
the  other  grantee  is  receiving  the  rents  and 
profits  of  the  property,  repudiate  the  election 
and  assert  his  title  thereto. 

3.  One  seekins,  after  a  lapse  of  several 
years,  to  set  aside  a  settlement  under 
a  transaction  by  which   his  ancestor,   in 

.  making  a  dlyision  of  bis  property,  deeded 
land  belonging  to  complainant  to  a  third  per- 
>  son  under  the  mistaken  belief  thsi  It  belonged 
to  the  ancestor,  and  at  the  same  time  deeded 
certain  property  to  complainant,  who  makes 
no  offer  to  restore  the  property  deeded  to 
him,  must,  in  order  to  succeed,  show  that  such 
property  was  of  no  value. 

(March  24,  1903.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Yazoo  County 
sustaining  a  demurrer  to  a  bill  filed  to  es- 
tablish title  to  ccrtaio  real  estate.  Af- 
firmed. 

The  deeds  which  were  the  basis  of  this 
controversy  were  as  follows: 

Tliis  indenture  made  and  entered  into 
this  4th  day  of  June,  1890,  between  Mary 
Ann  Ray,  of  Madison  county,  Mississippi,  of 
the  first  part,  and  I.  M.  Kelly,  of  Yazoo 


Note. — As  to  estoppel  of  landowner  by  al- 
lowing record  title  to  remain  in  another,  see 
note  to  Breese  ▼.  Brooks  (Cal.)  22  L.  R.  A.  256. 
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county,  Mis8..  of  the  second  part,  witness- 
eth:  That  the  party  of  the  first  part,  in 
consideration  of  the  love  and  affection  whicli 
she  bears  to  her  beloved  son,  Jackson  Har- 
vell  Ray,  now  a  minor,  and  for  other  and 
divers  good  and  lawful  considerations  there- 
unto moving  the  said  party  of  the  first  pert, 
not  herein  expressed,  she  hereby  gives, 
grants,  bargains,  sells,  and  conveys  to  the 
party  of  the  second  part  the  following  real 
estate,  to  wit:  An  undivided  half  interest 
in  the  east  half  of  the  southwest  quarter, 
section  seven;  the  east  half  and  southwest 
quarter,  and  east  half  of  northwest  quarter, 
section  eighteen,  T.  10,  K.  2  west,  situ&ted 
in  Yazoo  county,  Mississippi.  Also  the  fol- 
lowing tract  or  parcel  of  land  known  and 
described  as  follows:  north  half  of  section 
three,  township  8,  range  3  west;  east  half  of 
lot  7,  section  18,  township  8,  range  4  east, 
situated  in  Madison  county,  Mississippi 
Also  the  following  personal  property:  A 
one-half  undivided  interest  in  all  the  cattle 
and  household  effects  (except  one  bedroom 
set  and  clock,  conveyed  in  deed  of  this  date 
to  the  party  of  the  second  part  for  B.  J. 
Barrier),  and  one  horse  and  buggy  being 
now  owned  by  the  party  of  the  first  part, 
and  on  the  place  on  which  she  now  lives  in 
Madison  county,  Mississippi,  now  on  my 
home  in  Madison  county,  Mississippi.  To 
have  and  to  hold  the  same  until  the  said  I. 
M.  Kelly  and  his  successors  in  the  trust  as 
hereafter  set  forth  in  succession,  and  sub- 
ject to  the  limitations,  terms,  conditions, 
uses,  and  purposes  hereinafter  specified. 
But  this  conveyance  is  in  trust  and  on  the 
following  terms  and  conditions,  and  for  the 
following  uses  and  purposes,  and  subject  to 
the  conditions,  limitations,  powers,  and  pro- 
visions following :  Said  party  of  the  second 
part  is  to  -take  charge  of,  control,  manage,' 
and  direct  the  property  herein  conveyed  to 
him  as  he  may  see  proper,  in  the  interest  of 
said  minor,  until  he  shall  become  of  age, 
when  the  said  property  herein  conveyed,  and 
still  remaining  in  the  hands  of  said  trustee, 
shall  be  delivered  to  him;  and  said  trustee 
is  hereby  directed  to  make  a  deed,  in  fee 
simple,  to  said  lands,  to  said  Jackson  Har- 
vell  Ray,  who  shall  thereafter  hold  the  same 
absolutely.  The  said  trustee  is  hereby  au- 
thorized to  make  any  improvements  on  said 
property  he  may  see  proper,  rent  out  and 
control  the  same,  and  to  invest  any  surplus 
money  he  may  have,  belonging  to  said  minor, 
in  property,  which  shall  in  all  things  follow 
the  trust.  Said  trustee  may  resign  his  trust 
and  appoint  a  successor  in  writing,  duly  ac- 
knowledged and  recorded,  or  by  last  will 
and  testament,  and,  should  he  die  or  resign 
without  appointing  a  successor,  the  chancel- 
lor of  the  district  may,  on  the  application  of 
said  minor,  or  anyone  in  his  behalf,  appoint 
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a  successor,  but  said  minor  may  have  tha 
right  to  designate  such  successor,  subject  to 
the  approval  of  the  said  trustee,  and  such 
successor  shall  have  all  the  rights  herein 
conferred  on  said  Kelly,  and  be  subject  to  all 
the  requirements  and  conditions  of  this  in- 
strument. Said  trustee  shall  render  to  the 
court,  which  has  jurisdiction  of  the  matters 
of  guardianship  an  annual  account,  showing 
the  condition  of  his  trusteeship,  but  will  not 
be  required  to  show  receipt  for  expendi- 
tures, but  his  account  book  shall  be  suffi- 
cient eividence  of  all  receipts  and  expendi- 
tures. Said  trustee  may  lease  said  land  in 
Madison  county  to  the  father  of  said  minor 
on  such  terms  as  he  might  see  prc^r,  and 
make  lower  prices  to  him  on  account  of  his 
relationship,  if  he  sees  proper  to  do  so. 
Should  said  minor  die  during  his  minoritjr 
without  a  wife  living,  or  issue  of  the  body, 
or  descendants  of  the  same,  the  property 
herein  conveyed  shall  go  to  his  half-brother, 
B.  J.  Barrier,  or  his  children,  or  descendants 
of  the  same,  should  he  have  any.  Said 
trustee  is  hereby  directed  to  make  the  neces- 
sary conveyances  at  the  proper  time  to  vest 
the  title  according  to  the  terms  of  this  in- 
strument. Said  trustee  is  to  use  sufficient 
of  the  proceeds  of  the  said  personal  prop- 
erty, which  he  may  sell  at  public  or  private 
sale,  on  such  terms  as  he  may  think  best, 
and  of  the  rents  and  profits  of  said  land,  in 
suitably  maintaining,  educating,  and  taking 
care  of  said  minor;  and  if  there  should  not 
be  a  sufficient  sum  of  money  realized  by  said 
trustee  out  of  the  cash,  notes,  choses  in  ac- 
tion, delivered  to  him  in  accordance  with  an 
instrument  of  even  date  herewith,  executed 
by  me  for  the  benefit  of  my  son,  B.  J.  Bar- 
rier, iq  pay  what  said  trustee  is  required  to 
pay  by  said  instrument,  he  may  pay  sudi 
deficit  out  of  the  said  proceeds  of  said  per- 
sonal property,  or  rents  and  profits  of  said 
land.  It  is  intended  that  said  trustee  shall 
pay  all  taxes  and  other  necessary  expendi- 
tures on  said  land,  and  to  have  such  reason- 
able compensation  for  his  services  as  the 
court  to  which  he  accounts  may  allow  hiuL 
He  shall  also  be  allowed  such  reasonable  at- 
torneys' fees  and  other  expenses  as  he  may 
have  to  incur  in  and  about  his  trusteeship. 
Witness  my  signature  this  the  day  and 
year  first  above  mentioned. 

[Signed]  Mary  Ann  Ray. 

This  indenture  made  and  entered  into  this 
the  4th  day  of  June,  1890,  betwerai  Mary 
Ann  Ray,  party  of  the  first  part,  of  Madison 
county,  Mississippi,  and  I.  M.  Kelly,  party 
of  the  second  part,  of  Yazoo  county,  Missis- 
sippi, witnessethr  That  the  party  of  the 
first  part,  for  and  in  consideration  of  the 
love  and  affection  which  she  bears  her  be- 
loved son  B.  J.  Barrier,  now  a  minor,  and 
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for  other  divers  good  and  lawful  considera- 
tions thereunto  moving  the  said  party  of  the 
Unt  part,  not  herein  expressed,  she  hereby 
f^ves,  grants,  assigns,  and  delivers  to  said 
party  of  the  second  part  all  of  the  cash 
money,  notes,  choses  in  action  or  other  evi- 
dence of  indebtedness  now  belonging  to  her; 
also  the  following  personal  property:  A 
one-half  undivided  interest  in  all  the  cattle 
<on  the  honu  place  in  Madison  county,  Mis 
sissippi;  also  the  only  bedroom  set  being  on 
the  said  place,  and  an  undivided  half  inter- 
est in  the  bedding  and  household  effects  of 
•every  kind ;  also  one  clock ;  all  being  on  said 
place  in  said  county,  and  property  being 
■claimed  by  party  of  the  first  part,  and  said 
place  referred  to  being  the  one  on  which  the 
party  of  the  first  part  now  resides;  and,  for 
<!onsideration  aforesaid,  the  party  of  the 
first  part,  gives,  grants,  bargains,  sells,  and 
'Conveys  to  the  party  of  the  second  part 
'whatever  interests  she  may  have  in  the 
lands  of  her  former  husband,  B.  J.  Barrier, 
Sr.,  situated  in  Yazoo,  Madison,  and  Nesho- 
1>a  counties,  in  the  state  of  Mississippi, 
owned  by  B.  J.  Barrier,  Sr.,  at  his  death. 
To  have  and  to  hold  the  same  unto  the  said 
party  of  the  second  part  and  his  successors 
in  the  trust  as  hereinafter  set  forth  in  suc- 
-ceesion,  and  subject  to  the  terms,  conditions, 
uses,  and  purposes  hereinafter  specified.  But 
this  conveyance  is  in  trust,  and  on  the  fol- 
lowing terms  and  conditions,  and  for  the 
following  purposes,  and  subject  to  the  limi- 
tations, powers,  and  provisions  following: 
The  said  trustee  shall,  out  of  any  money,  or 
collections  from  any  notes,  choses  in  action 
or  other  evidence  of  indebtedness,  as  hereto- 
fore mentioned,  pay  all  of  the  family  ex- 
penses of  or  other  demands  made  on  him  by 
the  party  of  the  first  part,  or  such  expendi- 
tures as  he  may  think  necessary,  whether  re- 
•quired  by  the  party  of  the  first  part,  during 
her  life;  hereby  giving  him  full  and  discre- 
tionary power  during  the  life  of  the  party  of 
-the  first  part,  except  so  far  as  she  may  di- 
rect; she  reserving  the  right  to  direct  any 
expenditure  of  such  property,  while  she  lives, 
that  she  may  see  proper.  At  the  death  of 
the  party  of  the  first  part,  said  party  of  the 
fiecond  part  is  hereby  directed  to  pay  all 
debts  that  she  may  owe,  including  burial  ex- 
penses, without  probation  and  registry,  as 
speedily  as  he  can,  out  of  said  money,  notes, 
etc.,  then  erect  such  monument  as  he  may 
see  proper  over  the  grave  of  the  party  of  the 
first  part  and  her  deceased  children,  and  pay 
expenses  of  removing  the  remains  of  the  lat- 
ter to  the  graveyard  at  Concord  Church,  in 
Yazoo  county,  Mississippi,  where  the  party 
■of  the  first  part  directs  the  said  party  of  the 
second  part  to  bury  her  remains.  He  is  next 
to  pay  over  the  sum  of  one  hundred  dollars 
to  Miss  Eva  Barrierj  niece  of  the  party  of 
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the  first  part,  in  consideration  for  the  kind- 
ness she  has  shown  and  the  services  she  has 
rendered  to  the  party  of  the  first  part.  He 
shall  next  pay  to  her  husband,  J.  H.  Kay, 

the  sum  of dollars;  all  of  which  sum, 

etc.,  shall  be  paid  out  of  said  money,  notes, 
etc.;  and  should  there  be 'any  balance  left, 
the  said  trustee  is  to  use  the  same  for  the 
benefit  of  said  B.  J.  Barrier,  as  he  may  re- 
quire.    The  party  of  the  first  part  hereby 
conferring  on  the  said  tnutee  full   power 
and  discretion.     The  said  trustee  may  sell 
or  dispose  of  said  other  personal  property  as 
he  may  think  best,  either  by  private  or  pub- 
lic sale,  and  on  such  terms  as  he  may  see 
proper,  or  retain  such  portion  thereof  for 
the  use  of  the  said  minor  as  in  his  judgment 
the  interest  of  the  said  minor  may  require. 
Said  trustee  is  also  authorized  to  use  any 
of  the  said  funds  for  th^  education,  support, 
and  maintenance  of  said  minor,  or  may  lend 
out  or  invest  any  surplus  money  he  may 
have  for  the  benefit  of  said  minor.    And  he 
shall   report   to   the   proper   court,   in   his 
guardianship  of  said  minor,  should  he  act  as 
such,  under  the  last  will  and  testament  of 
said  party  of  the  first  part,  appointing  him, 
or  he  may  report  as  trustee  and  separate 
from  any  matters  of  guardianship,  his  acts 
and  doings  hereunder,  but  his  books  of  ac- 
count shall  be  deenied  sufficient  evidence  of 
his  receipts   and  disbursements   in  his  ac- 
counting hereunder,  and  he  shall  be  allowed 
a  reasonable  compensation  for  his  services 
in  this  trust  and  all  reasonable  attorneys' 
fees  and  other  necessary  expenses  which  he 
may  incur.    When  said  minor  arrives  at  the 
age  of  twenty-one,  then  said  trustee  shall 
deliver  to  him  whatever  of  the  estate  herein 
conveyed  to  him  which  he  has  on  hand  un- 
disposed of,  or  convey  to  him  any  real  estate 
he  may  have  purchased  for  him,  if  not  al- 
ready conveyed  to  him,  or  the  interest  in  the 
lands  aforesaid  of  his  father.    The  party  of 
the   first  part   has   not   conveyed   to   said 
trustee  for  the  benefit  of  said  minor  any 
real  estate  except  whatever  interest  she  may 
have    in    his    father's    lands,    because    said 
minor  has  inherited  from  his  father  and  his 
deceased  brothers   sufiici^it  real  estate  to 
make  him  own  about  an  equal  amount  in 
value  to  that  owned  by  party  of  the  first 
part,  and  this  day  conveyed  by  her  to  the 
said  party  of  the  second  part,  as  trustee  for 
her  son,  J.  Harvell  Ray.    Said  trustee  may, 
in  writing,  duly  signed  and  executed  and  re- 
corded, resign  his  trusteeship  hereunder,  and 
appoint  a  successor,  or  may  appoint  one  by 
his  last  will  and  testament;  and  such  suc- 
cessor shall  have  all  the  rights,  powers,  and 
privileges  herein  given  the  party  of  the  sec- 
ond part.     Witness  my  signature  this  day 
and  year  first  above  mentioned,  after  the  in- 
terlineation on  the  third  page,  ''or  the  inter- 
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eet  in  the  lands  aforesaid  of  his  father/'  and 
"except  whatever  interest  she  may  have  in 
his  fathei-'s  lands." 

[Signed]  Mary  Ann  Ray. 

Messrs.  C.  H.  Williams  and  W.  W. 
Lookard  for  appellant. 

Messrs,  Barnett  A  Perrin  for  appellees. 

Wliitfleldy  Ch.  J.,  delivered  the  opinion 
of  the  court: 

At  the  time  of  the  death  of  Mrs.  Ray,  B. 
J.  Barrier,  Jr.,  became  the  legal  owner  of 
the  entire  Taylor  tract  of  land.  His  mother 
had  first  been  married  to  Mr.  Barrier.  The 
only  issue  surviving  from  this  marriage  was 
B.  J.  Barrier,  Jr.,  the  appellant.  After  the 
death  of  Mr.  Barrier,  the  widow  intermar- 
ried with  Mr.  Ray,  and  by  him  had  one  son, 
the  appellee.  The  appellant  and  appellee 
were  therefore  half-brothers.  Mr.  Barrier 
and  Mr.  Ray  had  bought,  each,  an  undivided 
half  interest  in  the  Taylor  tract  of  land. 
These  transactions  occurred  before  the  Code 
of  1880  abolished  dower.  Mrs.  Barrier,  upon 
her  husband's  death,  was  entitled  to  dower 
in  that  half  of  the  Taylor  land  bought  by 
her  husband  Barrier,  which  dower  was  never 
assigned.  Upon  her  death,  the  dower  inter- 
est expiring,  B.  J.  Barrier,  Jr.,  became  sole 
owner  of  that  undivided  half  interest.  After 
the  marriage  of  the  widow  Barrier  to  Mr. 
Ray,  and  before  the  birth  of  their  son,  the 
appellee,  Mr.  Ray  conveyed  his  undivided 
half  interest  to  Mrs.  Ray,  then  his  wife,  for 
her  life,  remainder  to  two  Barrier  sons  then 
living,  of  whom  B.  J.  Barrier,  Jr.,  was  one. 
The  other  Barrier  son  died,  and  B.  J.  Bar- 
rier, Jr.,  inherite<i  this  interest.  Of  course, 
upon  the  death  of  Mrs.  Ray,  her  life  estate 
in  this  land  expired,  and  appellant  became 
the  sole  owner  of  that  half  interest,  also,  in 
the  Taylor  land.  So  that,  as  stated,  on  the 
death  of  Mrs.  Ray  the  appellant  became  the 
sole  owner  of  the  legal  title  of  the  entire 
Taylor  land.  On  the  4th  of  June,  1890, 
Mary  Ann  Ray  made  two  deeds,  by  one  of 
which  she  conveyed  to  I.  M.  Kelly,  as  trustee 
for  J.  H.  Ray,  Jr.,  an  undivided  half  interest 
in  certain  chattels  and  household  effects,  and 
a  buggy  and  a  horse,  and  attempted  to  con- 
vey an  undivided  half  interest  in  the  said 
Taylor  land  to  I.  M.  Kelly,  trustee,  to  be  by 
him  conveyed  to  J.  H.  Ray,  Jr.,  upon  his  ar- 
rival at  majority.  By  the  other  deed  she 
'  conveyed  to  I.  M.  Kelly,  trustee,  for  the  ben- 
efit of  B.  J.  Barrier,  Jr.,  "all  of  the  cash 
money,  notes,  choses  in  action  and  other  evi- 
dences of  indebtedness"  belonging  to  her  at 
the  date  of  the  deed ;  also  one  undivided  half 
interest  in  the  cattle  on  the  home  place; 
also  the  only  bedroom  set  of  furniture,  and 
also  an  imdivided  half  interest  in  the  bed- 
ding and  the  household  effects  of  every 
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kind;  also  one  clock,  and  whatever  interest 
she  might  have  in  the  lands  of  her  husband 
B.  J.  Barrier,  Sr.,  situated  in  Yazoo,  Madi- 
son and  Neshoba  counties,  in  this  state,  and 
owned  by  her  husband  B.  J.  Barrier,  Sr.,  at 
his  death.  She,  however,  reserved  the  right 
during  her  life  to  make  any  exp^iditure  out 
of  the  notes,  cash,  etc.,  she  might  see  proper; 
and  she  further  charged  the  cash,  notes,  etc, 
with  the  family  expenses,  her  debts,  burial 
expenses,  the  cost  of  erecting  a  monument 
over  herself,  and  of  removing  the  remains  of 
her  deceased  children  to  the  graveyard  at 
Concord  Church,  and  with  the  paymoit  of  a 
legacy  of  $100  to  Miss  Eva  Barrier,  her 
niece;  and  the  balance,  if  any,  was  to  bb 
used  by  the  said  trustee  for  the  benefit  of  B. 
J.  Barrier,  Jr.,  as  he  might  require.  In  this 
last  deed  the  grantor  says:  "The  party  of 
tlie  first  part  [the  mother]  has  not  conveyed 
to  said  trustee  for  the  benefit  of  said  B.  J. 
Barrier,  Jr.,  any  real  estate,  except  whatever 
interest  she  might  have  in  his  father's  lands, 
because  said  minor  has  inherited  from  his 
father  and  his  deceased  brothers  sufficient 
real  estate  to  make  him  own  about  an  equal 
amount,  in  value,  to  that  owned  by  the 
party  of  the  first  part,  and  this  day  con- 
veyed by  her  to  said  party  of  the  second  part 
[Kelly]  as  trustee  for  her  son  J.  Harvell 
Ray."  These  deeds  were  made  on  the  same 
day,  mutually  referred  to  each  other,  not  for 
description  of  the  property,  merely,  and  are 
plainly  parts  of  one  transaction,  and  to  be 
construed  as  one  instrument.  The  mother, 
having  executed  these  deeds  on  the  4th  of 
June,  1800,  died  June  10,  1890.  • 

We  think  it  perfectly  clear  that  Mrs.  Ray 
believed  herself  to  be  owner  of  the  undivided 
half  interest  in  the  Taylor  land  which  she 
attempted  to  convey  to  her  son  J.  H.  Ray, 
Jr.,  and  in  which  her  husband  had  conveyed 
to  her  a  life  interest  only;  and,  second,  that 
she  believed  her  Barrier  son,  tiie  appellant^ 
owned  the  other  undivided  interest  in  that 
same  land,  which  came  through  his  father, 
subject  to  her  dower  interest.  She  also 
thought  she  had  some  interest  in  certain 
lands  in  Aladison  and  Neshoba  counties, 
which  she  conveyed  to  her  son  B.  J.  Barrier, 
Jr. 

In  July,  1890,  Kelly  qualified  as  guardian 
to  B.  J.  Barrier,  Jr.,  in  Madison  county.  On 
the.  16th  of  November,  1897,  B.  J.  Barrier, 
Jr.,  became  twenty-one  years  of  age;  *nd  in 
March,  1898,  Kelly  made  his  final  report  as 
trustee  and  guardian  of  Barrier,  reporting 
a  settlement  between  him  as  trustee  and 
guardian,  according  to  the  terms  of  the  deed 
of  Mary  Ann  Ray  to  Kelly  for  Barrier's  ben- 
efit, and  was  discharged  by  the  court.  Some 
four  years  thereafter,  to  wit,  on  December 
30,  1001,  appellant  filed  this  bill  against  his 
late  guardian,  Kelly,  and  his  half-brother. 
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the  appellee,  claiming  that  he  was  owner  in 
fee  simple  of  the  entire  Taylor  tract  of  land, 
one  undivided  half  interest  in  which  his 
mother  had  attempted,  as  shown,  to  convey 
to  his  half -brother,  J.  H.  Ray,  Jr.  He 
prayed  that  this  deed  should  be  canceled  as 
a  cloud  upon  his  title;  and,  second,  that  the 
court  should  decree  him  possession  of,  and 
ownership  in  fee  simple  of,  the  entire  Taylor 
tract  of  land;  third,  that  Kelly,  trustee, 
should  be  required  to  account  and  pay  over 
tx3  him  the  other  half  of  the  rents  and 
profi.ts  from  said  land,  which  he  had  col- 
lected since  and  including  the  year  1890,  to- 
gether with  the  int^est  at  legal  rate  there- 
on ;  and,  fourth,  that  in  case  Kelly  had  paid 
these  rents  to  J.  H.  Kay,  Jr.,  he,  the  said 
Ray,  should  be  required  to  account  and  pay 
over  same  to  him.  The  appellee  at  the  May 
t«rm,  1002,  demurred  to  this  bill  upon  the 
ground  that  it  showed  no  cause  of  action, 
and  that  the  appellant  did  not  offer  to  do 
equity.  This  demurrer  was  sustained  by  the 
court,  and  sixty  days  allowed  complainant 
in  which  to  amend  his  bill,  or  file  an  amend- 
ed bill  in  the  case.  The  complainant  de- 
clined to  amend  his  bill  in  the  sixty  days 
allowed  him,  whereupon  the  court  below  dis- 
missed the  bill,  and  from  that  order  this  ap- 
peal is  prosecuted. 

It  will  be  observed  that  the  bill  was  dis- 
missed under  the  principle  of  equitable  elec- 
tion; the  court  holding  that  the  appellant 
had  made  his  election  in  accordance  with 
the  instrument,  and  not  against  it,  and  that 
he  could  not  now  repudiate  that  election. 
It  will  be  specially  noted  that  in  this  case 
it  is  clear,  first,  that  the  mother  believed 
herself  to  be  the  owner  of  the  land  she  at- 
tempted to  convey  to  the  appellee,  and  hence 
could  not  have  intended  to  convey  that  land 
aa  being  the  appellant's  property;  and,  sec- 
ond, that  nevertheless  she  did  in  fact  at- 
tempt to  convey  what  was  not  hers,  but 
plaintiff's  property.  It  is  clear,  therefore, 
on  the  face  of  the  instrument,  that  she  did 
convey,  or  attempted  to  convey,  an  undivided 
half  interest  which  was  not  her  property, 
but  wholly  the  property  of  appellant,  and  by 
the  same  instrument  did  convey  to  him,  first, 
the  surplus  left  from  the  profits  of  cash, 
notes,  etc.;  second,  certain  specific  house- 
hold effects;  third,  an  undivided  half  inter- 
est in  the  cattle  on  the  place;  and,  fourth, 
whatever  interest  she  had  in  certain  lands  in 
the  three  counties  named. 

One  of  the  fundamental  differences  be- 
tween the  doctrine  of  equitable  election,  as 
we  administer  it,  and  as  it  was  administered 
under  the  Roman  civil  law,  from  which  it 
was  borrowed,  is  that  with  us  the  doctrine 
of  equitable  election  applies,  whether  the 
donor  was  or  was  not  aware  that  he  was 
dealing  with  property  not  his  own.  1  Pom. 
62  L.  R.  A. 


Eq.  Jur.  §  463;  1  White  &  T.  Lead.  Cas.  in 
Eq.  p.  546;  note  to  Streat  field  v.  8  treat  field; 
and  2  Am.  &  Eng.  Enc.  Law,  2d  ed,  p. 
68  (2).  Another  difference  between  the  two 
systems  is  that  under  the  civil  law  the  doc- 
trine of  equitable  election  was  confined  to 
wills.  See  Air.  Swanston's  notes  to  Dillon 
V.  Parker,  1  Swanst.  369,  and  note,  above  re- 
ferred to,  in  1  White  &  T.  Lead.  Cas.  in  Eq., 
pt.  1,  pp.  513-541.  With  us  the  doctrine 
applies  to  deeds,  wills,  and  all  other  instru- 
ments whatsoever.  One  of  the  differences 
between  the  application  of  the  principle  to 
a  will  and  to  a  deed  is  that  "in  the  case  of 
deeds,  such  as  settlements,  a  person  may  be 
compelled  to  elect,  although  there  is  not  a 
clear  intention  on  the  part  of  the  settlor  to 
dispose  of  property  which  is  not  his  own; 
and  this  on  the  ground  that  a  person  cannot 
accept  and  reject  the  same  instrument."  See 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  69  (5), 
and  note  2.  Lord  Redesdale  said  of  this  in 
Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  444, 
cited  in  said  note,  that  this  difference  arose 
"because  deeds  being  generally  matter  of 
contract,  the  contract  is  not  to  be  inter- 
preted otherwise  than  as  the  consideration, 
which  is  expressed,  requires."  We  note  this 
distinction,  though  it  is  immaterial  in  this 
case,  since  it  is  perfectly  manifest  here  that 
Mrs.  Ray  did  intend  to  convey  the  property 
she  attempted  to  convey  to  Kelly  for  her  son 
Ray.  There  is  no  doubt  about  her  clear  in- 
tention so  to  convey,  and  no  doubt  that  that 
clear  intention  appears  on  the  face  of  the  in- 
strument; and  just  as  little  doubt  that  she 
meant  to  convey  it  as  her  own,  the  fact  be- 
ing that  it  was  complainant's  property.  The 
doctrine  of  equitable  election  itself  is,  in  our 
judgment,  not  founded  on  intention,  as  held 
by  so  many  cases,  but  is,  as  stated  by  Mr. 
Pomeroy,  "a  positive  rule  of  the  law,  cover- 
ing the  devolution  and  transmission  of  prop- 
erty by  instruments  of  donation,  and  is  in- 
voked wholly  irrespective  of  the  intention  of 
the  donor,  although  in  the  vast  majority  of 
cases  it  imdoubtedly  does  carry  into  effect 
the  donor's  real  purpose  and  desire."  The 
doctrine  rests,  as  we  think,  upon  the  equi- 
table principle  that  he  who  seeks  equity 
must  do  equity.  We  approve  and  adopt  the 
statement  of  the  doctrine  by  the  United 
States  Supreme  Court  in  Peters  v.  Bain,  133 
U.  S.  695,  33  L.  ed.  706,  10  Sup.  Ct.  Rep. 
354,  as  follows:  "The  doctrine  of  election 
rests  up(»i  the  principle  that  he  who  seeks 
equity  must  do  it,  and  means,  as  the  term  is 
ordinarily  used,  that,  where  two  inconsistent 
or  alternative  rights  or  claims  are  presented 
to  the  choice  of  a  party  by  a  person  who 
manifests  the  clear  intention  that  he  should 
not  enjoy  both,  then  he  must  accept  or  re- 
ject one  or  the  other,  and  so,  in  other  words, 
that  one  cannot  take  a  baiefit  under  an  in- 
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strument,  and  then  repudiate  it."  In  Cooper 
V.  Cooper,  L.  R.  7  H.  L.  67,  Lord  Chancellor 
Cairns,  in  explaining  that  the  doctrine  is 
applied  witliout  reference  to  whether  the 
donor  knew  that  the  property  of  which  he 
attempted  to  dispose  belonged  to  another, 
said:  "The  rule  .  .  .  does  not  proceed 
either  upon  an  expressed  intention,  or  upon 
a  conjecture  of  a  presumed  intention,  but  it 
proceeds  on  a  rule  of  equity,  founded  upon 
the  highest  principles  of  equity,  and  as  to 
which  the  court  does  not  occupy  itself  in 
finding  out  whether  the  rule  was  present  or 
was  not  present  to  the  mind  of  t^e  party 
making  the  will."  Mr.  Pomeroy  makes  the 
matter  exceedingly  clear  in  %  464:  "A  dis- 
position calling  for  an  application  of  the 
doctrine  of  election  may  be  made  under  two 
following  different  states  of  circumstances: 
Either  the  donor  may  know  that  the  prop- 
erty which  he  assumes  to  deal  with  is  not 
his  own,  but  belongs  to  another,  and  not- 
withstanding such  knowledge  he  may  assume 
to  give  it  away,  or  he  may  give  it  away,  not 
knowing  that  it  belongs  to  another,  but 
erroneously  and  in  good  faith  supposing 
that  it  is  his  own.  In  the  first  of  these  two 
cases  the  presumption  of  an  intention  on  the 
part  of  the  donor  to  annex  a  condition  to 
the  gift  calling  for  an  election  by  the  benefi- 
ciary plainly  agrees  with  the  actual  fact.  At 
all  events,  it  violates  no  probabilities.  When 
a  testator  devises  an  estate  belonging  to  A 
to  some  third  person,  and  at  the  same  time 
bestows  a  portion  of  his  own  property  upon 
A,  he  undoubtedly  must  rely  upon  the  ben- 
efits thus  conferred  upon  A,  as  an  induce- 
ment to  a  ratification  by  A  of  the  whole 
disposition.  To  give  A  the  property  which 
the  testator  was  able  to  dispose  of,  and  at 
tlve  same  time  to  allow  him  to  claim  his  own 
estate,  which  had  been  devised  to  the  third 
person,  by  his  own  paramount  title,  would 
be  to  frustrate  the  evident  intention  of  the 
testator.  In  the  second  case,  where  the  tes- 
tator or  other  donor  erroneously  supposes 
that  the  property  which  he  undertakes  to 
give  away  is  in  fact  his  own,  the  doctrine  of 
election  applies  with  the  same  force  and  to 
the  same  extent  as  in  the  former.  Here  it 
is,  in  the  nature  of  things,  simply  impossible 
that  the  donor  could  actually  have  had  the 
intention  which  the  theory  imputes  to  him, 
since  he  really  believes  himself  to  have  a 
disposing  power  over  the  property,  or  to  be 
dealing  with  property  which  is  his  own." 

This  case  foils  squarely  within  the  second 
category  stated  by  Mr.  Pomeroy,  and  it  is 
simply  impossible  that  the  grantor,  Mrs. 
Ray,  could  have  had  the  intention  imputed 
to  her  by  the  theory,  since  she  believed  her- 
self to  be  disposing  of  her  own  property.  We 
prefer,  therefore,  the  broader  view  of  the 
Supreme  Court  of  the  United  States,  of  Mr. 
02  L.  R.  A. 


Pomeroy,  and  of  Lord  Chancellor  Cairns, 
that  the  rational  basis  of  the  doctrine  is  not 
to  be  found  in  the  sifpposed  intention  of  the 
donor,  but  in  the  equitable  principle  that  he 
who  seeks  equity  must  do  equity.  We  think 
this  'doctrine  applies  in  full  force  to  this 
case.  Appellant  has  made  his  electi(»i.  He 
has  been  receiving  since  1890  whatever  sur- 
plus has  been  yielded  from  the  cash,  notes, 
etc.  He  has  retained  the  specific  personal 
gifts,  and  for  four  years  after  his  arrival  at 
age,  and  after  a  full  settlement  with  his 
guardian  has  been  made,  has  made  no  objec- 
tion ;  all  the  while  knowing,  as  is  clear  from 
the  pleadings,  that  his  half-brother  was  in 
reception  of  the  rents  and  profits  of  the 
lands  attempted  to  be  conveyed  to  him  by  his 
mother.  Equity  will  not  permit  him  now  to 
rip  up  the  whole  transaction,  alter  the  en- 
tire situation,  and  repudiate  his  election 
once  definitely  made.  It  is  true  that  the 
equitable  doctrine  of  election  is  administered 
upon  the  principle  of  compensation,  and  not 
of  forfeiture,  though,  as  said  by  Gibson,  Ch. 
J.,  in  LevD%8  v.  hewiSy  13  Pa.  79,  63  Am.  Dec. 
443,  there  may  be  some  few  cases  in  which 
the  principle  of  forfeiture  alone  can  be  ap- 
plied. In  2  Am.  k  Eng.  Enc.  Law,  2d  ed. 
p.  115  (3),  the  rule  is  thus  expressed:  Ac- 
cording to  the  great  weight  of  authority,  as 
now  conclusively  established,  the  refractory 
donee  does  not,  in  such  event,  forfeit  the 
benellt  or  estate  conferred  upon  him,  but  is 
bound  only  to  make  compensation  out  of  it 
to  the  disappointed  donee  to  the  extent  of 
the  value  of  the  property  of  such  refractory 
donee  which  the  donor  has  attempted  to  be- 
stow upon  such  disappointed  donee.  In  such 
case  a  court  of  equity  treats  the  refractory 
donee  as  a  trustee,  and  will  sequester  the 
benefit  intended  for  him,  in  order  to  secure 
compensation  to  the  disappointed  donee. 
But  the  excess  does  not  go  to  the  personal 
representative  of  the  testator,  as  if  undis- 
posed of,  but  is  to  be  given  to  the  refractory 
donee;  the  purpose  being  satisfied,  for  which 
alone  the  court  controlled  the  legal  right. 
See  also  1  Pom.  Eq.  Jur.  §  468,  and  note  1 
on  page  636,  and  1  White  &  T.  Lead.  Cas.  in 
Eq.,  note,  supra,  pt.'  1,  p.  643.  And  it  fol- 
Jows  from  this  principle  of  compensation 
that,  since  appellant  in  this  case  had  his 
election  to  claim  against  the  instrument  and 
retain  his  own  property,  he  might,  in  case 
>the  surplus  arising  from  the  cash,  notes, 
etc.,  and  proceeds  of  other  personal  property 
given  him,  had  exceeded  in  value  his  prop- 
erty conveyed  to  his  brother,  have  retained, 
in  addition  to  his  own  property,  the  dififer- 
enoe  between  the  value  of  that  property  and 
such  surplus;  and  it  is  earnestly  urged  that 
the  bill  does  not  show  anything  but  the  mere 
settlement  between  him  and  his  guardian,  or 
that  he  had  received  a  dollar  therefrom^  and 
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tliat  the  bill  further  does  not  show  that 
there  was  any  surplus  left  from  said  cash, 
notes,  etc.  But  the  perfect  reply  to  this  is 
that  all  this  lay  peculiarly  within  the 
knowledge  of  complainant,  and,  under  the 
nile  that  the  pleadings  must  be  taken  most 
strongly  against  the  pleader,  it  must  be  pre- 
sumed that  if  the  fact  had  been  that  there 
was  no  such  surplus  from  such  cash,  notes, 
etc.,  he  would  certainly  have  averred  it.  The 
bill  avers  the  rents  of  the  entire  Taylor  tract 
of  land  to  be  only  $300,  and  it  may  be  that 
appellant  has  derived  from  cash,  notes,  etc., 
and  other  personal  property,  more,  in  value, 
than  the  undivided  half  interest  in  said  land 
attempted  to  be  conveyed  by  his  mother  to 
appellee  was  worth.  At  all  events,  it  was 
the  duty  of  complainant  to  fully  and  par- 
ticularly disclose  the  truth  as  to  this, — ^most 
especially  so  when  he  comes  into  a  court  of 
conscience,  pressing  his  legal  rights  to  their 
utmost  limit,  without  offering  to  return  any- 
thing he  may  have  received.    It  is  true,  he 


was  an  infant  up  to  his  arrival  at  age  In 
November.  1897.  But  he  waited,  under  the 
peculiar  circumstances  we  have  set  out,  four 
years  thereafter,  to  file  this  bill.  We  are 
clearly  of  the  opinion  that  the  learned  court 
below  was  entirely  right  in  applying  to  him 
the  principle  of  equitable  election. 

Not  only  did  the  court  below  give  him 
sixty  days  in  which  to  amend  this  bill,  but 
said  time  was  given,  if  he  chose  so  to  use  it, 
in  which  to  file  an  amended  bill ;  and  the  in- 
ference from  his  failure  to  avail  himself  of 
leave  to  do  either  is  irresistible  that  he  had 
stated  his  case  as  strongly  as  it  was  possible 
to  state  it,  and  that,  had  he  made  the  full 
disclosure  equity  required  at  his  hands  in 
the  situation,  it  would  appear  that  he  had 
elected  to  keep  what  his  mother  gave  him, 
because  it  was  worth  more  than  the  land  be- 
longing to  him,  which  she  had  conveyed  to 
Kelly  for  his  brother's  benefit. 

Affirmed. 


MISSOURI  SUPREME  COURT. 


Elizabeth  J.  BURNSIDE,  Re8pt„ 

V. 

Thomas  WAND,  Appt, 
(170  Mo.  581.) 

1.  A  miaitake  in  entry  of  Jvdirment  on 
n  bond  aeenrlns  paFment  of  Inatal- 
ment«  of  allmonr*  to  the  effect  that  the 
debt   shall   be  discharged   upon   payment  of 


the  damaKes  due,  which  can  be  corrected 
nuno  pro  tuno  so  as  to  provide  for  execu- 
tion for  the  amount  due  and  for  the  Judg- 
ment to  remain  as  security  for  further 
breaches,  is  not  shown  by  a  record  indicating 
that  the  bond  was  treated  as  a  penal  bond 
for  the  payment  of  money  with  a  condition 
of  defeasance  **by  which  the  same  became  void 
on  the  payment  of  a  less  sum,"  that  the  pe- 
tition prayed  for  Judgment  for  the  penalty 
of  the  bond  and  for  execution  for  the  sum 


Note. — Form  of  judgment  on  penal  honds. 

L  Introduction   (oompriaing  English  atatutCB 
and   decisions). 

a.  The  necessity  for  ^  d  S  Anne,  chap.  16, 

427. 

b.  Annuity  and  instfUment  JwndSj  428. 

c  Exceptions  to  the  scope  of  8  d  9  Wm. 
III.,  431. 

d.  Form  of  judgment  under  the  statute 

8d9  Wm.  III.,  431. 

e.  Summary,  432. 

II.  Proper  fonn  of  fudgment   (under  statutes 
and  decisions  in  the  United  States). 

a.  In  general,  433. 

b.  When  the  condition  is  for  the  payment 

of  a  sum  certain  at  a  day  certain, 
433. 
c  When  the  condition  is  for  the  perform- 
ance of  covenants  or  collateral 
agreements. 

1.  In  general,  435. 

2.  Annuity    and    instalment    hands, 

439. 
8.  Appeal  bonds,  442. 

4.  Attachment  bonds,  442. 

5.  Bail  bonds,  443. 

6.  Bastardy  bonds,  444. 

7.  Certiorari  bonds,  446. 

8.  Injunction  bonds,  446. 

9.  Indemnity  bonds,  446. 
62  L.  R.  A. 


II.  c. — (continued). 

10.  O/flcial  bonds,  448. 

11.  Post-obit  bonds,  453. 

12.  Replevin  bonds,  453. 

13.  Title  bonds,  454. 

III.  Effect  of  improper  form,  455. 
IV.  Summary,  457. 

I.  Introduction    (comprising    English    statutes 
and  decisions). 

a.  The  necessity  for^dS  Anne,  chap.  16. 

Shakespeare,  In  his  "Merchant  of  Venice," 
portrays,  according  to  the  practice  of  those 
times,  the  effect  of  the  breach  of  a  penal  bond, — 
that  the  whole  penalty  became  forfeited  ar*d  re- 
coverable. 

The  reason  for  this  apparently  unreasonable 
practice  is  most  satisfactorily  explained  by 
Blaclcsione  (vol.  3,  Com.  434)  to  be  that  the 
penalty  of  a  bond  was  originally  contrived  to 
evade  the  "monkish  constitutions,"  which  pro- 
hibited taking  interest  for  money,  and  was, 
therefore,  considered  as  the  real  debt  in  courts 
of  law  when  the  debtor  neglected  to  return  the 
loan  with  interest,  because,  as  the  law  then 
stood,  the  Judge  could  not  give  Judgment  that 
the  inlere«t  be  speclflcally  paid.  But,  later,  aft- 
er the  taking  of  interest  was  made  legal  and 
especially  after  the  statute  of  37   Hen.   VIII. 
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due,  and  that  Judgment  was  ordered  for 
plaintiff. 
2.  A  boud  ■ecnrlnar  payment  of  month- 
ly InMtalments  of  alimony  1«  not 
wltliiu  the  terms  of  a  statute  provid- 
ing that,  in  cases  of  actions  upon  bonds  "for 
the  breach  of  any  condition  other  than  the 
payment  of  money,"  or  for  "any  penal  sum 
for  the  nonperformanee  of  any  covenant  or 
written  agreement,"  the  Judgment  shall  be 
for  the  whole  amount  of  the  bond,  which 
shall  remain  as  security  for  future  defaults, 
and  the  execution  shall  be  for  the  damages 
accrued. 

(December  10,  1902.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiff  correcting  a  judg- 


ment which  had  been  entered  in  a  suit  on  & 
bond  to  secure  the  poj'ment  of  alimony.  Re^ 
versed. 

The  facts  are  stated  in  the  opinions. 

Mr,  T.  J.  Rowe  for  appellant. 

Messrs.  Gilliam  ft  Smith,  for  respond- 
ent: 

The  judgment  is  wrong  in  the  second 
clause  in  the  use  of  the  words  "to  be  satis- 
fied  upon  the  payment  of  the  sum  of,"  which 
is  a  departure  from  the  pleadings,  the  evi- 
dence, and  the  minutes  of  proceedings,  and 
contrary  to  the  statute  in  such  case  made 
and  provided,  and  is  not  the  proper  judg- 
ment in  the  case. 

Mo.  Rev.  Stat.  §§  869-871,  2113-2117, 
2235;  TFaWo  v.  Fohes,  1  Mass.  10;  Young 


chap.  9,  declaring  that  the  debt  or  loan  should 
be  considered  the  "Just  and  true  Intent"  for 
which  the  obligation  was  given,  wh^n  the  courts 
of  law  still  adhered  "wilfully  and  technically*' 
to  the  letter  of  the  ancient  precedents  and  re- 
fused to  consider  the  payment  of  principal,  in- 
terest, and  costs,  as  a  full  satisfaction  of  the 
bond,  it  became  the  practice  to  resort  to  the 
"more  liberal  men  who  sate  In  the  courts  of 
equity,*'  and  who  construed  the  penalty  of  such 
Instruments  according  to  their  just  and  true 
intent  as  merely  a  security  for  the  loan.  For 
Instances  of  this  early  practice  of  resorting  to 
equity  for  a  stay  of  proceedings  in  actions  of 
debt  upon  bonds,  upon  payment  of  the  princi- 
pal, interest,  and  costs,  see  Anonymous,  6  Mod. 
11 :  Butler  v.  Bolfe,  6  Mod.  25 ;  Burrldge  v. 
Fortescue,  6  Mod.  60;  Ireland  Case,  6  Mod. 
101 ;  Stem  v.  Vanburgh,  2  Keble,  553.  555.  In 
order  to  avoid  the  inconvenience  and  injustice 
of  thus  putting  different  constructions,  in  the 
different  courts,  upon  the  same  transactions, 
the  Stat.  4  ft  6  Anne,  chap.  16,  was  passed  In 
1705,  providing  that,  in  an  action  of  debt  on  a 
bond  with  a  penalty,  having  a  condition  of  de- 
feasance to  make  void  the  same  upon  payment 
of  a  lesser  sum  at  a  day  certain,  if  "the  defend- 
ant shall  bring  Into  the  court  where  the  ac- 
tion shall  be  depending  all  the  principal  mon- 
ey and  Interest  due  on  such  bond,  and  also 
all  such  costs  as  have  been  expended  In  any 
suit  or  suits  in  law  or  equity,  upon  such  bond, 
the  said  money  so  brought  In  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  dis- 
charge of  the  said  bond,  and  the  court  shall 
and  may  give  Judgment  to  discharge  every  such 
defendant  of  and  from  the  same ;"  thus  making 
what  had  long  been  the  practice  in  courts  of 
equity  the  rule  in  courts  of  law  as  well. 

Lord  Mansdeld,  in  Bonafous  v.  Rybot,  3  Burr. 
1870,  uses  the  following  pertinent  language  in 
diaciissing  the  need  for  and  intent  of  the  stat- 
ute of  Anne :  *'It  is  surprising  that,  after  the 
statute  of  usury,  37  Hen.  VIII.,  which  excepts 
obligations  with  condition,  made  upon  a  Just 
and  true  mteut,  the  courts  of  law  did  not  con- 
sider the  Just  intent  of  a  bond  to  be  principal, 
interest,  and  costs,  secured  by  a  penalty;  and 
suffer  the  party,  at  any  time,  to  save  the  for- 
feiture by  performing  th«  intent.  It  is  more 
extraordinary  that,  after  this  was  settled  In  a 
court  of  equity  'to  be  the  nature  of  a  bond,* 
and  therefore  every  party  to  a  bond  understood 
it  In  this  sense,  the  courts  of  law  did  not  fol- 
low equity,  but  still  continued  to  do  injustice  as 
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of  course,  and  put  the  parties  to  the  delay  and 
expense  of  setting  it  right  elsewhere,  as  of 
course.  The  act  of  Tarliament  meant  that,  in 
cases  of  penalties  by  way  of  security,  the  clear. 
Anal  justice  of  the  case  should  be  attained  in 
courts  of  law  (much  to  the  benefit  of  both  par- 
ties)." 

b.  Annuity  and  instalment  bonds. 

Thus,  the  procedure  in  actions  upon  penal 
bonds  specifically  conditioned  to  become  void 
upon  the  payment  of  a  lesser  sum  at  a  day  cer- 
tain fl|^ems  to  have  been  settled,  but  some  dlfll- 
culty  arose  In  deciding  whether  any  other  class- 
es of  bonds  might  be  considered  included  within 
the  scope  of  this  statute. 

In  E9  parte  Winchester,  cited  in  Es  parts 
Groome,  1  Atk.  118,  the  question  came  up 
whether  a  bond  conditioned  to  pay  the  princi- 
pal sum  after  the  death  of  the  obligor  and  wife, 
and  Interest  at  4  per  cent  by  half-yearly  pay- 
ments In  the  meantime,  was  within  the  statute. 
But  It  was  held  that,  not  being  a  bond  with  a 
defeasance  for  the  payment  of  a  lesser  sum  at 
a  day  certain,  it  was  not,  and  that  the  act  of 
Parliament  did  not  intend  to  comprehend  bonds 
of  that  nature ;  "for,*'  the  court  said,  "suppose 
a  bond  payable  at  instalments,  the  obligee  gets 
judgment  on  the  whole  penalty,  upon  a  breach 
of  payment  at  the  first  instalment ;  why,  even  a 
court  of  law  would  in  such  case  act  equitably, 
for,  upon  the  obligor's  applying  to  the  court 
there,  and  offering  to  pay  the  money  due  at 
the  Instalment,  and  agreeing  to  let  the  judg- 
ment stand  as  a  security  for  the  rest,  they  will 
relieve  the  party  on  payment  of  the  money 
then  due  and  costs." 

And  likewise,  in  Land  v.  Harris,  1  Strange, 
515,  in  an  action  upon  a  bond  conditioned  for 
the  payment  of  a  certain  sum  by  annual  instal- 
ments, the  proceedings  were  not  stayed  upon 
the  payment  of  the  instalment  due  and  costs, 
in  conformity  with  the  statute;  the  court  stat- 
ing that  the  obligee  must  not  be  put  to  the  ne- 
cessity of  so  many  several  actions  as  one  a 
year. 

But  Tldd  In  vol.  1,  page  543,  of  his  Prac- 
tice, says  that  later,  upon  the  "equity  of  the 
statute'*  in  suits  upon  annuity  and  instalment 
l)onds,  the  courts  stayed  proceedings  upon  pay- 
ment of  the  arrears  and  costs,  and  allowed 
Judgment  as  security  for  future  payments,  with 
a  stay  of  execution  until  they  became  due;  cit- 
ing   Bridges   V.    Williamson,    2    Strange,    814, 
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V.  Reynolds,  4  Md.  376;  Hardy  v.  Bern,  5 
T.  IL  636;  Tidd,  Pr.  4th  Am.  ed.  879,  643; 
Batiey  v.  Hollrook.  11  Gray,  212;  Meinert 
V.  Bottcher,  60  Minn.  204,  62  N.  W.  276; 
Rafnsey  County  Bldg.  Soo.  v.  Lawton,  49 
Minn.  362,  61  N.  W.  1163;  Orendorff  ▼.  t7<«, 
48  Md.  298;  Ridgely  v.  Lee,  3  Harr.  A,  M'H. 
94. 

The  judgment  having  been  inadvertently 
satisfied  without  oonsideration,  the  entry  of 
satisfaction  was  properly  corrected  to  cover 
the  damages,  interest,  and  costs  actually 
paid. 

Willard  v.  A.  Siegel  Qas-Fiwture  Co.  47 
Mo.  App.  1;  Vanderline  v.  Smith,  18  Mo. 
App.  66;  Weeks,  Attorneys  at  Law,  §§ 
219-232;  Inman  v.  Oriatcold,  1  Cow.  199; 
Seymour  v.  Mintum,  17  Johns.  169,  8  Am. 


Dec.  380;  LaughU)^  v.  Fairbanks,  8  Mo.  367; 
Cohen  v.  Camp,  46  Mo.  179;  McRoberts  v. 
Lyon,  79  Mich.  25,  44  N.  W.  160;  Arnold  v. 
Fuller,  1  Ohio,  458;  Johnson  ▼.  Provincial 
Ins.  Co.  12  Mich.  216,  86  Am.  Dec.  49. 

The  judgment  of  March  22,  1899,  is  the 
only  judgment  authorized  by  the  statute 
which  covers  the  case. 

Mo.  Rev.  Stat.  1889,  Sf  869-^71;  State  em 
rel.  Ozark  County  v.  Tate,  109  Mo.  265,  18 
S.  W.  1088;  Belkin  v.  Rhodes,  76  Mo.  643; 
Ross  v.  Ross,  83  Mo.  100 ;  Evans  v.  Fisher,  20 
Mo.  App.  647 ;  Wooldridge  v.  Quinn,  70  Mo. 
370;  State  v.  Jeffors,  64  Mo.  376;  Conlin  v. 
Lamont  Iron  Co.  116  Mich.  627,  74  N.  W. 
1004;  Birmingham  v.  Leonhardt,  2  Kan. 
App.  613,  43  Pac.  996;  Wilson  Seicing  MaoK 
Co.  V.  Lewis,  10  111;  App.   191 ;   People  v. 


where  the  defendant  was  given  leave  to  bring 
In  only  the  arrears  under  the  statute.  Pro- 
ceedings were  stayed,  also,  in  Moss  v.  Hardy, 
Barnes,  N.  C.  288,  upon  payment  of  the  instal- 
ment due ;  it  does  not  appear,  however,  in  what 
form  the  Judgments  were  rendered  in  those 
cases. 

But  In  Darby  v.  Wilkins,  2  Strange,  957, 
an  action  upon  a  bond  conditioned  for  the  pay- 
ment of  money  by  instalments,  also  cited  by 
Tldd,  the  court  says,  in  reference  to  the  stat- 
ute of  Anne,  that  it  related  to  a  case  of  bring- 
ing in  all  the  money  reserved  by  the  condition 
because  it  provided  that  the  bond  should  be 
absolutely  discharged,  but  that  *'withln  the  eq- 
uity of  the  statute  it  has  been  allowed  to  bring 
In  the  money  due  on  the  Instalments;"  and  the 
plaintiff  was  allowed  to  have  judgment  for  the 
whole,  but  not  to  take  out  execution  until  the 
payments  became  due.  However  Just  and  equi- 
table this  decision  may  be,  it  certainly  is  un- 
warranted by  the  statute  of  Anne,  and  putting 
it  there  by  the  phrase  "equity  of  the  statute" 
Is  most  unsatisfactory. 

In  Bonafous  v.  Rybot,  3  Burr.  1370,  the  bond 
was  conditioned  for  the  payment  of  a  gross 
sum  of  money  absolutely  at  a  day  certain,  but 
subsequently  it  was  agreed  that  the  money 
should  be  paid  In  four  instalments,  upon  de- 
fault In  any  of  which  the  defeasance  to  be 
void.  In  debt  upon  the  bond  upon  a  lapse  in 
the  payments,  it  was  argued,  in  opposition  to  a 
rule  to  stay  proceedings  upon  payment  of 
the  amount  due,  that  the  case  of  a  bond 
conditioned  for  the  payment  of  money  by 
Instalments  was  not  within  the  statute  of  Anne, 
which  was  conflned  to  common  and  ordinary 
bonds  conditioned  for  the  payment  of  a  lesser 
sum  at  a  day  certain,  and  did  not  extend  to 
bonds  conditioned  for  the  payment  of  money 
by  instalments, — at  least  until  all  the  days  of 
payment  were  past.  Lord  Mansfield,  however, 
thought  that  the  statute,  being  remedial,  ought 
to  have  a  most  liberal  construction,  and,  for 
the  advancement  of  Justice,  be  extended  to 
cases  not  nbcntioned  in  the  act,  and  stated 
that  he  could  see  no  doubt  as  to  bonds  condi- 
tioned for  the  payment  of  money  by  instalments 
being  included  within  the  act.  But  in  this  par- 
ticular instance,  the  bond  having  been  condi- 
tioned for  the  payment  of  a  gross  sum  at  a 
fixed  time,  the  failure  to  perform  the  subse- 
quent agreement  to  pay  by  instalments  rendered 
the  gross  sum  due,  and  so,  unless  the  plaintiff 
62  L.  R.  A. 


paid  the  principal  sum,  he  could  not  be  relieved 
from  the  penalty;  and  the  rule  was,  therefore, 
discharged. 

A  bond  for  the  payment  of  a  sum  certain  up- 
on a  given  day,  and  of  interest  in  the  meantime 
on  speclhed  days  anterior  to  the  day  fixed  for 
payment  of  the  principal,  upon  which  both 
principal  and  interest  were  due,  was,  because 
the  entire  sum  was  due  and  ascertainable  by 
computation,  held  to  be  within  the  statute  of 
Anne.  Smith  v.  Bond,  8  Maule  ft  S.  528,  10 
Ring.  125,  2  L.  J.  C.  P.  N.  S.  269. 

In  a  number  of  cases  of 'annuity  or  instal- 
ment bonds,  the  decisions  are  not  made  in 
reference  to  any  statute,  but  are  apparently  In- 
fluenced largely  by  the  act  of  8  ft  9  Wm.  III., 
passed  in  1697,  some  years  prior  to  the  pas- 
sage of  the  statute  of  Anne,  to  provide  for  the 
procedure  in  actions  upon  bonds  conditioned 
for  the  performance  of  covenants  or  agreements. 
In  regard  to  the  reason  and  necessity  for  this 
statute,  it  was  said,  in  Betts  v.  Burch,  4  Hurlst. 
ft  N.  506,  1  B'ost  ft  F.  485,  28  L.  J.  Bxch.  N.  S. 
207,  7  Week.  Rep.  546,  that  originally  a  plain- 
tiff recovered  the  debt  at  law,  then  that  courts 
of  equity  though  that  they  could  do  substantial 
Justice  by  setting  aside  the  agreement  and 
awarding  damages,  and  finally  the  legislature 
interferred,  and,  by  the  statute,  provided  that  no 
more  than  the  actual  damages  sustained  by 
the  breach  should  be  recoverable  at  law. 

Briefly,  the  provisions  of  the  statute  of  Wil- 
liam are  as  follows:  That  in  all  actions  com- 
menced "upon  any  bond  or  bonds,  or  on  any  per- 
sonal sum,  for  nonperformance  of  any  covenants 
or  agreements  in  any  indenture,  deed,  or  writ- 
ing contained"  the  plaintiff  may  assign  breach- 
es, and  the  Jury  may  -assess,  "not  only  such 
damages  and  costs  of  suit  as  hath  heretofore 
been  usually  done  in  such  cases"  (nominal  dam- 
ages for  the  detention  of  the  debt,  and  costs), 
but  also  damages  for  such  of  the  breaches  as 
are  proved,  and  "the  like  Judgment  shall  be 
entered  on  such  verdict  as  heretofore  hath  been 
usually  done  in  such  like  actions ;"  and,  upon 
payment  of  the  damages  so  assessed  with  costs, 
and  all  reasonable  costs  and  charges  of  execu- 
tion, a  discharge  is  to  be  entered  of  record; 
"but,  notwithstanding,  in  each  case  such  Judg- 
ment shall  remain,  continue,  and  be  as  a  fur- 
ther security  to  answer  to  the  plaintiff  .  .  . 
such  damages  as  shall,  or  may,  be  sustained  for 
further   breach"   of   the   bond,   which   plaintiff 
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CompheTy  14  111.  447;  Dent  v.  Davison,  52 
111.  109;  McDole  v.  McDole,  106  111.  452. 

The  judgment  appearing  of  record  is  sub- 
ject to  be  corrected  on  motion  for  irregular- 
ity within  three  years  after  the  term  at 
which  such  judgment  was  rendered. 

Mo.  Rev.  Stat.  §  2235;  Qille  v.  Emmons, 
68  Kan.  118,  48  Pac.  569;  Com  Exch.  Bank 
V.  Bhje,  119  N.  Y.  414,  23  N.  E.  805;  Rous- 
set  V.  Boyle,  45  Cal.  64;  Drey  fuss  v.  Tomp- 
kins, 67  Cal.  339,  7  Pac.  732;  Cauthom  v. 
Berry,  69  Mo.  App.  404 ;  Fletcher  v.  Coombs, 
68  Mo.  430;  Jillett  v.  Union  Nat,  Bank,  66 
Mo.  304;  Harlan  v.  Moore,  132  Mo.  483,  34 
S.  W.  70;  State  v.  Bockstruck,  136  Mo.  335, 
38  S.  W.  317;  Cullum  v.  Batre,  2  Ala.  415; 
Maxon  v.  Chicago,  M.  &  St.  P.  R.  Co,  67 
Iowa,  226,  25  N.  W.  144;   Mahaffy  v.  Ma- 


haffy,  63  Iowa,  56,  18  N.  W.  685;  Boyle  v. 
Connelly,  2  Bibb,  7;  Doty  v.  Rigour,  9  Ohio 
St.  519;  Payne  v.  Ulmfir,  1  Walk.  (Pa.) 
516;  Chestnutt  v.  Pollard,  77  Tex.  86,  13 
S.  W.  852;  Hurlhut  v.  Lang,  10  Tex.  Civ. 
App.  168,  29  S.  W.  1109;  Birmingham  Nat. 
Bank  v.  Mayer,  104  Ala.  634,  16  So.  520; 
Doe  ex  dem.  Brown  v.  Oicen,  2  Blackf.  452; 
Smith  V.  Todd,  3  J.  J.  Marsh.  298;  Hood  v. 
Spaeth,  51  N.  J.  L.  129,  16  Atl.  163. 
The  judgment  was  properly  corrected.  ' 
Kiehl  V,  Com,  18  W.  N.  C.  605,  6  Atl- 
389;  Thatcher  v.  Taylor,  3  Munf.  249;  Ex- 
change Nat,  Bank  v.  Allen,  68  Mo.  474; 
Downing  v.  Still,  43  Mo.  309 ;  DeKalb  Coun- 
ty V.  Hixon,  44  Mo.  341;  Jones  v.  St.  Jo- 
seph F.  d  M.  his.  Co.  55  Mo.  342;  Phillips 
V.  Evans,  64  Mo.  17;  Pockman  v.  Meatt,  49 


may  suggest  by  scire  facias,  and  obtain  an  as- 
sessment of  his  damage  by  a  Jury  upon  a  writ 
of  inquiry,  and  execution  awarded,  as  above, 
and  so  on,   toties  quoties. 

Thus,  In  Tlghe  v.  Crafter,  2  Taunt.  387,  the 
court  held  that  they  could  not  stay  the  pro- 
ceedings upon  payment  of  the  amount  due  and 
costs,  as  the  bond  was  forfeited;  but  that  they 
would  see  what  could  be  done  to  restrain  the 
execution,  if  the  plaintiff  should  levy  more  than 
was  fit.  The  court.  In  Smith  v.  Bond,  3  Maule 
&  S.  528,  10  Blng.  125,  2  L.  J.  C.  P.  N.  S.  269, 
remarks  that  this  case  fails  within  the  statute 
of  William  as  to  the  judgment  standing  as  se- 
curity for  the  future. 

Later,  In  Masfon  ▼.  Touch et,  2  W.  Bl.  708, 
upon  a  motion  to  stay  proceedings  upon  pay- 
ment of  the  interest  due,  which  was  payable 
In  half-yearly  Instalments,  the  court  merely  or- 
dered judgment  for  the  whole  to  be  rendered 
with  stay  of  proceedings  upon  payment  of  the 
interest  due. 

Plaintiff  was  held  entitled  to  a  judgment  for 
the  whole  penalty  to  stand  as  security,  in  Van 

Sandau   v.   ,    1    Barn.    &      Aid.   214,    18 

Revised  Rep.  473,  an  action  brought  upon  a  de- 
fault In  the  payment  of  Interest  on  a  bond  in 
a  penal  sum  conditioned  for  the  payment  of  a 
lesser  sum  at  a  certain  date  with  interest  In  the 
meantime  payable  In  half-yearly  Instalments. 
The  decision  Is  not  made  in  reference  to  any 
statute,  although  one  of  the  counsel  cited  the 
statute  of  William. 

A  judgment  entered  upon  an  annuity  bond 
upon  a  lapse  In  payments  was  ordered,  In  Howel 
V.  Hanforth,  2  W.  Bl.  843,  to  stand  as  security 
for  future  arrears,  with  liberty  to  apply  to 
the  court  from  time  to  time  to  sue  out  fresh 
executions  thereon.  ■ 

Judgment  was  entered  for  the  penalty  in  an 
annuity  bond  and  execution  issued  for  that 
amount  beside  fees.  In  Ogllvle  v.  Foley,  2  W. 
Ul.  1111 ;  but  the  court  ordered  the  overplus 
beyond  what  would  satisfy  the  arrears  of  the 
annuity  refunded,  and  that  the  judgment  should 
stand  as  a  security,  with  liberty  to  take  out 
execution  as  future  arrears  should  arise. 

A  case  standing  on  its  own  merits  Is  Gow- 
lett  V.  Hanforth,  2  W.  Bl.  958, — an  action  on 
a  bond  conditioned  to  pay  a  certain  sum  by  In- 
stalments;  and.  If  default  were  made  In  the 
payment  of  any  one  or  more  of  the  Instalments, 
then  the  bond  to  stand  In  force  for  the  whole 
principal  and  Interest  remaining  due  and  un- 
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paid.  It  was  held  that,  on  account  of  this 
special  condition,  the  defendant  was  not  enti- 
tled to  have  proceedings  stayed  upon  payment 
of  the  Instalments  due  with  costs,  under  ei« 
ther  the  statute  of  Anne,  or  William. 

And  so,  in  James  v.  Thomas,  5  Barn.  &  Ad. 
40,  2  Nev.  &  M.  663,  2  L.  J.  K.  B.  N.  S.  207, 
an  action  on  a  bond  with  a  penalty  conditioned 
for  the  payment  of  money  at  a  certain  day  and- 
Interest  In  the  meantime,  with  an  agreement 
that  the  principal  should  become  demandable  up- 
on any  default  in  the  payment  of  interest.  It  waa 
held  that  judgment  should  be  rendered  for  the- 
whole  principal  sum,  and  execution  awarded 
therefor,  and  not  merely  for  the  arrears  of  in- 
terest. 

Then,  there  are  a  number  of  strong  and  oft- 
cited  cases  expressly  to  the  effect  that  annuity 
and  instalment  bonds  are  within  and  governed, 
by  the  statute  of  William,  as  in  Collins  v.  Col- 
lins, 2  Burr.  820,  2  Kenyon,  530,  an  action 
of  debt  upon  a  bond  for  the  payment  of  an  an- 
nuity during  the  life  of  a  parent,  and  also  for 
maintaining  him  in  food  and  lodging,  where  it 
was  concluded  that,  while  the  action  was  with- 
in a  statute  allowing  set-off  to  actions  in  debt 
on  bonds,  and  prescribing  that  judgment  should 
then  be  entered  for  no  more  than  appeared  to 
be  justly  and  truly  due  the  plaintiff,  and  not 
for  the  penalty  for  the  bond,  nevertheless,  in 
order  to  prevent  the  matter  becoming  rem  fu- 
dicatamt  so  that  plaintiff  could  not  recover  for 
any  future  payments  to  become  due  upon  the 
bond,  since  it  appeared  that  the  whole  debt  was 
not  paid,  the  judgment  must  also  direct  that 
the  penalty  remain  as  security  for  future 
breaches,  according  to  8  &  9  Wm.  III.,  execu- 
tion to  be  stayed,  however,  upon  payment  of  the 
sum  really  due. 

And  in  Walcot  v.  Gouldlng,  8  T.  R.  126.  the 
court  held  It  to  be  established  that  a  bond 
conditioned  for  the  payment  of  an  annuity  was 
within  the  statute  of  William. 

So,  in  Wllloughby  v.  Swlnton,  6  East,  550, 

2  Smith,  663,  a  bond  conditioned  for  the  pay- 
ment of  a  certain  sum  by  instalments  was  held 
within  the  statute,  in  analogy  to  the  rule  In 
annuity  bonds. 

It    Is   stated,    arguendo,  in    Smith   v.    Bond, 

3  Maule  &  S.  528,  10  Blng.  125,  2  L.  J.  C.  P. 
N.  S.  269,  that  annuity  bonds,  and  bonds  for 
money  payable  by  instalments,  are  within  the 
statute  of  William.  Other  authorities  to  the 
same  effect  are  2  Archbold,  Pr.  522;  7  Bacon, 
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Mo.  345;  Smith  v.  Best,  42  Mo.  185;  State 
ex  rel.  Abrahams  v.  Cross,  6  Ind.  387;  Lor- 
ing  V.  Oroomer,  110  Mo.  632,  19  S.  W.  950; 
Freeman,  Judgm.  4th  ed.  §  38;  Black, 
Judgm.  9§  106,  162;  State  ex  rel.  Brown  v. 
White,  76  Mo.  App.  261;  Qxcin  v.  Waggoner, 
116  Mo.  143,  22  S.  W.  710;  Cameron  v. 
Boyle,  2  G.  Greene,  154;  Bourne  v.  Ballet, 
1    Caines,  517. 

The  satisfaction  was  properly  reversed, 
corrected,  and  amended. 

State  use  of  State  Bank  t.  Martin,  20 
Ark-  629;  Martin  v.  Bank  of  the  State,  20 
Ark.  636;  Winter  v.  Kansas  City  Cable  R. 
Co.  160  Mo.  169,  61  S.  W.  606;  Stewart  v. 
Armel,  62  Ind.  693;  Kirk's  Appeal,  87  Pa. 
243,  30  Am.  Rep.  357;  Roberts  v.  tJelson, 
22   Mo.  App.   28;   Faughman  v.  Elizabeth, 


68  N.  J.  L.  309,  33  Atl.  212;  McNeal  v. 
Hunt,  6  Kan.  App.  670,  60  Pac.  63;  Bogle 
y.  Bloom,  36  Kau.  512,  13  Pac.  793;  Deland 
y.  Hiett,  27  Cal.  611,  87  Am.  Dec.  102; 
Cumber  v.  Wane,  1  Strange,  426,  1  Smith 
Lead.  Cas.  147;  Beers  y.  Hendrickson,  6 
Robt.  63;  Wilson  y.  Stilwell,  14  Ohio  St. 
464;  Eaggin  v.  Clark,  61  Cal.  1;  Shan- 
non V.  Woolard,  12  Lea,  663 ;  Ryan  y.  Ward, 
48  N.  Y.  204,  8  Am.  Rep.  639;  Heintz  v. 
Pratt,  54  111.  App.  616;  Fuller  y.  Baker,  48 
Cal.  632;  Freeman,  Executions,  3d  ed.  §§ 
63,  54;  Dundee  Nat.  Bank  v.  Wood,  30  N. 
Y.  S.  R.  607,  9  N.  Y.  Supp.  351;  Murphy 
y.  Flood,  2  Grant  Cas.  411;  Mechanics^ 
Bank  y.  i/tnf/iome,  19  Johns.  244. 

The  statute  was  read  into  the  bond  at  its 
execution,  became  a  part  of  the  judgment, 


Abr.  270 ;  Galnsford  v.  Griffith,  1  Wms.'  Saund. 
5S.  note  a;  Roberts  t.  Mariett,  3  Wms.*  Saund. 
187.  note  2. 

Thus,  it  is  apparent  that  a  decided  conflict 
exists  on  this  point,  with  the  weight  of  author- 
ity, howeyer,  In  favor  of  the  latter  proposi- 
tion, the  true  solution  to  which  would  seem  to 
be  as  expressed  in  the  opinions  in  Burnsidb  v. 
Wand,  that  annuity  and  instalment  bonds  are 
not  strictly  within  either  statute,  as  one  pro- 
Tides  for  honds  with  a  condition  of  defeasance 
to  make  void  the  "same  upon  payment  of  a 
lesser  sum  at  a  day"  certain,  and  the  other  for 
all  bonds  conditioned  for  the  performance  of 
covenants  or  agreements,  and  was  made  to  in- 
clude bonds  conditioned  for  the  payment  of 
money  only  hy  the  construction  put  upon  it 
by  the  courts. 

e.  Exceptions  to  the  scope  of  8  d  9  Wm.  III. 

The  statute  of  William  has  been  construed 
not  to  apply  to  ball  bonds,  upon  which 
final  judgment  was  allowed  to  be  entered  up 
In  Moody  v.  Pheasant,  2  Bos.  &  P.  446,  without 
executing  a  writ  of  Inquiry.  Selby  v.  Serres,  B. 
41  Greo.  III.  K.  B.,  is  cited  to  the  same  propo- 
sition  in   1   Tidd,   584. 

Nor  to  replevin  bonds  In  an  action  upon 
which  it  was  held.  In  Mlddleton  v.  Bryan,  3 
Maule  &  S.  155,  that  the  plaintiff  might  tax  the 
costs  and  issue  execution  for  the  costs  and  the 
amount  of  the  goods  distrained  as  indorsed  on 
the  replevin  bond  without  executing  a  writ 
of   inquiry. 

Nor  to  petitioning  creditor's  bond  in  banlE- 
ruptcy  proceedings  (Smith  v.  Broomhead,  7 
T.  B.  301,  and  Smlthey  v.  Edmonson,  3  East, 
22),  because  the  chancellor  is  expressly  empow- 
ered by  5  Geo.  II.  chap.  30,  {  28,  to  aSsess  the 
damages  in  such  cases. 

Nor  to  post-obit  bonds  (Murray  v.  Stair,  2 
Barn.  &  C.  82,  3  Dowl.  &  R.  278,  26  Revised 
Rep.  283),  as  the  whole  sum  that  the  defendant 
could  ever  be  entitled  to  becomes  due  at  one 
time,  and  there  is,  therefore,  no  occasion  for 
an  assessment  of  damages  which  are  the  sub- 
ject of  computation  only.  It  seems  to  have 
been  held  that  such  bonds  are  within  the  stat- 
ute of  Anns. 

A  suggestion  In  Wardell  ▼.  Fermor,  2  Campb. 
285,  that  the  post-obit  bond  in  suit  was  within 
the  statute  of  William  is  said  by  the  reporter 
to  have  been  considered  quite  superfluous. 

Citing  the  last  case,  and  holding  to  the  same 
C2  L.  R.  A. 


effect,  is  Cardozo  v.  Hardy,  2  J.  B.  Moore,  220. 

Nor  to  a  bond  for  the  replacement  of  stock. 
Savllle  T.  Jackson,  13  Price,  715,  where  noth- 
ing remained  to  be  done  after  the  judgment, 
and  the  obligation  was  wholly  at  an  end  and 
intended  to  be  satisfied  thereby. 

Nor  to  any  bond  where  the  damages  to  be 
assessed  by  the  Jury  would  be  calculated  to 
meet  and  satisfy  the  ^itlre  condition  of  the 
bond.  Smith  v.  Bond,  10  Blng.  125,  3  Maule 
a  S.  528,  2  L.  J.  C.  P.  N.  S.  269.  It  is  said, 
obiter,  in  this  decision  that  ^e  great  object  of 
the  statute  of  William  was  to  take  away  the 
necessity  of  applying  for  relief  to  a  court 
of  equity,  and  that,  on  this  principle,  replevin 
and  bail  bonds  are  held  not  to  be  within  the  act, 
because  the  court  can  in  those  cases  relieve  the 
defendant  without  his  being  obliged  to  file  a  bill 
in  equity.  • 

Further  authorities  specifying  and  discuss- 
ing generally  the  obove  exceptions  to  the  stat- 
ute, are  2  Archbold,  Pr.  522 ;  Galnsford  v. 
Griffith,  1  Wms.'  Saund.  58,  note  a;  and  1  Tidd, 
Pr.  584. 

d.  Form- of  judgment  under  statute  8  d  9  Wm. 
III. 

An  authority  of  general  value  In  regard  to 
the  statute  Is  the  note  attached  to  Galnsford 
v.  Griffith,  1  Wms.*  Saund.  51,  an  action  of 
debt  on  a  bond  conditioned  for  the  performance 
of  covenants,  in  which  Judgment  was  rendered 
for  the  plaintiff  for  the  debt  and  also  for  dam- 
ages sustained  on  account  of  the  detention,  with 
costs.  In  the  note,  the  reporter  states  that  at 
the  time  of  the  decision  in  this  case  plaintiff 
not  only  had  judgment  to  recover  the  penalty 
of  the  bond  together  with  his  costs,  but  was 
also  entitled  to  take  out  execution  for  the  whole 
without  any  regard  to  the  damages  which  he 
had  actually  sustained  by  the  breech ;  and 
that  It  was  so  until  the  statute  8  &  9  Wm.  III. ; 
that  this  statute  was  meant  to  meet  the  case 
of  nonperformance  of  covenants  and  agreements 
secured  by  bonds,  when  the  covenants  were  to 
be  performed  at  different  times,  or  the  money 
paid  by  instalments.  The  reporter  also  states 
that  the  statute  applies  only  to  actions  of  debt, 
— that,  if  plaintiff  sue  either  in  covenant  or  as- 
sumpsit, according  to  whether  the  instrument  Is 
under  seal  or  not,  the  judgment  is  for  the  dam- 
ages found  by  the  Jury  and  no  more,  and  can- . 
not  possibly  stand  as  security  for  furth^[^ 
breaches.  O 
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and  the  action  of  the  clerk  in  interpolat- 
ing the  pravision  for  satisfaction  in  the  last 
clause  of  the  judgment  was  mischievous, 
unauthorized,  and  void,  and  was  properly 
set  aside. 

Snowden  v.  State,  8  Mo.  484;  Houck  v. 
Cross,  67  Mo.  151;  Kerr  v.  Qallovcay,  94 
Tex.  641,  64  S.  W.  858;  Bronson  v.  Kinzie, 
1  How.  319,  11  L.  ed.  143;  McCraoken  v. 
Haytcard,  2  How.  612,  11  L.  ed.  399;  Hicks 
V.  Scofield,  121  Mo.  388,  25  S.  W.  755;  Hill 
V.  St.  Louis,  159  Mo.  168,  60  S.  W.  116; 
Ea  parte  Cohen,  159  Mo.  662,  60  S.  W. 
1031;  State  ex  rel,  Orimm  v.  Manhattan 
Rubber  Mfg.  Co,  149  Mo.  212,  50  S.  W.  321; 
State  V.  Qilmore,  141  Mo.  512,  42  S.  W. 
817;  State  ex  rel.  St.  Louis  v.  Laclede  Gas- 
light Co.  102  Mo.  485,  14  S.  W.  974,  15  S. 


W.  383;  State  T.  Grant,  79  Mo.  122,  49  Am. 
Rep.  218;  Collins  v.  German  American 
Mut.  Life  Asso.  85  Mo.  App.  245;  St.  Louis 
use  of  Duff  y.  Karr,  85  Mo.  App.  608; 
Stephenson  v.  Jones,  84  Mo.  App.  254;  Rus- 
chenbcrg  v.  Southern  Electric  R.  Co.  161 
Mo.  70,  61  S.  W.  026. 

This  court,  when  this  state  adopts  a  stat- 
ute, or  the  controlling  words  of  a  statute, 
from  a  foreign  country  or  another  state, 
adopts  the  construction  there  put  upon  it 

Skouten  ▼.  Wood,  57  Mo.  380;  Skrainka 
v.  Allen,  76  Mo.  384;  St.  Louis  Nat.  Bank 
V.  Hoffman,  74  Mo.  App.  203;  State  v. 
Chandler,  132  Mo.  155,  33  S.  W.  797. 

Our  statute  on  penal  bonds  being  substan* 
tially  copied  from  8  and  9  Wm.  III.  chap. 
11,  S  8,  and  4  Anne,  chap.  16,  the  English 


In  regard  to  the  speclflc  question  as  to  the 
form  of  Judgment,  the  reporter  states  that,  un- 
der the  statute,  it  is  to  be  entered  as  before, — 
that  Is,  to  recover  the  debt  and  damages  for  its 
detention,  with  costs;  whereupon  execution  Is 
sued  out  to  levj  the  debt  and  costs  recovered 
by  the  Judgment,  but  Indorsed  to  levy  only  the 
damages  assessed  for  the  breaches,  with  all 
reasonable  costs  and  charges;  that  no  special 
Judgment  for  the  damages  assessed  seems  to  be 
required  by  the  statute ;  that  there  can  be  only 
the  one  Judgment,  vie.,  the  old  one  for  the  debt 
with  damages  for  its  detention  and  costs. 

An  objection  was  made  to  the  form  of  the 
Judgment,  in  Goodwin  v.  Crowie,  1  Cowp.  357, 
an  action  in  debt  to  recover  for  the  nonper- 
formance of  the  covenant  of  a  bond.  It  was 
insisted  that  the  Judgment  which  was  entered 
for  the  whole  penaHy  should  have  been  entered 
only  as  security,  but  the  court  held  that  the 
statute  did  not  operate  to  change  the  form  of 
entry  of  the  Judgment  in  any  way,  which,  as 
before,  was  properly  entered  for  the  full  penal- 
ty of  the  bond,  although  it  in  fact  stood  only  as 
security  for  the  damage  sustained,  and  execu- 
tion could  be  taken  out  only  for  the  damage 
really  suffered,  found  by  the  assessment  there- 
of upon  breaches  assigned  after  Judgment. 

In  Hankin  v.  Broomhead,  8  Bos.  &  P.  007, 
an  action  on  a  bond  with  a  penalty  conditioned 
for  the  performance  of  covenants,  after  Judg- 
ment by  default  was  entered  for  the  debt  and 
damages  for  its  detention,  with  costs,  a  fur- 
ther judgment  was  entered  for  the  damages 
assessed  upon  a  writ  of  inquiry  as  to  the  breach- 
es assigned,  without  any  statement  that  it  was 
in  lieu  of  the  first  Judgment,  but  only  entering 
a  remittitur  as  to  the  costs.  As  a  preliminary 
to  his  decision,  the  Judge  writing  the  opinion 
said:  "I  am  sorry  to  find  that  none  of  the 
courts  have  ever  been  moved  as  to  the  proper 
mode  of  entering  up  Judgments  under  the  stat- 
ute of  William  in  cases  of  this  kind.  At  com- 
mon law,  no  doubt  the  party  was  entitled  to 
take  his  Judgment  for  the  penalty  in  the  bond, 
and  the  defendant  could  only  obtain  relief 
through  the  interposition  of  a  court  of  equity, 
which  would  direct  an  issue  of  quantum  damni- 
tlcatus,  and  prevent  any  execution  being  en- 
forced for  more  than  the  damages  actually  sus- 
tained. To  avoid  so  circuitous  a  mode  of  re- 
lief, and  to  afford  to  parties  the  benefit  of  the 
above  equitable  execution,  the  statute  of  Wil- 
liam was  passed."  The  decision  arrived  at  was 
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that  the  second  Judgment  with  the  remittitur 
of  costs  should  be  reversed  and  that  the  first 
Judgment  stand  unimpcached. 

e.  Summary. 

Briefly,  the  following  is  the  situation  accord- 
ing to  the  English  cases  and  statutes : 

In  all  actions  in  debt  upon  bonds  in  a  penal 
sum  conditioned  for  the  payment  of  a  lesser 
sum  at  a  day  certain,  the  court  gives  Judgment 
to  discharge  the  bond  according  to  4  &  5  Anne, 
chap.  10,  upon  payment  of  the  principal  and  in- 
terest due  with  costs. 

In  all  actions  in  debt  upon  bonds  conditioned 
for  the  performance  of  covenants  or  agreements, 
provided  for  by  8  ft  9  Wm.  III.,  Judgment  is 
rendered  for  the  penalty,  nominal  damages  for 
its  detention  with  costs,  and  execution  issued 
for  the  same,  but  indorsed  to  be  discharged  up- 
on payment  of  the  real  damage  suffered  as  as- 
sessed by  the  Jury  upon  the  breaches  assigned: 
the  Judgment  to  stand  as  security  for  further 
breaches  toties  quotlea. 

Included  within  the  scope  of  the  latter  stat- 
ute by  construction  are  annuity  and  instalment 
bonds. 

Excluded,  are  ball  bonds,  replevin  bonds,  post- 
obit  bonds,  petitioning  creditor's  bonds  in  bank- 
ruptcy proceedings,  and,  theoretically,  all  oth- 
er bonds  where  the  damages  to  be  assessed 
would  be  calculated  to  meet  and  satisfy  the  en- 
tire condition  of  the  bond. 

The  main  distinction  as  to  the  form  of  Judg- 
ment under  these  statutes  seems  to  be  that 
only  In  those  cases  where  the  bond  was  within 
the  scope  of  the  statute  of  William  was  pro- 
vision made  that  the  Judgment  remain  as  secur- 
ity for  future  breaches.  There  Is  little  rea- 
son for  supposing  that  at  this  time  the  Judg- 
ment was  not  uniformly  pro  forma  for  the  pen- 
alty, although  in  fact  discharged  in  the  one 
case  by  the  payment  of  the  principal,  interest, 
and  costs,  and  in  the  other  execution  was  al- 
lowed to  issue  only  for  the  damages  assessed. 
Judgment  had  certainly  always  been  rendered 
for  the  penalty,  and  the  form  was  expressly  left 
unchanged  by  the  statute  of  William,  so  that  it 
seems  fair  to  assume  that,  had  the  statute  of 
Anne,  passed  nearly  ten  years  later,  been  in- 
tended to  vary  the  rule,  the  Intentlsn  would 
have  been  stated  in  explicit  terms. 
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cases  and  authorities  should  have  great 
weight  in  its  interpretation. 

Their  uniform  interpretation  is  that,  on 
a  bond  for  payment  of  an  annuity,  or  for 
payment  of  money  in  instalments,  judgment 
was  given  for  the  amount  of  the  penalty, 
execution  for  amount  due,  and  the  judg- 
ment stood  as  security  for  further  breaches. 

19  Enc.  PI.  &  Pr.  p.  290;  Qainsford  v. 
Griffith,  1  Wms.,  Saund.  58,  note  1 ;  2  Bou- 
vier,  Law  Diet.  961;  Young  v.  Reynolds ,  4 
Md.  383;  Collins  v.  Collins,  2  Burr.  826; 
Lee  V.  Lester,  18  L.  J.  C.  P.  N.  S.  312;  Fos- 
ter, Scire  Facias,  43,  44,  ^44;  Willoughby 
V.    Stcinton,   6  East,   550;    Van   Sandau   v. 

,  1  Bam.  &  Aid.  214;  Battey  v.  Mol- 

brook,  11  Gray,  212;  Waldo  v.  Fobes,  I 
Mass.  10;  Boicne  v.  Hallet,  1  Caines,  517; 


Woodr.  Wood,  3  Wend.  454;  Thatcher  v. 
Taylor,  3  Munf.  249. 

A  court  of  law  by  its  judgment  declares 
the  conclusion  of  the  law  upon  the  facts 
proved,  and  leaves  the  party  to  the  proper 
process  to  enforce  it. 

Kramer  v.  Rebman,  9  Iowa,  114;  Houok 
V.  Cross,  67  Mo.  151. 

The  clerk  has  no  authority  to  enter  judg- 
ment for  any  other  sum  than  that  the  ver- 
dict and  statute  call  for. 

Robostclli  V.  Vew  York,  N,  H,  d  E,  B, 
Co.  34  Fed.  507. 

If  the  clerk  fails  to  enter  the  judgment, 
or  enters  an  erroneous  one,  the  court  may, 
at  a  subsequent  term,  order  the  entry  of  the 
correct  one  nunc  pro  tunc, 

Hyde  v.  Curling,  10  Mo.  359;   Turner  v. 


II.  Proper  form   of  judgment    {under  statutes 
end  decisions  in  United  States), 


a.  In  general. 
The     English     statutes,     substantially, 


are 


adopted  In  many  of  the  states,  or  statutes  mod- 
eled from  them,  and,  therefore,  the  same  ques- 
tions as  to  the  form  of  judgment  arise  here 
as  in  England ;  but  also,  along  with  the  tenden 


Judgment  by  confession  was  held  properly 
entered  for  the  penalty  of  a  bond  conditioned 
for  the  payment  of  a  lesser  sum,  in  Latrobe 
Bldg.  &  L.  Asso.  V.  Fritz,  152  Pa.  224,  25  Atl. 
558,  the  burden  being  upon  the  obligor  to  show 
that  she  had  paid  the  sum  conditioned  to  be 
paid,  and  to  have  the  Judgment  corrected. 

At  the  foot  of  a  bond  in  the  penalty  of  a  cer- 
tain  sum    conditioned    for    the   payment   of   a 


cy  to  abolish  all  Actions  and  simplify  procedure,  i  ^^^^^  8"™  was  a  writing  signed  by  another, 
a  few  cases  have  put  forth  the  reasonable  doc-  I  stating  that  he  bound  himself  as  security  for 
trine  that,  where  there  are  no  further  breaches  *^«  ^^^  mentioned  In  the  condition.  This  was 
possible  on  the  bond,  and  therefore  no  necessity  ^«*^  »  joint  obligation,  but  by  a  divided  court. 
that  the  judgment  stand  as  security,  it  may  be  '  ^^^  judgment  rendered  for  the  penalty  to  be 
entered  merely  for  the  damages  assessed  or  the  '  oischarged   by   the  payment  of   the   sum   men 


amount  really  due.  Decisions  to  this  effect, 
however,  are  yet  so  few  and  scattering  as  to 
weigh  but  little  against  the  great  mass  of 
authorities  which  follow  the  common-law  form 
and  direct  in  all  actions  in  debt  on  penal  bonds 
a  Judgment  pro  forma  for  the  penalty. 

But  a  tendency  is  also  observable  In  quite  a 
number  of  cases  to  treat  a  departure  from  the 
strict  common-law  form,  with  decided  leniency, 
and,  with  the  decisions  above  referred  to,  per- 
haps indicates  the  approach  of  the  not  unde- 
sired  result  of  a  judgment  merely  for  the  dam- 
age sustained  or  amount  due  upon  a  breach  of 
a  penal  bond  in  those  instances  where  there  are 
oo  further  breaches  possible,  and  therefore  no 
necessity  of  a  judgment  for  the  penalty  to  stand 
as  security. 

For  convenience,  it  has  been  deemed  desirable 
to  treat  the  different  classes  of  bonds  under  the 
various  heads,  although  the  same  rules,  with 
a  few  exceptions,  govern  all. 

Ik  When  the  condition  is  for  the  payment  of  a 
sum  certain  at  a  day  certain. 

This  is  the  class  of  bonds  provision  for  which 
was  made  by  the  statute  of  Anne,  referred  to  in 
supra,  I.  a. 

In  the  very  few  decisions  found  In  this  coun- 
try on  bonds  of  this  description  judgment  pro 
forma  for  the  penalty  seems  to  be  the  recog- 
nized rule  with  a  few  exceptions. 

The  court  stated.  In  Moore  v.  Fen  wick,  Gil- 
mer (Va.)  214,  an  action  In  debt  upon  a  money 
bond,  that  judgment  was  to  be  rendered  for  the 
penalty,  to  be  discharged  by  the  payment  of  the 
principal  money  and  the  Interest  due  thereon, 
and  for  that  reason,  among  others,  reversed  the 
judgment  which  was  rendered  for  the  sum 
found  due  by  the  Jury, 
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tioned  in  the  condition,  with  Interest.  Atwell 
V.  Towles,  1  Munf.  175. 

In  liobblns  v.  Long,  16  N.  J.  Eq.  59,  the  ques- 
tion Is  whether,  in  an  actlen  at  law  upon  a  bond 
for  the  payment  of  money  only,  recovery  may  be 
had  beyond  the  penalty;  but  the  following 
statement  of  the  court,  arguendo,  is  not  unin- 
teresting :  "The  English  penal  bond  Is,  In  form, 
an  anomaly.  The  bond  Is  not  given  for  the  ac- 
tual debt,  but  for  the  penal  sum,  with  condi- 
tion that,  if  the  real  debt  and  Interest  are  paid 
at  maturity,  the  bond  Is  satisfied.  If  not  paid 
at  maturity,  the  bond  is  unsatisfied,  and  the 
penal  sum  has  become  the  real  debt.  So  the 
courts  of  law  held.  Equity  said,  no ;  whatever 
may  be  the  form  in  substance,  the  amount  of 
the  obligation  Is  a  mere  penalty  whIcL  the  ob- 
ligee shall  not  enforce.  He  is  entitled  only  to 
the  principal  and  interest  of  the  real  debt.  Aft- 
er a  long  struggle,  with  the  history  of  which 
we  are  all  familiar,  equity  triumphed.  What 
purports  to  be  In  form  the  real  debt  Is  but  the 
penalty.  The  form  Is  retained,  the  substance  is 
changed.** 

In  an  action  in  debt  on  a  bond  conditioned 
for  the  payment  of  a  certain  sum  on  demand, 
judgment  was  rendered  for  the  penalty,  to- 
gether with  damages  assessed,  and  costs,  to  be 
discharged  by  the  payment  of  the  sum  named 
In  the  condition  with  interest,  and  the  dam- 
ages and  costs.  The  damages  assessed  exceed- 
ed those  laid  in  the  writ.  The  judgment  was 
held  erroneous,  because  it  gave  damages  ex- 
ceeding those  laid  In  the  writ,  and  also  be- 
cause the  principal  sum  conditioned  to  be  paid, 
with  the  interest  directed  to  be  paid  thereon, 
exceeded  the  penalty  of  the  bond.  The  court 
stated  that  judgment  ought  to  have  been  for 
the  penalty  and  damages  not  exceeding  those 
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Christy,  50  Mo.  145;  Priest  ▼.  McMaster, 
62  Mo.  60;  Bruaie  v.  Peck,  62  Hun,  248, 
16  N.  Y.  Supp.  645;  P^trie  v.  Hamilton  Col- 
lege, 92  Hun,  81,  36  N.  Y.  Supp.  636;  Bum- 
ing  V.  Burkhardt,  34  Wis.  585;  Williama  v. 
Hayee,  68  Wis.  248,  32  N.  W.  44;  Moeea  v. 
Eagle  A  P.  iffy.  Co.  68  Ga.  241 ;  Beely  v. 
Pelton,  63  HI.  101;  £eam  ▼.  Bridgera,  111 
N.  C.  269,  16  S.  E.  391;  Tunatall  v.  Schoen- 
pflung,  4  Baxt.  43;  Stevena  v.  Lee,  70  Tex. 
279,  8  S.  W.  40;  Seattle  &  if.  R,  Co.  v. 
Johnson,  7  Wash.  97,  34  Pac.  567;  Comcay 
V.  Day,  79  Ind.  318;  ^ell  v.  Dayton,  47 
Minn.  257,  49  N.  W.  981;  iftW  v.  Hoover,  5 
Wis.  386,  68  Am.  Dec.  70;  State  ex  rel. 
Taylor  v.  DeUtfield,  69  Wis.  264,  34  N.  W. 
123;  Springfield  Lighting  Co.  v.  Hobart,  98 
Mo.  App.  227,  68  S.  W.  942;  Smith  v.  Myers, 


5  Blackf.  223;  Bacon  v.  Lincoln,  2  Cusb. 
124;  Hunt  v.  (riim^  19  Wend.  90;  Smith 
y.  Hood,  25  Pa.  218,  64  Am.  Dc^c.  692; 
Doty  V.  Rigour,  9  Ohio  St.  519;  Pal  ton  v. 
Massey,  2  Hill  L.  475;  De  ffymcZ  v.  Soot- 
iish'American  Mortg.  Co.  80  Tex.  493,  16  S. 
W.  311. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  St.  Louis,  amending,  by  a 
nu7U)  pro  tunc  order,  dated  March  22,  1899, 
a  judgment  theretofore  entered  by  that 
court  on  April  29,  1898. 

It  is  said  that  the  circuit  court  had  pow- 
er to  enter  the  nunc  pro  tunc  order  upon 
either  one  of  two  grounds,  to  wit:     First, 


in  the  writ,  and  directed  that  the  Judf^ment  be 
reversed  unless  the  plaintiff  would  release  the 
excess  of  damages  beyond  those  laid  in  the  writ, 
in  which  event  judgment  was  directed  to  be  en- 
tered for  the  debt  in  the  declaration  mentioned 
and  the  residue  of  said  dami^ges  and  costs. 
Tennant  v.  Gray,  5  Munf.  494. 

In  Terrell  v.  Ladd,  2  Wash.  (Va.)  150,  an 
action  in  debt  on  a  bond,  the  penalty  of  which 
was  in  current  money,  with  condition  to  pay 
sterling  money,  judgment  was  entered  for  the 
debt  mentioned  in  the  declaration,  to  be  dis- 
charged  by  a  specified  sum  in  sterling  money. 
The  objection  to  the  directions  that  the  judg- 
ment be  discharged  by  sterling  money  when 
the  penalty  of  the  bond  was  stated  in  current 
money  was  not  sustained,  the  court  remarking 
that  it  would  settle  the  rate  of  exchange. 

The  court,  arguehdo,  in  Qloucester  City  v. 
Gschbach,  54  N.  J.  L.  150,  23  Atl.  300,  states 
that,  by  statutory  provisions  substantially  tak- 
en from  the  English  statutes  8  &  9  Wm.  111. 
and  5  Anne,  the  sum  really  and  in  equity  due, 
on  any  bond  containing  a  penalty  to  secure  and 
enforce  the  payment  of  money  only,  is  declared 
to  be  the  debt  due ;  but  that,  in  actions  upon 
such  bonds,  judgment  is  entered  for  the  penalty 
to  be  discharged  by  the  payment  of  the  sum 
found  to  be  really  due,  with  costs ;  while,  upon 
bonds  with  conditions  other  than  for  the  pay- 
ment of  money,  there  may  be  assigned  upon  the 
record  of  any  action  the  breaches  of  condition 
charged,  and  damages  shall  be  assessed  by  ver- 
oict  or  inquiry  for  such  breaches  as  are  es- 
tablished, whereupon  judgment  is  to  be  entered 
for  the  peualty  to  be  satisfied  upon  the  payment 
of  such  damages  and  costs. 

It  Is  assumed  in  Syracuse  City  Bank  v.  Co- 
vllle,  19  How.  Pr.  388,  but  without  expressing 
an  opinion,  after  a  somewhat  extended  discus- 
sion of  the  question,  that  the  form  of  judgment 
to  be  rendered  in  actions  upon  penal  bonds  was 
not  changed  by  the  adoption  of  the  Code  so  as 
to  be  rendered  for  the  sum  actually  due,  Instead 
of  for  the  penalty. 

But  Howard  v.  Farley,  18  Abb.  Pr.  260,  an 
action  on  a  bond  providing  for  the  payment  of 
a  lesser  sum  at  a  certain  date  with  interest,  is 
so  decidedly  an  innovation,  and  illustrative  of 
the  tendency  above  referred  to  of  simplifying 
the  procedure,  that  it  may  not  be  out  of  place 
to  quote  from  it  somewhat  at  length.  The  couri 
says :  *'In  debt  on  bond  under  the  former  prac 
tice.  the  judgment  was  for  the  penalty,  but 
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execution  could  issue  only  for  the  sum  due  by 
the  condition.  I  think  the  Code  has  changed 
the  practice ;  and  that  the  judgment  should  no 
longer  be  for  the  penalty,  but  for  the  condition. 
One  of  the  ends  aimed  at  and  attained  by  the 
codlflers  was  the  removal  of  all  fiction  from 
pleadings  and  proceedings  in  civil  actions. 
Hence,  it  is  required  that  the  complaint  shall 
state  the  facts  constituting  the  cause  of  ac- 
tion :  and  In  actions  for  the  recovery  of  money 
the  amount  claimed  must  be  stated.  The  pen- 
alty of  a  money  bond  never  was  recoverable. 
The  judgment  was  in  form  merely,  and  the  re- 
covery could  be  for  the  condition  only.  In  stat- 
ing the  facts,  the  condition  and  its  breach  must 
be  alleged,  with  a  statement  of  the  amount  due ; 
and  the  amount  due  only  can  be  demanded. 
Could  a  plaintiff  verify  a  complaint,  claiming 
the  penalty  to  be  due  and  demanding  judgment 
therefor?  .  .  .  The  design  of  the  new  sys- 
tem was  to  aaslmilate  all  actions,  and  to  require 
the  truth  to  be  stated  in  pleadings,  .  .  .  and  I 
can  see  no  reason  for  continuing  a  useless  form 
when  the  spirit  of  our  present  system  Is  to  ar- 
rive at  the  substance  of  things."  Western  Bank 
V.  Sherwood,  29  Barb.  383  (infra,  II.  c,  2),  hold- 
ing that  the  former  practice  was  not  changed, 
was  then  criticised  as  mere  dictum,  no  reason 
being  assigned  or  authority  furnished :  "and  it 
seems  to  me  to  be  opposed  to  the  entire  scope 
and  meaning  of  the  present  system  of  plead- 
ing, in  confilct  with  its  spirit,  and  as  defeating 
the  fundamental  design  of  the  law."  .ludgment 
was  ordered  entered  for  the  plaintiff  for  the 
amount  due  by  the  condition  of  the  bond,  viz., 
interest  and  costs. 

Upon  an  appeal  by  the  plaintiff  as  to  a  ques- 
tion of  costs  (20  How.  I'r.  4),  the  court  said. 
In  regard  to  plaintiff's  demand  for  judgment 
for  the  penalty,  that  it  was  made  through  an 
error  of  his  counsel  in  supposing  that  the  old 
action  of  debt  on  bond  was  not  abolished  by 
the  Code. 

The  bond  In  Mutual  Ben.  Ins.  Co.  v.  Brown, 
SO  Mo.  App.  459,  was  conditioned  to  be  void 
upon  the  payment  of  interest  to  accrue  upon  a 
certain  debt,  and  all  damag*^  and  waste  done 
to  or  upon  certain  premises.  Upon  nonpay- 
ment of  the  interest  suit  was  Instituted  upon 
the  bond,  and  judgment  was  rendered  for  the 
Rum  really  due  with  interest  and  costs,  the  pe- 
tition failing  to  assign  breaches,  or  to  ask  for 
Indgment  for  the  penalty  of  the  bond.  It  was 
contended  that  the  Judgment  so  entered  8houl<I 


1909L 


BoiiKBiOB  T.  Wand. 


485 


because  the  original  judgment  was  a  mis- 
prision of  the  clerk,  and  was  not  the  judg- 
ment the  court  ordered  to  be  entered,  and 
that  there  was  evidence  furnished  by  the 
papers  and  files  in  the  case,  the  record 
proper,  or  the  clerk's  minute  book  or  the 
judge's  docket,  to  show  that  this  was  true, 
and  also  to  show  what  judgment  the  court 
did  order  to  be  entered;  and,  second,  that, 
if  the  first  ground  aforesaid  be  not  true, 
still  the  statutes  of  this  state  prescribe  the 
character,  nature,  and  form  of  the  judgment 
that  shall  be  entered  in  cases  of  the  charac- 
ter of  the  case  at  bar.  Of  course,  all  lawyers 
will  admit  that  the  conclusions  stated  are 
correct,  if  the  premises  are  true.  The  ques- 
tion therefore  is,  Are  the  premises  true!  Is 
it  a  fact  that  there  is  any  evidence  fur- 


nished by  the  papers  and  files  in  the  cause, 
or  by  tiie  record,  or  by  the  clerk's  minute 
book,  or  by  the  judge's  docket,  showing  that 
the  judgment  of  April  29,  1898,  was  a  mis- 
prision of  the  clerk,  and  likewise  showing 
that  the  judgment  as  amended  by  the  nunc 
pro  tunc  order  of  March  22,  1899,  was  the 
judgment  the  court  originally  ordered  to  be 
entered  T 

A  short  review  of  the  evidence  furnished, 
as  the  rule  above  stated  requires,  will  easily 
solve  the  first  contention.  On  June  5,  1894, 
Mrs.  Bumside  obtained  a  decree  of  divorce 
from  her  husband,  with  an  allowance  of  $oO 
a  month  alimony.  He  did  not  keep  up  the 
payments,  so,  on  March  29,  1895,  the  court 
ordered  him  to  give  bond  "in  the  sum  of 
$6,000,  within  ten  days,  conditioned  lor  the 


be  reversed,  as  not  conforming  to  the  stat- 
ute proridlng  for  Judgment  for  the  penalty  with 
ezecatlon  for  the  damages  in  all  actions  upon 
bonds  for  the  breach  of  any  condition  other 
than  the  payment  of  money ;  but  the  court  held 
that  the  penal  part  of  the  bond,  to  pay  all  dam- 
ages occasioned  by  waste,  was  not  declared  on, 
— that  the  action  was  for  a  breach  of  a  condi- 
tion to  pay  a  sum  of  money,  and  that  in  such 
a  case  there  need  be  no  other  allegation  than 
that  the  money  was  not  paid,  and  that  there 
need  not  be  a  judgment  rendered  for  the  full 
penalty  of  the  bond  with  execution  for  the  dam- 
age assessed,  as  in  such  a  case  there  is  a  di- 
rect promise  to  pay  a  certain  sum  of  money, 
and  therefore  no  necessity  for  an  inquiry  of 
damages;  and  that  the  statute  in  question  pro- 
vided for  actions  ui>on  bonds  for  the  breach  of 
any  condition  other  than  the  payment  of  money. 

c  When  the  eondiiion  U  for  the  performance 
of  covenants  or  collateral  agreementa. 

1.  Jn  general. 

The  strict  intent  of  the  statute  of  William 
seems  to  have  been  to  provide  for  the  proced- 
ure in  all  actions  on  bonds  conditioned  for  the 
performance  of  covenants  and  agreements,  oth- 
er than  the  payment  of  money  upon  which  suc- 
cessive breaches  could  occur,  and  for  that 
purpose  enacted  that  the  Judgment  for  the  pen- 
alty might  stand  as  security  for  future  breach- 
es. As  has  been  seen  {supra,  I.  b),  annuity 
and  instalment  bonds,  although  for  the  pay- 
ment of  money,  by  analogy  and  construction 
came  to  be  Included  within  the  scope  of  the 
statute,  until  now  but  rarely  is  any  distinction 
whatever  made  in  regard  to  bonds  conditioned 
In  any  form  for  the  payment  of  money,  except, 
of  coarse,  those  wherein  a  sum  certain  is  pay- 
able at  a  day  certain. 

In  this  country,  as  will  be  seen  from  the  fol- 
lowing cases,  where  the  bonds  are  conditioned 
for  the  performance  of  covenants  on  collateral 
agreements,  the  procedure  of  the  statute  of 
William  is  substantially  followed. 

In  Wilson  Sewing  Mach.  Co.  v.  I^wls.  10  111. 
A  pp.  191,  an  action  in  debt  upon  a  penal  bond 
for  the  performance  of  covenants,  it  was  held 
that  judgment  In  debt  should'  have  been  ren- 
dered for  the  penalty  of  the  bond  as  well  as 
the  damages,  the  debt  to  stand  as  a  security 
<or  future  assessments  of  damages. 

And  It  was  declared  in  People  v.  Harmon,  10 
<52  L.  R.  A. 


111.  App.  189.  in  conformity  with  a  state  stat- 
ute so  providing,  that  the  Judgment  in  actions 
on  penal  bonds  conditioned  for  the  performance 
of  covenants  should  be  for  the  entire  penalty 
of  the  bond,  and  thereafter  stand  as  a  security 
for  such  damages  as  might  be  assessed  from 
time  to  time. 

After  the  recovery  of  Judgment  for  the 
amount  of  the  penalty  and  nominal  damages  in 
an  action  of  debt  on  a  penal  bond  conditioned 
for  the  payment  of  all  debta  contracted  by  a 
Arm,  the  plaintiff  was  thereafter  allowed  to 
file  suggestions  of  further  breaches  which  oc- 
curred after  the  -recovery  of  Judgment,  and, 
upon  proof  of  payments  made  by  him  upon  the 
debts  in  question,  it  was  held  that  he  might 
properly  recover  therefor  under  the  former 
Judgment,  which  stood  as  security  for  any  sub- 
sequent breaches  which  might  occur  by  reason 
of  the  payment  of  any  of  the  debts  by  the  ob- 
ligee.    Dent  V.  Davison,  52  111.  109. 

The  rule  is  laid  down  in  Clark  v.  Goodwin, 
1  Blackf.  74,  that,  in  penal  bonds  conditioned 
for  the  performance  of  covenants  after  the  as- 
sessment of  damages  by  the  Jury  upon  the  as- 
signment of  breaches.  Judgment  is  then  ren- 
dered for  the  penalty  of  the  bond  and  the  costa 
of  the  suit*  the  sum  to  be  levied  on  execution 
being  regulated  by  the  assessment,  and  the 
Judgment  for  the  penalty  remaining  as  security 
for  further  breaches. 

It  was  held  in  Whitney  v.  Slayton,  40  Me. 
224,  an  action  upon  the  breach  of  a  bond  bind- 
ing the  obligor  not  to  exercise  a  certain  trade, 
that  Judgment  must  be  rendered  for  the  penal 
sum,  with  award  of  execution  for  the  damages 
sustained  up  to  the  time  of  the  trial. 

The  bond  in  Waldo  v.  Fobes,  1  Mass.  10,  was 
conditioned  for  the  payment  of  a  promissory 
note  and  all  debts  due  from  a  firm.  Under  an 
early  statute  providing  that  in  such  cases  Judg- 
ment was  to  be  entered  for  the  whole  penalty, 
and  execution  awarded  for  so  much  of  the  debt 
or  damage  as  was  due  or  sustained  at  the  time, 
it  was  held  that  all  damages  sustained  up  to 
the  time  of  rendering  Judgment,  not  merely  to 
the  time  of  commencement  of  suit,  might  be 
Included. 

The  Judgment  in  Goodrich  v.  Yale,  97  Mass. 
15,    was   regarded   as   Irregular   because   for   a 
spfclflc  sum  assessed  as  damages,  and  not  for 
the  penal  sum  as  provided  by  statute,  with  exe-^T^ 
oution  for  so  much  only  as  was  due  in  equltj^l^^ 
and  good  conscience,  and  recovery  allowed  for 
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payment  of  the  monthly  allowance  of  $50  a 
month  to  plaintiff."  In  pursuance  of  this 
order  he  gave  a  bond,  with  the  defendant 
herein,  Thomas  Wand,  as  surety,  in  the  sum 
of  $6,000,  conditioned  as  follows:  "The  con- 
dition of  this  bond  is  such,  however,  that  if 
the  said  James  Burnside  shall  well  and 
truly  pay  unto  tbe  said  Elizabeth  J.  Burn- 
side  the  said  monthly  allowance  of  fifty  dol- 
lars a  month  to  plaintiff  mentioned  in  said 
order  of  March  29,  1895,  in  accordance  with 
the  terms  and  provisions  of  the  above-re- 
cited decree  of  June  5,  1894,  then  this  bond 
to  be  null  and  void,  otherwise  to  remain  in 
full  force  and  effect."  Mr.  Burnside  failed 
to  make  the  monthly  payments,  and  on  Sep- 
tember 1,  1897,  he  was  in  arrears  therefor 
in  the  sum  of  $375.    Mrs.  Burnside  then. 


on  September  9,  1897,  brought  suit  against 
Mr.  Burnside  and  the  surety.  Wand,  the  de- 
fendant herein,  <m  the  bond.  She  recited 
these  facts  in  the  petition,  and  prayed  for  a 
judgment  "for  $6,000,  the  penalty  of  said 
bond,  and  that  execution  issue  for  the  sum 
of  $375,  with  interest,  as  damages  afore- 
said, and  the  costs."  On  the  20th  of  April, 
1898,  the  court  ordered  a  judgment  for  the 
plaintiff,  the  memorandum  given  to  the 
clerk  by  the  judge  being:  "E.  J.  Burn9ide 
vs.  Thomas  Wand.  Judgment  for  plain- 
tiff." The  clerk  then  made  this  entry  in  his 
minute  book:  "1898,  April  20.  Judgment 
for  plaintiff  for  $6,000,  penalty  of  bond; 
damages  $384.50."  And  the  clerk  on  the 
same  day  entered  a  judgment  "that  the 
plaintiff  recover  of  the  defendant  the  sum 


future  breaches  by  scire  facias.  But  it  was 
held,  however,  that  plaintiffs  had  no  ground  to 
complain  of  the  irregularity,  because  the  bond 
was  conditioned  for  the  abstinence  from  tres- 
pass to  certain  mill  property  which  had  been 
sold  by  them  before  the  action  on  the  bond  was 
commenced. 

Judgment  was  rendered  for  the  penalty  in 
conformity  with  the  statute,  in  Fisk  v.  Gray, 
100  Mass.  191,  an  action  upon  a  penal  bond 
to  secure  the  performance  of  covenants.  The 
opinion  states  that  thereupon  it  became  the 
duty  of  the  court  to  determine  for  what  part 
of  the  penal  sum  execution  should  issue,  and 
that,  if  execution  were  awarded  for  but  a  part 
of  the  Judgment  in  the  first  instance,  plaintiff 
might  have  a  scire  facias  for  any  future  breach 
of  covenants  in  the  bond  for  which  the  judg- 
ment would  stand  as  security. 

The  court  points  out  in  Bishop  v.  Freeman, 
42  Mich.  533,  4  N.  W.  290,  that  Michigan  stat- 
utes, nice  the  common  law,  treat  the  penalty 
of  a  bond  given  to  secure  anything  but  the  pay- 
ment of  money  as  the  debt  to  be  sued  for, 
allowing  a  recovery  for  that  amount,  but  per- 
mitting execution  only  for  the  damages  and 
costs,  the  judgment  standing  as  security  for 
the  satisfaction  of  any  further  breaches,  not 
to  be  sued  for  in  separate  actions,  but  to  be 
recovered  on  scire  facias  alleging  such  breaches 
according  to  tl^e  facts. 

Judgment  was  rendered  for  the  whole  penalty 
of  a  very  large  bond  in  Bowne  v.  Hallet,  •  1 
Caines,  517,  on  account  of  the  breach  of  a 
condition  for  the  paj'ment  of  interest ;  but  the 
execution  was  stayed  upon  payment  of  the  in- 
terest and  costs,  the  judgment,  however,  to 
stand  as  a  security  for  the  debt. 

The  bond  in  Adams  v.  Bush,  5  Watts,  289, 
was  penal,  conditioned  for  the  performance  of 
certain  acts  at  five  successive  specified  periods. 
It  was  agreed  that,  upon  default,  "judgment  or 
judgments"  should  be  entered  by  warrant  of  at- 
torney. In  accordance  therewith,  five  differ- 
ent judgments  were  entered,  execution  thereon 
to  be  stayed  until  the  agreed  times  when  the 
acts  specified  were  by  the  agreement  to  be  per- 
formed. An  order  by  the  court,  subsequently 
made  at  the  instance  of  the  plaintiff,  to  consol- 
idate the  live  Judgments  into  one  for  the  pen 
alty  of  the  bond,  was  held  null  and  void  on  ap- 
peal, because  the  consolidation  could  have  beer 
made  only  at  the  instance  of  the  defendant,  and 
then  oni>  if  no  injury  would  thereby  be  done 
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to  the  plaintiff.  The  five  judgments  were  also, 
however,  declared  null  and  void,  the  court  stat- 
ing that  judgment  might  have  been,  in  the  first 
instance,  entered  for  the  penalty  of  the  bond, 
but  that  no  execution  could  then  have  issued  un- 
til by  a  scire  facias  and  trial  a  jury  had  found 
the  breach  and  the  amount  of  damage  on  that 
account. 

The  bond  in  Towner  v.  Wells,  8  Ohio,  136, 
was  for  the  performance  of  collateral  condi- 
tions, and  the  judgment  thereon  was  In  con- 
formity with  the  statute  authorizing  tbe  court 
to  give  judgment  for  the  penalty  of  the  bond, 
and  to  award  execution  for  the  amount  of  dam- 
ages assessed  by  a  jury,  or  for  the  sum  due 
in  equity,  with  costs,  the  judgment  for  the  pen- 
alty to  stand  as  security  for  any  further 
breaches. 

It  was  contended  in  Durkey  v.  Hammond,  2 
Mill,  Const.  151,  that  a  judgment  and  execution 
ought  to  be  set  aside  for  irregularity  because 
the  judgment  was  entered  for  a  certain  earn 
as  damages  assessed,  instead  of  for  the  penal- 
ty. The  court  admitted  that  the  Judgment 
should  have  been  entered  for  the  pehalty,  not 
for  the  precise  damages ;  but,  on  account  of  lacic 
of  ofliclal  proof  of  the  irregularities,  according 
to  the  rules  of  th^  court,  declared  itself  un- 
able to  talEe  further  notice  of  the  objection. 

In  Marvin  v.  Bell,  41  Vt.  607.  the  bond  was 
conditioned  not  to  do  certain  acts,  and  in  an 
action  upon  a  breach  thereof  it  was  held  that 
the  court  should  render  judgment  for  tlie  full 
amount  of  the  bond,  and  issue  execution  for  so 
much,  only,  as  should  have  been  found  in  dam- 
ages, leaving  the  remainder,  if  any,  as  secur- 
ity for  any  injury  that  might  result  from  far- 
ther breaches,  to  be  made  available  by  way  of 
scire  facias. 

In  Trice  v.  Turrentine,  35  N.  C.  (13  Ired.  L.) 
212,  it  was  declared  that,  according  to  the 
state  statute  taken  from  the  statute  of  Wil- 
liam, the  proper  Judgment  in  an  action  on  a 
penal  bond  was  that  the  plaintiff  recover  of  the 
defendant  the  penal  sum,  with  costs,  and  that 
tbe  damages  assessed  form  no  part  of  the  judg- 
ment, but  should  be  entered  at  the  foot  of  the 
record,  and  indorsed  on  the  execution  for  the 
uMildance  of  the  sheriff. 

It  was  insisted  that  judgment  should  have 
iieen  rendered  merely  for  the  balance  found  due, 
in  Alendorf  v.  Stickle,  2  Cow.  .412,  under  the 
statute  in  regard  to  set-offs;  but,  it  appear- 
ij^g  that  the  bond   in  question   was  not  only 
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of  six  thousand  ($6,000)  dollars,  the  pen- 
alty of  the  bond  sued  on,  to  be  aatiafied 
upon  the  payment  of  the  sum  of  three  hun- 
dred and  eighty-four  and  fifty  one-hun- 
dredths  ($384.50)  dollars  damages,  together 
with  her  costs  and  charges  in  this  behalf 
expended,  and  that  execution  issue  there- 
for." This  judgment  was  set  aside,  and  en- 
tered again  on  April  29,  1898,  and  this  is 
the  judgment  the  court  amended  at  a  subse- 
quent term  by  a  nunc  pro  tunc  order  on 
March  22,  1899. 

The  defendant  appealed  from  the  original 
judgment  to  the  St.  Louis  court  of  appeals, 
where  the  judgment  was  affirmed  (77  Mo. 
App.  382),  and  the  defendant  paid  the  judg- 
ment, and  the  plaintiff  entered  satisfaction 
thereof.     The   plain tifl',   then,  on   February 


27,  1899,  filed  a  motion  to  have  the  judg- 
ment amended  nunc  pro  tunc,  "so  that  it 
shall  not  express  the  debt  to  be  discharged 
upon  the  payment  of  the  damages,  but  shall 
express  the  amount  of  damages  awarded, 
with  provision  for  execution  therefor,  and  a 
further  provision  that  the  penalty  of  the 
bond,  $6,000,  shall  stand  as  security  for 
further  breaches  of  said  bond,  in  conform- 
ity with  chap.  22,  art.  1,  of  Revised  Statutes 
of  Missouri  of  1889,  and  particularly  with 
§S  869  and  871  of  said  article."  The  court 
amended  the  judgment  nunc  pro  tunc  as  re- 
quested, and  entered  a  judgment  finding 
"for  the  plaintiff  the  sum  of  six  thousand 
($6,000)  dollars,  the  penalty  of  the  bond 
sued  on,  and  that  the  plaintiff  hath  sus- 
tained damages  by  reason  of  the  breaches  of 


for  the  payment  of  money,  but  for  the  perform- 
ance of  other  acts,  it  was  held  that  Judgment 
must  be  in  form  for  the  penalty  to  stand  as 
security  for  further  breaches,  and  that  It  would 
have  been  otherwise  had  it  been  merely  for  the 
payment  of  money. 

A  tendency  to  blindly  apply  the  procedure  in 
the  statute  of  William  to  cases  which  it  was 
never  intended  to  inciude,  as  where  the  bond 
is  not  liable  to  successive  breaches,  but  the 
whole  damage  accrues  upon  one  violation,  or 
the  breach  complained  of  is  the  last  that  can 
happen,  is  illustrated  In  Garnett  v.  Toe,  17 
Ala.  74,  an  action  upon  a  penal  bond  with  a 
collateral  condition.  Judgment  was  rendered 
for  the  amount  of  the  verdict,  instead  of  for  the 
penalty.  The  court  declared  that  it  should 
have  been  for  the  amount  of  the  penalty,  with 
nominal  damages  and  costs,  the  Judgment  to 
stand  as  security  for  future  breaches,  upon  a 
■ci.  fa.,  according  to  the  common-law  practice, 
which  had  not  been  altered  by  statute.  But 
in  the  case  at  bar  there  could  be  no  further 
breaches,  and  the  court  said,  in  view  of  that 
fact,  it  might  not  reverse  the  Judgment  for  its 
erroneous  form,  were  that  the  only  reason, — 
especially  since  the  defendant  could  not  be  in- 
jured by  it;  however,  it  was  stated  to  be  saf- 
est and  best  to  adhere  to  the  established  modes 
of  proceeding,  and  that  departures  from  them 
were  not  to  be  encouraged;  and  the  Judgment 
was,  for  other  reasons,  also,  reversed. 

The  statute  8  ft  9  Wm.  III.  chap.  11,  was 
stated  in  Phllbrook  v.  Burgess,  52  Me.  271, 
never  to  have  been  adopted  in  New  England, 
but  that  the  prov.  act  of  8  Geo.  II.  incorporated 
Into  the  Maine  laws,  which  was  substantially 
the  same,  provided  that  Judgment  be  entered  for 
the  penal  sum,  the  Jury  to  assess  the  damages, 
and  execution  to  issue  for  that  amount  only. 
This  statute,  however,  was  held  not  applicable 
to  suits  upon  bonds  with  merely  a  condition  of 
defeasance, — that,  as  to  such  bonds,  "it  appears 
to  have  been  the  common  law  of  New  England, 
recognized  in  the  early  statutes,  that  the  court, 
without  any  process  in  equity  therefor,  should 
aspess  the  damages  Justly  due,  not  exceeding 
the  penal  sum  and  interest,  and  render  Judg- 
ment and  issue  execution  therefor."  The  bond 
in  the  case  at  bar  was  for  the  maintenance  of  a 
husband  and  wife  during  their  lives.  The  court 
says :  "But,  if  the  bond  is  not  one  for  the  per- 
formance of  an  agreement  or  covenant,  but  is 
only  to  be  void  upon  conditions  therein  speci- 
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I  fled,  there  can  be  but  one  breach  of  it,  for  which 
there  can  be  but  one  suit,  and  one  assessment 
of  damages,  for  which  Judgment  is  rendered, 
and  execution  issued,  as  in  other  cases."  In 
regard  to  this  statement,  it  is  said  in  White  v. 
Blake,  74  Me.  402,  that  it  is  to  be  applied  only 
to  cases  where  all  the  damages  accrue  upon  the 
first  breach,  or  where,  as  in  that  case,  there  is 
a  basis  upon  which  prospective  damages  may 
be  equitably  and  understandingly  assessed  by  the 
court. 

But  Philbrook  v.  Burgess  was  expressly  over- 
ruled in  Corson  v.  Dunlap,  83  Me.  32,  12  L.  B. 
A.  00,  21  Atl.  173,  infra,  II.  c,  6,  so  far  as  it  Is 
inconsistent  with  the  latter  decision. 

In  many  instances  where  the  bond  is  condi- 
tioned for  the  performance  of  a  single  collat- 
eral act,  or  where  there  is  no  necessity  that  it 
stand  as  security,  the  Judgments  are  rendered 
pro  forma  for  the  penalty  to  be  discharged  by 
the  payment  of  the  amount  assessed  as  damages, 
with  costs. 

As,  in  Toles  v.  Cole,  11  111.  562,  It  was  held 
in  an  action  in  debt  on  a  bond  conditioned  for 
the  payment  of  whatever  Judgment  might  be 
recovered  in  a  specified  suit,  that  the  Jury 
should  have  found  the  amount  of  the  penalty  of 
the  bond  as  the  debt,  and  the  amount  of  recov- 
ery in  the  action  referred  to  as  the  damages, 
and  that  the  proper  Judgment  thereon  would 
have  been  the  amount  of  the  debt  to  be  dis- 
charged on  the  payment  of  the  dsipages  and 
costs. 

In  Freeland  v.  Jasper  County,  27  111.  803,  an 
action  on  a  bond  conditioned  for  the  payment 
of  a  debt  and  coats,  the  Judgment  was  entered 
for  the  penalty  and  for  the  damages,  with  no 
provision  that  the  whole  Judgment  should  be 
satisfied  upon  payment  of  the  damages.  This 
was  held  erroneous,  as  there  was  nothing  to 
prevent  the  plaintiff  from  collecting  the  full 
amount  of  damages  sustained  by  the  breach,  as 
well  as  the  penalty. 

It  was  declared  ia  <Mell  v.  Hole,  25  111.  208. 
to  be  the  unlforsk  rule  of  the  court,  in  actions 
of  debt  upon  penal  bonds  with  conditions  an- 
nexed, that  the  Jury  should  find  the  amount  of 
both  the  debt  and  damages  and  upon  such  a 
verdict  the  court  should  render  Judgment  for 
the  debt  thus  found,  and  award  execution  for 
that  sum  with  the  direction,  Indorsed  thereon, 
that  the  amonnt  of  the  damages  alone  should 
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said  bond  in  the  petition  set  forth  in  the 
sum  C7f  three  hundred  eighty-four  and  flfty- 
liuiidredthEi  ($384.50)  dollars.  It  is  there- 
fore considered  by  the  court  that  the  plain- 
tilT  recover  of  the  defendant  the  sum  of  six 
thousand  ($6,000)  dollars,  the  penalty  of 
the  bond  sued  on,  which  judgment  shall 
stand  for  the  damages  assessed,  and  shall 
remain  as  a  security  for  any  damages  that 
may  be  thereafter  sustained  by  the  further 
breach  of  any ,  condition  of  such  bond,  to- 
gether with  the  costs  by  plaintiff  in  this  be- 
half expended;  and  it  is  further  ordered 
and  adjudged  that  the  plaintiff  have -execu- 
tion for  the  sum  of  three  hundred  eighty- 
four  and  hfty-hundredths  ($384.50)  dollars, 
the  damages  by  the  court  assessed  as  afore- 
said, together  with  costs," 


1.  Upon  such  a  state  of  facts,  no  one  can 
fairly  or  successfully  contend  tiiat  there  is 
any  legal  datum  furnished  by  the  papers 
and  files  in  the  case,  or  by  anything  of  rec- 
ord, or  by  the  clerk's  minute  book,  or  by  the 
judge's  docket,  that  convicts  the  derk  of 
any  clerical  error,  mistake,  or  misprisifEi,  or 
that  in  the  slightest  degree  even  tends  to 
show  that  the  court  did  not  order  such  a 
judgment  as  the  clerk  entered,  or  that  the 
court  did  order  such  a  judgment  to  be  en- 
tered as  it  afterwards  entered  by  a  nunc  pro 
tunc  entry.  This  is  so  true  that  it  amounts 
to  a  demonstration,  as  can  be  very  easily 
shown.  The  petition  treats  the  bond  as  a 
penal  bond  conditioned  for  the  payment  of 
money.  The  prayer  of  the  petition  is  for  a 
judgment  for  $6,000,  "the  penalty  of  said 


ter,  S  Blackf.  499,  to  be  that,  in  an  action  In 
debt  on  a  penal  bond,  the  Judgment  may  be  for 
the  penalty  and  costs  of  the  suit  with  execution 
following  the  Judgment,  but  bearing  an  indorse- 
ment to  levy  the  amount  of  the  damages  as- 
sessed by  the  Jury  on  account  of  the  breaches 
assigned,  together  with  the  costs  of  the  suit. 

These  last  two  decisions  are  strictly  in  ac- 
cord with  the  form  prescribed  at  common  law. 

In  Gardner  v.  Nlles,  16  Me.  279,  a  suit  upon 
a  penal  bond  for  the  performance  of  a  condi- 
tion, the  opinion  states  that,  under  the  statute, 
the  court  is  to  enter  up  Judgment  for  the  pen- 
alty, and  to  award  execution  for  so  much  of 
the  debt  or  damage  as  is  due  or  sustained  at 
that  time;  which  the  court  construed  to  mean 
the  time  of  the  rendition  of  Judgment,  and  not 
of  the  commencement  of  action. 

Judgment  was  rendered  for  the  damages  as- 
Bessed  by  the  Jury,  in  Webb  v.  Fish,  4  N.  J,  L. 
371,  an  action  upon  the  breach  of  a  bond  for 
the  performance  of  a  special  condition.  The 
Judge  writing  the  opinion  stated  that  the  Judg- 
ment was  erroneous  as  it  should  have  been  en- 
tered for  the  whole  penalty,  but,  were  that  the 
only  error,  he  would  have  been  disposed  to  sus- 
pend the  Judgment  until  the  amendment  could 
be  made  by  the  court  to  which  the  writ  of  er- 
ror was  directed ;  other  errors  appearing,  how- 
ever, the  Judgment  was  reversed. 

In  an  action  on  a  bond  securing  contracts 
given  for  the  paving  of  streets,  the  court  held 
that  the  Judgment  ought  to  be  that  the  plain- 
tiff recover  the  debt, — that  is,  the  penalty,  with 
damages  for  its  detentlon,-;-and  have  execution 
for  the  damages  arising  from  the  breach.  On 
one  contract,  it  appearing  that  the  damages  sus- 
tained exceeded  the  penal  sum,  it  was  held  that 
Judgment  should  be  for  the  recovery  of  the 
penal  sum  and  interest,  with  execution  for  the 
same  amount.  Upon  another  contract,  it  ap- 
pearing that  the  damages  did  not  exceed  the 
penal  sum.  It  was  held  that  the  recovery  should 
be  for  the  penal  sum  and  nominal  Interest,  with 
an  award  of  execution  for  the  damages.  Cam- 
den V.  Ward,  67  N.  J.  L.  558,  62  Atl.  392. 

In  an  action  on  a  bond  conditioned  for  the 
performance  of  covenants,  Judgment  was  held 
properly  rendered  pro  forma  for  the  full  amount 
of  the  penalty,  in  Hodges  v.  Suffelt,  2  Johns. 
Cas.  406,  and  plaintiff,  therefore,  was  entitled  to 
recover  full  costs  thereon,  although  only 
awarded  nominal  damages  in  the  sum  of  6  cents 
for  the  breach. 
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The  court  says,  in  Lewis  v.  Spencer,  12  Wend. 
140,  that  there  Is  no  doubt  In  an  action  in 
debt  upon  a  bond,  with  a  penalty,  conditioned 
to  pay  money  or  perform  covenants,  the  Judg- 
ment must  be  for  the  penalty,  except  in  the  sin- 
gle case  of  a  set-off. 

In  Fairlie  v.  Lawson,  5  Cow.  424,  It  was  held 
that  in  actions  on  bonds  other  than  for  the  pay- 
ment of  money,  and  even  where  they  are  for 
the  payment  of  money  except  where  met  by  a 
set-off,  Judgment  is  properly  for  the  penalty, 
which  Is  the  criterion  of  the  costs. 

The  bond  in  Harvey  v.  Bardwell,  6  Cow.  58, 
contained  agreements  to  pay  certain  moneys  as 
well  as  various  other  covenants.  It  was  nar- 
rowed down  to  a  mere  money  claim  upon  which 
less  was  found  due  than  the  amount  necessary 
to  carry  costs;  wherefore,  the  question  was 
whether  the  penalty  or  the  damages  was  the 
proper  measure  of  Judgment  and  the  amount 
upon  which  costs  could  be  reckoned,  in  deciding 
which,  the  court  held  that  Judgment  most  be 
for  the  penalty,  the  bond  not  being  purely  a 
money  bond,  and  therefore  not  within  the  stat- 
ute providing  that,  when  the  latter  are  in  ques- 
tion upon  a  set-off,  the  sum  really  due  Is  the 
debt  for  which  Judgment  goes  either  for  plain- 
tiff or  defendant,  and  that,  with  the  exception 
of  that  statutory  Instance  which  Is  sui  generU, 
Judgment  must  be  entered  for  the  penal  sum. 
and  the  plaintiff  recovers  costs  according 
thereto. 

It  was  declared  error  in  Nelson  v.  Bostwick, 
5  Hill,  87,  40  Am.  Dec.  310,  to  insert  the  dam- 
ages assessed  in  the  ordinary  Judgment  for  the 
penal  sum,  as  the  statute  gives  the  right  to  en- 
ter a  further  Judgment  that  the  plaintiff  have 
execution  to  collect  the  amount  of  assessed 
damages,  which  should  be  specified  in  the  Judg- 
ment, but  that,  the  error  being  but  a  partial 
one,  and  the  sum  distinguishable,  it  would  be 
cause  for  a  partial  reversal  only. 

In  an  action  against  a  surety  upon  a  bond 
conditioned  for  the  performance  of  an  act  by 
the  principal  obligor,  it  was  held,  in  Beers  v. 
Shannon,  78  N.  Y.  292,  that  Judgment  should 
be  for  the  penalty  of  the  bond,  with  further - 
Judgment  that  plaintiff  have  execution  for  the 
damages  assessed  upon  the  assignment  of 
breaches;  and,  having  been  entered  otherwise, 
the  court  said  that  it  was  an  irregularity  to  be 
corrected  in  that  respect  by  motion. 

In  Byrne  v.  Hayden,  124  Pa.  170,  16  Atl.  750. 
an  action  on  a  bond  conditioned  for  the  perform- 
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bond,'*  and  that  execution  issue  for  $375, 
"as  damages  aforesaid."  The  memorandum 
handed  to  the  clerk  by  the  judge  was  sim- 
ply: "Judgment  for  plaintiff.''  What  judg- 
mentT  The  judgment  prayed  for,  of  course. 
There  was  no  hint  by  the  judge  that  he  in- 
tended or  ordered,  any  other  kind  of  a  judg- 
ment than  one  for  $6,000,  "the  penalty  of 
said  bond,"  with  execution  for  $375,  "as 
damages  aforesaid."  The  most  powerful 
Roentgen  ray  cannot  discover  any  order  for 
any  other  kind  of  a  judgment.  The  most 
penetrating  X-ray  would  fail  to  show,  even 
in  the  mind  of  the  counsel  or  the  court,  up 
to  that  time,  any  idea  of  entering  any  other 
kind  of  a  judgment  than  that  prayed  for. 
The  clerk  did  faithfully  enter  an  order  for 
such  a  judgment  on  his  minutes,  and  did  en- 


ter the  only  kind  of  a  judgment  that  the 
petition  asked,  and  that  the  order  of  the 
court,  read  in  the  light  of  the  petition,  di- 
rected to  be  entered.  The  clerk  therefore 
did  his  duty,  and  was  guilty  of  no  clerical 
error,  mistake,  or  misprision.  If  there  was 
any  mistake  in  the  judgment  as  originoJly 
entered,  it  was  the  mistake  of  counsel  in 
asking  for  that  kind  of  a  judgment.  There 
was  no  mistake  of  the  judge;  for  he  simply 
ordered  such  a  judgment  as  the  plaintiff 
asked.  But  if  there  was  a  mistake  of  the 
judge  in  ordering  such  a  judgment  to  be 
entered,  he  had  no  power  to  correct  that 
mistake  by  a  nunc  pro  tuno  entry  after  the 
term  at  which  the  judgment  was  entered 
had  expired.  It  is  therefore  as  clear  as  the 
noonday  sun  that  there  is  nothing  in  the 


ance  of  a  collateral  undertaking,  the  court  de- 
clares that.  In  actions  upon  penal  bonds,  the 
proper  form  of  Judgment  is  for  the  penalty 
Darned  therein,  to  be  released  upon  payment  of 
the  ascertained  amount  of  damages  occasioned 
by  the  breach  of  condition. 

A  Judgment  was  declared  defective  in  Mc- 
Knew  V.  Duvall,  45  Md.  510,  which  was  ren- 
dered only  for  the  penalty  of  the  bond  sued 
upon,  and  costs,  omitting  the  sum  actually  due ; 
the  court  stating  that  it  could  be  considered 
as  interlocutory  only,  and  not  binding  as  a 
final  judgment,  or  in  a  condition  to  be  executed. 

But  in  Clark  v.  Dlgges,  5  QUI,  109,  a  judg- 
ment rendered  for  penalty  and  costs,  to  be  re- 
leased upon  the  payment  of ,  the 

amount  of  the  sum  to  be  paid  not  being  stated, 
was  held  not  interlocutory,  but  not  binding  as 
a  Judgment  until  that  sum  should  be  ascer- 
Uined. 

After  holding  that  a  sum  mentioned  in  a 
covenant  was  a  penalty,  and  not  liquidated  dam- 
ages, judgment  was  rendered  for  the  amount 
stipulated  in  the  covenant,  with  an  order  that 
the  case  stand  for  chancer Isatlon.  Bradstreet 
▼.  Baker,  14  R.  I.  546. 

The  Judgment  in  Haslet  v.  Pryor,  6  Ilayw. 
(Tenn.)  83,  an  action  on  a  bond  with  collateral 
conditions,  was  entered  for  the  damages,  with 
Interest  and  costs.  The  court  held  that,  under 
the  statute,  this  was  erroneous, — that  Judg- 
ment should  have  been  entered  for  the  penalty 
of  the  bond  to  be  discharged  by  the  damages  as- 
Keased  and  costs;  but  that  It  was  only  an  in- 
formality, not  affecting  the  merits  of  the  case, 
and,  therefore,  the  judgment  was  not  annulled, 
but  ordered  to  be  entered  In  proper  form. 

The  bond  In  Overstreet  v.  Marshall,  1  Hen.  & 
M.  681,  was  conditioned  for  the  judgment  of  a 
specified  number  of  pounds  of  tobacco  under  a 
certain  penalty.  Judgment  was  entered  for  the 
penalty,  to  be  discharged  by  payment  of  the 
stated  number  of  pounds  of  tobacco,  with  In- 
terest and  costs.  The  Judgment  was  held  er- 
r<meons  and  reversed,  the  court  stating  that 
damages  should  have  been  assessed  for  the 
breach,  and  Judgment  entered  for  the  penalty 
of  the  bond  after  reducing  it  to  specie  accord- 
ing to  the  proper  scale,  to  be  discharged  by  the 
payment  of  the  damages  so  assessed,  and  not 
by  the  payment  of  the  tobacco,  which  was  con- 
ditioned to  be  paid  according  to  the  bond. 

But  Heldtke  v.  Krause,  97  Wis.  118,  72  N.  W. 
351,  seems  to  be  an  exception  to  the  rule.  As 
62  L.  R.  A. 


stated  therein,  "the  former  practice  on  the 
breach  of  the  condition  of  a  bond  was  to  render 
judgment  for  the  amount  of  the  penalty,  and  to 
Issue  execution  for  the  amount  only  which  was 
due  for  the  breach  of  condition.  .  .  .  This 
was  changed  by  i  2890,  Rev.  Stat.  The  proper 
practice  now  Is  to  render  Judgment  for  the 
amount  which  is  due  for  the  breach  of  the  con- 
dition of  the  bond."  This  was  an  action  to 
foreclose  a  mortgage  given  to  secure  a  bond  in 
a  penal  sum  conditioned  for  the  support  uf 
obligor's  parents.  Judgment  was  rendered  for 
the  amount  found  due  on  the  bond,  and  fore- 
closure of  the  mortgage  ordered. 

2.  Annuity  and  instalment  honda. 

There  seems  to  be  no  doubt  that  where  a  bond 
Is  in  a  penal  sum  conditioned  for  the  pnyment 
of  a  lesser  sum  In  instalments,  or  for  a  certain 
sum  at  a  specified  time,  with  Interest  at  certain 
periods  In  the  meantime,  or  for  the  pajrment  of 
an  annuity,  or  In  that  nature,  the  English  rule 
of  taking  judgment  for  the  penalty,  and  allow- 
ing It  to  stand  as  security,  out  of  which  the 
future  payments  as  they  become  due  may  be 
had,  is  adopted  In  this  country  very  largely.    . 

Arffuendo,  in  Young  v.  Reynolds,  4  Md.  875, 
the  court  states  that,  In  an  action  on  a  bond 
conditioned  for  the  payment  of  instalments, 
judgment  Is  for  the  penalty  of  the  bond:  yet, 
under  8  ft  9  Wm.  III.  chap.  3,  where  all  the  In- 
stalments are  not  due  at  the  time  of  the  tcndl- 
tlon  of  Judgment,  sci.  fa.  must  be  Issued  to  re- 
cover future  Instalments,  the  judgment  stand- 
ing as  security. 

Ridgely  v.  Lee,  8  Harr.  A  M*H.  94,  was  an  ac- 
tion In  debt  on  a  bond  In  a  certain  sum  condi- 
tioned for  the  payment  of  certain  sums  in  In- 
stalments. Judgment  was  rendered  for  the 
penal  sum,  with  a  rule  by  the  court  that  exe- 
cution Issue  for  the  Instalments  then  due,  but 
the  Judgment  to  stand  as  security  for  future  ar- 
rears of  principal  and  Interest  to  be  collectible 
by  execution  upon  application  to  the  court  from 
time  to  time. 

Upon  proof  of  the  breach  of  a  bond  condi- 
tioned for  the  support  of  a  wife  by  the  payment 
of  an  annual  sum.  Judgment  was  entered  for 
the  penalty,  to  stand  as  security  for  the  past 
and  future  breaches.  It  was  held  that  the 
judgment  was  effective  only  for  the  amount 
round  In  equity  to  be  then  due,  and  that  the  fact 
of  defendants  removal  to  another  state  would 
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papers  or  files  of  the  case,  or  in  the  record, 
or  in  the  minutes  of  the  clerk,  or  on  the 
docket  of  the  judge,  that  gives  any  color  or 
countenance  to  the  claim  that  the  judgment 
of  April  29,  1898,  was  a  clerical  error,  mis- 
take,  or  misprision  of  the  clerk,  or  that  the 
judgment  so  entered  was  not  in  truth  and  in 
fact  the  identical  judgment  the  court  or- 
dered and  intended  to  be  entered.  Not  only 
is  this  the  fact  as  it  appears  by  all  the 
data  in  the  case  that  it  is  legal  or  proper 
to  refer  to,  but  that  it  is  the  fact  is  con- 
clusively shown  by  the  motion  for  a  nunc 
pro  tunc  order  itself.  That  motion  is  not 
based  upon  any  idea  or  claim  or  pretense 
that  the  judgment  was  not  the  very  judg- 
ment the  court  ordered  to  be  entered.  That 
motion    may    be    searched,    with    a  search 


warrant,  and  no  intimation  can  be  found 
therein  that  the  pleader  intended  to  charge 
that  the  judgment  was  a  mistake  or  mis- 
prision of  the  clerk,  or  that  the  clerk  did 
not  enter  the  exact  judgment  the  court  or- 
dered, or  that  the  court  ever  intended  to 
have  any  other  kind  of  a  judgment  enteredl 
The  motion  for  a  nunc  pro  tunc  entry  is 
predicated  solely  upon  the  ground  that  the 
statute  (§1  869  and  871)  prescribes  the  na- 
ture, character,  and  form  of  the  judgment 
that  must  be  entered  in  cases  or  bonds  like 
this,  and  that  the  court  erred  in  not  order- 
ing a  judgment  in  conformity  to  those  sec- 
tions of  the  statute  to  be  entered.  Or,  oth- 
erwise stated,  that  no  matter  what  kind  of 
a  judgment  the  plaintiff  a»ked  in  his  peti- 
tion, or  the  court  ordered  to  be  entered,  or 


give  plaintiff  no  right  in  the  new  Jurisdiction  to 
recover  upon  the  formal  Judgment  for  the  pen- 
alty, but  that  the  judgment  could  be  recovered 
there  only  for  the  amount  found  due,  and  for 
which  execution  was  issuable  in  the  former 
Jurisdiction.     Battey  v.  Holbrook,  11  Gray.  212. 

The  bond  in  Thatcher  v.  Taylor,  8  Munf.  249, 
was  conditioned  for  the  payment  of  annual  in- 
terest, and  also  a  certain  sum  in  two  instal- 
ments upon  a  certain  contingency.  In  an  action 
brought  upon  the  bond  when  a  part  only  of  the 
sums  specified  had  become  due,  it  was  held  that 
Judgment  should  be  entered  for  the  penalty  and 
costs,  to  be  discharged  upon  the  payment  of 
the  sum  due  and  costs,  with  liberty  to  the  plain- 
tiff to  resort  to  the  Judgment  by  scire  facias  to 
recover  other  damages  which  might  thereafter 
arise  under  the  condition  of  the  bond. 

In  holding  that,  if  one  is  bound  by  a  penalty 
conditioned  to  be  discharged  by  the  payment  of 
several  sums  at  different  times,  a  suit  will  lie 
immediately  after  the  time  fixed  for  the  first 
payment  has  elapsed,  although  the  other  sums 
are  not  due,  the  court  said :  '*The  reason  why 
this  can  be  done  Is  because,  upon  the  failure  to 
pay  any  Instalment  mentioned  in  the  condition, 
the  penalty  is  forfeited ;  and  the  obligee  has  a 
right  to  sue  upon  and  recover  the  penalty  it- 
self; but  his  Judgment  is  to  be  satisfied  by  the 
payment  of  the  instalment  due  when  suit  was 
commenced,  and  the  other  Instalments  when 
they  may  afterwards  become  due."  Cocke  v. 
Stewart,  2  Overt.  231. 

Underwood  v.  Lilly,  10  Serg.  ft  R.  97,  was  an 
action  in  debt  on  a  penal  bond  conditioned  for 
the  payment  of  a  certain  sum  annually  during 
obligee's  lifetime,  and  at  her  death  a  further 
specified  sum.  Two  payments  being  due.  Judg- 
ment was  entered  for  the  penalty,  and  execution 
issued  for  the  penalty  and  costs,  to  be  released 
upon  the  payment  of  the  two  instalments  and 
costs.  This  was  held  proper,  the  court  stating 
that,  in  entering  up  Judgment  upon  a  bond 
conditioned  for  the  payment  of  money  by  in- 
stalments, or  principal  to  become  due  at  a  dis- 
tant day  with  interest  payable  annually,  the 
court  will  take  care  to  protect  the  party  and 
render  Judgment  for  the  penalty,  giving  plain- 
tiff leave  to  take  out  execution  as  the  instal- 
ments become  due. 

Judgment,  in  form,  la  for  the  penalty,  in  an 
action  upon  a  bond  in  a  certain  penalty  condi- 
tioned for  the  payment  of  a  lesser  sum  with  in- 
terest payable  annually,  as  held  In  Western 
62  L.  R.  A. 


Bank  v.  Sherwood,  29  Barb.  883,  the  court  stat- 
ing that,  by  the  agreement  of  the  parties,  the 
whole  penalty  has  become  due,  but  that  the  law 
will  not,  however,  permit  the  party  to  collect 
it  if,  on  looking  at  the  condition,  it  is  found  to 
be  inequitable:  and  that  the  defendants  rights 
will  be  protected  by  controlling  the  execution 
according  to  the  law  and  practice  prior  to  the 
Codes.  This  case  is  criticized,  however,  in 
Howard  v.  Farley,  18  Abb.  Pr.  260  (II.  b). 

The  court  states,  In  Outen  v.  Mitchels,  1 
Bibb,  SCO,  that,  in  an  action  in  debt  upon  a 
bond  conditioned  for  the  payment  of  money  by 
Instalments,  the  Judgment  should  be  entered  for 
the  penalty  if  at  the  time  of  the  rendition  of  the 
Judgment  the  instalments  are  not  all  due,  but 
with  stay  of  execution  upon  the  instalments  un- 
til such  time  as  they  respectively  become  due; 
and  that,  upon  such  Judgment,  execution  may 
Issue  wiUiout  suing  out  scire  facias  upon  each 
Instalment  as  it  becomes  due.  But  in  the  case 
at  bar  the  Judgment  had  been  entered  for  the 
whole  sum,  to  be  discharged  by  the  payment  of 
two  specified  instalments,  the  penalty  to  stand 
as  security  for  the  payment  of  future  Instal- 
ments which  might  be  recovered  after  the  issue 
of  scI.  fa.  and  assignment  of  breaches.  Upon 
this  Judgment  as  above  entered,  a  subsequent 
Judgment  for  an  instalment  was  entered  by  de- 
fault after  8ci.  fa.  but  with  no  assignment  of 
breaches,  which  the  court  held  was,  under  the 
Judgment  as  entered,  a  fatal  omission,  render- 
ing it  clearly  erroneous. 

The  bond  in  Kiehl  v.  Com.  18  W.  N.  C.  505, 
6  Atl.  380,  was  one  given  to  the  commonwealth 
in  a  penal  sum  conditioned  for  a  wife's  support. 
Upon  breach  thereof  she  brought  suit  upon  the 
bond,  wherein  Judgment  was  rendered  for  her 
damages  only,  and  satisfaction  entered  ut>on 
the  payment  thereof.  Upon  a  subsequent  breach 
she  again  brought  suit,  and  demanded  Judg- 
ment, which  the  court  refused  to  grant,  declar- 
ing that  but  one  Judgment  could  be  entered 
upon  the  same  bond  against  the  same  party, 
and  that  must  be  for  the  amount  of  the  penalty ; 
but,  In  order  to  relieve  the  plaintiff,  and  as  no 
Innocent  third  party  would  suffer,  the  court  de- 
cided to  strike  off  the  entry  of  satisfaction 
theretofore  granted,  and  allow  the  plaintiff  to 
enter  Judgment  for  the  penalty  of  the  bond, 
from  which,  when  entered,  the  amount  previous- 
ly paid  ou  the  erroneous  Judgment  when  satis- 
faction was  entered  would  be  deducted,  and  a 
receipt  for  th«  amount  so  deducted  placed  mo 
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ike  clerk  actually  entered,  the  law  pre- 
scribed tlie  proper  judgment,  and  if  that 
kind  of  a  judgment  was  not  asked,  ordered, 
or  entered,  still  it  was  the  absolute  right  of 
the  plaintiff  to  ask,  and  the  imperative  duty 
of  the  court  to  have,  the  judgment  so 
changed  by  a  nuno  pro  tunc  order  as  to 
make  it  such  a  judgment  aa  the  statute  pre- 
scribed. For  these  reasons,  it  is  worse  than 
idle  to  devote  any  more  time  or  attention  to 
the  first  contention,  for  the  question  of  cler- 
ical misprision  in  not  entering  the  judg- 
ment the  court  ordered  is  not  in  this  case 
at  all,  nor  is  there  any  foundation  for  such 
a  contention  under  the  record  in  this  case. 
2.  The  next  question  is,  Does  the  statute 
prescribe  the  nature  of  the  judgment  that 
must  be  entered  upon  bonds  like  the  one  in 


question  here,  and,  particularly,  does  it  re- 
quire that  the  judgment  entered  nuno  pro 
tunc  in  this  case  should  have  been  originally 
entered  T  A  review  of  the  law  relating  to 
bonds  will  easily  answer  this  question.  At 
common  law  there  were  originally  three 
kinds  of  bonds,  a  simple  bond,  a  penal  bond 
conditioned  for  the  payment  of  money,  and 
a  penal  bond  conditioned  to  do  a  collateral 
thing.  A  simple  bond  was  an  obligation 
whereby  the  obligor  bound  himself,  his  heirs, 
executors,  and  administrators  to  pay  a  cer- 
tain sum  of  money  to  a  named  obligee  on  de- 
mand or  on  a  day  certain.     2  fil.  Com..  340. 

The  bond  in  question  here  is  clearly  not 
such  a  bond.  A  penal  bond  conditioned  for 
the  payment  of  money  was  an  obligation 
whereby  the  obligor  bound  himself  to  pay  a 


record.  Upon  appeal,  it  was  held  that,  while 
the  method  adopted  of  correcting  the  error  was 
not  strictly  proper,  no  one  being  prejudiced 
thereby,  there  was  no  cause  for  complaint. 

The  bond  in  Harmon  v.  Dedrlck,  3  Barb.  192, 
was  in  a  penal  sum  conditioned  for  the  payment 
of  a  sum  of  money  in  instalments.  It  was  held 
that  Judgment  should  have  been  entered  for  the 
penalty  of  the  bond  with  costs  of  the  suit,  with- 
out assigning  breaches,  with  a  further  Judgment 
that  execution  issue  for  the  lery  of  the  instal- 
ment due,  and  so,  again,  from  time  to  time  as 
fature  instalments  become  due ;  and  that  there 
was  no  need  for  scire  facias  at  those  times. 

In  Warwick  v.  Matlack,  7  N.  J.  L.  165,  the 
bond  was  conditioned  for  the  payment  of  a  cer- 
tain sum  in  three  years  with  interest  annually. 
In  an  action  commenced  thereon  upon  nonpay- 
ment of  the  first  year's  interest,  Judgment  was 
rendered  for  the  penalty  with  a  direction  that 
execution  issue  for  the  interest  due.  This  form 
of  Judgment  was  objected  to,  but  the  objection 
was  not  sustained,  one  of  the  Judges  stating 
that,  by  the  principles  of  the  common  law,  the 
whole  penalty  was  due  upon  the  nonpayment  of 
interest,  and  that  the  Judgment  was  always  en- 
tered for  the  full  amount,  in  order  to  be  re- 
lieved from  which  it  was  necessary  to  resort  to 
chancery;  but  that  now  the  practice  was  to  in- 
dorse upon  the  execution  the  sum  or  instalment 
actually  due,  and  the  levy  was  then  made  for 
that  amount  only. 

In  Albany  v.  Evertson,  1  Cow.  36,  the  Judg- 
ment was  for  the  penalty  of  a  bond  payable  by 
instalments,  with  execution  for  all  the  instal- 
ments then  due. 

In  an  action  in  debt  on  a  bond  for  the  pay- 
ment of  a  certain  sum  in  Instalments,  the  plain- 
tiff was  allowed  to  recover  Judgment  for  the 
debt,  with  a  specified  sum  as  damages,  and  full 
costs.     Pearson  t.  Bailey,  10  Johna  219. 

In  an  action  upon  a  bond  conditioned  for  the 
payment  of  a  certain  sum  In  several  instal- 
ments. Judgment  was  rendered  for  the  penalty, 
with  a  further  Judgment  awarding  execution 
for  all  of  the  instalments  due  up  to  the  com- 
mencement of  the  action.  This  Judgment  was 
affirmed  on  appeal.  It  is  not  quite  clear  whether 
the  Judge  would  sanction  Judgment  pro  forma 
for  the  penalty,  in  all  cases,  or  not,  as  will  be 
seen  from  the  following  language:  "When  it 
appears  to  the  court  that  the  penalty  of  the 
bond  is  forfeited.  Judgment  is  to  be  entered  (by 
statute  provisions)  for  such  sum  as  is  equitably 
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due  to  the  plaintiff  at  the  time  of  rendering  the 
Judgment.  And,  if  the  condition  of  the  bond 
be  such  that  future  damages  may  arise  for  fu- 
ture breaches.  Judgment  is  to  be  rendered  for 
the  penalty  and  execution  awarded  for  the  dam- 
ages already  accrued,  and  the  Judgment  stands 
as  security  for  future  damages  to  be  rendered  by 
scire  facias."  Rich  v.  Warner,  1  Pinney  (Wis.) 
640. 

From  a  few  decisions  it  appears  that  in  some 
states  statutes  have  been  passed  allowing  set- 
offs in  actions  upon  money  bonds,  and  direct- 
ing that  in  those  instances  Judgment  shall  be 
rendered,  not  for  the  penalty,  but  for  the  sum 
really  due. 

As  in  Van  Antwerp  v.  Ingersoll,  2  Caines, 
107,  an  action  on  a  penal  bond  for  the  Judg- 
ment of  instalments  reduced  by  set-offs,  the 
court  stated  that  the  statute  was  positive  and 
peremptory  that  Judgment  must  be  for  the  bal- 
ance only. 

Sparks  v.  Garrigues,  1  Binn.  152,  was  an  ac- 
tion in  debt  en  a  bond  conditioned  for  the  pay- 
ment of  a  sum  of  money  at  a  specified*  date  with 
interest  payable  annually.  The  action  was 
brought  upon  the  nonpayment  of  the  first  year's 
interest.  The  defense  put  up,  which  was  of  a 
nature  to  avoid  the  bond  rather  than  set-offs, 
did  not  prevail,  and  a  verdict  for  plaintiff  to 
the  amount  of  the  interest  was  returned,  but  as 
to  the  form  of  Judgment  to  be  entered  there  was 
much  diversity  of  opinion  among  the  judges, 
some  inclining  to  the  view  that  it  should  be  en- 
tered only  for  the  amount  found  due,  in  con- 
formity with  the  practice  allowed  by  the  defal- 
cation act  in  cases  where  set-offs  have  been  in- 
troduced in  action  on  bonds ;  but  it  was  finally 
held,  although  not  unanimously,  that  the  Judg- 
ment should  be  for  the  penalty,  with  leave,  to 
take  out  execution  for  the  interest  then  due,  and 
to  move  the  court  for  future  executions  upon 
interest  as  it  fell  due,  at  which  time  defendant 
might  present  any  defense  other  than  that 
which  had  been  tried  and  arising  subsequent  to 
the  suit,  thus  preventing  a  multiplicity  of  suits, 
in  regard  to  the  defalcation  act  above  referred 
to,  the  court  pointed  out  that  It  did  not  con- 
trol In  this  instance  because  the  defense  set  up 
was  not  in  the  nature  of  set-offs,  but  such  as 
would  have  avoided  the  whole  bond  had  it  been 
successful. 

One  of  the  Judges,  in  Longstreth  v.  Gray,  1 
Watts,  60,  in  discussing  Sparks  v.  Garrigues,  1   > 
Binn.    152,    says    that    the   principal    question 
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(•ertain  sum  of  money  on  a  day  certain,  under 
penalty  of  a  larger  sum,  usually,  but  not  nec- 
essarily double  the  principal.  2  Bl.  Com  340. 
If  the  8xun  due  was  not  paid  exactly  when 
and  where  due,  the  bond  was  considered  for- 
feited, and  the  penalty  became  the  debt,  and 
the  obligee  was  entitled  to  recover,  not  the 
tium  actually  due,  but  the  penalty.  Speak- 
ing of  such  bonds,  that  incomparable  pre- 
ceptor of  the  law,  Prof.  John  B.  Minor,  in 
his  Institutes  (vol.  3,  p.  350),  says:  "At 
common  law,  if  the  principal  be  not  fully 
paid  according  to  the  stipulation,  the  pen- 
alty becomes  the  debt,  for  which  the  action 
is  brought  and  judgment  is  recovered.  Of 
course,  therefore,  it  is  at  common  law  no 
answer  to  the  whole  action  for  the  debtor  to 


plead  that,  after  his  default,  he  paid  the 
principal.  Such  payment  is  a  discharge  as 
far  as  it  goes,  but,  the  penalty  being  then 
the  debt,  nothing  less  than  the  penalty  can 
discharge  the  action,  although,  of  course, 
any  payment  of  less  will  be  pro  tanlo  a  de- 
fense, and  will  reduce  the  amount  for  which 
judgment  is  to  be  given."  2  Bl.  Com.  341 ; 
2  Minor,  Inst.  4th  ed.  832;  Bacon,  Abr.  Oh- 
ligations,  (F).  The  hardship  of  r^arding 
the  penalty  as  the  debt  wherever  the  obligor 
made  default  in  the  payment  of  even  the 
smallest  part  of  the  principal,  intolerable 
as  it  appears  to  us,  was  ultimately  relieved 
against  in  equity,  but  by  very  slow  degrees. 
Chancery,  from  an  early  period,  had  given 
relief  against  penalties  and  forfeitures  in  a 
few  cases,  such  as  where  the  money  was 


there  was,  in  what  manner  the  Judgment  should 
be  entered, — whether  for  the  penalty  or  for  the 
Interest  for  which  suit  was  brought, — and  states 
that,  while  on  that  question  there  was  great  di- 
versity of  opinion,  It  was  admitted  by  the  whole 
bench  that,  on  principle,  it  was  the  same  as  a 
suit  brought  on  a  bond  payable  by  instalments, 
and  on  that  ground  "it  was  relied  that  the  Judg- 
ment should  be  entered  for  the  penalty.** 

Other  decisions  showing  the  Inflaence  of 
statutes  allowing  set-offs  in  actions  on  penal 
bonds,  and  directing  the  form  of  Judgment 
therein  are :  Graecen  v.  Allen,  14  N.  J.  L.  74, 
infra,  II.  c.  4  :  Alendorf  ▼.  Sticlcle,  2  Cow.  412  ; 
Fair  lie  v.  Law  son,  5  Cow.  424 ;  Harvey  v.  Bard- 
well,  6  Cow.  58, — aupra,  II.  c,  1. 

8.  Appeal  bonds. 

In  0*NeiI  V.  Nelson,  22  111.  App.  531,  an  ac- 
tion in  debt  upon  an  appeal  bond,  a  judgment 
merely  for  the  amount  of  damages  assessed  and 
costs  was .  held  erroneous,  the  court  declaring 
that  Judgment  should  have  been  rendered  for 
the  penalty  to  be  discharged  by  the  payment  of 
the  damages  assessed,  and  that  the  execution 
should  be  Issued  for  the  debt  with  an  indorse- 
ment of  the  damages  assessed,  which  amount, 
only,  could  be  collected  by  the  execution. 

And,  for  the  same  reason,  the  Judgment  in 
Ackerman  v.  People,  100  111.  App.  128,  a  similar 
action,  was  held  erroneous. 

The  breach  of  a  penal  bond  for  review  of  a 
Judgment  being  established  in  Quinn  v.  Bren- 
nan,  148  Mass.  562,  20  N.  E.  184,  it  was  held 
that  Judj^ment  was  properly  entered  for  the 
penai  num.  but,  it  appearing  that  the  damages 
sustained  were  merely  nominal,  execution  was 
allowed  to  issue  for  only  $1  and  costs. 

In  Ing  V.  State,  8  Md.  287,  ^n  action  upon  an 
appeal  bond,  the  court  states  that,  although 
Judgment  Ir  ulways  entered  up  for  the  amount 
of  the  damages  laid  in  the  declaration,  yet  it  is 
Accompauiod  by  a  statement — which,  in  fact, 
constitutes  a  part  of  the  Judgment — that  It  is  to 
be  released  upon  the  payment  of  the  sum 
awarded  by  the  Jury,  court,  or  referee,  as  the 
case  may  be. 

In  Fournier  v.  Faggott,  4  III.  347,  an  action 
In  debt  npon  an  appeal  bond,  the  Judgment, 
which  was  rendered  for  the  debt  and  damages, 
was  held  erroneous  in  form  and  substance,  the 
court  stating  that  it  should  have  been  entered 
for  the  debt  alone,  and  the  damages  should  have 
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been  Indorsed  upon  the  execution  for  collection. 
In  lieu  of  the  debt. 

The  objection  to  the  Judgment  entered  in  the 
same  way  in  Bggleston  v.  Buck,  81  111.  254,  an 
action  of  debt,  on  an  appeal  bond,  that  it  should 
have  been  entered  for  the  penalty  of  the  bond, 
to  be  discharged  upon  payment  of  the  damages 
found,  was  held  well  taken. 

Likewise,  In  Parisher  v.  Waldo,  72  lU.  71, 
where  Judgment  entered  in  the  same  way  was 
held  erroneous,  the  conrt  stated  that  the  Judg- 
ment should  have  been  that  the  debt  found  be 
discharged  npon  payment  of  the  damages. 

In  Qlidcwell  v.  M'Gaughey,  2  Blackf.  359,  an 
action  on  a  bond  for  security  for  costa  by  a 
plaintiff  '*for  himself  and  others,**  it  was  held 
that  the  Judgment,  which  should  have  been  for 
the  penalty  with  damages  for  ita  detention  and 
costa,  ought  not,  however,  to  have  been  ren- 
dered until  after  damages  had  been  assessed  up- 
on the  breaches  assigned;  when  it  should  have 
been  rendered  as  above,  with  award  of  execntton 
for  the  damages  assessed.  But  further,  the 
court  held  that  plaintiff  should  not  sue  for  him- 
self and  others,  as  the  Judgment  would  stand  as 
security,  and  any  other  person  might  sue  out  a 
scire  facias  upon  it  for  himself. 

In  speaking  of  recognizances  of  appeal,  the 
court,  in  Cockrlll  v.  Owen,  10  Mo.  287,  says 
that  they  are  like  bail  bonds,  replevin  bonds, 
and  some  others  which  have  been  held  not  to 
be  within  the  statute  requiring  the  assignment 
of  breaches  on  penal  bonds;  as  the  courts  in 
those  cases  have,  after  entering  Judgment  for 
the  penalty,  invariably  given  relief  to  the  de- 
fendant without  his  being  required  to  file  a  bill 
in  equity. 

Wisconsin  seems  to  stand  as  an  exception  to 
the  prevailing  rule,  as,  in  Whereatt  v.  Ellis,  103 
Wis.  348,  79  N.  W.  416,  an  action  upon  a  bond 
In  the  nature  of  an  appeal  bond,  it  is  stated,  ar- 
guendo, that  the  practice  In  most  Jurisdictions 
has  been  done  away  with,  of  taking  a  Judgment 
In  form  for  the  penalty  in  actions  on  penal 
bonds  and  Issuing  execution  for  actual  damages, 
the  matter  being  regulated  by  statute  provid- 
ing for  the  entry  of  Judgment  for  the  actual 
damages ;  and  that  such  is  the  situation  in  Wis- 
consin. The  statement  as  to  the  practice  •  in 
other  Jurisdictions  does  not  seem  to  be  borne 
out,  however,  by  the  decisions  as  they  appear. 

4.  Attachment  bonds. 
In  Morris  v.  Price,  2  Blackf.  457,  an  action  in 
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paid  but  no  acquittance  taken,  or  an  acquit- 
tance not  under  seal,  or  the  acquittance 
was  lost,  and  afterwards  where  the  obligor 
was  prevented  by  fraud  or  casualty  from 
paying  the  money  punctually,  and  finally, — 
but  not,  it  seems,  until  the  reign  of  Charles 
I^ — ^in  all  cases  of  money  bonds,  however 
the  default  might  have  been  brought  about. 
1  Spenee,  £q.  Jur.  628-630.  In  the  progress 
of  this  amelioration  by  the  court  of  chan- 
cery of  the  harsh  exercise  of  the  jurisdiction 
of  the  common-law  courts,  there  took  place, 
in  the  time  of  James  I.,  a  fierce  oonflict  be- 
tween Thomas  Egerton,  Lord  Ellesmere, 
then  lord  chancellor,  and  Lord  Gdce,  as  to 
the  power  of  the  chancellor  to  interfere,  by 
injunction,  with  an  action  at  law,  or  with 
the  judgment  therein.    Lord  €k>ke  insisted 


that  the  suing  out  of  a  subpcena  in  chancery, 
thus  to  arrest  the  judgment  or  obstruct  the 
proceedings  of  a  court  of  common  law,  sub- 
jected to  the  parties,  their  attorneys,  and  all 
concerned  to  the  penalties  of  the  formida- 
ble statutes  of  prwmunire  (for,  as  it  should 
rather  be,  pranmmeri, — drawing  the  subject 
before  a  foreign  jurisdiction.  4  Bl.  Com. 
103  et  8eq.,  42S) ;  and  he  used  all  his  influ- 
ence with  the  grand  jury  to  cause  all  the 
parties,  in  what  he  considered  a  grievous  in- 
fraction of  the  law  of  England,  to  be  in- 
dicted for  that  offense.  The  strife  was  final- 
ly composed  by  the  interposition  of  the  King 
in  council,  who  gladly  availed  himself  of 
the  occasion  to  exalt  the  royal  prerogative 
by  deciding  in  favor  of  the  chancellor,  and, 
to  settle  the  question  of  jurisdiction  in  all 


debt  on  an  attachment  bond,  no  different  rule 
appears,  the  court  holding  that  final  judgment 
should  have  been  rendered  for  the  debt  men- 
tioned in  the  declaration,  with  costs,  and  ex- 
ecution awarded  for  the  damages  assessed,  with 
coats. 

6.  Bail  hond9. 

This  Is  one  of  the  classes  of  bonds  which 
were  construed  by  the  Bnglish  decisions  not  to 
be  within  the  scope  of  the  statute  of  William, 
as  shown  in  supra,  I.  c,  for  the  reason  that  there 
was  no  need  for  an  assessment  of  damages  by 
the  jury,  as  it  was  within  the  power  of  the 
court  to  adjust  the  amount  to  be  collected  from 
the  basis  of  the  amount  of  recovery  in  the  or- 
iginal action  In  which  the  bond  was  given. 
This,  however,  does  not  operate  in  any  way  to 
change  the  form  of  the  judgment,  only  going  to 
the  manner  of  deciding  upon  the  amount  col- 
lectible. 

It  will  be  observed  that  but  litUe  heed  is  giv- 
en in  this  country  to  the  doctrine  that  the  as- 
sessment of  damages  should  be  made  by  the 
court,  and  not  by  the  jury ;  or  that,  in  fact,  but 
little,  if  any,  distinction  is  made  in  the  pro- 
cedure in  actions  upon  this  class  of  bonds  from 
that  in  all  others.  But  see  Corson  v.  Dunlap,  88 
Me.  82,  12  L.  B.  A.  90,  21  Atl.  173,  infra,  IL 
€.  6. 

A  decision  recognizing,  but  not  following,  the 
E<nglish  doctrine  in  regard  to  bail  bonds  is  Sim- 
mons V.  Kelly,  39  N.  J.  L.  441,  an  action  upon 
a  bail  bond.  In  deciding  as  to  the  proper  form 
of  Judgment,  the  court  stated  that  the  provi- 
sions of  8  ft  9  Wm.  III.  were  embodied  in  the 
New  Jersey  statutes,  with  the  additional  provi- 
sion that  they  apply  to  any  bond  "with  condi- 
tion other  than  for  the  payment  of  money.** 
After  a  review  of  several  authorities  going  on 
the  theory  that  ball  bonds  are  not  within  the 
statute  above  referred  to  in  regard  to  the  uecos- 
aity  for  an  assessment  of  damages,  the  court 
held  the  more  approved  rule  to  be  that  bail  are 
liable  to  pay  a  plaintiff  the  whole  debt  for  which 
he  might  have  had  judgment  against  the  orig- 
inal defendant,  and  that  a  writ  of  inquiry  is, 
therefore,  necessary.  In  conformity  with  such 
s  practice,  judgment  for  the  penalty  was  ordered 
entered  with  the  issuance  of  a  writ  of  inquiry 
to  assess  the  damages,  that  sum  to  be  indorsed 
upon  the  execution  as  to  the  amount  to  be 
raised. 
«2  L.  R.  A. 


In  Sprague  v.  Seymour,  1'5  Johns.  474,  an  ac- 
tion upon  a  bond  for  jail  liberties,  judgment  was 
held  properly  entered  for  the  penalty;  but  the 
court  said  that  plaintiff  could  not  have  execu- 
tion for  more  than  the  original  debt  for  which 
the  prisoner  was  confined,  and  costs. 

Judgment  was  rendered  for  the  penalty  of  a 
bond,  with  1  penny  damages  found  by  the  jury, 
to  be  discharged  upon  the  payment  of  a  speci- 
fied sum  with  interest  from  a  certain  date,  sub- 
ject to  a  deduction  for  credits  Indorsed  on  the 
bond.  It  was  held  that  the  deduction  should 
have  been  made  and  judgment  rendered  to  be 
discharged  by  payment  of  the  real  balance  due. 
Gray  v.  Hines,  4  Munf.  437. 

Judgment  rendered  for  the  sum  assessed,  in 
addition  to  judgment  for  the  original  debt  or 
penalty,  was  held  erroneous  in  Smith  v.  Jan- 
sen,  8  Johns.  Ill,  an  action  in  debt  on  a  ball 
bond,  and  reversed  as  to  that  part,  leaving  it 
unimpeached  as  to  the  debt  and  costs. 

So,  in  Griggs  v.  Drake,  21  N.  J.  L.  169,  an  ac- 
tion upon  a  bond  given  as  security  for  appear- 
ance, the  jury  assessed  damages  at  a  certain 
amount,  with  costs.  The  minutes  of  the  record 
then  show  that  the  court  ordered  judgment  for 
the  penalty  of  the  bond,  and  also  for  the  dam- 
ages assessed,  besides  costs  to  be  taxed.  Judg- 
ment was  finally  entered  to  recover  "the  said 
debt  as  aforesaid  assessed'*  and  a  certain  sum 
as  costs.  It  was  contended  that  the  judgment 
was  erroneous,  because  condemning  the  defend- 
ant, not  only  in  the  amount  of  the  penalty,  but 
in  the  damages  assessed ;  but  the  court  held  that, 
while  not  in  strictly  technical  form,  it  was  sub- 
stantially correct,  being  a  judgment  for  the  debt 
as  demanded  in  the  declaration,  and  that  the 
words  "as  aforesaid  assessed*'  might  be  rejected 
as  unmeaning  and  surplusage. 

And  in  Hunt  v.  Allen,  22  N.  J.  L.  688,  while 
admitting  that  the  judgment  entered  in  an  ac- 
tion on  a  bail  bond  for  "his  said  debt,  and  also 
for  his  damages,"  was  erroneous,  the  court  de- 
clared itself  reluctant  to  reverce  for  such  cleri- 
cal error,  and  so  suspended  judgment  until  an 
amendment  could  be  made  in  the  court  below 
that  Judgment  be  rendered  for  the  penalty. 

The  judgment  In  I^eech  v.  Pirani,  5  Ark.  118, 
an  action  upon  a  bail  bond,  was  entered  for  the 
damages  assessed.  The  court  stated  that,  in 
point  of  form,  the  damages  so  assessed  should 
have  been  merely  stated  on  the  record ;  and,  in- 
stead of  the  judgment  being  entered  therefor,  it 
should  have  been  entered  for  the  penalty  of  the 
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time  to  come,  ordered  the  royal  decree  to  be 
enrolled  in  the  court  of  chancery,  accom- 
panied by  the  declaration  that  it  "apper- 
tained only  to  his  princely  office  to  judge 
over  all  judges,  and  to  discern  and  deter- 
mine such  differences  as  at  any  time  might 
arise  between  his  several  courts  touching 
their  jurisdictions,  and  the  same  to  settle 
and  determine  as  he  in  his  princely  wisdom 
should  find  to  stand  most  with  his  honor.'' 
2  Camp.  Lives  of  Chancellors  (Ld.  Elles- 
mere),  210  et  seq.;  1  Camp.  Lives  of  Chief 
Justices  (Ld.  Coke),  282;  3  Bl.  Com.  434, 
435;  2  Swanst.  22,  note  (b)  ;  2  Bacon's 
Works,  489.  In  2  Swanst.  22,  note  (b),  is 
a  summary  of  the  argument  upon  the  au- 
thorities touching  the  question  of  the  orig- 
inal jurisdiction  of  equity  to  enjoin  judg- 


ments at  law,  drawn  up  by  Mr.  Hargrave;. 
and  in  2  Bacon's  Works,  489,  is  Lord  Ba- 
con's account  of  the  proceedings  of  the- 
King's  council  upon  that  subject,  and  also 
upon  that  of  commendams,  in  which  Lord 
Coke  shows  to  more  advantage  than  in  hi» 
contest  with  Lord  EUesmere  about  the  en- 
joining of  the  judgments  of  the  courts  at 
law. 

Thus  was  settled  the  power  of  the  chan- 
cery to  intervene  in  fitting  cases;  but  the 
precise  extent  of  that  power, — that  is,  in 
what  cases  it  should  be  exercised, — was  not 
determined  as  has  been  said,  until  the  next 
reign.  Meanwhile  it  appears  that,  even  in 
the  latter  part  of  the  reign  of  James  L*. 
after  Lord  EUesmere's  death,  and  the  un- 
happy fall  of  Lord  Bacon,  whilst  the  great 


bond,  with  nominal  damages,  and  costs,  upon 
which  execution  would  have  issued  as  In  or- 
dinary cases,  except  with  an  additional  direc- 
tion to  the  officer  to  stay  further  proceedings 
thereon  when  he  should  have  levied  the  dam- 
ages assessed,  with  Interest  and  costs.  But  the 
court  further  said  that,  notwithstanding  the 
Judgment  was  not  regularly  entered  up,  no  ap- 
parent injury  having  resulted  to  the  plaintiff  by 
reason  of  the  informality.  It  was  an  error  for 
which  the  Judgment  would  not  be  reversed. 

It  is  pointed  out  in  Graecen  v.  Allen,  14  N. 
J.  L.  74,  that,  in  order  to  give  a  greater  extent 
to  the  jurisdiction  of  a  justice,  the  legislature 
in  the  case  of  a  mere  money  bond  changed  the 
whole  course  of  the  common  law,  having  en- 
acted that,  when  a  bond  for  the  payment  of  any 
sum  of  money  above  $100  shall,  by  payment  or 
set-off,  be  reduced  to  $100  or  under,  that  bal- 
ance shall  be  considered  the  real  debt  and  re- 
coverable before  the  Justice  without  regard  to 
the  penalty,  and  the  justice  may  render  judg- 
ment for  the  sum  actually  due  without  regard 
to  the  penalty.  But  the  bond  in  the  case  at  bar 
was  in  the  nature  of  a  ball  bond,  and  not,  as 
the  court  held,  withid  the  legislation  above  re- 
ferred to,  which  embodied  bonds  for  the  pay- 
ment of  money  only,  and,  therefore,  the  judg- 
ment, although  properly  within  the  jurisdiction 
of  the  justice  because  the  penalty  was  less  than 
$100,  was  held  improper  because  rendered  by 
him  for  the  sum  actually  due,  instead  of  for  the 
penalty  of  the  bond ;  the  court  stating  that,  in 
all  other  cases  than  those  embodied  in  the  leg- 
islation above  referred  to,  the  common  law  re- 
mains unaltered,  and  the  judgment,  in  every 
action  upon  a  bond,  of  whatever  description, 
must  be  for  the  penalty,  to  stand  as  security  for 
the  real  debt  due  or  the  actual  damages  sus- 
tained by  the  breach  of  the  condition  of  the 
bond,  and  that  the  judgment  can  be  entered  in 
no  other  way. 

But  In  Hall  v.  White,  27  Conn.  498,  an  ac- 
tion on  a  ball  bond.  Judgment  was  ordered  en- 
tered for  the  amount  of  the  Judgment  recovered 
in  the  original  suit,  with  interest  from  the  re- 
turn of  the  non  est  on  the  execution,  and  costs 
of  the  execution  and  the  officer's  fees  thereon; 
the  speciOc  question,  however,  as  to  the  form  of 
Judgment  does  not  arise. 

It  is  said,  arguendo,  in  Pierce  v.  Read,  2  N. 
H.  363,  an  action  on  a  ball  bond,  that  the  Judg- 
ment rendered  for  the  penalty  of  a  bond  in  pur- 
suance of  the  statute,  is  a  mere  creature  of  the 
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statute,  rendered,  not  for  the  purpose  of  beins 
enforced  by  execution  or  by  an  action  of  debt, 
but  to  stand  as  a  security  for  any  damages  re- 
sulting from  any  future  breach  of  the  condi- 
tion of  the  bond. 

6.  Bastardy  hondt. 

In  Brett  v.  Murphy,  80  Me.  358,  14  Atl.  984^ 
an  action  in  debt  upon  a  bastardy  bond,  condi- 
tioned for  the  payment  of  a  certain  sum  week- 
ly, it  was  held  that  the  order  of  judgment  for 
the  penalty  of  the  bond  was  correct,  but  that 
the  court  rendering  judgment  might  chancer  the 
bond :  and  execution  was  stayed  in  order  to  have 
the  damages  assessed,  which  the  court,  relying 
upon  Philbrook  v.  Burgess,  52  Me.  271,  supra, 
II.  c  1,  held  might  include  past,  present,  and 
future  damages,  since  the  bond  was  not  for  the 
performance  of  any  covenant  or  agreement,  and 
Included  no  co\enant  or  agreement  outside  of,  or 
apart  from,  the  bond  itself,  and  therefore  the 
breach  was  once  for  all. 

But  the  question  in  Corson  v.  Dunlap,  83  Me. 
32,  12  L.  R.  A.  90,  21  Atl.  173,  was  whether,  in 
an  action  upon  a  penal  bond  given  in  bastardy 
proceedings,  the  judgment  should  be  for  the  pen- 
alty, and  damages  be  assessed  so  far  as  they 
had  accrued  at  the  time  of  the  assessment,  fn« 
ture  damages  to  be  assessed  by  after  process  of 
scire  facias,  or  whether  judgment  must  be  given, 
once  for  all,  for  all  the  damages  that  ever  would 
be  sustained,  both  past  and  prospective,  where 
the  liability  of  the  principal  in  the  bond  was, 
by  the  order  of  the  court,  a  continuing  liability. 
After  expressing  the  opinion  that  the  first- 
named  procedure  is  the  proper  one,  the  court 
discusses  the  question  somewhat  at  large  "on 
account  of  some  adverse  expressions  on  the 
point,  to  be  found  in  our  ovrn  cases."  The 
Maine  statute  providing  that,  "in  actions  on 
bond  or  contract  in  a  penal  sum,  for  the  per- 
formance of  covenants  or  agreements,  .  .  . 
when  the  jury  finds  the  condition  broken,  they 
shall  estimate  the  plaintiff's  damages,  and  Judg- 
ment shall  be  entered  for  the  penal  sum,  and 
execution  shall  issue  for  such  damages  and 
costs," — was  declared  to  apply  to  actions  on 
bonds  containing  a  penal  clause,  where  there 
may  be  breaches  of  the  bond  at  different  times^ 
but  not  to  apply  to  a  bond  conditioned  to  pay  a 
single  sum  on  a  day  certain,  because  in  sucli 
case  there  can  be  but  one  breach  and  one  assess- 
ment :  nor  to  certain  statutory  bonds,  bail  bonds, 
recognizances,  bonds  for  good  behavior,  bond* 
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«eal  waa  in  the  custody  of  Bishop  Williams, 
not  only  was  it  not  agreed  that  penalties 
should  he  relieved  against,  except  in  rare 
cases  of  fraud  or  casualty,  but  it  was  con- 
sidered the  better  opinion  that  they  should 
not  be,  for  which  Lord  Ellesmere's  author- 
ity was  cited.  This  is  discovered  from  an 
interesting  MS.  in  the  British  Museum, 
printed  by  Mr.  Hargrave,  being  an  address 
touching  "The  Abuses  and  Remedies  of  Chan- 
cery, by  Mr.  George  Norburie,  and  presented 
unto  the  Lord  Keeper."  In  that  address, 
Mr.  Norburie  discourses  as  follows  of  the 
**Matters  Properly  Believable  in  Chancery:" 
''Touching  the  aflarmative  part,  what  matters 
are  relievable  in  the  chancery,  I  have  heard 
they  must  be  one  of  these  kinds,  viz.:  Mat- 
ters of  fraud,  trust,  extremity,  or  casualty, 


or  else  not  lightly  to  be  dealt  in  here.  For 
almost  all  others  besides  these  do  arise  from 
the  remiss,  careless,  and  negligent  dealings 
of  men,  who,  having  precipitated  themselves 
into  some  great  inconveniences,  come  with 
open  mouths  into  the  chancery,  seeking  re- 
lief; wherein  how  far  they  shall  be  thought 
fit  to  be  holpen  I  will  not  presume  to  deter- 
mine. Doubtless  many  wise  men  do  think 
it  better  to  smart  in  some  measure  for  their 
follies,  than  that  their  adversarys,  haply 
honester  men  than  themselves,  should  be 
vext  here  with  a  tedious  and  expensive  suit, 
the  court  so  much  troubled  as  it  is,  and  the 
course  of  honest,  careful,  and  precise  deal- 
ings between  man  and  man  should  be  in- 
verted. For  to  what  purpose  are  bonds 
made  with  penalties,  leases  with  forfeitures. 


to  do  or  not  to  do  some  collateral  act,  and  the 
like,  since  such  bonds  are  not  money  or  busi- 
ness bonds,  and  are  not  conditioned  for  the  se- 
curity of  covenants  and  agreements  In  the  sense 
of  the  statute,  and  can  be  chancered  by  the 
court  with  much  more  propriety  than  by  a  Jury. 
In  support  of  these  conclusions,  the  court,  after 
reviewing  numerous  decisions,  states  that,  in 
Its  opinion,  there  could  not  be  a  better  state- 
ment of  the  law  than  the  one  found  In  Sevey  v. 
Blacklin,  2  Mass.  541,  as  follows:  "When  It 
shall  appear  to  the  court  that  the  penalty  is 
forfeited,  then  the  equity  powers  of  the  court 
commence,  and  the  judges  are  authorized  to  en- 
ter judgment  for  so  much  money  as  In  equity 
and  good  conscience  the  plaintiff  can  claim,  un- 
less the  condition  of  the  bond  be  such  that 
further  damages  may  arise  to  him  by  future 
breaches.  In  such  case  judgment  is  rendered 
for  the  penalty,  and  execution  is  awarded  for  the 
damages  already  accrued;  and  the  judgment  is 
to  stand  as  a  security  for  future  damages  to  be 
recovered  by  scire  facias."  The  statement  in 
Philbrook  v.  Burgess,  52  Me.  271,  w^s  criticized, 
that  in  that  case,  a  bond  for  maintenance,  all 
past  and  prospective  damages  should  have  been 
assessed,  and  that  the  bond  did  not  come  within 
the  statute  above  referred  to ;  and  the  decision 
was  expressly  overruled  in  this  particular. 

The  bond  in  Jordan  v.  Lovejoy,  20  Pick.  86, 
was  given  in  bastardy  proceedings  and  condi- 
tioned for  the  appearance  of  the  defendant  in 
court  at  a  stated  time,  there  to  abide  any  order 
that  might  be  made.  In  debt  therein,  upon  de- 
fault, a  prayer  to  be  heard  in  chancery  was 
granted,  the  court  stating  that  "it  is  a  general 
rule  of  law  in  this  commonwealth,  a  rule  pre- 
•  scribed  by  statute,  .  .  .  that  every  bond 
and  obligation  with  penalty,  shall  be  liable, 
after  forfeiture  established  on  Issue  or  by  de- 
fault, to  an  Inquiry  in  chancery,  on  which  the 
judgment  shall  be  entered,  not  for  the  amount 
of  the  penalty,  but  for  such  sum  as  may  be 
found  equitably  due." 

Hut  in  a  later  decision,  McGrath  v.  Conway, 
116  Mass.  360,  also  an  action  in  debt  upon  de- 
fault upon  a  bond  conditioned  for  appearance 
and  to  abide  the  order  of  the  court,  given  in 
bastardy  proceedings,  it  was  held  that,  upon  a 
breach  o£  the  condition,  plaintiff  was  entitled 
to  judgment  for  the  penalty,  with  execution  for 
so  much  of  the  penal  sum  as  was  payable  In 
•quity  and  good  conscience, — In  this  instance. 
for  a  nominal  sum  only,  but  with  the  right  to 
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sue  out  a  scl.  fa.  and  obtain  execution  for  the 
damage  caused  by  any  failure  to  comply  with 
any  further  or  final  order  of  the  court. 

The  bond  in  question  in  Erlinger  v.  People, 
36  111.  458,  was  a  bastardy  bond  to  secure  the 
appearance  of  the  obligor  In  court  In  an  ac- 
tion upon  the  bond  judgment  was  rendered  for 
the  penalty  to  be  discharged  upon  the  payment 
of  a  lesser  sum,  found  as  damages  and  costs.  It 
was  contended  that  the  judgment  should  have 
been  rendered  to  stand  as  security  for  the  pay- 
ment of  a  certain  sum  per  annum,  but  this  con- 
tention was  not  sustained,  as  the  bond  was  not 
given  for  the  support  of  the  child,  but  to  secure 
the  appearance  of  the  obligor  in  court. 

In  Trimble  v.  State,  4  Blackf.  42,  an  action 
in  debt  on  a  bastardy  bond  conditioned  for  the 
payment  of  a  certain  sum,  the  rule  is  laid  down 
that,  after  the  damages  have  been  assessed  by 
the  jury  upon  the  assignment  of  breaches,  judg- 
ment should  be  rendered  for  the  penalty  and 
costs,  and  execution  awarded  for  the  damages 
assessed  and  costs. 

In  an  action  on  a  bond  given  by  a  principal 
and  sureties  in  bastardy  proceedings  In  the  pen- 
alty of  $500.  conditioned  for  the  appearance  of 
the  principal  in  court  at  a  certain  time  there  to 
abide  any  order  that  should  be  made,  the  order 
was  for  the  payment  of  $100  in  gross  and  $2 
per  week  thereafter.  Upon  default  in  pay- 
ments, action  was  brought  against  the  sureties. 
Judgment  was  ordered  entered  for  the  penal 
sum,  with  an  award  of  execution  for  the  sum 
due  under  the  order  which  the  principal  had 
failed  to  pay.  Barnes  v.  Chase,  128  Mass.  211. 
The  court  says,  in  Freeman  v.  People,  54  111. 
153,  an  action  upon  a  bastardy  bond :  "In  ac- 
tions upon  penal  bonds,  the  practice  has  been 
long  and  well  settled,  that,  If  plaintiff  recover, 
it  must  be  for  the  amount  of  the  penalty,  as 
debt,  and  such  sum  as  may  be  found  as  dam- 
ages. In  such  cases  the  jury  should  find  the 
amount  of  the  debt  and  damages  separately, 
and  the  penalty  in  such  cases  is  the  debt, 
and  the  Injury  sustained  is  the  damages, 
and  the  court  should  render  judgment  for 
the  amount  of  the  penalty,  as  the  debt,  to  be  dis- 
charged upon  payment  of  the  damages.  .  .  . 
And  when  execution  issues  It  Is  for  the  debt  and 
damages,  but  an  indorsement  should  be  made 
thereon,  that  the  debt  will  be  discharged  upon 
I  he  satisfaction  of  the  amount  of  the  damages, 
and  they,  with  the  costs,  are  all  the  officer  can 
collect."  The  Judgment  in  this  instance  was  en- 
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nomine  pcence,  and  clauses  of  re-entry,  if  the 
wilful  violators  shall  be  exempt  from  all 
punishments,  and  who  will  take  care  to  pay 
either  debt  or  rent?  I  have  heard  the  late 
honorable  and  worthy  diancellor,  Lord  Elles- 
mere,  say  that  he  would  not  relieve  any  that 
forfeited  a  bond,  unless  it  were  in  case  of 
extremity,  or  that  he  could  make  it  appear 
that  by  some  accidental  means  he  was  occa- 
sioned thereunto;  and,  if  he  did  help  any, 
the  party  here  complaining  should  pay  all 
the  defendant's  charges,  both  at  the  com- 
mon law  and  in  chancery  (if  he  were  able), 
if  there  was  cause.  Whereas  of  late  much 
lenity  lias  been  used  te  all  debtors,  so  that 
many,  after  four  or  five  years'  suit  and 
charges  in  this  court,  were  glad  to  go  away 
with  their  principal,  without  either  cost  or 


damages."  Hargrave,  Law  Tracte,  431.  Bui 
when,  in  the  time  of  Charles  I.,  the  equity 
of  redemption,  after  forfeiture  of  a  mort* 
gaged  estate,  was  esteblished,  it  would  have 
been  inconsistent  not  te  have  extended  the 
same  doctrine  to  the  forfeiture  of  the  pen- 
alty in  a  money  bond  as  between  the  parties 
beneficially  interested  in  the  performance 
of  the  condition.  The  principle  in  either 
case  was  the  same,  namely,  that  the  sub- 
stenoe  of  the  transaction  was  te  secure  the 
payment  of  the  money  within  a  reasonable 
time,  so  that,  if  the  debt  were  discharged 
within  a  reasonable  time,  with  lawful  inter- 
est, although  the  very  letter  of  the  engage- 
ment was  not  observed,  yet  the  real  sub- 
stence  of  it  was  achieved;  and  it  was  not 
equitable,    nor    consistent    with    good  con- 


tered  for  the  penal  sum  and  a  further  sum  as 
damages,  together  with  costs,  and  directed  that 
execution  issue  for  the  same.  Inasmuch  as  the 
Judgment,  as  entered,  would  authorise  the  col- 
lection of  both  the  debt  and  damages,  it  was 
held  erroneous. 

7.  Certiorari  bonds. 

It  was  held  in  McConnel  v.  Swailes,  8  111.  571, 
that,  m  entering  up  a  judgment  In  an  action 
for  debt  upon  a  certiorari  bond,  "it  should  be 
for  the  debt  in  numero  the  penalty  to  be  dis- 
charged by  the  payment  of  the  damages  actually 
assessed,  either  by  the  jury  or  the  clerk,  upon 
the  breaches  assigned.  The  execution  issues 
for  the  debt,  with  the  Indorsement  of  the  clerk, 
of  the  damages  assessed,  and  which  amount 
only,  so  Indorsed,  the.  officer  can  collect." 

8.  Injunction  honds. 

Judgment  was  rendered  merely  for  the  dam- 
ages sustained,  in  Romero  v.  Sllva,  1  N.  M.  157, 
an  action  in  debt  upon  an  injunction  bond.  The 
court,  upon  appeal  therefrom,  held :  "The  ver- 
dict should  have  been :  We,  the  jury,  find  for 
the  plaintiff  the  penal  sum  of  the  bond  and  as- 
ROSR  his  damages  on  the  same  at  $50.  The  judg- 
ment should  have  been :  It  is  therefore  ordered 
by  the  court  that  plaintiff  recover  of  the  de- 
fendant $100,  the  penal  sum  of  said  bond  to  be 
discharged  by  payment  of  $50,  the  damages  as- 
sessed by  reason  of  the  breach  of  the  same,  and 
also  his  costs  on  this  behalf  expended,  to  be 
taxed.  But,  as  this  only  goes  to  the  form,  and 
not  to  the  substauce,  It  may  be  corrected  In 
this  court.  Let  the  judgment  be  affirmed  with 
the  modification  as  to  form,  with  costs." 

Harrison  v.  Park,  1  J.  J.  Marsh.  174,  was  an 
action  in  debt  upon  an  injunction  bond.  Judg- 
ment was  rendered  for  the  penalty  only,  with 
an  entry  on  the  record  that  it  be  discharged 
by  a  lesser  sum  found  by  the  jury  as  dam- 
ages. This  was  held  unobjectionable  under  8 
and  9  Wm.  III.,  as  well  as  under  an  early 
Kentucky  statute  which  was  a  substantial  tran- 
script of  the  English  act. 

The  court  states,  in  Rubon  v.  Stephan,  25 
Miss.  258,  an  action  In  debt  apon  an  injunction 
bond :  "According  to  the  common  rule,  the 
breach  of  the  condition  being  established,  the 
plaintiffs  were  entitled  to  recover  the  penalty 
of  the  bond :  but.  In  our  practice,  the  rule  is,  to 
tenter  the  Judgment  for  the  debt  to  be  discharged 
by  the  damages  assessed  by  the  Jury." 
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It  is  said,  outer.  In  Sims  v.  Harris,  8  B.  Mon. 
55,  that,  in  an  action  in  debt  for  the  penalty  of 
a  1)ond  conditioned  for  the  payment  of  all  costs 
and  damages  accruing  in  consequence  of  the  dis- 
cbarge of  an  injunction  the  plaintiff  is  not  con- 
fined in  his  recovery  to  the  amount  of  damages 
laid  in  his  writ,  but  shall  have  Judgment  for  the 
amount  of  the  penalty  to  be  discharged  by  the 
damages  sustained  by  the  breach  of  the  condi- 
tion. 

Error  was  assigned  in  Moore  v.  Harton,  1 
Port.  (Ala.)  15,  an  action  upon  an  injunction 
bond,  .Hs  to  the  manner  in  which  Judgment  was 
entered ;  but  the  court  held  that  it  was  imma- 
terial whether  it  be  for  the  amount  of  the  pen- 
alty to  be  discharged  by  the  sum  assessed  by  the 
jury,  or  directly  for  the  last-named ;  they  being 
substantially  the  same. 

9.  Indemnity  hondi. 

In  actions  on  this  class  of  bonds,  the  pro- 
cedure allowing  Judgment  for  the  penalty  to 
stand  as  s«!urity  Is  often  a  particularly  desira- 
ble and  convenient  practice,  as  shown  in  Roll  v. 
Maxwell,  6  N.  J.  L.  493,  an  action  brought  upon 
an  indemnity  bond.  It  was  held  that  judgment 
must  be  entered  in  the  penal  sum  to  stand  as  se- 
curity for  future  breaches  and  In  no  other  way, 
under  a  state  statute  which,  the  judge  said,  was 
a  copy  of  8  &  9  Wm.  III.,  and  construed  in  the 
same  way.  In  an  additional  opinion,  the  chief 
Justice  said  that,  where  a  bond  is  conditioned 
for  the  performance  of  covenants,  or  for  indem- 
nifying and  saving  harmless  against  contingent 
damages,  losses,  or  expenses,  or  for  any  other 
thing  than  the  payment  of  money  only,  then  the 
judgment  is  entered  for  the  whole  penalty,  and 
execution  Is  taken  from  time  to  time  for  the 
particular  damages  found  by  the  Jury  on  suc- 
ceeding breaches,  "for  it  is  contrary  to  the 
whole  policy  of  the  law  to  put  the  party  to  a 
new  action  for  every  succeeding  breach  of  the 
covenant,  or  Item  of  the  damage,  against  which 
the  bond  was  intended  to  secure  him." 

So,  also.  In  Duffy  v,  Ly.tle,  5  Watts,  120. 
The  court,  in  holding  that  but  one  Judgment  can 
be  had  upon  the  same  bond  against  the  same 
party,  explains  that,  since  8  ft  9  Wm.  III., 
judgment  is  still  entered  for  the  whole  penalty 
of  the  bond;  but,  beyond  the  amount  of  the 
damages  assessed  by  the  jury  upon  breaches  as- 
signed, and  costs,  plaintiff  Is  not  allowed  to 
levy  execution  upon  his  Judgment ;  but  that  the 
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science.,  chat  the  creditor  should  demand  or 
be  allowed  to  have  more,  agreeably  to  that 
maxim  of  the  court,  that  ''equity  regards  the 
substance,  and  not  the  form,  of  things/'  1 
Spenoe,  £q.  Jur.  629,  630. 

The  student  is  desired  to  observe  that  in 
these  cases  where  equity,  either  formerly  or 
at  present,  interposes  by  injunction  to  pre- 
vent what  it  deems  an  iniquitous  advantage 
from  being  taken  of  a  judgment  or  other 
proceeding  in  a  court  of  common  law,  it 
does  not  address  itself  to  the  common-law 
court  over  which  it  is  acknowledged  to  have 
no  control;  but  it  directs  its  mandate  to 
the  parties,  and,  if  need  be,  to  the  executive 
officers  of  the  law,  and  prohibits  those  from 
suing  out,  and  these  from  executing,  any 
process  in  pursuance  of  the  judgment,  etc. 


After  the  lapse  of  somewhat  over  half  a 
century,  the  relief  which  at  first  was  given 
dubiously,  even  in  equity,  was  deemed  so  ob- 
viously to  conform  to  substantial  justice 
that  it  was  directed  by  statute  (4  &  5  Anne, 
chap.  16  [A.  D.  1707] )  to  be  administered  in 
the  courts  of  law,  the  provision  being  that, 
although  suit  should  be  brought  and  judg- 
ment given  as  before  for  the  penalty,  yet 
the  judgment  should  be  accompanied  by  an 
entry  upon  the  record  that  it  should  be  dis- 
charged by  the  payment  of  the  principal 
sum  and  interest.  And  this  statute  is 
foimd  in  our  Code  in  almost  the  same 
terms.  2  Bl.  Com.  341 ;  Bacon,  Abr.  Ohliga- 
Hona,  {¥);  Va.  Code  1873,  chap.  173,  fi§ 
16,  17;  Va.  Code  1887,  chap.  166,  §fi  3393, 
3394.    And,  as  a  corollary  to  this   enact- 


Judgxnent  remains  in  full  force  as  security  for 
future  breaches  npon  which  execution  may  be 
had  when  shown  to  the  court  by  scire  facias 
npon  notice  to  the  defendant.  The  bond  in 
question  was  an  indemnity  bond. 

And  it  IS  recognized  in  Holtt  v.  Halcomb,  82 
N.  H.  200,  in  a  suit  on  an  indemnity  bond,  that, 
by  statute,  Judgment  is  to  be  for  the  whole  pen- 
alty of  the  bond,  bat  execution  Is  to  issue  only 
for  the  damages  which  the  plaintiff  has  sus- 
tained, the  judgment  to  stand  as  security  for 
damages  subsequently  accruing. 

In  several  decisions  nothing  appears  as  to  the 
Judgment  standing  as  security  although  it  Is 
held  necessarily  entered  for  the  penalty. 

In  Blair  v.  Perpetual  Ins.  Co.  10  Mo.  559,  47 
Am.  Dec.  129.  a  judgment  entered  in  an  action 
In  debt  ou  an  indemnity  bond  for  the  damages 
assessed  by  the  jury  was  held  improperly  ren- 
dered ;  the  court  stating  that  the  statute  con- 
cerning penal  bonds  was  expressed  that  the  judg- 
ment should  be  rendered  for  the  penalty,  with 
an  award  of  execution  for  the  damages  assessed. 

So,  In  White  Sewing  Mach.  Co.  v.  Dakln,  86 
Mich.  381,  13  L.  K.  A.  813,  49  N.  W.  583,  a 
bond,  given  to  secure  any  Indebtedness  which 
might  be  incurred  by  a  party  to  his  principal 
while  acting  as  agent  in  selling  sewing  machines 
was  declared  to  be  not  a  money  bond ;  and  the 
court  stated  that,  therefore.  It  was  regulated  by 
the  statute  providing  that  judgment  must  be 
rendered  for  the  penalty  with  costs,  and  with 
a  further  Judgment  that  the  plaintiff  have  exe- 
cution to  collect  the  amount  of  damages  as- 
sessed by  the  Jury. 

And  a  breach  of  an  indemnity  bond  being  es- 
tablished in  Valentine  v.  Wheeler,  116  Mass. 
478,  It  was  held  that  judgment  should  be  en- 
tered for  the  penal  sum,  the  court  remarking 
that  no  Inquest  would  be  made  as  to  what 
amount  of  the  penal  sum  execution  should  issue 
for,  as  that  inquiry  was  not  presented  before 
the  court. 

Judgment  was  entered  for  the  amount  of  the 
damages  in  Suburban  Mut.  Bldg.  &  Loan  Asso. 
V.  Paulus,  80  Mo.  App.  36,  an  action  upon  a 
builder's  bond,  in  reference  to  which  It  was  held 
that  the  statute  was  plain  and  mandatory  that 
It  should  have  been  entered  for  the  penalty  of 
the  bond  with  execution  for  the  damages  as- 
sessed by  the  jury,  and  the  cause  was,  therefore, 
remanded  for  correction,  the  court  stating  that 
the  better  practice  was  to  have  the  correction 
made  in  the  circuit  court. 
62  L.  R.  A. 


In  regard  to  the  form  of  a  judgment  to  be 
entered  In  an  action  upon  a  penal  bond  condi- 
tioned for«the  due  performance  of  a  cashier's 
duties,  the  court  stated,  arguendo,  that  techni- 
cally it  should  have  been  for  the  penalty  of  the 
bond,  and  that  partial  payments  which  had  been 
made  thereon  should  have  been  applied  In  ac- 
cordance with  the  principles  transferred  to 
courts  of  law  from  courts  of  equity  In  deciding 
on  what  terms  a  party  should  be  released  from 
the  penalty  of  his  bond,  which  always  were  up- 
on the  payment  of  the  principal.  Interest,  and 
costs.  M'GIH  V.  Bank  of  United  States,  12 
Wheat.  611,  6  L.  ed.  711. 

In  State  ex  rel.  Heye  v.  Frank.  22  Mo.  App. 
46,  an  action  upon  an  Indemnity  bond,  judg- 
ment was  finally  rendered  for  less  than  the  pen- 
alty. This,  the  court  held,  was  Irregular,  as  It 
should  have  been  for  the  penalty  with  an  award 
of  execution  for  the  damages  assessed,  but  was 
Inclined  to  amend  the  defect  at  that  time ;  how- 
ever, coming  to  the  conclusion  that  the  judg- 
ment was  objectionable  In  other  respects.  It 
was  reversed  and  the  cause  remanded. 

The  decisions  following  are  examples  of  the 
leniency  with  which  courts  are  coming  to  treat 
a  departure  from  the  strict  common-Iuw  form 
in  cases  where  Its  use  Is  formal  merely,  and  not, 
for  some  reason,  essential. 

Judgment  was  rendered  for  the  sum  found  by 
the  jury,  and  costs,  in  Collier  v.  Southern  Exp. 
Co.  32  Gratt.  718,  an  action  in  debt  upon  an 
Indemnity  bond.  The  court  stated  that,  regu- 
larly, It  should  have  1)een  for  the  penalty  to  be 
discharged  by  the  payment  of  the  principal  sum 
found  by  the  jury,  and  costs,  but  that  the  error 
was  formal  merely,  and  might  be  amended,  and, 
as  amended,  afllrmed ;  however,  that  it  was  sub- 
stantially correct  as  It  was,  and  that  there  was 
no  necessity  of  changing  the  form  of  It. 

So,  a  judgment  was  declared  Irregular  In  not 
having  been  taken  for  the  penalty,  in  Warren 
V.  Gordon,  10  Wis.  409.  an  action  upon  an  In- 
demnity bond,  in  conformity  with  a  statute  pro- 
viding that,  in  all  actions  brought  for  the 
breach  of  the  conditions  of  a  bond,  judgment 
shall  be  entered  for  the  penal  sum,  with  an 
award  of  execution  for  the  sum  actually  due. 
But,  as  the  irregularity  did  not  affect  the  sub- 
stantial rights  of  the  defendants,  the  judgment 
rendered  for  the  amount  of  damages  assessed, 
with  costs,  was  affirmed. 

The  bond,  in  Williams  v.  WUlson,  1  Vt.  266, 
was  an  indemnity  bond  upon  which  two  breaches 
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ment,  it  is  provided  that,  "in  any  action  of 
debt  (meaning,  doubtless,  on  a  penal  bill,  or 
bond  with  condition,  for  such  a  plea  was  al- 
ways proper  on  a  single  bill)  the  defendant 
may  plead  payment  of  the  debt  (or  of  so 
much  as  is  due  by  the  condition)  before  ac- 
tion broujrht," — that  is,  although  after  de- 
fault made  by  the  debtor.  Va.  Code  1873, 
chap.  168,  §  1;  Va.  Code  1887,  chap.  160,  § 
3295. 

As  at  common  law  the  penalty  becomes 
the  debt  upon  the  obligor's  default,  so  by 
that  law  the  penalty  usually  limits  the  re- 
covery, as  it  still  does  in  respect  to  the  sure- 
ty. Equity,  however,  upon  any  applica- 
tion by  the  obligor  for  its  aid  (because  he 
who  asks  equity  must  do  equity),  will  com- 
pel the  payment  of  principal  and  interest, 


though  the  aggregate  exceed  the  penalty. 
Bacon,  Abr.  Obligations,  (A.).  In  Virginia 
the  courts  of  law  habitually  allow  interest 
to  be  recovered  in  full,  although,  together 
with  the  principal,  it  may  exceed  the  pen- 
alty, the  excess  being  recovered  as  damages. 
Tennant  v.  Gray,  5  Munf.  494;  Baker  v. 
Morris,  10  Leigh,  285 ;  Tazewell  ▼.  Saunders, 
13  Gratt.  354. 

It  will  be  at  once  observed  that  in  cases 
of  penal  bonds  for  the  payments  of  money, 
where  there  is  only  a  single  sum  due  or  se- 
cured, there  can  be  but  one  breach  of  the 
bond,  and  hence  there  never  was  in  the  law 
such  a  thing,  in  suits  upon  such  bonds,  as  a 
judgment  for  the  penalty  of  the  bond,  with 
an  assessment  of  the  damages  for  the  past 
breaches,  with  a  further  provision  that  the 


were  assljnied  in  an  action  broupht  thereon. 
Jndgmcut  was  entered  for  the  penalty  and  for 
damaj^es  In  the  shape  of  interest*  bej'ond  the 
penalty,  without  any  direction  as  to  what  sum 
execution  should  Issue  for,  or  statement  that  the 
judgment  was  to  stand  as  security  for  future 
breaches.  But,  the  plaintiff  having?  proved  an 
expenditure  In  the  obligor's  behalf,  to  the 
amount  of  the  penalty,  the  court  held  that  ju6- 
tli*e  would  grant  interest  upon  the  damages 
thoirgh  the  penalty  be  thereby  exceeded ;  "and 
whether  It  Is  entered  as  debt  and  damages,  or  as 
damages  alone,  does  not  much  affect  the  rights 
of  the  parties,  otherwise  than  as  they  are  bound 
to  conform  to  the  requisitions  of  the  law  with 
regard  to  the  form,  as  well  as  the  amount,  of 
the  judirment."  The  form  of  the  Judgment  In 
this  Instance  was  held  unobjectionable,  under  a 
statute  giving  the  court  the  right  to  render 
Judgment  for  the  plaintiff  In  an  action  on  a 
bond  with  condition  annexed,  upon  breach  there- 
of when  there  could,  In  the  nature  of  things,  be 
no  futurf  breaches  for  the  sum  actually  due  ac- 
cording to  equity  and  good  conscience,  since 
there  would  be  no  object  In  having  the  Judg- 
ment for  the  penalty  to  stand  as  security. 

Colorado  seems  to  have  adopted  legislation  in 
the  nature  of  a  departure  from  the  common- 
law  rule. 

The  rule  of  practice  governing  penal  bonds  Is 
stated  In  Davis  v.  Wannamaker.  2  Colo,  637,  to 
be  that  the  Judgment  must  be  for  the  full 
amount  of  the  penalty  of  the  bond  to  be  dis- 
charged upon  the  payment  of  such  damages  as 
the  plaintiff  might  be  entitled  to.  But  this  de- 
cision is  expressly  overruled  in  Allen  v.  King,  4 
Colo.  App.  3:20,  35  Pac.  1061,  which  held  that 
the  practice  is  different  In  that  state  since  the 
adoption  of  the  Code,  a  Judgment  for  the  amount 
of  the  damages  merely  being  proper  since  that 
time. 

And  so  It  seems  In  Maryland,  as  the  court  de- 
clared in  Orendorff  v.  Utz,  48  Md.  29S,  that, 
while  8  &  0  Wm.  III.  might  authorize  the  entry 
of  Judgment  for  the  penalty  of  the  bond  to  stand 
as  security  for  future  breaches  to  be  recovered 
by  scl.  fa.  thereon,  it  did  not  prevent  repeated 
actions  on  the  bond,  as  breaches  thereof  might 
occur  und?r  the  state  statute  treating  the  sum 
really  due  as  the  true  debt  secured  by  a  penal 
bond  and  so  to  be  pleaded  and  allowed. 

10.  Offlcial  bonds. 

The  court,  instead  of  entering  Judgment  for 
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the  penalty  of  the  bond,  with  a  further  judg- 
ment that  plaintiff  have  execution  for  the  dam- 
ages assessed,  as  prescribed  by  statute,  ren- 
dered Judgment  merely  for  the  amount  of  dam- 
ages found  to  be  due  the  plaintiff,  in  Taylor  v. 
State.  23  Ark.  225,  an  action  upon  an  adminis- 
trator's bond.  Upon  appeal,  the  court  stated 
that,  while  it  was  not  apparent  that  any  sub- 
stantial Injury  would  be  suffered,  nevertheless, 
it  was  perhaps  safest  not  to  sanction  a  depart- 
ure from  the  mode  of  entering  such  a  Judgment 
prescribed  by  the  statute,  and  for  that  reason 
ordered  a  reversal. 

A  Judgment  was  declared  in  conformity  with 
the  common-law  rule,  and  was  therefore  unob- 
jectionable, since  that  rule  had  not  been  dis- 
turbed by  statute,  which  was  entered  up  against 
each  of  several  sureties  on  an  official  bond  for 
the  full  amount  of  their  liability  and  costs,  with 
the  direction  that  the  plaintiff  have  execution 
only  for  the  sum  really  due  from  the  principal 
to  the  plaintiff  on  the  bond.  People  v.  Love,  25 
Cal.  521. 

Expressly  approving  and  following  People  v. 
Love,  25  Cal.  520,  it  was  held,  in  People  v. 
Rooney.  29  Cal.  643,  that  in  an  action  on  offi- 
cial bonds  "the  Judgment  should  first  fix  the 
amount  of  the  defalcation  or  recovery,  and 
thereafter  proceed  with  a  separate  Judgment 
against  euch  of  the  sureties  for  the  full  amount 
for  which  he  has  made  himself  liable  in  the 
bond,  and  costs,  and  then  close  with  a  proviso 
to  the  effect  that  each  shall  be  satisfied  by  the 
collection  or  payment  of  the  amotiut  of  the  de- 
falcation or  recovery,  and  costs." 

And  in  Heppe  v.  Johnson,  73  Cal.  265,  14 
Fac.  833,  an  action  against  sureties  on  an  offi- 
cial bond,  the  Judgment  rendered,  which  was  In 
the  ordinary  form  of  a  Judgment  for  the  recov- 
cry  of  money,  was  ordered  modified  so  as  to  con- 
form to  the  form  prescribed  in  I'eople  v.  Love, 
25  Cal.  520,  and  People  v.  Rooney,  29  Cal.  643, 
supra. 

A  verdict  found  by  the  jnry  for  the  damages 
only,  in  an  action  in  debt  on  an  official  bond, 
was  held  bad  both  in  form  and  substance,  in 
Frazier  v.  Laughlln,  6  III.  347 ;  the  court  stat- 
ing that  the  Jury  should  have  found  the  debt  as 
well  as  the  damages,  whereupon  "the  court 
could  have  rendered  a  Judgment  for  the  debt 
thus  found,  and  have  awarded  execution  for 
that  amount,  with  directions  to  be  indorsed 
thereon,  that  only  the  amount  ^otJthA  damages 
should  be  collected.'^igitized  by  VnV^VJ^ 
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judgment  should  stand  as  security  for  fur- 
ther breaches.  Under  such  bonds  there 
could  be  only  one  breach,  and  the  only  ques- 
tion there  ever  was  in  the  law  was,  whether 
the  recovery  should  be  for  the  sum  actually 
due.  or  for  the  whole  penalty.  This  being 
true,  the  judgment  could  not  stand  as  se- 
curity for  further  breaches,  for  there  could 
be  no  further  breaches.  It  is  of  such  bonds 
that  the  statute  of  Anne  treated,  and,  be- 
cause there  can  be  but  one  breach  of  such 
bonds,  the  statute  provides  that  judgment 
shall  be  entered,  not  for  the  penalty,  but  for 
the  sum  actually  due;  and  this  also  explains 
why  neither  at  common  law,  nor  under 
the  statute  of  Anne,  was  there  ever  a  provi- 
sion that  the  judgment  should  stand  as  se- 
curity   for   further  breaches.     Our   statute 


(Rev.  8tat.  1809,  §§  464-407)  is  in  most 
respects  like  the  statute  of  Anne.  It  is  like 
the  statute  of  Anne  in  that  it  relates  to 
penal  bonds  conditioned  for  the  payment  of 
money,  with  a  defeasance  to  become  void 
upon  the  payment  of  a  lesser  sum,  and  in 
that  it  permits  a  judgment  only  for  tho 
amount  actually  due,  and  not  for  the  pen- 
alty at  all.  But  it  is  unlike  the  statute  of 
Anne  in  that  it  contemplates  that  there  may 
be  several  breaches  of  the  bond,  and  permits 
the  assignment  of  as  many  breaches  as  have 
occurred  at  the  time  the  action  is  begun. 
But  our  statute  in  respect  to  bonds  condi- 
tioned for  the  payment  of  money  is  directly 
opposite  to  the  statute  in  respect  to  bonds 
for  the  performance  of  a  collateral  thing 
other  than  the  payment  of  money  (|§  468- 


The  proper  form  of  Jud^nnent  for  the  plaintiff    marked  that  a  recovery  for  the  whole  penalty 


In  an  action  on  a  penal  bond  was  declared,  In 
Austin  V.  People,  11  111.  4.12,  an  action  upon  a 
j?iiardlan's  bond,  to  be  that  he  recover  the 
amount  of  the  debt  found  by  the  Jury,  to  be  dis- 
I'hargpd  by   the  payment  of  the  daniaj^es  and 

COfftii. 

And  in  Stose  v.  People,  25  111.  600.  an  abtlon 
in  debt  on  an  executor's  bond,  it  was  held  that 
Judgment  should  have  been  entered  for  the  pen- 
alty as  the  debt,  to  be  discharged  by  the  pay- 
ment of  such  damages  as  might  be  proved  and 
found. 

The  judgment  included  the  damages  found  by 
the  court,  as  well  as  the  penalty,  in  Armstrong 
V.  State,  7  Blaclcf.  81,  an  action  on  a  guardian's 
bond,  and  was,  therefore,  held  erroneous  as  to 
that  portion. 

The  judgment  was  for  the  damages.  Instead 
of  for  the  penalty.  In  State  ex  rel.  Abrahams  v. 
Cross.  6  Ind.  387 ;  but  this,  while  informal,  was 
regarded  as  an  irregularity  which  the  court 
could  consider  amended,  and  on  that  condition 
the  judgment  was  afTlrmed. 

The  bond  in  Machiasport  v.  Small.  77  Me.  100, 
was  one  conditioned  to  be  v«id  upon  the  faith- 
ful performance  of  official  duty,  and  so  declared 
by  the  court  to  fall  within  the  class  of  bonds  of 
defeasance;  the  procedure  was,  therefore,  held 
to  be  that,  upon  a  finding  by  the  jury  that  the 
condition  had  been  broken,  judgment  must  be 
entered  for  the  penalty ;  and,  on  a  motion  that 
the  penalty  be  chancered  as  the  equitable  rights 
of  the  parties  might  require,  the  court,  with  the 
aid  of  the  necessary  auditing  officers,  will  fix 
the  amount  for  which  execution  shall  issue. 

The  doctrine  is  stated,  obiter,  in  State  use  of 
Buckey  v.  Culler,  18  Md.  418.  that  a  judgment 
at  law  upon  an  official  bond  would  be  for  the 
penalty  thereof,  although,  under  the  statute  of 
\Vm.  Ill,  the  defendant  would  be  entitled  to  be 
released  upon  the  payment  of  such  sum  as  the 
jury  might  assess  as  damages  for  the  breach  of 
condition. 

In  State  use  of  Maulsby  v.  Tabler,  41  Md.  236, 
It  was  held  that  judgment  on  an  official  bond 
should  be  rendered  for  the  penalty  of  the  bond 
to  be  released  upon  the  payment  of  the  sum 
fonnd  due  by  the  verdict  of  the  jury,  with  in- 
terest and  costs. 

The  court  recognised.  In  Austin  v.  Moore,  7 
Met.  110,  that,  under  the  statute,  upon  the 
breach  of  a  penal  bond  being  shown,  judgment 
should  be  entered  for  the  penal  sum,  but  re- 
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was  not  thereby  authorized  ;  that  it  was  a  judg- 
ment 8ui  f/eneriif,  and  not  like  ordinary  judg- 
ments, as  no  process  could  be  awarded  for  Its 
enforcement  except  to  the  extent  of  what  was 
due  In  eciuity  and  good  conscience,  the  burden 
of  showing  which  l)eing  upon  the  plaintiff. 

The  coiirt  states,  in  Hatch  v.  Attleborough, 
97  Mass.  533,  that,  in  an  action  in  the  nature 
of  debt  on  a  penal  bond,  judgment  is  always  ren- 
dered for  the  penalty  of  the  bond  if  any  breach 
thereof  is  proved,  and  that  the  hearing  to  as- 
certain for  what  amount  execution  should  issue 
Is  an  assessment  of  damages  conducted  accord- 
ing to  equitable  principles,  to  which  no  plead- 
ings on  either  side  are  required. 

Bassett  v.  Granger,  130  Mass.  174,  being  an 
action  upon  a  penal  trustee's  bond,  the  court 
said  that,  under  the  statute,  it  was  clear  that 
plaintiff  was  entitled  to  a  judgment  for  the 
penal  sum,  with  an  award  of  execution  for  so 
much  of  the  penal  sum  as  was  due  and  payable 
in  equity  and  good  conscience. 

In  State  use  of  Reyburn  v.  Ruggles,  20  Mo. 
09.  an  action  brought  to  the  use  of  three  leg- 
atees upon  an  administrator's  bond,  judgment 
was  held  properly  rendered  for  the  penalty  of 
the  bond  with  an  award  of  a  single  execution 
for  the  damages  assessed  for  the  breaches  there- 
of, the  opinion  stating  that  the  court  had  no  au- 
thority to  award  separate  executions  for  each 
distributee,  but  that  the  damages  could  be  dis- 
tributed upon  being  brought  into  court  upon  the 
return  day  of  the  writ. 

The  specific  question  in  State  use  of  Stewart 
V.  Hart,  38  Mo.  45,  was  the  amount  of  interest 
allowable  upon  a  judgment ;  but  it  Is  incidental- 
ly held  that,  in  suits  against  the  sureties  of  the 
official  bond  of  an  assignee,  the  statute  con- 
trolling the  procedure  in  suits  on  bonds  with 
collateral  conditions  applied,  providing  for  judg- 
ment for  the  penalty  of  the  bond  and  costs,  with 
an  entry  upon  the  record  of  the  damages  as- 
sessed, and  a  further  judgment  that  plaintiff 
have  execution  only  for  the  damages  assessed 
with  interest  from  the  time  of  the  assessment. 

The  judgment  was  reversed  in  State  use  of 
Oates  V.  Fitxpatrick,  64  Mo.  185,  because  ren- 
dered for  the  damages  assessed,  and  not  for  the 
penalty  of  the  official  bond  sued  upon  with  spe- 
cial execution  for  the  amount  assessed,  as  pro- 
vided for  law. 

Citing  State  use  of  Gates  v.  Fitxpatrick,  64 
Mo.  185,  the  Judgment  in  State  ex  rel.  Cochr^ 
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477)  in  this,  that,  under  the  former,  the 
judgment  is  only  for  the  amount  due,  and 
not  for  the  penalty,  nor  that  the  judgment 
should  stand  as  security  for  further  breach- 
es; while  under  the  latter  the  judgment  is 
for  the  penalty,  the  execution  is  issued  for 
the  damages,  and  the  judgment  stands  as 
security  for  further  breaches,  to  be  recovered 
by  scire  facias. 

It  is  to  be  observed  that  the  bond  in  this 
CHvSe  has  been  treated  by  the  plaintiff  and 
the  lower  court  as  a  penal  bond  conditioned 
for  the  payment  of  money.  The  petition 
prays  for  a  judgment  for  the  penalty  of 
$6,000,  "the  penalty  of  the  bond,  and  that 
execution  issue  for  the  sum  of  $375,  with 
interest,  as  damages"  (nothing  is  said  about 
the    judgment    standing    as    security    for 


further  breaches).  The  original  judgment 
was  for  $6,000,  "the  penalty  of  the  bond 
sued  on,  to  be  satisfied  upon  the  payment 
of  the  sum  of  three  hundred  and  eighty 
four  and  fifty  one-hundredths  ($384.50)  dol- 
lars damages."  The  only  difference  be- 
tween the  petition  and  the  judgment,  there- 
fore, is  that  the  petition  asked  that  execu- 
tion issue  for  the  damages,  while  the  judg- 
ment was  that  it  be  satisfied  upon  the  pay- 
ment of  the  damages.  In  neither,  however, 
was  there  any  idea  expressed  or  involved 
that  the  judgment  was  to  stand  as  security 
for  further  breaches,  nor  could  there  be  such 
a  thing  if  this  bond  was  a  penal  bond  con- 
ditioned for  the  payment  of  money,  nor  if 
the  bond  was  such  a  bond  as  is  covered  by 
our   statute  or  the  statute  of  Anne.    The 


T.  Cooper,  70  Mo.  464,  an  action  upon  a  sher- 
iff's bond,  was  reversed  because  rendered  only 
for  the  amount  of  damages  assessed,  and  not  for 
the  penalty  of  the  bond  with  special  execution 
for  the  damages  as  provided  by  law. 

A  nonsuit  was  affirmed  In  State  use  of  Maher 
y.  Sondag,  15  Mo.  App.  312,  an  action  upon  an 
offlclai  bond,  upon  the  ground,  among  others, 
that  the  petition  asked  Judgment  for  only  |500, 
when  the  penalty  of  the  bond  was  $5,000 ;  the 
court  stating  that  It  would  have  been  erroneous 
to  enter  judgment  for  an  amount  not  claimed 
In  the  petition,  and  that,  in  actions  on  bonds 
for  the  breach  of  a  condition  other  than  for  the 
payment  of  money,  it  was  erroneous  to  enter 
judgment  for  less  than  the  penalty  of  the  bond. 

The  judgment  in  State  ew  rel.  Owen  v.  Hol- 
lenbeck.  68  Mo.  App.  366,  was  reversed  because 
not  entered  In  conformity  to  the  requirements 
of  the  statute,  for  the  penalty  of  the  bond  with 
execution  for  the  damages  assessed.  The  bond 
In  question  was  the  official  bond  of  a  clerk  of 
a  circuit  court. 

A  general  judgment  rendered  for  the  amount 
mentioned  in  the  complaint  in  an  action  upon 
a  constable's  bond,  instead  of  for  the  penalty 
thereof,  was  held  undoubtedly  irregular  in  New 
York  V.  Ijyons,  1  Daly,  296,  the  court  remarking 
that  It  was  not  a  bond  merely  for  the  payment 
of  money  in  which  no  assessment  of  damages  is 
necessary  and  nothing  remains  except  to  com- 
pute the  interest,  but  that  it  Is  within  the  act 
of  1813,  which  was  not  repealed  by  the  Code, 
providing  that,  if  judgment  is  recovered  in  an 
action  upon  a  constable's  bond,  the  court  shall, 
upon  motion,  direct  so  much  money  to  be  levied 
upon  the  judgment  as  shall  be  sufficient  to  pay 
the  damages,  with  costs,  to  the  party  aggrieved. 

The  court  was  allowed  to  amend  a  judgment 
more  than  twelve  months  after  its  rendition,  in 
Wall  V.  Covington,  83  N.  C.  144,  an  action  upon 
an  administrator's  bond,  to  recover  the  dis- 
tributive shares  of  the  next  of  kin,  which  was 
entered  for  the  sum  of  the  assets  found  for  dis- 
tribution, instead  of  for  the  penalty  of  the  bond 
to  be  discharged  by  the  payment  of  the  assets 
so  found. 

While  remarking  that  it  was  not  material  to 
the  disposition  of  the  case,  the  court  took  oc- 
casion to  state,  in  State  ex  rel.  Anthony  v. 
Estes,  101  N.  C.  541,  8  S.  B.  847,  that  the  judg- 
ment upon  a  guardian's  or  administrator's  bond 
should  be  for  the  penal  sum  mentioned  in  the 
bond,  to  be  discharged  upon  the  payment  of  the 
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damages  assessed  with  interest  from  the  flr&t 
day  of  the  term  at  which  judgment  is  rendered. 

Judgment  was  entered  for  the  damages  as- 
sessed only,  in  Smith  v.  Licking  County.  '2  Ohio, 
312,  on  an  action  upon  an  official  bond.  This 
was  held,  erroneous,  not  being  in  conformity 
with  the  statutory  provision  enacting  that 
plaintiff  shall  "recover  judgment  for  the  amount 
of  the  bond,  on  which  judgment  an  execution 
may  issue  for  sych  sum  as  it  may  be  ascertained 
will  be  sufficient  to  indemnify  the  person  so  su- 
ing." 

A  judgment  entered  quod  recuperat  the  dam- 
ages assessed,  not  the  debt  of  the  bond,  was 
held  clearly  erroneous  In  Farrar  v.  United 
States,  5  Pet  373,  8  L.  ed.  159,  and  for  that 
reason  reversed.  But  the  assessment  of  dam- 
ages in  this  instance  was  also  erroneous  in  that 
they  exceeded  the  penalty  of  the  bond,  although 
it  seems  that,  after  that  was  remedied  by  agree- 
ment, the  court  still  objected  to  the  form  of  the 
judgment. 

It  was  held  to  have  been  properly  contended 
in  Campbell  v.  Pope,  Hempst.  271,  an  action 
upbn  a  constable's  bond,  that  judgment  should 
have  been  for  the  full  amount  of  the  penalty  of 
the  bond  to  be  discharged  by  the  payment  of 
such  damages  as  the  plaintiff  had  sustained  by 
reason  ot  the  breaches  assigned.  The  court 
construed  a  constable's  bond  to  be  within  the 
statute  providing  that,  upon  any  bond  ''for  the 
payment  of  money*'  judgment  should  be  entered 
as  above  specified,  because  it  was  also  therein 
provided  that  the  plaintiff  may  assign  as  many 
breaches  as  he  may  think  fit,  and  the  jury  may 
assess  damages  upon  each  of  the  breaches,  and 
on  each  verdict  the  like  judgment  shall  be  en- 
tered as  heretofore  has  been  usually  done  in 
such  cases."  And  the  court  concluded  that 
there  was  sufficient  error  in  form  to  require  it 
to  remand  the  cause  for  a  more  perfect  judg- 
ment. 

The  practice  of  allowing  the  Judgment  to 
stand  as  security  for  future  breaches  is  often 
peculiarly  expedient  in  this  class  of  bonds  as  a 
means  of  preventing  a  multiplicity  of  suits  for 
damages  suffered  from  the  breach  by  various 
persons,  or  by  the  same  person  for  successive 
breaches. 

In  a  review  by  the  court  In  McCourtle  v. 
Davis.  7  111.  298.  of  Instances  where  the  remedy 
by  scire  facias  is  given  by  Illinois  statutes.  Is 
Included  cases  of  suits  on  official  bonds  where 
judgment  is   rendered  for   the  penalty   of   the 
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third  kind  of  a  bond  was  a  penal  bond  con- 
ditioned to  do  a  collateral  thing.  Of  such 
bonds  Prof.  Minor,  in  his  Institutes,  vol.  3, 
p.  3oo,  says:  "A  bond  with  condition  to  do 
a  collateral  thing  is  a  bond  promising  to  pay 
a  named  sum  of  money,  with  a  condition  un- 
derwritten, that,  if  a  stipulated  collateral 
thing  (something  other  than  the  payment 
of  money )  he  done  or  omitted,  the  obligation 
shall  be  void.  In  this  case  also,  as  in  the 
case  of  the  bond  with  condition  to  pay 
money,  the  common  law  holds  the  whole  pen- 
alty to  be  forfeited  if  the  condition  be  not 
observed  in  every  particular,  however  triv- 
ial; but  the  court  of  equity  having  inter- 
posed upon  the  same  principle  as  Wfore,  to 
compel  the  obligee  to  accept  a  suitable  com- 
pensation in  damages  in  satisfaction  of  the 


bond,  it  was  provided  by  statute  8  &  9  Wm. 
III.  chap.  11  [A.  D.  1697),  in  terras  which  the 
Virginia  statute  substantially  reproduces, 
that  the  plaintiff  may  assign  as  many 
breaches  of  the  condition  as  he  shall  think 
fit,  and  a  jury  shall  ascertain  the  damages 
sustained  by  reason  of  such  breaches,  and 
judgment  shall  be  entered  for  the  penalty, 
to  be  discharged  by  the  payment  of  the  dam- 
ages so  ascertained,  and  such  further  sums  as 
may  be  afterwards  assessed,  or  be  found  due 
'  upon  a  scire  facias  assigning  a  further 
breach.  Va.  Code  1873,  chap.  173,  §  17; 
Va.  Code  1887,  chap.  166,  §  3394.  But  let 
it  be  observed  tliat,  whilst  one  complaining 
of  subsequent  breaches,  say  of  an  official 
bond,  like  that  of  a  sheriflf,  may  thua  resort 
to  a  scire  facias  upon  the  judgment  already 


bond,  and  execution  is  afterwards  allowed  to  is- 
bue  npon  the  Judgment  from  time  to  time  for 
further  violations  after  the  summoning  of  de- 
fendants by  sci.  fa.  to  show  cause  why  the 
execution  should  not  be  awarded. 

The  judgment  in  White  v.  Blake,  74  Me.  489. 
an  action  npon  a  deputy  sheriff's  official  bond, 
was,  presumably  by  a  clerical  error,  entered  for 
the  damages  assessed.  Instead  of  for  the  pen- 
alty. Subsequently,  the  satisfaction  of  this 
Judf^ment  preventing  the  recovery  of  expenses 
incurred  by  the  sheriff  on  the  deputy  sheriff's 
behalf.  It  was  asked  that  the  Judgment  be 
changed  to  the  proper  form  for  the  penalty,  so 
that  recovery  might  be  had  by  sci  fa.  for  the 
subsequent  expenditure.  This  was  done  al- 
though several  years  had  elapsed,  the  court  stat- 
ing that  the  form  of  entry  was  certainly  er- 
roneous, as,  with  possibly  a  single  exception  as 
to  poor  debtor's  bond,  there  was  no  statute  au- 
thorizmg  a  Judgment  in  actions  of  debt  on  bonds 
differing  from  that  which  must  be  rendered  at 
common  law ;  and  that  there  was  no  difference 
In  the  course  of  proceeding  to  be  followed  in 
suits  on  bonds  for  the  performance  of  covenants 
and  agreements,  and  those  with  a  condition  of 
defeasance,  although  in  the  former  and  in  a  few 
other  cases  by  special  statutory  provision  the 
damages  were  to  be  assessed  by  the  Jury,  in- 
stead of  by  the  court. 

Arguendo,  in  Harris  v.  Davis,  1  N.  H.  249, 
the  court  says  that,  when  the  condition  of  a 
probate  bond  Is  in  any  respect  broken,  the  Judge 
is  entitled  to  maintain  an  action  and  recover 
Judgment  for  the  whole  penal  sum  named  in 
the  bond,  but  that  the  court  awards  execution 
only  for  such  sum  as,  upon  a  hearing  In  chan- 
cery, is  found  equitably  due  at  the  time  of  ren- 
dering Judgment ;  and  for  such  sums  as,  upon 
scire  facias  brought  for  the  purpose,  may 
afterwards  be  found  equitably  due  on  account 
of  further  breaches  of  the  condition. 

In  Mitchell  v.  Laurens,  7  Rich.  L.  Ill,  an  ac- 
tion npon  an  official  bond,  it  was  held  that  the 
first  Judgment  for  the  penalty  recovered  inured 
to  the  benefit  of  all  persons  who  afterwards  es- 
tablished a  breach  of  the  condition,  to  the  ex- 
tent of  their  recovery,  until  the  penalty  was  ex- 
hausted. 

And,  arguendo.  In  Parker  v.  Colcord,  2  N.  H. 
39,  It  is  said  that  there  is  no  necessity  for  more 
than  one  recovery  upon  an  administration  bond, 
because  Judgment  is  then  rendered  for  the  whole 
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penalty,  tind  afterwards  execution  is  awarded 
for  such  sums  as  in  equity  are  found  due. 

In  regard  to  the  pendency  of  a  number  of 
suits  by  parties  aggrieved  upon  a  sheriff's  bond, 
the  court,  in  The  Treasurers  v.  Bates.  2  Ball. 
L.  363,  laid  down  the  rule  that,  in  the  first  suit 
in  which  verdict  is  had,  Judgment  should  be 
entered  for  the  penalty  and  stand  as  security 
for  any  former  or  subsequent  breaches  of  the 
bond ;  and  any  other  person  might  afterwards 
come  in,  and,  by  suggesting  breaches  upon  no- 
tice, have  bis  damageii  assessed  and  execution 
awarded  therefor  with  the  penalty  as  security. 

The  Judgment  in  Bibb  v.  Cauthorne,  1  Wash. 
(Va.)  91,  an  action  upon  a  sheriff's  official  bond, 
was  that  the  commonwealth  recover,  for  the 
benefit  of  the  plaintiff,  the  penalty  of  the  bond 
and  costs,  to  be  discharged  by  the  payment  of 
th^  damages  assessed  and  such  other  damages 
as  might  be  thereafter  assessed  upon  suing  out 
scire  facias  and  assigning  new  breaches.  But 
the  court  declared  the  Judgment  erroneous  in 
attaching  the  recovery  as  to  future  injuries 
solely  to  the  plaintiff,  and  directed  that  it  be 
reversed  and  entered,  as  to  future  recoveries, 
also  for  the  benefit  of  any  other  person  or  per- 
sons injured. 

In  Call  V.  Ruffln,  1  Call.  (Va.)  333,  an  action 
In  debt  by  one  of  the  two  obligees  on  a  guard- 
ian's bond.  Judgment  was  rendered  for  the 
whole  penalty  to  be  discharged  by  the  plain- 
tiff's demand ;  and  the  court  stated  that,  if  sub- 
sequently, in  addition  to  the  amount  paid  on 
this  Judgment,  the  security  should  be  obliged 
to  pay  the  other  obligee  a  sum  also,  which, 
taken  together,  would  exceed  the  penalty  of  the 
bond, — in  such  a  case  the  court  would  reduce 
both  claims  to  the  aggregate  of  the  penalty 
which  would  be  proportioned  between  the  two 
obligees. 

But  a  distinction  is  made  in  a  number  of  de- 
cisions as  .to  whether  the  action  is  brought  by 
the  commonwealth  or  In  its*  name,  or  by  the  per- 
son aggrieved, — if  by  the  former,  the  Judg- 
ment must  be  rendered  for  the  penalty,  but  if 
by  the  latter,  only  for  the  damages  suffered. 

Thus,  in  People  v.  Summers,  16  III.  173,  It  is 
stated  that,  in  an  action  on  an  administrator's 
bond,  the  Judgment  need  not  be  for  the  penalty 
of  the  obligation,  but  only  for  the  damages  the 
party  has  sustained  by  the  failure  to  perform 
its  condition,  and  that  such  a  recovery  Is  n^ 
bar  to  subsequent  suits  which  might  contini 


gle 


458 


Missouri  Supiibmb  Court. 


Dec, 


obtained  at  the  relation  of  someone  else,  yet 
he  is  not  precluded  from  a  new  action  on 
the  bond,  as  if  there  had  been  no  previous 
recovery.  Gangster  v.  Com.  17  Gratt.  124." 
The  statute  of  8  &  9  Wm.  ITI.  prescribed 
'^that  in  all  actions  .  .  .  upon  any  bond 
or  bonds,  or  on  any  penal  sum,  for  nonper- 
formance of  any  covenants  or  agreements  in 
any  indenture,  deed,  or  writing  contained," 
the  plaintiff  might  assign  as  many  breaches 
as  he  pleancd,  and  the  judgment  should  be 
for  the  penalty  of  the  bond,  but  execution 
should  issue  for  such  damages ;  only  as  were 
due  by  reason  of  such  breaches ;  and  that  the 
judgment  should  stand  as  security  for  furth- 
er breaches,  for  which  a  scire  facias  might 
issue  wherever  such  further  breaches  were 
thereafter  found  by  the  court  to  have  oc- 


curred. Our  statute  (§§  408-477,  inclusive) 
is  somewhat  similar  to  the  statute  of  Wm. 
III.,  but  in  some  respects  it  is  different. 
Section  468  provides:  "When  an  action 
shall  be  prosecuted  in  any  court  upon  any 
bond  for  the  breach  of  any  condition  other 
than  the  payment  of  money,  or  shall  be 
prosecuted  for  any  penal  sum  for  the  non- 
performance of  any  covenant  or  written 
agreement,"  etc.  The  bond  in  question  in 
this  case  is  not  such  a  bond  as  is  contem- 
plated by  this  statute.  It  is  not  a  penal 
bond  conditioned  other  than  for  the  pay- 
ment of  money,  and  it  is  not  a  penal  bond 
conditioned  for  the  performance  of  any  cove- 
nant or  written  agreement.  It  is  not  a 
penal  bond  at  all.  It  contains  none  of  the 
elements  of  a  penal  bond.     It  contains  no 


to  be  prosecuted  until  the  whole  amoilbt  of  the 
penalty  was  recovered. 

This  decision  is  expressly  followed  in  Pink- 
staff  V.  People,  59  III.  148,  also  an  action  upon 
an  administrator's  bond.  Although  the  penalty 
was  in  the  sum  of  $2,500.  the  court  affirmed  a 
Judjonent  for  only  $000  debt,  to  be  discharged 
upon  the  payment  of  $812.48  damages. 

Where  an  action  upon  an  administrator's 
bond  was  brought  in  the  name  of  the  person 
aKi?rleved.  and  not  in  the  name  of  the  people. 
It  was  held,  in  O'Connor*  v.  Such.  9  Bosw.  318, 
that  judgment  should  be  entered  only  for  his 
,  damageH.  with  costs,  and  not  for  the  amount  of 
the  penalty. 

Judgment,  in  a  suit  on  a  guardian's  bond,  is 
for  the  commonwealth  in  the  penalty  of  the 
bond,  and  for  the  plaintiff  in  the  amount  of 
damages  proved.  Com.  v.  Julius,  8  York  X^- 
gal   Record.  80. 

In  a  suit  by  an  Individual  upon  a  marshal's 
bond,  it  Is  held,  in  Adier  v.  Newcomb,  2  Dill.  45, 
Fed.  Cas.  No.  83,  that  the  petition  should  ask 
judgment  for  the  damages  sustained,  and  not 
for  the  whole  penalty  of  the  bond. 

Hagood  V.  Blythe,  37  Fed.  249,  was  an  action 
on  a  marshal's  bond  by  a  private  person.  It 
was  held  that  judgment  should  be  rendered  for 
his  damages  legally  assessed,  with  Interest  and 
costs,  and  that  execution  Issue  therefor  under 
an  act  of  Congress  providing  that  any  person 
Injured  may  institute  in  his  own  name  a  suit 
on  a  marshal's  bond,  and  thereupon  recover 
such  damages  as  should  be  legally  assessed,  with 
costs,  for  which  execution  should  issue ;  and, 
in  a  subsequent  section,  that  the  said  bond 
Hhould  remain  after  any  judgment  rendered 
thereon  as  security  for  the  benefit  of  any  per- 
Bon  injured  by  breach  of  condition  of  the  same 
until  the  whole  penalty  was  recovered :  and  that 
the  proceedings  should  always  be  as  directed  in 
the  preceding  section.  The  court  said,  obiter, 
that,  were  the  suit  In  the  name  of  the  United 
States,  the  judgment  should  be  for  the  penalty, 
and  remain  as  security  for  any  person  ag- 
grieved who  might  come  in  under  it  and  sug- 
gest his  interest. 

In  Curtis  V.  United  States,  100  U.  S.  119, 
25  L.  ed.  571,  an  action  upon  a  paymaster's 
lK)nd.  judirment  was  rendered  for  the  amount  of 
damages  assessed,  with  interest ;  no  question, 
however,  aa  to  the  proper  form  of  Judgment 
arose. 

A    somewhat    different    practice    appears    in 

02  L.  R,  A. 


Bangster  v.  Com.  17  Gratt.  124.  an  action  in 
debt  upon  an  official  bond.  The  court  recog- 
nizes as  true  that,  in  actions  on  bonds  condi- 
tioned for  the  payment  of  an  annuity,  or  of 
money  payable  In'  instalments,  where  there  are 
further  payments  of  the  annuity*  or  further  in- 
stalments to  become  due  after  the  commence- 
ment of  the  action,  or  for  the  performance  of 
other  collateral  agreements,  the  statute  requires 
that  the  judgment  shall  be  entered  for  the  pen- 
alty of  the  bond,  to  be  discharged  by  the  dam- 
ages assessed,  and  providing  for  the  assess- 
ment of  future  sums  falling  due  in  the  future 
upon  scl.  fa.  and  the  assignment  of  breaches: 
but  it  was  held  that  official  bonds  were  not 
within  this  statute,  being  controlled  by  another 
providing  that  suits  might  be  prosecuted  from 
time  to  time  upon  official  bonds,  in  the  name 
of  the  commonwealth,  for  the  benefit  of  any 
person  Injured  by  any  breach  of  the  condition  of 
Kuch  bond,  as  often  as  any  such  breach  may  be 
alleged,  until  damages  shall  be  recovered  for 
such  breaches  equal  to  the  penalty  of  the  bond. 
The  judgment  entered  in  the  case  at  bar  was 
not  for  the  penalty  of  the  bond,  but  simply  for 
agreed  damages ;  but,  it  appearing  that  the  par- 
ties expressly  consented  that  Judgment  might 
be  entered  up  in  this  form,  the  court  refused  to 
interfere,  stating  that  the  error,  if  any,  was  a 
mere  informality,  for  which  the  judgment  would 
not  be  reversed,  even  had  the  parties  not  con- 
sented thereto. 

The  judgment  in  Qott  v.  State,  44  Md.  319. 
was  entered  upon  the  verdict  of  the  jury  as  to 
the  sum  found  due ;  but  the  court,  while  agree- 
mg  that  the  proper  form  would  have  been  to 
enter  Judgment  for  the  penalty  of  the  bond,  to 
be  released  upon  the  payment  of  the  sum  found 
due  by  the  jury,  held  that  the  informality  was 
not  sufficient  to  vitiate  the  judgment  as  entered. 

A  judgment  for  the  penalty,  costs,  and  dam- 
ages, In  an  action  on  a  sherlfTs  bond,  while 
stated  to  be  informal,  was  held,  nevertheless,  to 
be  a  substantial  compliance  with  the  statute,  in 
Adams  V.  State,  11  Ark.  466. 

A  judgment  entered  for  the  penalty  of  a  bond 
upon  a  general  verdict  of  the  jury  for  that 
amount  was  held  unsustainable  when  the  de- 
mand in  the  petition  was  for  a  less  amount.  No 
reasons  are  given,  except,  the  court  says  that, 
upon  no  possible  grounds,  could  the  judgment  be 
sustained.  Cox  v.  United  &rtatfa^;6;^^172,  8 
L.  ed.  359.  Digitized  by  ^ 
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penalty  whatever.  It  provides  for  the  pay- 
ment of  a  sum  certain,  to  wit,  $6,000,  not 
in  groes,  but  in  instalments  of  $50  a  month. 
It  nowhere  provides  that,  if  any  instalment 
is  not  paid  at  the  time  specified,  the  whole 
sum  of  the  bond  shall  become  at  once  due 
and  payable.  In  our  statute  the  provisions 
of  law  relating  to  penal  bonds  conditioned 
for  the  payment  of  money,  and  also  penal 
bonds  conditioned  to  do  a  collateral  thing 
other  than  the  payment  of  money,  are  con- 
tained in  article  1  of  chapter  6  of  the  Re- 
vised Statutes  of  1899,  but,  although  this 
is  true,  it  is  plain  that  the  article  is  made 
up  of  two  originally  different  acts.  The 
main  idea  permeating  the  provisions  of  law 
relating  to  the  two  kinds  of  bonds  are  the 
same  as  the  statutes  of  Anne  and  William. 


But  there  are  such  differences  apparent  be- 
tween our  statute  and  the  English  statutes 
as  to  arrest,  at  once,  the  attention,  and  to 
force  the  inquiry  whether  our  statute  is 
made  up  of  the  statutes  of  Anne  and  Wil- 
liam, with  such  changes  as  suggested  them- 
selves to  the  minds  of  our  legislators,  or 
whether  our  statute  is  borrowed  from  the 
statutes  of  some  other  state.  Induced  by 
this  thought,  the  mind  is  at  once  prompted 
to  look  to  the  statutes  of  the  state  of  New 
York,  principally  because  so  large  a  part  of 
our  statute  laws  have  been  borrowed  from 
that  state.  The  result  of  such  an  inquiry  is 
that  the  laws  of  New  York  are  found  to  be 
almost  identical  with  our  statutes.  The 
phraseology  of  both  statutes  compels  the 
conviction  that  our  statute,  passed  for  the 


11.  Post-obit  bonds. 

The  bond  in  suit  in  Tracy  v.  Stroni;,  2  Conn. 
662,  was  for  the  payment  of  a  certain  sum  an- 
nually in  the  nature  of  an  annuity ;  but,  after 
the  commencement  of  action  for  one  of  the  in- 
dtalments,  the  annuitant  died,  whereupon,  as 
the  court  declared,  the  same  situation  was  pre- 
sented as  though  the  bond  had  been  conditioned 
for  the  payment  of  a  single  liquidated  sum,  in- 
stead of  several  successive  Instalments.  There- 
fore, a  distinction  was  made,  arguendo.  In  this 
instance,  and  the  entry  of  judgment  merely  for 
the  amount  which  appeared  from  the  terms  of 
the  condition  of  the  bond  to  be  due  was  declared 
proper.  But,  as  to  bonds  with  conditions  where 
the  breach  may  happen  several  times,  and  the 
suit  is  brought  for  the  first  breach  only,  the  rule 
that  judgment  must  be  rendered  for  the  whole 
penalty,  to  stand  as  security  for  further 
breaches,  is  tacitly  recognized.  This  decision 
seems  most  consistent  and  satisfactory,  and  in 
harmony  with  the  reasoning  at  common  law, 
which  excluded  this  kind  of  a  bond  from  the 
scope  of  the  statute  of  William,  supra,  I.  c. 

12.  Replevin  bonds. 

Another  class  of  bonds  held  to  be  outside 
the  scope  of  the  statute  of  William,  by  the  Eng- 
lish decisions,  was  replevin  bonds  (see  supra,  I. 
c)  for  the  same  reason  that  It  was  so  held  in 
regard  to  ball  bonds,  i.  e.,  that  the  court  had 
full  power  to  render  relief,  and  it  was  not, 
therefore,  necessary  to  have  a  writ  of  Inquiry 
to  and  assessment  of  damages  by  a  jury.  But, 
as  observed  In  the  case  of  bail  bonds,  this  has 
no  effect  upon  the  form  of  judgment,  but  only 
goes  to  the  manner  of  arriving  at  the  amount 
collectible. 

It  was  held  in  Gould  v.  Warner,  3  Wend.  60, 
an  action  upon  a  replevin  bond,  that  Judgment 
was  properly  entered  for  the  full  amount  of  the 
penalty  without  assigning  breaches  or  assessing 
damages,  because,  as  in  the  case  of  ball  bonds. 
the  court  had  full  power  by  statute  to  render 
the  necessary  relief,  and  also  for  the  reason  that 
the  sureties  are  answerable  to  the  amount  of 
goods  replevied;  and  this  amount  was  ascer- 
tained before  the  bond  was  given,  so  that  there 
was  no  necessity  for  a  jury  to  Inquire  Into  the 
matters. 

It  was  held  that  the  judgment  proper  to  be 
rendered  In  Williams  v.  Howard,  3  Munf.  277, 
an  action  upon  a  replevin  bond,  was  for  the 
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penalty,  to  be  discharged  by  the  payment  of 
the  amount  for  which  the  goods  were  dis- 
trained, with  interest  from  the  date  of  the  bond 
until  paid. 

The  judgment  in  an  action  on  a  replevin  bond 
should  be  for  the  penalty,  to  be  discharged  by 
the  performance  of  the  judgment  in  the  action 
of  replevin  for  the  return  of  the  goods,  or,  if 
that  is  impossible,  their  value,  as  held  in  Scott 
V.  Elliott,  03  N.  C.  215. 

But  a  number  of  decisions  seem  to  be  unaf- 
fected by  the  common-law  theory  as  to  the  non- 
necessity of  an  assessment  of  damages  by  the 
jury. 

A  judgment  entered  for  the  penalty,  to  be 
released  on  the  payment  of  the  amount  of  dam- 
ages found  by  the  jury.  In  an  action  on  a  re- 
plevin bond,  was  affirmed  in  Gorman  v.  Lenox, 
15  Pet.  115,  10  L.  ed.  680. 

The  judgment  in  Com.  use  of  Price  v.  Hamil- 
ton, 4  T.  B.  Mon.  132,  an  action  on  a  replevin 
bond,  was  for  the  penalty,  to  be  discharged  by 
the  sum  assessed  by  a  jury  as  damages. 

A  breach  being  shown  on  a  replevin  bond. 
It  was  shown,  in  Wright  v.  Quirk,  105  Mass.  44, 
that,  according  to  a  state  statute,  judgment 
should  be  rendered  for  the  penalty,  with  execu- 
tion for  only  so  much  of  the  penal  sum  as  was 
payable  in  equity  and  good  conscience,  and  that 
either  party  had  the  right  to  have  the  assess- 
ment made  by  the  jury. 

The  practice  of  taking  judgment  for  the 
amount  of  the  penalty,  and  having  the  damages 
assessed  by  the  jury  after  the  assignment  of 
breaches,  seems  to  be  the  one  approved  by  the 
court  in  Perkins  v.  Smith,  2  Blackf.  171,  an 
action  of  debt  on  a  bond  conditioned  for  the  de- 
livery of  property  taken  on  execution. 

Cameron  v.  Boyle,  2  G.  Greene,  154.  was  an 
action  at  law  on  a  replevin  bond.  The  court 
stated  that,  under  the  statute,  the  practice  In 
Iowa  was  to  enter  judgment  in  debt  for  the  pen- 
alty as  security  for  the  damages  proved  to  have 
been  sustained  by  the  plaintiff,  for  which  judg- 
ment was  also  entered. 

In  conformity  with  the  state  statute,  the 
court  holds,  in  Leighton  v.  Brown.  98  Mass. 
515,  an  action  on  a  replevin  bond,  that  judg- 
ment is  to  be  entered  for  the  penalty  of  a  bond 
with  interest  from  the  date  of  the  breach,  but 
with  award  of  execution  for  so  much,  only,  of 
the  peualty  as  shall  be  ascertained  to  be  justly 
due,  which  sum  can  in  no  event  i^ex 
judgment.  Digitized  by ' 
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first  time  in  1835  (Rev.  Stat.  1835,  p.  430), 
was  borrowed  from  the  New  York  statutes 
of  1820.  The  New  York  statutes  relating  to 
penal  bonds,  however,  are  not  collected  in 
the  same  article.  Sections  464-467,  in- 
clusive, of  our  statute,  are  in  essence  and 
spirit  and  procedure  like  §§  12,  13,  title  2, 
chap.  6,  p.  353.  2  N.  Y.  Rev.  Stat.  1829; 
while  §§  468-477,  inclusive,  of  our  statute 
are  in  letter,  essence,  spirit,  and  procedure 
like  article  2,  title  6,  chap.  6,  p.  378,  N.  Y. 
Rev.  Stat.  1829.  For  the  purpose  of  per- 
spicacity, §  468  of  our  statutes  and  §  6  of 
article  2  of  the  New  York  statute  are  hereby 
placed  in  parallel  columns.  They  are  as 
follows : 


Section  468.  Mo.  Rev. 
Btat  1899: 

"When  an  action 
shall  be  prosecuted  In 
any  court  upon  any 
bond  for  the  breach  of 
any  condition  other 
than  the  payment  of 
money,  or  shall  be 
prosecuted  for  any  pe- 
nal sum  for  the  non- 
performance of  any 
covenant  or  written 
agreement,  the  plain- 
tiff, in  his  petition 
shall  assign  the  specif- 
ic breaches  for  which 
the  action  is  brought." 


Dec.. 

Section  5,  art.  2,  title 
6,  chap.  6,  N.  Y. 
Rev.  Stat.  1829  : 

"When  an  action 
shall  be  prosecuted  in 
any  court  of  law,  upon 
any  bond  for  the 
breach  of  any  condi- 
tion other  than  for 
the  payment  of  money, 
or  shall  be  prosecuted 
for  any  penal  sum  for 
the  nonperformance  of 
any  covenant  or  writ- 
ten agreement,  the 
plaintiff,  in  his  decla- 
ration, shall  assign 
the  specific  breaches 
for  which  the  action  is 
brought." 


In  Lewis  v.  Warren,  49  Me.  322,  an  action  in 
debt  on  a  replevin  bond.  Judgment  was  directed 
to  be  for  the  amount  of  the  penalty  of  the  bond, 
the  court  declaring  that  in  Maine  there  was  no 
existing  statute  which  authorized  a  judgment 
in  actions  of  debt  on  bonds,  differing  from  the 
common-law  rule,  except,  perhaps,  in  the  case 
of  poor-debtor  bonds  given  upon  execution  in 
actions  upon  which  judgment  is  directed  by 
statute  to  be  rendered  without  regard  to  the 
penalty  of  the  bond. 

A  judgment  in  an  action  in  debt  upon  a  re- 
plevin bond  was  held  erroneous  in  Mathison  v. 
Stephens,  9  111.  App.  435,  because  it  was  entered 
for  the  amount  of  the  damages  sustained  in  ad- 
dition to  the  amount  of  the  penalty  of  the 
bond :  the  court  stating  that  it  should  have  been 
that  the  debt  found  should  be  discharged  on 
payment  of  the  damages. 

.Judgment  was  ordered  entered  for  the  pen- 
alty, in  an  action  in  debt  on  a  replevin  bond, 
with  award  of  erection  for  the  amount  due  and 
interest.     liovey  v.  Coy,  17  Me.  266. 

In  Nelson  v.  (iray,  2  G.  (Jreene,  397,  also  a 
»ult  on  a  replevin  bond,  the  court  held  that  the 
Judgment  should  have  been  for  the  penalty  of 
the  bond  with  an  assessment  of  damages  to  the 
amount  proved  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  breach,  the  judgment 
for  the  penalty  to  stand  for  such  other  breaches 
as  might  afterwards  happen,  the  execution, 
however,  to  issue  only  for  the  amount  of  the 
breaches  assessed,  and  an  order  to  that  effect 
to  be  entered  of  record  as  a  part  of  the  pay- 
ment of  the  case. 

The  tendency  towards  leniency  by  the  court 
upon  a  departure  from  the  common-law  form 
appears  again  in  Doak  v.  Duncan,  Litt.  Sel.  Cas. 
176.  an  action  upon  a  replevin  bond.  Bxecu- 
tlon  was  Issued  for  the  sum  named  in  the  con- 
dition of  Iho  bond,  instead  of  for  the  penalty 
to  be  discharged  by  the  payment  of  the  con- 
ditional sum.  The  court  held  that,  while  the 
latter  was  the  usual,  formal,  and  correct  mode, 
nevertheless  it  was  substantially  the  same, 
and  the  distinction  was  too  nice  and  technical 
to  l)e  fatal. 

An  early  advocate  of  a  simpler  and  consist- 
ent form  Is  Sevey  v.  Blacklin,  2  Mass.  541,  an 
action  In  debt  on  a  replevin  bond.  It  appear- 
Inn  from  the  plea  that  the  penalty  of  the  bond 
was  forfeited,  the  court  declared  that,  under 
state  statutes,  when  that  should  appear,  then 
the  equity  powers  of  the  court  commence ;  and 
the  judges  are  authorized  to  enter  judgment  for 
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so  much  money  as  in  equity  and  good  conscience 
the  plaintiff  can  claim,  unless  the  condition  of 
the  bond  be  such  that  further  damages  may 
arise  to  h4m  by  future  breaches.  In  such  case 
Judgment  is  rendered  for  the  penalty,  and  exe- 
cution is  awarded  for  the  damages  already  ac- 
crued ;  and  the  judgment  is  to  stand  as  a  secur- 
ity for  future 'damages  to  be  awarded  by  scire 
facias.  By  virtue  of  these  statutes  the  defend- 
ants may  have  relief  against  the  penalty  of  the 
bond,  by  availing  themselves  of  the  equitable 
powers  of  the  court,  who  can  render  judgment 
only  for  the  damages  really  sustained  by  the 
plaintiff  by  the  breach  of  the  condition.  The 
statute  of  William,  providing  for  the  assess- 
ment of  as  many  breaches  as  plaintiff  should 
think  fit,  was  expressly  declared  never  to  have 
been  adopted  in  Massachusetts. 

In  Prentiss  v.  Spalding,  2  Dougl.  (Mich.)  89, 
the  court  said  that,  had  the  action  been  brought 
for  breach  of  condition  of  the  replevin  bond,  or 
to  recover  the  penalty,  judgment,  according  to 
the  statute,  should  be  for  the  penalty,  with  an 
award  of  execution  for  damages  duly  assessed; 
but,  being  merely  an  action  in  covenant,  that 
the  judgment  was  correctly  entered  for  the  dam- 
ages as  In  ordinary  cases. 

13.  Title  J)onds. 

There  is  nothing  to  distinguish  title  bonds 
from  any  other  bonds  conditioned  for  the  per- 
formance of  a  collateral  act,  but,  out  of  the 
four  decisions,  three  treated  a  departure  from 
the  usual  form  as  an  Irregularity  which  was  not 
injurious,  and  refused  to  disturb  the  judgment. 

In  Caldwell  v.  Richmond,  64  111.  30.  an  action 
In  debt  on  a  title  bond,  the  court  says :  "As 
has  often  been  decided  by  this  court,  the  verdict 
should  have  specified  the  debt  and  damages, 
and  a  judgment  should  have  been  rendered  for 
the  debt,  to  be  satisfied  by  the  payment  of  the 
damages  and  costs." 

But  where  Judgment  was  rendered  merely  for 
the  damages  assessed  by  the  Jury,  with  Interest 
thereon  and  costs,  in  Wilson  v.  Spencer,  11 
Leigh,  271,  an  action  in  debt  on  a  title  bond, 
this  was  held  to  be  an  irregularity ;  but,  there 
being  but  the  one  breach  possible  on  the  bond, 
the  court  declared  that  the  form  of  the  Judg- 
ment was  not  essential  for  the  preservation  of 
the  plaintiff's  or  defendant's  rights,  since  the 
bond  was  satisfied  by  the  recovery  had,  and. 
therefore,  aftlrmed  the  Judgment. 

And  judgment  was  rendered  for  the  damages 
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The  only  difference  between  our  statute 
and  the  New  York  statute  are  the  four 
words  italicised  herein  in  the  New  York 
statute,  and  those  are  immaterial.  Now 
read  the  corresponding  part  of  the  statute 
of  8  &  9  Wm.  III.,  which  is  as  follows: 
"That  in  all  actions  which  from  and  after 
the  said  five  and  twentieth  day  of  March  one 
thouBand  six  hundred  ninety  and  seven, 
shall  be  commenced  or  prosecuted  in  any  of 
His  Majesty's  courts  of  record,  upon  any 
bond  or  bonds,  or  on  any  penal  sum,  for  non- 
performance of  any  covenants  or  agree- 
ment? in  any  indenture,  deed,  or  writing 
contained,  the  plaintiff  or  plaintiffs  may  as- 
sign as  many  breaches  as  he  or  they  shall 
think  lit,"  etc.     The  similitude  between  our 


statute  and  the  New  York  statute  is  further 
apparent  in  our  fi  4'69  and  their  §  6;  in  our 
§471  and  their  §  9;  in  our  §§  473-477  and 
their  §§  11-15.  It  is  therefore  convincingly 
apparent  that  our  statute  is  borrowed  from 
the  New  York  statute,  and  not  from  the 
English  statute.  It  is  a  rule  of  law  that 
when  a  statute  is  borrowed  from  another 
state  the  decisions  of  the  state  from  which 
the  statute  is  borrowed,  interpreting  such 
statute,  are  borrowed  also.  For  it  is  pre- 
sumed that  the  legislature  adopting  the 
statute  of  a  sister  state  knew  of  the  inter- 
pretation placed  upon  the  statute  by  the 
courts  of  such  sister  state,  and  intended 
that  a  like  interpretation  should  be  put 
upon  the  statute  after  it  became  a  part  of 


assessed  by  the  jury,  besides  Interest  and  costs, 
In  Pate  v.  Spotts,  6  Munf.  394,  an  action  in  debt 
upon  a  title  bond.  Upon  an  objection  being 
made  to  the  form  of  the  judgment,  the  court 
stated  that,  although  it  should  have  been  for 
the  penalty  to  be  discharged  by  the  sum  found 
due  by  the  jury,  yet  that  this  was  an  irregular- 
ity which  was  not  injurious  to  the  defendant 
because,  being  an  action  for  a  failure  to  make 
a  title  to  a  tract  of  land,  the  remedy  extended 
to  the  whole  injury,  and  the  action  could  in  no 
form  be  repeated:  and  the  court,  therefore,  re- 
fused to  reverse  the  judgment. 

So.  the  entry  of  the  judgment  far  the  dam- 
Bf^ea  assessed  by  the  Jury,  and  not  for  the  pen- 
alty of  the  title  bond,  was  relied  upon  In  Brad- 
ford V.  Curlee.  41  Miss,  558,  as  ground  of  er- 
ror ;  but  the  court  said  :  "It  is  true  It  would 
have  been  more  technical  to  render  the  judg- 
ment for  tUe  debt  mentioned  in  the  bond,  to  be 
released  on  payment  of  the  damages  assessed  by 
the  jury.  In  such  case,  the  effective  thing 
would  be  the  judgment  for  the  damages  the 
plaintiff  had  sustained.  When  that  amount  is 
paid,  the  judgment  in  either  case  would  be  sat- 
isfied, and  it  would  be  an  effectual  bar  to  any 
other  action,  on  the  same  cause  of  action 
against  the  defendants;  so  that  the  rights  of 
l)oth  parties  are  as  fully  protected  by  the  Judg- 
ment in  this  form  as  it  It  had  been  entered  in 
the  technical  form.** 

III.  Effect  of  improper  form. 

Judgments  were  reversed  for  improper  form, 
In  Ilankln  v.  Broomhead,  3  Bos.  &  I*.  607,  supra, 
I.  d;  Garnett  v.  Yoe,  17  Ala.  74,  supra,  II.  c, 

I  ;  Taylor  v.  State.  23  Ark.  225,  supra,  II.  c, 
10 :  Mathison  v.  Stephens,  9  111.  App.  435 ; 
O'Neil  V.  Nelson,  22  111.  App.  531 ;  Pournler  v. 
Faggott,  4  111.  347.— SMpra,  II.  c,  3;  Freeman 
▼.  People,  54  111.  153.  supra,  II.  c,  6 ;  Ackerman 
V.  People,  100  HI.  App.  128,  supra,  II.  c,  3; 
State  use  of  Gates  v.  Fitzpatrlck,  64  Mo.  185  ; 
State  ex  rel.  Cochran  v.  Cooper,  79  Mo.  464; 
State  ex  rel.  Owen  v.  Hollenbeck,  68  Mo.  App. 
366:  New  York  v.  Lyons,  1  Daly,  296;  Smith 
r.  LIckinp  County.  2  Ohio,  312;  Bibb  v.  Cau- 
thorne.  1  Wash.  (Va.)  91,  —supra,  II.  c,  10; 
Orerstreet  v.  Marshall,  1  Hen.  &  M.  381,  supra, 

II  c,  1 ;  Moore  v.  Fenwick.  Gilmer  (Va.)  214, 
supra.  II.  b:  Farrar  v.  United  States,  6  Pet. 
3T3.  8  L.  ed.  159;  Campbell  v.  Pope,  Hempst. 
2T1,  — supra.  II.  c,  10. 

A  judgment  in  an  action  in  debt  upon  a  penal 
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bond,  which  found  the  amount  of  the  debt  and 
damages,  and  recited  that  the  plaintiff  should 
recover  the  damages  and  costs,  while  declared 
to  be  informal  and  subject  to  reversal  on  er- 
ror, was  held  not  to  be  so  irregular  as  to  be 
absolutely  void.  In  Wales  v.  Bogue,  31  111.  464, 
since  it  declared  the  legal  rights  of  the  par- 
ties, as,  ill  the  language  of  the  court,  under  the 
law,  the  plaintiff  is  entitled  to  receive  no  part 
of  the  debt,  but  is  only  permitted  to  receive  the 
damages  and  costs  which  operate  to  satisfy  the 
whole  debt. 

Where  the  damages  assessed  were  inserted  in 
the  ordinary  judgment  for  the  penal  sum,  it  was 
held  cause  for  partial  reversal  only,  in  Nelson 
v.  Bostwick.  5  Hill,  37,  40  Am.  Dec.  310 ;  Smith 
V.  Jansen,  8  .Tohns.  Ill ;  Armstrong  v.  State,  7 
Blackf.  81. 

Rut  in  the  following  ijeclslons  the  courts  re- 
fused to  disturb  the  judgments  for  a  failure  to 
follow  the  common-law  form  when  the  rights 
of  the  parties  were  not  thereby  affected,  and 
the  irregularity  was  formal  merely  : 

The  judgment  in  Leech  v.  Plrani,  5  Ark.  118. 
being  entered  for  the  damages  assessed,  the 
court  said  that,  notwithstanding  the  judgment 
was  not  regularly  entered  up,  no  apparent  In- 
Jury  having  resulted  to  the  plaintiff  by  reason 
of  the  informality,  it  was  an  error  for  which 
the  judgment  would  not  be  reversed. 

The  court  declared  that  the  Irregularity  of  a 
judgment  entered  for  the  damages  assessed  was 
formal  merely,  and  might  be  amended,  and,  as 
amended,  alhrmed ;  but  that  it  was  substantial- 
ly correct  as  it  was,  and  that  there  was  no  ne- 
cessity of  changing  the  form  of  it.  Collier  v. 
Southern  Exp.  Co.  32  Gratt.  718. 

And  In  Warren  v.  Gordon,  10  Wis.  490,  It  was 
held  that,  as  the  Irregularity  did  not  affect  the 
Hubstantlal  rights  of  the  defendants,  the  judg- 
ment rendered  for  the  amount  of  damages  as- 
sessed, with  costs,  would  be  affirmed. 

A  judgment  for  agreed  damages  was  entered 
by  consent  in  Sangster  v.  Com.  17  Gratt.  124, 
but  the  court  stated  that,  had  the  parties  not 
agreed  thereto,  the  error,  If  any,  was  a  mere 
formality,  for  which  the  Judgment  would  not 
be  reversed. 

So.  in  Gott  V.  State,  44  Md.  319,  a  judgment 
entered  for  the  sum  found  due  was  held  to  be 
an  Informality  not  sufficient  to  vitiate  the  judg- 
ment as  entered. 

•  And  a  Judgment  for  the  penalty,  costs,  and 
damages,  while  stated  to  be  Informal,  was  held, 
nevertheless,    to    be    a    substantial    complia^fg 
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the  laws  of  the  adopting  state.  When  we 
adopted  the  New  York  statutes  we  therefore 
adopted  the  interpreting  decisions  of  that 
state  also. 

It  is  conceded  by  everyone  that  the  bond 
in  this  case  is  not  such  a  bond  as  comes 
within  the  express  terms  of  either  the  stat- 
ute of  Anne  or  the  statute  of  Wm.  III.,  or 
of  our  statute.  And  this  is  strictly  true. 
It  does  not  come  within  the  statute  of  Anne, 
because  it  is  not  a  bond  for  the  payment  of 
money  with  a  condition  or  defeasance  to  be- 
come void  upon  the  payment  of  a  lesser  sum. 
It  does  not  come  within  the  statute  of  Wil- 
liam, because  it  is  not  a  bond  for  the  breach 
of  any  condition  other  than  for  the  payment 
of  money,  or  for  a  penal  sum  for  the  nonper- 
formance of  any  covenant  or  written  agree- 


ment. It  is  a  bond  for  the  payment  of  $6,- 
000  in  instalments  of  $50  a  month.  But  it 
is  said  that  the  English  courts  have  held 
that  bonds  payable  in  instalments,  and  like- 
wise bonds  conditioned  for  the  payment  of 
annuities,  are  within  the  statutes.  It  is 
true,  as  pointed  out  in  the  opinion  of  Sher- 
wood, J.,  in  this  case,  that  the  earlier  Eng- 
lish cases  held  that,  while  such  bonds  were 
not  within  the  letter,  they  were  within  the 
equity,  of  the  statute  of  Anne,  while  other 
English  cases  place  such  bonds  within  the 
statute  of  William.  But  this  very  conflict 
between  the  English  cases  is  enough  to  raise 
a  question  as  to  the  correctness  of  any  of 
those  cases.  A  reading  of  the  statutes  does 
not  warrant  any  such  interpretation  ol 
either  statute,  and  the  fact  that  those  courts 


with  the  statute,  In  Adams  ▼.  State,  11  Ark. 
466. 

In  Doak  v.  Duncan,  LItt.  Sel.  Cas.  176,  exe- 
cution* was  issued  for  the  sum  named  In  the  con- 
dition of  the  bond,  instead  of  for  the  penalty 
to  be  discharged  by  the  payment  of  the  condi- 
tional sum.  The  court  held  that,  while  the  lat- 
ter was  the  usual,  formal,  and  correct  mode, 
nevertheless,  it  was  substantially  the  same,  and 
the  distinction  was  too  nice  and  technical  to  be 
fatal. 

Judgment  for  the  damages  merely  was  held 
an  irregularity  in  Wilson  v.  Spencer,  11  TjCigh, 
271 ;  but.  there  being  but  the  one  breach  possi- 
ble, the  court  declared  that  the  form  of  the 
judgment  was  not  essential  for  the  preservation 
of  the  plalntlfTs  or  defendant's  rights,  since  the 
bond  was  satisfied  by.  the  recovery  had,  and, 
therefore,  affirmed  the  judgment. 

So.  in  Pate  v.  Spotts,  6  Munf.  304,  where 
judgment  was  entered  in  the  same  manner,  the 
court  stated  that,  although  it  should  have  been 
for  the  penalty  to  be  discharged  by  the  sum 
found  due  by  the  jury,  yet  that  this  was  an  ir- 
regularity which  was  not  Injurious  to  the  de- 
fendant, because,  being  an  action  for  a  failure 
to  make  a  title  to  a  tract  of  land,  the  remedy 
extended  to  the  whole  Injury,  and  the  action 
could  in  no  form  be  repeated ;  and  the  court  re- 
fused to  reverse  the  judgment. 

Likewise,  in  Bradford  v.  Curlee.  41  Miss.  558, 
in  regard  to  a  judgmeut  in  the  same  form,  for 
the  damages  merely,  the  court  said :  "It  is 
true  it  would  have  been  more  technical  to  ren- 
der the  judgment  for  the  debt  mentioned  in  the 
bond  to  ]ie  released  on  payment  of  the  damages 
assessed  by  the  jury.  In  stich  case  the  ef- 
fective thing  would  be  the  judgment  for  the 
damages  the  plaintiff  had  sustained.  When 
that  amount  Is  paid  the  judgment  in  either  case 
would  be  satisfied,  or  it  would  be  an  effectual 
bar  to  any  other  action  on  the  same  cause  of 
action  against  the  defendants ;  so  that  the 
rights  of  both  parties  are  as  fully  protected  by 
the  judgment  in  this  form  as  if  it  had  been  en- 
tered in  the  technical  form." 

In  Moore  v.  Ilarton,  1  Port  (Ala.)  15,  the 
court  held  it  to  be  immaterial  whether  judg- 
ment was  rendered  for  the  amount  of  the  pen- 
alty to  be  discharged  by  the  sum  assessed,  or 
directly  for  the  last-named  amount,  they  being 
substantially  the  same. 

And  the  court  says,  in  Williams  v.  Wlllson, 
1  Vt.  260  :  "And,  whether  it  is  entered  as  debt 
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and  damages,  or  as  damages  alone,  does  not 
much  affect  the  rights  of  the  parties  otherwise 
than  as  they  are  bound  to  conform  to  the  requi- 
sitions of  the  law  with  regard  to  the  form,  as 
well  as  the  amount,  of  the  judgment."  And  a 
judgment  for  the  penalty,  and  for  damages  in 
the  shape  of  interest  beyond  the  penalty,  with- 
out any  direction  as  to  what  sum  execution 
should  issue  for,  was  held  unobjectionable,  it 
appearing  that  an  amount  equal  to  the  penalty 
of  the  bond  was  due,  under  a  statute  giving  the 
court  the  right  to  render  judgment  for  the 
plaintiff  lu  an  action  on  a  bond,  with  conditions 
annexed  upon  breach  thereof,  when  there  could, 
in  the  nature  of  things,  be  no  future  breaches, 
for  the  sum  actually  due  according  to  equity 
and  good  conscience. 

In  a  number  of  instances  the  irregular  judg- 
ment has  not  been  reversed,  but  merely  amended 
and  ordered  to  be  entered  in  proper  form. 

It  was  declared  that  a  judgment  irregularly 
entered  for  the  damages,  and  not  the  pt^nalty 
only,  went  to  the  form,  and  not  the  substance, 
and  could  be  corrected  in  the  appellate  court, 
with  which  modification  it  was  therefore  af- 
firmed, lu  Romero  v.  Sllva,  1  N.  M.  157. 

The  irregularity  was  held  to  be  only  an  In- 
formality in  Haslet  v.  Pryor,  5  Hayw.  (Tenn.) 
33,  not  affecting  the  merits  of  the  case :  and. 
therefore,  the  judgment  was  not  annulled,  but 
ordered  to  be  entered  in  proper  form. 

The  court,  in  State  use  of  Heye  v.  Frank.  22 
Mo.  App.  46,  was  Inclined  to  amend  the  irregu- 
larity in  the  judgment  at  the  time ;  but,  it  be- 
ing irregular  in  other  respects,  it  was  reversed. 

The  judgment  was  for  the  damages.  Instead 
of  for  the  penalty,  in  State  es  rel.  Abrahams 
V.  Cross,  6  Ind.  387,  but  this,  while  informal, 
was  regarded  as  an  irregularity  which  the  court 
could  consider  amended,  and  on  that  condition 
the  judgment  was  affirmed. 

Although  in  several  instances  the  amendment 
was  deemed  more  properly  made  In  the  court 
l)elow. 

While  admitting  that  a  judgment  entered 
"for  his  said  debt,  and  also  .  .  .  for  his 
damages,*'  was  erroneous,  the  court  declared  it- 
self reluctant  to  reverse  for  such  a  clerical  er- 
ror, and  so  suspended  judgment  until  an  amend- 
ment could  be  made  in  the  court  below.  Hurt 
V.  Allen,  22  N.  J.  L.  6S3. 

The  judgment  in  Subrrban  Mut.  Bldg.  &  U 
Vsso.  V.  Paulus,  80  Mo.  App.  36.  was  remanded 
for  correction,  the  court  stating  that  the  better 
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were  compelled  to  say  that  such  bonds  canie 
within  the  equity  of  the  statute  shows  how 
liard  pressed  they  were  to  bring  such  bonds 
within  the  statute.  But,  for  the  purposes 
of  this  case,  let  it  be  conceded  that  the  Eng- 
lish courts  have  so  held,  and  then  let  the  le- 
fr&l  tests  be  applied  to  see  if  those  cases 
should  be  followed  in  this  case.  Take,  first, 
annuities.  Under  the  old  English  practice 
the  grantee  of  an  annuity  had  three  reme- 
dies to  collect  arrears  due:  First,  by  an 
action  of  annuity;  second,  by  an  action  of 
debt;  and,  third,  by  an  action  of  covenant. 
Of  these,  the  old  action  of  annuity  has  been 
abolished  and  entirely  superseded  by  the  ac- 
tion of  covenant,  and  the  action  of  debt  is 
now  held  not  to  lie  during  the  life  of  the 
.'innuity.     So  that,  for  the  recovery  of  ar- 


rears of  an  annuity,  during  the  continuance 
of  the  annuity,  only  the  action  of  covenant 
remains.  Under  the  action  of  covenant,  the 
recovery  is  only  for  the  arrears  due,  and  no 
more.  Under  the  obsolete  action  of  annu- 
ity, the  judgment  was  for  the  arrears  due, 
and  the  judgment  remained  as  a  security  for 
subsequent  breaches.  During  the  space  of  a 
year  after  the  judgment,  the  plaintifT  was 
entitled  to  take  out  executions  to  collect  any 
arrears  that  fell  due  during  that  time,  and 
after  the  year  the  plaintiff  was  entitled  to  a 
scire  facias  for  subsequent  arrears.  Lum- 
ley,  Annuities,  p.  392.  On  the  other  hand, 
under  the  action  of  covenant,  which,  as 
stated,  has  entirely  superseded  the  action 
of  annuity,  the  plaintiflf  ''recovers  all  the  ar- 
'  rears  which  may  be  due  when  the  action  is 


practice  was  to  have  the  correction  made  in  the 
circuit  court. 

The  judge,  in  Webb  v.  Fish,  4  N.  J.  L.  371. 
fltated  that  the  judgment  was  erroneous  In  not 
Itelng  entered  for  the  whole  penalty,  but.  were 
that  the  only  error,  he  would  have  been  disposed 
to  suspend  the  judgment  until  the  amendment 
could  be  made  by  the  court  to  which  the  writ  of 
error  was  directed. 

The  irregularity  was  held  to  be  one  to  be  cor- 
rected by  motion,  in  Beers  v.  Shannon,  73  N. 
Y.  292. 

The  court  was  allowed  to  amend  a  judgment 
more  than  twelve  months  after  its  rendition. 
In  Wall  V.  Covington,  83  N.  C.  144.  which  was 
rendered  for  the  sum  of  assets  found  for  dis- 
tribution. Instead  of  for  the  penalty  of  an  ad- 
ministrator's bond  in  an  action  thereon. 

A  judgment  rendered  and  satisfied  for  the 
damages  only  was.  upon  a  subsequent  breach, 
allowed  to  be  re-entered  for  the  penalty,  and 
the  satisfaction  stricken  from  the  record,  in 
Kiehl  V.  Com.  18  W.  N.  C.  505,  6  Atl.  389,  the 
amount  previously  paid  being  deducted,  and  a 
receipt  therefor  placed  on  record. 

It  was  held  in  Goodrich  v.  Yale,  97  Mass.  15, 
that  the  plaintiff  had  no  right  to  complain  of 
the  irre^larity  in  form  of  the  judgment  because 
the  bond  in  question  was  conditioned  for  the  ab- 
stinence from  trespass  to  certain  mill  prop- 
erty which  had  been  sold  by  him  before  the  com- 
mencement of  the  action. 

On  account  of  the  lack  of  ofBcial  proof,  ac- 
cording to  the  rules  of  the  court,  of  the  irregu- 
larity In  form  of  the  judgment,  the  court  de- 
clared Itself  unable  to  take  notice  of  an  objec- 
tion to  It,  in  Durkey  v.  Hammond,  2  Mill.  Const. 
151. 

IV.  Summary, 

The  strict  common-law  form  of  judgment  in 
an  action  In  debt  on  a  penal  bond  Is  for  the  debt 
mentioned  In  the  declaration  (i.  e.,  the  penal- 
ty), with  nominal  damages  for  its  detention  and 
costs,  whereupon  execution  Is  sued  out  to  collect 
the  debt  and  costs  recovered  by  the  judgment, 
hut  Indorsed  to  levy  only  the  damages  assessed 
for  th«*  breaches  with  all  reasonable  costs  and 
charges.  This  seems  to  have  been  the  form  in 
all  actions  upon  penal  bonds,  with  an  additional 
provision  in  the  judgments  in  those  actions  upon 
bonds  upon  which  there  could  be  future  breach 
es.  ani  so  within  the  statute  of  William,  that 
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the  judgment  be  allowed  to  stand  as  security 
for  the  future  breaches.  It  has  been  shown  in 
the  introduction  that  annuity  and  instalment 
bonds,  by  analog3%  and  the  construction  of  the 
courtt*.  came  to  be  considered  as  Included  within 
the  scope  of  the  statute  of  William,  although 
that  statute  at  Urst.  and  from  Its  language, 
seems  to  have  been  Intended  to  provide  for  the 
procedure  only  In  bonds  for  the  performance  of 
covenants  and  agreements,  other  than  the  pay- 
ment of  money. 

The  English  cases  and  statutes  (Introduction) 
form  the  basis  of  the  legislation  and  decisions  in 
this  country,  with  the  exception  of  a  few  states 
which,  as  appears  from  their  decisions,  seem 
to  have  broken  away  partially  or  entirely  from 
the  old  forms,  and  to  have  adopted  the  prac- 
tice of  a  judgment  merely  for  the  damages  sus- 
tained, or  the  amount  really  due  on  account  of 
the  breach.  Mutual  Ben.  Ins.  Co.  v.  Brown, 
SO  Mo.  App.  4.'»0.  ifupra.  II.  1> :  Heldtke  v. 
Krause.  !)7  Wis.  118.  72  N.  W.  :i51.  /tupra.  II. 
c.  1;  Whereatt  v.  Ellis.  103  Wis.  348.  79  N. 
W.  416,  8upra,  II.  c,  3 ;  Hall  v.  White,  27  Conn. 
498,  supra,  II.  c,  5  ;  Allen  v.  King,  4  Colo.  App. 
.•J20,  35  Pac.  1061;  Orendorff  v.  Utz,  48  Md. 
208,  —  supra,  II.  c,  9.  Florida  also  has  legis- 
lation to  this  effect,  but  no  decisions. 

By  far  the  greater  number  of  the  states,  how- 
ever, follow  substantially  the  common-law  prac- 
tice, or  moditlcatlons  of  it,  and  in  those  cases 
to  which  it  is  peculiarly  adapted  the  result  Is 
beneficial  and  desirable,  but  in  those  Instances 
where  there  Is  no  object  in  entering  Judgment 
for  the  penalty,  loyalty  to  the  established  form 
.seems  unnecessary  and  unreasonable,  and  Is,  at 
least,  at  the  expense  of  that  Himplicity  in  prac- 
tice which  Is  the  modern  tendency. 

For  example,  in  all  actions  upon  l)onds  upon 
which  successive  and  future  breache.s  maj'  or 
are  liable  to  happen,  a  judgment  pro  forma  for 
the  penalty,  with  an  award  of  execution  for 
the  amount  due.  or  of  damages  suffered,  the 
judgment  to  stand  as  security  out  of  which 
damages  for  future  breaches  of  the  bond  may  be 
recovered  by  proceedings  In  the  nature  of  scire 
facias,  seems  a  most  appropriate  and  desirable 
procedure,  calculated  to  save  the  expense  of  liti- 
gation and  prevent  a  multiplicity  of  suits.  Bui. 
on  the  other  hand,  where.  In  the  nature  of 
hlngs.  the  breach  complained  of  is  the  only  one, 
ir  the  last  one  that  can  happen  upon  the  bond, 
ihe  practice  of  taking  judgment  for  the  penalty 
with  an  award  of  execution  therefor,  but  to  be 
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commenced,  but  no  more.  The  judgment 
does  not  remain  as  a  security  for  the  annu- 
ity in  fnture,  but  a  fresh  action  must  be 
commenced  on  each  subsequent  default."  Id. 
p.  402.  And  the  author  there  says  also: 
"Here  there  is  a  disadA'antage  in  compari- 
son with  the  action  of  annuity."  After 
thus  pointinrr  out  the  state  of  the  law  in 
England  in  cases  where  there  is  an  agree- 
ment or  covenant  to  pay  an  annuity,  the 
same  autlior  (p.  399),  in  speaking  of  cases 
where  there  was  a  bond  conditioned  to  pay 
an  annuity,  calls  attention  to  the  case  of 
Morrant  v.  Gough.  7  Barn,  &  C.  206,  in 
which  an  action  of  debt  was  brought  against 
the  devisee  of  the  obligor,  after  the  obligor's 
death,  and  after  the  devisee's  estate  in  the 
land  had  ceased,  and  says:  "The  point  de- 
cided there  was  that,  as  the  bond  was  for  the 
payment  of  the  annuity,  and  there  was  no 
penalty,  the  devisee  was  only  liable  to  pay 
the  annuity  while  his  estate  in  the  land 
continued.  If  it  had  been  secured  by  a  pen- 
alty, and  that  had  been  forfeited,  either  be- 
fore the  devisor's  death  or  during  the  con- 
tinuance of  the  devisee's  interest,  the  latter 
might  have  been  liable  for  the  whole  amount 
of  tlie  penalty,  provided  the  value  of  his  in- 
terest in  the  land  was  equivalent."  The 
author  then  adds  (pp.  399  et  aeq.)  :  "At 
present,  when  an  annuity  is  frequently 
granted  by  a  bond  in  a  penalty  conditioned 
for  the  due  payment  of  the  annuity,  the 
bond  becomes  forfeited  on  the  breach  of  that 
condition  by  default  of  payment,  and  the 
obligee  may  sue  in  debt  for  the  penalty. 
Where  an  Action  is  brought  on  such  a  bond, 
the  plaintiff  must  assign  breaches,  under  the 
statute  8  &  9  Wm.  III.  chap.  11,  as  was 
holden  in  Collins  v.  Collins,  2  Burr.  820. 
And  on  judgment  for  the  plaintiff  on  de- 
murrer, or  on  default  or  confession,  there 
must  he  a  suggestion  of  breaches  on  the 
roll.  In  these  cases  the  judgment,  by  the 
provision  of  that  statute,  remains  as  a  se- 


curity for  the  annuity  as  far  as  the  penalty 
of  the  bond,  and  farther  breaches  which 
may  occur,  after  the  satisfaction  of  those 
for  which  the  action  is  first  brought,  may  be 
recovered  t hereon,  though  a  scire  facias 
must  be  sued  out,  calling  upon  the  defend- 
ant to  show  cause  why  he  should  not  satisfy 
these  last  accrued  arrears.  So  that  the  pro- 
ceedings appear  very  similar  to  those  in  the 
writ  of  annuity.  After  the  judgment  of 
the  court  in  Collins  v.  Collins,  two  cases 
occurred  in  the  court  of  common  pleas 
where  a  sort  of  equitable  discretion  was  ex- 
orcised, and  this  statute  was  not  called  in 
aid.  In  one,  Hotccl  v.  Hanforth,  2  W.  Bl. 
843,  where  judgment  was  entered  upon  a 
warrant  of  attorney  given  to  confess  judg- 
ment on  an  annuity  bond,  and  execution 
was  sued  out  for  the  several  breaches  from 
time  to  time,  without  any  scire  facias,  the 
court  directed  the  judgment  to  stand  as  a 
security  for  the  annuity,  and  execution  to 
be  taken  out  from  time  to  time,  as  might 
be  necessary,  on  application  to  the  court. 
And,  in  a  subsequent  case  of  a  judgment  on 
an  annuity  bond,  the  judgment  was  ordered 
to  stand  as  a  security,  with  a  like  liberty 
to  issue  execution  for  the  arrears.  Hence, 
it  was  thought  that  this  statute  did  not  ap- 
'ply  to  annuity  bonds,  but  after  it  had  been 
held  in  Roles  v.  Rosewell,  5  T.  R.  538,  that 
the  statute  was  compulsory  on  the  plaintiff, 
it  was  determined  by  the  court  of  King's 
Bench  that  the  judgment  in  Collins  v.  Col- 
lins was  correct,  and  that  on  such  bonds, 
after  judgment  for  the  plaintiff  on  demur- 
rer, ho  must  suggest  breaches  on  the  roll, 
and  proceed  according  to  the  directions  of 
the  act;  which  decision  has  been  recognized 
in  subsequent  cases,  and  the  practice  has 
been  conformable  with  it."  It  is  instructive 
to  briefly  analyze  the  English  cases  referred 
to  by  the  author  for  the  purpose  of  seeing 
the  facts  in  judgment  in  those  cases,  and 
the  reasoning  employed  by  the  courts  in  re- 


dlscharged  by  the  payment  of  the  amount  really 
due,  seems  a  cumbersome  and  unnecessary  form, 
with  no  reason  to  support  It  except  that  it  has 
long  been  the  prnctlce  based  upon  the  fact  that 
the  recovery  at  one  time  In  England  was  actu- 
ally the  penalty,  and  when  equity,  and  final- 
ly the  legislature,  aflforded  relief,  the  form  of 
the  judgment  was  left  unchanged.  The  tend- 
ency, however,  to  treat  a  departure  from  the 
established  form  with  decided  leniency  observ- 
able in  numerous  decisions  {supra.  III.),  to- 
gether with  a  few  opinions  in  which  the  incon- 
sistency and  lack  of  necessity  of  a  Judgment  pro 
forma  for  the  penalty  under  the  circumstances 
above  indicated  is  discussed,  perhaps  point 
toward  a  simpler  and  more  consistent  practice 
In  this  regard.  Another  indication  along  this 
line  is  the  practice,  shown  in  some  of  the  ac- 
tions upon  official  l)ond8  (fiupra,  II.  c,  10),  of  a 
Judgment  for  the  penalty,  to  stand  as  security 
when  the  prosecution  is  .conducted  in  the  name 
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of  the  commonwealth,  but  merely  for  the  dam- 
ages sustained  when  brought  by  the  individual 
aggrieved. 

As  to  the  decision  in  Bubnside  v.  Wand,  it  is 
certainly  Justified  and  logical  under  the  stat- 
utes of  Missouri  and  all  states  where  an  excep- 
tion is  made  as  to  bonds  for  the  payment  of 
money  being  included  in  the  class  denominated 
as  bonds  for  the  performance  of  covenants  or 
agreements;  but  it  cannot  be  denied  that  the 
weight  of  authority  generally,  where  such  an 
exception  is  not  expressly  made  by  statute,  al- 
lows annuity  and  instalment  bonds  to  be  gov- 
erned by  the  same  rules  as  those  governing 
bonds  for  the  performance  of  covenants  or 
agreements,  collateral  or  otherwise,  upon  which 
there  can  be  successive  breaches,  and  no  objec- 
tion can  be  discovered  to  the  expediency  of  such 
a  practice  where,  of  course,  it  is  not  in  dero* 
gation  of  some  state  statute. 


Digitized  by 


Gcfbgi^ 


1902. 


BURNSIDE  V.  WaXD. 


469 


gard  to  the  applicability  of  the  statute  of 
William. 

CoUins  V.  Collina,  2  Burr.  820,  was  an 
action  of  debt  upon  a  bond.  The  amount 
of  the  bond  is  not  stated,  nor  does  it  ap- 
j)ear  whether  it  was  a  penal  bond  or  a  siil- 
ple  bond.  L'pon  oyer,  the  condition  of  the 
bond  appeared  to  be,  "to  pay  the  plaintiff 
an  annuity  of  £10  a  year  during  his  life; 
and  likewise  to  maintain  him  in  meat, 
drink,  washing,  and  lodging  in  the  dwelling 
house  at  Crundall  End,  for  and  during  his 
life."  To  the  annuity  the  defendant  pleaded 
a  set-off,  i?t«.,  that  there  was  only  £60  due, 
and  that  the  plaintiff  owed  the  defendant 
£500.  To  the  maintenance  clause,  the  de- 
fendant pleaded  that  the  plaintiff  voluntar- 
ily left  the  dwelling  house  at  Crundall  End, 
and  continued  to  absent  himself  therefrom, 
and  that  the  defendant  was  ready  and  will- 
ing to  maintain  him  at  said  house.  The 
plaintiff  demurred  to  these  pleas.  The  ques- 
tion, therefore,  was  whether  a  debt  could 
be  set  off  under  t^e  statute  of  8  Geo.  II. 
against  an  annuity,  a.nd  whether  the  defend- 
ant had  been  guilty  of  a  breach  of  the 
condition  of  the  bond  to  maintain  the  plain- 
tiff when  he  had  vountarily  left  the  house 
at  which  he  was  agreed  to  be  maintained. 
The  discussion  of  the  case  took  a  wide  range. 
It  was  agreed  that  under  the  statute  of  set- 
offs, the  judgment  was  required  to  be  en- 
tered for  the  plaintiff  for  the  sum  truly 
and  justly  due  after  one  debt  had  been  set 
off  against  the  other,  and  that  the  judgment 
was  conclusive  as  to  the  rights  of  the  par- 
ties: whereas,  in  suits  upon  bonds  under 
the  statute  of  William,  the  judgment  was 
for  the  penalty  of  the  bond,  the  execution 
for  the  damages  then  due,  and  the  judgment 
remained  as  a  security  for  further  breaches. 
From  which  it  was  contended  that  the  right 
of  set-off  did  not  exist  in  such  case,  for  it 
would  cut  off  the  plaintiff's  right  to  recover 
for  subsequent  annuities.  Lord  Mansfield 
held  that  both  the  statute  of  George  and  of 
William  were  for  the  benefit  of  the  de- 
fendant; that  before  the  passage  of  these 
statutes  defendants  were  compelled  to  go 
into  a  court  of  equity  to  obtain  the  relief 
that  is  afforded  by  those  statutes  at  law. 
The  learned  jurist  then  said:  "It  is  ob- 
ject<Kl,  first,  'that  this  is  not  an  action 
brought  upon  a  penalty  for  nonperformance 
of  an  agreement  or  covenant  contained  in 
any  indenture,  deed,  or  writing.*  This  is 
an  agreement  between  the  parties,  and  an 
agreement  in  writing;  the  condition  of  the 
bond  is  an  agreement  in  writing;  and  peo- 
ple have  frequently  gone  into  courts  of  eq- 
uity upon  conditions  of  bonds,  as  being 
agreements  in  writing,  to  have  a  specific 
performance  of  them.  It  it  said  that,  if  the 
plaintiff  should  take  his  judgment  upon 
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this  act  of  Parliament,  it  would  not  be  a 
judgment  for  the  penalty,  but  a  judgment 
only  for  the  sum  due,  and  no  more;  and 
that,  after  the  matter  has  once  passed  in 
rem  judicatam,  the  plaintiff  cannot  after- 
wards recover  any  more  upon  this  bond, 
whatever  may  become  due  by  future  nonpay- 
^nents,  for  there  is  no  provision  'that  the 
judgment  shall  stand  as  a  security  for  fut- 
ure payments,'  as  there  was  in  the  act  of 
8  &  9  Wm.  III.  chap.  11,  made  for  the 
better  preventing  frivolous  and  vexatious 
suits.  The  judgment  is,  indeed,  by  this  act 
of  8  Geo.  II.  directed  to  be  entered  *for  no 
more  than  shall  appear  to  be  justly  and  tru- 
ly due  to  the  plaintiff;'  but,  as  it  is  clearly 
within  the  words  and  meaning  of  the  act, 
that  the  penalty  is  to  remain  as  a  security 
against  future  breaches,  in  this  case  of  a 
set-off  pleaded,  as  much  as  it  would  have 
done  upon  the  act  of  8  &  9  Wm.  III.  chap. 
11,  if  payment  had  been  agreeably  to  the  di- 
rections therein  contained.  But,  as  this 
case  has  not  been  before  settled,  'that  a  set- 
off may  be  pleaded  in  such  a  case  as  this, 
where  the  condition  is  for  the  payment  of 
an  annuity  of  growing  sum,'  "  leave  is  given 
to  withdraw  the  demurrer  and  plead  over. 

This  is  the  catie,  and  these  are  the  fa(!ts 
in  judgment  in  the  case,  which  is  relied  on 
to  support  the  English  doctrine  that  bonds 
for  the  payment  of  annuities  come  within 
the  statute  of  8  &  9  Wm.  III.  It  will  be 
observed  that  the  question  of  whether  sucli 
bonds  came  within  the  statute  of  Wm.  III. 
was  not  raised  in  that  case  at  all.  What  is 
said  there  about,  that  statute  was  wholly 
arguendo.  The  point  in  the  case  was  wheth- 
er a  set-off  was  allowable  against  arrears 
due  upon  an  annuity.  However,  as  will  be 
hereinafter  pointed  out,  even  if  annuity 
bonds  do  properly  fall  within  the  statute  of 
William,  it  by  no  means  follows  that  the 
bond  in  question  here  falls  within  §S  468 
et  seq.  of  our  statutes. 

The  cases  of  Uowel  v.  Hanforth,  2  W.  Bl. 
843,  and  Ogilvie  v.  Foley ^  2  W.  Bl.  1111, 
were  not  held  to  be  controlled  by  the  stat- 
ute of  William,  and  need  not,  therefore,  be 
considered  here.  Roles  v.  Rosetcelly  5  T. 
R.  538,  was  an  action  of  debt  for  a  penalty 
of  £100.  It  arose  in  this  way:  There  was 
a  controversy  between  the  plaintiff  and  the 
defendant  respecting  the  title  to  certain 
chattels,  and  for  the  purpose  of  settling  the 
controversy  it  was  agreed  "that  B.  L.  and 
W.  W.  should  take  an  inventory  and  make 
a  valuation  of  the  goods;  that  the  defend- 
ant should  give  his  note,  payable  to  the 
plaintiff,  for  so  much  as  the  goods  should 
be  valued  at;  that  the  note  should  remain 
in  the  hands  of  B.  L.  until  the  opinion  of 
the  counsel  could  be  obtained  on  a  case  to 
be  stated  between  the  parties  as  to  their 
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reapective  claims,  such  case  to  be  drawn  up 
by  H.  Stephens  and  W.  Tinney;  that  the 
defendant,  on  giving  such  note,  should  be 
put  into  the  actual  possession  of  the  goods; 
and  that  the  said  opinion  should  be  con< 
elusive  on  the  parties;  and  each  party 
bound  himself  to  the  other  in  £100  for  the 
abiding  by  that  opinion,  and  for  the  per- 
formance of  the  agreement."  The  defend- 
ant got  possession  of  the  goods,  and  gave 
his  note.  The  arbitrators  valued  the  goods 
at  £73  18s.  lid.  The  plaintiflf's  attorney 
prepared  a  draft  of  the  case,  but  the  de- 
fendant refused  to  join  in  it  or  to  settle. 
The  suit  was  to  recover  the  £100.  The  de- 
fendant made  default.  The  plaintiff,  with- 
out executing  a  writ  of  inquiry,  took  out 
execution  for  the  whole  penalty,  but  in- 
dorsed on  the  writ,  "Levy  £73  18s.  lid.,  be- 
sides costs  and  poundage."  Upon  a  rule 
to  show  cause  why  the  execution  should 
not  be  set  aside,  because  the  plaintiff  had 
not  assigned  breaches  as  required  by  the 
statute  of  William,  it  was  argued  for  the 
plaintiff  that,  notwithstanding  the  statute, 
the  plaintiff  was  entitled  to  sue  as  at  com- 
mon law  for  the  whole  penalty.  The  court 
of  exchequer  held  that  the  plaintiff  could 
elect  to  proceed  as  at  common  law,  or  un- 
der the  statute  of  William,  and  discharged 
the  rule.  Upon  writ  of  error  to  King's 
Bench,  this  judgment  was  reversed,  and 
Lord  Kenyon,  Ch.  J.,  and  Buller,  J.,  were 
"strongly  inclined  to  think  that  the  stat- 
ute of  William  was  compulsory,  as  being 
made  for  the  benefit  of  the  defendants.  They 
said  that  the  plaintiff  in  this  case  had  made 
his  election  to  proceed  under  the  statute, 
though  he  had  not  named  the  statute  for- 
mally." It  is-  to  be  noted  that  that  case 
did  not  involve  the  question  of  whether  a 
bond  conditioned  for  the  payment  of  an 
annuity  is  or  is  not  within  the  statute  of 
William.  On  the  contrary,  the  bond  in- 
volved in  that  case  was  a  bond  conditioned 
for  the  performance  of  an  agreement  in 
writing,  and,  hence,  was  clearly  within  the 
statute  of  William;  and  would  also  fall 
within  the  provisions  of  §  408  of  our  stat- 
utes, because  it  was  a  penal  bond  for  the 
performance  of  .a  covenant  or  written  agree- 
ment. 

Willoughhy  v.  ^icintotif  6  East,  550,  arose 
under  a  rule  to  show  cause  why  a  fieri  fa- 
cias should  not  be  quashed,  and  the  money 
paid  thereon  be  restored  to  the  defendant. 
It  appeared  that  the  defendant  had  given 
the  plaintiff  a  bond  in  the  penal  sum  of 
£1,080,  conditioned  for  the  payment  of  £494 
4s.  5d.,  by  yearly  instalments  of  £50  each. 
The  condition  was  that,  if  default  be  made 
in  the  payment  of  any  of  the  instalments, 
the  bond  should  remain  in  full  force.  At 
the  time  the  lx>nd  was  given,  the  plaintiff 
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gave  the  defendant  a  memorandum  which- 
recited  the  terms  and  the  giving  of  the 
bond,  and  then  stipulated  as  follows:  "Now 
1  do  hereby  declare  that  nothing  in  the 
said  bond  contained  shall  authorize  me  to 
proceed  upon  any  default  of  payment  for 
any  sum  which  shall  not  have  become  ac- 
tually due  at  the  time,  nor  tend  in  any  man- 
ner to  accelerate  any  of  the  other  payments 
mentioned  in  said  bond  or  the  condition 
thereof."  Under  this  bond  the  defendant 
made  payments,  but  became  in  arrears  on 
account  thereof  in  the  sum  of  £75.  He  was 
arrested  in  an  action  of  debt  for  the  whole 
penalty,  but  held  to  bail  only  for  £75,  the 
sum  due  at  that  time.  The  defendant 
pleaded  that  the  bond  was  procured  by  cov- 
in, but  made  default  at  the  trial,  so  that 
the  plaintiff  obtained  a  judgment  for  £80 
OS.  6d.,  the  amount  of  the  instalments  due, 
with  interest,  which  was  paid.  Thereafter 
the  defendant  did  not  pay  another  instal- 
ment, and  the  plaintiff  sued  out  a  scire  fa- 
cias for  £1,080,  and  alsa  £61  damages,  and 
indorsed  to  levy  £50  and  interest,  and  un- 
der this  wrii  £53  Os.  were  paid.  Lord  £1- 
lenborough,  Ch.  J.,  held  that  Collins  v.  Col- 
Una  was  decisive  of  the  case,  and  that  there 
was  no  difference  between  a  bond  to  secure 
an  annuity  for  life  and  a  bond  to  secure 
a  certain  number  of  annual  payments  for 
so  many  years.  Grose,  J.,  was  of  the  same 
opinion.  Lawrence,  J.,  said  that,  if  a  bond 
securing  an  annuity  was  within  the  statute 
of  William,  he  could  not  say  that  a  bond 
payable  in  instalments  was  not  within  the 
statute.  And  Le  Banc,  J.,  was  of  substan- 
tially the  same  opinion. 

Walcot  v.  Ooulding,  8  T.  R.  126,  was  an 
action  of  debt  on  a  bond  for  £5,000,  condi- 
tioned to  pay  an  annuity  of  £250  to  the 
plaintiff  during  his  life.  The  plaintiff  had 
judgment,  and  took  out  execution  for  £204 
10s.,  without  suggesting  on  the  roll  any 
breach  of  the  condition;  whereupon  the  de- 
fendant obtained  a  rule  to  show  cause  wliy 
the  judgment  and  execution  should  not  be 
set  aside  on  the  ground  that  the  plaintiff 
ought  to  have  suggested  a  breach  of  the 
bond,  under  the  statute  of  William.  The 
court  said  "that  it  was  established  by  the 
case  of  Collins  v.  Collins  that  a  bond  con- 
ditioned for  the  payment  of  an  annuity  was 
within  the  statute  8  &  9  Wm.  III.,  and  that 
it  was  decided  in  the  cases  of  Hardy  v.  Bern, 
5  T.  R.  636,  and  Roles  v.  Rosewell,  after 
great  consideration  that  in  all  cases  within 
the  provision  of  the  statute  8  &  9  Wm.  III. 
the  plaintiff  must  assign  breaches  on  the 
record,  that  statute  being  compulsory  on 
him."  Therefore,  the  rule  was  made  abso- 
lute. 

Thus  it  will  be  seen  that  the  evolution  of 
the  law  in  England  relating  to  bonds  was  as 
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iollows:  First.  Originally,  in  all  cases  of 
p«ial  bonds,  whether  conditioned  for  the 
pairment  of  a  lesser  sum  of  money  or  con- 
ditioned to  do  a  collateral  thing,  if  the  con- 
dition was  not  strictly  performed  and 
-obeyed,  the  penalty  became  the  debt,  and 
the  obligee  was  entitled  to  recover  the  whole 
penalty.  Second.  This  was  considered  so 
harsh  that  courts  of  equity  relieved  against 
the  forfeiture,  and,  without  operating  direct- 
ly upon  the  judgments  of  the  courts  of  law 
for  the  whole  penalty,  indirectly  did  the 
-same  thing  by  reaching  the  parties  and  the 
law  officers,  and  required  the  defendant  to 
pay  the  whole  penalty  into  court,  then  gave 
the  plaintiff  what  was  really  due,  and,  if 
it  was  a  penal  bond  for  the  payment  of  a 
-single  smaller  sum,  returned  the  balance 
-of  the  money  to  the  defendant,  or,  if  it  was 
a  penal  bond  to  do  a  collateral  thing,  re- 
quired the  defendant  to  pay  the  amount  of 
damages  due  up  to  that  time,  and  stayed 
the  execution  as  to  the  balance,  and  per- 
mitted the  judgment  of  the  court  of  law  for 
the  whole  penalty  to  remain  as  a  security 
for  further  breaches.  If  further  breaches 
■occurred  within  a  year,  the  plaintiff  might 
is.9ue  other  executions  as  of  course,  but  aft- 
er the  year  the  plaintiff  was  required  to  sue 
-out  a  scire  facias.  In  consequence  of  this 
interference  by  courts  of  equity  with  the 
judgments  of  courts  of  law,  the  famous  con- 
flict between  Lord  Coke  and  Lord  Elles- 
mere  arose,  which  required  the  royal  edict 
to  settle.  Third.  These  reasons  led  to  the 
passage,  first,  of  the  statute  of  William, 
and.  ten  years  later,  of  the  statute  of  Anne. 
These  statutes  were  intended  to  remedy  the 
harshness  of  the  common  law  in  permitting 
a  recovery  of  the  whole  penalty  if  there  was 
the  slightest  default  in  the  condition  of  the 
bond,  and  to  require  courts  of  law  to  do,  in 
such  cases,  what  courts  of  equity  had  there- 
tofore done.  Fourth.  At  first  it  was  held 
that  bonds  conditioned  for  the  payment  of 
annuities  and  bonds  payable  in  instalments 
were  not  within  the  statute  of  Anne.  Ex 
parte  Groom  e,  1  Atk.  118;  Land  v.  Harris, 
1  Strange,  515.  It  was  not  then  even  sup- 
posed that  such  bonds  came  w-ithin  the  old- 
•er  statute  of  William  Fifth.  Later,  it  was 
held  that  such  bonds,  while  not  within  the 
letter,  were  within  the  equity,  of  the  stat- 
oite  of  Anne,  and  the  defendant  was  per- 
mitted to  bring  the  arrears  in  court,  and 
lie  discharged,  but  there  was  no  judgment 
for  the  whole  penalty,  the  judgment  to  stand 
as  security  for  further  breaches.  Bridges 
v.  Williamson,  2  Strange,  814.    Sixth.  Then 

the  case  of  Van  Sandau  v.  ,  1  Bam. 

•&  Aid.  214,  arose.  It  was  an  action  of  debt 
■on  a  penal  bond  for  £10,000,  conditioned  for 
the  payment  of  £5,250  on  September  20, 
1820,  with  interest  in  the  meantime,  payable 
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semi-annually.  The  obligor  did  not  pay  the 
interest  due  September  29,  1817.  The  plain- 
tiff sued  for  the  whole  penalty.  Lord  El- 
lenborough  held  that  there  had  been  a 
breach  of  the  bond  which  entitled  the  plain- 
tiff to  a  judgment  for  the  whole  penalty, 
but  added  that  it  was  another  question  to 
what  extent  the  court  would  feel  disposed 
to  relieve  the  defendant  against  the  conse- 
quences of  the  judgment,  and  concluded  by 
permitting  the  plaintiff  to  proceed,  "the 
judgment  to  stand  as  a  security."  It  is 
not  said  whether  this  was  by  virtue  of  the 
statutes,  or  the  old  or  later  Eiiglish  rules, 
or  according  to  the  rule  in  equity.  It  seems 
clear  that  it  cannot  be  properly  classified 
under  any  of  those  rules  of  law.  Seventh. 
Then  the  case  of  Murray  v.  Stair,  2  Bam. 
&  C.  82,  was  decided.  It  was  an  action  of 
debt  upon  a  penal  bond  for  £4,000,  condi- 
tioned for  the  payment  of  £2,000  six  months 
after  the  death  of  the  carl.  It  was  held 
that  it  was  not  within  the  statute  of  Wil- 
liam, but  was  controlled  by  the  statute  of 
Anne,  and  that,  upon  payment  of  the  les- 
ser sum,  the  defendant  was  entitled  to  be 
dicharged.  Eighth.  Then  the  case  of  Col- 
lins  V.  Collins,  2  Burr.  820,  arose.  It  wa« 
an  action  of  debt  upon  a  bond  conditioned 
to  pay  an  annuity,  and  to  maintain  the 
plaintiff  in  meat,  drink,  washing,  and  lodg- 
ing. There  was  no  question  presented  for 
adjudication,  except  the  right  to  set  off  a 
debt  the  plaintiff  owed  the  defendant 
against  the  arrears  of  annuity  the  defendant 
owed  the  plaintiff.  T^rd  Mansfield,  how- 
ever, held  that  the  condition  of  the  bond 
was  an  agreement  in  writing  within  the 
meaning  of  the  statute  of  W^illiam,  and  that 
the  bond  was  therefore  within  that  statute, 
and  allowed  the  set-off.  Thus,  bonds  con- 
ditioned for  the  payment  of  annuities  were 
first  held  to  be  within  the  statute  of 
William  Ninth..  Willoughby  v.  Swinton,  6 
East,  553,  was  an  action  upon  a  penal 
bond  conditioned  to  pay  a  lesser  sum  in  in- 
stalments, and  it  was  held  that,  if  annuity 
bonds  were  within  the  statute  of  William, 
bonds  payable  in  instalments  were  also 
within  the  statute.  Tenth.  Walcot  v.  Gould- 
ing,  8  T.  R.  126,  was  an  action  of  debt  on 
a  bond  for  £5,000,  conditioned  to  pay  an 
annuity  of  £250  for  life.  It  was  held,  up- 
on the  authority  of  Collins  v.  Collins,  that 
such  bonds  were  within  the  statute  of  WMl- 
liam,  and  therefore  the  plaintiff  must  as- 
sign breaches. 

But  if  it  be  conceded  that  the  English 
courts  finally  found  a  proper  classification 
of  annuity  bonds,  and  bonds  payable  in  in- 
stalments, under  the  statute  of  8  &  9  Wm. 
III.,  still  that  fact  is  by  no  means  decisive 
of  the  case  at  bar,  nor  are  those  decisions 
controlling  here,  for  the  following  reasons: 
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First,  because  our  statute  is  borrowed  from 
New  York,  and  not  from  the  English  stat- 
utes, and  the  decisions  of  New  York  con- 
struing the  statute  were  borrowed  with  the 
statute,  and  those  rendered  since  then  are 
persuasive  authority;  and  the  New  York 
courts  hold  that  annuity  bonds  and  bonds 
payable  in  instalments  are  not  within  the 
ptatute.  Spaulding  v.  Millard,  17  Wend. 
331;  Harnnon  v.  Dedrick,  3  Barb.  192;  Wood 
V.  Wood,  3  Wend.  454;  Nelson  v.  Bosticick, 
5  Hill,  37,  40  Am.  Dec.  310.  The  courts  of 
that  state  further  hold  that  the  several 
breaches  are  in  the  nature  of  distinct  causes 
of  action.  Beach  v.  Barons,  13  Barb.  305. 
In  Harmon  v.  Dedrick,  3  Barb.  192,  the  su- 
preme court  of  New  York  refer  to  the  Eng- 
lish rule  laid  down  in  Willoughhy  v.  Svcin- 
ion,  6  East,  550,  and  hold  that  no  such  rule 
obtains  in  New  York  in  cases  of  bonds  pay- 
able in  instalments,  and  accordingly  held 
that  scire  facias  would  not  lie  to  recover 
after  breaches.  Nelson  v.  Bosticick,  5  Hill, 
loo.  cit.  40,  40  Am.  Dec.  310,  was  an  action 
on  a  bond  for  $250,  conditioned  to  pay  the 
costs  of  a  certain  case,  and  Bronson,  J.,  dis- 
cussing ihe  difference  between  the  New 
York  statute  and  the  English  statutes,  said : 
"The  statute  8  &  9  Wm.  III.  chap.  11, 
pro\aded  that  the  plaintiff  might  assign 
breaches,  and  only  extended,  in  tei^ms,  to 
bonds  for  the  performance  of  covenants. 
And  yet,  upon  the  construction  of  that  stat- 
ute, it  has  been  settled  that  the  plaintiff 
must  assign  breaches,  and  that  he  must  do 
so  in  all  cases,  except  upon  bail  bond,  where 
the  condition  is  not  for  the  payment  of  a 
gross  sum  of  money  by  the  obligor  at  a 
specified  time.  He  must  even  do  so  where 
the  condition  is  for  the  payment  of  an  an- 
nuity. 2  Wms*  Saund.  187,  note  2;  Walcot 
V.  Ooulding,  8  T.  R.  126.  But  with  us 
breaches  need  not  be  assigned  where  the 
condition  is  that  the  obligor  will  pay  a  cer- 
tain sum  of  money  in  specified  instalments. 
Spaulding  v.  Millard,  17  Wend.  331.  Un- 
der the  English  decisions,  this  was  clearly  a 
case  for  assigning  breaches,  and  our  stat- 
ute is  much  broader  in  its  terms  than 
theirs.  The  wor.ds  are,  the  plaintiff  shall  as- 
sign breaches  when  the  action  is  upon  a 
bond  'for  the  breach  of  any  condition  other 
than  for  the  payment  of  money.*  2  Rev. 
Stat.  p.  378,  §  5.  It  extends  to  every  kind 
of  condition,  excepting  one  that  the  obli- 
gor w411  pay  a  certain  sum  of  money  at  a 
particular  time  or  in  specified  instalments." 
In  the  same  case  Cowen,  J.,  said:  "2  Rev. 
Stat.  300,  2d  ed.  §  6,  requires  breaches  to 
be  assigned  by  the  declaration  in  an  action 
on  a  bond  for  the  breach  of  a  condition 
other  than  for  the  payment  of  money;  also 
in  an  action  for  any  penal  sum  for  the  non- 
performance of  any  covenant  or  written 
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agreement.  The  bond  in  question  was  con- 
ditioned to  pay  money.  The  award  of  costs 
could  be  for  nothing  else.  The  case  is  there- 
fore out  of  the  words  of  the  statute.  In 
Mann  v.  Eckford,  15  Wend.  502,  514,  cited 
for  the  plaintiff  in  error,  the  action  was  on 
a  bond  or  penal  sum  to  secure  the  payment 
of  money  due  by  the  written  agreement  of 
another.  It  came  literally  within  the  last 
clause  of  the  statute.  Here  the  penalty  is 
to  secure  the  payment  of  money  to  become 
due  under  a  future  award  of  costs.  This 
is  the  same  as  a  sum  in  numero,  except 
that  the  certainty  is  to  arise  by  the  act  of 
a  court.  It  is  none  the  less  certain  in  legal 
construction  for  that  is  certain  which  can 
be  made  so.  It  may  be  admittetl  that,  where 
the  condition  is  not  to  pay  money  in  terms, 
but  only  to  do  what  may  or  may  not  be  re- 
solved into  an  obligation  to  pay  it;  e.  g., 
to  jjerform  an  award,  breaches  must  be  as- 
signed. Allen  V.  Watson,  16  Johns.  205, 
209;  Welch  y.  Ireland,  Q  East.  613.  The  rule 
must  be  drawn  from  the  peculiar  phraseol- 
ogy of  our  own  statute,  however,  rather 
than  that  of  8  &  9  Wm.  III.  chap.  11,  §  8, 
whose  language  is  different.  There  are 
some  decisions  under  the  latter  act  which 
certainly  cannot  be  applied  to  ours,  such  as 
that  a  bond  conditioned  to  pay  money  by 
instalments  calls  for  an  assignment  of 
breaches.  Willoughhy  v.  8icinton,  6  East, 
550.  The  case  cited  by  the  counsel  for  the 
plaintiff  in  error,  viz.,  Walcot  v,  Goulding, 
8  T.  R.  126,  would  probably  come  within  the 
second  clause  of  our  statute,  as  being  of  a 
bond  conditioned  to  pay  money  due  on  an 
independent  written  agreement.  To  sav,  as 
some  of  the  English  cases  do,  that  the  stat- 
ute extends  to  a  condition  for  performing 
an  agreement  implied  by  the  condition  it- 
self, would  destroy  all  exception,  and  re- 
quire breaches  in  an  action  on  every  com- 
mon money  bond.  Vide,  1  Wm.s.'  Saund.  58, 
note  1;  1  Selwyn  N.  P.  ed.  of  1839,  588. 
However,  if  the  rule  be  taken,  as  it  is  un- 
derstood by  Sergeant  Williams  (2  Saund. 
187,  a  note  2),  that  breaches  must  be  as- 
signed in  all  cases,  except  where  the  con- 
dition is  to  pay  a  gross  sum  of  money,  or 
where  the  action  is  on  a  bail  bond,  it  can 
scarcely  be  said  to  follow  that  the  present 
case  would  not  be  without  the  sttitute.'* 
These  decisions  are  emphasized  and  accen- 
tuated by  the  case  of  Wood  v.  Wood,  3 
W^end.  454,  which  arose  prior  to  the  passage 
of  their  statute,  in  which  the  cases  of  Col- 
Una  V.  Collins,  Willoughhy  v.  Swinton,  and 
Walcot  V.  Ooulding,  are  cited  and  approved, 
and  the  English  rule  followed.  It  is  only 
necessary  to  add  that  our  statute  was  bor- 
rowed from  New  York,  and  is  impressed 
with    the    construction   of  (^^^^J^^  1^^^ 
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eourts,  and  the  decisions  of  those  courts  are 
and  ought  to  be  controlling  here. 

Since  writing  the  foregoing,  my  attention 
has  been  called  to  the  fact  that  the  statute 
of  1835^  hereinbefore  referred  to,  was  not 
the  first  statute  on  the  subject  of  penal 
bonds  that  was  enacted  in  this  state,  but 
that  prior  to  that,  in  1821,  there  was  enact- 
ed a  law  on  that  subject  which  was  carried 
unchanged  into  the  revision  of  1825,  and 
appears  in  volume  2,  pp.  615,  816,  and  is  as 
follows : 

An  Act  to  Regulate  Proceedings  on  Penal 
Bonds. 

Be  it  enacted  by  the  general  assembly  of 
the  state  of  Missouri,  that  in  all  actions 
brought  upon  bonds  or  bills,  in  which  there 
is  a  condition  or  defeasance  to  be  void  on 
payments  of  a  lesser  sum  at  a  day  certain, 
if  the  defendant  shall  bring  into  court  all 
the  principal,  interest,  and  costs  of  such  ac- 
tion, the  money  so  brought  in  shall  be 
deemed  a  free  discharge,  and  the  court  shall 
give  judgment  accordingly,  and  in  all  ac- 
tions brought  on  such  bonds  or  bills,  the 
plaintiff  shall  set  out  the  condition  in  his 
declaration,  and  may  assign  ^  as  many 
breaches  as  he  may  think  proper,  and  if 
judgment  be  recovered  either  on  verdict, 
conjfession,  by  default  or  nil  dicit,  such  judg- 
ment shall  be  entered  for  the  sum  or  sums 
of  money  really  due,  according  to  such  con- 
dition or  defeasance  with  interest  and  costs, 
and  execution  shall  issue  thereon  accord- 
ingly, and  for  no  more. 

Sec.  2.  Be  it  further  enacted,  that  in  all 
actions  upon  deeds  or  bonds  for  any  penal 
sum  for  nonperformance  of  any  conditions, 
covenants,  or  agreements  in  any  indenture, 
deed,  or  writing  contained,  the  plaintiff  may 
assign  as  many  breaches  as  he  may  think 
fit,  and  the  jury  upon  the  trial  of  such  ac- 
tion, may  assess  damages  for  such  of  the 
said  breaches  so  to  he  assigned,  as  the  plain- 
tiff upon  the  trial  of  such  issues  shall 
prove  to  have  been  broken,  and  that  the  like 
judgment  shall  be  entered  on  such  verdict 
as  heretofore  hath  been  usually  done  in  such 
like  actions;  and  if  judgment  shall  be  giv- 
en for  the  plaintiff  on  a  demurrer,  or  by 
confession,  default,  or  nil  dicit,  the  plain- 
tiff upon  record  may  suggest  as  many 
breaches  of  the  covenants  and  agreements 
as  he  shall  think  fit,  upon  which  a  jury 
shall  be  summoned  as  in  other  cases,  to  in- 
quire into  the  truth  of  every  one  of  those 
breaches,  and  to  assess  damages  which  the 
plaintiff  may  have  sustained  thereby,  and 
in  case  the  defendant  after  such  judgment 
entered,  and  before  any  execution  executed, 
shall  pay  into  the  court  where  the  action 
shall  be  brought,  to  the  use  of  the  plain- 
tiff or  his  executors  or  administrators,  such 
62  L.  R.  A 


damages  so  to  be  assessed  by  reason  of  all 
or  any  of  the  breaches  of  such  covenants 
or  agreements,  together  with  the  costs  of 
suit,  a  stay  of  execution  on  the  said  judg- 
ment shall  be  entered  upon  record;  or  if 
by  reason  of  any  execution  executed,  the 
plaintiff,  or  his  executors  or  administrators, 
shall  be  fully  paid  or  satisfied,  all  such 
damages  so  to  be  assessed,  together  with 
his  costs  of  suit,  and  all  fees  for  executing 
the  said  execution,  the  body,  lands  or  goods 
of  the  defendant,  shall  be  forthwith  dis- 
charged from  the  said  execution,  which 
shall  likev/ise  be  entered  upon  record,  but 
notwithstanding  in  each  case  such  judgment 
shall  remain  as  a  further  security  to  an- 
swer to  the  plaintiff  and  his  executors  or 
administrators,  sucli  damages  as  shall  or 
may  be  sustained  for  the  further  breach  of 
any  covenant  or  agreement  in  the  same  in- 
denture, deed,  or  writing  contained;  upon 
which  the  plaintiff  may  have  a  scire  facias 
upon  the  said  judgment  against  the  defend- 
ant, bis  heirs,  terre-tenants,  his  executors 
or  administrators,  suggesting  other  breaches 
of  the  said  covenants,  conditions,  or  agree- 
ments, and  to  summon  him  or  them  respect- 
ively to  show  cause  why  execution  shall 
not  be  had  or  awarded  upon  the  said  judg- 
ment, upon  which  there  shall  be  the  like 
proceedings  as  was  on  the  action  of  debt 
upon  the  bond  or  obligation  for  asse^»ing 
damages  upon  the  trial  of  issues  joined 
upon  such  breaches  or  inquiry  thereof;  up- 
on a  judgment  on  a  demurrer,  or  by  confes- 
sion or  nil  dicit  in  manner  aforesaid,  of 
such  future  damages,  costs,  and  charges  as 
aforesaid,  all  further  proceedings  on  the 
said  judgment  are  again  to  be  stayed,  and 
so  totie8  quoties;  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  discharged 
out  of  execution  as  aforesaid.  This  act  shall 
take  effect  and  be  in  force  from  and  after 
the  Ist  day  of  August  next. 
Approved,  27th  June,  1821. 

It  is  apparent  that  §  1  of  this  act  is  sub- 
stantially the  same  as  the  statute  of  Anne, 
and  that  §  2  is  almost  literally  the  act  of 
William.  So  that  originally  we  adopted  the 
English  statutes,  and  with  them  we  adopted 
the  decisions  of  the  English  courts  constru- 
ing those  statutes.  Thereafter,  the  act  of 
1835  was  enacted,  and  the  question  is.  Was 
that  act  evolved  out  of  the  brains  of  our 
legislators  as  an  original  act,  founded  upon 
and  built  up  from  the  act  of  1821,  or  was 
it  borrowed  from  the  New  York  statutes? 
Tlie  similarity  of  language  employed  in  the 
act  of  1821  with  the  statutes  of  Anne,  and 
especially  with  the  statute  of  William, 
clearly  shows  that  the  statute  of  1821  was 
borrowed  from  the  English  statute,  with  on- 
ly  such   changes   as   the   differenceji@^i^ 
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practice  and  in  the  composition  and  char- 
acter of  our  courts  necessitated.  On  the 
other  hand,  the  language,  arrangement,  and 
genius  of  our  statute  of  1835  is  so  nearly 
identical  with  that  of  the  New  York  statute 
of  1820  as  to  point  unerringly  to  the  latter 
as  the  model  and  source  of  the  former.  Our 
statute  and  the  New  York  statute  are  so 
much  alike  that  the  conclusion  is  unavoid- 
able that  our  statute  was  borrowed  from  the 
New  York  statute,  or  else  that  both  came 
from  a  common  source,  and  that  source  was 
not  the  stilt utes  of  Anne  or  William.  In 
fact,  the  likeness  between  our  statute  and 
the  New  York  statute  is  so  great  that  if 
any  man  had  claimed  that,  with  the  English 
statutes  as  a  basis,  he  had  Avritten  our  stat- 
ute without  having  seen  the  New  York  stat- 
ute, no  one  would  have  believed  him,  and  he 
would  have  convicted  himself  of  being  a  pla- 
giarist. Upon  this  showing,  the  impartial 
legal  mind  is  forced  to  the  conclusion  that 
our  statute  of  1835  was  borrowed  from  the 
New  York  statute  of  1829,  and,  this  being 
true,  we  took  the  New  York  cases,  reviewed 
herein,  with  it.  Therefore,  the  New  York 
cases  enunciate  the  rule  that  should  obtain 
in  the  construction  of  our  statute,  and  the 
English  cases,  construing  the  essentially 
different  English  statutes,  are  not  proper 
precedents  t<j  follow.  But,  for  the  sake  of 
argument,  let  it  be  assumed  that  our  stat- 
ute was  not  borrowed  from  the  New  York 
statute,  but  was  a  wholly  independent,  orig- 
inal production;  the  question  then  arises, 
How  should  our  statute  be  construed?  Un- 
der this  assumption,  the  question  is  a  mat- 
ter of  first  impression  in  this  state,  Which 
cases  ought  this  court  to  follow,  the  Eng- 
lish cases,  construing  the  dissimilar  English 
statutes,  or  the  New  York  cases,  construing 
the  exactly  similar  New  York  statute?  Can 
there  be  but  one  answer  to  this  question? 
But  suppose  the  mind  is  still  in  doubt, 
there  is  yet  one  consideration  which  ought 
to  settle  the  question,  to  wit:  Why  was 
the  act  of  1835  passed?  What  evils  was  it 
intended  to  remedy?  If  the  act  of  1821, 
borrowed  from  the  English  statutes  and  un- 
derstood as  the  English  courts  construed 
it,  was  intended  to  be  the  law  in  this  state 
thereafter,  why  did  the  legislature  pass  the 
act  of  1835?  If  the  English  law  and  the 
English  cases  had  proved  satisfactory  from 
1821  to  1835,  why  was  the  law  amended  in 
1835  ?  It  cannot  be  said  that  the  act  of  1835 
was  intended  as  a  simple  continuation  of 
the  act  of  1821,  but  dressed  in  different 
words.  For,  as  the  New  York  courts  have 
aptly  pointed  out,  there  is  so  much  differ- 
ence between  their  act  of  1829  and  the  Eng- 
lish statutes  as  to  compel  the  courts  of  that 
state  to  cease  following  the  English  cases, 
and  to  take  a  radically  different  and  dia- 
62  L.  R.  A. 


metrically  opposite  view  of  their  statute. 
I  repeat,  if  the  act  of  1821  was  intended  to 
be  the  rule  of  law  in  this  state,  why  was 
the  act  of  1835  passed?  If  the  English  stat- 
utes so  filled  the  wants  of  our  people,  why 
did  our  legislators  change  the  act  of  1821? 
If  the  English  decisions  were  acceptable  to 
our  conditions,  why  did  our  legislature 
change  our  act  of  1821?  There  must  have 
been  a  reason  for  such  a  change  in  the  law 
of  this  state.  It  must  have  been  because 
the  English  decisions  were  not  acceptable 
to  our  people.  It  must  have  been  for  the 
same  reason  that  induced  the  legislature  of 
New  York  to  enact  their  statute  of  1829. 
As  already  pointed  out,  prior  to  1829  the 
courts  of  that  state  followed  the  English 
cases  relied  on  in  this  case.  The  people 
then  enacted  a  law  of  their  own,  manifest- 
ly because  they  were  dissatisfied  with  the 
English  statutes  and  the  English  decisions. 
Thereafter  the  New  York  courts  ceased  to 
follow  the  English  cases,  and  held  that  the 
English  decisions  did  not  apply  to  the  New 
York  statute. 

The  conditions  that  thus  operated  to 
change  the  course  of  decision  in  New  York 
are  present  in  this  case  in  Missouri  to-day. 
The  only  difference  is  that  in  New  York, 
prior  to  1829,  they  had  only  the  English  de- 
cisions, construing  the  English  statutes,  as 
a  guide  and  precedent,  while  in  Missouri, 
prior  to  1835,  we  had  our  act  of  1821,  which 
was  clearly  taken  from  the  English  stat- 
utes, with  the  English  decisions  impressed 
thereon.  The  difference  therefore  is  not 
real,  and  hardly  seeming.  The  same  rea- 
sons must  therefore  have  operated  to  cause 
the  repeal  of  the  act  of  1821,  by  the  passage 
of  the  act  of  1835,  in  Missouri,  that  operat- 
ed to  cause  the  passage  of  the  New  York 
statute  of  1829,  and  the  consequent  aban- 
donment of  the  English  rule  and  of  the  Eng- 
lish cases.  That  reason  could  only  have 
been  that  our  people  were  not  satisfied  with 
the  old  law  and  the  English  decisions,  and 
therefore  changed  the  law  by  enacting  the 
act  of  1 836.  This  being  true,  the  New  York 
cases,  construing  the  similar  New  York  law, 
are  the  only  cases  extant  that  construe  a 
law  like  ours,  and  hence  these  decisions, 
even  if  not  adopted  by  us,  ought  to  be  fol- 
lowed here. 

Aside  from  these  considerations,  the  New 
York  decisions  correctly  construe  the  New 
York  statute,  and  therefore  apply  to  our 
similar  statute.  Bonds  securing  the  pay- 
ment of  annuities  and  bonds  payable  in  in- 
stalments are  not  vithin  the  letter  of  our 
statute,  nor  are  they  within  the  evils  in- 
tended to  be  remedied  by  our  statute.  Such 
bonds  are  conditioned  for  t^e  payment  of 
money,  and  therefore  they  do  not  fall  with- 
in the  first  clasd  of  bonds  treated  of  by  S 
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866,  Rev.  Stat.  1889,  for  that  pertains  only 
to  bonds  conditioned  "other  than  for  the 
payment  of  money."  Neither  do  such  bondi) 
fall  within  the  second  class  of  bonds  treated 
of  by  §  866,  for  that  pertains  to  ieictions  for 
a  "penal  sum  for  the  nonpcnrformance  of 
any  covenant  or  written  agreement."  Such 
bonds  are  not  penal  bonds  at  all.  They 
have  no  penalty  prescribed  for  the  nonper- 
formance of  any  covenant  or  written  agree- 
ment. The  evil  sought  to  be  remedied  in 
England,  first  by  courts  of  equity,  and  lat- 
er by  statute,  was  to  prevent  the  recovery 
of  the  whole  penalty  wherever  the  obligor 
failed  in  the  slightest  particular  to  comply 
with  his  agreement,  and  to  limit  the  recov- 
ery to  the  damage  actually  suffered.  In 
bonds  payable  in  instalments  there  is  no 
penalty;  hence,  there  could  be  no  action  to 
recover  any  penal  sum,  and  therefore  such 
bonds  do  not  fall  within  the  terms  of  the 
statute.  And  this  is  true  even  if  the  condi- 
tion of  the  bond  be  construed  to  be  a  writ- 
ten agreement,  as  Ijord  Mansfield  held  in 
f^ollins  V.  Collins,  That  eminent  jurist 
failed  to  observe  the  fact  in  that  case  that 
the  suit  was  not  to  recover  a  penal  sum, 
and  that  the  statute  of  William  only  cov- 
ered suits  to  recover  a  penal  sum  for  the 
nonperformance  of  a  covenant  or  written 
agreement,  and  that  the  evil  intended  to  be 
remedied  by  that  statute  was  the  recovery 
of  the  penalty,  and  not  of  the  real  dam- 
ages. Tlie  original  idea  of  having  the  judg- 
ment upon  a  bond  conditioned  to  do  a  col- 
lateral thing, — remain  as  security  for  fur- 
ther breaches, — was  that  the  bond  became 
merged  in  the  judgment,  and  therefore  the 
same  or  any  other  person  who  might  there- 
after be  injured  by  a  further  breach  must 
proceed  on  the  judgment  and  not  on  the 
bond.  This  was  true  as  to  all  such  bonds, 
even  official  bonds.  But  the  English  courts 
did  not  adhere  to  this.  For,  later,  they 
permitted  parties  to  proceed  on  the  judg- 
ment by  scire  facias,  or  to  bring  new  ac- 
tions on  the  bond,  as  they  elected.  There 
is  no  more  reason  for  treating  bonds  pay- 
able in  instalments  as  merged  in  the  judg- 
ment, when  suit  is  brought  and  judgment 
entered  for  one  instalment,  than  there  is  to 
treat  leases  as  merged  in  the  judgment  ren- 
dered for  a  month's  rent.  As  hereinbefore 
pointed  out,  in  England  an  annuity  must 
now  be  recovered  in  an  action  of  covenant , 
and  the  judgment  does  not  merge  the  agree- 
ment or  covenant,  nor  does  the  judgment 
stand  as  security  for  further  breaches;  and 
there  is  therefore  no  reason  for  holding  that 
a  judgment  on  a  bond  securing  an  agree- 
ment to  pay  an  annuity  should  be  treated 
differently  from  a  judgment  on  the  agree- 
ment to  pay  the  annuity  itself.  It  is  a 
suit  to  recover  exactly  what  its  name  ex- 
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presses,  an  instalment.  That  is  what  the 
obligor  agreed  to  pay  at  that  time,  and  that 
is  the  sole  breach  in  the  case.  The  obligor 
did  not  agree  that,  if  any  instalment  was 
not  paid  when  due,  the  whole  bond  should 
become  due;  nor  did  he  agree  to  pay  a 
penal  sum  in  the  event  the  instalments  were 
not  promptly  paid.  Hence,  such  bonds  do 
not  fall  within  our  statute,  nor,  for  that 
matter,  within  the  English  statutes,  except 
by  what  I  deem  a  misconstruction  of  those 
statutes;  nor  do  they  come  within  the  evils 
intended  to  be  remedied. 

It  necessarily  and  logically  follows  that 
the  statutes  of  this  state  relating  to  penal 
bonds  conditioned  other  than  for  the  pay- 
ment of  money  (§§  4G8  et  seq,,  Rev.  Stat. 
1809)  do  not  apply  to  bonds  payable  in  in- 
stalments; and,  therefore."  there  was  no  law 
which  commanded,  required,  or  permitted 
the  entry  of  such  a  judgment  as  was  en- 
tered by  a  nunc  pro  tunc  order  in  this  case. 
It  also  follows  that  the  cases  of  Rccs  v. 
Morgan,  3  T.  R.  349,  Jones  v.  Hart,  60  Mo. 
358,  and  Lexington  &  St,  h.  R.  Co.  v.  Mock- 
bee,  63  Mo.  348,  have  no  application  to  this 
case,  for  the  reason  that  in  each  of  those  » 
cases  tlie  law  prescribed  the  form  and  na- 
ture of  the  judgment  that  should  be  en- 
tered. 

For  these  reasons,  I  am  of  opinion  that 
the  Circuit  Court  has  no  power  to  enter 
the  nunc  pro  tunc  judgment  in  this  case, 
and  therefore  its  judgment  should  he  re- 
versed. I  further  agree  with  the  opinion 
of  Sherwood,  J.,  in  this  case. 

All  concur. 

The  opinion  of  Judge  SHerwood  was  as 
follows : 

This  case  had  its  origin  in  the  following 
circumstances  now  about  to  be  related: 

Elizabeth  Burnside  obtained  a  divorce 
from  her  husband, .  James  Burnside,  in  the 
circuit  court  of  St.  Louis  on  June  5,  1894, 
with  an  allowance  of  $50  a  month  for  ali- 
mony and  maintenance  of  herself  and  chil- 
dren. Thereafter,  on  March  29,  1895,  the 
court,  on  plaintiff's  motion,  ordered  the  de- 
fendant in  the  divorce  case  to  give  bond, 
with  surety,  "in  the  sum  of  $6,000  within 
ten  days,  conditioned  for  the  payment  of 
the  monthly  allowance  of  $50  a  month  to 
plaintiff,"  and,  in  default  thereof,  the  de- 
cree to  be  a  lien  on  his  real  estate.  Pur- 
suant to  this  order,  on  the  8th  day  of  April, 
1895,  James  Burnside,  as  principal,  and 
Thomas  Wand,  the  defendant  herein,  as 
surety,  executed  a  bond  to  Elizabeth  Burn- 
side, containing  the  following  recitals  and 
conditions:  "Now,  therefore,  be  it  known 
that  we,  the  undersigned,  James  Burnsid&|/> 
as  principal,  and  Thomas  Wand,  as  suret^ 


466 


Missouri  Supremk  Court. 


Dec.. 


are  held  and  firmly  bound  unto  the  said 
Elizabeth  J.  Bumside  in  the  sum  of  six 
thousand  dollars  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  do  bind  our- 
selves, our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these 
presents.  The  condition  of  this  bond  is 
sucrki,  however,  that  if  the  said  James  Bum- 
side  shall  well  and  truly  pay  unto  the  said 
Elizabeth  J.  Bumside  llie  sr.id  monthly  al- 
lowance of  fifty  dollars  a  month  to  plaintiff 
mentioned  in  said  order  of  March  29th,  1895, 
in  accordance  with  the  terms  and  provisions 
of  the  above-recited  decree  of  June  5th, 
1894,  then  this  bond  to  be  null  and  void; 
otherwise  to  remain  in  full  force  and  effect." 
James  Bumside  failed  to  pay  the  $50  a 
month,  but  became  in  arrears  on  account 
thereof  as  follows:  Fifteen  dollars  of  the 
$50  due  on  February  1,  1897,  and  $50  a 
month  from  March  1,  1897,  to  September  1, 
1897,  aggregating  $375.  Thereupon,  on 
September  9,  1897,  Elizabeth  Bumside 
brought  suit  on  said  bond  against  Thomas 
Wand,  alleging  the  facts  here  stated,  and  as- 
signing as  a  breach  of  said  bond  the  failure 
to  make  the  payments  above  specified.  The 
prayer  of  the  petition  is  as  follows :  "Where- 
fore plaintiff  prays  judgment  against  de- 
fendant, Thomas  Wand,  for  $6,000,  the  pen- 
alty of  said  bond,  and  that  execution  issue 
for  the  sum  of  $305,  with  interest,  as  dam- 
ages aforesaid,  and  the  costs."  James  Bum- 
side  was  not  made  a  party  to  that  suit, 
nor  does  it  appear  from  the  record  before 
us  whatever  became  of  him.  That  case 
was  tried  without  a  jury,  and  on  the  20th 
day  of  April,  1898,  the  court  handed  down 
the  following  memorandum  of  its  decision: 
*'£?.  J.  Bumside  v.  Thomas  Wand,  Judg- 
ment for  plaintiff.'*  Thereupon  counsel  for 
Mrs.  Burnside  gave  to  the  clerk  of  the  court 
the  following  memorandum,  which  the  clerk 
filed  with  the  papers  in  the  case:  "In  the 
Circuit  Court  of  the  City  of  St.  Louis,  April 
20th,  1898.  Eliza  J,  Bumside  v.  Thomas 
Wand.  I  compute  amount  due  plaintiff  at 
three  hundred,  eighty-four  and  fifty-hun- 
dredths  dollars  ($384.50)."  Thereupon  the 
clerk  made  the  following  entry  in  his  min- 
ute book:  "1898,  April  20.  Judgment  for 
plaintiff  for  $6,000,  penalty  of  bond;  dam- 
ages $384.50."  The  clerk  then  entered  the 
following  judgment  upon  the  records:  "JE?. 
J.  Burnside  v.  Thomas  Wand,  Judgment 
for  plaintiff.  St.  Louis,  April  20,  1898. 
Now,  at  this  day,  this  cause  coming  on  for 
hearing,  come  the  parties  hereto,  by  their 
respective  attorneys,  and  submit  said  cause 
to  the  court  upon  the  pleading  and  evidence 
adduced,  and  the  court  having  heard  and 
duly  considered  the  same,  and  being  fully 
advised  of  and  concerning  the  premises, 
doth  find  that  the  plaintiff  is  entitled  to  re- 
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cover  of  the  defendant  the  sum  of  six  thou- 
sand ($6,000)  dollars,  the  penalty  of  the 
bond  sued  on,  with  a  further  judgment  of 
three  hundred  and  eighty-four  and  fifty  one- 
hundredths  ($384.50)  dollars  damages.  It 
is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  recover  of  the  de- 
fendant the  sum  of  six  thousand  ($6,000) 
dollars,  the  penalty  of  the  bond  sued  on,  to 
be  satisfied  upon  the  payment  of  the  sum 
of  three  hundred  and  eighty-four  and  fifty 
one-hundredths  ($384.50)  dollars  damages, 
together  with  her  costs  and  charges  in  this 
behalf  expended,  and  that  execution  issue 
therefor."  This  judgment  was  set  aside  and 
re-entered,  in  the  same  terms,  on  April  29, 

1898.  The  defendant  appealed  from  this 
judgment  to  the  St.  Louis  court  of  appeals, 
and  that  court  affirmed  the  judgment  of 
the  lower  court  on  the  13th  day  of  Decem- 
ber, 1898.  The  defendant  thereupon  paid 
to  the  plaintifi^s  attorney  the  amount  of  the 
judgment,  with  interest,  aggregating  $425.- 
45,  and  on  January  3,  1899,  the  plaintiff  ac- 
knowledged in  open  court  satisfaction  of  the 
judgment,  and  her  attorney  filed  the  fol- 
lowing memorandum:  "Satisfaction  of 
judgment  acknowledged  in  open  court."  On 
the  14th  of  February,  1899,  plaintiff,  after 
notice  to  defendant,  filed  a  motion  in  the 
St.  Louis  court  of  appeals  to  correct  the 
judgment  of  the  circuit  court,  "so  as  to 
make  said  judgment  to  stand  as  security 
for  future  breaches,  and  to  provide  in  terms 
for  execution  for  damages  assessed,  in  con- 
formity with  the  provisions  of  chapter  22, 
art.  1,  of  Revised  Statutes  of  Missouri, 
1889."  The  court  of  appeals  struck  the  mo- 
tion from  the  files,  and  directed  the  plaintiff 
to  apply  to  the  circuit  court  for  relief.  The 
plaintiff  then,  on  February  27,  1899,  filed 
the  following  motion  in  the  circuit  court, 
giving  the  defendant  notice  thereof:  "Now 
comes  the  plaintiff,  by  her  attorney  and 
moves  the  court  to  correct  by  nunc  pro  tunc 
order  the  informality  in  entry  of  judgment 
in  this  cause,  so  that  it  shall  not  express 
the  debt  to  be  discharged  upon  the  payment 
of  damages,  but  shall  express  the  amount 
of  damages  awarded,  with  provision  for  ex- 
ecution therefor,  and  a  further  provision 
that  the  judgment  for  the  penalty  of  the 
bond,  $6,000,  shall  stand  as  security  for  fur- 
ther breaches  of  said  bond,  in  conformity 
with  chapter  22,  art.  1,  of  Revised  Statutes 
of  Missouri  of  1889,  and  particularly  with 
§§  869  and  871  of  said  article."  Upon  a 
hearing,    the   circuit   court,   on   March   22, 

1899,  sustained  the  motion,  and  amended 
the  judgment  as  requested,  nunc  pro  iunc^ 
as  of  April  29,  1898,  and  defendant,  after 
saving  proper  exceptions  and  taking  proper 
steps,  appealed,  and  this  is  the  matter  now 
before  this  court  for  adiudication.     It  also 
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appears  that  on  the  8th  of  December,  1899, 
on  motion  of  plaintiff,  upon  notice  to  de- 
fendant, the  circuit  court  Ret  aside  the  sat- 
isfaction entered  on  January  3,  1899. 

1.  A  nunc  pro  tunc  judgment,  at  a  sub- 
sequent term,  can  only  be  made  upon  evi- 
dence furnished  by  the  papers  and  files  in 
the  cause,  or  something  of  record,  or  in  the 
clerk's  minute  book,  or  on  the  judge*s  dock- 
et. In  other  words,  a  hvnc  pro  tunc  entry 
can  only  be  employed  to  correct  a  clerical 
mistake  or  misprision  of  the  clerk.  It  can 
never  correct  a  mistake  or  oversight  of  the 
judge,  nor  be  used  to  correct  judicial  er- 
rors, nor  to  render  a  judgment  different 
from  that  actually  rendered,  even  though 
the  judgment  actually  rendered  was  not  the 
judgment  the  judge  intended  to  render. 
Freeman,  Judgni.  3d  ed.  §  69n;  Roa8  v. 
Ross,  83  Mo.  100;  Exchange  Nat.  Bank  v. 
Allen,  68  Mo.  474;  State  v.  Jeffors,  64  Mo. 
376;  Belkin  v.  Rhodes,  76  Mo.  652;  Wool- 
dridge  v.  Quinn,  70  Mo.  371;  Qamhle  v. 
Daugheriy,  71  Mo.  599;  Missouri,  K.  d  E. 
R.  Co.  V.  Holschlag,  144  Mo.,  loo  cit.  256, 
45  S.  W.  1101;  Young  v.  Young,  165  Mo. 
624,  65  S.  W.  1016.  Tested  by  these  rules, 
Uiere  is  nothing  in  this  record  which  au- 
thorizes or  justifies  an  amendment  of  the 
judgment  nunc  pro  tunc.  The  judgment,  as 
entered  by  the  clerk,  is  strictly  in  conform- 
ity to  the  prayer  of  the  petition,  the  memo- 
randum of  the  decision  of  the  court,  the 
memorandum  filed  with  the  clerk  by  the 
plaintiff's  counsel,  and  with  the  entry  on 
the  minute  book  of  the  clerk.  The  petition, 
the  memorandum  for  judgment  filed  by 
counsel,  the  entry  by  the  clerk  on  the  min- 
ute book,  and  the  judgment  entered  of  rec- 
ord, all  treated  the  bond  as  a  penal  bond 
for  the  payment  of  money,  ''in  which  there 
is  a  condition  of  defeasance,  by  which  the 
same  is  to  become  void  on  the  payment  of 
a  less  sum;"  in  other  words,  as  such  a  bond 
as  is  contemplated  and  governed  by  Rev. 
Stat.  1889,  §i  862-865,  and  not  as  a  bond 
with  collateral  condition,  other  than  the 
payment  of  money,  such  as  is  contemplated 
and  governed  by  §§  866-876,  Id.  There  was 
no  mistake  or  misprision  of  the  clerk  in  en- 
tering the  judgment  therefor.  He  entered 
exactly  the  kind  of  a  judgment  asked  for 
in  her  petition,  and  precisely  the  kind  of 
a  judgment,  and  in  the  form,  evidently  con- 
templated by  the  court  and  the  counsel. 
There  is  nothing  in  any  paper,  pleading,  en- 
try, memorandum,  minute,  or  record  in  the 
case  that  gives  the  faintest  color  to  tlie 
present  claim  that  the  plaintiff  thought, 
believed,  expected,  or  asked,  or  that  the 
court  intended,  that  the  judgment  should 
be  for  the  penalty  of  the  bond,  with  an  exe- 
cution for  the  amount  then  due,  and  that 
the  judgment  should  stand  as  security  for 
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further  breaches,  and  that  the  plaintiff 
should  have  a  right  by  scire  facias  to  have 
executions  for  further  breaches,  as,  or  if, 
they  occurred.  That  this  is  true,  and  that 
the  plaintiff  had  no  such  idea  or  thought 
in  mind,  and  that  all  the  subsequent  pro- 
ceedings along  those  lines  are  a  clear  and 
palpable  afterthought,  is  conclusively  shown 
by  the  fact  that,  immediately  after  collect- 
ing the  judgment  of  April  29,  1898,  of  which 
she  acknowledged  satisfaction  on  January 
3,  1899,  the  plaintiff,  on  January  7,  1899, 
started  a  new  suit  upon  the  same  bond 
against  the  defendant  to  recover  $50  a 
month  from  October  1,  1897,  to  January  1, 
1899,  amounting  to  $800,  and  that  she  kept 
such  suit  pending  until  after  the  22d  day  of 
March,  1899,  when  she  procured  the  nunc 
pro  tunc  judgment  here  in  question,  and 
then  she  dismissed  that  suit.  It  will  be 
noted  that  this  new  suit  was  instituted  be- 
fore the  plaintiff  applied  to  the  court  of 
appeals  for  a  nunc  pro  tunc  judgment  on 
February  14,  1899.  The  fact  that  this  judg- 
ment now  entered  nunc  pro  tunc  was  not 
the  judgment  asked  or  expected  by  the 
plaintiff,  or  intended  to  be  entered  by  the 
court,  is  thus  conclusively  established  by 
the  acts  of  the  plaintilf  and  her  counsel. 
And  the  institution  of  such  second  suit  also 
indubitably  proves  that  at  that  time  coun- 
sel for  plaintiff  either  did  not  know  of  the 
provisions  of  the  statute  whose  aid  he  now 
invokes,  permitting  a  judgment  to  be  en- 
tered for  the  full  penalty  of  the  bond,  with 
an  execution  for  the  damages  then  due,  the 
judgment  to  stand  as  security  for  further 
breaches,  or  damages,  if  any,  or  else,  know- 
ing thereof,  he  did  not  intend  a  judgment 
to  be  entered  in  this  case  in  conformity 
therewith,  and,  in  either  event,  the  fact 
stands  out  prominently  that  the  judgment 
actually  entered  by  the  clerk  was  not  the 
result  of  a  clerical  mistake  or  misprision 
of  the  clerk,  and  hence  it  cannot  be  amend- 
ed or  corrected  or  changed  at  a  subsequent 
term  by  a  nunc  pro  tunc  entry  such  as  was 
done  in  this  case. 

2.  In  the  whole  proceeding  in  this  case, 
from  its  inception  to  the  satisfaction  of  the 
judgment,  the  plaintiff  treated  the  bond  as 
a  penal  bond, — such  a  bond  as  is  contem- 
plated by  Rev,  Stat.  1889,  §§  862-865;  that 
is,  a  penal  bond  containing  a  condition  or 
defeasance  that  it  shall  become  void  upon 
the  payment  of  a  lesser  sum.  But  this 
bond  is  in  no  sense  a  penal  bond,  with  such 
a  condition  or  defeasance.  It  is  a  bond  for 
the  payment  of  money, — ^that  is,  for  the 
payment  of  $6,000,  in  equal  payments  of  $50 
a  month.  There  is  no  condition  or  defeas- 
ance by  or  under  which  the  $6,000,  which 
is  nowhere  spoken  of  as  a  penalty,  shaHQ^[^ 
become  satisfied  by  the  payment  of  a  les-O 
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ser  sum.  The  bond  in  question,  therefore, 
in  not  a  penal  bond  at  all,  and  it  is  not 
Huch  a  bond  as  is  within  the  contemplation 
of  Rev.  Stat.  1889,  f§  862-865,  which  sec- 
tions are  in  some  respects  the  same  as  the 
act  of  4  Anne,  chap.  16,  §§  12,  13,  as  will  be 
more  fully  demonstrated  hereafter. 

3.  Neither  is  the  bond  in  question  such  a 
bond  as  is  contemplated  by  Rev.  Stat.  1889, 
§§  866-875,  which  is  in  some  respects  the 
same  as  the  act  of  8  &  9  Wm.  III.  chap.  11, 
§  8.  The  bond  contemplated  and  governed 
by  these  sections  and  this  act  is  a  bond 
with  a  "collateral  condition,  other  than  the 
payment  of  money."  In  other  words,  it  is 
a  bond  for  the  faithful  performance  of  a 
covenant  or  agreement  other  than  the  pay- 
ment of  money.  These  sections  of  the  stat- 
ute have,  therefore,  no  bearing  upon  the 
bonds  or  suits  upon  bonds  like  the  bond  in 
question. 

4.  It  is  contended,  however,  that  under 
Rev.  Stat.  1889,  chap.  22,  art.  1.  and  par- 
ticularly under  §§  869  and  871  thereof,  the 
judgment  of  April  29.  1898,  was  a  clerical 
miHtake  or  misprision  of  the  clerk,  and  that, 
ly  virtue  of  those  provisions  of  the  statute, 
the  law  required  that  the  judgment  should 
he  entered  for  the  penalty  of  the  bond,  with 
execution  for  the  damages  then  due,  the 
judgment  to  stand  as  security  for  further 
breaches,  and  that,  this  being  true,  th^ 
clerk  made  a  mistake  in  not  entering  the 
only  kind  of  a  judgment  the  law  permitted 
in  such  a  case,  and  hence  that  clerical  mis- 
take can  be  cured  by  a  nunc  pro  tunc  en- 
try, and  Lexington  d  St.  L.  R.  Co.  v.  Mock- 
bee,  63  Mo.  348.  is  relied  upon  as  a  case  on 
all  fours  with  the  case  at  bar.  This  is  a 
misapj^lication  of  the  case  cited,  and  a 
misconception  of  the  statutory  provision 
quoted.  The  case  of  Lexington  d  St.  L.  R. 
Co.  V.  Mockhee,  3  Mo.  348,  was  a  suit  to 
condemn  land  of  defendant  for  right  of 
way  for  a  railroad.  Commissioners  to  as- 
sess the  damages  to  the  defendant  were  ap- 
pointed, and  made  a  report,  which  found 
that  the  defendant  would  not  be  damaged 
by  the  taking.  The  defendant  filed  excep- 
tions to  the  report.  The  court  overruled  the 
exceptions,  and  ordered  a  judgment  for  the 
railroad  company  as  prayed  for  in  the  pe- 
tition. The  clerk  entered  a  judgment  that 
the  plaintiff  take  nothing  by  his  action,  and 
that  defendant  recover  costs.  It  was  held 
that  "this  was  not  the  judgment  required 
and  authorized  by  the  law  governing  the 
case.  \Vlien  the  objections  were  overruled 
and  judgment  given  for  the  defendant,  it 
should  have  been  a  judgment  vesting  the 
title  in  the  company."  The  correction  of 
the  judgment  by  a  ninic  pro  tunc  order  was, 
therefore,  held  pro|>er.  It  is  significantly 
said,  however:  "All  this  sufficiently  appears 
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of  record,  and  presented  the  requisite  data 
to  amend  by."  But  there  are  no  data  in 
this  case  to  amend  by,  and  the  statutory 
provisions  relied  on  do  not  authorize  or  re- 
quire such  a  judgment  as  was  entered  by 
the  nunc  pro  tunc  order  in  this  case,  for  Rev. 
Stat.  1889,  §§  806-875,  have  no  application 
to  bonds  of  the  character  of  the  bond  in 
question  here. 

5.  Rev.  Stat.  1889,  chap.  22,  art.  1,  is 
in  some  respects,  like  the  acts  of  4  Anne 
and  8  and  9  Wm.  III.,  and  in  other  respects 
there  is  a  vast  difference  between  the  Eng- 
lish statutes  and  ours.  Sections  862-865 
relate  to  penal  bonds  with  a  condition  or 
defeasance  making  the  boAd  void  upon  the 
pajanent  of  a  less  sum.  The  defendant  is 
permitted  to  plead  payment  of  the  principal 
sum  and  interest  due  by  the  condition  of 
the  bond,  before  the  commencement  of  the 
action,  although  the  pajinent  was  not  strict- 
ly according  to  such  condition.  §  863. 
The  defendant  is  also  permitted  at  any  time 
before  judgment  rendered  to  pay  to  the 
plaintiff,  or  bring  into  court  for  the  plain- 
tiff's use,  the  principal  sum  and  interest 
due  on  such  bond,  together  with  costs,  "and 
thereupon  such  action  shall  be  discontin- 
ued." §  864.  If  neither  is  done, — that  is, 
if  payment  of  the  amount  due  on  the  penal 
bond  is  not  pleaded  or  proved,  or  if  it  is 
not  tendered  before  judgment,  with  interest 
and  costs,  and  if  the  plaintiff  obtains  judg- 
ment,— "such  judgment  shall  be  rendered 
for  the  sum  really  due,  according  to  such 
condition,  with  interest  and  costs,  and  exe- 
cution shall  issue  accordingly."  §  865.  It 
will  be  observed  that  nothing  is  here  said 
about  a  judgment  for  the  penalty  of  the 
bond,  with  an  execution  for  the  damages 
then  due,  the  judgment  to  remain  as  secur- 
ity for  further  breaches.  But,  on  the  con- 
trary, the  judgment  is  required  to  be  for  the 
sum  really  due  at  the  date  of  the  judgment. 
Now  observe  the  provisions  of  the  statute 
of  4  Anne,  chap.  16,  §S  12,  13,  which  are  as 
follows: 

"Sec.  12.  And  be  it  further  enacted  by  the 
authority  aforesaid,  that  from  and  after  the 
said  first  day  of  Trjnity  term,  where  any 
action  of  debt  shall  be  brought  upon  any 
single  bill,  or  where  action  of  debt  or  scire 
facias,  shall  be  brought  upon  any  judgment, 
if  the  defendant  hath  paid  the  money  due 
upon  such  bill  or  judgment,  such  payment 
shall  and  may  be  pleaded  in  bar  of  such 
action  or  suit,  and  where  an  action  of  debt 
is  brought  upon  any  bond  which  hath  a  con- 
dition or  defeasance  to  make  void  the  same 
upon  payment  of  a  lesser  sum  at  a  day 
or  place  certain,  if  the  obligor,  his  heirs, 
executors,  or  administrators,  have,  before 
the  action  brought,  paid  to  the  obligee,  his 

executors  or   administratd 
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and  interest  due  by  the  defeasance  or  con- 
dition of  such  bond,  though  such  payment 
was  not  made  strictly  according  to  the  con- 
dition or  defeasance;  yet  it  shall  and  may 
nex'^ertheless  be  pleaded  in  b^r  of  such  ac- 
tion, and  shall  be  as  efTectual  a  bar  there- 
of as  if  the  money  had  been  paid  at  the 
day  and  place  according  to  the  condition 
or  defeasance,  and  had  been  so  pleaded. 

"Sec.  13.  And  be  it  further  enacted  by  the 
authority  aforesaid,  that  if  at  any  time, 
pending  an  action  upon  any  such  bond  with 
a  penalty,  the  defendant  shall  bring  into 
the  court  where  the  action  shall  be  depend- 
ing, all  the  principal  money,  and  interest 
due  on  such  bond,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or  suits 
in  law  or  equity  upon  such  bond,  the  said 
money  so  brought  in  shall  be  deemed  ahd 
taken  to  be  In  full  satisfaction  and  dis- 
charge of  the  said  bond,  and  the  court  shall 
and  may  give  judgment  to  discharge  every 
such  defendant  of  and  from  the  same  ac- 
cordingly." 

On  the  other  hand.  Rev.  Stat.  1889,  §§ 
8Cft-876,  relate  to  bonds  with  a  collateral 
condition  other  than  the  payment  of  money, 
and  provide  that,  if  the  plaintiff  recovers, 
the  verdict  assessing  the  damages  shall  be 
entered  on  the  record,  and  that  a  judgment 
shall  be  rendered  for  the  penalty  of  the 
bond,  or  for  the  penal  sum  forfeited,  and 
with  a  further  judgment  that  the  plaintiff 
have  execution  for  the  damages  so  assessed. 
§  869.  The  judgment  rendered  for  the  pen- 
alty of  the  bond,  or  for  the  penal  sum  for- 
feited, is  required  by  |  871  to  remain  as  se- 
curity for  further  breaches.  And,  when 
further  breaches  occur,  the  plaintiff  is  giv- 
en authority  by  scire  facias  to  suggest  fur- 
ther breaches,  and  like  proceedings  are 
then  had  as  were  originally  taken,  and  exe- 
cution awarded  for  such  further  damages. 
§  872, 

Now  note  the  provisions  of  the  act  of  8 
&  0  Wm.  III.  chap.  11,  $  8,  which  are  as 
follows: 

"Sec.  8.  And  be  it  further  enacted,  that 
in  all  actions,  which  from  and  after  the 
said  five  and  twentieth  day  of  March,  one 
thousand  six  hundred  ninety  nnd  seven, 
shall  be  commenced  or  prosecuted  in  any 
of  His  Majesty's  courts  of  record,  upon  any 
bond  or  bonds,  or  on  any  penal  sum,  for  non- 
performance of  liny  covenants  or  agreements 
in  any  indenture,  deed,  or  writing  con- 
tained, the  plaintiff  or  plaintiffs  may  assign 
as  many  breaches  as  he  or  they  shall  think 
fit,  and  the  jury,  upon  trial  of  sucli  action 
or  actions,  shall  and  may  assess,  not  only 
such  damages  and  costs  of  suit  as  have  here- 
tofore been  usually  done  in  such  cases,  but 
also  daniage.«»  for  such  of  the  said  breache** 
so  to  be  assigned,  as  the  plaintiff  upon  the 
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trial  of  the  issues  shall  prove  to  have  been 
broken,  and  that  the  like  judgment  shall 
be  entered  on  such  verdict  as  heretofore  hath 
l^n  usually  done  in  such  like  actions;  and 
if  judgment  shall  be  given  for  the  plaintiff 
on  a  demurrer,  or  by  confession,  or  nihil 
dicit,  the  plaintiff  upon  the  roll  may  suggest 
as  many  breaches  of  the  covenants  and 
agreements  as  he  shall  think  fit;  upon  which 
sliall  issue  a  writ  to  the  sheriff  of  that  coun- 
ty where  the  action  shall  be  brought,  to  sum- 
mon a  jury  to  appear  before  the  justices  or 
justice  of  assize,  or  nisi  prius,  of  that  coun- 
ty, to  inquire  of  the  truth  of  every  one  of 
tliose  breaches,  and  to  assess  the  damages 
that  the  plaintiff  shall  have  sustained  there- 
by; in  which  writ  it  shall  be  commanded 
to  the  said  justices  or  justice  of  assize,  or 
nisi  prius,  that  he  or  they  shall  make  a  re- 
turn thereof  to  the  court  from  whence  the 
same  shall  issue,  at  the  time  in  such  writ 
mentioned;  and  in  case  the  defendant  or  de- 
fendants, after  such  judgment  entered,  and 
before  any  execution  executed,  shall  pay 
unto  the.  court  where  the  action  shall  be 
brought,  to  the  use  of  the  plaintiff  or  piain- 
liffs,  or  his  or  their  executors  or  adminis- 
trators, such  damages  so  to  be  assessed  by 
reason  of  all  or  any  of  the  breaches  of  such 
covenants,  together  with  the  costs  of  suit, 
a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record;  or  if  by  rea- 
son of  any  execution  executed,  the  plaintiff 
or  plaintiffs  or  his  or  their  executors  or  ad- 
ministrators, shall  be  fully  paid  or  satis- 
fied, all  such  damages  so  to  be  assessed, 
together  with  his  or  their  costs  of  suit,  and 
all  reasonable  charges  and  expenses  for  ex- 
ecuting the  said  execution,  the  body,  lands, 
or  goods  of  the  defendant,  shall  be  there- 
upon forthwith  discharged  from  the  said 
execution,  which  shall  likewise  be  entered 
upon  record;  but  notwithstanding  in  each 
case  such  judgment  shall  remain,  continue, 
and  be,  as  a  further  security  to  answer  of 
the  plaintiff  or  plaintiffs,  and  his  or  their 
executors  or  administrators,  such  damages 
as  shall  or  may  be  sustained  for  further 
breach  of  any  covenant  or  covenants  in  the 
same  indenture,  deed,  or  writing  contained, 
upon  which  the  plaintiff  or  plaintiffs  may 
have  a  scire  facias  upon  the  said  judgment 
against  the  defendant  or  against  his  heir, 
terre-tenants,  or  his  executors  or  adminis- 
trators, suggesting  other  breaches,  of  the 
said  covenants  or  agreements,  and  to  sum- 
mon him  or  them  respectively  to  show  cause 
why  execution  shall  not  be  had  or  awarded 
upon  the  said  judgment,  upon  which  there 
shall  be  the  like  proceeding  as  was  in  the 
action  of  debt  upon  the  said  bond  or  obliga- 
tion, for  assessing  of  damages  upon  trial 
of  issues  joined  upon  such  breaches,  or  i 
quiry  thereof  upon  a  writ  to  be  awarded 
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manner  as  aforesaid;  and  that  upon  pay- 
ment or  satisfaction  in  manner  as  afore- 
i>aid,  of  such  future  damages,  costs,  and 
charges,  as  aforesaid,  all  further  proceedings 
on  the  said  judgment  are  again  to  be  stayed, 
and  so  totiea  quoties,  and  the  defendant,  his 
body,  lands,  or  goods,  shall  be  discharged  out 
of  execution,  as  aforesaid.'* 

The  act  of  8  &  9  Wm.  III.  was  passed  in 
1697,  and  the  act  of  4  Anne  was  passed 
in  1707.  For  a  proper  understanding  and 
appreciation  of  the  force  and  reason  of 
these  respective  English  statutes,  a  short 
retrospect  of  the  law  in  England  prior  to 
their  enactment  is  both  necessary  and  per- 
tinent. The  old  English  law  is  dramatical- 
ly shown  by  Shakespeare,  when  he  pictures 
Shylock  demanding  his  pound  of  flesh.  That 
is,  in  England,  before  the  adoption  of  the 
statutes  quoted,  in  cases  upon  a  penal  bond, 
or  a  bond  providing  for  a  certain  penalty 
in  case  a  certain  debt  or  sum  of  money  was 
not  paid  by  a  certain  date,  the  plaintiff  was 
entitled  to  recover  the  whole  penalty,  and 
not  simply  the  debt  or  sum  of  money  due. 
The  recovery  of  a  larger  amount  than  the 
debt  or  sum  of  money  due  was  authorized 
as  a  penalty  for  nonpayment  of  the  debt 
or  money  promptly  when  due.  Hence  Shy- 
lock  *s  demand  for  the  penalty,  and  not  for 
the  debt  or  money  due.  The  practice  ob- 
tained in  England,  in  every  sort  of  action, 
to  permit  the  defendant  to  bring  into  court 
the  principal,  with  interest  and  costs,  de- 
manded, and  thereupon  to  obtain  a  stay  of 
further  proceedings  against  him.  Tidd,  Pr. 
*541.  The  learned  author  just  cited  says 
(p.  542)  :  "In  debt  on  bond,  conditioned 
for  the  payment  of  a  less  sum,  it  was  usual 
for  the  courts,  even  before  the  statute  4 
Anne,  chap.  16,  |  13,  to  relieve  the  defend- 
ant against  the  penalty  of  the  bond,  on 
payment  of  the  principal,  interest,  and 
costs;  but  then  the  whole  penalty  must  be 
hrought  into  court,  and,  when  the  plaintiflt 
was  satisfied,  the  defendant  might  have 
taken  what  remained."  The  author  then 
points  out  that,  under  the  statute  of  Anne, 
"the  defendant  must  bring  in  the  whole  prin- 
cipal and  interest  due  on  the  bond,  with 
the  costs,  and,  upon  his  doing  so,  "the 
court  sliall  and  may  give  judgment  to  dis- 
charge every  such  defendant  of  and  from 
the  same  accordingly."  The  difference 
between  the  practice  of  the  courts  and  the 
rule  of  action  prescribed  by  this  statute  is, 
the  courts  required  the  defendant  to  bring 
into  coui-t  the  full  amount  of  the  penalty, 
with  interest  and  costs,  paid  the  plaintiff 
what  was  really  due  him,  and  returned  the 
balance,  if  any.  of  the  fund  so  paid  into 
court  to  the  defendant.  Whereas,  under  the 
statute  of  Anne,  the  defendant  was  only  re- 
(]uired  to  pay  into  court  the  sum  actually 
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due  on  the  bond*  (not  the  whole  penalty), 
with   interest  and  costs,   and   then,   if  the 
plaintiff  did  not  accept  such  payment  into 
court    (like   our   tender   by    payment   into 
court),  and  prosecuted  his  case  further  in 
hopes  of  recovering  a  larger  sum  than  the 
amount  tendered,  he  did  so  at  his  peril.    If 
he  accepted  the  tender,  the  defendant  was 
entitled  to  be  discharged  without  the  pay- 
ment   or    the    depositing    in    court    of    the 
whole   penalty.     Our   statute     (Rev.     Stat. 
1889,  §  864).  like  the  statute  of  Anne,  per- 
mits the  defendant  to  tender  or  pay  into 
court  the  amount  really  due  on  the  bond 
(not  the  penalty),  with  interest  and  costs, 
and  thereupon  directs  that  the  action  shall 
be  discontinued.      Neither    the    statute    of 
Anne  nor  our  statute  contemplates  that  in 
suits   on    penal   bonds   for  the   payment  of 
money, — that  is,  bonds  "in  which  there  is  a 
condition  or  defeasance  by  which  the  same 
is  to  become  void  on  the  payment  of  a  less 
sum," — any  judgment    shall    ever    be   ren- 
dered  for   any    more   than   the  sum    really 
due  on  the  bond.    Neither  statute  gives  any 
authority  to  the  court  in  suits  upon  such 
bonds  to  enter  a  judgment  for  the  penalty 
of  the   bond,   award   an   execution   for   the 
amount  really  due,  and  have  the  judgment 
for  the  penalty  remain  as  security  for  fur- 
ther payment.     But,   on   the   contrary,  the 
English  statute  expressly  declares  that,  up- 
on the  defendant  bringing  in  the  sum  really 
due,  and  with  interest  and  costs,  he  shall 
be  discharged;     and    our    statute  provides 
that,   upon  the  payment  in^  court  of  the 
sum    really    due,    with    interest   and    costs, 
"thereupon   such  action  shall   be  discontin- 
ued."    S  864.     In  addition,  instead  of  our 
statute  allowing  a  judgment  for  the  whole 
penalty,  and  an  execution  for  the  sum  real- 
ly due,  the  judgment  to  stand  as  further  se- 
curity,  it  is  expressly  provided   by   §   865, 
Rev.  Stat.  1889:     "If  judgment  be  rendered 
on  any  such  bond,  such  judgment  shall  be 
rendered  for  the  sum  really  due,  according 
to  such  condition,  with  interest  and  costs, 
and    execution    shall    issue   thereon    accord- 
ingly."    The  statute  of  Anne  abolished  and 
superseded   the   practice   of   the   courts   re- 
quiring the  whole  penalty,  with  interest  and 
costs,  to  be  paid  into  court,  the  plaintiff  to 
be  allowed  what  was  really  due  him,  and  the 
balance   to   be   returned   to   the   defendant, 
and   in   lieu  thereof  permitted  the   defend- 
ant  to   pay   into   court   the   amount   really 
due,  according  to  the  condition  of  the  bond, 
with   interest  and  costs,   and  thereupon  to 
be  discharged.    And  our  statute  is  practical- 
ly the  same.     It  is  necessary  to  say,  how- 
ever, that  our  statute  does  not  include  all 
that  is  embraced  in  the  statute  of  Anne,  in 
this:     The  statute  of  Anne,  like  our  stat- 
ute, CO  vera  bonds  for  a  penalty,  with  a  con- 
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diUon  or  defeasance  by  which  they  shall 
become  void  upon  the  payment  of  a  lesser 
sum.  But  the  statute  of  Anne  also  covers 
actions  for  debt  brought  upon  any  single 
bill,  or  upon  any  judgment,  in  which  case 
the  defendant  may  discharge  himself  by 
paying  into  court  the  full  amoimt  of  the 
debt,  bond,  or  judgment,  with  interest  and 
costs.  Whereas  our  statute  contains  no  such 
provision.  In  fact,  such  bonds  are  not 
treated  by  our  courts  as  penal  bonds,  nor  as 
falling  within  the  same  class  as  penal 
bonds,  but  they  are  treated  like  any  other 
agreement  to  pay  money,  where  the  plain- 
tiff is  only  entitled  to  recover  what  he  can 
prove  was  actually  due  at  the  time  the 
suit  was  brought.  In  other  words,  such 
a  bond  is  properly  a  simplex  obligatio, 
whereas  a  bond  for  the  payment  of  money 
upon  a  condition  is  dpnominated  a  "double" 
or  "conditional"  bond.  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  pp.  620,  621,  notes.  Thus  it 
will  be  seen  that  neither  our  statute  nor 
the  statute  of  Anne  authorizes  a  judgment 
for  the  penalty  of  a  penal  bond  for  the  pay 
ment  of  money,  with  a  defeasance  that  it 
shall  become  void  upon  the  payment  of  a 
lesser  sum,  with  an  award  of  an  execution 
for  the  amount  then  due,  the  judgment  to 
stand  as  security  for  further  breaches,  etc.; 
but  that  it  is  only  in  cases  of  penal  bonds, 
other  than  for  the  payment  of  money,  with 
a  collateral  condition  that  the  judgment  is 
entered  for  the  penalty,  with  an  execution 
for  the  damages  then  due,  the  judgment 
to  stand  as  security  for  further  breaches; 
and  that  our  statute  in  this  regard  is  like 
the  statute  of  8  and  9  Wm.  III.  It  will  be 
.noted  that  the  statute  of  8  &  9  Wni.  III. 
was  in  existence  in  England  for  ten  years 
before  the  statute  of  Anne  was  passed,  but 
it  was  never  thought,  during  that  time  or 
afterwards,  that  it  had  any  application  to 
penal  bonds  for  the  payment  of  money,  with 
a  condition  or  defeasance.  It  is  too  plain, 
therefore,  to  admit  of  argument  or  serious 
discussion,  that  our  statute  does  not  give 
any  authority  for  entering  a  judgment  in 
the  ease  at  bar  for  the  penalty  of  the  bond, 
with  an  execution  for  the  sum  really  due, 
the  judgment  to  stand  as  security  for  fur- 
ther breaches.  No  such  judgment  was  asked 
or  contemplated  by  court  or  counsel  when 
the  suit  was  brought,  or  at  any  stage  of 
its  progress  through  the  court,  nor  when  the 
judgment  was  rendered,  or  when  the  satis- 
faction was  entered;  and  no  such  judgment 
is  permitted  by  our  statutes  or  by  any 
English  statute.  This  being  so,  it  is  not 
true  that  the  circuit  court  has  any  power 
to  enter  such  a  judgment  by  a  nunc  pro 
tunc  order,  on  the  theory  that  the  statute 
provided  that  such  should  be  the  form  and 
character  of  the  judgment,  and  that  it  was, 
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therefore,  a  mere  mistake  or  misprision  of 
the  clerk  not  to  enter  sudh  a  judgment. 
No  such  judgment  is  permissible  under  our 
statute,  and,  therefore,  no  such  judgment 
could  legally 'be  entered  by  the  court  in  the 
first  instance,  and,  a  fortiori,  not  by  a  nunc 
pro  tunc  entry. 

The  plaintiif  admits  that  the  bond  in  ques- 
tion in  this  case  is  a  bond  for  the  payment 
of  money,  and  not  a  penal  bond  for  the  pay- 
ment of  a  penalty  with  a  condition  or  de- 
feasance that  it  shall  become  void  upon  the 
payment  of  a  lesser  sum,  and  not  a  bond, 
other  than  for  the  payment  of  money,  with 
a  collateral  condition.  In  other  words,  the 
plaintiff  admits  that  this  bond  is  not  such 
a  bond  as  is  defined  or  provided  for  by  our 
statute.  But  the  plaintiff  contends  that  this 
is  a  bond  for  the  payment  of  money  in  in- 
stalments, or  like  a  bond  for  the  payment 
of  an  annuity,  and  that,  therefore,  upon  fail- 
ure to  pay  any  instalment  when  due,  the 
whole  bond  became  due,  and  that  she  was 
entitled  to  a  judgment  for  the  whole  amount 
of  the  bond,  with  an  execution  for  the  in- 
stalments then  due,  the  judgment  to  re- 
main as  security  for  the  future  instalments. 
In  support  of  this  contention  the  plaintiif 
relies  upon  the  practice  of  the  English 
courts.  Tidd,  Pr.  *543,  says:  "It  was  for- 
merly holden  that  this  statute  [he  refers 
to  the  statute  of  Anne]  did  not  extend  to 
an  action  of  debt  on  bond  conditioned  for 
the  payment  of  an  annuity  or  of  money  by 
instalments.  But  it  is  now  settled,  upon 
the  equity  of  the  statute,  that  in  such  an  • 
action,  when  the  defendant  is  solvent,  the 
courts  will  stay  the  proceedings,  on  payment 
of  the  arrears  and  costs,  and  giving  judg- 
ment as  a  security  for  future  payments, 
with  a  stay  of  execution  till  they  become 
due.  .  .  .  And  if  an  instalment  of  an 
annuity  secured  by  bond  be  not  paid  on  the 
day,  the  bond  is  forfeited,  and  the  penalty 
is  the  debt  in  law."  In  other  words,  in  the 
earlier  English  cases  construing  the  statute 
of  Anne  {Kx  parte  Oroome,  1  Atk.  118; 
Land  v.  Harris^  1  Strange,  615),  such  a 
bond  was  held  not  to  be  within  the  words  or 
the  meaning  of  the  contemplation  of  the 
statute  of  Anne,  while  in  the  later  English 
cases  such  bonds,  while  held  not  to  be  within 
the  letter  of  the  statute,  were  said  to  be 
within  the  equity  of  the  statute, — whatever 
that  may  mean.  An  analysis  of  the  cases 
cited  by  the  author  in  support  of  the  text, 
and  the  co!irse  of  procedure  adopted  in 
those  cases,  is  interesting  and  pertinent. 
Thus,  in  Bridges  v.  Willianisonj  2  Strange, 
814,  the  condition  of  the  bond  was  to  pay 
£40,  by  £5  per  annum,  and  the  defendant 
had  leave  to  bring  the  arrears  of  £5  per  an- 
num into  court,  under  the  statute  of  Anne.i^ 
But  it  will  be  observed  that  there  was  mr^ 
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judgment  for  the  whole  amount  of  the  bond, 
nor  was  the  judgment  ordered  to  stand  as 
further  security,  etc.  The  judgment  was  for 
the  sum  then  actually  due.  Masfen  v. 
Touchei,  2  W.  Bl.  706,  was  an  action  of 
debt  on  a  bond  conditioned  to  pay  £  600  and 
interest  in  three  years,  in  instalments  of 
£15  half-yearly,  and  £615  at  the  end  of  the 
term,  which  had  not  arrived  when  the  suit 
was  brought.  The  obligor  failed  to  pay  the 
interest  when  due,  and  the  obligee  brought 
suit  for  the  whole  amount  of  the  bond.  The 
obligor  moved  to  stay  proceedings  on  pay- 
ment of  the  interest  due,  but  the  court  or- 
dered judgment  entered  for  the  whole 
amount,  with  stay  of  execution  on  payment 
of  the  interest  due.  It  will  be  observed  that 
neither  the  statute  of  Anne,  nor  that  of  8 
and  9  Wm.  III.,  was  referred  to,  nor  relied 
on  as  authority  for  such  a  judgment;  but 
that  the  proceeding  was  one  of  pure  judi- 
cial invention,  and  was  unlike  even  the  prac- 
tice that  obtained  before  the  passage  of 
those  acts,  because  the  whole  amount  was 
not  required  to  be  paid  into  court  at  once, 
the  plaintiff  to  be  satisfied  once  for  all, 
and  the  balance,  if  any  (in  such  cases  there 
would  be  no  balance),  returned  to  the  de- 
fendant, PS  was  the  old  practice  in  cases  on 
penal  bonds.  Rogers  v.  Stanford,  Bamea, 
N.  C.  288,  was  an  action  for  rent  on  cov- 
enant broken.  Under  a  rule  of  court,  the 
defendant  paid  the  rent  into  court.  Noth- 
ing further  was  done  during  the  life  of  the 
plaintiH'.  After  his  death  his  executor 
•  moved  for  leave  to  take  the  money  out  of 
court  for  the  rent  that  had  accrued  up  to 
the  testator's  death,  with  the  accrued  cost«. 
The  defendant  did  not  object  to  the  money 
for  the  rent  being  taken  out  of  court,  but 
did  object  to  the  costs  being  taxed  against 
him.  It  was  shown  that,  if  the  executor 
was  not  allowed  to  do  this,  he  could  bring 
another  suit  for  the  rent  that  accrued  be- 
tween the  institution  of  this  suit  and  the 
testator's  death,  and  in  such  other  suit  he 
would  recover  costs.  Thereupon  the  defend- 
ant withdrew  his  objection,  and  judgment 
was  rendered  by  consent  for  the  executor 
that  the  money  in  court  be  applied  to  the 
rent  that  was  due  up  to  the  time  of  the 
death,  with  costs,  and  that  no  action  should 
thereafter  be  brouglit  by  the  executor  for 
the  same  cause  of  action  for  which  the  for- 
mer action  was  brought.  It  will  be  noted 
that  neither  the  statute  of  Anne,  nor  of  8 
&  9  Wm.  III.,  nor  the  old  English  practice 
that  obtained  before  the  passage  of  tliose 
statutes,  nor  the  rule  of  procedure  adopted 
in  Masfen  v.  Touchet,  2  W.  Bl.  700,  of  en- 
tering a  judgment  for  the  whole  amoimt,  is- 
t-uing  an  execution  for  the  rent  then  due, 
and  letting  the  judgment  stand  as  a  secur- 
ity for  future  instalments  of  rent,  was  c  &  ' 
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served,  referred  to,  or  followed;  but  that 
a  new  procedure  was  adopted,  by  consent, 
of  entering  judgment  only  for  the  amount 
that  was  really  due  at  the  death  of  the  tes- 
tator. 

Van  Sandau  v. ,   1   Bam.  &  Aid. 

214,  was  a  suit  on  a  penal  bond  for  £10,000 
conditioned  for  the  payment  of  £5,250  on  the 
20th  of  September,  1820,  with  interest  in 
the  meantime  payable  half-yearly.  The  ob- 
ligor did  not  pay  the  interest  due  on  Sep- 
tember 29,  1817.  He  had  left  bills  of  ex- 
change with  his  agent  to  have  discounted 
and  applied  to  the  payment  of  the  inter- 
est, and  had  left  London  two  days  before  the 
interest  fell  due,  and  did  not  return  until 
the  end  of  October.  His  agent  failed  to  pay 
the  interest.  The  obligee  sued  for  the  pen- 
alty of  the  bond.  The  obligor  applied  to 
King's  Bench  for  a  rule  to  stay  proceedings 
on  the  payment  of  the  interest  due  and 
costs.  Lord  El  leu  borough,  Ch.  J.,  said: 
"The  defendant  in  this  case  has  been  guilty 
of  a  slip  which  amounts  to  a  breach  of  the 
condition  of  the  bond ;  he  has  thereby  given 
to  the  plaintiff  the  advantage  of  obtaining 
a  judgment  for  the  whole  penalty.  To  what 
extent  the  court  may  feel  disposed  to  re- 
lieve the  defendant  against  the  consequences 
of  such  a  judgment  is  another  question; 
but  we  are  of  opinion,  at  present,  that  the 
plaintiff  is  entitled  to  proceed  in  this  ac- 
tion«  and  that  the  judgment  must  stand 
as  a  security.  Rule  absolute."  This  de- 
cision was  rendered  in  1817,  and  the  stat- 
ute of  Anne  was  passed  in  1705.  That  stat- 
ute was  not  noticed  by  the  court  or  counsel,, 
but  counsel  for  the  plaint ifT  cited  8  &  9  Wm. 
111.,  and  argued  that,  under  it,  the  defend- 
ant was  entitled  to  pay  the  interest  into 
court,  and  that  the  judgment  must  stand 
as  security,  etc.  And  it  is  plain  that  the 
court  fell  into  the  error  of  applying  that 
statute  to  the  case,  and  it  is  equally  plain 
that  that  statute,  which  related  only  to 
bonds  other  than  for  the  payment  of  money, 
with  a  collateral  condition,  had  no  possible 
application  to  the  bond  in  suit  in  that  case, 
because  it  was  a  penal  bond  with  a  condi- 
tion or  defeasance  making  it  void  upon  the 
payment  of  a  lesser  sum,  which  was  di- 
rectly such  a  bond  as  was  contemplated, 
provided  for,  and  governed  by  the  statute 
of  Anne,  and  not  by  that  of  8  &  9  Wm.  III., 
and  the  defendant  was  clearly  entitled,  un- 
der the  statute  of  Anne,  to  be  discharged 
upon  the  payment  of  the  lesser  sum,  with 
intcK'st  and  costg,  and  the  court  erred  in 
holding  that  a  judgment  could  be  recovered 
for  the  whole  penalty,  the  judgment  to 
stand  as  security,  etc. 

Murray  v.  8tau%  2  Barn.  &  C.  82,  decided 
in  1823,  was  a  suit  on  a  penal  bond  for 
£4^000,  conditioned  to  become  void  upon  the 
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payment  of  £2,000  within  six  months  after 
the  death  of  the  earl  of  Stair.  Default  was 
made,  and  suit  brou<vht  for  the  full  pen- 
alty. The  court  held  that  it  was  a  post- 
obit  bond;  that  it  waa  not  within  the  stat- 
ute of  8  A  9  Wm.  III.,  but  was  controlled 
by  the  statute  of  Anne,  and  that  the  de- 
fendant was  entitled  to  be  discharged  upon 
tendering  or  paying  into  court  the  money 
due  (the  lesser  sum),  with  interest  and 
costs,  and  that  the  plaintiff  was  not  enti- 
tled to  recover  the  full  penalty  of  the  bond, 
because  lie  was  cut  off  by  the  Ei&tute  of 
Anne  from  enforcing  a  claim  for  the  whole 
penalty.  This  case  practically  overruled 
the  Van  Sandau  Cose,  decided  by  Lord  El- 
lenborough,  and- is  undoubtedly  the  correct 
construction  to  place  upon  the  statutes  of 
Anne  and  of  William,  and  supports  and  jus- 
tifies the  criticism  herein  made  of  the  de- 
cision in  the  Van  Sandau  Case.  Therefore, 
notwithstanding  loose  and  unguarded  state- 
ments of  text  writers  and  of  some  courts, 
that  bonds  securing  the  payment  of  annui- 
ties, or  bonds  payable  in  instalments,  fall 
within  the  statute  of  8  &  9  Wm.  HI.,  and 
the  equally  illogical  statements  of  other 
courts  that  such  bonds  do  not  fall  within 
the  statute  of  William,  but  do  come  within 
the  statute  of  Anne,  and  the  likewise  in- 
comprehensible statement  of  some  text  writ- 
ers that,  while  such  bonds  do  not  come  wij;h- 
in  the  letter  of  either  of  those  statutes,  still 
they  do  come  within  the  equity  of  the  stat- 
ute of  Anne, — whatever  may  be  meant  by 
that  statement. — it  is  perfectly  manifest 
to  the  analytical  and  logical  mind  that  duch 
bonds  do  not  come  within  either  of  those 
statutes  (and  dn  not  come  within  our  stat- 
ute), for  the  following  reasons:  First,  they 
do  not  come  within  the  statute  of  William, 
because  that  statute  applies  only  to  bonds, 
other  than  for  the  payment  of  money  with 
a  collateral  condition,  and  such  bonds  are 
for  the  payment  of  money,  and  not  for  the 
performance  of  a  collateral  condition.  Sec- 
ond, such  bonds  do  not  come  within  the 
statute  of  Anne,  because  that  statute  ap- 
plies only  to  penal  bonds  with  a  condition 
or  defea.sKnce  making  the  bond  void  upon 
the  payment  of  a  lessor  sum.  and  such  bonds 
are  not  of  that  kind  or  nature  at  all,  but 
call  for  the  payment  of  a  sum  certain  in  in- 
stalments. Therefore  such  bondp  are  not 
regulated  by  statute  at  all.  I'his  being 
true,  there  was  no  law  which  required  that 
the  judgment  should  be  for  the  penalty,  with 
execution  for  the  damages  then  due,  the 
judgment  to  stand  as  security,  etc.;  and 
hence,  there  was  no  mistake  or  misprision 
of  the  clerk  in  not  so  entering  the  judgment, 
which  the  court  had  power  to  correct  by  a 
nunc  pro  tunc  entry  or  for  manifest  irreg- 
ularity. 
62  L.  R.  A. 


The  practice  of  the  earlier  English  cases 
of  entering  a  jmlgment  for  the  penalty,  with 
execution  to  issue  for  the  damages  then  due, 
the  judgment  to  <itand  as  security,  etc.,  that 
obtained  before  the  passage  of  the  statutes 
of  William  and  Anne,  never  obtained  in  Mis- 
souri, for  the  reason  that  it  was  abrogated 
by  those  statutes  in  England,  and  such  a 
practice  is  not  within  the  letter  or  spirit 
of  our  statute  relating  to  penal  bonds  for 
the  payment  of  money.  It  is  easy  to  under- 
stand why  the  English  courts  construe  such 
bonds  to  be  governed  by  the  old  English 
practice,  before  the  passage  of  tiie  statutes 
of  William  and  Anne,  and  why  those  courts, 
having  invented  that  old  rule  of  having  the 
judgment  entered  for  the  full  penalty,  with 
execution  for  the  damages  due,  the  judg- 
ment to  stand  as  security,  should  have  dis- 
agreed as  to  whether  bonds  securing  annui- 
ties or  payable  in  instalments  came  within 
the  one  or  the  other  of  those  statutes.  Such 
judgments  were  creations  of  the  court,  de- 
signed and  fitted  to  relieve  against  the  rig- 
ors of  the  old  law  that  a  breach  of  a  bond 
entitled  the  oblin^ee  to  his  "pound  of  flesh." 
But  we  have  never  had  any  such  harsh  rule, 
and  therefore  our  courts  have  never  been 
put  to  the  necessity  to  invent  such  protec- 
tive remedies.  Our  law  is  opposed  to  for- 
feitures wherever  it  is  possible.  It  has 
ever  been  considered  unconscionable  to  de- 
maud  the  full  penalty  where  a  lesser  sum 
is  only  really  due.  Hence,  it  has  ever  been 
the  law  in  our  state  that,  in  suits  on  penal 
bonds,  the  obligor  can  discharge  himself  by 
paying  what  is  really  due,  with  interest 
and  costs,  and  thereupon  the  cause  is  dis- 
continued. T!',('re  is  no  more  reason  for  en- 
tering a  judgment  for  the  whole  /imount  in 
a  suit  on  a  bond  securing  an  annuity  or  pay- 
able in  instalments,  where  default  occurs  in 
the  paynnnit  of  one  or  more  instalments, 
than  there  is  for  entering  judgment  for  the 
full  amount  of  rent  upon  a  lea.sc  for  years  . 
when  default  occurs  in  the  payment  of  a 
month's  rent.  With  us,  the  failure  to  pay 
an  iiutalmcnt  does  not  forfeit  the  bond, 
and  thereby  make  the  penalty  the  debt  in 
law,  as  is  the  theory  upon  which  some  of 
the  English  courts  and  some  of  the  Amer- 
ican courts  have  attempted  to  justify  their 
judgnienfs  for  the  whole  penalty  in  cases 
upon  bonds  securing  the  payment  of  an  an- 
nuity or  payable  in  instalments. 

The  premises  considered,  it  follows  that 
the  circuit  court  erred  in  entering  the  nunc 
pro  tunc  order  in  this  case,  and,  likewise,  in 
setting  aside  the  satisfaction  of  tae  judg- 
ment, and  its  judgment  is  therefore  re- 
versed, but  the  cause  will  not,  for  reasons 
already  given,  be  remanded.     /  ^  r^r^r%\i> 

All  concur.  Digitized  by  VjiJVj^ IL 
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MlBSOUBI  SUPREKS  GOUBT. 


Aph., 


William  F.  CHANDLER,  Respt,, 

V. 

KANSAS  CITY,    MISSOURI,    GAS  COM- 
PANY,  Appt. 

(174   Mo.    321.) 

A  Kan  company  siT-ins  stransers  per- 
mlnalon  to  take  cinders  from  the 
end  of  its  dump,  which  Is  reached 
by  a  track  laid  over  the  cinders,  does  not 
owe  Its  employees  the  duty  of  anticipating 
that  the  licensees  may  take  them  from  be- 
side the  track,  so  as  to  undermine  it  and  make 
it  unsafe  for  use,  and  of  taking  precautions 
against  such  conduct. 

(April  1,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty in  faA'or  of  plaintiff  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.     Rrversed. 

Statement  by  Valliant,  J.: 

Action  for  damages  for  personal  injuries 
sustained  by  plaintiff  while  in  the  service 
of  defendant,  and  which  plaintiff  alleges 
were  the  result  of  defendant's  negligence. 
Defendant  is  a  manufacturer  of  illuminat- 
ing gas,  having  several  factories  in  Kansas 
City,  near  the  intersection  of  Front  and  Har- 
riHon  streets;  one  of  which  is  on  the  south 
side  of  Front  street,  and  another  one  on  the 
north  side.  There  is  an  ash  pit  in  the  base- 
iijent  of  the  latter,  into  which  cinders  and 
ashes  are  deposited,  and  thence  removed  in 
a  car  up  an  incline  to  a  point  about  35  feet 
east  of  the  factory,  from  which  point  the 
car  is  pu^lied  by  hand  down  an  incline  to 
a  track  along  a  level  on  which  it  is  further 
pushed  by  hand  eastward  80  or  100  feet, 
where  the  ashes  and  cinders  are  dumped, 
and  the  car  is  then  returned  to  the  ash  pit 
for  another  load.  The  business  was  so  ex- 
tensive that  the  ash  pit  had  to  be  cleanefl 
out  three  times  a  day,  and  5  car  loads,  con- 
taining a  cubic  yard  each,  w^ere  taken  out 
at  each  cleaning.  The  cinders  were  being 
used  by  the  defendant  to  raise  the  surface 
of  the  groimd  in  front  of  the  factory.  The 
track  along  which  the  car  was  pushed  was 
made  of  iron  rails  laid  on  longitudinal  sills 
elevated  4  to  (I  feet  above  the  natural  sur- 
face of  the  ground,  but  at  the  time  of  this 
accident  the  process  of  filling  had  pro- 
gressed so  far  that  the  space  under  the  track 
and  on  both  sides  to  a  considerable  distance 


NoTK.-  As  to  liability  of  railroad  company 
for  accidents  caused  by  wrongful  acts  of 
strangers,  whether  causing  Injuries  to  serv- 
ants or  others,  see  also,  in  this  series,  note  to 
Fredericks  v.  Northern  C.  R.  Co.  22  L.  R.  A. 
.107,  and  Kast  Tennessee,  V.  &  G.  R.  Co.  v. 
Kane,  22  L.  U.  A.  315. 
(52  L.  1^  A. 


north  and  south  had  been  filled  with  cin- 
ders and  leveled.  The  process  of  filling 
was  being  extended  eastward,  and,  when  the 
ground  at  the  end  of  the  track  was  filled 
and  leveled  north  and  south  as  far  as  de> 
sired,  the  track  would  be  extended  further 
east  to  continue  the  process.  The  plan  of 
the  defendant  was  to  use  the  cinders  from 
this  factory  for  this  filling  purpose.  But 
the  factory  south  of  Front  street  produced 
cinders  in  considerable  quantity  also,  which 
were  not  so  convenient  to  dispose  of,  and 
those  cinders  the  defendant  sold  to  concerns 
in  the  vicinity,  who  hauled  them  away  in 
wagons,  and  used  them  for  filling  up  low 
grounds  of  their  own.  It  sometimes  oc- 
curred that  there  were  not  enough  cinders 
output  from  this  south  factory  to  meet  the 
demand,  and  when  that  was  the  case  the 
defendant  allowed  the  wagons  to  take  cin- 
ders from  the  north  side.  To  do  this  the 
usual  course  was  for  the  wagons  to  go  to 
the  east  end  of  the  track  above  described, 
and  take  the  cinders  from  the  dump.  Among 
the  concerns  hauling  cinders  from  these  gas 
works  was  a  lumber  company,  whose  driv- 
er was  named  Knight.  He  had  been  hauling 
there  a  considerable  time,  usually  getting 
his  loads  from  the  south  factory,  but  also, 
when  there  were  no  cinders  there,  getting 
them  from  this  dump.  He  was  so  engaged 
on  December  27,  1899.  He  had  hauled  one 
load  from  the  dump  in  the  afternoon  of  that 
day,  and  returned  about  5  o'clock  for  an- 
other. He  loaded  his  wagon  at  the  dump, 
but  he  experienced  some  difficulty  in  haul- 
ing it  from  that  point,  and  thereupon  he 
threw  out  the  load  he  had  taken,  and  drove 
his  empty  wagon  west  along  the  north  side 
of  the  track  about  60  feet  from  the  dump, 
and  there  stopped  and  filled  his  wagon  with 
cinders  which  he  dug  out  from  the  side  and 
under  the  track,  making  a  hole  or  pit  un- 
der the  track  about  4  feet  deep  and  6  feet 
long.  It  was  about  half  past  5  o'clock  when 
he  did  this,  and  it  was  just  about  dark.  No 
one  saw  him  do  it.  He  drove  away  in  the 
dark,  leaving  the  hole  as  he  had  dug  it. 
Plaintiff  was  in  the  service  of  the  defendant 
as  a  common  laborer.  Cleaning  out  the  ash 
pit  and  pushing  and  dumping  that  cinder 
car  were  not  his  regular  duties,  but  he  was 
frequently  called  on  to  do  it,  and  was  fa- 
miliar with  the  \.otk.  He  had  made  sever- 
al trips  with  the  car  on  the  day  in  question, 
when  he  was  ordered  to  another  part  of  the 
works  on  some  duty,  and  was  to  return  to 
the  cinder  pit  at  6  o'clock  to  clean  it  out. 
He  did  so,  and,  passing  along  t\ke  south 
side,  pushed  a  car  of  cinders  out  to  the 
end  of  the  track,  and  dumped  it,  then  re- 
turning, walking  in  the  track,  pushing  the 
car,  he  fell  into  the  hole  which  Knight,  the 
driver  of  the  lumber  oomnany,  had  recently 
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made  as  above  mentioned,  and  received  se- 
vere injuries.  Knight,  as  a  witness  for  plain- 
tiff, testified  that  the  orders  from  the  de- 
fendant's man  to  him  were  to  haul  cinders 
from  the  south  side,  but  when  there  were 
no  cinders  there,  for  accommodation,  he 
<!OuId  go  on  the  north  side,  and  get  them, 
and  he  did  so,  and  as  did  also  other  haul- 
•ers,  all  of  whom  usually  went  to  the  end 
of  the  dump  for  their  loads.  The  witness, 
in  undertaking  to  tell  what  orders  he  had 
from  the  defendant's  superintendent  as  to 
where  he  could  take  cinders  from,  used  this 
expression :  "We  could  get  them  where  we 
pleased,  and  all  we  had  to  do  was  to  come  to 
the  office  and  pay  for  them."  But  on  the 
further  examination  he  said  that  no  one 
pointed  out  to  him  where  he  was  to  get 
the  cinders,  except  that  he  was  told  he 
could  go  over  to  the  north  side  and  get 
them. 

Q,  But  you  went  over  there,  and  took 
them  from  the  end  of  the  dump,  for  several 
days? 

A.  Yes,  sir. 

Q.  And  you  saw  others  taking  them 
from  the  end  of  the  dump? 

A.  Yes,  sir. 

Q,  That  was  the  place  where  it  would  do 
no  injury  to  the  track,  was  it  not? 

A,  Yes,  sir. 

Q,  On  this  occasion  you  had  a  team  of 
young  mules  that  did  not  work  very  well, 
or,  at  least,  got  stuck  with  a  load  in  the 
hole  at  the  end  of  the  dump,  and  you  then 
unloaded,  and  drove  up.  and  made  this  ex- 
cavation under  the  track? 

A.  Yes,  sir. 

Q.  Without  any  authorization  from  any- 
body connected  with  the  gas  company? 

A,  Yes,  sir. 

And  on  further  examination  by  plain- 
tiff's attorney: 

Q.  And  he  told  you  that,  when  the  cin- 
ders gave  out  at  the  south  dump,  to  go 
over  to  the  north  dump,  where  the  cinder 
track  waa.  and  get  them  wherever  you 
pleased  ? 

A.  No,  sir;  he  d'd  not. 

Q.  You  disobeyed  his  instructions? 

A.  lie  did  not  tell  me  I  could  get  them 
wherever  I  pleased.  He  told  me  I  could 
go  around  there  and  get  my  load. 

The  evidence  showed  that  the  ground 
along  this  track  which  had  been  raised  by 
the  deposit  of  cinders  was  leveled  off,  and 
used  for  storing  gas  pipe  by  defendant.  The 
evidence  for  the  defendant  was  to  the  ef- 
fect that  the  men  hauling  cinders  were  di- 
rected to  get  them  from  the  south  side,  but' 
<)2  L.  R.  A. 


when  there  were  no  cinders  there  they  were 
told  that  they  might  go  to  the  end  of  the 
dump  on  the  north  side  and  get  them,  and 
the  defendant  never  knew  that  any  cinders 
were  taken  from  the  north  side  except  from 
the  end  of  the  dump.  Defendant  knew  noth- 
ing of  this  hole  that  Knight  dug  in  the 
track  until  after  the  accident,  which  hap- 
pened about  an  hour  after  the  hole  was  dug. 
It  was  after  dark,  and  no  one  in  the  em- 
ploy of  defendant  had  occasion  to  go  out 
there,  except  the  man  who  pushed  the  cin- 
der car.  At  the  close  of  the  plaintiff's  evi- 
dence the  defendant  requested  an  instruc- 
tion to  the  effect  that  the  plaintiff  was  not 
entitled  to  recover,  which  the  court  refused, 
and  defendant  excepted.  The  case  was  giv- 
en to  the  jury  under  an  instruction  that 
declared  the  defendant  liable  if  the  defend- 
ant authorized  Knight  and  others  to  take 
cinders  from  the  vicinity  of  the  cinder 
track,  and  in  doing  so  "the  defendant  knew, 
or  as  a  reasonably  careful  and  prudent  per- 
son might  have  known,  that  in  doing  so  said 
persons  would  be  liable  to  excavate  cinders 
near  or  under  said  cinder  track,"  etc.  And 
at  the  request  of  the  defendant  the  court 
instructed  the  jury  that  there  was  no  evi- 
dence that  defendant,  or  any  of  its  agents, 
"knew,  or  by  the  exercise  of  ordinary  care 
might  have  discovered,  before  the  plaintiff 
was  injured,"  that  the  excavation  had  been 
made.  There  was  a  verdict  and  judgment 
for  plaintiff  for  $7,500,  from  which  defend- 
ant appeals. 

Messrs.  Gage,  Ladd,  ft  Small,  for  ap- 
pellant: 

A  master  is  not  bound  absolutely  to  fur- 
nish a  safe  place  for  his  servant  to  work, 
but  only  to  exercise  reasonable  care  to  do 
so.  He  is,  therefore,  not  an  insurer  of  his 
servant  against  defects  in  the  place  where 
he  works,  nor  liable  as  such,  but  is  only 
liable,  it  being  in  safe  condition  in  the  first 
place,  for  negligently  permitting  it  to  be- 
come defective,  or  negligenty  failing  to  re- 
pair it. 

Krampe  v.  8t.  Louis  Brewing  Co.  59  Mo. 
App.  277;  Devlin  v.  Wabash,  St.  L.  &  P. 
R.  Co.  87  ^lo.  545;  H  iff  gins  v.  Missouri  P. 
R.  Co.  43  Mo.  App.  547;  Gutridge  v.  Mis- 
souri P.  R.  Co.  105  Mo.  529,  16  S.  W.  943; 
Siela  V.  Hannibal  d  8t.  J.  R.  Co.  82  Mo. 
430;  Covey  v.  Hannibal  d  St.  J.  R.  Co.  86 
Mo.  635;  O'Donnell  v.  Baum,  38  Mo.  App. 
245;  Blanton  v.  Bold,  109  Mo.  04.  18  S.  W. 
1149;  Brown  v.  Hershcy  Land  d  Lumber 
Co.  65  Mo.  App.  162;  Marshall  v.  Kanstis 
City  Hay  Press  Co.  69  Mo.  App.  256 ;  Friel 
V.  Citizens*  R.  Co.  115  Mo.  503,  22  S.  W. 
498. 

There  was  no  evidence  of  negligenc 
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defendant's  part,  and  no  case  to  go  to  the 
jury. 

Bumea  v.  Kansas  City,  Ft.  8.  d  M,  R. 
Co.  129  Mo.  41,  31  S.  W.  347;  Goodrich  v. 
Kansas  City,  0.  d  8.  R.  Co.  152  Mo.  223. 
53  S.  W.  917;  Atchison,  T.  d  8.  F.  R.  Co. 
V.  SuartSy  58  Kan.  235,  48  Pac.  954;  Ray- 
mond V.  Kcseherg,  91  Wis.  191,  64  N.  W. 
861;  Frassi  v.  McDonald,  .122  Cal.  400,  65 
Pac.  139;  Clapp  v.  LaOrill,  103  Tenn.  164, 
52  S.  W.  134;  Clottgh  v.  Hoffman,  132  Pa. 
626,  19  Atl.  299;  Harrison  v.  Collins,  86 
Pa.  153,  27  Am.  Rep.  699. 

Kvery  person  has  the  ripfht  to  presume 
that  every  other  person  ^^^^l  perform  his 
duty. 

Moherly  v.  Kansas  City,  St.  J.  d  C.  B.  R. 
Co.  17  Mo.  App.  518;  O^Connor  v.  Missou7-i 
P.  R.  Co.  94  Mo.  150,  7  S.  W.  106;  Jennings 
V.  St.  Louis,  I.  M.  d  8.  R.  Co.  112  Mo.  268, 
20  8.  W.  490;  Kennty  v.  Hannibal  d  St.  J. 
R.  Co.  105  Mo.  270,  15  S.  W.  983,  16  S.  W. 
837. 

The  right  to  get  the  cinders  was  simply 
a  license  to  go  upon  the  gas  company's 
land,  and  authorized  Knight  to  get  them 
at  the  usual  place,  which  was  at  the  end  of 
the  dump  under  the  trestle.  There  was  no 
necessity  for  undermining  the  track;  con- 
sequently, he  was  not  authorized  to  do  so. 

Harrison  v.  Collins,  86  Pa.  153,  27  Am. 
Rep.  699;  13  Am.  &  Eng.  Enc.  Law,  p.  539; 
Ancaster  v.  MilUnq,  2  Dowl.  &  R.  714. 

Negligence  consists  in  the  failure  to  guard 
against  what  will  likely  or  probably  hap- 
pen in  the  usual  course  of  events,  under  the 
circumstances,  and  not  what  is  liable  to 
happen,  or  may  possibly  happen,  as  declared 
by  this  instruction. 

Fuchs  V.  St.  Ijouis,  167  Mo.  620,  57  L. 
R.  A.  136,  67  S.  W.  610;  Beasley  v.  Linehan 
Transfer  Co.  148  Mo.  414,  50  S.  W.  87; 
Stone  V.  Boston  d  A.  R.  Co.  171  Mass.  536, 
41  L.  R.  A.  794,  51  N.  E.  1. 

Messrs.  Soarritt,  Griffith,  A  Jones, 
for  respondent: 

The  employer  should  furnish  and  main- 
tain a  reasonably  safe  place  for  his  servant 
while  at  work. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  55; 
Southern  P.  Co.  v.  Lafferty,  6  C.  C.  A.  474, 
15  U.  S.  App.  193.  57  Fed.  539;  Benjamin 
V.  Metropolitan  Street  II.  Co.  133  Mo.  284, 
34  8.  W.  590;  Golden  v.  Clinton,  54  Mo. 
App.  100;  Smith  v.  St.  Joseph,  42  Mo.  App. 
302;  Birmingham  v.  McCary,  84  Ala.  469, 
4  So.  030;  Stephens  v.  Macon,  83  Mo.  345; 
District  of  Cohtmhia  v.  Woodbury,  136  U. 
S.  450,  34  L.  ed.  472,  10  Sup.  Ct.  Rep.  990; 
Hoycr  v.  North  Tonawanda,  79  Hun,  39,  20 
N.  Y.  Supp.  660;  Musick  v.  Bold  Packing 
Co.  58  Mo.  App.  322;  Bartley  v.  Trorlicht, 
49  Mo.  App.  231. 

The  breach  of  a  duty  imposed  by  law  up- 
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on  a  licensor  is  actionable  though  the 
breach  is  committed  by  a  mere  licensee. 

McCoy  V.  Kansas  City,  8t.  J.  d  C.  B.  R. 
Co.  36  Mo.  App.  445;  Price  v.  Barnard,  65 
Mo.  App.  649;  Kansas  City,  Ft.  8.  d  G.  R. 
Co.  V.  Ewing,  23  Kan.  273;  Macon  d  A.  R. 
Co.  V.  Mayes,  49  Ga.  355,  16  Am.  Rep.  678; 
Siurges  v.  Society  for  Promotion  of  Theo- 
logical Education,  130  Mass.  414,  39  Am. 
Rep.  463;  Covington  d  C.  Bridge  Co.  v. 
Steinbrock,  61  Ohio  St!  215,  55  N.  E.  618; 
St.  Paul  V.  8eitz,  3  Minn.  297,  74  Am.  Dec. 
753,  Gil.  206. 

The  chance  or  possibility  of  licensees  tak- 
ing cinders  from  or  pear  the  path,  and 
thereby  making  it  dangerous  for  the  em- 
ployee in  passing,  is  sufficiently  great  and 
pro.vimate  for  such  a  hazard  to  be  guarded 
against  by  a  reasonably  prudent  person  un- 
der obligation  to  maintain  the  premises  in 
a  safe  condition. 

Beasley  v.  Linehan  Transfer  Co.  148  Mo. 
420,  50  S.  W.  87;  Clifford  v.  Denver,  S.  P. 
d  P.  R.  Co.  9  Colo.  333,  12  Pac.  219:  Stolten- 
berg  v.  Pittsburg  d  L.  E.  R.  Co.  165  I'a.  377. 
30  Atl.  980;  Southern  P.  Co.  v.  Lafferty,  6 
C.  C.  A.  474,  15  U.  S.  App.  193,  57  Fed.  536; 
Mcchem,  Agency,  §  747,  p.  596. 

Valllant,  J.,  delivered  the  opinion  of 
the  court: 

The  court  should  have  given  the  instruc- 
tion asked  by  the  defendant  in  the  nature 
of  a  demurrer  to  the  evidence.  There  was 
no  evidence  tending  to  show  any  negligence 
on  the  part  of  defendant.  The  court  cor- 
rectly instructed  the  jury  that  there  was 
no  evidence  that  defendant  knew,  or  could 
have  known  by  the  exercise  of  ordinary 
care,  that  the  hole  had  been  dug  in  the 
track  before  the  accident  occurred;  yet  an 
instruction  given  at  the  request  of  plain- 
tiff authorized  the  jury  to  convict  the  de- 
fendant of  negligence  if  a  reasonably  care- 
ful and  prudent  person  might  have  known 
that  the  persons  hauling  the  cinders  were 
liable  to  dig  them  out  from  under  the  track. 
On  that  theory  the  defendant,  under  the 
circumstances  in  the  case,  would  not  be  a 
reasonably  careful  and  prudent  person,  if, 
in  granting  permission  to  the  men  to  haul 
cinders  from  the  end  of  the  dump,  it  trusted 
that  they,  in  availing  themselves  of  the 
permission,  would  act  as  reasonable  men  us- 
ually act  under  like  conditions,  or  that  they 
would  at  least  refrain  from  acts  of  wilful 
wrongdoing.  Such  a  rule  of  law  would  im- 
pose on  one  in  defendant's  position  the  duty 
of  exercising  the  utmost  care  which  distrust 
could  suggest,  and  unceasing  vigilance.  Or- 
dinary business  could  not  advance  under 
such  a  rule.  The  learned  counsel  for  re- 
spondent, in  their  brief,  say:  "It  is  a  far 
call  from  the  certainty  that  a  thing  is  to 
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happen  to  the  bare  possibility  that  the  thing 
18  to  hapi^en.'*  All  the  shades  of  difference 
between  the  certainty  and  the  bare  possibil- 
ity there  referred  to  arc  covered  when  we 
«ay  that  the  thing  is  liable  to  happen.  It 
may  be  probable  or  improbable,  a  reason- 
able or  an  unreasonable  expectation;  yet,  if 
it  may  possibly  occur,  it  is  liable  to  occur. 
These  men,  permitted  to  enter  defendant's 
premises,  and  load  their  wagons  with  cin- 
ders, were  liable  to  do  just  what  this  man 
did;  more  liable,  perhaps,  to  do  so  when,  as 
in  this  case,  darkness  assisted  him.  But 
th^  fact  is  that,  although  a  number  of  men 
from  different  concerns — this  man  among 
them — ^had  been  hauling  cinders  from  there 
for  a  considerable  time,  no  one  had  ever 
•done  such  a  thing  before,  and  there  is  noth- 
ing to  suggest  that  such  a  thing  was  at  all 
likely  to  occur.  The  utmost  caution  that 
distrust  of  mankind  could  suggest  might 
possibly  have  anticipated  it,  and  unceasing 
vigilance  have  prevented  it;  but  the  law  re- 
quired of  defendant  no  such  degree  of  cau- 
tion and  no  such  vigilance.  Reasonable  care 
is  all  that  the  law  demands.  In  Fuchs  V. 
J^i.  Louis,  167  Mo.  620,  loc.  cit.  645,  57 
L.  R.  A.  136,  67  S.  W.  610,  this  court,  per 
Tittrnann,  J.,  quotes  with  approval  Ray  on 
Negligence,  pp.  133,  134:  "A  reasonable 
man  does  not  consult  his  imagination,  but 
-can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  The  reasonable  man,  then, 
to  whose  ideal  behavior  we  are  to  look  as 
■the  standard  of  duty,  will  neither  neglect 
what  his  reason  and  experience  will  enable 
him  to  forecast  as  probable,  nor  conduct, 
•on  a  basis  of  bare  chances,  a  business  whose 
success  is  dependent  upon  his  accuracy  in 
forecasting  the  future.  He  will  order  his 
precaution  by  the  measure  of  what  appears 
likely  in  the  usual  course  of  things."  Ref- 
-erence  is  also  made  in  that  opinion  to 
Webb's  Pollock,  Torts,  pp.  45,  46,  from 
•which  is  quoted:     ''This  being  the  standard, 


it  follows  that  if,  in  a  particular  case  (not 
being  within  certain  special  and  more  strin- 
gent rules),  the  harm  complained  of  is  not 
such  as  a  reasonable  man  in  defendant's 
place  should  have  foreseen  as  likely  to  hap- 
pen, there  is  no  wrong,  and  no  liability." 
See  also  Beasley  v.  Linehan  Transfer  Co. 
148  Mo.  414,  50  S.  W.  87,  and  Stone  v.  Bos- 
ton d  A.  R.  Co.  171  Mass.  636,  41  L.  R.  A. 
794,  51  N.  E.  1.  Applying  the  law  as  above 
<]^uoted  (with  the  statement  of  which  we  are 
entirely  satisfied)  to  the  facts  of  this  case, 
even  as  made  out  by  the  plaintiff's  evidence 
alone,  there  is  nothing  to  show  a  neglect  of 
duty  on  the  part  of  the  defendant,  and  noth- 
ing to  render  it  liable.  True,  the  witness 
Knight  said  he  could  get  cinders  from  where 
he  chose,  but,  when  questioned  on  that 
point,  he  said  that  no  one  had  told  him  he 
could  do  so,  and  he  knew  that  the  place 
they  were  expected  to  get  their  loads  from 
was  at  the  end  of  the  dump.  He  also  said 
that  he  had  before  taken  cinders  from  the 
side  of  the  track;  but  he  was  very  indefi- 
nite on  that  point,  and,  if  he  did  so,  there 
is  nothing  to  show  that  defendant  knew 
it.  The  formation  of  the  raised  surface  of 
the  ground  and  its  obvious  use  showed  to 
any  reasonable  man  that  defendant  would 
^ot  knowingly  allow  a  pit  to  be  dug  under 
the  track,  as  was  done.  The  evidence  of 
defendant  was  explicit  that  the  men  were 
ordered  to  get  the  cinders  from  the  end  of 
the  dump,  and  that,  so  far  as  defendant 
knew,  or  could  reasonably  have  known, 
that  was  done.  The  evidence  of  plain- 
tiff, though  not  so  explicit,  is  yet  practical- 
ly to  the  same  effect. 

The  instruction  asked  by  the  defendant 
in  the  nature  of  a  demurrer  to  the  evidence 
should  have  been  given. 

The   judgment   is   reversed. 

All  concur. 
Rehearing  denied. 
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*1.  "Where,  at  the  trial  of  a  cauMe  to  a 
Jory,  a  party  offers  evideiiee  competent 
to  the  Issue,  which,  upon  objection  by  the  op- 

*Headnote8  by  Spkaic,  J. 

NoTK. — As  to  liability  for  defamatory  words 
used  in  course  of  duty,  see  also,  in  this  series, 
Ilemmens  v.  Nelson,  20  L.  R.  A.  440 ;  Caldwell 
V.  Story,  45  L.  R.  A.  7.15  ;  Redfcate  v.  Roush,  48 
L.  R.  A.  230 ;  and  Flnley  ▼.  Steele,  52  L.  R.  A. 
852. 
«2  L.  R.  A. 


posite  part}',  is  not  permitted  to  be  j?lven,  but 
afterward,  during  the  trial,  the  same  witness 
l>einjf  upon  the  stand,  the  subject  of  the  for- 
mer inquiry  Is,  without  objection,  fully  en- 
tered upon,  both  in  chief  and  on  cross  exam- 
ination, and  the  questions  which  had  been 
held  incompetent  fully  answered,  the  error  in 
sustalulnf;  the  objection  will  be  deemed  cured. 

2.  In  an  action  for  libel,  the  qneatlon 
-whether  the  pnbllcatlon  Is  or  Is  not 
libelona  per  se  is  a  question  for  the  court. 
And.  where  the  publication  is  claimed  to  be 
privileged,  the  question  whether  or  not  the 
occasion  Rives  the  privilege,  the  controlling 
facts  being  conceded,  is  also  for  the  court. 

3.  The  board  of  health  of  a  T-lllaflre,  as 
a  preamble  to  an  order  directing  the 
conduct  of  physicians   and   surgeons   in    the 
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treatment  of  obstetrical  cases,  passed  and  pub- 
lished the  following :  "Whereas  the  board  of 
health  of  the  Tillage  of  Delphos,  Allen  and 
Van  Wert  counties,  Ohio,  after  careful  con- 
sideration, has  become  satisfied  that  iu  said 
Tillage  a  number  of  deaths  haTe  recently  re- 
sulted from  the  carelessness  and  negligence 
of  the  physician  attendlnsr  the  patients  In 
childbirth  soon  after  attending  and  handling 
other  patients  affected  by  blood  poison  and 
other  infectious  diseases,  and  that  from  the 
same  cause  others  in  said  Tillage  haTe  barely 
escaped  death."  In  an  action  by  a  physician 
against  members  of  the  board  for  libel  in 
causing  to  be  published  the  aboTe  preamble 
in  a  newspaper,  the  answer  admitted  the  pas- 
sage by  defendants  of  the  preamble  and  or- 
der as  charged,  and  that  the  same  was  placed 
on  the  record  of  the  board's  proceedings,  but 
STerred  that  defendants  passed  the  order  as 
members  of  the  board  of  health  :  that  they 
had  reasonable  and  probable  cause  to  bellcTe, 
and  did  bellcTe,  the  facts  stated  to  he  true, 
and  published  the  same  under  an  honest  belief 
that  such  publication  was  required  of  them 
in  the  due  discharge  of  their  ofDclal  duties 
as  such  board,  and  denied  that  the  same  was 
published  maliciously,  or  with  any  intent  to 
Injure  the  plaintiff.     Held: 

(a)  The  itreainble,  con* trued  In  con- 
nection Tvlth  the  order  and  the  plead- 
ings, was  libelous  per  ac,  and  the  publication 
of  it  was  not  prlTlleged.  It  was  the  duty  of 
the  court  to  so  Instruct  the  Jury,  and  not  to 
submit  those  questions  for  their  determina- 
tion. 

(b)  Upon  ahoTvlngr  by  »  preponder- 
ance of  the  evidence  that  the  preamble 
was  published  as  charged,  and  that  the  plain- 
tiff was  the  physician  Intended  by  defendants 
and  understood  by  the  community  as  such 
physician,  plaintiff  was  entitled  to  recoTer  at 
least  such  compensatory  damages  as  were  at- 
tributable to  the  publication. 

4.  If,  in  such  case,  the  evidence  Trar- 
ranted  a  flndingr  that,  in  the  passing  and 
publication  of  such  preamble,  some  of  the 
defendants  wei%  actuated  by  express  malice 
and  others  were  not,  and  the  Jury  should  so 
find,  it  Is  proper  practice  to  render  a  Terdict 
against  all  of  the  defendants  for  compensa- 
tory damages,  and  an  additional  amount  as 
exemplary  damages  against  those  found  to 
haTe  been  guilty  of  express  malice. 

(March  2,   1903.) 

ERROR  to  the  Circuit  Court  for  Van 
Wert  County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.     Reversed. 

Statement  by  Spear,  J.: 

The  plaintiff  below,  plaintiff  in  error 
here,  is  a  practising  physician  located  at  the 
village  of  Delphos,  Ohio.  The  defendants 
below,  defendants  in  error  here,  were  mem- 
bers of  the  board  of  health  of  that  village. 
Plaintiff's  action  was  in  libel  for  publishing 
in  the  month  of  March,  1900,  of  and  con- 
cerning plaintiff,  in  the  columna  of  the  Del- 
62  L.  R.  A. 


phos  Herald,  the  following  resolution,  viz.: 

Board  of  Health — Resolutions  Adopted  at  a 

Meeting  This  Morning. 

A  meeting  of  the  board  of  health  was  held 
at  the  mayor's  office,  and  the  appended  reso- 
lution adopted: 

"An  order  to  prevent  and  restrict  in- 
fectious diseases.  Whereas,  the  board  of 
health  of  the  village  of  Delphos,  Allen  and 
Van  Wert  counties,  Ohio,  after  careful  con- 
sideration, has  become  satisfied  that  in  said 
village  a  number  of  deaths  have  recently -re- 
sulted from  the  carelessness  and  negligence 
of  the  physician  attending  the  patients  in 
childbirth  soon  after  attending  and  handling 
other  patients  afifected  by  blood  poison  and 
other  infectious  diseases,  and  that  from  the 
same  cause  other»  in  said  village  have  great- 
ly suffered  and  barely  escaped  death: 

"Therefore,  it  is  hereby  ordered  by  the 
board  of  health  of  the  village  of  Delphos, 
Allen  and  Van  Wert  counties,  Ohio,  that  no 
physician  and  surgeon  or  midwife  or  other 
person  who  has  heretofore  or  may  hereafter 
practise  or  attempt  to  practise  medicine, 
surgery,  or  midwifery  in  any  of  its  branches, 
shall  within  said  village  attend  as  physi- 
cian, surgeon,  or  midwife,  or  touch  or 
handle,  any  woman  in  childbirth,  nor  per- 
form any  act  of  surgery,  or  touch  the  mucus 
membrane  of  any  person  within  thirty  days 
after  such  physician  and  surgeon,  midwife, 
or  other  person  practising  or  attempting  to 
practise  medicine,  surgery,  or  midwifery 
has  touched  or  handled  any  person  affected 
with  blood  poison,  gangrene,  erysipelas,  or 
other  infectious  disease,  except  in  continu- 
ing to  treat  his  or  her  patients  affected 
with  the  same,  and  no  other  infectious  dis- 
ease. 

"This  order  shall  take  effect  and  be  in 
force  from  and  after  its  adoption  and  publi- 
cation according  to  law.  Adopted  March 
6th,  1900. 

"W.  R.  Cochran,  Jr.,  President. 

"N.  E.  Brundage,  Clerk." 

Defendants'  answer  admitted  that  plain- 
tiff was  and  is  a  practising  physician  at 
Delphos,  and  that  defendants  were,  at  the 
date  named,  members  of  the  board;  ad- 
mitted the  passage  of  the  resolution  in  their 
official  capacity  as  such  board,  and  that  the 
same  was  placed  on  the  record  of  their  pro- 
ceedings as  such  board;  and  denied  all  the 
other  averments  of  the  petition.  The  an- 
swer further  averred  that  defendants  had 
cause  to  believe,  and  did  believe,  the  facts 
mentioned  in  said  order  to  be  true,  and  that 
they  did  not  publish  said  article  and  order 
maliciously,  nor  with  any  intent  to  injure 
the  plaintiff,  nor  with  the  intent^charged  in 
Digitized  by  VjOVJ 
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the  petition.  Further,  that  said  order  was 
passed  by  them  under  an  honest  belief  that 
such  publication  was  required  of  them  in 
the  due  discharge  of  their  official  duties  as 
such  board,  and  believing  that  the  same  was 
in  all  respects  true.  Plaintiff's  reply  took 
issue  with  the  new  matter.  At  the  trial 
the  jury  found  for  the  defendants,  "No 
cause  for  action."  Judgment  was  entered 
upon  this  verdict,  and  this  was  affirmed  by 
the  circuit  court.  It  is  insisted  here  that 
there  are  errors  in  the  rejection  of  evidence 
offered  by  plaintiff,  in  tlie  admission  of  evi- 
dence offered  by  the  defendants,  and  in  the 
charge  of  the  court  to  the  jury. 

Mr,  C.  S.  Mauk,  for  plaintiff  in  error: 

The  preamble  is  libelous  per  se. 

The  defendants  charge  the  plaintiff  with 
the  murder  of  his  patients  by  carelessness 
and  negligence,  laying  a  crime  at  the  door 
of  the  plaintiff, — one  of  the  most  serious 
crimes  one  can  possibly  charge  a  physician 
with;  one  which  will,  and  did,  ruin  plain- 
tiff's business;  which  charge  is  false,  mali- 
cious, and  untrue. 

Waiaon  v.  Traak,  6  Ohio,  531,  27  Am. 
Dec.  271;  Dial  v.  Bolter,  6  Ohio  St.  228; 
Alfele  V.  WHght,  17  Ohio  St.  238,  93  Am. 
Dec.  615;  Hayner  v.  Covcden,  27  Ohio  St. 
292,  22  Am.  Rep.  303 ;  Newbraugh  v.  Curry, 
Wright  (Ohio)  47;  Townshend,  Slander  & 
Libel,  4th  ed.  pp.  156,  158,  251,  S  193. 

All  the  witnesses  on  both  sides  say  that 
it  referred  to  the  plaintiff,  and  it  is  com- 
petent to  show  such  evidence  where  the  name 
is  not  mentioned,  had  the  defendants  not 
a4lmitted  that,  in  their  opinion,  it  was  the 
plaintiff. 

McLaughlin  v.  Russell,  17  Ohio  St.  475; 
Townshend,  Slander  &  Libel,  4th  ed.  p. 
629,  {  375A;  13  Am.  &  Eng.  Enc.  Law,  p. 
486. 

The  preamble  is  not  privileged,  nor  condi- 
tionally so. 

Post  Puh.  Co.  v.  Moloney,  50  Ohio  St.  84, 
33  N.  E.  921 ;  Cooley,  Torts,  p.  250. 

The  publication  of  a  resolution  of  a  city 
council  attacking  the  character  of  a  pri- 
vate citizen  is  not  within  the  scope  of  of- 
ficial authority,  and,  hence,  is  not  privi- 
leged. 

Trebhy  v.  Transcript  Pub.  Co.  74  Minn. 
84,  76  N.  W.  961;  Chaffin  v.  Lynch,  84  Va. 
884,  6  S.  E.  474;  Buckstaff  v.  Bicks,  94  Wis. 
34,  68  N.  W.  403. 

To  be  privileged  a  publication  must  be 
relevant  and  proper  to  the  facts  at  hand; 
but  the  right  or  privilege  is  limited  to  the 
reasonable  necessities  of  the  case. 

Landon  v.  Watkins,  61.  Minn.  137,  63  N. 
W.  015;  Valley  v.  State,  42  Neb.  123,  60  N. 
W.  347;  Townshend,  Slander  A  Libel,  pp. 
296,  297;  Smith  v.  Smith,  73  Mich.  445,  3 
62  L.  R  A. 


L.  R.  A.  52,  41  N.  W.  499;  13  Am.  A  Eng. 
Enc.  Law,  p.  411;  Bronson  v.  Bruce,  59 
Mich.  467,  60  Am.  Rep.  307,  26  N.  W.  671; 
Whittemore  v.  Weiss,  33  Mich.  353. 

it  is  no  defense  that  the  slanderer  be- 
lieves his  words  to  be  true,  when  he  has 
no  grounds  for  so  believing. 

Bnyner  v.  Courden,  27  Ohio  St.  297,  22 
Am.  Rep.  303;  Smith  v.  Smith,  73  Mich. 
445,  3  L.  R.  A.  52,  41  N.  W.  499;  Bronson 
V.  Bruce,  59  Mich.  467,  60  Am.  Rep.  307, 
26  N.  W.  761;  Whittemore  v.  Weiss,  33 
Mich.  352;  Trebby  v.  Transcript  Pub.  Co, 
74  Minn.  84,  76  N.  W.  961;  Chaffin  v. 
Ijynch,  84  Va.  884,  6  S.  E.  474;  Buckstaff 
v.  Bicks,  94  Wis.  34,  68  N.  W.  403;  Repub- 
lic Pub.  Co.  V.  Conroy,  6  CJolo.  App.  262,  38 
Pac.  423;  Landon  v.  Watkins,  61  Minn. 
137,  63  N.  W.  615. 

A  publication  which  g^oes  beyond  the  oc- 
casion exceeds  the  privilege. 

Callahan  v.  Ingram,  122  Mo.  365,  26  S. 
W.  1020;  Townshend,  Slander  &  Libel,  p. 
296. 

Malice  is  presumed  from  publication  and 
falsity. 

Whittemore  v.  Weiss,  33  Mich.  353 ;  Fow- 
ler v.  Chichester,  26  Ohio  St.  9;  Shanks 
V.  Stumpf,  23  Misc.  264,  51  N.  Y.  Supp. 
154;  Van  Derveer  v.  Sutphin,  5  Ohio  St. 
294;  Ouren  v.  Devcey,  107  Mich.  67,  05  N. 
W.  8;  Cincinnati  Gazette  Co.  v.  Bishop, 
6  Ohio  Dec.  Reprint,  488;  Roscoe,  Nisi 
Prius,  p.  830;  Fowles  v.  Boxcen,  30  N.  Y. 
20;  Gassett  v.  Gilbert,  6  Gray,  94;  Van 
Derveer  v.  Sutphin,  5  Ohio  St.  294;  Bamil- 
ton  V.  Eno,  81  N.  Y.  116;  Lewis  v.  Chap- 
man, 16  N.  Y.  369;  Steen  v.  Friend,  20  Ohio 
C.  C.  459;  Hayner  v.  Cowden,  27  Ohio  St. 
292,  22  Am.  Rep.  303;  Alpin  v.  Morton,  21 
Ohio  St.  536;  Cheadle  v.  Buell,  6  Ohio,  71; 
Hicks  V.  Foster,  13  Barb.  663;  True  v. 
Plumley,  36  Me.  466;  Westfield  Gas  d  Mill. 
Co.  V.  Abernathy,  8  Ind.  App.  73,  35  N.  E. 
399;  Bath  v.  Metcalf,  145  Mass.  274,  14  N. 
E.  133;  Westfield  Gas  d  Mill.  Co.  v.  'Sobles- 
villc  do  E.  Gravel  Road  Co.  13  Ind.  App. 
481,  41  N.  E.  956;  Rollins  v.  Pennock,  5 
West,  Law  Month.  184. 

Messrs.  B.  J.  Brotherton  and  H.  A. 
Reeve  for  defendants  in  error. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

1.  A  preliminary  question.  A  question 
was  made  by  defendants  in  error  at  the 
oral  hearing  with  respect  to  the  sufficiency 
of  the  petition  in  error  in  this  court.  This 
pleading  avers  the  rendition  of  judgment  by 
the  circuit  court  in  favor  of  defendants  in 
error  and  against  plaintiff  in  error,  and 
adds:  "A  transcript  of  the  docket  and 
joui*nal  entries  whereof,  together  with  the 
original  papers  and  bill  of  exceptions,  are 
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filed  herewith.  There  is  error  in  said  rec- 
ord and  proceedings  in  this,  to  wit."  Then 
follow  eight  specific  assignments  of  error, 
applicable  only  to  the  proceedings  of  the 
court  of  common  plead.  A  ninth  assignment 
is  in  these  words:  "And  there  are  other 
errors  prejudicial  to  the  plaintiff  in  error 
which  are  manifest  on  the  face  of  the  rec- 
ord," and  then  a  prayer  that  said  judgment 
be  reversed,  and  that  plaintiff  be  restored  to 
all  things  he  has  lost  by  reason  thereof. 
Voluntary  appearance  to  this  petition  in  er- 
ror was  entered  by  defendants  in  error  with- 
out objection,  and  none  was  made  to  it  un- 
til the  oral  argument.  It  is  insisted  that, 
inasmuch  ns  there  is  no  direct  averment 
that  tlie  circuit  court  affirmed  the  judgment 
of  the  coniinon  pleas,  and  no  direct  allega- 
tion of  error  in  the  judgment  of  the  circuit 
court,  there  is  no  pleading  here  for  this 
court  to  act  upon.  Certainly  such  indiffer- 
ence to  form  and  correctness  in  pleading  is 
not  to  be  commended.  "  But,  considering 
that  the  record  brought  up  and  referred  to 
includes  wliat  is  lacking  in  the  statement 
of  the  petition  as  to  the  rendition  of  judg- 
ment by  the  circuit  court,  and  considering 
the  general  allegation  of  other  errors  in  the 
record,  and  further  considering  the  lateness 
of  the  objection,  and  that  no  prejudice  to 
defendants  in  error  can  possibly  have  re- 
sulted from  the  irregularity,  we  have  con- 
cluded that  it  does  not  require  at  our  hands 
a  dismissal  of  the  cause. 

2.  As  to  the  testimony.  Many  objections 
are  made  by  plaintiff'  to  the  action  of  the 
trial  court,  a  few  only  of  which  do  we  find 
it  necessary  to  notice.  In  considering  the 
merits  of  the  ca.se  it  is  important  to  under- 
stand that  it  is  the  preamble  only  which  is 
charged  as  libelous.  The  resolution  itself 
is  not  assailed.  In  regard  to  this  preamble 
plaintifT  complains  that  the  trial  court  re- 
fused to  allow  evidence  ofi'ered  by  him  on 
the  part  of  one  Dr.  Eger,  a  member  of  the 
board,  to  show  that  at  the  time  the  resolu- 
tion was  being  considered  by  the  board  he 
(Eger;  said  to  the  board  that  the  preamble 
was  false;  that  he  (witness)  was  with  Dr. 
Mauk  in  those  cases,  and  he  used  proi>er 
care;  and  that,  if  they  passed  the  resolution 
with  the  preamble  attached,  they  would  get 
imp  trouble.  The  evidence  was  clearly  com- 
petent, and,  unless  the  error  was  cured,  the 
ruling  was  certainly  prejudicial  error.  It  is 
claimed  tnat  it  was  cured  because  the  same 
witnes.-s,  when  on  the  stand  afterward,  was 
interrogat^»d  as  to  all  the  conversation 
which  occurred  at  the  time  of  the  meeting 
of  the  board  when  the  preamble  and  reso- 
lution were  being  considered,  and  testified 
fully,  both  in  chief  and  in  cross  examina- 
tion, respecting  the  conversation  which  oc- 
curred then  between  himself  and  the  other 
02  L.  R.  A. 


members  of  the  board.  That  this  cured  the 
error  is  denied  on  the  authority  of  Reynolds 
V.  Tuokei',  6  Ohio  St  616,  67  Am.  Dec.  353, 
-ind  it  is  urged  that  the  holding  in  that  case 
rules  the  case  at  bar  in  favor  of  the  plaintiff. 
We  think  it  does  not.  In  the  case  cited  the 
party  objecting,  and  whose.  objecti(Hi  was 
sustained,  subsequently  offered  to  go  into 
the  inquiry  with  the  same  witness,  which 
was  declined  by  the  other  party,  and  the  tes- 
timony was  not  given.  In  the  present  case 
the  inquiry  wa«  fully  pursued  by  both  par- 
ties, and  the  plaintifT  had  the  benefit  of  the 
testimony.  It  is  not  necessary  to  overrule 
the  case  of  Reynolds  v.  Tucker,  but  the  prin- 
ciple should  not  be  extended.  This  holding 
we  believe  to  be  in  consonance  with  the  uni- 
versal practice  throughout  the  state. 

It  is  further  insisted  that  the  trial  court 
erred  in  admitting  expert  testimony  on  the 
part  of  defendants  to  show  that  death  might 
result  to  a  woman  in  childbirth  from  blood 
poi.soning  by  negligent  treatment  on  the 
part  of  the  physician  who  had  shortly  before 
been  attending  other  patients  affected  by 
blood  poison  and  other  infectious  diseases, 
there  having  been  no  testimony  given  tend- 
ing to  show  that  plaintiff  had  treated  such 
cases  of  blood  poison,  etc.,  nor  that  he  com- 
municated such  disease  to  his  patients.  This 
point  would  be  well  taken  if  the  defense  had 
been  justification,  for  then  the  defendants, 
to  maintain  the  issue,  wotild  have  been  re- 
quired to  introduce  testimony  to  prove  the 
truth  of  the  libelous  words.  But,  as  the  de- 
fense was  simply  that  defendants  had  rea- 
son to  believe  the  charge  true,  and  did  so  be- 
lieve, it  was  not  incumbent  upon  them  to 
show  its  actual  truth,  but  they  were  proper- 
ly permitted  to  prove,  if  they  could,  that 
they  believed  the  charge  true,  and  that,  if 
that  belief  had  been  well  grounded,  the  seri- 
ous consequences  charged  would  have  been 
the  natural  result.  Whether  this  w^ould 
have  been  competent  evidence  at  common 
law  we  need  not  inquire,  inasmuch  as  our 
Rev.  Stat.  1892,  §  5094,  specifically  provides 
that  "in  every  case  the  defendant  may  prove 
any  mitigating  circumstances  to  reduce  the 
amount  of  damages."  The  evidence  tended 
to  show  good  faith  and  the  absence  of  mal- 
ice, and  thus  to  mitigate  damages,  and  was, 
therefore,  competent,  without  first  making 
proof  of  the  truth  of  the  charge. 

Testimony  having  been  given  on  the  part 
of  defendants  by  Dr.  Reamy  that  a  physician 
having  due  regard  to  the  healtl*  and  life  of 
his  patient  should  not  attend  and  treat  an 
obstetrical  case  while  attending  upon  a  case 
of  diphtheria  unless  imperative  necessity  de- 
manded it,  another  attendant  not  being  ob- 
tainable, the  plaintiff  in  rebuttal  sought  to 

show  by  Dr.  Barnhill  that  afphysician  might 
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have  due  regard  to  the  bealth  and  life  of  an 
obstetric  patient  by  treating  her  while  at> 
tending  a  case  of  diphtheria  by  properly  dis^ 
infecting  himself,  and  that  such  practice  is 
eminently  proper,  and  is  considered  good 
practice.  The  testimony  was  excluded.  This 
testimony  tended  to  rebut  that  given  by  Dr. 
Reamy,  and  its  exclusion  was  error. 

3.  The  charge.  In  the  main  the  charge  is 
a  dear  and  correct  statement  of  law  as  ap- 
plied to  the  theory  of  the  case  adopted  and 
followed  by  the  learned  trial  judge.  But  we 
think  that  the  theory  was  wrong,  and  will 
endeavor  to  point  out  some  of  the  errors  ap- 
pearing. 

The  preamble  changes  a  degree  of  careless- 
ness on  the  part  of  the  physician  referred  tp 
amounting  almost  to  criminal  negligence. 
To  say  the  least,  it  was  calculated  to  injure 
the  physician  in  his  profession  by  tending  to 
prevent  his  obtaining  employment,  and  thus 
to  deprive  him  of  the  emoluments  which  per- 
tain to  his  calling.  No  argument  can  be 
needed  to  show  that  the  act  charged  as  done 
by  the  physician,  if  believed  by  the  commun- 
ity to  be  true,  worked  substantial  harm. 
The  preamble,  therefore,  was  libelous  per  ae, 
Folkard's  Starkie,  Slander  &  '  Libel,  68 ; 
Townshend,  Slander  &  Libel,  §  182 ;  18  Am. 
&  Eng.  Bnc  Law,  pp.  866,  942;  Pratt  v.  Pio- 
neer-Press Co,  35  Minn.  251,  28  N.  W.  708; 
Hayner  v.  Cotcden,  27  Ohio  St.  292,  22  Am. 
Rep.  303.  Under  the  general  rule  of  the 
common  law  that  one  shall  have  a  remedy 
for  every  injury,  the  plaintiff  here  should 
have  a  remedy  for  the  injury  done  him,  un- 
less there  are  other  rules  of  law,  or  some 
controlling  considerations  of  public  policy, 
which  take  the  case  out  of  the  rule.  The 
contention  is  that  the  preamble  was  issued 
under  the  performance  of  a  public  duty,  and, 
hence,  was  privileged.  The  American  rule, 
as  held  in  Smith  v.  Howard,  28  Iowa,  51; 
Hoar  V.  Wood,  3  Met.  193,  and  McLaughlin 
v.  Cawley,  127  Mass.  316,  is  that,  in  order  to 
be  privileged,  the  statement  most  be  perti- 
nent and  material  to  the  matter  in  hand. 
To  be  pertinent  and  material,  it  must  tend 
to  prove  or  disprove  the  point  io  be  estab- 
lished, and  have  substantial  importance  or 
influence  in  producing  the  proper  result. 
In  other  words,  the  statement  must  be  neces- 
sary to  a  full  presentation,  and  in  that  sense 
essential  to  the  accomplishment  of  the  ob- 
ject sought.  Now,  the  result  to  be  reached 
in  the  present  instance  was  the  order  provid- 
ing for  the  conduct  of  physicians  in  the  vil- 
lage. To  reach  this  result,  however  immi- 
nent the  duty  of  the  board  to  pass  and  pub- 
lish a  proper  resolution  to  correct  the  evil 
which  it  was  assumed  existed,  it  could  not 
be  at  all  important  to  charge  negligence  on 
the  part  of  any  physician.  Not  being  essen- 
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tial,  or  even  important,  that  the  board 
should  imdertake  to  fix  the  blame  on  any 
particular  person,  it  follows  that  the  pream- 
ble was.  not  a  privileged  communication,  and 
that  those  who  passed  and  published  it  as- 
sumed the  responsibility  as  individuals,  and 
could  not  shield  themselves  by  merely  show- 
ing that  they  acted  as  members  of  the  board, 
and  that  the  order  itself  was  a  proper  one. 
Whether  or  not  the  occasion  gives  the  privi- 
lege is  a  questicm  of  law  for  the  court,  for, 
unless  there  is  a  privileged  occasion,  the 
publication  of  defamatory  matter  is  legally 
malicious,  it  being  a  case  of  a  wrongful  act 
intentionally  done,  without  just  cause  or  ex- 
cuse; that  is,  in  the  absence  of  a  justifiable 
occasion  for  the  publication,  malice  is  but  an 
hiference  of  law,  and  should  not  be  left  as  a 
question  of  fact  for  the  jury.  Folkard's 
Starkie,  Slander  &  libel,  §  674 ;  Bromage  v.  , 
Proaeer,  4  Bam.  &  C.  247.  And,  the  main 
legal  question  in  the  case  turning,  as  it  did, 
upon  a  proper  construction  of  the  entire 
publication  in  connection  with  the  pleadings, 
it  was  the  duty  of  the  trial  court  to  construe 
the  publicati(m,  and  give  the  correct  rule  to 
the  jury.  It  follows  that  the  burden  as- 
sumed by  the  plaintiff  under  the  pleadings 
was  simply  to  show  the  publication  by  de- 
fendants (which  in  fact  was  not  denied  in 
the  proof),  and  that  the  plaintiff  was  the 
physician  referred  to,  and  understood  by  the 
community  to  be  such  physician.  On  such 
showing  he  was  entitled  to  recover  at  least 
such  compensatory  damages  as  were  attrib- 
utable to  the  publication.  It  was  error, 
therefore,  for  the  court  to  submit  to  the  jury 
the  question  whether  or  not  the  preamble 
was  libelous,  and  wheher  or  not  it  was  priv- 
ileged. 

Respecting  damages,  the  court,  after  de- 
fining compensatory  and  exemplary  dam- 
ages, said  to  the  jury:  'To  find  exemplary 
or  smart-money  damages  you  must  find  that 
all  the  defendants  against  whom  you  may 
find  a  verdict,  if  you  do  find  a  verdict,  had 
actual  malice  as  I  have  defined  it  to  you. 
That,  of  course,  does  not  affect  the  questicm 
of  compensatory  damages,  but  simply  those 
that  would  be  found  upon  actual  malice." 
If  by  this  it  was  intended  to  instruct  the 
jury  that,  if  they  found  that  plaintiff  was 
entitled  to  recover,  they  might  find,  if  the 
proof  justified  it,  actual  malice  on  the  part 
of  some,  and  hence  award  exemplary  dam- 
ages agaiust  them  and  compensatory  dam- 
ages only  against  the  remainder,  the  expres- 
sion is  not  clear.  On  the  other  hand,  if  it 
was  intended — as  we  think  it  was — ^to  in- 
struct that  in  no  event  could  compensatory 
damages  be  awarded  against  some  and  ex- 
emplary damages  against  others,  then  wo 
think    the   instruction   incorrect.    Perhan^^ 
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the  question  is  not  without  difficulty,  but  it 
would  appear  practicable  to  allow  a  recovery 
of  an  amount  against  all  as  compensatory 
damages,  and  a  further  amount  against 
some  as  exemplary  damages  (and  such  ver- 
dict would  be  just  if  the  evidence  warranted 
it),  and  it  would  not  seem  impracticable  to 
so  shape  the  verdict  as  to  bring  about  this 
result. 

Further  along  the  court  said  to  the  jury: 
"You  may,  depending  upon  how  you  find  the 
facts,  return  a  verdict  if  the  plaintiff  has 
made  out  his  case  against  one  or  part  or  all 
of  them, — in  other  words,  against  whom  you 
find  plaintiff  has  made  out  his  case, — and 
your  verdict  would  be,  as  to  the  others ;  'No 
cause  of  action;'  or  if  you  find  that  the 
plaintiff  has  not  made  out  his  case  under  the 
rules  that  I  have  given  you,  your  duty 
would  be  to  return  a  verdict  of  'no  cause  of 
action'  as  to  all  defendants."  This  instrue- 
tion  was  faulty,  because  the  rules  before  giv- 
en the  jury,  or  some  of  the  essential  ones, 
were  faulty,  as  hereinbefore  shown.  The 
plaintiff  was  entitled  to  a  direct  charge  to 
the  effect  that,  if  the  plaintiff  had,  by  a  pre- 
ponderance of  the  evidence,  sustained  his 
claim  that  he  was  the  physician  intended  by 
the  preamble,  and  that  the  preamble  was 
published  by  defendants  as  charged,  he  was 
entitled  to  recover. 


I|i  the  concluding  paragraph  the  court 
said  to  the  jury  this:  "Evidence  has  been 
allowed  to  go  to  you,  gentlemen,  touching 
the  financial  standing  of  certain  of  the  de- 
fendants. That  evidence  goes  to  you,  not 
for  the  purpose  of  affecting  your  verdict,  but 
simply  for  the  purpose  of  showing  you  the 
standing  of  the  defendants  in  the  community 
in  which  they  live,  that  you  may  consider 
that  fact,  along  with  the  other  proofs  in  the 
case,  as  to  what  effect  the  statements  of  any 
of  these  parties  may  have  had  upon  the 
plaintiff."  The  phrase,  "not  for  the  pur- 
pose of  affecting  your  verdict/'  was  at  least 
unfortunate.  If  the  evidence  was  not  in 
any  wise  Intended  to  affect  the  verdict^  it 
should  not  have  been  received.  It  was,  how- 
ever, competent  for  just  what  the  court  ap- 
pears to  have  had  in  mind,  viz.,  as  bearing 
upon  the  influence  the  defendants  may  have 
had  in  the  community,  and  the  importance 
which  the  people  of  the  community  would 
naturally  attach  to  their  utterances. 

Upon  the  whole  record  we  conclude  that 
the  plaintiff  did  not  have  a  fair  trial.  The 
judgments  of  both  courts  tcill  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings According  to  law. 

Burket,  Ch.  J.,  and  DaTia,  Sliaaek, 
Friee,  and  Crew,  JJ.,  concur. 
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Ed  J.  LIDDLE,  Appt. 

( Utah ) 

Tbe  Jvrladlctlon  of  Justices  of  the 
peace  cannot  be  rearnlated  by  a  clas- 
sification of  tbe  cities  In  which  they  re- 
side, 80  as  to  make  it  different  In  different 
places,  where  they  are  constitutional  offi- 
cers, and  the  Constitution  prohibits  special 
laws  regulating  their  jurisdiction  or  duties, 
and  a  general  law  has  been  passed  applicable 
to  all  Justices  within  the  state;  and  tbe  fact 
that  it  further  provides  that  the  legislature 
may  restrict  their  jurisdiction  is  immaterial. 

(April  IS,  1903.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County 
in  favor  of  plaintiff  in  an  action  brought  to 


Note. — As  to  the  constitutional  protection  of 
courts  against  legislative  changes,  see  also,  in 
this  series.  State  ex  rel.  Kinsworthy  v.  Martin, 
28  L.  R.  A.  153  ;  Alkman  v.  Edwards,  30  L,  R. 
A.  149 ;  Pueblo  County  v.  Smith,  33  L.  R.  A. 
465 ;  Johnson  v.  State,  38  L.  R.  A.  373 ;  People 
ex  rel.  Public  Charities  v.  CuUen,  44  L.  R.  A. 
420 ;  and  McCulley  v.  State,  46  L.  R.  A.  567. 
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enforce  payment  of  a  promissory  note.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  W.  Jones  and  Cliarles 
W.  Boyd  for  appellants 

Messrs.  A.  A.  Duneaa  and  J.  IL  Friek, 
for  respondent: 

Justices  of  the  peace  in  this  state  are  pre- 
cinct officers,  and  the  justices  within  cities 
of  the  first  class  are  not,  and  cannot  be, 
made  exceptions  to  this  rule.  The  attempt, 
therefore,  to  classify  justices  of  the  peace  by 
classifying  cities  is,  and  always  must  be, 
held  to  be  and  remain  abortive.  Moreover, 
the  Constitution  has  classified  the  courts  of 
this  state,  so  far  as  the  courts  created  by  the 
Constitution  are  concerned,  by  adopting  S  1 
of  art.  8.  The  courts  there  created  and  enu- 
merated cannot  be  again  classified  without 
constitutional  warrant  therefor. 

State  ex  rel.  Smyth  v.  Magney^  52  Neb. 
508,  72  N.  W.  1006;  Moores  v.  State,  63 
Neb.  345,  88  N.  W.  514. 

Proper  classification  must  embrace  all, 
and  exclude  none  wfiose  condition  and  wants 
render  such  legislation  equally  necessary  or 
appropriate  to  the^i.^^^^^t^DOgle 
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Siate  ex  rel.  Randolph  v.  W(H}dy  50  N.  J. 
L.  175,  15  Atl.  271.  Sutherland,  Stat. 
Con&tr.  §  127;  State  em  rcl  Atty.  Gen.  v. 
Boffd,  19  Nev.  43,  5  Pac.  735;  HaUock  v. 
Hollingshead,  49  N.  J.  L.  64,  6  Atl.  433; 
Cooley,  Const.  Lim.'6th  ed.  482,  note  2; 
Jackson  County  v.  State,  155  Ind.  604,  58  N. 
E.  1037. 

Bartch,  J.,  delivered  the  opinion  of  the 
court: 

This  action  originated  before  a  justice  of 
the  peace  in  the  precinct  of  Salt  Lake  City. 
The  all^ations  and  prayer  of  the  complaint 
are  aa  follows:  **That  on  the  23d  day  of 
January,  1899,  the  defendant,  for  value  re- 
ceived, made  his  certain  promissory  note  in 
writing,  whereby  he  promised  to  pay  plain- 
tiff, or  order,  at  Salt  Lake  City,  Utah,  the 
sum  of  $30  on  or  before  February  6,  1899. 
That  plaintiff  is  the  owner  and  holder  of 
said  note,  which  is  due  and  unpaid,  except 
as  to  the  sum  of  $5  paid  February  9,  1899, 
and  $5  paid  February  23,  1899,  and  the  de- 
fendant, though  often  requested,  has  failed 
and  neglected  to  pay  the  balance  due  there- 
on. Wherefore,  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  $20.00, 
together  witii  interest  and  costs  of  suit." 
The  defendant  demurred  on  the  ground  that 
the  oourt  had  no  jurisdiction  of  the  subject- 
matter  of  the  action,  "it  appearing  on  the 
face  of  the  complaint  that  the  amount  sued 
for  is  more  than  $10."  The  demurrer  was 
overruled,  and  the  defendant  refusing  to  an- 
swer, and  electing  to  stand  on  his  demurrer, 
judgment  was  entered  in  favor  of  the  plain- 
tiff for  $26.50  and  costs.  This  appeal  is 
from  the  judgment,  and  the  trial  judge  hav- 
ing certified  that  the  case  involved  the  con- 
stitutionality of  chapter  106,  p.  108,  Sess. 
Laws,  1901,  it  is  properly  before  us  for  con- 
sideration. 

The  only  question  to  be  determined  is  the 
validity  of  chapter  106.  If  it  is  va^id,  the 
judgmoit  must  be  reversed;  if  invalid,  the 
judgment  must  be  affirmed. 

The  appellant  contends  that  the  legisla- 
ture had  pow»  to  enact  the  law,  and  that 
the  demurrer  ought  to  have  been  sustained. 
The  respondent  insists  that  the  enactment 
is  in  conflict  with  the  Constitution,  and  is 
void.  The  act  is  entitled  "An  Act  Relating 
to  Justices  of  the  Peace  in  Cities  of  the  First 
Class,  and  Defining  Their  Jurisdiction,  and 
Limiting  the  Application  of  This  Act  to  Jus- 
tices of  the  Peace  Hereafter  Elected." 

Section  1  reads:  "In  cities  of  the  first 
class  of  this  state,  every  justice  of  the  peace 
shall  reside  in,  and  shall  hold  office  in,  the 
city  for  which  he  is  elected." 

Section  2:  "(1)  In  actions  arising  on 
contract  for  the  recovery  of  money  only  if 
62  L.  R.  A. 


the  sum  claimed  is  less  than  $10.  (2)  In 
actions  to  recover  the  possession  of  personal 
property  when  the  value  of  such  property  is 
less  than  $10.  (3)  To  hold  inquests  on  the 
bodies  of  such  persons  as  are  supposed  to 
have  died  by  unlawful  means  within  cities 
of  the  first  class  as  is  now  provided  by  law 
for  justices  of  the  peace." 

Section  3 :  "Justices  of  the  peace  in  cities 
of  the  first  dass  shall  have  criminal  juris- 
diction, or  jurisdiction  as  committing  mag- 
istrates." 

Section  4  provides  that  the  rules  of  prac- 
tice and  the  procedure  in  these  courts  shall 
be  the  same  as  before  justices  of  the  peace 
without  such  cities,  and  it  provides  likewise 
as  to  appeals. 

Section  5  provides  that  the  act  shall  not 
affect  the  jurisdiction  of  the  present  justices 
of  the  peace  in  cities  of  the  first  class,  nor 
their  term  of  office. 

As  will  be  observed,  the  act  is  limited  in 
its  application  to  courts  of  justices  of  the 
peace  in  cities  of  the  first  dass,  and  does 
not  affect  such  courts  held  outside  such  cit- 
ies. It  restricts  the  jurisdiction  of  such 
courts  held  in  cities  to  cases  where  the 
amount  involved  is  less  than  $10,  while  e\'- 
erywhere  else  in  the  state  the  same  class  of 
courts  have  jurisdiction  of  all  cases  where 
the  amount  involved  is  less  than  $300.  Rev. 
Stat.  1898,  S  688.  In  this  state  all  justices 
of  the  peace  belong  to  the  same  class  of  offi- 
cers,— that  is,  they  constitute  one  class.  § 
1,  art.  8,  Const.  In  the  cities  of  the  first 
class,  as  elsewhere  in  the  commonwealth, 
they  are,  under  our  laws,  precinct  officers. 
Rev.  Stat.  1898,  S  544,  Session  Laws  1901,  p. 
109,  chap.  107. 

The  question,  then,  is,  Has  the  legislature 
the  power  to  enact  a  law  which  will  apply  to 
a  part,  but  not  to  all,  of  these  officers  and 
courts?  Justices'  courts  are  creatures  of 
the  Constitution,  and  ^e  must  look  to  that 
instrument  to  ascertain  and  determine 
whether  or  not  the  legislature  transcended 
its  power  in  the  premises. 

Section  1  of  article  8  provides:  "The  ju- 
dicial power  of  the  state  shall  be  vested  in 
the  senate  sitting  as  a  court  of  impeach- 
ment, in  a  supreme  court,  in  district  courts, 
in  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  supreme  court  as  may 
be  established  by  law." 

Here  are  enumerated  the  several  kinds  or 
classes  of  tribunals  in  which  the  judicial 
power  of  the  state  is  vested,  and,  as  will  be 
noticed,  justices  of  the  peace  constitute  one 
class,  as  distinct  as  either  of  the  others. 
Justices  of  the  peace  being  thus  a  distinct 
class,  made  so  by  the  fundamental  law,  can 
the  legislature,  as  in  this  instance,  enact^p 
law  not  applicable  to  all  the  members  ^^ 
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the  class,  but  specially  to  tlioee  designated 
in  the  act?  In  other  words,  Has  the  legis- 
lature power  to  pass  a  special  law  which  is 
intended  to  affect  some  of  the  justices  of  the 
peace,  but  not  all  of  them?  This  question 
is  answered  by  9  26  of  article  6  of  the  Goq- 
stitution,  which,  so  far  as  material  here, 
reads:  "The  legislature  is  prohibited  from 
enacting  any  private  or  special  laws  in  the 
following  cases:  .  .  .  (4)  Regulating 
the  jurisdiction  and  duties  of  justices  of  the 
peace.  .  .  .  (6)  Regulating  the  prac- 
tice of  courts  of  justice.  .  .  '.  (18) 
.  .  .  In  all  cases  where  a  general  law  can 
be  applicable,  no  special  law  shall  be  enact- 
ed." These  provisions  expressly  prohibit 
the  enactment  of  any  special  law  to  regulate 
the  jurisdiction  and  duties  of  justices  of  the 
peace  or  the  practice  of  courts  of  justice, 
and  the  command  is  that,  where  a  general 
law  is  applicable,  "no  special  law  shall  be  en- 
acted." 

The  enactment  in  question,  by  express 
provision,  applies  only  to  a  limited  number 
of  justices*  courts,  and  affects  the  practice  of 
only  such  limited  number,  and  yet  there  ap- 
pears to  be  no  reason  why  a  general  law 
restricting  the  jurisdiction  could  not  be 
made  alike  applicable  to  all  of  such  courts. 
The  Constitution,  in  §  8,  art.  8,  expressly 
provides:  "The  jurisdiction  of  justices  of 
the  peace  shall  be  as  now  provided  by  law, 
but  the  legislature  may  restrict  the  same." 
This  confers  the  power  upon  the  legislature 
to  restrict  the  jurisdiction  of  such  courts  by 
a  law  general  in  its  application,  but  it  does 
not  confer  power  to  prescribe  jurisdiction, 
for  justices'  courts  of  particular  localities, 
different  from  that  exercised  by  courts  of 
the  same  grade  or  class  in  the  state  at  large. 
No  doubt,  the  jurisdiction  exercised  by  jus- 
tices of  the  peace  under  the  general  law  may 
be  restricted  by  legislative  authority,  but, 
when  that  is  done,  every  justice  must  have 
the  same  jurisdiction,  the  same  power,  and 
the  same  duties  as  every  other  justice  in  the 
state.  Any  enactment  changing  the  juris- 
diction, power,  or  duties  of  justices  of  the 
peace,  which  does  not  affect  all  alike,  or 
transcends  the  constitutional  limits,  is  an 
infringement  upon  the  fundamental  law,  and 
void.  Nor  can  the  legislature  so  classify  the 
justices  of  the  peace,  by  classifying  cities, 
as  to  avoid  either  the  mandates  or  inhibi- 
tions of  tlie  organic  law.  As  we  have  seen, 
the  courts  of  this  state  are  classified  or  enu- 
merated in  §  1  of  article  8  of  the  Constitu- 
tion, and  therefore  no  other  classification,  in 
the  absence  of  constitutional  warrant  there- 
for, can  be  made,  which  will  either  increase 
or  diminish  legislative  power  in  this  regard. 
62  L.  R.  A. 


There  is  no  legislatiye  authority  to  ehange 
the  classification  of  courts  made  by  the  C<3ii- 
stitution,  nor  to  prescribe  a  jurisdiction  for 
one  tribunal  different  from  that  of  another 
of  the  same  class.  State  ex  rel,  Smyth  r. 
Magney,  62  Neb.  50S]  72  N.  W.  1006; 
Moorea  v.  State,  63  Neb.  345,  88  N.  W.  614! 
Nor  is  the  fact  that  a  justice  of  the  peace  of 
a  city  of  the  first  class  is  elected  within  and 
for  a  precinct  whose  territorial  boundaries 
are  coextensive  with  the  city  material.  All 
such  justices  are,  nevertheless,  precinct  of- 
ficers, and  not  merely  city  officers.  Chapter 
107,  p.  109,  Sess.  Laws  1901.  The  justices* 
courts  within  such  cities,  same  as  those  of 
all  other  localities  of  the  state,  are  creatures 
of  the  Constitution,  and  the  constitutional 
inhibition  against  special  laws  regulating 
their  jurisdiction,  power,  and  duties  is  im- 
perative. 

In  Sutherland,  Stat.  Constr.  S  127,  the  au- 
thor, speaking  of  special  and  local  laws, 
says :  "When  prohibited,  they  are  severally 
objectionable  for  not  extending  to  the  whole 
subject  to  which  their  provisions  would  be 
equally  applicable,  and  thus  permitting  a 
diversity  of  laws  relating  to  the  same  sub- 
ject. The  object  of  the  prohibition  of  spe- 
cial or  local  laws  is  to  prevent  this  diver- 
sity. Each  subject  as  to  which  such  laws 
are  prohibited  is  by  such  inhibition  desig- 
nated as  a  subject  of  only  general  l^slati<» 
which  shall  have  a  uniform  operation.  Gen- 
erality in  scope  and  imiformity  of  operation 
are  both  essential.  A  law  which  embraces  a 
whole  subject  would  still  be  special  if  not 
framed  to  have  a  uniform  operation." 

The  question  whether  a  general  law,  re- 
stricting the  jurisdiction  of  justices  of  the 
peace,  could  be  applied  to  all  of  them,  had 
already,  before  the  passage  of  the  act  in  con- 
troversy, been  decided  in  a  practical  way  by 
the  l^islature,  in  the  enactment  of  chap- 
ter 4,  p*.  234,  of  the  Revised  Statutes  of  1898, 
where  the  jurisdiction,  powers,  and  duties 
of  such  justices  were  prescribed.  That  was 
a  general  law,  and  applied  to  and  constitut- 
ed the  rule  of  practice  of  every  Justice  of  the 
peace  within  the  state.  Such  being  the  case, 
it  could  not  be  modified  by  a  special  law, 
upon  the  same  subject,  affecting  only  jus- 
tices of  the  peace  within  cities  of  the  first 
class.  The  special  enactment  falls  within 
the  inhibition  of  the  Constitution,  and  is 
void  and  ineffective. 

The  statute  in  controversy  being  invalid, 
the  judgment  herein  must  he  affirmed,  with 
costs.     It  is  so  ordered. 

BasUn,  Ch.  J.,  and  McOarty,  J.,  con- 
cur. Digitized  by  VjOOQIC 
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Anna  MUKZ,  Admrx.,  etc.,  of  Charles  Meyer, 
Deceased,  Appt,, 

V, 

STANDARD  LIFE  &  ACCIDENT  INSUR- 
ANCE COMPANY  of  Detroit,  Michigan, 
Kespt. 


(. 


.Utah. 


1.    V»ilwe  to  eoBiplT  'vrltb  m  re< 

meat  for  imme41»te  notice  to  the  Im- 
murer  of  the  death  of  one  Insured  against 
accident,  and  for  proofs  of  death  within  two 
months,  does  not  absolve  the  insurer  from 
liability  on  the  poUcj,  In  case  the  beneficiary, 
who  resides  some  distance  from  the  place  of 
the  accident,  does  not  learn  of  it,  or  of  the 
policy,  until  more  than  the  required  time  has 
elapsed  since  the  accident,  if  the  requirements 
are  complied  with  within  a  reasonable  time 
after  the  facts  are  ascertained. 

S.  Conditions  snbseanent  In  nn  acci- 
dent pollCT»  as  to  notloe  and  proof  of 
dentil  within  a  certain  time,  do  not,  in  the 
absence  of  express  legislation  to  that  effect, 
apply  to  the  legal  representatWes  of  the  In- 
sured to  whom  the  Insurer  has  agreed  to  pay 
the  Indemnity  in  the  event  of  death. 

(April  20,  1008.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  an  accident-insurance  policy.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Ryokmrna  and  M.  E. 
mrilaoa,  for  appellant: 

The  performance  of  the  c<mdition  was  im- 
possible, by  reason  of  the  fact  that  the  death 
of  the  insured  was  for  a  long  time  unknown 
to  the  plaintiff, — the  only  person  who  had 
an  interest  in  the  performance  of  this  condi- 
tion; and  for  the  further  reason  that  the 
existence  of  the  policy  and  a  knowledge  of 
its  terms  were  never  known  to  this  plaintiff 
until  February  16th,  1001.  A  compliance 
with  that  condition  within  two  months  from 
date  <m  which  the  plaintiff  became  aware  of 
any  policy  of  insurance  or  any  condition  <»& 
her  part  to  be  performed  is  sufficient  under 
the  law. 

Bratcn  ▼.  Fraternal  Aoci.  Ins.  Co.  18 
Utah,  265,  65  Pac.  63 ;  Solomon  v.  Continen- 
tal F.  Ins.  Co.  160  N.  Y.  605,  46  L.  R.  A.  683, 
5y5  N.  E.  270;  McElroy  v.  John  Hancock 
Mut.  L.  Ins.  Co.  88  Md.  137,  41  Atl.  112; 
Konrad  v.  Union  Casualty  d  Surety  Co.  40 
La.  Ann.  636,  21  So.  721 ;  Kentzler  v.  Ameri- 


can  Mut.  Acoi.  Asso.  88  Wis.  680,  60  N.  W. 
1002;  TWppe  v.  Provident  Fund  8oo.  3 
Misc.  446,  23  N.  Y.  Supp.  173,  Affirmed  in 
140  N.  Y.  23,  22  L.  R.  A.  432,  35  N.  £.  316; 
Manufacturers*  Acci.  Indemnity  Co.  v. 
Fletcher,  5  Ohio  C.  C.  633;  McFarland  v. 
United  States  Mut.  Acci.  Asso.  124  Mo.  204, 
27  8.  W.  436;  Phillips  v.  United  States  Be- 
nev.  Soc.  120  Mich.  142,  70  N.  W.  1;  Provi- 
dent L.  Ins.  d  Invest.  Co.  v.  Bourn,  20  Ind. 
236;  Globe  Acci.  Ins.  Co.  ▼.  Oensch,  163  111. 
625,  45  N.  E.  563. 

Mr.  E.  A*  Mlberstaia,  for  respondent: 

The  alleged  impoesibility  of  complying 
with  the  provision  of  the  policy,  by  reason  of 
ignorance  of  the  death  of  the  insured  and  of 
the  existence  of  the  policy,  is  not  a  sufficient 
excuse  in  law. 

Broion  v.  Fraternal  Acoi.  Asso.  18  Utah, 
265,  65  Pac.  63;  Cfamble  v.  Accident  Assur. 
Asso.  Jr.  Rep.  4  C.  L.  204;  Owen  v.  Farm- 
ers' Joint-Stock  Ins.  Co.  67  Barb.  618 ;  Car- 
penter V.  Centennial  Mut,  Life  Asso.  68 
Iowa,  453,  56  Am.  Rep.  855,  27  N.  W.  456; 
School  Dist.  No.  1  v.  Dauchy,  25  Conn.  530, 
68  Am.  Dec.  371;  2  Biddle,  Ins.  085,  002; 
Pation  Y.  Employers'  Liability  Assur.  Corp. 
It.  L.  R.  20  C.  L.  03;  1  Beach,  Ins.  9f  300, 
301 ;  4  Joyce,  Ins.  §  3277 ;  Evans  y.  United 
States  L.  Ins.  Co.  64  N.  Y.  304;  Worthing- 
ton  V.  Charter  Oak  L.  Ins.  Co.  41  Conn.  401, 
10  Am.  Rep.  405;  Howell  v.  Knickerbocker 
L.  Ins.  Co.  44  N.  Y.  277,  4  Am.  Rep.  676; 
Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.  82 
N.  Y.  561,  37  Am.  Rep.  504;  Continental 
Ins.  Co.  Y.  Daly,  33  Kan.  606,  7  Pac.  158; 
Klein  v.  New  York  L.  Ins.  Co.  104  U.  S.  01, 
26  L.  ed.  663;  Jackson  v.  Traer,  64  Iowa, 
483,  52  Am.  Rep.  440,  20  N.  W.  764;  White 
V.  Home  Mut.  Ins.  Co.  128  Cal.  131,  60  Pac. 
666;  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  520,  40  L.  R.  A.  760,  67  N.  E.  468 ;  Morri- 
son Y.  London  F,  Ins.  Co.  6  Manitoba  L.  R. 
225. 

Such  a  construction  should  be  placed  upon 
the  word  ''immediate"  as  not  to  fritter  away 
the  substantial  rights  of  tlve  parties,  nullify 
contracts,  and  promote  frauds.  The  word 
^'immediate"  in  this  connection  is  construed 
to  mean  such  time  as  is  reasonably  necessary 
for  doing  the  thing. 

Richardson  v.  End,  43  Wis.  318 ;  Foster  v. 
Fidelity  d  C.  Co.  00  Wis.  447,  40  L.  R.  A. 
833,  76  N.  W.  60. 

It  means  as  soon  as  possible,  with  due  dil- 
igence. 

Ostrander,  Fire  Ins.  p.  610,  note;  2  Bid- 
die,  Ins.  002;  Baker  v.  German  F.  Ins.  Co. 


Note. — For  other  cases  In  this  series  as  to 
what  constitutes  sufficient  compliance  with  con- 
dition in  policy  as  to  Immediate  notice  of  death 
or  Injury,  see  Trlppe  v.  Provident  Fund  Soc. 
22  L.  R.  A.  432 ;  Anoka  Lumber  Co.  v.  Fidelity 
it  C.  Co.  30  L.  K.  A  680 ;  Foster  t.  Fidelity  & 
62  L.  R.  A. 


C.  Co.  40  L.  R.  A.  833;  Trayelers'  Ins.  Co.  t. 
Myers,  40  L.  R.  A.  760. 

As  to  Immediate  notice  of  loss,  see  Ermen- 
trout  V.  Oirard  F.  &  M.  Ins.  Co.  30  L.  R.  A. 
846.  and  Solomon  T.  Continental  F.  Ins.  Co.  46 
L.  R.  A.  682. 


486 


Utah  StJPBEiCE  Coubt. 


Ara., 


124  Ind.  490,  24  N.  E.  1041*;  81,  Louia  Ins. 
Co.  V.  Kyle,  11  Mo.  278,  49  Am.  Dec  74; 
Konrad  v.  Union  Casualty  d  Surety  Co.  49 
La.  Ann.  636,  21  So.  721. 

Where  the  facts  are  undisputed,  It  is  a 
question  of  law  for  the  court  whether  the  no- 
tice given  was  "immediate." 

Pickel  V.  Phenioi  Ins.  Co.  119  Ind.  291,  21 
N.  E.  898;  Foster  v.  Fidelity  d  C.  Co.  99 
Wis.  447,  40  L.  R.  A.  833,  75  N.  W.  69;  Rail- 
icay  Pass.  Assur.  Co.  v.  Burtcell,  44  Ind. 
460;  Mcllen  ▼.  Hamilton  F.  Ins.  Co.  17  N.  Y. 
609;  8t.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278, 
49  Am.  Dec.  74 ;  Baker  v,  German  F.  Ins.  Co. 
124  Ind.  490,  24  N.  E.  1041 ;  yorth  America 
Ins.  Co.  V.  Brim,  111  Ind,  281,  12  N.  E.  315; 
MvFarland  v.  United  States  Mut.  Aooi. 
Assp.  124  Mo.  204,  27  S.  W.  436;  Bennett  ▼. 
Lycoming  County  Mut.  Ins.  Co.  67  N.  Y. 
274;  Springfield  F.  d  M.  Ins.  Co.  ▼.  Brotwi, 
128  Pa.  392,  18  Atl.  396;  Bacon,  Ben.  Soc. 
*§  405;  2  Beach,  Ins.  §  1212. 

It  would  not  he  imjust  or  unconscionable 
to  sustain  a  defense  predicated  on  a  delay  of 
but  one  day  in  giving  notice,  when  the  time 
for  action  was  fixed  by  the  policy. 

Roehmer  v.  Knickerbocker  L.  Ins.  Co.  63 
N.  Y.  161 ;  Allemania  Ins.  Co.  ▼.  Little,  20 
111.  App.  431;  Peabody  v.  Satterlee,  166  N, 
Y.  174,  52  L.  R.  A.  966,  59  N.  E.  818. 

A  delay  of  eleven  days  without  a  reason- 
able excuse  is  fatal  to  recovery. 

Tra^k  v.  State  F.  d  M.  Ins.  Co.  29  Pa.  198, 
72  Am.  Dec.  622;  Railway  Pass.  Assur.  Co. 
v.  Burwell,  44  Ind.  460;  Roumage  v.  Me- 
chanics' F.  Ins.  Co.  13  N.  J.  L.  113;  Cornell 
v.  Milwaukee  Mut.  F.  Ins.  Co.  18  Wis.  388; 
Pickel  V.  Pheniw  Ins.  Co.  119  Ind.  291,  21  N. 
E.  898;  Ermenirout  v.  Qirard  F.  d  M.  Ins. 
Co.  63  Minn.  306,  30  L.  R.  A.  346,  65  N.  W. 
635 ;  Brown  v.  London  Assur.  Corp.  40  Hun, 
101;  Whitehurst  v.  North  Carolina  Mut. 
Ins.  Co.  62  N.  C.  (7  Jones,  L.)  435,  78  Am. 
Dec.  246;  Foster  v.  Fidelity  d  C.  Co.  99  Wis. 
447,  40  L.  R.  A.  833,  76  N.  W.  69;  Quintan 
V.  Providence  Washington  Ins.  Co.  133  N.  Y. 
356,  31  N.  E.  31 ;  Peabody  v.  Satterlee,  166 
N.  Y.  174,  52  L.  R.  A.  966,  59  N.  E.  818; 
Parsons  v.  Queen  Ins.  Co.  43  U.  C.  Q.  B.  271, 
4  Ont.  App.  Rep.  103;  La  Force  v.  Williams 
City  F.  Ins.  Co.  43  Mo.  App.  518;  Weed  v. 
Hamburg-Bremen  F.  Ins.  Co.  133  N.  Y.  394, 
31  N.  E.  231;  Ininan  v.  Western  F.  Ins.  Co. 
12  Wend.  462 ;  Edwards  v.  Lycoming  County 
Mut.  ins.  Co.  76  Pa.  378. 

Parties  may,  by  agreement,  limit  the  time 
within  which  suit  must  be  brought. 

Hong  Sling  v.  Royal  Ins.  Co.  8  Utah,  135, 
30  Pac.  308;  2  May,  Ins.  4th  ed.  §  465;  1 
Beach,  Ins.  §  298;  German  F.  Ins.  Co.  v. 
Bullene,  51  Kan.  764,  33  Pac.  467;  State  Ins. 
Co.  V.  Stoffels,  48  Kan.  205,  29  Pac.  479; 
Oakland  Home  Ins.  Co.  v.  Allen,  1  Kan.  App. 
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108,  40  Pac.  928 ;  State  Ins.  Co,  t.  Meesman, 
2  Wash.  469,  27  Pac  77. 

Bartolii  J.,  delivered  the  opinion  ot  the 
court: 

This  action  wa«  brought  to  recover  the 
amount  claimed  to  be  due  on  an  accident  in- 
surance policy  issued  by  the  defendant  com- 
pany to  Charles  Meyer,  the  deceased,  whppe 
estate  the  plaintiff  was  appointed  to  admin- 
ister. 

The  facts,  as  set  out  in  the  amended  com- 
plaint, are  that  Charles  Meyer  was  insured 
in  the  defendant  company,  by  an  accident 
policy,  for  $500,  ksued  <hi  (h-  about  May  16, 
1899 ;  that  on  June  29,  1900,  Meyer  was  acci- 
dentally and  instantly  killed  at  or  near 
Kemmerer,  Wyoming;  that  deceased  was 
unmarried,  and  left  surviving  him  no  friends 
or  relatives,  except  the  plaintiff,  his  cousin, 
who  was  then,  and  ever  since  has  been,  a 
resident  of  Salt  Lake  City,  Utah ;  that  said 
town  of  Kemmerer  is  234  miles  from  Salt 
Lake  City;  that  plaintiff  learned  of  the 
death  of  Meyer  for  the  first  tmie  in  October 
1,  1900 ;  that,  by  reason  of  plaintiff  being  in 
poor  circumstances  financially,  she  was  im- 
able  to  have  hds  body  disinterred  and 
brought,  with  his  personal  effects,  to  Salt 
Lake  City;  that  on  or  about  February  15, 
1901,  plaintiff  procured  the  personal  effects, 
including  said  insurance  policy,  prior  to 
which  date  the  existence  of  said  policy  was 
not  known  to  her;  that  on  February  23, 
1901,  she  gave  notice  to  the  defendant  of 
said  Meyer's  death,  and  made  demand  for 
payment  of  said  policy,  which  demand  was 
refused  by  defendant,  because  notice  had 
not  been  sent  to  defendant,  and  no  proof  of 
death  had  been  made,  within  two  months 
after  the  death;  that  as  soon  as  plaintiff 
was  able  to  procure  legal  assistance  to  that 
end,  to  wit.  May  1,  1901,  she  procured  and 
sent  defendant  due  proofs;  and  that  there- 
upon payment  of  the  policy  was  again  re- 
fused, because  the  proofs  were  not  made 
within  the  specified  time.  It  is  then  alleged 
that  Meyer  duly  conformed  and  complied 
with  all  the  provisions  of  the  policy;  that 
the  policy  was  in  force  and  effect  at  the  time 
of  his  death;  that  she  was  duly  appointed 
administratrix  of  his  estate  in  Maj,  1901,  by 
the  district  court  of  Salt  Lake  county. 
Judgment  was  demanded  in  the  sum  of  $500. 
To  this  amended  complaint  the  defendant 
demurred,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained,  and, 
the  plaintiff  failing  to  amend  her  complaint 
within  ten  days,  as  ordered  by  the  court, 
judgment  was  entered  for  the  defendant, 
and  the  plaintiff  has  appealed  to  this  court. 

The  appellant  contends  that  the  complaint 
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Btates  a  good  cause  of  action,  and  that  the 
court  erred  in  suataining  the  demurrer. 

The  defense  is  hased  upon  the  ground  that 
there  was  neither  notice  of  the  fatal  acci- 
dent given,  nor  proof  of  death  furnished  to 
the  oompanj,  within  the  time  limited  hy  the 
policy.  The  policy,  so  far  as  material  here, 
provides:  "Immediate  written  notice  shall 
be  given  to  the  company  at  Detroit,  Michi- 
gan, of  any  accident  and  injury  or  sickness 
for  which  claim  is  made,  with  full  particu- 
lars thereof,  and  full  name  and  address  of 
the  insured.  Direct  and  positive  proof  of 
death  .  .  .  must  also  be  furnished  to 
said  company,  at  Detroit,  Michigan,  within 
two  months  from  the  time  of  death  .  .  ., 
else  all  claims  based  thereon  shall  be  forfeit- 
ed." If,  imder  all  circumstances,  these  pro- 
visions must  be  literally  complied  with,  then 
the  defense  in  this  case  is  well  founded,  for 
it  is  not  controverted  that  no  immediate  no- 
tice of  the  accident  was  given,  and  that  no 
proof  of  death  was  made  within  two  months 
of  the  death.  The  provisions  are  such  as  are 
usually  contained  in  insurance  policies,  and 
if  they  were  to  be  rigidly  enforced,  no  mat- 
ter how  unusual  or  peculiar  the  drcumstaa- 
ces  of  a  particular  case,  then,  indeed,  they 
would  prove  a  pitfall  or  snare  to  the  un- 
wary. They  are  intended,  however,  for  no 
such  purpose.  They  constitute  conditions 
subsequent,  and,  as  said  in  Broum  v.  Frater- 
nal Acci.  A880.  18  Utah,  266,  65  Pac.  63,  by 
this  court:  "Doubtless  the  purpose  of  such 
conditions  in  a  policy  is  to  afford  the  insurer 
an  opportunity  within  a  reasonable  time 
after  the  occurrence  to  inquire  into  the 
cause  of  the  accident,  and  ascertain  the  sur- 
rounding facts  and  circumstances  while 
fresh  in  the  memory  of  witnesses,  so  as  to 
determine  whether  or  not  liabilily  under  the 
oontiact  exists.  The  condition  in  the  pol- 
icy, requiring  notice  to  be  given  within  a 
specified  time,  with  full  particulars  of  the 
accident,  operates  upon  the  contract  of  in- 
surance only  after  the  fact  of  the  accident. 
It  is  a  condition  subsequent,  and  must  there- 
fore receive  a  reasonable  and  liberal  con- 
struction in  favor  of  the  beneficiary  under 
the  contract." 

In  the  case  at  bar  the  beneficiaiy  was  not 
aware  of  the  death  of  the  insured  until  about 
three  months  after  it  occurred,  was  distant 
234  miles  from  the  place  of  the  accident  and 
death,  and  was  not  aware  of  the  existence 
of  the  policy  until  over  seven  months  after 
the  fatal  occurrence.  Being  thus  ignorant 
of  these  things,  how  could  she  comply  liter- 
ally with  the  terms  of  the  policy  a&  to  notice 
and  proof?  How  could  she  give  "full  par- 
ticulars" of  an  accident  the  occurrence  of 
which  was  not  within  her  knowledge,  or  the 
"full  name  and  address  of  the  insured"  when 
62  L.  R.  A. 


she  knew  nothing  of  the  insurance?  We 
cannot  assume  that  the  parties  to  the  insur- 
ance contract  intended  such  absurdities. 
The  contracting  parties  doubtless  intended 
that  notice  and  proof  should  be  furnished  at 
the  earliest  practicable  time  after  the  hap- 
pening of  an  accident  and  injury  for  which 
liability  would  be  claimed,  so  that  the  real 
facts  of  the  case  could  be  ascertained  by  the 
insurer  before  time  had  effaced  them  from 
the  memory  of  witnesses.  The  word  "im- 
mediate," under  such  circumstances  as  are 
disclosed  in  this  record,  cannot  be  construed 
as  excluding  all  intervening  time  between 
the  occurrence  of  the  death  and  the  giving 
of  notice.  It  does  not,  by  any  fair  construc- 
tion of  the  policy,  mean  instantly,  but  "im- 
mediate notice"  means  notice  within  a  rea- 
sonable time,  under  all  the  circumstances  of 
each  particular  case,  and  no  doubt,  ordina- 
rily, unless  there  are  circumstances  excusing 
delay,  the  notice  should  be  given  at  once. 
It  would,  however,  be  both  an  unreasonable 
and  unfair  interpretation  to  hold  that,  as 
used  in  the  policy,  the  word  "immediate"  re- 
quired the  doing  of  a  thing  impossible  for 
the  beneficiary  to  do.  Such  provisions  must 
receive  reasonable  construction  in  favor  of 
the  beneficiary. 

May,  in  his  work  on  Insurance,  vol.  2,  9 
462,  says:  "If  the  notice  be  required  to  be 
'forthwith,'  or  *as  soon  as  possible,'  or  'im- 
mediately,' it  will  meet  the  requirement  if 
given  with  due  diligence  under  the  circum- 
stances of  the  case,  and  without  unnecessary 
and  unreasonable  delay,  of  which  the  jury 
are  ordinarily  to  be  the  judges.  To  give  the 
word  a  literal  interpretation  would  in  most 
cases  strip  the  insured  of  all  hope  of  indem- 
nity, and  policies  of  insurance  would  become 
practically  engines  of  fraud." 

In  Kentzler  v.  American  Mut.  Aooi,  Aaso. 
88  Wis.  689,  60  N.  W.  1002,  it  was  said: 
"In  case  of  an  injury  or  disability  not  re- 
sulting in  death,  such  notice  affords  the  as- 
sociation an  opportunity  to  ascertain  the  ex- 
act condition*  of  the  person  and  apply  the 
most  effectual  remedy.  But  in  case  of  death 
there  can  be  no  remedy,  and  the  only  object 
of  the  notice  is  to  secure  evidence  of  iden- 
tity. What  is  meant  by  giving  notice  'im- 
mediately after  the  accident  occurs?'  Does 
it  mean,  in  the  language  of  Webster:  *In 
an  immediate  manner;  without  intervention 
of  anything;  .  .  .  without  interval  of 
time;  without  delay;  instantly?'  If  the 
contract  is  to  be  thus  literally  construed, 
compliance  by  the  beneficiary  would  seldom 
be  possible.  But  courts,  looking  at  the  sub- 
stance of  contracts  and  statutes,  have,  dur- 
ing the  last  two  centuries,  repeatedly  de- 
clared that  'the  word  "immediately,"  al- 
though  in  strictness  it  excludes  all   mean 
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times,  jet,  to  make  good  the  deeds  and  in- 
tents of  parties,  it  shall  be  construed  such 
convenient  time  as  is  reasonably  requisite 
for  doing  the  thing.' " 

So,  in  Solomon  v.  Continental  F,  Ina,  Co, 
160  N.  Y.  596,  46  L.  R.  A.  682,  55  N.  E.  279, 
where  the  plaintiff  did  not  obtain  the  policy 
until  about  fifly  days  after  the  fire,  and  was 
not  aware  of  its  contents,  it  was  said: 
"Whether,  under  all  the  circimistances,  im- 
mediate notice  was  given  within  the  mean- 
ing of  the  policy,  when  fairly  construed,  was 
the  question  to  be  determined  in  this  case. 
The  word  'immediate,'  like  'forthwith,'  does 
not  moan  instantly,  but  immediate  notice  is 
notice  within  a  reasonable  time.  In  deter- 
mining what  was  a  reasonable  time,  it  was 
necessary  for  the  referee  to  take  into  consid- 
eration the  situation  of  the  plaintiff  and  all 
the  circumstances  by  which  he  was  sur- 
rounded. If  they  justify  him  in  finding 
that  the  plaintiff  used  due  diligence  in  dis- 
covering the  policy,  in  ascertaining  what  it 
required,  and  in  preparing  and  serving  the 
notice  of  loss,  then  the  referee  was  justified 
in  determining  that  the  notice  was  sufficient 
under  the  provisions  of  the  policy."  ifo- 
farland  v.  United  States  Mut.  Acci,  Aaao, 
124  Mo.  204,  27  S.  W.  436;  Kofirad  v.  Union 
Casualty  d  Surety  Co,  49  La.  Ann.  636,  21 
So.  721 ;  Richardson  v.  End,  43  Wis.  316. 

In  this  case  there  is  no  question  that  all 
the  conditions  of  the  policy  were  complied 
with  by  the  deceased  up  to  the  time  of  his 
death.  Those  were  conditions  precedent  for 
the  purpose  of  continuing  the  policy  in  force 
and  effect,  and  to  them  a  more  strict  rule 
of  construction  is  applicable.  But  where 
precedent  conditions  were  all  performed, 
courts  are  not  inclined,  by  a  very  harsh  and 
technical  construction,  -to  deprive  the  bene- 
ficiary of  the  benefit  of  a  liability,  because  of 
a  failure  to  do  an  impossible  thing  which 
was  never  in  the  minds  or  contemplation  of 
the  contracting  parties.  Forfeitures  are 
not  favored  in  law,  and  will  not  be  aided  by 
interpretation. 

Such  a  defense  as  the  one  herein  is  purely 
technical.  The  risk  of  the  insurer  was 
neither  increased  nor  in  any  way  jeopardized 
by  the  failure  of  the  beneficiary  to  comply 
literally  with  conditions  of  which  she  had  no 
knowledge.  The  defendant  received  the  con- 
sideration for  the  indenmity  as  provided  in 
the  contract,  and  it  has  no  cause  to  complain 
if  the  harsh  and  technical  meaning  which  it 
now  seeks  to  place  upon  the  conditions  as  to 
notice  and  proof  of  loss  be  rejected.  The 
construction  thus  put  upon  the  conditions  in 
question  secures  to  the  defendant  every  ad- 
vantage and  benefit  to  which  it  is  entitled, 
and  which  was  intended  by  the  provisions  of 
the  policy.  In  such  a  case,  and  under  such 
62  L.  R.  A. 


circumstances,  the  benefidaiyis  not  required 
to  do  what  amounts  to  an  impossibility,  but 
must  perform  the  conditions  sube«iuent 
within  a  reasonable  time  after  obtaining 
knowledge  of  the  existence  of  the  p<^icy,  or 
after  such  knowledge  could,  by  the  exercise 
of  due  diligence,  have  been  obtained.  Up  to 
the  time  of  the  knowledge  of  the  accident 
and  discovery  of  the  policy,  such  a  benefi- 
ciary is  not  in  default,  and  if  after  that  he 
gives  notice  of  the  accident  and  proof  of  the 
death  within  a  reasonable  time,  or  within  the 
time  limited  in  the  policy,  it  will  be  a  com- 
pliaAoe  with  the  intention  and  requironents 
of  his  oontracL  Before  that  time  it  is  im- 
possible f<M*  him  to  furnish  proof  of  the  par- 
ticulars and  circumstances  surrounding  the 
accident,  required  by  the  policy,  and  to  hold 
that,  because  of  the  failure  to  do  so,  his 
rights  under  the  contract  were  forfeited, 
would  be  alike  unfair  and  unjust. 

In  Woodmen  Acoi.  Asso,  v.  Pratt,  62  Neb. 
673,  65  L.  R.  A.  291,  87  N.  W.  646,  it  was 
said:  "When  a  time  is  fixed  in  a  pc^cy  of 
accident  insurance  for  the  giving  of  notice 
of  an  accident  and  injury  resulting  there- 
from for  whidi  indemnity  is  claimed,  with 
the  particulars  thereof,  which  is  reascmable 
in  its  character,  this  will  be  regarded  as  a 
condition  precedent  to  be  complied  with  be- 
fore recovery  can  be  had;  but  when,  because 
of  circumstances  and  conditions  surrounding 
the  transaction,  obstacles  or  causes  exist  pre- 
venting and  rendering  impossible  the  per- 
formance of  the  act  within  the  time  stipu- 
lated, the  act  may  be  performed  thereafter, 
end  the  beneficiary  will  be  excused  for  the 
failure,  if  done  within  a  reasonable  time,  or 
within  the  time  stipulated  after  the  obstadt: 
or  cause  preventing  prior  compliance  ceases 
to  exist;  the  question  of  the  sufficiency  of 
the  excuse  offered,  and  the  reasonableness  of 
the  time  in  which  the  act  is  performed,  to  be 
determined  according  to  the  nature  and  cir- 
cumstances of  each  individual  case,  the  ben- 
eficiary in  all  cases  being  required  to  act 
with  due  diligence  and  without  laches  on  his 
part." 

So,  in  McElroy  v.  John  Hancock  Mut.  L. 
Ins.  Co,  88  Md.  137,  41  Atl.  112,  referring  to 
the  conditions  of  a  policy  requiring  notice 
and  proof  within  a  time  limited,  the  court 
said :  ''It  is  perfectly  clear  that  the  rule  was 
made  for  the  ordinary  cases  where  the  exist- 
ence of  the  policy  and  the  death  of  the  in- 
sured are  known,  or  might  or  should  be 
known,  in  time  to  comply  with  the  rule.  It 
cannot  reasonably  be  supposed  that  the 
holder  of  the  policy  could  be  required  to  give 
proof  of  a  fact  of  which  he  wss  himself  ig- 
norant. 'To  decide  that  one  was  not  duly 
diligent,  and  that  he  lost  his  right  as  benefi- 
ciary because  he  did  not  give  notice  of  a  pol- 
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icy  of  which  be  knew  nothing,  would  he  more 
strict  and  exigent  than  in  our  opinion  the 
language  of  the  policy  requires.  There  was 
timely  notice  given  aiter  the  fact  of  insur- 
ance came  to  the  knowledge  of  the  plaintiff. 
This  delay  in  finding  the  policy  was  not 
strange  and  unexceptional.  On  the  contrary, 
it  appears  to  have  been  entirely  consistent 
with  good  faith.'" 

In  Trippe  v.  Provident  Fund  Boo,  140  N. 
Y.  23,  22  L.  R.  A.  432,  35  N.  E.  316,  it  was 
observed:  *The  plaintiff  was  the  widow  of 
the  deceased,  and  the  beneficiary  named  in 
the  certificate.  She  was  the  <Mily  party  in- 
terested in  the  enforcement  of  the  contract 
and  who  could  give  the  notice,  and  she  could 
not  give  it,  within  the  meaning  of  the  condi- 
tion, until  she  had  knowledge  of  the  facts 
whidi  she  was  bound  to  communicate.  To 
hold  that  the  plaintiff  was  bound  to  give  no- 
tice of  the  death  of  her  husband,  with  full 
particulars,  before  she  had  sny  knowledge  of 
the  facts,  would  be  to  require  her,  by  a  tech- 
nical and  literal  construction,  to  do  an  im- 
possible thing,  which  was  not  within  the  in- 
tention of  the  parties  when  the  contract  was 
made.-*'  Phillips  v.  United  States  Benev. 
Soe.  120  Mich.  142,  79  N.  W.  1 ;  Insurance 
Companies  v.  Boykin,  12  Wall.  433,  20  L.  ed. 
442;  McNally  v.  Phatniw  Ins,  Co.  137  N.  Y. 
389,  33  N.  E.  476;  Carpenter  v.  German 
Amenean  Ins.  Co,  136  N.  Y.  298,  31  N.  E. 
1015;  Olohe  Acci.  Ins.  Co,  v.  Geriseh,  163  111. 
625,  45  N.  E.  563. 

That  the  beneficiary  in  this  case  acted  with 
due  diligence  after  the  discovery  of  the  pol- 
icy, we  think  is  clear  from  the  facts  alleged 
in  the  complaint,  which,  for  the  purposes  of 
this  decision,  must  be  assumed  to  have  been 
admitted  to  be  true  by  the  filing  of  the  de- 


murrer. The  notice  of  the  accident  and  proof 
of  death,  with  the  particulars  required,  ap- 
pear to  have  been  given  and  furnished  within 
a  reasonable  time  after  she  obtained  the  pol- 
icy  and  learned  that  she  was  entitled  to  the 
benefit.  As  the  policy,  in  the  event  of  death, 
was  payable  to  the  insured's  estate,  execu- 
tors, or  administrators,  it  became  necessary 
for  her  to  be  appcMnted  administratrix  before 
she  could  proceed  in^a  lawful  manner,  and 
this  necessarily  caused  some  delay.  Consid- 
ering the  facts  and  circumstances,  however, 
we  cannot  say  that,  under  our  laws,  she  was 
guilty  of  laches  in  securing  her  appointment 
as  administratrix,  or  in  furnishing  the  com- 
pany the  necessary  proofs,  or  in  instituting 
this  suit.  Where  such  a  policy  contains  an 
agreement  on  the  part  of  the  insurer  that,  in 
the  event  of  the  death  of  the  insured,  the  in- 
demnity shall  be  paid  to  his  legal  representa- 
tives, the  conditions  subsequent  as  to  notice 
and  proof  within  a  certain  time  must  not,  in 
the  absence  of  express  language  to  that  ef- 
fect, be  held  to  apply  to  them.  If  they  act 
without  unreasonable  delay,  it  is  sufficient. 
Globe  Acci,  Ins,  Co,  v.  Gerisoh,  163  111.  625, 
45  N.  £.  563;  Provident  L,  Ins,  d  Invest,  Co, 
V.  Baum,  29  Ind.  236.  We  are  of  the  opinion 
that  the  complaint  states  a  cause  of  action, 
and  that  the  demurrer  was  erroneously  sus- 
tained. 

The  judgment  must  therefore  he  reversed, 
with  costs,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  overrule  the 
demurrer  and  proceed  in  accordance  here- 
with. 

It  is  so  ordered. 

Baskln,  Ch.  J.,  and  MoCarty,  J.,  concur. 
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V. 

PACIFIC    MUTUAL    LIFE    INSURANCE 
COMPANY,  Plff.  in  Err, 


(. 


.W.  Va. ) 


•1.  Only  a  rlffht  of  examination,  as  to 
am  Injured  person  entitled  to  a  weekly 
Indemnity  under  an  accident  iDsurance  policy, 
is  conferred  upon  the  company  Issuing  the 
policy,  by  the  following  clause  contained 
therein :  "Any  medical  adviser  of  the  com- 
pany shall  be  allowed  to  examine  the  person 
or  body  of 'the  insured  in  respect  to  any  in- 

*Headnotes  by  PorrENBABGKB,  J. 


Jury,  or  cause  of  death  in  such  manner  and  at 
such  times  as  he  may  require.*' 

22.  The  relation  of  ntaater  and  aerrant 
sabMlata  between  the  company  and  Its  medi- 
cal adrlser  in  the  exercise  of  such  right  of 
examination,  and  the  company  must  answer 
for  injuries  resulting  from  the  negligence  or 
misconduct  of  its  agent  In  the  premises. 

3.  ThonKh  tl&e  Inanred  Is  not  bound 
to  anbmlt  to  such  examination,  and  may 
refuse  at  the  risk  of  loss  of  his  indemnity,  or 
of  litigation  on  account  of  his  refusal,  he  may 
submit  to  It  without  losing  his  right  to  ex- 
act care  and  skill  In  its  exercise;  and  it  is 
no  defense  to  his  action  that  he  consented  to 
examination  in  a  particular  manner,  If  he  did 
so  In  pursuance  of  a  request  or  demand  that 
it  be  so  made. 


NoTB. — For  a  case  in  this  series  holding  that 
a  physician  acting  for  defendant  in  making  a 
physical  examination  of  plaintiff  In  an  action 
for  personal  injuries  is  an  independent  con- 
tractor, and  not  a  serrant  or  agent,  so  as  to 
62  L.  R.  A. 


charge  defendant  with  liability  for  bis  acts,  see 
Pearl  v.   West  End  Street  R.  Co.  49  L.  R.  A. 
826,  with  note  on  obeying  or  disobeying  physi- 
cian   as    affecting    remedy    of    Injured    pers(^[^ 
against  one  who  injured  him.  3 
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4.  Betfr««ift  tlie'pliyatctan  and  tlie  tn- 
sured,  in  such  case,  the  law  goyerning  the 
relations  of  physician  and  patient  does  not 
apply. 

5.  IVl&ere  the  injury  of  tl&e  Inanred  la 
n  aprnln  of  the  foot,  requiring  a  plaster 
cast  or  similar  appliance  to  hold  the  injured 
ligaments  In  place  until  they  heal  or  regain 
strength,  and  the  agent,  In  making  the  ex- 
amination, removes,  and  fails  to  replace,  such 
appliance,  and  injury  results  therefrom,  he  is 
guilty  of  negligence  for  which  his  principal 
must  answer  in  damages. 

6.  The  Gonrt  properly  refnse*  an  In- 
•trnvtlon  to  the  effect  that  the  Jury,  In 
passing  upon  the  testimony  of  a  party,  may 
take  Into  consideration  his  situation  and  in- 
terest in  the  result  of  the  verdict  and  all  the 
circumstances  surrounding  him,  and  give  to 
It  only  such  weight  as  they  may  deem  it 
fairly  entitled  to,  when  a  witness  against 
him  Is  deeply  Interested  In  a  moral  sense,  and. 
no  such  direction  as  to  his  testimony  Is  In- 
cluded. 

(May  2,  1903.) 

ERROR  to  the  Circuit  Court  for  Cabell 
County  to  review  a  judgment  in  favor 
of  plaint i  If  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  negligence  for  which  defend- 
ant was  responsible.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simma  A  Enalow»  for  plaintiff 
in  error: 

The  injury  complained  of  is  not  that  Dr. 
Hughes,  as  medical  adviser,  was  guilty  of 
malpractice,  but  that  the  agent  of  the  com- 
pany, in  removing  the  plaster  cast  from  the 
injured  foot,  with  knowledge  of  all  of  the 
facts  connected  with  it,  was  negligent,  and 
from  such  negligence  the  injury  occurred. 

Khoades  v.  Chesapeake  d  0.  H.  Co.  40  W. 
Va.  494,  56  L.  R.  A.  170,  39  S.  E.  209. 

Messrs,  Harvey,  Wiatt,  A  Switser  for 
defendant  in  error. 

Polfenbarser,  J.,  delivered  the  opinion 
of  the  court: 

On  the  30th  day  of  September,  1898, 
George  H.  Tompkins,  a  resident  of  Clifton 
Forge,  Virginia,  instituted  an  action  in  the 
circuit  court  of  the  United  States  in  the  dis- 
trict of  West  Virginia  against  the  Pacific 
Mutual  Life  Insurance  Company,  a  Califor- 
nia corporation  doing  business  in  West  Vir- 
ginia, for  the  recovery  of  damages  for  an 
alleged  wrong,  on  an  alleged  cause  of  action 
accruing  to  him  in  October,  1897,  in  which 
action  he  recovered  a  judgment,  which  was 
afterwards  reversed  by  the  United  States  cir- 
cuit court  of  appeals,  and  the  action  directed 
by  said  court  to  be  dismissed  for  want  of  ju- 
risdiction, w^hich  was  accordingly  done  by 
the  said  circuit  court.  Within  one  year  after 
the  dismissal  aforesaid,  to  wit,  on  the  3d  day 
of  November,  1900,  said  Tompkins  instituted 
02  L.  R.  A. 


this  suit  in  the  circuit  court  of  Gab^l  county 
for  the  same  cause  of  action,  ailing  in  his 
declaration  the  prosecution  and  dismissal  of 
said  former  action,  and  that  this  action  was 
brought  within  one  year  after  said  dismissal. 
To  the  dedaration,  and  each  count  thereof, 
the  defendant  demurred,  after  having  had 
oyer  of  the  writ  and  return,  which  demurrer 
was  overruled,  and  thereupon  a  plea  of  not 
guilty  was  entered.  The  def^idant  pleaded 
also  the  statute  of  limitations,  and  the  plain- 
tiff was  permitted  to  file  his  replication  in 
writing  to  said  plea,  setting  up  the  pendency 
of  said  former  suit  for  the  same  cause  of  ac- 
tion, its  dismissal  for  want  of  jurisdiction, 
and  the  commencement  of  this  suit  within 
one  year  thereafter.  Trial  was  had,  and  a 
verdict  rendered  for  the  plaintin,  assessing 
his  damages  at  $2,000,  and,  after  overruling 
a  motion  to  set  aside  the  verdict,  judgment 
was  rendered  accordingly. 

Said  replication  was  filed  under  S  19  of 
chapter  104  of  the  Code  of  1899,  whidi  reads 
as  follows:  "If  any  action,  commenced 
within  due  time,  in  the  name  of  or  against 
one  or  more  plaintiffs  or  defendants,  abate 
as  to  one  of  them  by  the  return  of  no  in- 
habitant, or  by  his  or  her  death  or  marriage ; 
or  if,  in  an  action  commenced  within  due 
time,  judgment  (or  other  and  furt^r  pro- 
ceedings) for  the  plaintiffs  should  be  ar- 
rested or  reversed,  on  a  ground  which  does 
not  preclude  a  new  acticm  for  the  same 
ca,use ;  or  if  there  be  occasion  to  bring  a  new 
suit  by  reason  of  the  said  cause  having  been 
dismissed  for  want  of  security  for  costs,  or 
by  reason  of  any  other  cause,  which  oould 
not  be  plead  in  bar  of  an  action,  of  the  loss 
or  destruction  of  any  of  the  paoers  or  rec- 
ords in  a  former  suit  which  was  in  due  time, 
— in  every  such  case,  notwithstanding  the 
expiration  of  the  time  within  which  a  new 
action  or  suit  must  otherwise  have  been 
brought,  the  same  may  be  brought  within 
one  year  after  such  abatement,  dismissal,  or 
other  cause,  or  after  such  arrest  or  reversal 
of  judgment,  or  such  loss  or  destructicm,  but 
not  after." 

In  support  of  its  contention  that  the  court 
erred  in  permitting  said  replication  to  be 
filed,  the  plaintiff  in  error  relies  upon  two 
Virginia  decisions  and  one  Tennessee  deci- 
sion, and  the  defendant  in  error  relies  upon  a 
decision  of  the  Supreme  Court  of  the  United 
States  construing  the  Tenneasee  statute,  and 
an  Ohio  decision  construing  a  similar  section 
of  the  Ohio  Code.  The  first  Virginia  case  is 
Gray  v.  Berry f nan,  4  Munf.  181.  The  Vir- 
ginia statute  construed  in  that  case  provided 
that,  if  judgment  for  the  plaintiff  be  reversed 
by  error,  or  judgment  be  given  against  the 
plaintiff  upon  matter  alleged  in  arrest  of 
judgment,  that  he  take  nothing  by  his  plaint, 
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writ,  or  bill,  a  new  action  might  be  com- 
menced within  one  year  after  such  reversal 
or  judgment  against  the  piaintifif.  The  other 
case  is  that  of  Manuel  v.  Norfolk  d  W.  R, 
Co.  99  Va.  188,  37  S.  E.  957,  construing  the 
present  Viiginia  statute,  which  provides  that 
if  an  action  commenced  in  due  time  abate  by 
the  return  of  no  inhabitant  or  by  the  death 
or  marriage  of  the  defendant,  or  if,  in  such 
action,  judgment  for  the  plaintilf  be  arrested 
or  reversed  upon  a  ground  which  does  not 
preclude  a  new  acticm  for  the  same  cause,  or 
the  plaintiff  shall  proceed  in  the  wrong  form 
or  bring  the  wrong  form  of  acti«)n,  and  judg- 
ment be  rendered  against  him  solely  upon 
that  ground,  a  new  action  may  be  brought 
within  one  year  after  such  reversal  or  judg- 
ment. In  the  first  of  said  two  Virginia  cases 
a  suit  in  equity  had  been  brought  and  dis- 
missed for  want  of  jurisdiction,  and  it  was 
held  that  an  action  at  law  for  the  same  cause 
of  action  thereafter  commenced  was  not 
within  the  exception.  In  the  second,  the 
piaintifif  had  taken  a  nonsuit,  and  thereafter 
instituted  another  action  for  the  same  in- 
jury, and  it  was  held  that  that  case  was  not 
within  the  excepticm  to  the  statute  of  lim- 
itations. 

The  Tennessee  statute  reads  as  follows: 
"If  the  action  is  commenced  within  the  time 
limited,  but  the  judgment  or  decree  is  ren- 
dered against  the  plaintiff  upon  any  ground 
not  concluding  his  right  of  action,  or  where 
the  judgment  or  decree  is  rendered  in  favor 
of  the  piaintifif  and  is  arrested  or  reversed 
<m  appeal,  the  piaintifif,  or  his  representa- 
tives and  privies,  as  the  case  may  be,  may 
from  time  to  time  commence  a  new  action 
within  one  year  after  the  reversal  or  arrest." 
[Tenn.  Code  1884,  S  3449.]  The  supreme 
court  of  Tennessee,  in  Siceei  v.  Electric  Light 
Co.  97  Tenn.  252,  36  S.  W.  1090,  held  that  a 
suit  commenced  in  a  court  having  no  juris- 
diction, and  dismissed  for  want  thereof,  was 
a  nullity,  and  that  as,  in  such  case,  no  action 
had  been  commenced  within  the  meaning  of 
the  statute,  such  proceeding  did  not  prevent 
the  running  of  the  statute,  nor  bring  the  case 
within  the  exception,  lliat  is  the  contention 
of  the  piaintifif  in  error,  this  cause  of  action 
having  been  firdt  set  up  in  a  court  having  no 
jurisdicticm,  and  there  dismissed  on  that 
ground,  and  then  sued  on  in  the  state  court 
more  than  one  year  after  the  accrual  of  the 
right  of  action,  but  within  one  year  after  the 
dismissal  of  the  proceeding  in  the  Federal 
court. 

In  Smith  v.  MoNeal,  109  U.  S.  426,  27  L. 
ed.  986,  3  Sup.  Ct.  Rep.  319,  the  Supreme 
Court  of  the  United  States  construed  the 
same  Tennessee  statute,  and  arrived  at  a  con- 
clusion seemingly  in  conflict  with  that  an- 
nounced by  the  Tennessee  court.  Said  case 
62  L.  R.  A. 


was  decided  in  1883,  and  the  Tennessee  case 
of  Stceet  V.  Electric  Light  Co.  in  1896,  and, 
strange  to  say,  the  Tennessee  court  did  not 
even  notice  the  former  decision  of  a  similar 
question  upon  the  same  statute  by  the  Su- 
preme Court  of  the  United  States.  There  is 
a  distinction  between  the  two  cases,  however. 
In  Smith  v.  McNeal  the  dismissal  was  for 
want  of  the  allegation  of  a  jurisdictional 
fact  which  actually  existed,  and  which,  if 
alleged,  would  have  given  jurisdiction.  In 
the  Tennessee  case  the  former  action  had 
been  brought  in  a  court  in  which  jurisdic- 
tion could  not  have  been  shown  in  the  decla- 
ration. The  construction  given  the  statute 
in  Sweet  v.  Electric  Light  Co,  may  be  said  to 
find  some  countenance  in  the  opinion  deliv- 
ered by  Mr.  Justice  Woods  in  Smith  v.  Mc- 
Neal, where  it  is  said :  ''Cases  might  be  sup- 
posed, perhaps,  where  the  want  of  jurisdic- 
tion in  the  court  was  so  clear  that  the  bring- 
ing of  a  suit  therein  would  show  such  gross 
negligence  and  indifiference  as  to  cut  the 
party  off  from  the  benefit  of  the  saving  stat- 
ute; as,  if  an  action  of  ejectment  should  be 
brought  in  a  court  of  admiralty,  or  a  bill  in 
equity  should  be  filed  before  a  justice  of  the 
peace." 

The  latest  case  bearing  upon  the  question 
is  Pittsburgh,  C.  C.  d  St,  L.  R.  Co.' v.  Bemis, 
64  Ohio  St.  26,  59  N.  E.  745,  decided  in  Jan- 
uary, 1901,  construing  the  Ohio  statute, 
which  reads  as  follows:  "If,  in  an  action 
commenced,  or  attempted  to  be  commenced, 
in  due  time,  a  judgment  for  the  piaintifif  be 
reversed,  or  if  the  piaintifif  fail  otherwise 
than  upon  the  merits,  and  the  time  limited 
for  the  commencement  of  such  action  has,  at 
the  date  of  su^h  reversal  or  failure,  expired, 
the  piaintifif,  or,  if  he  die  and  the  cause  of  ac- 
tion survive,  his  representatives  may  com- 
mence a  new  action  within  one  year  after 
such  date;  and  this  provision  shall  apply  to 
any  claim  asserted  in  any  pleading  by  a  de- 
fendant." [Bates's  Anno.  Stat.  S  4991.] 
There,  the  status  of  the  case  was  very  much 
like  that  of  this  one.  The  action  had  first 
been  brou/jht  in  the  Federal  court  and  dis- 
missed for  want  of  jurisdiction,  and  then 
brought  in  the  state  court,  and  it  was  held 
that  the  right  of  action  was  within  the  sav- 
ing clause  of  the  statute  of  limitations.  The 
opinion  delivered  is  very  exhaustive,  and 
shows  that  the  matter  has  been  thoroughly 
considered.  It  analyzes  fully  the  opinions 
in  Smith  v.  McNeal  and  Sweet  v.  Electric 
Light  Co,,  construing  the  similar  Tennessee 
statute.  Among  other  things,  that  opinion 
says:  "In  no  text-book,  and  in  no  reported 
case  cited  to  us  save  Sweet  v.  Electric  Light 
Co,  97  Tenn.  252,  36  S.  W.  1090,  is  there  any 
statement  or  intimation  that  the  question  ot 
the  jurisdiction  of  the  court  has  any  potez^C 
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whaterer  in  determining  what  is,  and  what 
is  not,  an  action ;  and  we  are  convinced  that 
in  Ohio,  whatever  may  be  the  rule  elsewhere, 
there  is  no  authority  for  the  distinction 
which  counsel  seek  to  draw;  and  we  are 
equally  clear  that  it  rests  upon  no  substan- 
tial groimd." 

Our  statute  seems  to  be  s<»newhat  broader, 
or,  to  say  the  least,  more  positive  and  affirm- 
ative in  the  expression  of  the  width  of  its 
scope,  than  any  of  the  other  statutes;  for  it 
says:  "If  there  be  occasi<m  to  bring  a  new 
suit  by  reason  of  the  said  cauae  having  been 
dismissed  for  want  of  security  for  costs,  or 
by  reason  of  any  other  cause,  whidi  oould 
not  be  pleaded  in  bar  of  an  action/'  a  new 
action  may  be  brought  within  one  year  after 
the  dismissal.  It  is  a  highly  remedial  stat- 
ute, and  ought  to  be  liberally  construed  for 
the  accomplishment  of  the  purpose  for  which 
it  was  designed,  namely,  to  save  one,  who 
has  brought  his  suit  within  the  time  limited 
by  law,  from  lose  of  his  right  of  action  by 
reason  of  accident  or  inadvertence;  and  it 
would  be  a  narrow  construction  of  that  stat- 
ute to  say  that,  because  a  plaintiff  had,  by 
mistake,  attempted  to  assert  his  right  in  a 
court  having  no  jurisdiction,  he  is  not  en- 
titled to  the  benefit  of  it.  In  this  connecticm, 
Lawrence  v.  Winifrede  Coal  Co,  48  W.  Va. 
130,  35  S.  E.  025,  is  relied  upon  by  plaintiff 
in  error.  That  was  a  case  in  which  the  plain- 
tiff failed,  after  having  brought  his  suit,  to 
file  his  declaration  within  three  months,  by 
reason  of  which  his  action  was  dismissed  at 
rules.  He  claimed  the  benefit  of  said  S  10  of 
chapter  104  of  the  Code  of  1800,  and  it  was 
held  that  he  was  within  the  letter  of  it,  but 
that  he  could  not  claim  the  benefit  of  it  for 
the  reason  that  the  dismissal  was  wholly 
imputable  to  his  voluntary  abandonment  of 
the  suit.  In  the  opinion  of  the  court,  deliv- 
ered by  Judge  Brannon,  it  is  said:  "He 
either  intentionally  abandoned  his  first  suit, 
or  neglected  it,  which  operated  in  law  to  dis- 
continue it.  It  is  a  voluntary  dismissal,  or 
call  it  a  discontinuance,  by  reason  of  the 
plaintiff's  nonaction."  Here  it  cannot  be 
said  that  the  plaintiff  below  had  voluntarily 
dismissed  his  former  action  in  the  Federal 
court,  for  he  prosecuted  it  to  a  final  judg- 
ment and  defended  the  writ  of  error  in  the 
appellate  court,  and  went  out  of  the  court, 
not  by  reason  of  his  failure  to  prosecute,  but 
by  force  of  the  strong  hand  of  the  court,  pro- 
nouncing the  law  against  him  on  the  ques- 
tion of  jurisdiction.  The  two  cases  are  not 
analogous  unless  we  adopt  the  reasoning  of 
the  Tennessee  court  whereby  a  distinction  is 
made  upon  the  very  narrow  and  technical 
grounds  which  have  been  declared  by  an- 
other reputable  court,  upon  an  apparently ' 
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more  mature  and  thorough  oonaideration,  to 
be  unsound. 

In  support  of  the  demand  set  up  in  this 
acti<m,  the  principles  of  law  imposing  upon 
a  master  liability  for  the  acts  of  his  agent 
are  relied  upon;  it  being  insisted  that  the 
injury  for  which  damages  are  claimed  from 
the  defendant  is  the  result  of  a  negligent  act 
of  the  defendant  by  its  agent.  Defendant  be- 
low (plaintiff  in  error)  insists  that  the  in- 
jurious act,  if  done  by  its  agent,  was  outside 
of  the  scope  of  his  agency  or  authority. 
Theee  c6ntentions,  upon  the  peculiar  facts 
involved,  present  a  novel  case,  and  a  question 
rather  difficult  of  solution. 

T<»npkins,  a  brakeman  on  the  Chesapeake 
&  Ohio  Railway,  holding  an  insurance  policy 
issued  by  the  defendant  company,  providing, 
among  other  things,  for  the  payment  of  a 
weekly  indemnity  of  $10,  in  case  of  such  in- 
jury, by  external,  violent,  and  accidental 
means,  as  should,  independently  of  all 
other  causes,  immediately,  continuously^  and 
wholly  disable  and  prevent  him  frcnn  engag- 
ing in  any  work  or  occupation  for  wages, 
stepped  on  a  peach  seed  at  Huntington,  West 
Virginia,  on  the  2d  day  .of  July,  1807,  where- 
by his  right  foot  and  ankle  were  so  wrenched 
and  sprained  that,  after  having  subsequently 
made  three  trips  as  brakeman,  the  injury  re- 
quired attention,  and  his  physician  placed 
his  foot  in  a  plaster  of  paris  cast  to  keep  it 
and  the  muscles  and  ligaments  rigidly  in  a 
certain  position,  upon  the  theory  that  the  lig- 
aments supporting  the  lower  part  of  the  foot 
had  been  badly  stnined,  lacerated,  or  broken 
loose,  and  must  be  in  some  way  held  in  place 
long  enough  to  permit  them  to  heal  and  re- 
gain sufficient  strength  to  support  the  lower 
part  of  the  foot.  This  was  done  by  Dr.  George 
S.  Bonner,  of  Clifton  Forge,  on  or  about  the 
5th  day  of  September,  1807,  who  says  his 
ccmclusion,  upon  his  diagnosis,  was  that  the 
injury  wns  "nothing  more  than  the  weakness 
which  usually  follows  a  sprain,  and  the  sus- 
ceptibility to  rheumatism,  or  scMuething  of 
that  sort."  On  or  about  the  8th  day  of  Oc- 
tober, 1807,  said  cast  was  taken  off  by  Dr. 
James  F.  Hughes,  who  was  the  examining 
surgeon  or  medical  adviser  of  the  insurance 
company,  and  had  come  to  Tcmipkins'  house 
for  the  purpose  of  making  an  examination  of 
Tompkins  in  respect  to  the -injury,  under  a 
clause  in  the  policy  requiring  the  insured  to 
allow  such  examination  in  such  manner  and 
at  such  times  as  the  medical  adviser  migfit 
require.  After  making  the  examination.  Dr. 
Hughes  left  without  replacing  the  cast  or 
putting  on  another,  and  the  plaintiff's  foot 
soon  became  worse,  and  he  has  partially  lost 
the  use  of  it,  although,  after  the  lapse  of  con- 
siderable time,  an  effort  was  made  to  restore 
it  to  health  and  strength  by  again  encasing 
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it  as  before,  and  other  treatment.  There  Ib 
sharp  conflict  as  to  what  occurred  between 
the  plaintiff  and  Dr.  Hughes  at  the  time  the 
examination  was  made;  the  claim  on  the 
part  of  Tompkins  being  that  the  casing  was 
taken  off  against  his  protest  and  by  his  un- 
willing submission  to  the  exercise  of  the  com- 
pany's right  of  examination  as  proposed  and 
executed,  and  on  the  part  of  the  company 
that  Tompkins  consented  to  the  removal  of 
the  support  and  the  discontinuance  of  its 
use. 

This  explknation  suffices  to  fairly  indicate 
the  nature  of  the  objection  made  to  the  dec- 
laration, which  sets  out,  in  varying  language, 
in  its  four  counts^  matter  which  is  substan- 
tially  covered  by  the  foregoing  statement, 
and  alleges  the  duty  of  the  defendant  to  use 
care,  skill,  and  a  due  regard  for  the  interests 
and  welfare  of  the  plaintiff  in  the  exercise  of 
its  right  of  examinati<m,  and  its  failure  so 
to  do,  as  well  as  its  wrongful  and  negligent 
conduct  in  removing  the  plaster  cast  and 
failing  to  restore  it,  and  in  requiring  and 
coiusing  the  plaintiff  to  let  it  remain  off. 

The  objection  on  demurrer,  as  indicated  in 
the  brief  filed  for  pjaintiff  in  error,  is  that 
''in  various  counts  in  the  declaration  ailing 
negligent  and  unskilful  manner  of  making 
the  examination  there  is  interwoven  alleged 
malpractice,  bad  medical  advice  and  treat- 
ment subsequent  to  the  removal  of  the  cast 
and  examination."  The  charge  is  to  some 
extent  borne  out  by  the  language  of  the  dec- 
laration, but  that  does  not  make  it  faulty  on 
demurrer.  No  recovery  would  be  permitted 
on  that  part  of  the  declaration.  It  must  be 
treated  as  a  surplusage, — ^irrelevant  matter, 
— ^not  vitiating  the  declaration,  but  objec- 
tionable on  the  ground  that  it  encumbers  the 
record.  Utile  per  inutile  non  vitiatur,  4 
Minor,  Inst.  1264;  Stephen,  PI.  424. 

Further  assignments  of  error  are  predi- 
cated upon  the  rulings  of  the  court  in  giving 
and  refusing  instructions  and  in  refusing  a 
new  trial.  A  r^aiimi  of  the  evidence  is  nec- 
essary to  an  intelligent  disposition  of  them. 

The  testimony  of  the  plaintiff,  aside  from 
the  particulars  of  his  original  injuxy  and 
treatment  of  it  prior  to  the  removal  of  the 
plaster  cast,  is,  in  substance,  as  follows :  At 
first  he  refused  to  allow  Dr.  Hughes  to  re- 
move the  cast  until  he  should  consult  his 
physician.  Dr.  Hughes  insisted  that  it  be 
taken  off,  and  he  finally  consented.  Dr. 
Hughes  represented  that  the  insurance  com- 
pany had  sent  him  there  to  examine  the  in- 
jury, and,  if  he  was  not  permitted  to  do  so, 
the  company  would  not  allow  him  anything. 
He  yielded  to  this,  thinking  it  best  to  allow 
the  examination  to  be  made.  After  the  cast 
was  taken  off,  Dr.  Hughes  told  him  he  did 
not  see  anything  the  matter  with  the  foot, 
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and  to  get  up  and  walk  across  the  floor.  He 
attempted  to  do  so,  but  could  not.  Before 
its  removal,  he  could  get  around  with  the 
aid  of  a  cane.  Dr.  Hughes  told  him  to  go 
to  the  window,  and  that  there  was  nothing 
the  matter  with  his  foot,  and  in  a  few  days 
he  could  throw  his  cane  away.  He  told  him 
he  could  not  walk  to  the  window  and  back. 
Dr.  Hughes  insisted  next  morning  that  he 
get  up  and  throw  away  the  cane,  and  go  down 
town.  He  made  the  examination  on  the  3d 
or  4th  of  October,  and  on  or  about  the  8th 
the  foot  had  become  so  much  worse  that 
plaintiff  went  to  see  Dr.  Hughes  about  it, 
and  told  him  he  could  not  walk  on  it,  and 
was  directed  to  paint  it  with  a  solution  of 
iodine,  which  was  done.  As  the  foot  con- 
tinued to  grow  worse,  he  told  him  to  use 
crutches,  and  finally  that  he  did  not  know 
what  to  do,  as  he  had  never  seen  a  sprain 
turn  out  to  be  so  serious.  He  kept  going  to 
Dr.  Hughes  until  about  the  25th  of  the 
month,  when  he  told  Hughes  he  saw  no  use 
in  depending  upon  him  further,  to  which 
Hughes  assented,  and  then  went  back  to  the 
physician  who  had  first  treated  him,  and  who 
declined  to  have  anything  further  to  do  with 
the  case,  as  the  injury  had  become  so  serious. 
Dr.  Hughes  then  advised  him  to  go  either  to 
Baltimore  to  a  hospital,  or  to  Dr.  McGuire 
at  Richmond.  He  went  to  Richmond,  and 
was  directed  by  Dr.  McGuire  to  put  a  plaster 
cast  back  on  the  foot.  On  his  return.  Dr. 
Hughes  was  requested  to  put  it  on,  which  he 
did  in  an  imperfect  manner.  Then  Dr.  Bon- 
ner was  sent  for,  who  procured  a  suitable 
bandage,  and  put  it  on,  and  it  remained  on 
the  foot  until  in  February,  1898.  As  the 
foot  was  then  found  to  be  in  bad  condition, 
plaintiff  went  to  McGu  ire's  hospital,  where 
he  was  treated  specially  and  by  various 
methods,  which  resulted  in  frcme  improve- 
ment; but  a  perfect  cure  was  not  effected, 
and  plaintiff  now  finds  it  necessary  to  wear 
Hteel  braces  to  support  the  foot.  Plaintiff 
had  received  a  letter  from  the  state  agent  of 
the  defendant  company,  dated  September  7, 
1897,  requiring  him  to  "call  at  once  upon  Dr. 
Jas.  F.  Hughes  of  Clifton  Forge,  Virginia, 
surgeon  of  this  company,  that  he  may  make 
an  examination  and  report  of  your  injuries.' ' 
When  Dr.  Hughes  came,  he  told  the  plaintiff 
he  had  been  sent  there  by  the  insurance  com- 
pany both  to  make  an  examination  of  the 
foot  and  to  give  it  treatment.  When  the 
cast  was  taken  off  and  the  foot  examined,  he 
said  he  thought  it  was  getting  along  all 
right,  and  he  could  see  nothing  the  matter 
with  it,  and  plaintiff  thought  it  was  getting 
along  all  right  until  he  attempted  to  walk  en 
it.  He  did  not  hesitate  to  make  the  attempt 
when  told  to  do  so,  as  he  wanted  to  know 
how  it  was;   and  tHat  plaintiff  may  h«^^([^ 
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asked  !Dr.  Hughes  what  sort  of  treatment  he 
should  give  the  foot,  but  does  not  remember. 
Dr.  Hughes  testifies  substantially  as  fol- 
lows: He  is  a  physician  and  surgeon  of 
tliirty  years'  experience,  and  was  then,  and 
had  been  for  thirteen  years,  a  surgeon  of  the 
Chesapeake  &  Ohio  Railway  Company.  Un- 
der direction  from  the  defendant  ccmipany 
and  another  insurance  company,  he  went  on 
the  8th  day  of  October,  1897,  to  see  Tomp- 
kins, and  make  an  examination,  and  report 
his  condition  to  the  insurauoe  companies.  He 
had  been  there  before,  when  Tompkins  was 
absent  from  home.  He  found  plaintiff  sit- 
ting in  his  room  with  his  foot  and  leg  en- 
cased in  the  plaster  cast;  told  him  what  his 
business  was;  explained  that  he  came  under 
orders  from  the  company,  and  that,  as  the 
plaster  cast  was  on  the  foot,  he  could  only 
report  what  he  saw.  Plaintiff  asked  him  if 
he  thought  the  cast  ought  to  come  off,  to 
which  he  replied  that  he  did  not  like  to  take 
it  off.  Plaintiff  then  asked  if  he  thought  it 
had  been  on  long  enough,  and  after  counting 
up  the  time,  which  was  four  weeks  and  five 
days,  and  some  further  conversation,  plain- 
tiff said  he  had  first  sent  for  witness,  but,  as 
he  was  not  at  home,  he  had  gotten  Dr.  Bon- 
ner to  put  the  bandage  on,  and  he  had  not 
been  there  for  about  three  weeks,  and  plain- 
tiff did  not  like  that,  and  told  witness  then, 
that  if  he  saw  proper,  to  take  it  off,  and 
said ;  "Hereafter  I  want  you  to  do  my  prac- 
tice and  attend  to  my  foot."  Dr.  Hughes  did 
not  say  he  would  do  it,  but  took  off  the  plas- 
ter cast,  which  he  did  not  expect  to  do  when 
he  went  there.  He  saw  little  or  no  swelling, 
but  did  see  a  dark  red  spot  on  the  foot  which 
was  very  tender,  and  plaintiff  looked  at  it, 
and  said,  "I  think  I  will  soon  be  able  to  go  to 
work  again,"  and  witness  said  he  thought  so 
too.  Dr.  Hughes  suggested  to  him — just 
merely  suggested — ^that  he  did  not  think  it 
necessary  to  put  the  bandage  back,  and  ad- 
vised him  to  bathe  the  foot  in  hot  water 
two  or  three  times  a  day,  rub  it  with,  the 
points  of  the  fingers,  and  subject  it  to  pas- 
sive motion  by  taking  hold  of  it  and  working 
it  gently.  He  did  not  tell  plaintiff  to  throw 
away  his  cane  and  walk  on  his  foot,  but  to 
use  his  crutches  and  not  put  the  foot  on  the 
ground  at  first.  Dr.  Hughes  had  not  then 
made  up  his  mind  to  treat  the  foot,  feeling  a 
delicacy  about  interfering  with  the  case,  as 
plaintiff's  regular  physician  had  charge  of  it. 
He  did  not  think,  from  the  general  appear- 
ance of  the  foot,  that  the  bandage  ought  to 
be  replaced,  or  he  would  have  put  it  on.  He 
was  not  acting  for  the  company  beyond  the 
mere  matter  of  examination,  and  said  noth- 
ing to  justify  a  conclusion  on  the  part  of 
plaintiff  that  he  was  treating  him  as  the 
physician  of  the  company.  His  only  duty 
62  L.  R.  A«. 


was  to  visit,  examine,  and  report.  After  the 
cast  was  removed,  plaintiff  called  on  Dr. 
Hughes  two  or  three  times,  and  the  first 
time  walked  into  the  office  with  a  stick  or 
crutch,  at  which  witness  expressed  surprise, 
and  told  him  he  ought  not  to  walk  on  the 
foot.  These  visits  were  for  the  purpose  of 
consulting  him  in  relation  to  treatment,  bat 
no  charge  was  made  for  it,  as  witness  was 
the  physician  for  the  railway  company,  and 
it  was  his  duty,  as  such,  to  treat  railway 
employees,  for  which  he  was  paid  by  the  rail- 
way company.  He  had  made  the  examina- 
tion in  obedience  to  a  ktter  from  the  state 
agent  of  the  insuranee  company  directing 
him  to  do  so. 

Dr.  R.  S.  Wil^  testified  that,  under  direc- 
tion from  the  state  agent  of  the  d^endant 
company,  he  called  on  the  plaintiff  January 
4,  1898,  to  make  a  further  examination  of  it, 
when  he  found  it  enveloped  in  a  plaster  paris 
cast,  which  the  plaintiff  refused  to  permit 
him  to  remove  under  advice  from  Dr.  Mc- 
Guire  and  his  legal  adviser;  and  thai  plain- 
tiff told  him  he  might  remove  the  cast  and 
make  the  examination  if  he  would  replace  it, 
and  put  the  foot  back  ^n  the  condition  in 
which  it  was,  but  he  declined  to  do  that.  He 
further  testified  that  on  the  6th  of  Febru- 
ary, 1898,  under  direction  of  said  state  agent, 
he  went  to  make  another  examination,  when 
he  found  the  cast  had  been  removed,  and  he 
did  so,  finding  the  foot  considerably  swollen 
in  the  instep  and  on  each  side  thereof. 

When  called  in  rebuttal,  the  plaintiff  de- 
nied having  made  the  statements  attributed 
to  him  by  Dr.  Hughes. 

Several  physicians  testified  in  the  case  as 
experts,  as  did  also  Drs.  Bonner,  Hunter,  Me- 
Guire,  and  Stewart  McGuire,  who  had  per- 
sonal connection  with  the  treatment  of  the 
injury.  All  of  them  substantially  agreed 
that  the  treatment  first  given  the  injured 
foot  by  Dr.  Bonner  was  proper,  and  that  the 
nature  of  the  injury  required  the  same  or 
similar  treatment. 

Plaintiff  in  error  excepted  to  the  giving  of 
the  following  instructions  at  the  instance  of 
the  plaintiff  below: 

'*'  ( 1 )  The  court  instructs  the  jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  Dr.  J.  F.  Hughes,  as  the  agent  and  rep- 
resentative, called  upon  the  plaintiff  by  rea- 
son of  the  provision  in  the  insurance  policy 
issued  by  the  defendant  to  the  plaintiff,  au- 
thorizing the  defendant  to  have  its  surgeon 
make  such  examination  as  he  deemed  proper, 
and  that  said  Dr.  Hughes,  acting  under  said 
provision,  did  make  an  examination  of  plain- 
tiff's foot  and  ankle,  and  that  said  Dr. 
Hughes  made  such  examination,  and  n^li- 
gently  and  improperly  failed  to  replace  the 
plaster  cast  remo^d^.bi'^  ^m,  and  that  audi 
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fizaminatioii,  or  failure  to  replace  such  cast 
or  a  similar  support,  resulted  in  an  injury 
to  the  plaintiff,  then  you  should  find  for  the 
plaintiff,  and  assess  his  damages  at  what  you 
deem  proper  under  all  the  circumstances. 

^'(2)  The  court  instructs  the  jury  that,  if 
you  believe  from  the  evidence  in  this  case 
that  the  examination  required  in  the  insur- 
ance policy  issued  by  defendant  to  plaintiff 
comprehended  and  included,  by  the  practice 
of  reasonably  skilled  surgeons,  such  an  ex- 
amination as  would  leave  the  injury  to  plain- 
tiff's foot  and  ankle,  and  the  cast  about  such 
injury,  in  the  same  condition  in  which  it 
was  found  by  the  defendant's  surgeon.  Dr. 
Hughes,  who  made  such  examination,  and 
that  said  Dr.  Hughes,  as  such  surgeon,  failed 
to  leave  said  foot  and  ankle,  and  such  cast 
and  treatment  therefor,  in  the  condition  he 
found  them,  and  that  by  reason  of  said  fail- 
ure on  the  part  of  said  surgeon  an  injury  re- 
sulted to  the  plaintiff,  then  the  defendant  is 
liable  therefor. 

"(3)  The  court  instructs  the  jury  that  if 
they  find  and  believe  from  the  evidence  that 
the  defendant,  through  its  agent,  acting  upon 
his  own  judgment,  and  not  at  the  request 
or  at  the  instance  of  the  plaintiff,  removed 
the  plaster  dressing  from  the  plaintiff's  foot 
before  the  plaintiff  had  entirely  recovered, 
and,  without  replacing  said  dressing,  or  sub- 
stitute therefor,  directed  the  plaintiff  to  use 
his  foot,  and  that  the  use  of  the  foot,  as 
directed,  without  any  bandages,  support,  or 
dressing,  caused  the  injuries  complained  of, 
then  the  defendant  is  responsible  for  all  dam- 
ages sustained  by  the  plaintiff,  directly 
caused  by  the  removal  of  the  dressing  and 
the  use  of  the  foot  as  aforesaid." 

The  clause  of  the  policy  under  which  the 
examination  was  made,  and  in  connection 
with  which  the  rulings  of  the  court  must  be 
considered,  reads  as  follows:  "Any  medical 
adviser  of  tbe  company  shall  be  allowed  to 
examine  the  person  or  body  of  the  insured  in 
respect  to  any  injury  or  cause  of  death  in 
such  manner  and  at  such  times  as  he  may 
require."  This  confers  upon  the  company  a 
right  of  examination,  and  nothing  more.  It 
also  confines  the  authority  of  its  agent  with- 
in the  same  limit.  That  right,  and  the 
agent's  authority,  however,  extend  to  the 
making  of  the  examination  "in  such  manner 
and  at  such  times"  as  the  agent  may  require. 
It  confers  no  right  to  treat  the  injury,  and 
the  insured  was  not  bound  to  submit  himself 
to  any  course  of  treatment  at  the  hands  of 
any  physician  that  the  company  might  indi- 
cate. If  he  had  bound  himself  to  that,  the 
obligation  would  have  carried  with  it  his 
voluntary  submission  to  the  ordinary  risk  to 
which  the  law  holds  all  per-^ons  who  submit 
themselves  to  treatment  at  the  hands  of 
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physicians,  and  he  could  make  the  defendant 
company  liable  only  upon  such  grounds  as 
would  enable  him  to  recover  damages  from  a 
physician  employed  by  him.  In  such  case  a 
physician  is  held  to  the  exercise  of  such  care, 
skill,  and  diligence  as  are  ordinarily  pos- 
sessed by  the  average  of  the  members  of  the 
profession  in  good  standing  in  similar  locali- 
ties, regard  also  being  had  to  the  state  of 
medical  science  at  the  time.  22  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  799 ;  Kuhn  v.  Brotcnfield, 
34  W.  Va.  252,  11  L.  R.  A.  700,  12  S.  E.  619; 
Lawson  v.  Conatray,  37  W.  Va.  169,  18  L.  R. 
A.  627,  18  S.  E.  564. 

This  construction  of  the  clause  in  ques- 
tion, which  seems  to  be  rather  acquiesced  in 
by  counsel  for  plaintiff  in  error,  tmdoubtedly 
creates  the  relation  of  master  and  servant 
between  the  defendant  company  and  Dr. 
Hughes,  and  applies  the  principle  respondeat 
superior  between  the  company  and  Tomp- 
kins. "The  term  'servant,'  as  used  in  this 
sense,  is  not,  however,  restricted  to  persons 
engaged  in  menial,  or  even  in  domestic,  serv- 
ice. It  is  applicable  to  any  relation  in  which,  . 
with  reference  to  the  matter  out  of  which  an 
alleged  wrong  has  sprung,  the  person  sought 
to  be  charged  had  the  right  to  control  the  ac- 
tion of  the  person  doing  the  alleged  wrong ; 
and  this  right  to  control  appears  to  be  the 
conclusive  test  by  which  to  determine 
whether  the  relation  exists."  Thomp.  Neg. 
S  578.  There  was  no  contractual  or  other 
relation  which  forbade  the  absolute  control 
of  the  agent  in  the  exercise  of  the  right  of 
examination,  except  the  power  of  the  insured 
to  refuse  to  permit  it  by  surrendering  his  * 
right  to  the  indemnity  due  him  under  the 
policy.  This  he  was  not  bound  to  do,  the  re- 
served right  of  examination  being  a  reason- 
able provision,  compliance  with  which,  in  the 
absence  of  negligence,  would  result  in  no 
detriment  to  anybody.  He  was  entitled  to 
insist  upon  the  payment  of  his  indemnity, 
and  upon  the  use  of  care  and  skill  in  the  ex- 
ercise of  the  right  of  examination,  if  the 
company  insisted  upon  that  as  a  condition 
precedent,  as  it  was  entitled  to  do. 

Having  the  right  to  examine  in  such  man- 
ner and  at  such  times  as  it  saw  fit,  the  com- 
pany did  no  unauthorized  act  in  removing 
the  plaster  cast,  if  its  removal  was  necessary 
or  desirable  in  making  the  examination,  and 
not  injurious.  As  to  this  there  is  no  con- 
troversy. Nor  does  it  seeem  to  be  disputed 
that,  in  the  absence  of  directions  or  assent 
to  the  contrary,  on  the  part  of  the  insured, 
it  was  the  duty  of  the  company's  agent  to 
replace  the  bandage.  Clearly,  it  was,  for  by 
leaving  it  off  the  status  was  changed,  and  no 
*'ight  to  make  such  change  was  given  by  the 
"ontract.  In  a  sense,  that  would  have  been 
going  entirely  beyond  a  mere  examinationJ[^ 
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and  performing  a  work  in  the  nature  of 
treatment  of  the  wound.  The  contention  of 
counsel  for  defendant  in  error  well  illus- 
trates the  importance  of  tiiis  restriction. 
Tompkins  had  sought  medical  advice  and  at- 
tention, and  secured  just  the  kind  of  treat- 
ment the  nature  of  his  injury  required, 
according  to  the  opinions  given  by  the 
physicians  and  surgeons  who  testified  in  the 
case,  and,  had  it  not  been  disturbed,  he,  no 
doubt,  would  have  fully  recovered.  Whether 
he  so  succeeded  by  a  wise  choice  ih  selecting 
the  surgeon,  or  by  mere  accident,  or  whether 
it  was  due  to  the  skill  of  the  surgeon  or  a 
chance  selection  of  remedy  by  him,  is  wholly 
immaterial.  When  the  company  went  to  him 
to  make  the  examination,  it  found  a  condi- 
tion—  a  status  —  which  it  had  no  right  to 
alter,  and  which  it  was  bound  to  preserve,  at 
the  peril  of  having  to  answer  for  any  injury 
that  might  result  from  disregard  of  duty  in 
that  respect,  whether  foreseen  and  contem- 
plated as  such  result  or  not.  It  is  not  a  case 
of  breach  of  contract  by  nonperiorroance.  It 
•  is  an  act  beyond  and  outside  of  the  contract, 
working  injury;  and  intent  or  knowledge  is 
not  a  material  element  in  such  a  case.  '*The 
law  affords  a  party  a  remedy  by  civil  aeticm 
to  recover  damages  for  an  injury  to  his  per- 
son or  property,  caused  either  directly  or 
consequentially  by  the  negligence,  inadvert- 
ence, or  want  of  proper  precaution  on  the 
part  of  another,  although  such  injury  may 
have  been  purely  accidental  and  uninten- 
tional. To  constitute  an  available  defense  in 
such  cases,  it  must  appear  that  the  injury 
*  was  unavoidable,  or  the  result  of  some  su- 
perior ag^icy,  without  the  imputation  of 
any  degree  of  fault  to  the  defendant;  but  the 
mere  lawfulness  of  the  act  from  which  the 
injury  resulted  is  no  excuse  for  the  negli- 
gence, unskilfulness,  or  reckless  incaution  of 
the  party."  Tally  v.  Ayres,  3  Sneed,  677; 
Cate  V.  Gate,  44  N.  H.  211;  Bruch  v.  Carter, 
32  N.  J.  L.  654. 

To  this  view  and  interpretation  of  the 
contract,  the  plaintiff  below  adhered  in  the 
progress  of  the  trial,  and  the  circuit  court, 
regarding  it  as  sufficiently  supported  by  the 
terms  of  the  contract,  and  the  evidence  in- 
troduced by  the  plaintiff,  to  call  for  its  sub- 
mission to  the  jury,  as  one  theory  of  the 
case,  which  should  govern  and  control  them 
in  finding  a  verdict,  if  they  should  find  the 
facts  to  be  as  contended  for  by  the  plaintiff, 
accordingly  gave  the  three  instructions 
above  quoted,  all  of  which  are  in  perfect  ac- 
cord with  that  theory,  and  the  law  as  here- 
inbefore stated. 

The  defendant  below  held  to  a  different 
theory,  which,  it  must  be  admitted,  is  par- 
tially, at  least,  expressed  in  the  following  in- 
structions, given  as  instructions  requested 
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by  the  defendant  below,  and  modified  liy  the 
court: 

''(1)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the 
plaintiff,  at  the  time  of  the  removal  of  the 
plaster  cast  from  his  foot,  requested  Dr.  J. 
F.  Hughes  to  treat  him  for  his  injury,  and 
that  the  said  Hughes,  upon  said  request  and 
with  the  consent  of  the  plaintiff,  and  not  at 
the  instance  and  with  the  approval  of  said 
Hughes,  removed  said  cast,  and  then  gave 
plaintiff  directions  how  to  treat  and  use  his 
said  injured  foot,  that  then  the  plaintiff  is 
not  entitled  to  recover  in  this  action,  and  the 
jury  should  find  for  the  defendant." 

"  ( 3 )  The  court  instructs  the  jury  that  the 
principal  is  not  responsible  for  the  acts  of 
its  agents  outside  of  the  scope  of  his  agency, 
and  that  all  parties  dealing  witii  an  agent 
are  bound  to  know  the  scope  of  the  agency; 
and,  if  the  jury  believe  from  the  evidence 
that  the  authority  and  power  of  Dr.  J.  F. 
Hughes  from  the  defendant  company  was 
limited  to  an  examination  of  and  report  up- 
on the  injuries  sustained  by  the  plaintiff, 
the  plaintiff  was  bound  to  ascertain  the  ex- 
tent of  said  Hughes'  authority  to  represent 
•the  defendant  company,  and  in  so  far  as, 
if  at  all,  he  permitted  any  action  by,  or  act- 
ed upon  any  advice  of,  said  Hughes,  not  em- 
braced in  said  authority,  he  cannot,  for  such 
advice  or  action,  or  for  injuries  resulting 
therefrom,  recover  damages  from  the  defend- 
ant." 

"(8)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  in- 
jury complained  of  was  the  result  of  treat- 
ment by  Dr.  Hughes  at  the  request  of  the 
plaintiff,  and  not  at  the  instance  and  up<m 
the  advice  of  said  Dr.  Hughes,  then  the 
plaintiff  cannot  recover." 

The  first  of  these  was  modified  only  to  the 
extent  of  inserting  the  words  "from  his 
foot,"  the  words,  "and  not  at  the  instance 
and  with  the  approval  of  said  Hughes,"  and 
the  words,  "and  the  jury  should  find  for  the 
defendant."  The  only  modification  of  de- 
fendant's instruction  No.  3  was  the  strik- 
ing off  from  the  end  of  it  the  words  *'but  that 
in  such  case  the  right  of  action  by  the  plain- 
tiff, if  any,  is  against  the  physician  alcme." 
Defendant's  instruction  No.  8,  as  requested, 
was  modified  by  inserting  the  words,  "and 
not  at  the  instance  and  upon  the  advice  of 
said  Dr.  Hughes,  then,"  before  the  words, 
"the  plaintiff  cannot  recover." 

Defendant's  instruction  No.  5  was  given, 
and  reads  as  follows:  "The  court  instructs 
the  jury  that,  if  the  directions  of  the  prin- 
cipal to  his  agent  are  specific, — ^to  do  some 
specific  thing, — and  the  agent  disregards  his 
specific  instructions,  and  goes  about  doing 

something  else  not  reasqnahlj ^within    the 
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scope  of  the  authority  given,  the  principal 
will  not  be  liable  for  such  acts  ^f  the  agent, 
unless  they  are  afterwards  ratified  by  him." 

As  to  the  modificaticm  of  instruction  Ko. 
8,  there  can  be  no  cause  for  complaint.  It 
reinained  unchanged,  save  only  that  the  sug- 
gostion  that  plaintiff  might  have  a  right  of 
action  against  Dr.  Hughes  was  stricken  out. 
In  so  doing,  the  court  rightfully  eliminated 
an  irrelevant  and  immaterial  issue  injected, 
to  the  benefit  of  which  the  defendant  was  not 
entitled,  and  which  could  have  performed  no 
function  other  than  to  mislead  and  confuse 
the  jury. 

The  other  two  modifications  consisted  of 
the  insertion  of  the  clause,  ''and  not  at  the 
instance  and  upon  the  advice  of  said  Dr. 
Hughes,"  and  the  clause,  "and  not  at  the  in- 
stance and  with  the  approval  of  said 
Hughes,"  which  are,  in  substance,  the  same. 
In  order  to  throw  upon  the  plaintiff  the  re- 
sponsibility for  the  consequences  of  the  re- 
rnoval  of,  and  failure  to  replace,  the  plaster 
cast,  was  not  the  defendant  bound  to  show 
that  it  had  not  been  removed  at  the  instance 
of  its  agent,  he  having  actually  taken  it  off  T 
Plaintiff  was  bound  to  consent  to  its  remov- 
al, if  the  agent  demanded  that  it  come  off, 
for  the  contract  required  him  to  allow  the 
examination  in  such  manner  as  the  agent  re- 
quired. Mere  consent  on  the  part  of  Tomp- 
kins ,wa8  not  enough  to  relieve  the  defendant 
from  responsibility.  It  must  have  been  a 
consent  without  a  previous  or  contempora- 
neous demand  for  the  removal.  Consent 
under  such  demand  or  request  was  within 
the  strict  letter  of  the  contract.  Had  the  de- 
fendant a  right  to  an  instruction  exonerat- 
ing it  upon  proof  of  less  than  it  was  bound 
to  prove  in  order  to  be  relieved  T  Can  it  com- 
plain of  the  action  of  the  court  in  adding  the 
omitted  element  of  relief  which  the  defend- 
ant was  bound  to  establish?  Complete  refu- 
tatiouL  of  these  propositions  is  found  in  the 
mere  statement  of  them.  This  point  goes  to 
the  very  root  of  the  controversy.  If  the  cast 
had  been  removed  solely  at  the  request  of 
Tompkins,  he  would  have  no  cause  of  com- 
plaint, either  on  account  of  its  removal,  or 
of  the  failure  to  replace  it.  It  would  have 
been  an  act  of  his  own  volition.  But  the  com- 
pany had  the  right  to  take  it  off,  and  plain- 
tiff was  bound  to  accede  to  its  demand,  or, 
at  least,  could  do  so  without  forfeiting  his 
right  to  have  the  examination  made  with  re- 
quisite care  and  skill.  Plainly,  the  position 
of  the  defendant  in  error  in  the  court  below 
was  that  Tompkins  had  himself,  independ- 
ently of  the  clause  in  the  insurance  policy, 
and  without  any  reference  thereto,  employed 
Dr.  Hughes,  or  requested  him,  to  remove  the 
plaster  cast.  If  the  evidence  established  that 
fact,  then  Dr.  Hughes  would  have  been  the 
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agent  of  Tompkins  in  performing  that  work, 
or,  more  accurately  speaking,  he  would  have 
been  an  independent  contractor,  employed  by 
Tompkins.  That  is  the  gist  of  the  argument 
in  this  court.  First,  it  is  insisted  that  un- 
der the  doctrine  laid  down  in  Kuhn  v. 
Broumfield,  34  W.  Va.  262,  11  L.  R.  A.  700, 
12  8.  £.  519,  and  Latoson  v.  Conway,  37  W. 
Va.  150,  18  L.  R.  A.  627,  16  8.  E.  564,  gov- 
erning the  relation  and  duty  of  the  physi- 
cian to  his  patient,  the  defendant  is  not  lia- 
ble, under  the  evidence  in  the  case.  Next, 
the  principle  enunciated  in  Pearl  v.  West 
End  Street  R.  Co.  176  Mass.  177,  49  L.  R.  A. 
826,  57  N.  E.  339,  is  invc^ed.  That  case 
holds  that  a  physician  who,  at  the  solicita- 
tion of  a  street  railway,  examined  a  person 
who,  claiming  to  have  be^i  injured  by  the 
negligence  of  the  company,  had  sued  it,  and 
in  making  such  examination  caused  the 
plaintiff  to  try  to  stand  on  the  alleged  in- 
jured leg,  in  doing  which  be  fell,  and  after- 
wards became  afflicted  with  hysterical 
trouble,  as  an  alleged  result  of  the  examinar 
tion  and  fall,  was  not  aii  agent  or  servant  of 
the  railway  company,  but  was  an  independ- 
ent contract<»',  for  whose  negligence  the  rail- 
way company  was  not  responsible. 

Passing,  for  the  present,  the  question 
whether  the  present  case  assimilates  itself  to 
the  Massachusetts  case,  and  assuming  that 
Dr.  Hughes  was  not  an  independent  contract- 
or, unless  it  appears  that  the  removal  of 
the  cast  was  not  in  pursuance  of  his  request 
or  demand  that  it  be  taken  off,  the  inquiry  is 
whether  the  question  as  to  whose  instance 
it  was  at  which  the  casing  was  removed 
was  fairly  submitted  to  the  jury  by  the  in-  ^ 
structions  given  for  both  plaintiff  and  de- 
fendant. If  so,  the  court  did  not  err  in  giv- 
ing the  instructions  requested  by  the  plain- 
tiff, nor  in  modifying,  and  giving  as  modi- 
fied, the  instructions  requested  by  the  defend- 
ant. There  can  be  no  doubt  that  the  ques- 
tion was  so  submitted,  nor  that  if  instruc- 
tions Nos.  1  and  8,  asked  for  by  the  defend- 
anty  had  been  given  without  such  modifica- 
tion, a  wholly  different  and  improper  ques- 
tion would  have  been  submitted,  namely, 
whether  Tompkins  consented,  at  the  instance 
and  upon  the  demand  of  the  company,  and 
not  whether  he  directed  the  removal  of  the 
cast  without  such  request. 

Ten  other  instructions,  asked  for  by  the 
defendant,  were  refused;  the  whole  number 
requested  having  been  fourteen. 

Instruction  No.  2  so  refused  asked  that  the 
jury  be  told  that  if,  before  the  examination, 
the  question  of  removing  the  cast  was  sub- 
mitted to  the  plaintiff  for  decision,  and  he 
asked  for  and  received  the  advice  of  the 
agent,  then  the  physician  became  his  *igent>|^ 
and  was  not  the  agent  of  the  company.  ^^ 
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was  bad  because  it  completely  ignores  tbe 
evidence  relating  to  the  practically  admitted 
fact  that  a  virtual  demand  had  previously 
been  made  for  the  removal  of  the  bandage. 

Instruction  No.  6  was  on  the  subject  of 
agency,  and  the  extent  to  which  an  agent 
can  bind  his  principal.  The  court  was  not 
bound  to  give  it,  bpcause  its  subject-matter 
is  fully  covered  by  instruction  No.  3,  which 
was  given. 

Instruction  Na  7  states  the  law  relating 
to  the  degree  of  care  and  skill  due  from  phy> 
sicians  to  their  patients.  It  embodied  law 
wholly  inapplicable  to  the  case.  What  Tomp- 
kins' rights  were  as  against  Dr.  Hughes  is 
not  a  proper  inquiry  in  this  case,  as  has  been 
shown,  and  its  submission  would  have  tend- 
ed to  confuse  and  mislead. 

Instruction  No.  9  presented  a  mingling 
and  confounding  of  the  law  embodied  in  No. 
7  with  the  law  of  agency,  and  would  have 
been  clearly  misleading. 

Instruction  No.  10  was  to  the  effect  that 
tlie  plaintiff  was  not  bound  to  allow  the  re- 
moval of  the  cast,  though  demanded,  and 
that  m  consenting  thereto  he  exercised  a 
choice,  took  the  risk,  and  so  cannot  complain 
of  the  consequences.  The  constructi<Mi  given 
the  contract  entirely  shuts  out  this  conten- 
tion. 

Instructions  Nos.  12  and  18  are  to  the  ef- 
fect that  the  treatment  or  the  giving  of  ad- 
vice by  Dr.  Hughes  was  outside  of  his 
agency,  and  no  recovery  can  be  had  for  injury 
resulting  therefrom.  Their  subjept^matter 
IS  substantially  embodied  in  instruction  No. 
3,  which  the  court  was  not  bound  to  repeat. 
^  That  instruction  distinctly  told  the  jury 
that,  if  the  plaintiff  had  acted  upon  any  ad- 
vice of  Dr.  Hughes  not  embraced  in  his  au- 
thority, he  could  not,  for  such  advice  or  ac- 
tion, or  for  injuries  resulting  therefrom,  re- 
cover damages  from  the  defendant.  No.  3 
said,  if  the  jury  believed  that  the  agent's 
authority  was  limited  to  examination,  he 
could  not  recover  for  treatment  or  advice. 
No.  12  said  the  same  thing  in  slightly  differ- 
ent language.  Defendant  cannot  complain 
of  its  failure  to  ask  the  court  to  tell  the  jury, 
as  matter  of  law,  that  such  advice  or  treat- 
ment was  beyond  the  scope  of  the  agent's  au- 
thority. No.  13  was  actually  bad  because 
its  last  clause  embodied  the  principle  of 
No.  7. 

By  instruction  No.  14  it  was  proposed  to 
inform  the  jury  that,  if  Dr.  Hughes  took  the 
cast  off,  either  at  plaintiff's  request  or  by 
his  consent,  and  made  the  examination  with- 
out then  and  there  injuring  plaintiff,  he  was 
not  entitled  to  recover.  For  a  reason  several 
times  repeated,  this  instruction  was  bad.  It 
ignored  a  previous  request  by  the  defendant. 
It  introduces,  however,  another  element, 
namely,  that,  if  the  mere  examination  did 
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not  injure,  no  recovery  oould  be  had.  That 
was  a  ground  entirely  too  narrow,  and  whol- 
ly at  variance  with  the  contention  of  both 
sides.  It  was  not  pretended  by  anybody  that 
the  examination  itself  did  any  injury,  but 
that  injury  resulted  from  leaving  off  the 
plaster  cast  alter  the  examination.  Henoe  a 
submission  of  that  question  could  have  per- 
formed no  function  other  than  to  lead  to  a 
confusion  and  distraction  of  the  minds  of 
the  jury  from  the  real  question  in  the  case. 

Instruction  No.  11  proposed  the  submis- 
sion of  a  question  somewhat  different  from 
that  presented  by  the  instructions  already 
passed  upon.  It  was  that  if  Dr.  Hughes,  as 
agent  of  the  defendant,  had  given  the  plain- 
tiff advice  and  instructions  such  as  a  sur- 
geon or  physician  would  sanction,  and  that 
the  plaintiff  negligently  failed  to  observe 
such  instructions  and  advice,  and  that  his 
negligence  and  disobedienoe  in  that  respect 
had  directly  contributed  to  his  injuries,  he 
could  not  recover,  though  the  jury  might  be- 
lieve that  want  of  skill  on  the  part  of  Dr. 
Hughes  also  contributed  to  the  injury.  The 
instruction  was  properly  refused  because  it 
does  not  state  the  law.  Such  negligence  is 
no  bar  to  the  action,  but  may  be  set  up  in 
mitigation  of  the  damages.  This  instruction 
did  not  say  that  the  jury  should  reduce  the 
quantum  of  damages  which  the  plaintiff 
would  have  been  entitled  to  recover  but  for 
such  negligence  on  his  part,  as  the  defend- 
ant was  entitled  to  have  the  jury  instructed. 
It  proposed  that  the  court  tell  the  jury  he 
could  not  recover  at  all  if  he  had  been  guil- 
ty of  such  negligence.  See  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  692. 

Instruction  No.  4  presents  a  question  very 
different  from  any  other  suggested  by  the 
other  instructions.  It  reads  as  follows:  "The 
court  instructs  tbe  jury  that,  while  the  law 
makes  the  plaintiff  a  competent  witness  in 
his  case,  yet  the  jury  have  a  right  to  take 
into  consideration  his  situation  and  inter- 
est in  the  result  of  your  verdict,  and  all  the 
circumstances  which  surround  him,  and  give 
to  his  testimony  only  such  weight  as,  in 
your  judgment,  it  is  fairly  entitled  to,  and 
in  view  of  the  interest  of  the  plaintiff." 
Under  some  circiunstanoes  this  instruction 
might  be  proper,  if  broad  enough  to  be  free 
from  the  objection  of  giving  too  much  prom- 
inence to  the  fact  to  which  it  relates.  But, 
in  view  of  the  evidence  in  this  cause,  the  in- 
struction is  open  to  that  objection.  No  other 
witness  had  any  pecuniary  interest,  perhaps, 
in  the  result  of  the  trial,  but  Dr.  Hughes, 
upon  whose  evidence  and  that  of  the  plaintiff 
the  vital  question  of  fact  in  the  ease  turned, 
had  an  interest,  in  this:  That,  if  any  negli- 
gence should  be  fixed  upon  his.  company,  the 
result  w^ould  be  injurious  to  his  principal, 
resulting  from  his  negligence  or  overzealous- 
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ness,  which  would  clearly  affect  him  in  a 
moral  sense  at  least.  As  the  plaintiff  was 
not  the  only  witness  .interested,  it  would 
have  been  improper  to  instruct  the  jury  to 
consider  his  interest  in  the  controversy  with- 
out directing  attention  to  the  interest  of  the 
witness  on  the  other  side  of  the  case,  upon 
whose  testimony  the  defendant  must  win  or 
lose.  In  PheniiS  Ins.  Co,  ▼.  La  Pointe,  118 
1 11.  384,  8  N.  E.  353,  just  such  an  instruction 
as  this  was  held  bad  upon  the  same  ground. 

As  the  case  of  Pearl  v.  West  End  Street  R. 
Co.  170  Mass.  177,  49  L.  R.  A.  826,  67  N.  E. 
339,  is  relied  upon  as  an  authority  control- 
ling this  case,  a  distinction  between  them  is 
to  be  noted.  In  the  Massachusetts  case  the 
court  directed  a  verdict  for  the  defendant. 
Just  what  the  evidence  was  does  not  appear. 
In  the  opinion  it  is  said:  "In  this  caae  the 
doctor  was  informing  himself  according  to 
the  suggestions  of  his  own  judgment,  in  or- 
der to  advise,  and  perhaps  to  testify  for,  the 
defendant.  We  must  assume,  in  the  absence 
of  other  evidence  than  his  profession  and  his 
purpose,  that  what  he  should  do  and  how 
he  should  do  it  was  left  wholly  to  him."  In 
another  place  the  court  says:  "The  doctor's 
request  that  he  should  try  standing  on  his 
left  leg  was  not  medical  advice  or  direction 
upon  a  matter  as  to  which  the  plaintiff  had 
put  himself  into  the  doctor's  hands.  On 
the  contrary,  it  came  from  one  who  avow- 
edly was  in  an  adverse  interest,  and  who  had 
no  authority  of  any  kind."  From  the  con- 
struction hereinbefore  given  to  the  contract, 
ajid  from  the  evidence  set  out,  it  is  equally 
clear  that  the  two  cases  are  not  similar. 
There  was  no  evidence  tending  to  show  that 
the  plaintiff  was  under  any  Obligation,  by 
contract  or  otherwise,  to  submit  himself  to 
the  examination  made  by  the  physician,  nor 
that  the  physician  had  any  right  to  examine 
liim.  All  that  was  done  was  voluntary  on 
the  part  of  the  plaintiff  in  the  Massachu- 
setts case,  and  not  in  submission  to  any  duty 
he  owed  to  the  defendant. 

Another  case  relied  upon  is  O'Brien  v.  Cu- 
nard  S,  8.  Co.  164  Mass.  272, 13  L.  K.  A.  329, 
28  N.  E.  266,  holding,  upon  the  grounds  that 
the  laws  required  the  vaccination  of  immi- 
grants, and  that  a  shipowner  who  provides 
a  competent  surgeon,  whom  the  passengers 
may  employ  or  not,  as  they  choose,  is  not  lia- 
ble for  his  negligence,  that  a  foreign  steam- 
ship company  is  liable  in  an  action  for  as- 
sault and  battery,  predicated  upon  the  action 
of  the  ship's  surgeon  in  vaccinating  an  immi- 
grant steerage  passenger,  who  made  no  ob- 
jection to  the  operation.  The  principle  of 
that  case  is  manifestly  distinct  from  the  one 
governing  the  case  under  consideration.  If 
the  passenger  was  under  any  duty  to  submit 
to  vaccination,  it  was  a  duty  imposed  by  law. 
Moreover,  it  required  a  submission  to  treat- 
ies L.  R.  A« 


raent  and  surgical  operation,  not  mere  exam- 
ination. If  the  law  did  not  impose  a  duty, 
the  court  held  that  the  evidence  was  such  as 
to  show  that  the  plaintiff  had  voluntarily 
submitted  to  the  operation,  and  of  course 
tock.  the  oi'dinary  risk  of  injury  attendant 
upon  such  operations,  even  when  the  sur- 
geon exercised  the  ordinary  care  and  skill 
peculiar  to  his  profession. 

But  one  question  remains,  and  that  is 
whether  the  court,  in  overruling  a  motion  for 
a  new  trial,  erred.  That  depends  upon 
whether  the  verdict  is  against  the  clear 
weight  of  evidence,  as  there  is  no  error  in 
the  rulings  of  the  court  upon  the  trial.  Only 
two  witnesses  testify  as  to  the  facts  upon 
which  the  crucial  question  in  the  case  turns. 
They  are  Dr.  Hughes  and  the  plaintiff.  One 
swears  positively  that  the  plaintiff,  without 
any  solicitation  or  demand  that  the  cast  be 
taken  off,  directed  it  to  be  removed.  The  oth- 
er, swears  equally  positively  that  he  yielded 
to  the  demand  of  the  company's  agent.  There- 
fore, it  is  simply  a  question  as  to  which 
statement  the  jury  ought  to  have  accepted. 
Under  such  circumstances,  there  is  not  even 
a  shadow  of  ground  for  saying  that  the  ver- 
dict is  against  the  clear  preponderance  of 
the  evidence.  To  reverse  the  judgment  on 
this  ground,  the  court  would  simply  be  com- 
pelled to  put  itself  in  the  place  of  the  jury, 
and  say  that  it  ought  to  have  found  the  con- 
trary of  what  it  did  find,  notwithstanding 
the  fact  that  the  evidence  clearly  warrants 
a  finding  either  way  on  the  question  submit- 
ted. 

There  is  no  error  in  the  judgment,  and  it 
mtist  he  affirmed. 


Sarah  F.  YOUNG 

t?. 

C.  SEHON 

and 

J.  P.  R.  B.  SMITH  et  al,  Plffs.  in  Err. 


(. 


.W.  Va.. 


.) 


*1.  "Wl&ere  a  non-nevotfable  note 
beam  on  Ita  back  tbe  afffnatiires  of 
tbe     promlaee     and     anotber     peraon 

in  such  manner  as  would  make  them  flrst  and 
second    indorsers,    respectively.    If    the   note 

*Headnotes  by  Poffbnbabgeb,  J. 


Nory. — As  to  admissibility  of  parol  evidence 
to  explain  Indorsement  of  promissory  note,  see 
also.  In  this  series,  Klngsland  v.  Koeppe,  13  L. 
R.  A.  649,  and  cases  In  note  thereto ;  also  Spen- 
cer V.  Allerton.  13  L.  R.  A.  806. 

As  to  admissibility  of  extrinsic  evidence  to 
show  who  is  liable  as  maker  of  note,  see  Keidan 
V.  Wlnegar,  20  L.  R.  A.  705,  and  note;  Bulkeley 
V.  House,  21  L.  R.  A.  247 ;  Shuey  v.  Adair,  39 
L.  R.  A.  478  ;  and  Hoffman  jr.  Hablghorst,  68  Uj  I  p. 
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were  negotiable,  the  partlei  signing  are  not 
deemed  to  have  thereby  made  a  complete  and 
speclflc  contract,  analogous  to  the  contract 
of  commercial  Indorsement,  making  them  lia- 
ble as  guarantors  in  the  order  of  their  signa- 
tures ;  and  parol  evidence  Is  admissible  to 
show  the  relation  which  they  bear  to  one  who 
asserts  a  liability  against  them  on  such  note. 
2.  IVlieit  aach  paper  doea  not  repre- 
•ent  an  exiatinv  debt,  but  is  made  for 
the  purpose  of  obtaining  on  It  a  loan  of  mon- 
ey for  one  or  all  of  the  parties  to  it,  a  per- 
son who  makes  such  loan  on  the  faith  of  it 
and  takes  It  may,  in  the  absence  of  an  agree- 
ment  to  the  contrary,  of  which  he  has  notice, 
treat  those  whose  names  are  on  the  back  of 
it  as  copromisors  with  him  who  signed  on  Its 
face,  or  as  guarantors,  at  his  electlsn. 

(April  11,  1003.) 

ERROR  to  the  Circuit  Court  for  Mason 
County  to  review  a  judgment  in  favor  of 
plaintiff  m  an  action  brought  to  enforce  pay- 
ment of  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolua  W.  Ensllah,  for  Smith,  plain- 
tiff in  error: 

Smith  and  Camden  by  placing  their  names 
on  this  note  became  either  guarantors  or  as- 
signors, with  Sehon,  the  maker. 

14  Enc.  PI.  &  Pr.  p.  451 ;  Thomas  r.  Linn, 
40  W.  Va.  122,  20  S.  E.  878;  Quarrier  v. 
Quarrier,  36  W.  Va.  310,  16  S.  E.  154;  Bank 
of  Huntingtan  t.  Hysell,  22  W.  Va.  142; 
Thompson  v.  Govan,  9  Gratt.  695;  Ooff  v. 
Miller,  41  W.  Va.  683,  24  S.  E.  643;  8moot 
V.  McGraw,  48  W.  Va.  147,  35  S.  E.  914; 
Freeman" s  Bank  v.  Ruckman,  16  Gratt.  130; 
Broun  v.  Hull,  33  Gratt.  23;  ^ycUh  v.  Eher- 
sole,  75  Va.  656;  Arents  v.  Com.  18  Gratt. 
769 ;  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1153 ; 
McUuire  v.  Newkirk,  6  Ark.  142;  Myer  v. 
Reedy,  115  N.  C.  638,  20  S.  E.  521 ;  Whiting 
V,  Stacy,  15  Gray,  270;  Peay  v.  Morrison,  10 
Gratt.  155. 

Neither  Smith  nor  Camden  could  be  pro 
oeeded  against  as  original  promisors  in  this 
action. 

Huntington  v.  Harvey,  4  Conn.  124;  2  Ran- 
dolph, Com.  Paper,  S  068;  Kclsey  v.  Mc- 
Laughlin, 76  Ind.  379;  Cochran  v.  Strong, 
44  Ga.  636;  First  Nat.  Bank  v.  Oay,  71  Mo. 
627;  Morrison  v.  Lovell,  4  W.  Va,  346; 
Broun  v.  Hull,  33  Gratt.  23;  Thompson  v. 
Oovan,  9  Gratt.  695;  2  Rob.  New  Pr.  p.  457; 
Dean  v.  Hall,  17  Wend.  215;  Thomas  ▼. 
Lftm,  40  W.  Va.  122,  20  S.  E.  878. 
On  petition  for  rehearing. 

Messrs.  John  W.  Ensllsh  and  Rankin 
Wiley,  for  plaintiffs  in  error: 

A  promissory  noto  for  money,  payable  at 
an  unincorporated  bank  in  this  state,  is  not 
a  negotiable  note,  and  the  maker  and  en- 
dorser of  such  a  note  cannot  be  sued  jointly. 

Broun  v.  Hull,  33  Gratt.  23;  Freeman's^ 
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Bank  v.  Ruckman,  16  Gratt.  130;  Bank  of 
Huntington  v.  Hysell,  22  W.  Va.  142. 

In  the  absence  of  an  express  agreement  to 
the  contrary,  the  assignment  of  a  bond  or 
non-negotiable  note  imports  a  guarantee  that 
the  assignee  shall  receive  the  full  amount  of 
the  bond  or  note  assigned,  if  he  fails  to  col- 
lect the  same  after  the  exercise  of  due  dili- 
gence. 

Thomas  r.  Linn,  40  W.  Va,  122,  20  S.  R. 
878 ;  Merchants*  Nat.  Bank  r.  Spates,  41  W. 
Va.  27,  23  S.  E.  681 ;  Long  v.  Campbell,  37 
W.  Va,  665,  17  S.  E.  197. 

The  indorser  of  non-negotiable  paper  can- 
not be  sued  jointly  with  the  maker. 

First  Nat.  Bank  v.  Oay,  71  Mo.  627 ;  Coch- 
i-an  V.  Strong,  44  Ga.  636 ;  Campbell  v.  Farm- 
ers' Bank,  10  Bush,  152;  Story  v.  Lamb,  52 
Mich.  528,  18  N.  W.  248;  Castle  v.  Candee, 
16  Conn.  223;  Welton  ▼.  Scott,  4  Conn.  527. 

Messrs.  John  U.  Myera  and  Charles  E. 
Hogg,  for  appellee : 

Smith  and  Camden  by  placing  their  names 
on  the  back  of  the  note  became  joint  promis- 
ors with  Sehon,  with  the  rights  of  common 
sureties. 

This  being  non- negotiable  paper,  neither 
Smith  nor  Camden  could  be  treated  as  an  in- 
'i';rser.  They  did  not,  by  signing  their 
names,  contract  the  obligation  of  assignors: 

( 1 )  Because  they  did  not  have,  or  claim  to 
have,  any  ownership  whatever  in  the  note; 

(2)  there  was  no  assignee  to  whom  the  note 
was  assigned  or  transferred. 

Merchants*  Nat.  Bank  ▼.  Spates,  41  W. 
Va.  27,  23  S.  E.  681 ;  Welsh  v.  Ebersole,  76 
Va.  651;  Mackie  v.  Davis,  2  Wash.  (Va.) 
219,  1  Am.  Dec.  482. 

The  party  by  indorsing  his  name  on  the 
instrument  intended  to  assume  some  obliga- 
tion. 

Childs  V.  Wyman,  44  Me.  433,  69  Am.  Dec 
111;  Good  V.  Martin,  95  U.  S.  96,  24  L.  ed. 
343;  Eican  v.  Brooks-Watterfield  Co.  65 
Ohio  St.  604,  35  L.  R.  A.  786,  45  N.  E.  1094; 
Union  Bank  v.  Willis,  8  Met.  504;  41  Am. 
Dec.  541;  Bright  v.  Carpenter,  9  Ohio,  139, 
34  Am.  Dec.  432. 

Where  a  stranger  places  his  name  on  the 
back  of  a  note  at  or  before  the  time  of  its 
execution  and  before  delivery  he  is  held  to  be 
a  joint  maker  with  the  rights  of  a  common 
surety. 

Seymour  v.  Mickey,  15^hio  St.  615;  Rob- 
insoiv  V.  Abell,  17  Ohio,  36;  Long  v.  Camp- 
bell, 37  W.  Va.  665,  17  S.  E.  197 ;  Burton  v. 
Hattsford,  10  W.  Va.  470,  27  Am.  Rep.  571; 
Miller  v.  Clendenin,  42  W.  Va.  416,  26  S.  E. 
512;  Roanoke  Grocery  d  Mill.  Co.  v.  Wat- 
kins,  41  W.  Va.  789,  24  S.  E.  612;  Orrick  v, 
CoUton,  7  Gratt.  189;  Powell  v.  Com.  11 
Gratt.  822 ;  Welsh  v.  Ebersole,  75  Va.  651 ; 
Kearnes  v.  Montgomery,\^QX3-  ^0;  Oood 
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▼.  Martin,  95  U.  S.  95,  24  L.  ed.  343;  Stevens 
V.  Pareons,  80  Me.  351,  14  Atl.  741 ;  Doug- 
las V.  Waddle,  1  Ohio,  413,  13  Am.  Dec.  630; 
Lawson,  Rights,  Rem.  &  Pr.  S  1575;  An- 
drews V.  C<mgar  (C.  C.  N.  D.  111.)  20  Am. 
Law  R^.  N.  S.  331 ;  Tiedeman,  Com.  Paper, 
(}  270,  272. 

Neither  Smith  nor  Camden  can  be  held  ae 
gaarantor. 

Purviance  t.  Jones,  120  Ind.  162,  21  N.  £. 
1009;  Scohey  v.  Walker,  114  Ind.  254,  15  N. 
£.  674;  1  Dan.  Neg.  Inst.  9  63. 

A  note  has  no  legal  inception  until  it  is 
delivered  to  someone  as  evidence  of  a  sub- 
sisting debt. 

Catlin  V.  Qunter,  11  N.  Y.  368,  62  Am. 
Dec.  113. 

The  maker  of  a  note  which  he  never  deliv- 
ered cannot  be  held  liable  thereon,  even  if 
in  the  hands  of  a  bona  fide  holder. 

Burson  v.  Huntington,  21  Mich.  415,  4  Am. 
Rep.  497;  nine  v.  Guthrie,  42  Ind.  227,  13 
Am.  Rep.  357;  Ohipman  v.  Tucker,  38  Wis. 
43,  20  Am.  Rep.  1 ;  1  Dan.  Neg.  Inst.  3d  ed. 
I  63 ;  Clark  v.  Boyd,  2  Ohio,  56 ;  Clark  v.  8ig- 
oumey,  17  Conn.  511;  Bromage  v.  Lloyd,  1 
£xch.  32;  Second  Nat,  Bank  v.  Howe,  40 
^finn.  390,  42  N.  W.  200;  Tufts  v.  Shepherd, 
49  Me.  312;  Macy  v.  Kendall,  33  Mo.  164; 
Smith  V.  Wyckoff,  3  Sandf.  Ch.  77. 

Until  negotiated,  the  defendants  could 
withdraw  fnxn  and  rescind  their  engage- 
ments upon  it. 

1  Dan.  Neg.  Inst.  S  191 ;  Downes  v.  Rich- 
ardson, 5  Bam.  &  Aid.  674;  Whitworth  v. 
Adaws,  6  Rand*  (Va.)  333;  2  Am.  &  Eng. 
£nc.  Law,  p.  365 ;  May  v.  Boisseau,  8  Leigh, 
184;  Dogan  v.  Dubois,  2  Rich.  £q.  85. 

Polfenbarse^y  J.,  delivered  the  opinion 
of  the  court: 

J.  N.  Camden  and  J.  P.  R.  B.  Smith  com- 
plain on  a  writ  of  error  of  a  judgment  ren- 
dered against  them  in  the  circuit  court  of 
Mason  county,  and  in  favor  of  Sarah  F. 
Young,  on  a  non-negotiable  promissory  note 
for  $1,000,  payable  one  year  after  date,  to 
the  order  of  said  Smith,  dated  December  12, 
1893,  and  signed  <m  the  face  thereof  by  C. 
Sehon  and  on  the  back  thereof  first  by  J.  P. 
R.  B.  Smith  and  then  by  J.  N.  Ci^mden.  The 
trial  was  by  the  court  in  lieu  of  a  jury,  and 
the  oral  evidence  consisted  of  the  testimony 
of  said  Smith  and  James  L.  Knight.  The 
former  testified  that  the  note  had  been  mailed 
to  him  from  Huntington  by  Sehon,  fully 
made  out,  with  the  request  that  he  indorse 
it,  and  write  a  letter  to  Camden,  asking 
him  to  indorse  it,  which  was  done.  Up- 
on the  return  of  the  note  by  Camden, 
Smith  took  it,  and  went  to  Knight  for 
the  purpose  of  obtaining  the  money  on 
it  for  Sehon.  Knight  testified  that  he 
had  in  his  hands,  for  the  purpose  of 
62  L.  R.  A. 


loaning  it,  $850,  belonging  to  Mrs.  Young, 
the  plaintiff,  to  which  he  added  $150  of  hif! 
own  money,  took  the  note,  and  delivered  to 
Smith  his  check  for  $1,000,  payable  to  Se- 
hon, which  was  sent  to  him  by  Smith ;  and 
that  afterwards,  on  the  repayment  by  Mrs. 
Young  of  the  $150,  he  delivered  the  note  to 
her.  The  action  was  assumpsit  against  Se- 
hon, which  was  sent  to  him  by  Smith;  and 
Camden  as  original  promisors  with  Sehon 
for  his  accommodation,  and  to  enable  him  to 
obtain  upon  the  note  said  loan.  Plaintiffs  in 
error  plead  ncmassumpsit,  and  Sehon  inter- 
posed a  special  plea,  setting  up  his  discharge 
in  bankruptcy,  and  judgment  was  rendered 
against  the  plointiffs  in  error  only. 

Against  this  judgment  it  is  urged  by  the 
attorney  for  Smith  that  plaintiffs  in  error, 
by  placing  their  names  on  the  back  of  the 
note,  became  guarantors,  and  could  not  be 
sued  jointly  with  the  principal  debtor,  the 
contract  of  guaranty  being  collateral,  and 
binding  the  guarantor  only  in  the  event  of 
the  failure  of  the  party  owing  the  debt  to 
pay  it  and  the  exercise  of  due  diligence  on 
the  part  of  the  holder  to  collect  from  him. 
For  Camden  it  is  contended  that  he  and 
Smith  became  indorsers  or  guarantors  in  the 
order  in  which  their  names  are  signed  on  the 
back  of  the  note.  In  the  absence  of  any  pa- 
rol evidence,  the  note  indicates  that  it  was 
made  by  Sehon  to  Smith,  by  whom  it  was  as- 
signed to  Camden.  Was  parol  evidence  ad- 
missible to  show  the  relation  of  the  parties 
to  the  note?  "Whatever  diversities  of  in- 
terpretation may  be  found  in  the  authori- 
ties, where  either  a  blank  indorsement  or  a 
full  indorsement  is  made  by  a  third  party 
on  the  back  of  the  note  payable  to  the  payee 
or  order,  or  to  the  payee  or  bearer,  as  to 
whether  he  is  to  be  deemed  an  absolute  prom- 
isor or  maker  or  guarantor  or  indorser,  there 
is  one  principle  upon  the  subject  almost  uni- 
versally admitted  by  them  all,  and  that  is 
that  the  interpretation  of  the  contract  ought 
in  every  case  to  be  such  as  will  carry  into  ef- 
fect the  intention  of  the  parties ;  and  in  most 
instances  it  is  conceded  that  the  intention  of 
the  parties  may  be  made  out  by  parol  proof 
of  the  facts  and  circumstances  which  took 
place  at  the  time  of  the  transaction."  Mr. 
Justice  Clifford,  in  Rey  v.  Simpson,  22  How. 
341,  349,  16  L.  ed.  260,  263.  In  the  syllabus 
of  that  case  it  is  held  that  the  weight  of  au- 
thority is  in  harmony  with  the  principle  that 
parol  proof  of  the  circumstances  under 
which  such  indorsement  was  made  is  admis- 
sible. In  4  Am.  k  £ng.  £nc.  Law,  2d  ed. 
488,  it  is  said  that,  ''in  all  the  states  it  would 
seem,  however,  that  between  the  immediate 
parties  evidence  is  admissible  to  show  the  ac- 
tual time  of  indorsement."  There  can  be  no 
doubt  that  parol  evidence  was  admitted  for. 
that  purpose  in  Kearnes  v.  Montgomery,  M^ 
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W.  Va.  20;  Burton  v.  Hansford,  10  W.  Va. 
470,  27  Am.  Rep.  571;  Long  v.  (;!amphell,  37 
W.  Va.  665,  17  8.  E.  197;  Thomas  v.  Ltnn, 

40  W.  Va.  122,  20  S.  E.  878;  Gof  ▼.  Miller, 

41  W.  Va.  683,  24  S.  E.  643;  Roanoke  Gro- 
cery di  Mill,  Co.  V.  Watkina,  41  W.  Va.  787, 
24  S.  E.  612;  and  Miller  v.  Clendenin,  42  W. 
Va,  416,  26  S.  E.  512.  The  report  of  the  caae 
in  Bank  of  Huntington  v.  Hyselly  22  W.  Va. 
142,  indicates  that  no  parol  evidence  was  of- 
fered in  that  caae.  In  Quarrier  v.  Qwarrter, 
36  W.  Va.  310,  15  S.  E.  164,  the  parol  evi- 
dence offered  to  establiBh  facts  fixing  upon 
one  of  the  parties  to  the  note  liability  as  an 
original  promisor  was  excluded  because  of 
the  incompetency  of  the  witness  to  testify 
against  the  alleged  copromisor,  he  being 
dead,  and  the  transactions  to  which  the  wit- 
ness proposed  to  testify  having  been  personal 
between  them.  Such  is  the  rule  in  Virginia 
also.  Hopkins  v.  Richardson,  9  Gratt.  485; 
Welsh  V.  Ebersole,  75  Va.  651.  This  doc- 
trine is  so  well  settled  that  it  is  useless  to 
cite  authority  upon  it,  but  the  following  may 
be  consulted  as  leading  cases  on  the  subject, 
all  holding  that  parol  evidence  is  admissible 
for  such  purpose:  Good  v.  Martin,  95  U.  S. 
90  24  L.  ed.  341;  Cavazos  v.  Trevino,  6 
Wall.  773,  18  L.  ed.  813;  Jackson  ex  dem, 
Hopkins  V.  Leek,  12  Wend.  105 ;  Essex  Co.  v. 
Edmands,  12  Gray,  273,  71  Am.  Dec.  758; 
Hall  V.  Cazenove,  4  East,  477 ;  Cooper  v.  Rob- 
inson, 10  Mees.  &  W.  694.  Moreover,  it  is 
well  settled  by  the  decisions  of  this  court, 
as  well  as  by  those  of  the  courts  generally, 
that  any  agreement  between  the  parties  to 
a  note  bearing  irregular  indorsements  as  to 
the  extent  of  their  liability  on  the  note  may 
be  shown  by  parol  evidence,  and  will  be  en- 
forced as  to  all  who  are  parties  to  the  agree- 
ment. Long  v.  Campbell,  37  W.  Va.  665,  17 
S.  E.  197 ;  Miller  v.  Clendenin,  42  W.  Va. 
416,  26  S.  E.  512;  Burton  v.  Hansford,  10 
W.  Va.  470,  481,  27  Am.  Rep.  571;  Watson 
V.  Hurt,  6  Gratt.  633;  Roanoke  Grocery  d 
Mill.  Co.  v.  Watkins,  41  W.  Va.  787,  24  S. 
E.  612. 

Before  attempting  to  ascertain  the  law  ap- 
plicable to  this  case,  it  is  proper  to  state 
that  the  facts  upon  which  this  judgment  is 
predicated  differ  somewhat  from  those  of 
other  cases  which  have  been  decided  by  this 
court,  in  which  the  maker  and  indorsers  have 
all  been  held  liable  as  copromisors.  In  those 
cases  the  indorsements  were  made  before  the 
notes  were  indorsed  by  the  payees.  Here  the 
note  itself  imports,  and  the  evidence  shows, 
that  the  payee  indorsed  first.  In  the  absence 
of  parol  evidence  showing  a  different  agree- 
ment or  facts  from  which  the  law  would 
raise  a  different  obligation,  the  undertaking 
on  the  part  of  Smith  and  Camden  would  be 
collateral,  and  not  joint  with  Sehon.  Quar- 
rier V.  Quarrier,  36  W.  Va.  310,  15  S.  E.  154. 
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In  Burton  v.  Hansford,  MUler  t.  Clendenin, 
Long  ▼.  Campbell,  and  Roanoke  Chroeery  d 
Mill.  Co.  ▼.  Watkins,  in  all  of  whi<^  the  in- 
dorsers were  held  to  be  copromisors,  the 
third  parties  indorsed  before  the  payees  did 
so.  In  most,  if  not  all,  of  them,  the  payees 
l)ecame  the  holders  of  the  notes  for  value, 
and  did  not  indorse  at  all.  In  each  of  these 
cases,  the  paper  itself  disclosed  the  irregu- 
larity of  the  indorsements  on  the  back.  Be- 
ing in  the  hands  of  the  payee  as  holder  for 
value,  and  without  his  indorsement  on  the 
back  of  it,  the  theory  of  successive  indorse- 
ments or  assignments  corresponding  to  the 
positions  of  the  names  on  the  bade  of  it  was 
negatived  by  mere  inspectiosi  of  the  instru- 
ment ;  and  upon  a  showing  by  parol  evidence 
that  the  indorsements  were  made  .before  de- 
livery the  law  holds  that  the  indorser  is 
prima  facie  an  original  promisor  or  guaran- 
tor, as  the  payee  may  elect,  on  the  legal  pre- 
sumption that  one  who  indorses,  at  the  time 
it  is  made,  a  note  not  made  payable  to  him, 
thereby  indicates  an  intentic«i  to  bind  him- 
self for  the  payment  of  it  in  some  form,  and 
that,  if  in  such  case  he  has  failed  to  Indicate 
in  what  form  he  intends  to  bind  himself,  it  is 
fair  to  presume  that  he  intended  to  be  bound 
in  any  manner  that  the  payee  might  elect 
The  necessity  for  the  admission  of  parc^  evi- 
dence where  the  instrument  itself  shows  the 
irregularity  of  the  indorsements  is  apparent. 
Here,  however,  the  positions  of  the  names  on 
the  paper  indicate  that  Sehon  executed  his 
note  to  Smith,  and  that  Smith  assigned  it  to 
Camden,  and  Mrs.  Young « comes  forward 
claiming  to  have  acquired  it  for  a  valuable 
consideration.  If  she  had  shown  that  she 
had  given  Camden  the  money  on  it,  without 
more,  his  undertaking  would  have  been  col- 
lateral. 

No  irregularity  of  indorsement  being  dis- 
closed by  the  paper  itself,  the  question  is 
whether  such  irregularity  may  be  shown  by 
parol  evidence,  so  as  to  let  m  further  evi- 
dence of  that  kind  to  show  the  intention  of 
the  parties.  While  this  is  not  affirmed  in 
the  case  of  Quarrier  v.  Quarrier,  36  W.  Va. 
310,  15  S.  E.  154,  the  opinion  of  the  court  in- 
timates in  the  following  language  that  it 
may  be  done:  "If  these  be  tlie  facts,  Quar- 
rier might  be  liable  for  the  note  as  joint 
promisor  or  guarantor,  according  to  the  time 
of  his  signing,  or  the  understanding  between 
the  parties."  In  Whitehouse  v.  Hanson,  42 
N.  H.  9,  Bell,  Ch.  J.,  said:  "It  is  a  presump- 
tion of  law  that  the  parties  to  a  promissory 
note  stand  to  each  other  in  the  relation  to 
which  the  signatures  appear.  The  signers 
on  the  face  of  the  paper  are  taken  to  be  joint 
principals,  unless  some  are  designated  as 
sureties;  and  the  signers  on  the  bade  to  be 
indorsers,  in  the  order  in  which  the  names 
are  written,  if  nothing  in  the  terms  of  the  in- 
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dorsementfl  indicai^s  the  oontrary.  .  .  . 
In  the  case  af  a  bona  fide  holder  of  such  a 
note  without  notice,  this  presumption  is  con- 
dusive.  .  .  .  But,  generally,  this  pre- 
sumption is  not  conclusive  as  to  others,  but 
is  merely  a  prima  facie  presumption,  which 
stands  till  the  contrary  is  proved."  For  the 
assertion  that  the  presumption  is  conclusive 
as  to  a  bona  fide  holder  without  notice,  he 
cites  Grafton  Bank  v.  Kent,  4  N.  H.  221,  17 
Am.  Dec.  414,  and  Nichols  v.  Parsons,  6  N. 
H.  30,  23  Am.  Dec.  706.  Both  of  these  cases 
hold  that  the  presumption  in  favor  of  such 
holder  against  agreements  and  equities 
among  the  makers  and  •  indorsers,  of  which 
the  holder  had  no  notice,  and  which,  if  en- 
forced, would  be  prejudicial  to  him,  is  conclu- 
sive. Whitehouse  v.  Hanson  presented  the 
same  question  and  it  was  disposed  of  in  the 
same  way.  Hence,  there  is  no  groimd  for  an 
inference  that  the  language  quoted  means 
that  a  holder  cannot  show  by  parol  evidence 
the  actual  nature  of  the  transaction,  as  to 
consideration,  time,  and  intent,  to  the  ex- 
tent of  making  the  parties  liable  to  him  in  a 
numner  different  from  that  indicated  by  the 
Tnere  positions  of  the  names  on  the  paper. 

Speaking  of  the  operation  upon  negotiable 
instruments  of  the  rule  against  the  admissi- 
bility of  parol  evidence  to  vary  the  terms  of 
a  written  contract,  Daniel,  'Seg.  Inst.  §  720, 
says:  "The  language  of  the  rule  implies  its 
limitation,  for  it  does  not  extend  to  exclude 
evidence  offered  to  show  want  or  failure  of 
consideration,  or  to  impeach  the  original  or 
present  validity  of  the  indorsement  on  the 
ground  of  fraud.  There  are  three  classes  of 
cases  in  which  evidence  for  this  purpose  is 
admissible,  and  it  will  be  seen  that  it  does 
not  contradict  or  vary  the  contract  imported 
by  the  indorsement,  but  impeaches  it  as  a 
valid  indorsement  to  the  extent  claimed  by 
the  indorsee.  Thus,  firstly,  it  may  be  shown 
that  the  indorsement  was  without  considera- 
tion— as,  for  i  distance,  that  it  was  for  the 
indorsee's  accommodation,  or  merely  to 
transfer  the  legal  title  to  the  indorsee,  he 
being  in  fact  the  owner  of  the  paper ;  or  that 
it  was  indorsed  for  collection,  where  the 
form  of  indorsement  does  not  show  that  fact, 
or  that  it  was  indorsed  merely  to  perfect  an 
arrangement  between  the  maker  and  indor- 
see. And  where  several  and  successive  in- 
dorsers agreed  to  be  liable  as  joint  indorsers 
and  cosureties,  an  extension  of  this  principle 
would  admit  the  facts  to  be  shown,  as  they 
reveal  the  extent  and  nature  of  the  considera- 
tion.-' Section  707  of  the  same  work  says: 
"There  is  no  doubt  that,  if  a  note  be  made 
payable  to  the  order  of  the  payee,  and  is  in- 
dorsed by  him,  that  his  liability  will  be  that 
of  an  indorser,  and  not  that  of  a  maker.  If 
subsequent  to  his  name  there  appears  the 
name  of  another  person  indorsed  upon  it, 
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such  person  cannot  be  regarded  in  any  other 
light  than  as  indorser,  and  no  parol  evidence 
will  be  admissible,  as  against  a  bona  fide 
holder  without  notice,  to  show  that  he  in- 
tended to  bind  himself  in  a  different  charac- 
ter. This  view  of  the  law  rests  upon  the  fact 
that  there  is  no  ambiguity  in  the  position  of 
his  name,  and  none  in  his  relation  to  subse- 
quent parties  to  the  instrument.  Upon  its 
face  the  instrument  evidences  that  he  in- 
tended to  bind  himself  as  an  indorser,  for  it 
purports  to  have  been  regularly  transferred 
to  him  by  the  payee's  indorsement,  and  by 
him  transferred,  by  his  own  indorsement,  to 
the  indorsee.  And  unless  he  has  indicated 
an  intention  to  become  liable  as  a  surety  or 
guarantor  by  some  expression  to  that  effect, 
he  will  very  olearly  be  bound  as  an  indorser, 
and  be  entitled  to  require  demand  and  no- 
tice as  a  condition  precedent  to  his  determi- 
nate liability.  The  form  of  the  contract  must 
at  least  prima  facie  determine  its  construc- 
tion." Then  §  7076  says:  "If  a  party  not  the 
payee  at  the  inception  of  the  note  puts  his 
name  on  the  back  of  it,  and  the  payee  after- 
ward indorse  it  over  such  party's  name,  the 
latter  will  then  be  second  indorser,  and  his 
liability  cannot  be  varied  by  parol  evidence. 
And  the  like  result  is  reached  if  the  payee's 
name  be  left  blanks  and  the  holder  of  the 
note,  in  negotiating  it)  fills  it  up  with  the 
name  of  the  party  who  has  signed  his  name 
on  the  back."  On  the  subject  of  irregular 
indorsements,  such  as  were  found  in  the  cases 
of  Burton  v.  Hansford,  Long  v.  Campbell, 
Miller  v.  Olendenih,  and  Roanoke  Grocery  d 
Mill,  Co.  V.  Watkins,  the  same  author  says, 
at  §§  700,  710,  and  711:  "When  a  note  is 
made  payable  to  the  order  of  the  payee,  and 
the  name  of  another  appears  indorsed  in 
blank  upon  it,  and  was  then  indorsed  before 
the  note  was  delivered  to  or  indorsed  by  the 
payee,  a  very  different  question,  and  one  up- 
on which  the  authorities  are  very  much  at 
issue,  arises.  In  such  cases  such  person  does 
not  appear  upon  the  face  of  the  paper  to  have 
held  and  to  have  transferred  the  title,  but 
rather  to  have  placed  his  name  upon  its  back 
to  add  strength  and  credit  to  it,  and  thus 
render  it  more  easy  of  circulation;  and  the 
inquiry  is  presented  whether  he  intended  to 
bind  himself  for  its  payment  as  a  joint 
maker  or  surety,  as  a  guarantor,  or  only  as 
an  indorser,  whose  liability  can  only  be  fixed 
by  due  demand  and  notice.  If  the  note  be 
not  negotiable,  it  is  plain  that  such  party 
can  not  be  regarded  as  an  indorser,  for  the 
simple  reason  that  there  is  no  such  thing  as 
an  'indorsement,'  ip  its  strict  and  proper 
commercial  sense,  of  any  other  than  negotia- 
ble paper."  "When  the  note  is  n^otiable,  the 
question  is  by  no  means  capable  of  such  easy 
and  satisfactory  solution;  but,  whatever  di- 
versities of  interpretation  may  be  found^C 
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the  authorities  on  the  subject^  they  very 
generally  concur,  though  not  with  entire 
unanimity,  that,  as  between  the  immediate 
parties,  the  interpretation  ought  to  be  in 
every  case  such  as  will  carry  their  intention 
into  effect,  and  that  their  intention  may  be 
made  out  by  parol  proof  of  the  facts  and  cir- 
cumstances which  took  place  at  the  time  of 
the  transaction.  If  the  person  who  placed 
his  name  on  the  back  of  the  note  before  the 
payee  intended  at  the  time  to  be  bound  to 
the  payee  only  as  a  guarantor  of  the  maker, 
he  shall  not  be  deemed  to  be  a  joint  promisor 
or  an  absolute  promisor  to  the  payee.  If  he 
intended  to  bind  himself  as  a  surety  or  joint 
maker  of  the  note,  he  will  not  be  permitted 
to  claim  afterward  that  he  was  only  a  guar- 
antor. And,  if  he  intended  to  be  bound  only 
as  an  indorser,  the  better  opinion  is  that 
this  also  may  be  shown  as  between  him  and 
the  payee."  "The  ground  upon  which  parol 
proof  of  intention  and  agreement  in  such 
cases  is  admitted  is  that  the  position  of  the 
name  upon  the  paper  is  one  of  ambiguity  in 
itself — that  it  is  not  a  complete  contract,  as 
is  the  case  of  an  indorsement  by  the  payee, 
which  imports  a  distinct  and  certain  liabil- 
ity, but  rather  evidence  of  authority  to  write 
over  it  the  contract  that  was  entered  into; 
and  that  parol  proof  merely  discloses  and 
brings  to  light  the  terms  of  the  unwritten 
contract  that  was  made  between  the  parties." 
An  exception  is  admitted  by  Mr.  Daniel  at 
S  703,  where  he  says  that,  ''when  several 
persons  indorse  a  bill  or  negotiable  note  in 
succession,  the  legal  effect  is  to  subject  them 
as  to  each  other  in  the  order  they  indorse. 
The  indorsement  imports  a  several  and  suc- 
cessive, and  not  a  joint,  obligation,  whether 
the  indorsements  be  made  for  accommodation 
or  for  value  received,  unless  there  be  an 
agreement  ahundc  different  from  that  evi- 
denced by  the  indorsements.  When  the  suc- 
cessive indorsements  are  for  accommodation 
of  other  parties,  the  indorsers  for  accommo- 
dation may  make  an  agreement  to  be  jointly 
and  equally  boimd,  but  whoever  asserts  such 
an  agreement  must  prove  it.  In  cases,  there- 
fore, in  which  no  such  agreement  is  proved, 
the  indorsers  are  not  bound  to  contribution 
amongst  themselves,  but  each  and  all  are  lia- 
ble to  those  who  succeed  them."  On  this 
proposition  he  cites  Hogue  v.  Davis,  8  Gratt. 
4 ;  Farmers*  Bank  v.  Beime,  1  Gratt.  266,  42 
Am.  Dec.  551;  Farmers*  Bank  v.  Vanmeter, 
4  Rand  (Va.)  653;  Chalmers  v.  M*Murdo,  6 
;Munf.  252,  7  Am.  Dec.  684,  and  numerous 
other  cases  which  bear  out  fully  the  text.  A 
contrary  doctrine  is  asserted  in  Stovall  v. 
Border  Grange  Bank,  78  Va,  194,  but  the 
declaration  is  obt^er. 

While  the  rule  excluding  parol  evidence  to 
show  liability  of  indorsers  different  in  extent 
or  character  from  that  indicated  by  the  posi- 
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tions  of  their  names  is  well  supported  by  de- 
cisions of  the  courts  of  New  York,  Illinois, 
Minnesota,  North  Carolina,  Indiana,  Massa- 
chusetts, Missouri,  Texas,  Tennessee,  and 
Rhode  Island,  there  is  a  vast  amount  of  au- 
thority against  it.  Randolph  on  Ck)mmercial 
Paper,  at  §  834,  says:  "This  show  of  inten- 
tion seems,  however,  to  conflict  with  the  fact 
that  such  signature  is  generally  made  for 
the  further  assurance  of  the  payee,  whereas 
his  position  as  indorser  is  naturally  after 
that  of  the  payee  or  first  holder,  and  tends 
to  negative  all  idea  of  liability  to  the 
payee;"  and  then  says  the  view  is  "approved 
as  *the  New  York  rule*  by  Judge  Daniel." 
At  §  833,  Randolph,  Ck>m.  Paper,  cites  a  long 
list  of  cases  holding  that,  where  the  paper 
discloses  no  ambiguity  on  its  face,  parol  evi- 
dence of  the  time  of  the  indorsement  and  the 
consideration  may  be  introduced.  One  of 
these — Siurtevant  v.  Randall,  63  Me.  149 — 
holds  that  "the  contract  implied,  from  one's 
placing  his  name  in  blank  upon  the  back  of 
a  negotiable  promissory  note  is  not  a  writ- 
ten contract  so  far  complete  in  itself  as  to 
exclude  parol  •  evidence  to  show  his  connec- 
tion with  such  note.  As  between  the  orig- 
inal parties  to  such  contract,  or  those  having 
their  rights,  parol  evidence  is  admissible  to 
prove  the  circumstances  which  will  deter- 
mine its  character."  In  the  opinion.  Bar- 
rows, J.,  says:  '*From  a  series  of  decisions 
in  Massachusetts  and  this  state  ...  it 
may  be  deduced  as  settled  law  that,  when 
one  not  the  payee  of  a  negotiable  promissory 
note  indorses  it  in  blank  at  its  inception,  the 
legal  presumption  arising  from  the  act  is 
that  it  was  done  for  the  same  consideration 
with  the  written  contract  on  the  face  of  the 
note,  and  the  person  thus  indorsing  will  be 
holden  as  a  surety  and  an  ori^nal  promisor. 
If  the  same  act  is  done  at  some  subsequent 
time,  but  without  a  previous  indorsement  by 
the  payee,  then  there  is  no  such  presumption 
as  to  the  consideration,  and  the  person  thus 
indorsing  will  be  held,  if  there  was  in  fact 
a  consideration  for  his  contract,  as  a  guar- 
antor. If  the  same  blank  indorsement  is 
made  after  an  indorsement  by  the  payee,  then 
the  person  making  it  is  to  be  regarded  as  a 
subsequent  indorser;  and,  in  the  absence  of 
date  or  proof,  it  is  presumed  that  the  in- 
dorsement was  made  at  the  inception.  Now, 
that  these  presumptions  have  not  been  coa- 
sidered,  as  between  all  the  parties  to  negoti- 
able paper,  to  belong  to  that  class  of  legal 
presumptions  which  admit  of  no  opposing 
evidence,  is  manifest  frcnn  the  tenor  of  the 
reasoning  in  many  of  the  cases  above  re- 
ferred to."  Then,  after  quoting  from  two 
Massachusetts  cases,  he  says:  "But,  aside 
from  numerous  dicta  of  similar  import,  it  is 
too  plain  to  need  elucidation  that  in  such 
cases  parol  evidence  must  be  resorted  to,  in 
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the  absence  of  anything  in  writing,  to  deter- 
mine what  the  contract  actually  was, — 
whether  that  of  an  original  promisor,  guar- 
ator,  or  indorser  to  transfer  the  title, — and 
that  this  is  no  infringement  of  the  wholes 
some  rule  that  parol  evidence  shall  never  be 
received  to  vary  or  contradict  a  written  con- 
tract." 

Another  case  afTirming  with  equal  strength 
the  like  doctrine  is  National  Bank  v.  Dorset 
Marble  Co.  61  Vt.  106,  2  L.  R.  A.  428, 17  Atl. 
42,  decided  in  1888.  Rowell, .  J.,  delivering 
the  opinion  of  the  court,  said :  ''But  in  this 
state  no  distinction  has  ever  been  made  in 
this  behalf  between  regular  and  irregular  in- 
dorsements in  blank  of  third  persons,  but 
they  have  alike  been  held  prima  facie  to  im- 
pose the  obligation  of  maker.  In  most,  if 
not  all,  of  the  cases  before  Sylvester  v.  Dow- 
ner, 20  Vt.  355,  49  Am.  Dec.  786,  the  indorse- 
ments were  irregular,  which  brings  the  cases 
in  line  with  a  great  majority  of  the  cases  in 
other  jurisdictions.  But  in  Sylvester  v. 
Dotcner  the  defendant's  indorsement  was 
regular;  that  is,  his  name  was  written  in 
blank  under  the  names  of  the  payees.  This 
seems  to  be  so  from  the  case,  but  we  have  a 
copy  of  the  note  before  us,  which  shows  it  to 
be  so.  Downer  was  sued  as  sole  maker  of 
the  note,  and,  although  it  is  true  that  the 
evidence  tended  to  show,  and  the  jury  found 
that  he  intended  to  assume  an  imconditional 
obligation  to  pay  the  note  according  to  its 
tenor,  yet  the  court  adverted  to  that  fact 
only  as  putting  at  rest  all  pretense  that  it 
was  not  understood  that  he  assumed  the  ob- 
ligation his  signature  imported,  and  said: 
On  being  produced,  the  note  shows  the  name 
of  the  defendant  indorsed  upon  it,  and  also 
the  names  of  the  payees.  This,  according  to 
the  decisions  of  this  court,  repeatedly  made, 
imposes  upon  the  defendant  the  obligation 
of  maker,  with  this  difference:  That,  his 
undertaking  being  in  blank,  as  between  him 
and  the  parties  to  it,  it  is  susceptible  of  be- 
mg  controlled  by  oral  evidence  of  the  real 
obligation  intended  to  be  assumed  at  the 
time  of  signing."  See  also  Ballard  v.  Bur- 
ton, 64  Vt.  387,  16  L.  R.  A.  664,  24  Atl.  769, 
decided  in  1892. 

Chaddock  v.  Vanness,  35  N.  J.  L.  517,  10 
Am.  Rep.  256,  asserts  with  emphasis  the  doc- 
trine of  the  Maine  and  Vermont  courts.  De- 
pue.  J.,  said:  "The  inadmissibility  of  parol 
evidence  to  vary  the  legal  import  of  commer- 
cial paper  is  forcibly  advocated  by  Professor 
Parsons.  2  Parsons,  Notes  &  Bills,  520.  He 
maintains  that  its  competency  is  limited  to 
exceptional  cases.  Id.  23.  The  exceptional 
cases  are  those  in  which  the  evidence  tends 
to  establish  a  defect  in  the  consideration,  or 
the  instrument  is  informal,  and  therefore  no 
commercial  contract  is  created  by  the  in- 
dorsement per  ae.  It  is  upon  the  principle  of 
62  L.  R.  A. 


this  exception  that  the  evidence  received  by 
the  court  in  this  case  was  properly  admitted. 
The  defendant  is  not  named  in  the  note  as 
payee.  The  first  indorsement  of  a  note  by 
a  person  not  the  payee  per  se  creates  no  im- 
plied or  commercial  contract  whatever,  al- 
though the  party  may  be  subjected  to  the 
liability  of  a  second  indorser  if  the  payee 
should  afterwards  indorse  the  note,  and  it 
should  come  to  the  hands  of  a  bona  fide  hold- 
er before  maturity.  Croeer  v.  ChamberSy  20 
X.  J.  L.  256.  As  between  the  parties,  a  lia- 
bility can  arise  only  from  the  facts  and  cir- 
cumstances which  occurred  at  the  time  of 
the  transaction.  Whether  any  contract  was 
made,  and  what  the  character  of  the  contract 
is,  must  be  determined  by  the  intentions  of 
the  parties  as  ascertained  by  parol  evidence 
of  the  circumstances  under  which  the  in- 
dorsement was  made.  Parol  evidence  offered 
for  that  purpose  is  not  objectionable  on  ac- 
count of  a  tendency  to  vary  a  written  con- 
tract, when  no  contract  arises  except  upon 
such  evidence."  See  also  Hayden  v.  Weldon, 
43  N.  J.  L.  128,  39  Am.  Rep.  551.  But  John- 
son V.  liamsey,  43  N.  J.  L.  279,  39  Am.  Rep. 
580,  holds  that  "an  accommodation  indorser 
cannot  set  up,  in  a  suit  against  him  by  his 
indorsee,  that  there  was  an  agreement  be- 
tween them  at  the  time  of  putting  their 
names  on  the  paper  that  such  indorsement 
should  constitute  a  joint,  and  not  a  succes- 
sive, liability."  So,  in  Foley  v.  Emerald  d 
P.  Brewing  Co.  61  N.  J.  L.  428,  39  Atl.  650, 
a  payee  who  had  indorsed  a  note  for  the  ac- 
commodation of  the  maker  before  it  was  de- 
livered to  the  holder  was  held  to  be  a  com- 
mercial indorser,  just  as  the  paper  indicated. 

Cecil  V.  Miw,  6  Ind.  478,  opened  wide  the 
door  for  parol  evidence,  but  the  supreme 
court  of  that  state  long  ago  adopted  the  New 
York  rule.  Vore  v.  Hurst,  13  Ind.  561,  74 
Am.  Dec.  268;  Roberts  v.  Masters,  40  Ind. 
463.  So,  in  Minnesota,  it  was  once  held  that 
"parol  evidence  is  admissible  to  prove  in 
what  capacity  a  party  writes  his  name  on 
the  back  of  a  note, — ^whether  as  indorser, 
guarantor,  or  surety, — when  the  controversy 
is  between  the  original  parties,  or  to  deter- 
mine the  mutual  liability  of  the  indorser, 
when  there  are  several."  Pierse  v,  Irvine,  1 
Minn.  369,  Gil.  272.  But  in  Coon  v.  Pruden, 
25  Minn.  105,  the  court  held  that  "a  member 
of  a  firm  made  a  promissory  note  payable  to 
the  order  of  the  firm.  .  .  .  Held,  that 
the  relation  of  the  firm  to  the  note  is  that  of 
indorser,  and  cannot  be  varied  by  parol,  and 
that  a  demand  upon  the  maker  is  necessary 
to  charge  the  firm." 

Counsel  for  defendants  in  error  cite  certain 
Ohio  cases  which  they  claim  sustain  their 
position.  Among  them  is  Douglas  v.  Wad- 
Idle,  1  Ohio,  413,  13  Am.  Dec.  630,  holding 
upon  evidence  of  mere  local  usage,  admitted, 
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that  accommodation  indorsers  of  a  promis- 
80iy  note  are  coeureties,  among  whom  con- 
tribution may  be  enforced.  This  waa  nar- 
rowed and  virtually  overruled  in  Williama  v. 
Bo88<m,  11  Ohio,  62,  but  it  affirms  the  admis- 
sibility of  parol  evidence.  Another  is  Rob- 
inson y.  Abell,  17  Ohio,  36,  holding,  upon  a 
note  executed  by  John  W.  Abell  to  Wm.  Rob- 
inson against  Palmer,  as  a  joint  maker,  that 
there  could  be  no  recovery  against  Palmer  as 
maker  without  proof  that  the  indorsement 
was  made  at  the  time  of  the  execution  of  the 
note.  This  asserts  the  admissibility  of  pa- 
rol evidence ;  but  the  court  virtually  certifies 
in  its  decision  that  the  irregularity  of  the  in- 
dorsement was  apparent  without  the  aid  of 
extrinsic  evidence,  and  that  would  let  in  pa- 
rol evidence  anywhere.  In  the  syllabus  Pal- 
mer is  described  as  a  stranger  to  the  note. 
.AjQother  is  Ewan  v.  Brooks-Water  field'  Co. 
55  Ohio  St.  596,  35  L.  R.  A.  786,  45  N.  E. 
1094,  holding  that  the  indorsement  of  the 
Tnaker's  name  on  the  bade  of  a  promissoiy 
note  payable  to  his  own  order,  and  its  deliv- 
ery in  that  form  to  another  for  value,  are 
essential  parts  of  the  exiecution  of  the  note, 
and  that  the  person  so  making,  indorsing, 
and  delivering  for  value  is  liable  as  i.  ker. 
But  the  court  held  that  the  irregularity  of 
the  indorsement  was  disclosed  by  the  note  it- 
self. Williams,  Ch.  J.,  said:  "The  note,  be- 
ing payable  to  the  order  of  the  maker,  was 
incomplete  in  its  execution  until  indorsed  by 
him  and  delivered  to  another  for  value. 
.  .  .  There  is  here  no  room  for  any  infer- 
ence that  the  note  had  been  previously  trans- 
ferred by  the  maker  to  the  company,  and 
thereaftci'  indorsed  by  it  in  order  to  trans- 
fer the  title.*'  Another  is  Seymour  v. 
Mickey ,  15  Ohio  St.  515,  in  which  it  was  per- 
mitted to  be  shown  by  parol  evidence  in  a 
suit  upon  a  note  bearing  regular  indorse- 
ments that  an  indorser  sigpaed  his  name  on 
the  back  of  the  note  at  the  time  ol  its  exe- 
cution for  the  purpose  of  giving  the  payees 
additional  security  for  the  payment  of  the 
note,  and  had  refused  to  sign  it  as  a  joint 
maker,  whereupon  he  was  held  to  be  liable  as 
an  indorser,  and  entitled  to  demand  and  no- 
tice. This  case  does  not  appear  to  have  ever 
been  expressly  overruled,  although  in  Cum- 
minga  v.  Kent,  44  Ohio  St.  92,  4  N.  E.  710, 
58  Am.  Rep.  796,  it  has  since  been  held 
that  "evidence  of*  a  parol  agreement,  prior 
to  or  contemporaneous  with  the  drawing  and 
delivery  of  a  bill  of  exchange,  that  the  draw- 
er is  not  to  be  liable  as  such,  is  inadmissi 
ble.''  The  proof  olTered  was  that  there  was 
a  parol  agreement  that  the  drawer  was  not  to 
be  liable  as  such. 

Enough  has  been  said  to  clearly  show  that, 
if  the  case  were  governed  by  the  rules  appli- 
cable to  negotiable  paper,  there  is  respectable 
authority  for  deciding  the  case  either  way, 
02  L.  K.  A. 


Out  the  weight  of  authority  would  undoubt- 
edly make  it  impossible  to  hold  the  plaintiffs 
in  error  liable  as  joint  makers  of  the  note 
in  the  present  status  of  the  case.  But  the 
note  is  not  negotiable,  and  the  inquiry  now  is 
whether  a  different  rule  applies,  and,  if  so, 
what  that  rule  is.  Section  1  of  Daniel  on 
Negotiable  Instruments  draws  a  very  clear 
distinction  between  the  two  classes  of  paper, 
in  the  third  clause  of  which  it  is  said:  "By 
the  common  law  an  instrument  under  seal 
imports  a  consideration  by  virtue  of  the  sol- 
emn ceremony  of  its  execution,  and  no  other 
non-negotiable  instrument  does.  A  bill  of 
exchange,  however,  by  the  usages  of  mer- 
chants, also  prima  facie  imports  a  consid- 
eration; and  now  by  statute  promissory 
notes  of  a  certain  kind  are  placed  on  the 
same  footing.  As  between  immediate  par- 
ties, the  true  state  of  the  case  may  be  shown, 
and  the  presumption  of  consideiation  rebut- 
ted. But  when  a  bill  of  exchange  or  nego- 
tiable note  has  passed  to  a  bona  fide  holder 
for  value,  and  before  maturity,  no  want  or 
failure  of  oonsideraticm  can  be  shown.  Its 
defects  perish  with  its  transfer ;  while,  if  the 
instrument  be  not  a  bill  of  exchange  or  nego- 
tiable note,  they  adhere  to  it  in  whosesoever 
hands  it  may  go."  In  the  first  clause  of  said 
section  he  shows  that  a  negotiable  instru- 
ment is  a  res,  a  thing  of  value,  titlcf  to  which 
may  be  held  and  transferred ;  and  that,  when 
it  goes  into  the  hands  of  a  bona  fide  holder 
without  notioe  of  any  defect,  he  may  hold  it 
against  the  world,  while  in  the  case  of  a  non- 
negotiable  instrument  the  true  owner  may 
identify  it,  and  reclaim  it  from  anybody  who 
may  hold  it  as  an  innocent  purchaser  from 
one  who  has  stolen  it  or  otherwise  come  in- 
to possession  of  it  wrongfully. 

Edwards,  Bills  &,  Notes,  at  §  326,  says: 
"There  is,  however,  a  manifest  distinction  be- 
tween those  cases  in  which  the  party  ha$ 
made  a  valid  and  explicit  contract^  as  where 
a  person  writes  his  name  on  the  back  of  a 
negotiable  note,  and  that  class  of  cases  where 
the  contract  cannot  be  carried  into  effect  as 
an  indorsement,  according  to  mercantile 
usage,  as  where  a  person  indorses  his  name 
on  the  back  of  a  note  that  is  not  negotiable. 
In  respect  to  the  former,  the  contract  is  to  be 
enforced  according  to  its  legal  effect,  under 
principles  that  are  well  established,  and  pre- 
sumed to  be  within  the  knowledge  of  the  par- 
ties; while  in  respect  to  the  latter  courts 
endeavor  to  prevent  the  utter  failure  of  the 
contract  by  giving  it  effect  in  some  other 
way,  as  by  allowing  the  holder  to  overwrite 
the  indorser's  name  with  the  real  contract 
implied  by  law,  or  recover  against  him  as  a 
maker  or  guarantor  of  the  note."  Section 
391  of  the  same  book  says:  "Where  a  person 
puts  his  name,  in  blank,  on  the  back  of  a 
promissory  note,  ^^.^majr^hyi^i^iable   as 
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maker  or  guarantor,  when  there  is  an  agree- 
ment to  that  effect,  and  when  he  cannot  be 
charged  as  an  indorser,  as  in  the  case  of  a 
non-negotiable  note.  But  where  the  payee 
seeks  to  charge  the  indorser  of  a  non-nego- 
tiable note,  who  indorsed  the  same  before  de- 
livery, with  the  payment  thereof,  he  must  al- 
lege that  the  defendant  indorsed  with  intent 
to  become  liable  as  guarantor  or  maker.  This 
is  allowed  in  order  to  prevent  an  entire  fail- 
ure of  the  contract,  on  the  principle,  ut  res 
magia  valeat  quam  pereat. 

2  Parsons,  Notes  &  Bills,  125  says:  "In 
those  stiites  where  the  rule  is  adopted  that 
a  third  person  indorsing  paper  in  blank  be- 
fore the  delivery  of  it  to  the  payee  is  liable 
aa  an  indorser  only  it  is  not  applied  in  case 
the  paper  be  not  negotiable,  inasmuch  as  a 
legal  indorsement  can  only  be  made  on  nego- 
tiable paper;  but  the  indorser  in  such  cases 
is  held  liable  as  a  maker  or  guarantor." 

These  authorities  clearly  show  that  the 
rule  against  the  admission  of  parol  evidence 
to  show  the  consideration,  the  relation  of 
the  parties,  and  the  circumstances  attending 
the  execution  of  the  paper,  to  the  end  that 
the  true  intent  may  be  ascertained  and  ef- 
fectuated, has  no  application  in  the  case  of 
non-negotiable  paper.  This  being  true,  the 
rule  of  liability  pronounced  by  the  law  must 
be  the  same  in  this  case  as  it  is  in  the  cases 
of  irregular  indorsements  decided  by  this 
court,  and  to  which  reference  has  been  made. 
In  those  cases  it  has  been  decided  that  the 
holder  of  the  paper  may  treat  the  parties 
Uiereto  either  as  makers  or  as  guarantors, 
according  to  his  own  election,  however,  their 
names  may  stand  upon  the  paper.  To  this 
it  may  be  objected  that  the  rule  excluding 
parol  evidence  when  the  names  upon  the 
paper  are  signed  regularly  and  in  succession 
rests  upon  the  ground  that  it  operates  to 
vary  or  contradict  tiie  terms  of  a  written 
contract,  and  that  this  paper  imports  a  debt 
due  from  Sehon  to  Smith,  transferred  by 
Smith  to  Camden,  and  that  Mrs.  Young 
stands  in  the  attitude  of  assignee  of  Cam- 
den, and  that,  therefcMre,  she  must  hold 
Smith  and  Camden  as  guarantors  of  the  debt  I 
due  from  Sehon  only  and  was  bound  to  the 


exercise  of  diligence  to  collect  that  debt.  Tliis 
contention  is  not  without  the  semblance  of 
reason,  to  say  the  least,  but  it  has  just  been 
shown  that  the  indorsements  of  such  note 
are  not  regarded  as  importing  a  complete 
contract,  and  thci;t  evidence  is  admissible  to 
show  the  intention  of  the  parties.  Edwards, 
Bills  &  Notes,  S  391.  In  some  instances  it 
has  been  held  that  the  indorser  is  to  be 
treated  as  a  guarantor,  and  not  as  a  maker ; 
but  the  rule  applied  by  this  court  in  the 
cases  in  which  parol  evidence  has  been  ad- 
mitted entitles  the  holder  of  the  paper  to 
elect  whether  he  will  treat  them  as  makers 
or  guarantors.  If  there  had  been  an  agree- 
ment between  Sehon  on  the  one  side  and 
Smith  and  Camden  on  the  other  that  the 
latter  should  be  guarantors,  or  that  Smith 
was  to  be  guarantor  as  to  Sehon,  and  Cam- 
den guarantor  as  to  both  Smith  and  Sehon, 
such  agreement  would  be  unavailing  as 
against  Mrs.  Young,  unless  she  had  notice  of 
it.  Long  v.  Oamphell,  37  W.  Va.  666,  17  S. 
E.  197 ;  Burton  v.  Hansford,  10  W.  Va.  481, 
27  Am.  Rep.  671;  Watson  v.  Hurt,  6  Gratt. 
633.  There  is  no  evidence  that  there  was 
such  an  agreement,  unless  the  note  itself  is 
evidenoe  of  it.  It  cannot  be,  for  it  is  not 
commercial  paper,  and  is  not  regarded  in 
law  415  imposing  liabilities  or  contracts,  ac- 
cording to  the  order  of  indorsement.  Smith 
testified  in  the  case,  and  did  not  say  there 
was  such  an  agreement.  Camden  did  not 
come  forward  to  testify.  The  evidence 
shows  circumstances  from  which  it  is  clear 
that  this  note  was  drawn  up  in  the  form  in 
which  it  is  for  the  purpose  of  procuring 
money  from  somebody  for  the  benefit  of  Se- 
hon, and  that  the  names  of  Smith  and  Cam- 
den were  affixed  to  it  with  the  intent  to  give 
it  credit  and  strength  with  the  person  who 
should  accept  it  and  furnish  the  money  up- 
on it.  That  clearly  makes  them  liable  as 
joint  promisors.  Defendant  in  error  had 
the  right  of  election  to  hold  them  as  origi- 
nal promisors  or  as  guarantors. 

For  these  reasons,  the  judgment  must  be 
affirmed. 

Petition  for  rehearing  denied. 


GEORGIA  SUPREME  COURT. 


CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY, Plif.  in  Err., 

V, 

Isaac  MOTES. 

( Qa ) 

•1.     l¥1&etber  a  revnlatlon  adopted  and 

*HeadiioteB  by  Simmons^  Ch.  J. 


■oaarbt  to  be  enforced  by  a  carrier 
of  paftnenirers  is  or  is  not  reasonable  is  a 
question  of  law,  and  not  one  of  fact  for  de- 
termination by  a  Jury. 
2.  In  tbe  absence  of  any  dnty  devolvlnv 
npon  a  ralliraT  companjr  to  provide  at 
its  stations  a  place  wherbln  its  patrons  may 
sleep  while  awaiting  the  arrival  or  departure 
of  trains,  a  regulation  forbidding  passengers 
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from  going  to  Bleep  In  its  waiting  rooms,  or 
lying  down  on  the  benches  therein,  Is  not.  In 
a  legal  sense,  unreasonable. 
3.  A  paanenarer  'vrho  displays  a  persist- 
ent determination  to  disregard  snob 
a  revnlatlon,  and  by  his  wrongful  conduct 
so  exasperates  a  servant  of  the  company  as  to 
unfit  him  from  properly  performing  the  duty 
be  owes  bis  master  with  respect  to  his  treat- 
ment of  Its  patrons,  cannot  justly  complain 
that  the  company's  servant  lost  his  temper 
and  resorted  to  unnecessary  force  In  compel- 
ling an  observance  of  the  regulation  on  the 
part  of  the  passenger. 

(April  8,  1003.) 

ERROR  to  the  Macon  City  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  an  as- 
sault alleged  to  have  been  committed  on 
plaintiff  by  defendant's  employee.   Reversed, 

The  facta  are  stated  in  the  opinion. 

Measra.  Hall  Sc  Wimberly,  J.  E.  Hall, 
and  R.  D.  Feag^ln  for  plaintiff  in  error. 

Messrs.  H.  A.  Mathews  and  Gmerry  Sc 
Hall  for  defendant  in  error. 

Simmons^  Ch.  J.,  delivered  the  opinion  of 
the  court: 

An  action  sounding  in  tort  was  brought  by 
Isaac  Motes  against  the  Central  of  Georgia 
Railway  Company  to  recover  damages  for  an 
assault  alleged  to  have  been  committed  upon 
him  by  an  employee  of  the  company. 

On  the  trial  of  the  case,  the  plaintiff  was 
introduced  as  a  witness  in  his  own  behalf, 
and  testified  substantially  as  follows:  About 
the  5th  of  January,  1901,  he  purchased  at 
Griffin  a  ticket  entitling  him  to  be  carried 
over  the  line  of  the  defendant's  road  from 
that  point  to  Ft.  Valley.  He  took  passage 
upon  an  afternoon  train  which  ran  as  far  as 
Macon,  an  intervening  station,  and  arrived 
there  about  7  o'clock.  He  was  asleep  when 
the  train  "rolled  into  the  depot,  and  .  .  . 
was  not  aroused  until  all  the  passengers 
were  off,"  when  "the  conductor,  or  porter,  or 
some  official  came  through  and  waked"  him 
up.  He  then  got  off  on  the  left-hand  side  of 
that  train,  and  inquired  of  a  man  wearing 
the  uniform  of  a  porter  what  train  he  should 
take  in  order  to  reach  his  destination.  Be- 
ing directed  to  a  train  on  the  right-hand 
side  of  that  he  had  left,  he  boarded  the  form- 
er ;  but,  after  it  had  proceeded  some  distance 
from  the  depot,  he  learned  it  was  not  "the 
right  train  to  Ft.  Valley,"  and  thereupon 
'•got  oil"  the  train  and  walked  back."  On  his 
return  to  the  station  he  made  inquiry  at  the 
ticket  office  concerning  the  train  he  should 
have  taken,  and  was  informed  it  had  left, 
and  he  would  be  compelled  to  wait  for  the 
next  train  passing  through  Ft.  Valley,  which 
would  not  leave  Macon  until  early  in  the 
morning  of  the  following  day.  He  then  "pro- 
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ceeded  to  the  waiting  room,"  and  as  he  "was 
tired  and  sleepy  from  the  fatigue  of  the  day, 
.  .  .  laid  down  across  the  benches  and 
went  to  sleep."  Shortly  afterwards,  the  offi- 
cial in  charge  of  the  waiting  room  came  and 
waked  the  plaintiff,  telling  him  "that  was 
not  a  hotel ;  that  the  benches  w^ere  made  to 
sit  on."  As  soon  as  this  (^eial  went  out  of 
the  room,  the  plaintiff  "laid  back  down  in  a 
reclining  position,"  not  "  in  the  same  posi- 
tion" he  had  before  assumed,  but  in  one 
which  admitted  of  his  resting  upon  his  elbow 
and  allowing  his  feet  to  hang  off  the  seat. 
"It  was  not  but  a  short  while  before  the" 
official  just  mentioned  came  back  into  the 
room,  pulled  the  plaintiff  up,  and  told  him  he 
would  send  him  to  a  hotel;  that  he  "could 
not  sleep  there."  In  reply  the  plaintiff  said 
he  "did  not  care  to  go  to  a  hotel."  This  offi- 
cial again  left,  whereupon  the  plaintiff 
"slipped  back  on  the  seat,  where  [he]  could 
lay  [his]  head  on  the  back  of  the  scat."  He 
"did  not  lay  down  that  time,"  but  put  his 
"head  on  the  back  of  the  seat"  and  closed  his 
eyes.  "In  a  few  minutes  [he]  was  disturbed 
again  by  the  same"  official,  who  "pulled 
[him]  out  of  [his]  seat  and  jerked  [him] 
around  a  little."  Plaintiff  had  his  ooat 
buttoned  up.  The  official  pulled  it  open, 
"jerking  off  some  buttons,"  and  threatened 
to  carry  plaintiff  to  the  "courthouse" 
and  lock  him  up.  After  shaking  him, 
and  while  still  having  hold  of  him,  the 
official  demanded  that  the  plaintiff  show 
his  ticket,  and  compelled  him  to  exhibit 
it  before  he  was  turned  loose.  The  official 
"did  not  make  any  apology  for  his  conduct," 
when  shown  plaintiff's  ticket,  but  remarked 
that  he  "didn't  have  any  business  there  any- 
way," as  he  "should  have  gone  on  the  train" 
which  he  had  missed.  Plaintiff  was  not  fur- 
ther molested  in  any  way,  and  left  Macon  on 
the  morning  train  for  Ft.  Valley.  His  coat 
was  not  injured,  save  that  the  top  button 
was  torn  off.  "The  other  buttons  came  un- 
fastened," as  the  company  official  took  hold 
of  the  plaintiff's  coat  where  it  came  together 
at  the  collar.  He  "was  not  drinking  that 
night,"  but  was  merely  drowsy  and  sleepy. 
He  was  pulled  up  out  of  his  seat  the  last 
time  he  was  disturbed;  "was  not  to  say 
soimd  asleep  at  the  time,  [but]  was  in  a  doz- 
ing manner.*'  Was  pulled  to  his  feet,  though 
not  carried  off  further  than  a  few  feet.  The 
benches  in  the  waiting  room  were  placed  back 
to  back,  and  were  provided  with  small  arms, 
so  arranged  as  to  divide  the  benches  into 
seats.  "The  sitting-down  places  were  entire- 
ly separated  from  each  other  all  the  way 
across,"  and  the  seats  were  "large  enough 
for  a  person  to  sit  on." 

During  the  course  of  the  plaintiff's  exam- 
ination while  on  the  witness  stand,  he  stated 
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that  he  did  not  lemember  having  made  any 
remarks  to  the  ofllcial  in  charge  when  the 
latter  first  aroused  him  from  his  slumbers 
and  told  him  he  could  not  sleep  in  that 
room  as  it  was  not  a  hotel,  and  the  benches 
were  made  to  sit  on;  though,  the  witness 
said,  he  *'might  luive  made  s<»ne  remark." 
He  admitted  he  paid  no  regard  to  what  this 
official  said  as  to  how  he  should  conduct  him- 
self, and  immediately  lay  "down  in  a  reclin- 
ing position  to  rest,  after  he  went  out,  [and,] 
as  a  matter  of  fact,"  did  again  go  to  sleep. 
Upon  being  again  awakened  and  told  he 
would  be  sent  to  a  hotel,  he  replied  he 
"didn't  care  to  go  to  a  hotel ;  that  [he]  would 
spend  the  night  there."  The  railroad  official 
doubtless  understood  him  to  mean  by  this 
remark  that  he  did  not  intend  to  observe 
any  regulation  of  the  company  with  respect 
to  the  right  of  passengers  to  regard  its  wait- 
ings room  as  a  lodging  house,  for  it  affirma- 
tively appears  from  the  testimony  of  another 
witness,  whom  the  plaintiff  himself  intro- 
duced, that  in  point  of  fact  he  did  make  an 
offensive  reply  to  the  company's  official  when 
first  approached  by  him  and  told  he  must  not 
pleep  in  the  waiting  room.  In  thig  connec- 
tion, this  witness  testified:  "I  just  noticed 
the  officer  shake  the  young  man  awake  and 
tell  him  that  he  roust  not  sleep  in  the  wait- 
ing room ;  that,  if  he  wanted  to  sleep,  he  had 
better  go  to  the  hotel.  The  young  man  re- 
plied that  he  would  sleep  if  he  felt  like  it." 
According  to  the  account  given  by  this  wit- 
ness, "the  officer  went  out  of  the  room  and 
returned  in  .  .  .  about  twenty  or  thir- 
ty minutes,  and  walked  to  where  the  young 
man  was  sitting,  and  jerked  him  out  of  his 
seat  and  tore  the  buttons  from  his  coat," 
taking  hold  of  him  rudely  and  using  him 
"pretty  rough."  The  witness  further  under- 
took to  assert  that  the  plaintiff  had  not  lain 
down  on  the  benches  at  any  time  previously, 
and  was  sitting  quietly  in  his  seat  asleep 
when  thus  rudely  aroused, — "leaning  on  his 
hand,  sitting  in  the  seat."  Witness  "saw 
the  officer  approach  the  young  man  iwice" 
only.  The  second  time,  "the  officer  jerked 
the  young  man  from  his  seat  to  the  floor,  or 
to  his  feet,  and  said  that  he  had  told  him  not 
to  sleep  in  there,  and  that  he  would  see  he 
did  not  do  so."  Witness  was  himself  "asleep 
part  of  the  time  that  night  in  the  waiting 
room,  and  was  not  disturbed  by  the  officer 
at  all;"  but  neither  he  nor  anyone  else  pres- 
ent was,  he  said  "stretched  on  the  benches 
asleep,"  and  the  "young  man  never  laid 
down."  Not  only  as  to  this  last  statement, 
but  in  other  respects,  the  testimony  of  this 
witness  differed  essentially  from  what  the 
plaintiff  admitted  was  the  truth  with  regard 
to  what  actually  occurred. 

The  only  other  witness  who  testified  on  the 
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trial  was  the  company's  <^cial  who  had 
charge  of  the  waiting  rooms  on  the  occasion 
under  investigation.  lie  explained  that 
there  were  '^hree  waiting  rooms  at  the  de- 
pot: A  colored  waiting  room;  a  general 
waiting  room;  and  a  private  waiting  room 
for  ladies,*'  which  was  a  small  room  opening 
into  the  general  waiting  room.  Liadies  usu- 
ally sat  in  this  small  room  when  unaccom- 
panied by  gentlemen,  though  the  general 
waiting  room  was  provided  for  the  accommo- 
dation of  both  sexes.  While  there  were  "no 
printed  regulations  for  the  government  of 
the  waiting  rooms  at  the  Union  Depot," 
there  were  verbal  ones  with  regard  to  lying 
down  on  the  benches,  and  as  to  sleeping  in 
the  genera]  waiting  room;  and  the  witness 
had  been  a  number  of  times  instructed  not  to 
permit  a  violation  of  these  regulations.  It 
was  his  duty  to  preserve  order  in  and  about 
the  depot,  and  his  "jurisdiction  embraced  the 
waiting  room"  set  apart  for  ladies  and  gen- 
tlemen, to  which  the  plaintiff  went.  He  was 
first  seen  by  the  witness  somewhere  between 
8  and  9  o*clock,  and  was  then  in  this  waiting 
ing  room,  sitting  by  the  stove  with  several 
others.  "The  next  time  [witness]  went  in 
there,  he  was  lying  down  on  the  seat.  He 
had  moved  down  to  the  end  of  the  seat  then, 
and  had  his  head  on"  one  of  the  arms,  and 
was  "stretched  out  full  length  on  the  bench." 
Witness  "went  to  him  and  tried  to  get  him 
to  get  up  then,  and  told  him  to  sit  up,  but 
he  didn't  do  it.  He  just  let  his  foot  down 
off  the  seat  and  lay  there."  A  train  was 
backing  into  the  car  shed  at  the  time,  and 
witness  had  to  leave  to  attend  to  other  du- 
ties. When  he  returned  to  the  waiting  room, 
plaintiff  was  still  lying  there,  and  witness 
"asked  him  again  to  get  up  and  sit  up,"  say- 
ing "that  was  not  any  place  to  sleep ;  that  if 
he  wanted  to  sleep  he  must  go  and  get  a 
room."  Plaintiff  said  he  would,  if  witness 
would  pay  for  it;  but  this  the  latter  declined 
to  do,  and  "insisted  on  his  getting  up  and 
sitting  up,  and  he  would  not  do  it.  He  would 
not  make  any  move  to  do  it,  and  [witness] 
caught  hold  of  his  coat  right  there,  in  order 
to  pull  him  into  a  sitting  position,  not  to 
pull  him  off  the  seat.  A  button  broke  off. 
He  got  up  then  and  picked  the  button  off  the 
floor  and  stood  up  in  the  floor,  and  then  was 
the  time  [witness]  asked  for  his  ticket,  and 
he  said  he  had  it."  Witness  asked  to  see  it, 
but  plaintiff  replied  he  "never  had  any  busi- 
ness to  see  it  until  train  time,"  and  that 
"when  he  [plaintiff]  started  through  the  gate 
he  would  let"  witness  see  it.  Witness  told 
him  he  would  have  to  show  his  ticket  or  get 
out ;  "that  he  would  not  stay  there  unless  he 
did  let  [witness]  see  it.  He  finally  offered 
it,"  though  he  held  on  to  one  end  of  it,  and 
witness  "saw  enough  to  see  where  it  was  to 
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and  from."  Nothing  further  was  said,  save 
that  witness  "told  him  he  had  no  business 
there;  that  his  train  was  gone,  and  if  he 
came  from  Griffin  he  ought  to  have  gone  on 
the  Albany  train  right  on  to  Ft.  Viilley." 
Witness  approached  the  plaintiff  only  twice. 
"He  was  lying  full  length  on  the  bench  both 
times.  ...  He  was  lying  with  his  body 
over  the  arm  the  second  time,  with  his  head 
on  the  arm  of  the  seat,  and  he  was  occupying 
two  seats  then."  Witness  asked  for  his  tick- 
et, in  order  to  ascertain  whether  or  not  he 
wae  a  passenger,  whether  "he  was  going  any- 
where or  not/'  and  whether  "he  had  any 
right  to  the  building  or  not.  Passengers  are 
not  allowed  to  lie  across  benches ;  it  does  not 
matter  how  many  tickets  they  have."  Wit- 
ness "did  not  see  anyone  else  in  the  waiting 
room  lying  across  the  benches  asleep.  There 
were  cards  hung  on  the  back  of  each  train  in 
that  shed  at  that  time  for  the  guidance  of 
the  people,  showing  what  train  it  was,  and 
where  it  went  to.  That  was  true  in  every  in- 
stance at  that  time."  Plaintiff  "explained 
how  he  got  left." 

1.  The  trial  judge  refused  to  give  in  charge 
to  the  jury  the  following  written  request: 
"If  you  believe  from  the  evidence  that  the 
plaintiff,  Isaac  Motes,  after  being  informed 
by  the  officer  of  the  defendant  company  who 
was  in  charge  of  the  white  waiting  room  that 
he  could  not  sleep  across  the  boiches  in  such 
waiting  room,  or  could  not  lie  across  said 
benches  for  any  purpose,  and  if  you  believe 
from  the  evidence  that  Motes  persisted  in 
lying  across  said  benches,  after  having  been 
informed  by  the  officer  in  charge  that  he  had 
no  right  to  do  so,  then  I  charge  you  that  the 
officer  in  charge  had  the  right  to  use  such 
force  towards  Motes  as  was  necessary  to  en- 
force the  regulation."  As  will  be  noted,  this 
request  to  charge  was  based  upon  the  as- 
sumption that,  as  matter  of  law,  the  regu- 
lations adopted  by  the  company  with  respect 
to  lying  across  benches  and  sleeping  in  its 
waiting  room  were  reasonable.  His  honor 
did  instruct  the  jury  in  general  terms  that 
the  "defendant's  agent  was  authorized  in  law 
to  use  such  force  as  was  necessary  in  enfor- 
cing reasonable  regulations  of  the  company," 
and  further  told  the  jury  that  it  was  fbr 
them  to  determine  whether  or  not,  in  point 
of  fact,  the  particular  regulations  adopted 
by  the  defendant  company  were,  under  all 
the  circumstances,  reasonable  and  proper. 
Apparently  the  juiy  found  they  were  not. 
The  question  is  therefore  presented  whether 
it  was  or  was  not  within  the  province  of 
the  jury  to  determine  this  all-important  mat- 
ter. We  think  not.  "A  railroad  company 
has  an  implied  authority  (which  is  necessa- 
rily almost  absolute)  to  make  and  enforce  all 
reasonable  rules  and  regulations  for  the  oon- 
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trol  of  its  trains  and  the  persons  thereon,  of 
persons  using  its  stations  and  grounds,  and 
of  those  transacting  business  with  it,  in 
order  to  provide  for  the  safety  of  its  paesen- 
gers  and  employees,  and  to  protect  itself 
from  imposition  and  wrong."  1  Elliott,  Rail- 
roads, §  190.  "To  this  end,"  carriers  of  pas- 
sengers "may  regulate  the  piurchase  of  tidc- 
ets,  the  time  and  manner  of  procuring  and 
paying  for  the  same,  and  the  time  and  man- 
ner of  surrendering  them;  the  manner  and 
time  of  entering  and  leaving  the  cars;  and 
the  conduct  of  the  passengers  while  upon  the 
cars  or  at  stations  waiting  for  trains,  as  that 
they  shall  not  be  boisterous  or  disorderly. 
.  .  .  Rules  and  regulations  in  regard  to 
separate  cars  for  ladies  and  their  escorts" 
have  been  upheld  as  reasonable,  as  have  also 
rules  "prohibiting  disorderly  conduct  on  the 
cars."  And  it  is  the  right  of  common  car- 
riers to  "exclude  from  their  carriages  and 
premises  such  persons  as  refuse  to  comply 
wiUi  their  reasonable  regulations."  Id.  § 
200.  "The  reasonableness  of  such  regulations 
and  of  the  manner  of  their  enforcement  in  a 
given  case  has  been  held  by  some  of  the 
courts  to  be  a  question  of  fact  for  the  jury. 
But  it  would  seem  that  this  must  be  a  ques- 
tion of  law  for  the  court  to  decide,  if  any 
fixed  and  permanent  regulations  are  to  be  es- 
tablished, and  the  better  authority  holds 
it  to  be  such ;  since  one  jury  in  a  given  case 
might  pronounce  the  rule  reasonable,  while 
another  jury  in  another  case  might  decide 
the  same  rule  to  be  unreasonable.  .  .  . 
There  are  doubtless  many  cases  in  which  thd 
reasonableness  of  the  rule  depends,  in  the 
particular  instance,  upon  disputed  facts  or 
circumstances,  and,  where  this  is  true,  it 
may,  perhaps,  be  called  a  mixed  question  of 
law  and  fact;  but,  when  the  facts  are  undis- 
puted, we  think  it  is  clear,  both  upon  princi- 
ple and  according  to  the  weight  of  authority, 
that  the  question  is  one  of  law  for  the  court." 
Id.  §  202.  Says  no  less  an  authority  than 
Judge  Thompson:  "Whether  a  certain  rule 
of  a  railway  corporation  be  reasonable,  and 
therefore  valid,  is  a  question  of  law  for  the 
court, — ^the  general  rule  being  that  the  rea- 
sonableness of  the  by-laws,  rules,  and  regu- 
lations of  corporations,  whether  private  or 
municipal,  is  to  be  decided  as  a  question  of 
law,  and  that  such  a  by-law,  rule,  or  regula- 
tion, if  unreasonable,  is  to  be  held  void  as 
matter  of  law ;  and  it  is  improper  to  submit 
the  question  of  the  reasonableness  of  such 
a  by-law,  ordinance,  or  regulation  to  the 
decision  of  a  jury."  1  Thompson,  Trials, 
i  1057.  This  subject  came  under  dis- 
cussion in  the  case  of  Southern  R.  Co. 
V.  Watson,  110  Ga.  682,  690,  36  S.  £. 
209,  wherein  the  question  arose  as  to 
wbether   or   not  ^g.,«ts^«<jpl    pM8«8«r<i 
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oould  lawfully  undertake  to  limit  the  time  in 
which  a  railroad  ticket  should  he  used.  In 
this  connection,  Mr.  Justice  Littlo,  who  de- 
livered the  opinion  of  the  court,  said :  "All 
the  authorities  which  support  the  doctrine 
that  a  railroad  company  may  hy  rules  and 
regulations  limit  the  time  in  which  a  ticket 
can  be  used  for  passage  concur  in  the  view 
that  such  regulation  must  be  reasonable,  and 
whether  or  not  a  regulation  of  this  character 
is  or  is  not  reasonable  is  a  question  to  be  de- 
termined by  the  coUrt.  On  this  subject,  the 
rule,  as  we  understand  it^  is  that,  where  the 
facts  are  not  disputed,  the  reasonableness  of 
a  regulation  of  a  common  carrier  affecting 
the  transportation  of  passengers  is  one  of 
law  for  the  court,  and  not  of  fact  for  the 
jury."  See  also  the  cases  cited  on  page  690. 
110  Ga.,  and  page  213,  36  S.  £. 

2.  We  shall  not  at  this  time  undertake  to 
do  more  than  determine  whether  or  not,  as 
regards  a  waiting  room  in  a  city  such  as  Ma- 
con, where  weary  travelers  may,  if  they  wish, 
procure  suitable  accommodations  for  rest 
and  comfort,  regulations  forbidding  the  use 
by  passengers  of  benches  as  beds,  or  any 
other  attempted  transformation  of  a  rail- 
road waiting  room  into  a  lo<lging  house,  tend 
to  deprive  passengers  of  inalienable  rights, 
or  are  for  any  other  reason  to  be  regarded  as 
despotic  and  unreasonable.  It  is  pertinent 
here  to  remark  that  there  was  no  evidence  in- 
troduced on  the  trial  touching  any  rule  pro- 
mulgated by  the  railroad  commission  of  this 
state  with  respect  to  the  duty  of  a  common 
carrier  to  furnish  lodgings  to  such  of  its  pa- 
trons as  lind  it  convenient  to  present  them- 
selves at  the  carrier's  depot  during  the  night, 
there  to  remain  until  the  scheduled  depar- 
ture several  hours  later  of  a  morning  train. 
Nor  have  we  been  cited  to  any  common-law  or 
statutory  rule  which  imposes  upon  a  railway 
company  any  such  duty  towards  such  pa- 
trons, or  to  one  holding  a  ticket,  who, 
through  his  own  fault  or  misfortune,  has 
missed  an  evening  train.  Accordingly  we 
shall  endeavor  to  decide  on  principle  whether 
such  a  duty  does  or  does  not,  as  a  general 
thing,  exist. 

It  seems  reasonable  to  assert  that  a  rail- 
way company  could  not  be  considered  xmrea- 
sonable  if  it  adopted  a  regulation  whereby  a 
passenger  was  not  admitted  to  its  waiting 
room  until  an  hour  or  so  before  the  depar- 
ture on  schedule  time,  of  a  train  the  passen- 
ger desired  to  take.  Nor  would  it  appear 
more  unreasonable  for  the  carrier  to  actually 
keep  its  waiting  room  open  all  night  for  the 
accommodation  of  its  patrons,  permitting 
them  to  enter  it  at  any  time  they  chose,  on 
condition  that  they  would  not  abuse  the  priv 
ilege'thuB  accorded  them  by  undertaking  to 
wrest  from  the  carrier  a  night's  sleep  to 
62  L.  R.  A. 


which  they  were  not  entitled.  Many  good 
reasons  might  be  suggested  why  the  carrier 
would  be  unwilling  to  extend  an  unqualified 
invitation  to  enter  at  will  and  stay  as  long 
as  desirable.  For  instance,  passengers  ex- 
pecting to  take  a  particular  train  might,  if 
permitted  to  indulge  in  inopportune  sleep, 
miss  the  train,  and  be  left  complaining  on 
the  carrier's  hands,  instead  of  making  n 
timely  and  orderly  departure  and  giving 
place  to  other  passengers  entitled  to  enter  its 
waiting  rooms  and  partake  of  the  accommo- 
dations it  afforded.  Again,  the  carrier  could 
have  a  laudable  ambition  to  so  conduct 
its  waiting  room  that  passengers  of  culture 
and  refinement  might  be  spared  the  disgust 
of  witnessing  the  uncouth  and  unseemly  be- 
havior of  a  diirerent  class  of  travelers,  whose 
sense  of  decency  fails  to  suggest  to  them  the 
impropriety  of  sprawling  over  or  upon 
benches  or  seats,  designed  for  a  purpose 
other  than  that  of  alTording  an  opportunity 
to  retire  for  the  night  in  a  grotesque,  if  not 
offensive,  attitude  of  repose.  The  reasonable- 
ness of  a  regulation  adopted  by  a  carrier  of 
passengers  with  respect  to  the  use  to  be  made 
of  its  premises  is  not  to  be  arbitrarily  deter- 
mined by  applying  the  test  whether  or  not 
such  regulation  would  be  reasonable  if  adopt- 
ed by  a  carrier  of  live  stock.  The  circum- 
stances of  time  and  place  are  to  be  given  due 
consideration.  On  the  Western  frontier, 
years  ago,  the  reasonableness  of  attempting 
to  regulate  the  "shooting  out"  of  station 
lights  by  waiting  passengers  might  have  been 
seriously  questioned  by  at  least  some  mem- 
bers of  the  traveling  public.  To-day  there  i:* 
doubtless  a  growing  sentiment  in  all  parts 
of  the  country  against  converting  into  a 
smoking  apartment  a  general  waiting  room 
provided  for  the  accommodation  of  both 
sexes,  as  well  as  against  treating  with 
contempt  the  invitation  held  out  by 
the  station  house  "sand  box"  or  cus- 
pidor, and  other  minor  infractions  of 
the  laws  of  etiquette  which  obtain  in 
polite  society.  The  evolution  which  ha^ 
taken  place  along  this  line  cannot  prop- 
erly be  ignored  by  the  courts,  for  carriers  of 
passengers  are  to  be  encouraged,  rather  than 
disheartened,  when  they  manifest  a  disposi- 
tion to  improve  conditions,  which  have  be- 
come almost  intolerable.  To  furnish  ade- 
quate and  comfortable  accommodations  to 
the  traveling  publib  is  an  exacting  and  seri- 
ous business,  not  mere  vain  and  expensive 
trifling.  A  prospective  traveler  who  pur- 
chases a  railroad  ticket  with  a  view  to  going 
on  a  journey  does  not  thereby  acquire  a  right 
to  demand  of  the  carrier  that  he  be  allowed 
to  enter  its  waiting  room  eight  hours  or  so 
I  before  the  train  he  expects  to  take   is  due, 
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To  misB  his  train  will  not  change  his  status 
from  a  wailing  passenger  into  a  guest  enti- 
tled to  demand  a  place  wherein  to  sleep  un- 
til the  next  train  bound  for  his  destination 
arrives,  or  transform  the  carrier  into  an  inn- 
keeper or  proprietor  of  a  lodging  house.  In- 
deed, he  would  stand  upon  no  better  footing 
than  would  a  patron  of  a  public  eating  house 
who,  after  missing  his  supper  through  his 
own  tardiness,  might,  simply  because  he  was 
tlie  holder  of  a  meal  ticket,  unreasonably 
claim  the  privilege  of  occupying  a  chair  at 
table  in  the  room  where  meals  were  served, 
and  there  passing  his  time  in  sleep  until  the 
arrival  of  the  breakfast  hour.  Accordingly, 
we  hold,  without  hesitation,  that  a  railway 
company  may  with  propriety  insist  that  such 
of  its  patrons  as  contemplate  taking  a  morn- 
ing train  shall,  if  they  desire  to  refresh  them- 
selves by  slumber  during  the  intervening 
night,  find  quarters  other  than  its  waiting 
rooms. 

3.  According  to  the  versi<Mi  given  by  the 
plaintiff  himself  touching  what  occurred  pri- 
or to  the  time  he  was  assaulted  by  the  sta- 
tion agent,  a  finding  against  the  delendrnt 
company  was  wholly  unauthorized.  Not- 
withstanding the  plaintiff  was  expressly  no- 
tified of  the  above  mentioned  regulations  of 
the  company  governing  its  waiting  room,  he 
manifested  a  persistent  determination  to  pay 
no  regard  to  the  same,  and  displayed  a  dis- 
position to  irritate  and  move  to  anger  the 
official  whose  duty  it  was  to  enforce  them. 
After  being  twice  told  by  that  official  that 
passengers  were  not  permitted  to  sleep  in 
the  waiting  room,  the  plaintiff  confesses  he 
waited  until  the  oillcial  again  left  the  toom, 
and  then  "slipped  back  on  the  seat,"  where 
he  could  lay  his  head  on  the  back  of  it, 
closed  his  eyes  and  dropped  off  into  slum- 
ber. While  he  says  he  "did  not  lay  down 
that  time,"  it  is  evident  that  he  knew  the 
official  would  protest,  if  present,  against  his 
thus  assuming  an  undignified  and  sprawling 
attitude,  which  enabled  him  to  use  the  back 
of  the  seat  as  a  pillow,  and  resume  his  nap 
at  the  point  where  it  had  been  interrupted. 
He  did  not  undertake  to  assume  this  position 
until  the  officer  again  left  the  room,  nor  in 
good  faith  try  to  observe  the  rule  against 
using  the  benches  for  a  purpose  other  than 
that  for  which  they  were  provided.  From 
the  beginning  to  the  end  of  his  altercation 
with  this  official,  the  plaintiff  spoke  and  act- 
ed in  a  manner  well  calculated  to  bring  down 
upon  himself  the  harsh  treatment  he  finally 
nuffered  at  the  hands  of  the  company's  agent. 
Should  it,  in  good  consciencei  be  held  respon- 
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sible  therefor  T  The  reply  to  this  inquiry  m 
to  be  found  in  the  report  of  the  case  of  Peavy 
V.  Georgia  R,  d  Bkg.  Co.  81  Ga.  485,  8  S.  £. 
70,  wherein  it  was  pertinently  remarked  that 
"it  is  unjust  to  a  master  wrongfully  to  unfit 
his  servant  for  exercising  the  care  and  pru- 
dence which  are  essential  in  guarding  the 
master's  interest  and  performing  the  ser- 
vant's duty."  The  doctrine  laid  down  in  that 
case  was  subsequently  recognized  and  ap- 
plied in  City  Electric  R,  Co.  v.  Shropshire, 
101  Ga.  33,  28  S.  E.  508,  and  in  the  cases 
cited  on  page  36, 101  Ga.,  and  page  508,  28  S. 
E.  In  Georgia  R.  d  Bkg.  Co.  v.  Hopkins,  108 
Ga.  324,  33  8.  E.  905,  the  plaintiff  sought  to 
recover  damages  because  of  an  assault  which 
the  company's  night  watchman  committed 
upon  him  while  he  was  at  a  station  waiting 
for  a  train ;  but,  it  appearing  that  the  plain- 
tiff had  himself  been  guilty  of  grossly  im- 
proper conduct,  and  had  exasperated  the 
company  *8  agent  by  the  use  of  offensive  and 
insulting  language  to  and  of  him,  this  court 
held  the  company  was  not  liable  for  the  con- 
sequences of  such  assault,  even  though  the 
agent  may  not  have  been  fully  excusable,  and 
the  battery  inflicted  was  entirely  dispropor- 
tionate to  the  insult  given.  In  the  present 
case  no  physical  injury  was  inflicted  upon 
the  plaintiff.  His  feelings  were  hurt:  that 
is  all.  His  sole  grievance  is  that  the  com- 
pany's official  used  unnecessary  force  in  un- 
dertaking to  discharge  his  duties.  By  per- 
sistent disregard  of  the  company's  regula- 
tions, it  is  clear  that  the  plaintiff  forfeited 
his  right  to  longer  remain  in  its  waiting 
room,  and  might  very  properly  have  been 
ejected  therefrom.  Being  himself  in  the 
wrong,  he  is  not  in  a  position  to  justly  com- 
plain that,  instead  ol  being  forcibly  ejected 
from  the  room,  he  was  wrongfully  treated 
with  unnecessary  harshness  by  the  official 
in  charge,  and  then  permitted  to  remain 
therein,  since  the  plaintiff  by  his  own  mis- 
conduct so  exasperated  that  official  as  to  un- 
fit him  for  performing  in  an  irreproachable 
and  conservative  manner  the  duties  assigned 
to  him  by  his  master.  This  being  the  view 
we  take  of  the  case,  we  shall  not  specifically 
deal  with  other  points  made  in  the  motion 
for  a  new  trial,  touching  the  propriety  of 
charging  the  juiy  as  to  the  law  with  regard 
to  the  recovery  of  punitive  damages,  etc 
In  our  opinion,  the  plaintiff  was  entitled  to 
no  damages  at  all. 
Judgment  reversed. 

All  the  Justices  concur,  except  Iivmy* 
kin,  P.  J.,  absent  on  account  of  sickness. 


Digitized  by 


Google 


1898. 


Apex  Tbanspobtation  Co.  v.  Gabbadb. 


518 


OREGON  SUPREME  COURT. 


APEX  TRANSPORTATION  COMPANY, 
Respt,, 

V. 

T.  A.  GARBADE,  Appt 
(32  Or.  582.) 

1.  Ifeitber  due  process  of  la%v,  nor  the 
enval  protection  of  the  law.  Is  de- 
Bied  by  the  grrantlng  of  a  nonsuit,  instead 
of  submitting  the  case  to  the  jury,  where 
the  facts  are  practically  admitted. 

S.  A  decision  bjr  a  state  supreme  conrt 
that  the  arrantluflr  of  a  nousnlt,  in- 
ntead  of  snbmlttiuar  the  case  to  the 
|arr»  where  the  facts  are  admitted,  does 
not  deprive  the  plaintiff  of  due  process  of 
law,  does  not  raise  a  Federal  question  which 
will  entitle  him  to  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States. 

S.  A  Federal  anestion  raised  for  the 
first  time  on  motion  for  rehearing 
comes  too  late  as  a  foundation  for  taking  the 
case  to  the  Supreme  Court  of  the  United 
States. 

(September  14,  1808.) 


APPLICATION  by  respondent  for  a  writ 
of  error  to  the  Supreme  Court  of  the 
United  States  after  reversal  of  a  judgment 
of  the  Circuit  Court  for  Multnomah  County 
in  its  favor  in  a  proceeding  to  condemn  a 
right  of  way  for  a  skidroad.    Denied, 

The  plaintiff  brought  an  action  to  con- 
demn a  right  of  way  over  certain  land  be- 
longing to  defendant.  The  right  was  con- 
troverted on  the  ground  that  the  use  for 
which  the  land  sought  was  required  was  not 
a  public,  but  a  private,  use.  This  question 
was  raised  by  motion  for  a  nonsuit,  and 
also  by  a  request  for  an  instruction  to  the 
jury.  The  case  was  submitted  to  the  jury, 
and  an  award  of  $350  damages  made  to  de- 
fendant. He  appealed  to  the  supreme  court, 
and  it  decided  that  the  purpose  for  which 
the  land  was  sought  wa^  private,  and  not 
public,  and  that  a  nonsuit  should  have  been 
granted.     32  Or.  682. 

Further  facts  appear  in  the  opinion. 

Messrs.  George  W.  P.  Joseph  and 
Frank  SoliIa«el  for  appellant 


None. — What  adfudicationa  of  state  courts  can 
he  brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error  to 
those  courts. 

I.  Scope  of  note,  518. 
II.  Introduction,  514. 

III.  Nature  of  decisions  reviewable. 

a.  Finality  of  determination,  515. 

b.  Adjudication  must  be  that  of  the  high- 

est state  court,  518. 

c.  When  adjudication  is  rendered  in  a 

suit. 

IV.  The  nature  of  the  controversy  essential  to 

this  jurisdiction, 
,     a.  In  general,  519. 

b.  Validity  of  Federal  law,  521. 

c.  Questions  respecting  Federal    author- 

ity, 521. 

d.  Repugnancy  of  state  statutes  or  au- 

thority to  Federal  law. 

1.  State  authority,  525. 

2.  State  statutes  generally,  526. 

3.  State   legislation    impairing    con- 

tract obligations,  527. 

e.  Rights  and  immunities  claimed  under 

Federal  Ijw. 

1.  In  general,  529. 

2.  Full  faith  and  credit,  529. 

3.  Former  jeopardy,  530. 

4.  Commerce,  530. 

5.  Due  process  of  law,  530. 

6.  Equal    protection    of    the    laws, 

531. 

7.  Treaty  rights,  SJZ. 

8.  Land  titles,  532.       { 
0.  Title  to  office,  534. 

10.  Mining  claims,  534. 

11.  Bankruptcy,  535. 

12.  National  banks,  536. 

13.  Citizenship,  537. 

14.  Indians,  537. 

15.  Contracts,  537. 

16.  Vested  water  rights,  537. 
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IV.  e.— continued. 

17.  Legal  tender,  537. 

18.  Exemption  from  taxation,  537. 

19.  Customs    and    internal    revenue, 

538. 

20.  Removal  of  causes,  538. 

21.  Navigation,  538. 

22.  CivU  rights,  538. 

23.  Patents  for  inventions,  538. 

24.  Slavery,  539. 

25.  Limitation  of  actions,  539. 

26.  Miscellaneous,  539. 

f.  Questions  of  local  or  general  law  are 
not  Federal. 

1.  In  general,  540. 

2.  Practice  and  procedure,  541. 

3.  Validity  of  state  legislation  un- 

der state  Constitution,  542. 

4.  Statutory  construction,  542. 

5.  Questions  of  .fact,  543. 
V.  Conclusion,  543. 

I.  Scope  of  note. 

The  object  of  this  note  is  to  point  out  the 
nature  of  the  adjudications  of  state  courts 
which  are  reviewable  in  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  those 
courts,  and  of  the  controversy  essential  to  con- 
fer this  Jurisdiction,  and  usually  denominated 
a  "Federal  question."  Further  questions  with 
respect  to  the  scope  of  this  appellate  Jurisdic- 
tloo  over  ntate  courts,  and  the  manner  and  ef- 
fect of  its  exercise,  are  reserved  for  future 
notes  in  this  series.  It  has  also  seemed  best  to 
defer  for  future  discussion  questions  as  to  the 
sufBciency  of  the  presentation  of  the  Federal 
contention  to  the  state  court,  and  the  necessity 
and  requisite  character  of  the  decision  there- 
on by  such  court,  and  merely  to  consider  in  this 
connection  whether  the  controversy,  If  properl; 
presented  and  decided,  was  in  Its  nature  bu< 
as  to  confer  this  Jnrlsdictioo. 
33 
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Sept., 


Messrs,  X>olpli«  Mallorj,  ft  Simon  and 
Oeorse,  GreffoiTt  *  Bunlway  for  re- 
spondent. 

WolTertoB,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  application  for  the  issuance 
of  a  writ  of  error  to  the  Supreme  Court  of 
the  United  States  in  the  above  cause.  The 
petition  states  that  in  the  trial  of  said  cause 
there  "was  drawn  in  question  an  authority 
exercised  under  the  state  of  Oregon  by  the 
supreme  court  of  the  state  of  Oregon,  on  the 
ground  that  the  same  was  repugnant  to  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and  the  decision  was  in  favor 
of  the  validity  of  such  authority  so  exer- 
cised under  said  state;  also  a  right,  title, 


privilege,  and  immunity  was  claimed  under 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  and  the  decision  was 
against  the  title,  right,  privilege,  and  im- 
munity specially  claimed  under  the  14th 
Amendment  to  the  Constitution  of  the 
United  States."  The  assignments  of  error 
comprehend  the  two  phases  of  the  14tb 
Amendment  of  the  Federal  Constitution, 
viz.,  that  no  state  shall  deprive  any  person 
of  property  without  due  process  of  law,  and 
shall  not  deny  any  person  the  equal  pro- 
tection of  the  law.  But,  in  so  far  as  the  lat- 
ter condition  concerns  the  matter  in  hand, 
it  is  not  strenuously  urged  that  it  is  avail- 
able as  furnishing  grounds  for  granting  the 
writ.  The  latter  clause  simply  means,  as 
stated  in  Missouri  v.  Letcis,  101  U.  S.  22, 


II.  Introduction, 

Congress  at  its  first  session  made  provision 
for  the  review  of  the  Judgments  of  state  courts 
in  the  Supreme  Court  of  the  United  States,  and 
the  provisions  of  this  original  statute  (|  25  of 
the  Judiciary  act  of  September  24,  1789)  are, 
except  for  certain  changes,  not  necessary  here 
to  be  noticed,  substantially  those  of  the  pres- 
ent enactment  (U.  8.  Rev.  SUt  i  709  [U.  S. 
Comp.  Stat.  1901,  p.  575]),  which,  as  amended 
by  the  act  of  February  18,  1876,  striking  out  the 
words  represented  by  stars  in  the  following  quo- 
tation reads  as  follows:  "A  final  Judgment 
or  decree  in  any  suit  in  the  highest  court 
of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the 
validity      of     a    treaty  or    statute    of,    or    an 

•authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity; 
or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  state  on  the  ground  of  their  being  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of 
their  validity ;  or  where  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  the  Consti- 
tution, or  any  treaty  or  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the 
United  States,  and  the  decision  Is  against  the 
title,  right,  privilege,  or  immunity  specially 
set  up  or  claimed  by  either  party  under  such 
Constitution,  treaty,  statute,  commission,  or  au- 
thority,— may  be  re-examined  and  reversed  or 
afilrmed  In  the  Supreme  Court  upon  a  writ  of 
error.  The  writ  shall  have  the  same  eflTect  as 
If  the  Judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  court  of  the  Unit- 
ed States.  .  .  .  The  Supreme  Court  may 
.  .  .  reverse,  modify,  or  affirm  the  Judgment 
or  decree  of  such  state  court,  and  may,  at  their 
discretion,  award  execution,  or  remand  the 
same  to  the  court  from  which  It  was  removed 
hy  the  writ." 

The  manifest  inconsistency  of  permitting  the 
extent  of  the  sovereignty  of  the  Federal  gov- 
ernment to  he  determined  by  an  Independent 
and  possibly  hostile  tril-nnal,  together  with 
the  want  of  harmony  which  the  decisions  of 
thirteen    courts    in  as  many    dlflTerent    states 

'  would  be  likely  to  produce,  furnish  abundant 
reason  for  Investing  the  Supreme  Court  of  the 
United  States  with  this  power  to  override  the 
Judgments  of  state  courts  ip  cases  involving 
62  L.  R.  A. 


confilcts  between  Federal  and  state  authority. 

"It  was  essential  to  its  very  existence  as  a 
government,*'  said  Mr.  Chief  Justice  Taney  la 
Ableman  v.  Booth.  21  How.  609,  16  L.  ed.  171,. 
"that  it  (the  i^ederal  government)  should  have 
the  power  of  establishing  courts  of  justice  al- 
together independent  of  state  power,  to  carry 
into  effect  its  own  laws;  and  that  a  tribunal 
should  be  established  in  which  all  cases  which 
might  arise  under  the  Constitution  and  laws 
and  treaties  of  the  United  States,  whether  io 
a  state  court  or  a  court  of  the  United  States, 
should  be  finally  and  conclusively  decided." 

"All  the  enunierated  cases  of  Federal  cogni- 
sance," says  Chancellor  Kent  In  commenting  on 
the  original  statute  conferring  this  Jurisdiction, 
"are.  those  which  touch  the  safety,  peace,  and 
sovereignty  of  the  nation,  or  which  presume  that 
state  attachments,  state  prejudices,  state  Jeal- 
ousies, and  state  interests  might  sometimes  ob- 
struct or  control  the  regular  administration  of 
Justice.  The  appellate  power  In  all  these  cases 
is  founded  on  the  clearest  principles  of  policy 
and  wisdom,  and  Is  deemed  requisite  to  fulfil 
effectually  the  great  and  beneficent  ends  of  the 
Constitution.  It  is  likewise  necessary  in  or- 
der to  preserve  uniformity  of  decision  through- 
out the  United  States  upon  all  subjects  with- 
in the  purview  of  the  Constitution  ;  and  the 
mischiefs  of  opposite  constructions  and  con- 
tradlctory  decisions  in  the  different  states  on 
all  thf>se  points  of  general  concern  would  be 
deplorable."     1  Kent,  Com.  •320. 

The  few  decisions  which  have  denied  this 
power  to  the  Supreme  Court  of  the  United 
States  are  based  on  such  a  strict  construction 
of  the  Judiciary  article  of  the  Federal  Consti- 
tution as  limits  the  appellate  Jurisdiction  there- 
in provided  for  to  appeals  from  the  inferior 
tribunals  of  the  Federal  Judicial  system.  But 
such  occasional  protests  against  the  appellate 
Jurisdiction  of  the  highest  Federal  court  over 
state  courts  have  been  entirely  unavailing  to 
counterbalance  the  constant  exercise  of  this  Ja- 
rlsdlctlon  with  the  general  acquiescence  of  the 
state  courts,  and  it  does  not  now  seem  probable 
that  any  state  court  would  venture  to  deny  the 
constitutionality  of  U.  S.  Rev.  SUt  f  709  (U. 
S.  Comp.  Stat.  1901,  p.  575),  which,  as  has 
been  noted.  Is  a  substantial  re-enactment  of  f 
25  of  the  original  Judiciary  act  of  1789.  Vir^ 
glnla,  Wisconsin,  and  Georgia  at  first  refused 
to  yield  obedience  to  the  mandate  of  the  Su- 
preme Court  of  the  United  States,  on  the  theory 
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sub  nom.  Batcman  ▼.  Letoit,  25  L.  ed.  989, 
•'that  no  person  or  class  of  persons  shall  be 
denied  the  same  protection  of  the  laws 
which  is  enjoyed  by  other  persons  or  classci> 
in  the  same  place  and  under  like  circum- 
stances," and  has  relation  more  especially 
to  legislative,  rather  than  judicial,  action. 
Mar  chant  v.  Pennaylvania  R,  Oo.  153  U.  S. 
380,  388,  38  L.  ed.  751,  766,  14  Sup.  Ct.  Rep. 
894.  If,  however,  it  be  considered  applica- 
ble to  judicial  action,  it  does  not  appear  in 
the  application,  or  anywhere  throughout  the 
course  of  the  trial  and  disposition  of  the 
cause,  wherein  the  plaintiff  has  been  denied 
the  equal  protection  of  any  law  accorded  to 
another  under  like  circumstances.  This 
disposes  of  all  but  the  first  assignment,— 


that  the  plaintiff  has  been  deprived  of  his 
property  without  due  process  of  law. 

The  right  to  the  writ  of  error,  in  so  far 
as  it  concerns  the  present  controversy,  can 
only  be  claimed  "where  is  drawn  in  question 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  their  validity." 
U.  S.  Rev.  Stat.  §  709  (U.  S.  Comp.  Stat. 
1901,  p.  575).  The  court's  exercise  of  its 
authority  is  the  subject  of  complaint,  and 
it  is  claimed  that  such  exercise  was  repug- 
nant to  the  14th  Amendment  in  the  particu- 
lar suggested.  It  is  decided  by  Chicago,  B, 
S  Q,  R.  Co,  V.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581,  that  a  state 


that  Congress  was  given  no  power  by  the  Fed- 
eral Constitution  to  invest  the  Supreme  Court 
of  the  United  States  with  appellate  Jurisdiction 
over  state  courts.     Hunter  v.  Martin,  4  Munf. 

I  ;  Ableman  v.  Booth,  11  Wis.  498  (decision  by 
divided  court)  ;  Padelford  v.  Savannah,  14  Ga. 
438.  The  same  view  was  taken  In  Johnson  v. 
Gordon,  4  Cai.  308,  and  Stunt  v.  Ohio,  3  Ohio 
Dec.  Reprint,  362,  and  received,  perhaps.  Its 
strongest  and  most  forcible  exposition  in  Mr. 
Chief  Justice  Hartley's  dissenting  opinion  In  PI- 
qua  Bank  v.  Knoup,  0  Ohio  St  342. 

But,  in  addition  to  the  constant  unchallenged 
exercise  of  this  jurisdiction  by  the  Supreme 
Court  of  the  United  States,  the  existence  of 
such  power  has  been  squarely  upheld  in  a  num- 
ber of  cases.     Martin  v.  Hunter,  1  Wheat.  804, 

4  li.  ed.  y7;  Cohen  v.  Virginia,  6  Wheat.  264, 

5  L.  ed.  257 ;  Plqua  Bank  v.  Knoup.  6  Ohio  St 
342 ;  Ableman  v.  Hooth,  21  How.  509,  16  L.  ed. 
171.  See  also,  as  sustaining  such  power,  the 
opinion  of  Dixon,  Ch.  J.,  in  Ableman  y'.  Booth, 

II  Wis.  498,  supra,  with  note.  Indeed,  so  long 
ago  as  in  1858,  a  majority  of  the  supreme  court 
of  California,  In  Ferris  v.  Coover,  11  Cal.  176,  In 
overruling  Johnson  v.  Gordon,  4  Cal.  368,  supra, 
regarded  the  constitutionality  of  {  25  of  the  ju- 
diciary act  as  no  longer  open  to  question. 

A  state  court  may  recognize  the  existence  of 
this  power  in  the  cases  enumerated  by  Con- 
gress, and  at  the  same  time,  where  It  deems 
the  particular  case  to  be  clearly  outside  the 
scope  of  such  jurisdiction,  refuse  obedience  to 
the  mandate  of  the  Federal  court.  And,  as  the 
only  remedy  in  such  case  Is  for  that  court  to 
proceed  to  a  final  decision  in  the  cause,  and 
award  execution,  Mr.  Justice  Thompson  was  of 
the  opinion,  in  Holmes  v.  Jennlaon,  14  Pet.  540, 
10  U  ed.  579,  that  the  revising  power  of  the 
Federal  Supreme  Court  over  state  courts  was 
not  intended  to  be  applied  to  any  case  where 
the  former  court  could  not  execute  Its  judgment. 
None  of  his  associates  seem  to  have  shared  his 
opinion,  and  the  court  in  a  later  case,  speaking 
through  Mr.  Chief  Justice  Fuller,  held  that  it 
could  not  decline  the  exercise  of  Its  appellate 
jurisdiction  over  the  judgment  of  state  courts 
upon  the  inadmissible  suggestion  that  action 
might  be  taken  by  political  agencies  In  disre- 
gard of  the  judgment  of  the  highest  tribunal 
of  the  stale  as  revised  by  the  Federal  court. 
McPherson  v.  Blacker,  146  U.  S.  1,  36  L.  ed. 
869,  13  Sup.  Ct  Bep.  3. 
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III.  nature  of  decisions  reviewable, 
a.  Finality  of  determination. 

Only  a  final  adjudication  of  a  state  court  can 
be  brought  Into  the  Supreme  Court  of  the  United 
States.  Goodenough  Horseshoe  Mfg.  Co.  v. 
Rhode  Island  Horseshoe  Co.  154  U.  S.  635, 
Appx.,  and  24  L.  ed.  368,  14  Sup.  Ct  Rep.  1180. 

All  judgments  and  decrees  which  determine 
the  particular  cause  are  "final"  within  the 
meaning  of  the  25th  section  of  the  judiciary  act 
of  1789.  Therefore,  a  judgment  of  the  highest 
court  of  a  state  reversing  an  order  restraining 
action  under  a  municipal  ordinance  challenged 
as  In  violation  of  the  Federal  Constitution,  on 
the  ground  that  the  ordinance  was  not  repug- 
nant to  that  Constitution,  Is  final  for  the  pur- 
poses of  review  by  writ  of  error  from  the  Su- 
preme Court  of  the  United  States.  Weston  v. 
Charleston,  2  Pet.  449,  7  L.  ed.  481. 

So,  where  a  state  court  reverses  a  judgment 
In  favor  of  one  defendant  on  the  ground  that  he 
was  not  entitled  to  the  exemption  which  he 
claimed  under  the  bankrupt  act,  and  aflSrms  a 
Judgment  against  his  codefendants  as  his  sure- 
ties on  the  ground  that  they  were  not  entitled 
to  the  benefit  of  his  discharge,  both  judgments 
are  final,  and  may  be  brought  to  the  Supreme 
Court  of  the  United  States  by  writ  of  error. 
O'Dowd  V.  Russell,  14  Wall.  402,  20  L.  ed.  857. 

The  refusal  of  the  highest  court  of  a  state  to 
obey  the  mandate  of  tlie  Supreme  Court  of  the 
United  States,  on  the  ground  that  so  much  of 
the  2oth  section  of  the  judiciary  act  of  1789 
as  extended  the  appellate  jurisdiction  of  that 
court  over  the  judgments  of  state  courts  Is  un< 
constitutional.  Is  reviewable  In  the  Supreme 
Court  of  the  United  States  as  a  final  judgment 
Martin  v.  Hunter,  1  Wheat.  304,  4  L.  ed.  97. 

A  judgment  of  the  highest  state  court  deny- 
ing a  writ  of  mandamus  to  compel  a  state  oflB- 
clal  to  receive  interest  coupons  for  taxes  with- 
out a  deduction  from  their  face  value  of  the 
amount  of  a  tax  levied  on  the  bonds  Is  final 
for  the  purpose  of  review  by  the  Supreme  Court 
of  the  United  States.  Hartman  v.  Greenhow, 
102  U.  S.  672,  26  L.  ed.  271. 

The  refusal  by  the  highest  court  of  a  state 
to  discharge  a  defendant  on  habeas  corpus  Is 
likewise  a  final  judgment  for  this  purpose. 
Holmes  v.  Jennlson,  14  Pet.  540,  10  L.  ed.  579. 

A  judgment  of  the  highest  court  of  a  state 
which  merely  affirms  an  interlocutory  order  of 
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may  not  by  any  of  its  agencies  disregard 
t}ie  provisions  of  that  amendment,  and  that 
■  he  court  may,  by  its  rulings  in  submitting 
a  case  toithe  jury,  so  far  disregard  the  rules 
of  law  governing  the  rights  of  property  as 
to  violate  the  spirit  and  intendment  of  the 
amendment.  It  cannot  be  claimed  by  plain- 
tiff that  its  property  is  being  taken  without 
just  compensation,  as  it  is  seeking  to  con- 
demn, and  not  to  prevent  condemnation; 
but  it  is  suggested  that  by  taking  the  case 
from  the  jury  the  plaintiff  has  been  de- 
prived of  the  right  of  trial  by  that  tri- 
bunal, and  therefore  has  been  deprived  of 
due  process  of  law.  The  right  of  trial  by 
jury  is  guaranteed  by  the  7th  Amendment, 
and  the  objection  is  probably  not  well  as- 
signed as  being  in  violation    of  the    14th 


Amendment;  but,  conceding  that  it  is,  the 
plaintiff  has  not  presented  a  case  entitling 
it  to  the  writ.  Mr.  Justice  Harlan,  in  Lent 
V.  Tillson,  140  U.  S.  316,  35  L.  ed.  419,  11 
Sup.  Ct.  Rep.  825,  says:  "Errors  in  the 
mere  administration  of  the  statute,  not  in- 
volving jurisdiction  of  the  subject  and  of 
the  parties,  could  not  justify  this  court,  in 
its  re-examination  of  the  judgment  of  the 
state  court  upon  writ  of  error,  to  hold  that 
the  state  had  deprived,  or  was  about  to  de- 
prive, the  plaintiffs  of  their  property  with- 
out due  process  of  law."  This  doctrine  was 
reafilrmed  by  the  same  learned  justice  in 
Chicago,  B,  <6  Q,  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Jlep.  581. 
In  the  latter  case  it  was  said  that  "many 
matters  may  occur  in  the  prog^ress  of  such 


a  lower  court  Is  not  a  flnal  Judgment  which  may 
be  reviewed  in  the  Supreme  Court  of  the  United 
States,  however  apparently  decisive  of  the  mer- 
its. Meai^lier  v.  Minnesota  Thresher  Mfg.  Co. 
145  U.  S.  608,  36  L.  ed.  834,  12  Sup.  Ct.  Rep. 
870. 

Thus,  a  judgment  of  a  state  court  affirming, 
with  costs,  an  order  of  an  Inferior  court  which 
overruled  a  demurrer  with  leave  to  answer  is 
not  subject  to  review  in  the  Supreme  Court  of 
the  irnited  States.     Ihid. 

So,  a  Judgment  of  the  supreme  court  of  a 
state  which  affirms  a  decision  of  a  lower  court 
overruling  a  demurrer,  and  thereby  remands  the 
cause  to  the  court  below  for  a  hearing  on  the 
merits,  cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States.  Werner  v.  Charles- 
ton, 151  U.  S.  SOU,  38  L.  ed.  192,  14  Sup.  Ct 
Rep.  356. 

Nor  is  a  decision  of  the  state  court  which 
afRrmcd  an  order  of  an  Inferior  court  overruling 
a  motion  to  quash  an  execution  subject  to  such 
review.  Loeber  v.  Schroeder,  149  U.  S.  580, 
87  L.  ed.  856,  13  Sup.  Ct.  Rep.  934. 

A  decree  of  the  highest  court  of  a  state 
which  alBrms  a  decree  of  a  lower  court  dis- 
solving a  temporary  injunction  is  not  flnal  for 
this  purpose.  Verden  v.  Coleman,  18  How.  86, 
15  L.  ed.  272. 

So,  there  is  a  want  of  this  requisite  finality  In 
a  decree  of  tbe  highest  court  of  a  state  which 
merely  afiirms  tbe  interlocutory  decree  of  an 
inferior  court  refusing  an  injunction,  and  re- 
mands the  case.  Reddall  v.  Bryan,  24  How. 
420,   16  L.  ed.  740. 

And  a  decree  of  a  state  court  affirming  an 
order  of  an  Inferior  court  refusing  to  dissolve 
a  preliminary  injunction  is  not  final,  and  can- 
not be  reviewed  1^  the  Supreme  Court  of  the 
United  States.  Gibbons  v.  Ogden,  6  Wheat.  448, 
5   L.  ed.  302. 

A  judgment  of  the  highest  court  of  a  state 
which  merely  afiirmed  an  order  of  an  inferior 
court  refusing  a  new  trial  is  not  a  final  Judg- 
ment which  can  be  reviewed  in  the  Supreme 
Court  of  Che  United  States.  Beaupre  v.  Noyes, 
138  U.  S.  397,  34  L.  ed.  991,  11  Sup.  Ct.  Rep. 
296;  National  L.  Ins.  Co.  v.  Scheffer,  131  U. 
S.  203,  Appx.,  and  26  L.  ed.  1110. 

Where  tbe  highest  state  court  regards  a 
Judgment  of  an  inferior  court  for  the  condem- 
nation of  land  without  estimating  the  compen- 
sation so  far  final  as  to  Justify  an  appeal  from 
it,  the  Supreme  Court  of  the  United  States  will 
62  L.  R.  A. 


not  decline  to  review  the  Judgment  of  affirm- 
ance in  the  highest  state  court,  on  the  theory 
that  there  is  no  final  Judgment.  Wheeling  & 
B.  Bridge  Co.  v.  Wheeling  Bridge  Co.  138  U.  8. 
287,  34  L.  ed.  967,  11  Sup.  CL  Kep.  301. 

A  decree  of  the  highest  court  of  a  state  dis- 
solving a  preliminary  injunction  which  had  been 
granted  by  a  lower  court  is  not  final  for  the 
purpose  of  review  in  the  Supreme  Court  of  the 
United  States.  Moses  v.  Mobile,  15  Wall.  387. 
21  L.  ed.  176. 

Nor  can  the  decision  of  the  highest  court  of 
a  state  ordering  a  lower  state  court  to  discharge 
a  rule  for  contempt  be  so  reviewed-  Newport 
Light  Co.  V.  Newport,  151  U.  S.  527,  38  L.  ed. 
259,   14   Sup.   Ct   Rep.  429. 

A  Judgment  of  the  highest  court  of  a  state 
which  reversed  the  decision  of  the  court  below 
and  awarded  a  new  trial  is  not  final  for  the 
purpose  of  review  In  the  Supreme  Court  of  the 
United  States.  Tracy  v.  Holcombe,  24  How. 
426,  16  L.  ed.  742 ;  Houston  v.  Moore.  3  Whear. 
433,  4  L.  ed.  428 ;  Rankin  v.  Tennessee,  11  Wall. 
380,  20  L.  ed.  175  ;  Johnson  v.  Keith,  117  U.  S. 
199,  29  L.  ed.  888,  6  Sup.  Ct.  Rep.  669. 

And  this  was  said,  in  Hart  v.  Burnett,  20  Cal. 
160.  to  be  true  although  such  Judgment  fully 
determined  certain  questions  of  law  which 
would  control  the  lower  court  In  Its  further 
action. 

The  Supreme  Cgurt  of  the  United  States  has 
no  Jurisdiction  to  review  a  Judgment  of  the 
highest  court  of  the  state  in  a  cause  reserved 
for  its  decision,  di8mi8.slng  a  petition  for  tbe 
removal  of  the  cause  to  a  Federal  court  and 
remanding  the  cause  for  further  proceedings, 
as  such  Judgment  though  disposing  of  one  of 
the  questions  involved,  is  not  a  final  Judgment 
in  the  suit  Itself.  Kimball  v.  Evans,  93  U.  S. 
320,   23   U  ed.  920. 

The  controlling  principle  on  which  these  de< 
cislons  are  based  is  that  a  Judgment  or  decree, 
to  be  fiusl  for  the  purpose  of  a  review  by  the 
Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  state  court  must  terminate  the  liti- 
gation between  ^e  parties  on  the  merits  of  the 
case;  so  that,  if  there  should  be  an  affirmance 
in  the  Federal  court,  the  court  below  would 
have  nothing  to  do  but  to  execute  the  Judgment 
or  decree  it  had  already  rendered.  It  has. 
therefore,  been  uniformly  held  that  a  Judgment 
of  a  state  court  which  reverses  a  Judgment  of 
an  inferior  court,  and  remands  the  cause  for 
further    proceediugs,    U  not  a  flnal  Judgment 
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cases  thafc  do  not  necessarily  involve  in  any 
substantial  sense  the  Federal  right  alleged 
to  have  been  denied,  and  in  respect  to  such 
matters  that  which  is  done  or  omitted  to  be 
done  by  the  state  court  constitutes  only  er- 
ror in  the  administration  of  the  law,  under 
which  the  proceedings  were  instituted." 
Such,  to  my  mind,  is  clearly  the  situation 
of  the  present  controversy.  This  court,  in 
directing  a  nonsuit,  but  followed  the  con- 
stant practice  prevalent  here  and  in  other 
state  and  national  courts;  and,  if  there  was 
error  committed,  it  constitutes  but  an  er- 
ror in  the  administration  of  the  law  under 
which  plaintiff  has  sought  to  condemn  a 
right  of  way  across  the  premises  of  the  de- 
fendant. The  court  declared,  as  it  had  done 
in  the  former  and  recent  case  of  Bridal  Veil 


Lumbering  Co.  v.  Johnson^  30  Or.  205,  34  L. 
R.  A.  368,  46  Pac.  790,  that  the  necessity 
and  expediency  of  taking  private  property 
for  public  use  is  a  legislative  question,  but 
whether  the  proposed  use  is  in  fact  public  is 
always  a  judicial  question,  to  be  declared  by 
the  courts.  The  facts  were  practically  ad- 
mitted, and  the  court  simply  applied  the  es- 
tablished rule,  and  took  from  the  jury  a 
matter  of  which  they  were  precluded  from 
taking  cog^nizance. 

But  there  is  another  impediment  to  grant- 
ing the  writ.  The  Federal  question  was  not 
opportunely  raised.  It  was  taken  for  the 
first  time  in  this  court  on  motion  for  rehear 
ing  (which  was  decided  orally),  and  this 
conies  too  late.  Texas  rf  P.  R.  Co.  v.  South- 
ern P.  Co.  137  U.  S.  48,  34  L.  ed.  614,  11 


which  can  be  reviewed  by  the  Supreme  Court  of 
tbe  United  States.  McComb  v.  Knox  County, 
91  U.  S.  1,  23  L.  ed.  185 ;  Moore  v.  Robblns,  18 
Wall.  588,  21  L.  ed.  738;  St.  Clair  County  v. 
Uovinsston,  18  Wall.  628,  21  L.  ed.  813 ;  Zeller 
T.  Switzer,  91  U.  S.  487,  23  L.  ed.  366 ;  Bostwick 
▼.  Brlnkerhoff.  106  U.  S.  3.  27  L.  ed.  73,  1  Sup. 
Ct,  Rep.  15;  Cincinnati  Street  R.  Co.  v.  Snell, 
179  i:.  S.  395.  45  L.  ed.  248,  21  Sup.  Ct.  Rep. 
205 ;  Great  Western  Teleg.  Co.  v.  Burnham,  162 
v.  S.  339,  40  L.  ed.  991,  16  Sup.  Ct.  Rep.  850 ; 
Brown  v.  Baxter,  146  U.  S.  619,  8ub  nom. 
Brown  v.  Marlon  Nat.  Bank,  36  L.  ed.  1106, 
13  Sup.  Ct.  Rep.  260;  Winn  v.  Jackson,  12 
Wheat.  135,  6  L.  ed.  577;  Pepper  v.  Dunlap,  5 
How.  51,  12  L.  ed.  46;  Parcels  v.  Johnson,  20 
Wall.  653,  22  L.  ed.  410;  Davis  v.  Crouch,  94 
V.  8.  514,  24  L.  ed.  281 ;  Rice  v.  Sanger,  144  U. 
8.  197,  36  L.  ed.  403,  12  Sup.  Ct.  Rep.  664; 
Haseltine  v.  Central  Nat  Bank,  183  U.  S.  130, 
46  Lr.  ed.  117,  22  Sup.  Ct.  Rep.  40. 

So,  a  decree  of  the  highest  court  of  a  state 
which  affirms  a  decree  of  an  Intermediate  ap- 
pellate court  which  bad  remanded  the  case  to 
a  lower  court  for  further  judicial  proceedings  in 
ronforinlty  with  it8  opinion  is  not  reviewable 
In  the  Supreme  Court  of  the  United  States  as  a 
final  Judgment.  Union  Mut.  L.  Ins.  Co.  v.  Kirch- 
off,  160  U.  8.  374,  40  L.  ed.  481,  16  Sup.  Ct 
Rep.  318. 

If,  by  any  direction  of  the  highest  court  of  a 
state,  the  entire  cause  Is  determlhed,  the  de- 
cision constitutes  a  final  judgment  for  the  pur- 
pose of  review  by  the  Supreme  Court  of  tbe 
United  SUt?s. 

Hence,  a  Judgment  cf  the  highest  state  court 
which  reversed  a  Judgment  of  an  Inferior  court 
panting  a  preliminary  injunction,  and  remand- 
ed the  cause  to  the  lower  court  with  instruc- 
tions to  dismiss  the  complaint,  is  bubject  to  re- 
view in  tbe  Supreme  Court  of  the  United  States. 
Tippecanoe  County  v.  Lucas,  93  U.  8.  108,  23 
L.  ed.  822. 

So,  a  Judgment  of  the  highest  court  of  a 
state  which  reverses  the  Judgment  of  an  infe- 
rior state  court  with  directions  to  enter  Judg- 
ment upon  the  findings  for  the  plaintiff,  as 
prayed  for  in  bis  complaint.  Is  final  for  the 
purpo««e  of  a  writ  of  error  from  tbe  Supreme 
Court  of  tbe  United  States.  Mower  v.  Fletcher, 
114  U.  S.  127,  29  L.  ed.  117,  5  Sup.  Ct  Rep. 
799. 

And  a  Judgment  of  the  highest  court  of  a 
pfnte  which  reverses  and  modifies  the  Judgment 
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of  an  Inferior  court,  but  does  not  permit  fur- 
ther proceedings  in  that  court  if  consent  be 
given  to  tbe  modification  directed  as  to  the 
amount  of  damages,  Is  a  final  judgment  in  a 
suit  wltlUu  tbe  meaning  of  U.  S.  Rev.  Stat  { 
709  (U.  S.  Comp.  Stat  1901.  p.  575),  where  tbe 
required  consent  is  given.  Atherton  v.  Fowler, 
91  U.  S.   143,  23  L.  ed.  265. 

But  tbe  reversal  of  a  Judgment  with  direction 
to  sustain  a  demurrer  is  not  a  final  Judgment  on 
which  a  writ  of  error  will  lie  to  a  state  court 
from  tbe  Supreme  Court  of  tbe  United  States 
if  the  lower  court  has  power  to  make  a  new 
case  by  amendment  of  the  pleadings.  Clark 
V.  Kansas  City,  172  U.  8.  334,  43  L.  ed.  467, 
19  Sup.  Ct.  Rep.  207. 

"The  settled  rule,"  said  Mr.  Justice  Brown  In 
California  Nat.  Bank  v.  Stateler,  171  U.  S.  447, 
43  L.  ed.  233,  19  Sup.  Ct.  Rep.  6,  "Is  that  If 
a  superior  court  makes  a  decree  fixing  tbe  lia- 
bility and  rights  of  tbe  parties,  and  refers  the 
case  to  u  master  or  subordinate  court  for  a 
Judicial  purpose,  such,  for  instance,  as  a  state- 
ment of  account  upon  which  a  further  decree  is 
to  be  entered,  the  decree  is  not  final." 

Hence,  a  Judgment  of  the  highest  court  of 
the  state  directing  an  Inferior  court  to  enter 
an  order  turning  over  to  petitioner  a  certain 
sum  of  money  and  all  stock  and  securities  re- 
ceived by  htai  from  defendants  after  making 
reasonable  allowance  for  costs,  disbursements, 
and  attorneys'  fees,  as  contemplated  by  law.  Is 
not  final  for  the  purpose  of  review  in  the  Su- 
preme Court  of  tbe  United  States.    Ibid. 

And  a  Judgment  of  tbe  highest  court  of  a 
state  reversing  tbe  Judgment  of  an  inferior  court 
and  remanding  tbe  case  to  that  court  with  di- 
rections to  appoint  an  appraiser  to  assess  in- 
heritance taxes  is  not  final  for  tbe  purpose  of 
review  in  the  Supreme  Court  of  tbe  United 
States.  Drake  v.  Kocbersperger,  170  U.  S.  303, 
42  L.  ed.  1040,  18  Sup.  Ct  Rep.  942. 

The  refusal  by  the  highest  court  of  Virginia 
to  entertain  an  appeal  from  a  final  decree  of 
an  inferior  state  court  is  so  far  the  equivalent 
of  a  Judgment  of  aftlrmance  as  to  amount  to  a 
final  Judgment  which  may  be  reviewed  by  writ 
of  error  from  the  Supreme  Court  of  the  United 
States  to  tbe  highest  state  court.  Richmond, 
F.  &  P.  R.  Co.  V.  Louisa  R.  Co.  13  How.  71,  14 
L.  ed.  55.  And  it  is  immaterial  that  such  re- 
fusal is  In  the  form  of  a  ruling  on  an  appli- 
cation for  a  writ  of  supersedeas  which  was  atf 
nled  on  the  ground  that  the  Judgment  of  the 
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Sup.  Ct.  Rep.  10.  As  presented  in  the 
trial  court  and  at  the  hearing  in  this  court, 
the  questions  involved  were  those  of  general 
law  only,  and  not  in  any  manner  based  or 
made  dependent  upon  the  Constitution  or 
laws  of  the  United  States.  In  order  to  pre- 
sent a  case  for  Federal  cognizance,  it  is  nec- 
essary that  some  right  under  the  Constitu- 
tion or  laws  or  treaties  of  the  United  States 
must  be  claimed  in  the  state  court,  and  the 
decision  must  be  against  the  right.  Neither 
of  these  conditions  is  disclosed  by  the  rec- 


ord, and  hence  it  cannot  be  truthfully  certi- 
fied that  there  was  a  Federal  question  pre- 
sented, resulting  in  an  adverse  ruling. 
Brooks  ▼.  Miaaottri,  124  U.  S.  394,  31  L.  ed. 
454,  8  Sup.  Ct.  Rep.  443. 

For  these  reasons  the  application  for  the 
icrii  is  denied.  If  there  was  any  doubt,  I 
should  be  disposed  to  fallow  the  usual  prao- 
tice,  and  resolve  it  in  favor  of  a  full  and 
complete  hearing  in  the  tribunal  of  last  re- 
sort. I  am  authorized  to  say  that  my  as- 
sociates concur  in  these  views. 


lower  court  was  plainly  right.  Williams  v. 
Bruffy,  102  U.  8.  248,  26  L.  ed.  185.  The  court 
said:  "Whenever  the  highest,  court  of  a  state 
by  any  form  of  decision  affirms  or  denies  the 
validity  of  a  Judgment  of  an  Inferior  court  over 
which  it,  by  law,  can  exercise  appellate  author- 
ity, the  Jurisdiction  of  this  court  to  review  such 
decision,  if  it  involve  a  Federal  queston,  will, 
upon  a  proper  proceeding,  attach.  It  cannot 
make  any  difference  whether,  after  an  examina- 
tion of  the  record  of  the  court  below,  such  de- 
cision be  expressed  by  refusing  a  writ  of  error 
or  supergedeas  or  by  dismissing  a  writ  previous- 
ly allowed.**  See  also  cases  cited  infra.  III.  b, 
holding  that  in  such  case  the  Judgment  of  the 
inferior  state  court  is  that  of  the  highest  court 
of  the  state  in  which  a  decision  could  be  had, 
and  is  reviewable  as  such  in  the  Supreme  Court 
of  the  United  States. 

A  Judgment  of  the  highest  state  court,  which 
is  simply  a  direction  to  transfer  the  possession 
of  a  railroad  in  the  hands  of  a  receiver  to  the 
comptroller  general  of  the  state,  subject  to  such 
orders  as  the  lower  court  shall  deem  necessary 
for  the  protection  of  the  rights  of  the  parties 
in  the  principal  suit,  is  not  a  final  Judgment  in 
the  cause  which  can  be  reviewed  by  the  Supreme 
Court  of  the  United  States.  Hand  v.  Hagood, 
131  U.  S.  181,  Appx.,  and  26  L.  ed.  301. 

A  Judgment  of  the  highest  court  of  a  state 
is  none  the  less  final  for  the  purposes  of  review 
by  the  Supreme  Court  of  the  United  States  be- 
cause it  was  rendered  upon  an  equal  division  of 
opinion  among  the  Judges.  Hartman  v.  Green- 
how,  102  U.  S.  672,  20  L.  ed.  271 ;  Lessieur  v. 
Price.  12  How.  59,  13  L.  ed.  893. 

b.  AdfudlcatioH  must  be  that  of    the    highest 
8tate  court. 

A  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  review  a  Judgment  of  a 
state  court  cannot  be  maintained  where  that 
court  is  not  the  highest  court  of  the  state  in 
which  a  decision  in  the  suit  could  be  had.  Mul- 
len V.  Western  Union  Beef  Co.  173  U.  S.  116,  43 
L.  ed.  63,-j,  19  Sup.  Ct.  Rep.  404  ;  Fisher  v.  Per- 
kins.  122  U.  S.  522,  30  L.  ed.  1192,  7  Sup.  Ct. 
Rep.  1227. 

And  error  does  not  lie  from  the  Supreme 
Court  of  the  United  States  to  review  a  final 
Judgment  of  an  Inferior  state  court,  though  ren- 
dered as  a  necessary  result  of  a  decision  by  the 
highest  court  of  the  state,  which  had  reversed 
a  prior  Judgment  of  the  inferior  court,  overrul- 
ing a  demurrer,  and  remanded  the  case  for  fur- 
ther proceedings  according  to  law,  as  such  Judg- 
ment Is  that  of  the  Inferior  court,  and  is  review- 
able in  the  higher  state  courts.  McComb  v.  Knox 
County.  91  U.  S.  1,  23  L.  ed.  185  ;  Great  West- 
ern Tele;;.  Co.  v.  Burnharo,  162  U.  S.  339.  40 
L.  ed.  991,  16  Sup.  Ct.  Rep.  850.  See  also  cases 
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cited  supra.  III.  a,  on  the  question  as  to  what 
Is  a  final  adjudication. 

And  this  is  no  less  true  because.  If  an  appeal 
had  been  taken  from  the  final  Judgment  of  the 
inferior  court  to  the  highest  court  of  the  sUte, 
that  court,  according  to  its  uniform  course  of 
decision,  would  have  atflrmed  the  Judgment  up- 
on the  nonfederal  ground  that  its  decision  vp- 
on  the  first  appeal  was  conclusive.  Great  West* 
ern  Teleg.  Co.  v.  Burnham,  162  U.  B.  389,  40 
L.  ed.  991,  16  Sup.  Ct.  Rep.  650. 

But  a  writ  of  error  lies  from  the  Supreme 
Court  of  the  United  States  to  an  inferior  state 
court  where  that  is,  by  reason  of  the  amount  in- 
volved, the  highest  court  of  the  state  to  which 
the  suit  can  be  carried.  The  Moses  Tayior,  4 
Wall.  411,  18  L.  ed.  397. 

And  the  Judgment  of  an  inferior  state  court 
is  that  of  the  highest  state  court  in  which  a 
decision  in  the  suit  could  be  had  where  the  high- 
est state  court  has  dismissed  a  writ  of  error  or 
appeal  for  want  of  Jurisdiction.  Lane  v.  Wal- 
lace, 131  U.  S.  219,  Appx.,  and  26  L.  ed.  703; 
Callan  v.  Bransford,  139  U.  S.  197*  35  L.  ed. 
144,  11  Sup.  Ct.  Rep.  519. 

Or  where  leave  to  take  the  case  to  a  higher 
court  has  been  applied  for  and  denied.  Mliler 
V.  Joseph,  17  Wall.  655,  21  L.  ed.  741 ;  Gregory 
V.  McVeigh,  23  Wall.  294,  23  L.  ed.  156 ;  Clark 
V.  Pennsylvania,  128  U.  S.  395,  32  L.  ed.  487. 
9  Sup.  Ct.  Rep.  113 ;  Bergemann  v.  Backer,  167 
U.  S.  655,  39  L.  ed.  645.  15  Sup.  Ct  Rep.  727 : 
Stanley  v.  Scbwalby,  162  U.  S.  255,  40  L.  ed. 
960,  16  Sup.  Ct,  Rep.  754 ;  Bacon  v.  Texas,  163 
U.  S.  207,  41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023 ; 
Missouri,  K.  ft  T.  R.  Co.  v.  Elliott,  184  U.  8. 
530.  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446.  See, 
however,  cases  cited  eupra.  III.  a.  holding  that 
such  denial  of  leave  to  appeal  is  the  equivalent 
of  a  Judgment  of  affirmance,  and  is  such  a  final 
Judgment  of  the  highest  court  of  the  state  as 
may  be  the  basis  of  a  writ  of  error  to  that  court. 

And  a  Judgment  of  the  superior  court  of  the 
city  of  New  York  affirming  a  decision  at  a  spe- 
cial term  of  the  court  of  common  pleas  for  the 
city  and  county  of  New  York  is  a  Judgment  of 
the  highest  court  of  a  state  in  which  a  decision 
can  be  had,  within  the  meaning  of  |  25  of  the 
Judiciary  act  of  1789,  where  the  court  of  ap- 
peals has  dismissed  an  appeal  therefrom  for 
want  of  Jurisdiction,  although  the  case  might 
have  been  carried  up  to  that  court  had  an  ap- 
peal been  taken  from  the  special  term  to  the 
general  term  of  the  court  of  common  pleas. 
ICanouse  v.  Martin,  15  How.  198,  14  L.  ed.  660. 

Where  an  appeal  to  a  higher  state  court  could 
be  allowed,  an  application  for  such  allowance 
must  have  been  asked  for  and  refused,  or  the 
Supreme  Court  of  the  United  States  cannot  take 
jurisdiction.  Fisher  v.  Perkins,  122  U.  8.  622. 
30  L.  ed.  1192,  7  Sup.  Ct.  Rep.  1227 ;  Mullen  v. 
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Western  Union  Beef  Co.  178  IT.  8.  116,  48  L. 
«d.  635,  19  Sup.  Ct  Rep.  404. 

Where,  in  accordance  with  the  state  practice, 
mfter  verdict  and  before  judgment  in  the  Infe- 
rior state  court  certain  exceptions  were  sent 
up  to  the  highest  state  court  for  Its  opinion, 
SLnd  a  rescript  was  sent  down  overruling  them, 
whereupon  final  Judgment  was  entered  by  the 
lower  court  upon  the  verdict,  that  court  was 
the  highest  court  of  the  state  In  which  a  de- 
cision of  the  suit  could  be  had.  McOulre  ▼. 
Massachusetts,  8  Wall,  882,  18  L.  ed.  164. 

A  Judgment  of  conrictlon  in  the  superior 
court  of  Massachusetts,  under  which  the  convict 
is  by  law  imprisoned  and  punished  before  a 
tiearing^can  be  had  In  the  highest  state  court 
on  his  exceptions,  was  deemed,  in  Bryan  v. 
Bates,  12  Allen,  201,  wherein  was  discussed  the 
operation  of  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  as  a  supersedeas, 
•o  far  to  dispose  of  the  case  that  It  must  be 
considered  a  flnal  Judgment  of  the  highest  court 
In  which  a  decision  can  be  had,  within  the  mean- 
ing of  I  25  of  the  Judiciary  act  of  1789. 

An  order  of  a  Judge  of  a  state  court  at  cham- 
bers remanding  a  prisoner  In  a  habeas  corpus 
proceeding  cannot  be  regarded  as  a  decision  of 
a  highest  state  "court,**  within  U.  S.  Rev.  Stat 
f  709  (U.  S.  Comp.  Stat  1901,  p.  676).  Mc- 
Knight  V.  James,  155  U.  8.  685,  39  L.  ed.  310, 
16  Sup.  Ct  Rep.  248.  The  court  said :  "If  it 
be  true  that,  under  the  laws  of  Ohio,  the  final 
order  of  a  circuit  Judge  at  chambers  be  the 
judgment  or  decree  of  a  circuit  court,  then  It 
Is  undoubtedly  reviewable  by  the  supreme  court 
of  Ohio,  which  Is  the  highest  tribunal  of  Ohio, 
and  Is  expressly  given  Jurisdiction  by  statute 
to  review  the  Judgments  and  orders  of  the  cir- 
cuit court  But  If  this  order  be  not  a  Judgment 
or  decree  of  a  court,  then  It  Is  not  reviewable 
l&efe,  because  this  court,  under  |  709  (U.  S. 
Comp.  Stat  1901,  p.  575),  Is  given  authority  to 
review  only  the  Judgment  and  decree  of  the 
bighest  court  of  the  state.  In  other  words,  the 
order  cannot  be  the  order  of  a  Judge  to  defeat 
the  Jurisdiction  In  error  of  the  supreme  court 
of  Ohio,  and  at  the  same  time  an  order  of  a 
court  to  confer  Jurisdiction  u];A>n  this  court  to 
Issue  a  writ  of  error.** 

Nor  does  a  so-called  court  order  made  by  one 
of  the  Judges  of  an  inferior  state  court  upon  a 
return  to  a  writ  of  habeas  corpus  granted  by 
such  Judge  and  returnable  before  him,  which 
recites  "Writ  dismissed ;  prisoner  remanded,'* 
constitute  a  flnal  Judgment  or  decree  In  a  suit 
In  the  highest  court  of  a  state  in  which  a  de- 
cision can  be  had  which  may  be  reviewed  on 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court  Clarke  v.  Mc- 
Dade,  166  U.  8.  168,  41  L.  ed.  673,  17  Sup.  Ct 
Bep.  284.  Nor  Is  an  adjudication  of  insolvency 
In  proceedings  before  one  of  the  Judges  of  an 
Inferior  state  court  such  a  Judgment  as  Is  pro- 
vided for  in  U.  8.  Rev.  Stat,  i  709  (U.  3.  Comp. 
Stat  1901,  p.  575),  supra.  See  also  cases  cited 
supra.  III.  a,  respecting  the  essential  finality 
of  determination. 

The  superior  court  of  Rhode  Island  was  none 
the  less  the  "highest  court"  for  the  purpose  of 
review  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  under  the  Judiciary  act 
of  1789,  i  25,  because  the  legislature  was  by 
atatnte  invested  with  power  to  re-examine  the 
proceedings,  and,  if  it  thought  proper,  to  order 
a  new  trial.  Olnoy  v.  Arnold,  8  Dall.  308,  1  L. 
«d  614. 
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c  When  adfudicaiion  is  rstulerstf  In  o  mit. 

The  term  "suit,"  as  used  In  the  25th  section 
of  the  Judiciary  act.  Is  understood  to  apply  to 
any  proceeding  In  a  court  of  Justice  in  which 
an  Individual  pursues  that  remedy  which  the 
law  affords  him.  It  includes  a  proceeding  to 
review  an  order  granting  a  writ  of  prohibition 
to  restrain  action  nnder  a  municipal  ordinance 
challenged  as  repugnant  to  the  Federal  Consti- 
tution. Weston  V.  Charleston,  2  Pet  449,  7  L. 
ed.  481. 

It  also  Includes  a  proceeding  for  mandamus. 
American  Exp.  Co.  v.  Michigan,  177  U.  8.  404, 
44  L.  ed.  823,  20  Sup.  Ct  Rep.  695 ;  McPherson 
V.  BUcker,  146  U.  8.  1,  86  L.  ed.  869,  13  Sup. 
Ct  Rep.  8. 

And  it  is  of  no  consequence,  as  respects  the 
Jurisdiction  of  the  Supreme  Court  of  the  Unit- 
ed States  to  review  a  Judgment  in  such  a  pro- 
ceeding, that  it  was  rendered  in  an  original  pro- 
ceeding In  the  highest  court  of  a  state,  and  not 
in  a  case  pending  before  that  court  on  appeal. 
Hartman  v.  Greenhow,  102  U.  8.  672,  26  L.  ed. 
271. 

A  proceeding  by  habeas  corpus  is  a  suit 
within  the  meaning  of  the  25th  section  of  the 
Judiciary  act  Holmes  v.  Jennlson,  14  Pet 
540,  10  L.  ed.  679. 

And  an  order  of  the  highest  court  of  the 
state  having  Jurisdiction,  dismissing  a  writ  of 
habeas  corpus  and  remanding  the  petitioner  to 
the  custody  of  the  sheriff  for  contempt  of  court, 
is  reviewable  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  if  it  Involves  a 
Federal  question.  Tinsley  v.  Anderson,  171  U. 
S.  101,  48  L.  ed.  91,  18  Sup.  Ct.  Rep.  805. 

The  Jurisdiction  of  the  Supreme  Court  of  the 
United  States  to  review  the  final  Judgments  of 
state  courts  extends  to  Judgments  rendered  in 
criminal  prosecutions  as  well  as  those  rendered 
In  civil  suits.  Ward  v.  Maryland,  12  Wall.  418, 
20  L.  ed.  449;  Twltchell  v.  Pennsylvania,  7 
Wall.  821,  19  L.  ed.  223. 

A  state  judgment  rendered  on  a  voluntary 
submission  without  compulsory  process  or  com- 
pulsory proceedings  of  any  kind  against  the  de- 
fendant is  rendered  in  a  "suit**  within  the  mean- 
ing of  tlie  25th  section  of  the  Judiciary  act 
Aldrlch  V.  iEtna  Ins.  Co.  8  WalL  491,  19  L.  ed. 
478. 

lY.  Th€  nature  of  the  oonirovarsy  esteniial  U 
this  furisdiotion. 

a.  In  generaL 

The  term  "Federal  question"  is  constantly 
used  herein  to  designate  the  controversy  essen- 
tial to  confer  the  Jurisdiction  under  discus- 
sion upon  the  Supreme  Court  of  the  United 
States.  This  term  has  been  so  frequently  used 
by  the  court  itself  in  this  connection,  and  Is  so 
convenient,  that  the  obvious  objection  that  such 
a  use  of  these  words  is  not  strictly  accurate 
may  be  disregarded. 

It  may,  with  some  show  of  reason,  be  said 
that,  no  matter  how  lacking  in  merit  the  Feder- 
al contention  may  be,  the  Supreme  Court  of  the 
United  States  cannot  logically,  for  that  reason 
alone,  decline  to  entertain  Jurisdiction  of  a 
writ  of  error  to  a  state  court.  But  the  court  Is 
committed  to  the  doctrine  that  a  real,  and  not 
a  fictitious.  Federal  question  is  essential  to  the 
exercise  of  this  Jurisdiction.  Hamblln  v.  West- 
ern Land  Co.  147  U.  S.  531,  37  L.  ed.  267,  13 
Sun.  Ct  Ren.  353 ;  New  Orleans  v.  New  Orleans 
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Waterworks  Co.  142  U.  8.  79.  85  L.  ed.  943,  12 
Bup.  Ct.  Itep.  142;  MUllngar  v.  Hartupee,  6 
Wall.  258.  18  L.  ed.  829 ;  Caldwell  v.  Texas.  137 
U.  S.  692.  84  L.  ed.  816,  11  Sup.  Ct.  Rep.  224 ; 
St.  Louis.  C.  G.  &  Ft  S.  R.  Co.  y.  Missouri,  156 
U.  S.  478,  39  L.  ed.  602.  15  Sup.  Ct  Rep.  443 ; 
Illinois  C.  R.  Co.  V.  Chicago.  176  U.  S.  646.  44 
L.  ed.-602.  20  Sup.  Ct  Rep.  509;  Equitable  L. 
Assur.  Soc.  V.  Brown,  187  U.  S.  308.  47  L.  ed. 
190,  23  Sup.  Ct  Rep.  128 ;  Clarke  y.  McDade, 
165  U.  8.  168,  41  L.  ed.  673,  17  Sup.  Ct  Rep. 
284  :  Iowa  y.  Rood,  187  U.  S.  87,  47  L.  ed.  86. 
23  Sup.  Ct  Rep.  49. 

"If  a  right  were  claimed  under  a  treaty  or 
statute,  and,  on  looking  into  tlie  record.  It 
should  appear  that  no  such  treaty  or  statute 
existed,  or  was  In  force,  It  would  hardly  be  In- 
sisted," says  Mr.  -Chief  Justice  Chase  In  MUlln- 
gar V.  Hartupee.  6  Wall.  258.  18  L.  ed.  829,  «u- 
pro,  "that  this  court  could  review  the  decision 
of  a  state  court  that  the  right  claimed  did  not 
exist" 

The  contention  that  a  state  railroad  commis- 
sioner was  deprived  of  his  property  without  due 
process  of  law,  or  was  denied  the  equal  protec- 
tion of  the  laws,  by  his  temporary  suspension 
from  ofllce  by  the  governor  of  the  state  by  pro- 
ceedings taken  in  accordance  with  the  state  laws 
and  Constitution  is  too  unfounded  In  substance 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States,  where  there  was  not  by 
reason  of  the  statute  and  the  proceedings  under 
It,  a  plain  and  substantial  departure  from  the 
fundamental  principles  upon  which  the  govern- 
ment is  based.  Wilson  v.  North  Carolina.  169 
U.  S.  586.  42  L.  ed.  865.  18  Sup.  Ct  Rep.  435. 
See  also  infra,  IV.  e,  5, — Lynde  v.  Lynde.  181 
U.  8.  183,  45  L.  ed.  810.  21  Sup.  Ct  Rep.  655 ; 
Remington  Paper  Co.  v.  Watson.  173  U.  S.  443, 
43  L.  ed.  762,  19  Sup.  Ct  Rep.  456;  Central 
Land  Co.  v.  Laldley,  159  U.  8.  103,  40  L.  ed. 
91,  16  Sup.  Ct  Rep.  80 ;  Caldwell  v.  Texas,  137 
tJ.  S.  692,  34  L.  ed.  816,  11  Sup.  Ct  Rep.  224 ; 
St  Louis.  C.  O.  ft  Ft.  S.  R.  Co.  v.  Missouri,  156 
U.  S.  478.  39  L.  ed.  602,  15  Sup.  Ct.  Rep.  443. 

And  the  claim  that  a  forfeiture  of  'the  charter 
of  a  waterworks  company  for  maintaining  il- 
legal rates  by  a  decree  of  a  state  court  after 
full  hearing  by  all  parties  in  a  proceeding  by 
quo  warranto  impaired  the  obligation  of  a  con- 
tract or  deprived  the  company  of  its  property 
without  due  process  of  law,  or  denied  it  the 
equal  protection  of  the  laws,  because  by  its 
charter  mandamus  was  prescribed  as  the  rem- 
edy for  illegal  rates,— ^Is  so  clearly  without  color 
of  foundation  as  to  give  the  Supreme  Court  of 
the  United  States  no  Jurisdiction  to  review  such 
decree.  New  Orleans  Waterworks  Co.  v.  Louis- 
iana, 185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Ct. 
Rep.  691. 

There  Is  no  color  of  foundation  for  the  claim 
that  a  Federal  question  arises  from  the  forfeit- 
ore  of  a  charter  of  a  corporation  for  alleged  vio- 
lation of  its  terms,  by  a  decree  of  a  state  court 
made  after  a  full  hearing  by  all  the  parties  In  a 
proceeding  in  the  nature  of  quo  warranto,  insti- 
tuted in  the  name  of  the  state  by  the  attorney 
general,  to  whom  the  matter  had  been  referred 
by  the  legislature  to  bring  such  suit  or  take 
such  other  action  as  he  might  think  proper. 
Ihid. 

And,  apparently  because  of  the  obvious  want 
of  merit  lu  the  contention  that  a  railroad  cor- 
poration was  deprived  of  its  rights  under  U.  S. 
Const.  14th  Amendment,  by  enforcing  a  claim 
against  it  by  mandatory  injunction,  instead  of 
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by  another  and  summary  form  of  action,  the 
court,  In  Iowa  C.  R.  Co.  v.  Iowa.  160  U.  S.  389. 
40  L.  ed.  467,  10  Sup.  Ct  Rep.  344.  dismisaed. 
for  want  of  Jurisdiction,  a  writ  of  error  to  re- 
view a  Judgment  of  a  state  court  compelling  a 
railroad  company  to  operate  its  road. 

And.  because  the  contention  based  on  Federal 
law,  though  raised  in  the  pleadings,  was  re- 
garded by  him  as  clearly  unfounded.  Sanderson. 
Ch.  J.,  in  Greely  v.  Townsend,  25  Cal.  604.  de- 
nied an  application  for  a  citation  upon  a  writ 
of  error  sued  out  for  the  purpose  of  a  review 
of  the  Judgment  of  the  state  court  in  the  Su- 
preme Court  of  the  Unfted  States. 

A  claim  that  a  right  under  the  Federal  Consti- 
tution would  be  denied  by  the  rendition  of  a 
decree  of  foreclosure  by  a  state  court,  unless 
leave  to  file  a  supplementary  answer  should  be 
granted,  is  so  clearly  without  foundation,  where 
the  defense  sought  to  be  interposed  is  without 
merit  as  to  confer  no  Jurisdiction  on  the  Su- 
preme Court  of  the  United  States  of  a  writ  of 
error  to  the  state  court.  Sawyer  v.  Piper,  189 
U.  S.  154,  47  L.  ed.  757.  23  Sup.  Ct  Rep.  633. 

The  question  must  not  be  a  merely  abstract 
or  moot  one.  Kimball  v.  Kimball,  174  U.  S. 
158.  43  L.  ed.  932,  19  Sup.  Ct  Rep.  639  ;  Little 
V.  Bowers,  134  U.  8.  547,  38  L.  ed.  1016,  10  Sop. 
Ct  Rep.  620. 

Thus,  where  the  question  Involved  was  the 
Impairment  of  the  obligation  of  a  contract  by 
certain  assessments  for  taxation,  and  it  ap- 
peared that  the  taxes  had  been  paid  nnder  a 
compromise  agreement,  the  Supreme  Court  of 
the  United  SUtes  refused  to  entertain  Jorisdic- 
tlon.  Little  V.  Bowers,  134  U.  8.  547,  33  L.  ed. 
1016.  10  Sup.  Ct  Rep.  620. 

The  assertion  that  a  state  statute  violates  the 
Federal  Constitution  presents  but  a  moot  ques- 
tion which  confers  no  Jurisdiction  on  the  Su- 
preme Court  of  the  United  States  to  review  a 
Judgment  of  a  state  court  where,  in  the  case 
presented,  the  statute  is  not  so  applied  as  to 
deny  a  right  claimed  under  such  Constltntion. 
Castillo  V.  McConnlco.  168  U.  8.  674,  42  L.  ed. 
622,  18  Sup.  Ct  Rep.  229. 

A  decision  of  a  state  court  in  favor  of  the  va- 
lidity of  an  order  for  the  issue  of  bonds  by  an 
Irrigation  district,  rendered  on  a  petition  in  a 
proceeding  substantially  ea  parte  before  Issue 
of  the  bonds,  although  a  resident  of  the  dis- 
trict appeared  In  answer  and  claimed  a  right 
under  the  Federal  Constitution,  will  not  sus- 
tain a  writ  of  error  from  the  United  States  Su- 
preme Court,  since  the  adjudication  is  simply 
of  the  right  to  make  a  contract,  which  is  a 
purely  moot  question,  unless  the  board  shall  see 
fit  to  exercise  such  right  the  proceeding  being 
substantially  but  one  to  secure  evidence.  Tre- 
gea  V.  Modesto  Irrlg.  Dist  164  U.  S.  179,  41 
L.  ed.  395.  17  Sup.  Ct  Rep.  62. 

A  decision  by  a  state  court  which  denied  the 
petition  of  a  woman  claiming  to  be  the  dece- 
dent's widow,  for  revocation  of  letters  of  admin- 
istration to  others  and  for  her  own  appoint- 
ment as  administratrix,  on  the  ground  that  a 
divorce  in  another  state  from  her  former  hus- 
band was  void.  Involves  no  Federal  question 
which  will  warrant  a  review  in  the  Supreme 
Court  of  the  United  States,  where  the  possi- 
bility of  issuing  any  letters  of  administration 
has  been  superseded  by  the  probate  of  a  sub- 
sequently discovered  will.  Kimball  v.  Kimball, 
174  U.  8.  168,  43  L.  ed.  932,  19  Sup.  Ct  Rep. 
639. 

A  writ  of  error  to  review  the  Judgment  of  A 
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state  court  In  an  action  for  usurpation  of  pub- 
lic office.  Instituted  on  the  relation  of  persona 
superseded  therein  by  a  legislative  act  chal- 
lenged as  unconstitutional,  will  be  dismissed 
where  the  terms  of  office  of  all  the  parties  to 
the  suit,  both  relators  and  defendants,  have  ex- 
pired. Tennessee  ▼.  Condon,  189  U.  8.  64,  47 
L..  ed.  709,  28  Sup.  Ct   Rep.  579. 

The  fact  that  there  are  no  resident  mort- 
gagees in  a  particular  case  does  not  make  the 
question  of  discrimination  between  nonresident 
and  resident  mortgagees  by  a  state  statute  a 
merely  abstract  or  moot  question,  so  as  to  pre-, 
elude  a  decision  against  the  validity  of  the 
statute  on  writ  of  error  to  a  state  court,  If  such 
statute  makes  a  discrimination  against  nonres- 
ident mortgagees  with  respect  to  sharing  in  the 
distribution  of  the  assets  of  an  Insolvent  for- 
el{;n  corporation.  Sully  v.  American  Nat.  Bank, 
178  U.  8.  289,  44  L.  ed.  1072,  20  Sup.  Ct.  Rep. 
935. 

The  objection  that  persons  may  be  deprived 
of  their  rights  without  due  process  of  law,  un- 
der the  Massachusetts  Torrens  act  for  land  reg- 
istration, because  it  provided  for  adjudicating 
the  rights  of  certain  classes  of  persons  who  are 
notified  only  by  posting  notices,  registered  let- 
ters, or  by  publication,  and  for  the  registration 
of  dealings  with  the  land  after  the  original  reg- 
istration, cannot  be  raised,  so  as  to  give  Juris- 
diction on  writ  of  error  from  the  Supreme  Court 
of  the  United  States,  by  a  person  who  Is  not 
affected  by  those  provisions  because  he  has  had 
the  requisite  notice.  Tyler  v.  Registration  Court 
Judges,  179  U.  S.  405,  45  L.  ed.  252,  21  Sup.  Ct 
Bep.  206. 

The  Federal  right  must  be  claimed  by  plain- 
tiff in  error  for  himself,  and  not  for  a  third 
person,  in  order  to  present  a  Federal  question. 
Giles  V.  Little,  134  U.  S.  645,  33  L.  ed.  1062, 
10  Sup.  Ct.  Rep.  623;  Ludellng  v.  Chaffe,  143 
U.  B.  301,  36  L.  ed.  318,  12  Sup.  Ct  Rep.  439 ; 
Texas  ft  P.  R.  Co.  v.  Johnson.  151  U.  S.  81,  28 
L.  ed.  81.  14  Sup.  Ct  Rep.  250 :  Conde  v.  York, 
108  U.  S.  642,  42  L.  ed.  611,  18  Sup.  Ct  Rep. 
234.  See  also  infra,  IV.  e,  7, — Owings  v.  Nor- 
wood, 6  Cranch.  344,  8  L.  ed.  120;  IV.  e,  8,— 
Hale  V.  Gaines,  22  How.  144,  16  L.  ed.  264 ;  IV. 
e,  11, — Ix)ng  V.  .Converse,  91  U.  S.  105,  23  L. 
ed.  233  ;  IV.  e,  12,— Miller  v.  National  Bank. 
106  U.  S.  542,  27  U  ed.  289,  1  Sup.  Ct  Rep. 
536. 

b.  Validity  of  Federal  law. 

A  decision  of  a  state  court  that  a  tender  was 
bad  because  made  In  legal-tender  notes  of  the 
United  States  Involves  a  question  as  to  the  va- 
lidity of  the  legal-tender  acts  of  Congress.  Doo- 
ley  V.  Smith,  13  Wall.  604,  20  L.  ed.  547. 

The  validity  of  an  act  of  Congress  Is  not 
drawn  in  question,  so  as  to  confer  Jurisdiction 
upon  the  Supreme  Court  of  the  United  States 
to  review  the  Judgment  of  a  state  court,  every 
time  rights  claimed  under  such  statutes  are  con- 
troverted. Ferry  v.  King  County,  141  U.  8. 
668,  35  L.  ed.  805,  12  Sup.  Ct.  Rep.  128 ;  Cook 
County  V.  Calumet  &  C.  Canal  ft  Dock  Co.  138 
U.  S.  635,  34  L.  ed.  1110,  11  Sup.  Ct  Rep.  435. 

Such  a  controversy  falls  more  properly  with- 
in the  3d  clause  of  U.  S.  Rev.  Stat  i  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  as  a  case  wherein  a 
title  or  right  Is  claimed  under  a  statute  of  the 
United  States.  Telluride  Power  Transmission 
Co.  V.  Rio  Grande  Western  R.  Co.  175  U.  S.  639, 
44  L.  ed.  305,  20  Sup.  Ct  Rep..  245. 

The  validity  of  such  a  statute  is  not  so  drawn 
62  ]j.  R.  A« 


in  question  where  the  state  court  merely  denies 
the  existeuce  of  facts  bringing  the  case  within 
the  operation  of  the  statute.  Crary  v.  Devlin, 
154  U.  S.  619,  Appx.,  and  23  L.  ed.  510,  14  Sup. 
Ct    Rep.    1199. 

Whether  or  not  the  Pawnee  reservation  lands 
in  the  state  of  Nebraska  are  public  lands  within 
the  meaning  of  the  enabling  act  of  April  19, 
1864,  I  12  (13  Stat  at  L.  47,  chap.  59),  does 
not  involve  any  question  as  to  the  validity  of 
that  section.  Kennard  v.  Nebraska,  186  U.  8. 
304,  46  L.  ed.  1175,  22  Sup.  Ct  Rep.  879. 

Language  similar  to  that  used  in  U.  8.  Rev. 
SUt  i  709  (U.  S.  Comp.  Stat  1901.  p.  575), 
respecting  the  point  under  discussion,  will  l>e 
found  in  the  act  of  March  3,  1885,  authorizing 
appeals  from  the  supreme  court  of  the  District 
of  Columbia  and  of  the  territories  without  re- 
gard to  the  amount  involved,  where  there  was 
drawn  in  question  "the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States.*' 

Under  this  act,  the  validity,  and  not  the 
construction,  of  a  treaty  or  statute  of  the  Unit- 
ed States,  must  be  directly  drawn  in  question. 
South  Carolina  v.  Seymour,  153  U.  8.  853,  88 
L.  ed.  742,  14  Sup.  Ct  Rep.  871 ;  United  SUtes 
V.  Lynch,  137  U.  8.  280,  34  L.  ed.  700,  11  Sup. 
Ct  Rep.  114. 

The  decision  of  a  territorial  supreme  court 
sustaining  a  territorial  statute  providing  for 
verdicts  by  less  than  the  whole  number  of  Ju- 
rors.  on  the  ground  that  the  organic  act  gavfi  the 
territorial  legislature  unlimited  legislative  pow- 
er, against  the  contention  that  the  organic  act 
as  so  construed  violated  the  Federal  Constitu- 
tion. Is  reviewable  In  the  Supreme  Court  of  the 
United  States,  as  the  question  Involved  was  not 
the  construction,  but  the  validity,  of  the  ter- 
ritorial act,  and  this  depended  upon  the  valid- 
ity of  the  act  of  Congress  giving  it  the  scope 
which  the  court  attributed  to  It  Sprlngvllle  ▼. 
Thomas,  106  U.  8.  707,  41  L.  ed.  1172,  17  Sup. 
Ct.  Rep.  717. 

The  words,  "the  validity  of  ...  a  stat- 
ute,** as  used  In  this  act  of  March  8,  1885.  re- 
fer only  to  the  power  of  Congress  to  enact  the 
statute  as  It  Is  by  Its  terms  or  is  made  to  read 
by  construction,  and  not  to  mere  Judicial  con- 
struction, as  contradistinguished  from  a  denial 
of  the  legislative  power.  Baltimore  ft  P.  R.  Co. 
V.  Hopkins,  130  U.  8.  210,  32  L.  ed.  908,  9 
Sup.  Ct  Rep.  503. 

Hence,  the  validity  of  certain  statutes  of  the 
United  States  under  which  a  railroad  company 
claimed  the  right  to  the  use  of  a  city's  streets 
was  not  drawn  in  question  so  as  to  authorize 
the  Supreme  Court  of  the  United  States  to  re- 
view a  Judgment  of  the  supreme  court  of  the 
District  of  Columbia  In  an  action  to  recover 
damages  from  the  railroad  company  for  main- 
taining a  nuisance,  where  the  court  did  not  de- 
ny the  right  of  the  company  to  use  the  streets, 
but  limited  Its  right  to  the  use  held  by  it  to  be 
authorized  by  such  statute.     Ihid. 

No  question  as  to  the  validity  of  a  Federal 
law  arises,  within  the  meaning  of  this  statute, 
when  Its  application  to  the  cause  only  Is  in- 
volved. Cameron  v.  United  States.  146  U.  8. 
533,  36  L.  ed.  1077,  13  Sup.  Ct  Rep.  184. 

c.  QuestionB  fispecting  Federal  authority. 

The  Supreme  Court  of  the  United  States  is  in- 
vested by  U.  S.  Rev.  Stat  i  709  (U.  S.  Comp. 
Stat  1901,  p.  575).  with  the  power  to  review  a 
decision  of  a  state  court  against  the  valld^J^C 
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of  an  "aathorlty  exercised  under  the  United 
States"  when  drawn  In  question  therein,  or  a 
decision  adverse  to  a  title,  right,  priyilege,  or  im- 
munity specially  set  up  or  claimed  under  such  an 
authority.  As  it  is  obvious  that  Federal  officials 
or  tribunals  have  no  other  authority  than  such 
as  is  conferred  by  the  Federal  Constitution, 
laws,  and  treaties,  an  "authority  exercised  un- 
der the  United  States,"  within  the  meaning  of 
this  statute,  must  refer  to  the  exercise  of  an  au- 
thority under  the  sanction  of  Federal  law. 
"Something  more  than  a  bare  assertion  of  such 
an  authority,"  said  Mr.  Chief  Justice  Chase  in 
Milllngar  ▼.  Uartupee,  6  Wall.  258,  18  L.  ed. 
829,  "seems  essential  to  the  jurisdiction  of 
this  court.  The  authority  intended  by  the  act 
Is  one  having  a  real  existence  derived  from 
competent  governmental  power.  If  a  dlflTerent 
construction  had  been  intended.  Congress  would, 
doubtless,  have  used  fitting  words.  The  act 
would  have  given  Jurisdiction  in  cases  of  deci- 
sions against  claims  of  authority  under  the 
United  States."  Cases  which  the  court  has  re- 
garded as  coming  within  this  provision  seem 
generally  to  be  those  in  which  reliance  has  been 
placed  upon  some  official  or  Judicial  action  un- 
der the  sanction  of  Federal  law,  or  some  right 
conferred  by  such  action.  Instead  of  upon  the 
law  itself  or  some  right  created  by  it  In  some 
instances,  however,  Jurisdiction  has  been  sus- 
tained on  this  ground,  where  the  exercise  of  such 
Jurisdiction  seems  equally  supportable  on  the 
theory  that  the  Judgment  of  the  state  court  was 
against  a  right  claimed  under  Federal  law. 

A  question  as  to  the  validity  of  an  authority 
exercised  under  the  United  States  is  Involved  in 
a  suit  in  a  state  court  which  turns  upon  the 
question  whether  the  President  of  the  United 
States  could,  under  an  act  of  Congress  prohib- 
iting the  conveyance  of  Indian  lands  except  by 
bis  permission,  approve  an  Indian  deed  thirteen 
years  after  its  execution.  Pickering  v.  Lomaz, 
146  U.  8.  310,  86  L.  ed.  716.  12  Sup.  Ct  Rep. 
860. 

So,  where  the  only  question  raised  and  de- 
cided in  the  state  court  against  the  plaintifC  in 
error  was  the  sufficiency  of  the  acts  of  the 
President  of  the  United  States  to  inaugurate  a 
war  which  would  render  invalid  the  contract 
In  suit,  the  Supreme  Court  of  the  United  States 
has  Jurisdiction.  Mathews  t.  McStea,  20  Wall. 
646,  22  L.  ed.  448. 

Whether  the  authority  of  defendants  as  of- 
ficers in  the  army  of  the  United  States  is  a 
valid  defense  to  an  action  to  try  title  involves 
the  question  of  the  validity  of  an  authority  ex- 
ercised under  the  United  States.  Stanley  v. 
Schwalby,  147  U.  S.  608,  37  L.  ed.  269,  18  Sup. 
Ct  Rep.  418,  162  U.  S.  265,  40  L.  ed.  960,  16 
Sup.  Ct  Rep.  764. 

A  defense  that  certain  rags  were  disinfected 
pursuant  to  an  order  of  the  collector  of  customs 
seems,  in  Bartlett  v.  Lockwood,  160  U.  S.  357, 
40  L.  ed.  455,  16  Sup.  Ct.  Rep.  334,  to  have 
been  regarded  as  drawing  In  question  the  valid- 
ity of  an  authority  exercised  under  the  United 
States ;  but  the  writ  of  error  was  dismissed  be- 
cause the  ruling  was  in  favor  of,  and  not 
against,  the  validity  of  such  authority. 

A  claim  of  title  founded  upon  a  pre-emption 
entry  presents  a  question  as  to  the  validity  of 
an  authority  exercised  under  the  United  States. 
Lytle  V.  Arkansas,  22  How.  193,  16  L.  ed.  306. 
This  contention  would  also  seem  to  present  a 
claim  of  right  under  Federal  law,  i.  e,,  a  title 
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claimed  ander  the  pra-enptloii  acta.  See  it^fru, 
IV.  e,  8. 

Within  the  principle  declared  In  this  case 
was  held  to  be  a  claim  of  title  set  up  under  a 
survey  identifying  the  locality  and .  boundaries 
of  a  concession  from  the  lieutenant  governor  of 
upper  Louisiana,  confirmed  by  the  board  of 
commissiouera  Magwire  v.  Tyler,  1  Black,  195, 
17  L.  ed.  187. 

And  Lytle  v.  Arkansas,  22  How.  198,  16  L. 
ed.  306,  was  regarded  as  controlling  in  a  case 
where  a  title  to  land  confirmed  by  United  Stetes 
commissioners  under  the  act  of  March  8,.  1807. 
was  drawn  in  question.  Berthold  v.  McDonald, 
22  How.  334,  16  L.  ed.  ^18. 

A  somewhat  similar  case  Is  Mobile  Transp. 
Co;  T.  Mobile,  187  U.  S.  479,  47  L.  ed.  266.  23 
Sup.  Ct  Rep.  170,  where  a  claim  of  title  under 
a  patent  from  the  United  States  In  alleged  con- 
firmation of  a  Spanish  grant  was  regarded  as 
presenting  a  Federal  question. 

A  decision  of  a  state  court  adverse  to  a  title 
to  land  claimed  under  an  authority  alleged  to 
have  been  exercised  by  the  Secretary  of  the 
Treasury  in  behalf  of  the  United  States  is 
against  the  validity  of  the  authority  thus  al- 
leged to  have  been  exercised.  Neilson  ▼.  La^ 
gow,  7  How.  772,  12  L.  ed.  908. 

A  denial  of  a  right  claimed  under  the  author- 
ity of  the  United  States  is  involved  in  the  re- 
fusal of  a  state  court  to  give  the  effect  claimed 
for  an  equitable  title  apparently  conreyed  by 
proceedings  in  the  United  States  Land  Office. 
Hussman  v.  Durham,  165  U.  S.  144,  41  L.  ed. 
664,  17  Sup.  Ct  Rep.  258. 

A  question  respecting  a  right  conferred  by  a 
supposed  decision  of  the  register  and  receiver 
of  the  Land  Office  is  Involved  In  the  contention 
in  ejectment  that  the  boundaries  of  the  land  in 
suit  were  settled  by  such  officials  acting  under 
the  authority  of  acts  of  Congress.  Doe  eg  dem, 
Barbarie  v.  Mobile,  9  How.  451,  18  L.  ed.  212. 

The  claim,  however,  that  the  action  of  sur- 
veyors for  the  Federal  government  in  segregat- 
ing and  setting  apart  a  lake  by  meander  lines 
from  the  public  land,  and  the  approval  of  such 
survey  by  the  Commissioner  of  the  General 
Land  Office,  was  an  adjudication  by  the  Federal 
government,  by  its  authorizM  officers  and 
agents,  that  such  lake  Is  the  property  of  the 
state,  and  not  a  part  of  the  public  domain,  is  so 
obviously  without  foundation  that  a  denial  by  a 
stete  court  of  the  state's  claim  of  title  to  the 
bed  of  such  lake  cannot  be  reviewed  in  the  Su- 
preme Court  of  the  United  States.  Iowa  v. 
Rood,  187  U.  B.  87,  47  U  ed.  86,  28  Sup.  Ct 
Rep.  49. 

The  question  whether  there  can  be  any  lia- 
bility on  an  injunction  bond  given  in  the  course 
of  proceedings  In  a  Federal  court,  because  of 
the  alleged  effect  of  certain  stipulations  dismiss- 
ing a  portion  of  the  case,  and  of  an  appeal  from 
the  decree  that  was  afterward  rendered,  in- 
volves a  claim  of  an  immunity  from  liability  de- 
pending on  an  authority  exercised  under  the 
United  States.  TuUock  v.  Molvane,  184  U.  S. 
497,  46  L.  ed.  657,  22  Sup.  Ct  Rep.  372. 

So,  also,  does  a  claim  of  immunity  from  lia- 
bility for  attorneys*  fees  as  one  of  the  elements 
of  damages  under  an  injunction  bond  given  in 
a  Federal  court  Ihid.;  Missouri,  K.  ft  T.  R. 
Co.  V.  Elliott,  184  U.  S.  580,  46  U  ed.  678,  22 
Sup.  Ct  Rep.  446. 

It  was  said  in  Mutual  L.  Ins.  Go.  t.  Me- 
Orew,  188  U.  S.  291.  47  L.  ed.  480.  28  Sup.  Ct. 
Rep.  875,  that,  where  a  state  court  refuses  to 
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Kire  effect  to  the  judgment  of  a  court  of  the 
United  States  rendered  upon  a  point  In  dispute, 
and  with  jurisdiction  of  the  case  and  the  par- 
tlf^s,  it  denies  the  vaildity  of  an  authority  ex- 
ercised under  the  United .  States.  The  actual 
de^ctslons  on  this  point  seem,  however,  to  rest, 
not  so  much  on  the  theory  that  such  a  refusal 
Is  a  denial  of  the  validity  of  such  ah  authority, 
as  that  such  action  Is  a  denial  of  a  title  or  right 
claimed  under  such  authority.  Dupasseur  v. 
Rochereau,  21  Wall.  ISO,  22  L.  ed.  588;  Embry 
▼.  Palmer,  107  U.  S.  S,  27  L.  ed.  846,  2  Sup.  Ct. 
B«p.  25. 

For  this  reason  the  Supreme  Court  of  the 
United  SUtes  has  Jurisdiction  to  review  the 
Judgment  of  the  state  court  which  enjoins  the 
enforcement  of  a  decree  of  a  Federal  court. 
Bmbry  v.  Palmer,  107  U.  S.  8,  27  L.  ed.  346,  2 
Sup.  Ct.  Rep.  25 ;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  432,  42  U  ed.  807,  18  Sup.  Ct.  Rep. 
403. 

Likewise,  a  decision  of  a  state  court  adverse 
to  a  claim  that  a  decree  of  a  court  of  the  United 
States  was  a  complete  defense  to  the  action  is 
reviewable  in  the  Supreme  Court  of  the  United 
Statea  Dupasseur  v.  Rochereau,  21  Wall.  180, 
22  L.  ed.  588;  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  V.  Butchers'  Union  S.  H.  &  L.  S.  L.  Co.  120 
U.  S.  141,  30  L,  ed.  614,  7  Sup.  Ct.  Rep.  472. 
See  also  infra,  IV.  e.  2, — Hancock  Nat.  Bank 
V.  Parnum,  176  U.  8.  640,  44  L.  ed.  619.  20 
Sup.  Ct.  Rep.  506;  Winona  ft  St.  P.  R.  Co.  v. 
Plainvlew,  143  U.  8.  371,  36  L.  ed.  191,  12  Sup. 
Ct.  Rep.  530. 

Evidently  referable  to  this  principle  is  the 
statement  in  Giles  v.  Little,  134  U.  S.  645,  33 
L.  ed.  1002,  10  Hup.  Ct.  Rep.  623,  where  the 
court,  in  holding  that  the  disregard  by  the  state 
/!ourt  of  the  opinion  of  the  Supreme  Court  of 
tke  United  States  in  a  former  suit  on  a  ques- 
tion of  local  or  general  law  conferred  no  juris- 
diction upon  it  to  review  the  Judgment  of  the 
state  court,  said  that,  if  the  latter  court  had  re- 
fused to  give  due  effect  to  a  final  Judgment  of 
any  court  of  the  United  States  in  a  case  between 
the  same  parties,  a  B'ederal  question  would  have 
been  presented  which  might  have  been  brought 
to  the  Supreme  Court  of  the  United  States  for 
review.  * 

A  claim  that  certain  confiscation  proceedings 
in  a  Federal  court  amounted  to  a  defense  to  an 
action  is  an  assertion  of  a  claim  under  an  au- 
thority exercised  under  the  United  States.  PhoB- 
nix  Bank  v.  Rlsley,  111  U.  S.  125,  28  L.  ed.  374, 
4  Sup.  Ct.  Rep.  322. 

The  same  is  true  of  a  claim  that  a  Hen  on 
property  was  wholly  devested  by  foreclosure 
proceedings  in  a  Federal  court.  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Long  Island  Loan  &  T.  Co. 
172  U.  8.  403,  43  L.  ed.  528,  19  Sup.  Ct.  Rep. 
238. 

The  claim  of  a  receiver  under  an  order  of  a 
Federal  court  of  immunity  as  such  receiver 
from  suit,  without  the  previous  leave  of  such 
court.  Is  a  claim  of  an  immunity  under  an  au- 
thority exercised  under  the  United  States.  Mc- 
Nulta  V.  Lochrldge,  141  U.  S.  827,  85  L.  ed. 
796,  12  Sup.  Ct.  Hep.  11. 

The  defense  that  an  order  of  a  Federal  court 
requiring  claims  against  a  receiver  to  be  prose- 
cuted by  intervention  within  a  certain  time  bars 
an  action  in  a  state  court  to  collect  such  claim 
presents  a  question  as  to  the  validity  of  an 
authority  exercised  under  the  United  States,  or 
the  existence  of  a  right  or  immunity  claimed 
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thereunder.  Texas  ft  P.  R.  Co.  ▼.  Johnson,  151 
U.  S.  81,  38  L.  ed.  81.  14  Sup.  Ct.  Rep.  250. 

But  a  negligence  action  in  a  state  court  does 
not  involve  any  question  as  to  the  validity  of  an 
authority  exercised  under  the  United  States 
merely  because  defendant  was  a  receiver  ap- 
pointed by  a  Federal  court.  Bausman  v.  Dlxou, 
173  U.  S.  113,  43  L.  ed.  633,  19  Sup.  Ct.  Rep. 
316. 

A  contention  that  a  sale  under  an  order  of  a 
Federal  court  In  bankruptcy  proceedings  to  sell 
mortgaged  property  free  from  an  encumbrance 
extinguished  the  lien  of  a  mortgagor  not  made  a 
party  to  the  proceedings  is  a  claim  of  a  right 
under  Federal  authority.  Factors'  &  T.  Ins. 
Co.  V.  Murphy,  111  U.  S.  738,  28  L.  ed.  582,  4 
Sup.  Ct.  Rep.  679.  And  see  infra,  IV.  e,  11,— 
New  Orleans,  S.  F.  ft  L.  R.  Co.  v.  Delamore,  114 
U.  S.  501,  29  L.  ed.  244,  5  Sup.  Ct.  Rep.  1009,— 
where  jurisdiction  to  review  the  judgment  of  a 
state  court  against  a  title  claimed  under  a  sale 
in  bankruptcy  was  sustained,  as  a  denial  of  a 
right  claimed  under  the  Constitution  or  a  stat- 
ute of  the  United  States. 

A  sheriff* s  claim  to  protection  against  suit  In 
a  state  court  to  recover  moneys  arising  out  of  a 
sale  under  an  execution  because  he  had  paid 
over  such  moneys  to  the  clerk  of  a  Federal  court 
under  an  order  made  by  it  in  a  proceeding  in 
bankruptcy  involves  a  question  respecting  the 
authority  of  the  Federal  court  to  make  the  or- 
der. O'Brien  v.  Weld,  92  U.  B.  81,  23  L.  ed. 
675. 

This  was  doubtless  the  principle  the  court 
had  In  mind  in  Riggs  v.  Johnson  County,  6 
Wall.  166.  18  L.  ed.  768,  when  it  said  that,  in 
case  county  officials  were  sued  for  damages  for 
obeying  a  writ  of  mandamus  issued  out  of  a 
Federal  court,  the  proper  course  was  to  plead 
the  commands  of  the  writ  in  bar  of  the  suit; 
and  that,  if  their  defense  was  overruled,  and 
judgment  rendered  against  them,  a  writ  of  er- 
ror would  lie  from  the  Supreme  Court  of  the 
United  States  to  review  the  Judgment. 

The  validity  of  an  authority  exercised  under 
the  United  States  is  not  drawn  in  question,  so 
as  to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error  to  a 
state  court,  every  time  an  act  done  by  such  au- 
thority is  disputed.  Ferry  v.  King  County,  141 
U.  S.  668,  35  L.  ed.  895,  12  Sup.  Ct.  Rep.  128 ; 
Cook  County  v.  Calumet  ft  C.  Canal  ft  Dock  Co. 
138  U.  S.  635,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep. 
435. 

Where  the  single  question  Is  as  to  the  exist- 
ence of  the  authority,  and  there  could  have 
been  no  decision  in  the  state  court  against  any 
authority  under  the  United  States  existing  in 
fact,  the  Supreme  Court  of  the  United  States 
has  no  Jurisdiction.  MlUingar  v.  Hartupee,  6 
Wall.  258,  18  L.  ed.  829. 

Hence,  whether  an  order  of  a  Federal  court 
releasing  captured  cotton  vested  title  In  the 
person  to  whom  It  is  so  released  Is  not  a  ques- 
tion respecting  the  validity  of  an  authority  over 
the  cotton  exercised  by  him  under  the  United 
States  In  virtue  of  the  release  so  directed, 
where  the  order  does  not  purport  to  confer  any 
authority  upon  him,  and  simply  relieves  the  cot- 
ton from  the  claim  of  the  government,  without 
passing  ou  the  question  of  ownership  or  right 
of  possession.     Ibid. 

Whether  a  question  respecting  a  Federal  au- 
thority is  involved  In  actions  in  state  courts  be- 
tween persons  setting  up  title  under  judicial 
proceedings  in  the  Federal  courts  and  partil^C 
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making?  adverse  claims  to  the  property  has  been 
the  subject  of  a  number  of  decisions. 

Where  the  sale  by  a  marshal  under  an  execu- 
tion issued  on  the  Judf^ment  of  the  Federal 
court  was  directly  attacked,  and  the  Invalidity 
of  the  purchaser's  title  successfully  set  up  as  a 
defense.  Jurisdiction  was  sustained  because 
plaintiffs'  ''claim  of  title  was  founded  on  'an 
authority  exercised  under  the  United  States.* 
which  the  judgment  below  drew  in  question,  and 
the  decision  was  against  Its  validity."  Collier 
V.  Stanbrough,  6  How.  14,  12  L.  ed.  324. 

So,  where  the  judgment  of  the  state  court  was 
adverse  to  defendant's  title  as  purchaser  at 
a'  marshal's  sale,  on  the  ground  that  the  Judg- 
ment of  the  Federal  court  ordering  the  seizure 
and  sale  was  void,  the  Supreme  Court  took  Ju- 
risdiction on  the  theory  that  the  validity  of  en 
authority  exercised  under  the  United  States  was 
drawn  in  question,  and  that  the  decision  of  the 
state  court  was  against  its  validity.  Erwln  t. 
Lbwry,  7  How.  172,  12  L.  ed.  655. 

And  the  claim  of  a  right  to  recover  as  the 
result  of  a  judicial  sale  under  the  decrees  of 
courts  of  the  United  States  and  of  a  state  raises 
a  Federal  question  which  confers  Jurisdiction 
on  the  Supreme  Court  of  the  United  States  to 
review  a  judgment  of  a  state  court  denying  a 
recovery.  Commercial  Pub.  Co.  v.  Beckwlth, 
188  U.  S.  507,  47  L.  ed.  508,  23  Sup.  Ct.  Rep. 
882. 

But  a  Judgment  of  a  state  court  against  per- 
sons who  had  attached  goods  by  a  process  of  a 
Federal  court  raises  no  Federal  question  for  the 
consideration  of  the  Supreme  Court  of  the 
United  States,  where  the  authority  of  the  mar- 
shal to  take  the  goods  was  not  drawn  in  ques- 
tion, and  the  property  attached  had  been  sold, 
and  the  attachment  suit  ended  when  the  suit  in 
the  state  court  was  commenced.  Day  v.  Gallup, 
2  Wall.  97,  17  L.  ed.  853. 

"We  do  not  undertake  to  say,"  said  Mr.  Jus- 
tice Hrowu,  in  commenting  on  this  case,  "that 
th**  mere  fact  that  the  action  in  the  Federal 
court  is  no  longer  pending  would  oust  the  juris- 
diction of  this  court  to  re-examine  the  action  of 
the  state  court  If  the  validity  of  the  judgment 
of  the  Federal  court,  or  the  proceedings  by  the 
marshal  under  that  Judgment,  were  directly  at- 
tacked ;  but  in  Day  v.  Gallup  it  appeared  that, 
not  only  had  the  proceedings  In  the  Federal 
court  terminated,  but  that  the  real  question  was 
the  ownership  of  the  goods  as  between  the  at- 
taching creditors  and  Gallup.  Gallup  claimed 
under  a  sale  of  the  goods  which  the  attaching 
creditors  Insisted  was  a  fraud."  Avery  v.  Pop- 
per, 179  U.  S.  305,  45  L.  ed.  203,  21  Sup.  Ct. 
Rep.  04. 

Where  the  marshal  was  defendant,  and  justi- 
fied under  process  from  the  Federal  court,  Juris- 
diction has  been  sustained. 

Thus,  a  decision  of  a  state  court  in  favor  of 
plaintiff  in  replevin  against  a  United  States 
marshal  who  claimed  a  Hen  on  the  property  un- 
der a  levy  under  a  judgment  of  a  United  States 
circuit  court  Is  reviewable  by  the  Supreme 
Court  of  the  United  States  as  a  decision  against 
a  right  asserted  under  the  authority  of  the 
United  States.  Clements  v.  Berry,  11  How. 
39.S,  13  U  ed.  745. 

Jurisdiction  was  likewise  sustained  in  Free- 
man V.  Howe,  24  How.  450,  16  L.  ed.  749,  where 
the  state  court  overruled  the  marshal's  defense 
to  a  replevin  suit  that  he  held  the  property  un- 
der an  attachment  Issued  out  of  a  Federal  court. 

And  jurisdiction  was  sustained  where  the 
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state  court  had  rendered  Judgment  against  a 
United  States  marshal  for  the  value  of  goods 
taken  by  him  on  a  writ  of  attachment  Issued 
out  of  a  l.'uited  States  court  Ether idge  t. 
Sparry,  139  U.  S.  266,  35  L.  ed.  171,  11  Sup.  Ct. 
Rep.  565. 

And  where  the  soundness  of  the  state  court's 
instructions  on  which  Judgment  was  rendered 
against  a  United  States  marshal  for  the  value 
of  the  property  of  a  bankrupt  which  he  had 
seized  under  a  provisional  warrant  from  a  dis- 
trict court  of  the  United  States  depended  upon 
the  authority  conferred  on  the  marshal  by  such 
warrant,  the  case  was  regarded  by  the  Supreme 
Court  of  the  United  States  as  one  properly 
within  its  appellate  jurisdiction.  Sharpe  t. 
Doyle,  102  U.  S.  086,  26  L.  ed.  277. 

So,  a  decision  of  a  state  court  overruling  a 
defense  to  an  action  of  trespass,  that  defend- 
ant, as  United  States  marshal,  took  the  goods 
under  a  writ  of  attachment  issued  out  of  a  Fed- 
eral court,  is  reviewable  in  the  Supreme  Court 
of  the  United  States  as  a  decision  against  the 
validity  of  an  authority  exercised  under  the 
United  States  as  a  protection  to  him  in  the  ac- 
tion. Buck  T.  Colbath,  8  Wall.  834,  18  L.  ed. 
257. 

"The  true  rule  to  be  deduced  from  these  au- 
thorities," said  Mr.  Justice  Brown  in  Avery  v. 
Popper,  179  U.  S.  305,  45  L.  ed.  203.  21  Sup. 
Ct.  Rep.  94,  "is  this :  That  the  writ  will  lie  If 
the  validity  or  construction  of  the  Judgment  of 
the  Federal  court,  or  the  regularity  of  the  pro- 
ceedings under  the  execution,  are  assailed;  but, 
if  it  be  admitted  that  the  Judgment  was  valid 
and  these  proceedings  were  regular,  that  the 
purchaser  took  the  title  of  the  defendant  in  the 
execution,  and  the  issue  relates  to  the  title  to 
the  property  as  between  the  defendant  in  the 
execution,  or  the  purchaser  under  it,  and  the 
party  making  the  adverse  claim,  no  Federal 
question  is  presented, — in  other  words,  it  must 
appear  that  the  decision  was  made  against  a 
right  claimed  under  Federal  authority,  in  the 
language  of  U.  S.  Rev.  Stat  |  709  (U.  S.  Comp. 
Stat.  1901,  p.  575)." 

Hence,  a  claim  of  a  right  under  the  state 
laws  as  a  purchaser  of  cattle  on  execution  sale 
as  against  a  chattel  mortgagee,  because  of  the 
insufficient  identitication  of  the  mortgaged  prop- 
erty, is  not  the  claim  of  a  right  under  "an  au- 
thority exercised  under  the  United  States"  with- 
in the  meaning  of  U.  S.  Rev.  Stat  §  709  (U.  S. 
Comp.  Stat  1901.  p.  575),  although  the  execu- 
tion was  issued  out  of  a  Federal  court,  where 
there  is  no  question  as  to  the  validity  of  the 
judgment  or  the  regularity  of  the  proceedings  in 
the  Federal  court     Ibid. 

It  may  be  well  to  consider,  in  this  connection, 
the  decisions  construing  the  act  of  Congress  of 
March  3,  1885,  authorizing  a  review  of  Judg- 
ments or  decrees  of  the  supreme  courts  of  the 
District  of  Columbia  and  of  the  territories,  with- 
out regard  to  the  amount  in  dispute,  in  any  case 
"in  which  Is  drawn  in  question  the  validity  of 
a  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States."  But  a  difference  be- 
tween this  statute  and  that  which  defines  the 
appellate  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  over  state  courts  should  first 
be  carefully  noted.  Since  provision  is  not  made 
by  this  act  of  March  3,  1885,  for  a  review  of  a 
decision  upon  a  claim  of  right  or  title  under  an 
authority  exercised  under  the  United  States, 
such  review  being  authorized  only  •where  the 
validity  of  the  authority  is  ik-awiL  in  question, 
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a  judgiDeni  or  decree  may  not  be  reviewable 
under  this  ace,  which,  had  it  been  rendered  by 
a  Htate  court,  would  have  been  the  subject  of 
review  In  the  Supreme  Court  of  the  United 
StateH  as  a  denial  of  a  title,  right,  privilege,  or 
Immunity  claimed  under  such  authority. 

The  "validity  of  an  authority  exercised  under 
the  United  States,"  within  the  meaning  of  this 
act  of  March  8,  1885,  is  not  drawn  in  question 
every  time  an  act  done  by  such  authority  is  dis- 
puted. United  States  v.  Lynch,  137  U.  S.  280, 
34  U  ed.  700,  11  Sup.  Ct.  Rep.  114. 

J I  is  the  validity,  and  not  the  construction 
merely,  of  au  authority  exercised  under  the 
United  States  which  must  be  drawn  in  ques- 
tion in  order  to  come  within  this  statute.  South 
Carolina  v.  Seymour,  153  U.  8.  353,  38  L.  ed. 
742,  14  Sup.  Ct.  Rep.  871. 

The  validity  of  such  an  authority  is  not  so 
drawn  in  question  because  it  was  contended 
that  the  territorial  court  misconstrued  the  stat- 
ute upon  which  the  prosecution  was  based,  and 
acted  beyond  the  authority  which  it  conferred. 
Snuw  V.  United  States.  118  U.  S.  346,  30  L.  ed. 
207,  6  Sup.  Ct.  Rep.  1050. 

Nor  does  a  decision  which  does  not  deny  the 
right  of  a  railroad  company  to  the  use  of  the 
city  streets  by  virtue  of  certain  acts  of  Con- 
gress, but  limits  such  right  to  the  use  held  by 
it  to  be  authorized  by  such  statute,  draw  in 
question  the  validity  of  any  such  authority. 
Baltimore  &  P.  U.  Co.  v.  Hopkins.  130  U.  S.  210, 
32  L.  ed.  'J08,  0  Sup.  Ct.  Rep.  503. 

Nor  Is  the  validity  of  the  authority  conferred 
upon  the  District  commissioners  drawn  in  ques- 
tion, within  the  meaning  of  this  statute,  by  the 
refusal  to  give  instructions  in  an  action  against 
the  District  of  Columbia  to  recover  damages  for 
personal  injuries,  which  involved  the  acts  of  Con. 
gresa  creating  the  District  government  only  so 
far  as  they  bore  upon  the  question  of  the  lia- 
bility of  the  District  for  negligence  in  failing  to 
keep  the  streets  in  repair,  and  by  way  of  con- 
struction, and  did  not  deny  the  validity  of  the 
acts  themselves,  or  of  the  authority  exercised 
under  them.  District  of  Columbia  v.  Gannon. 
130  U.  S.  227,  32  L.  ed.  922,  9  Sup.  Ct.  Rep.  508. 

The  validity  of  the  authority  of  the  second 
comptroller  and  fourth  auditor  of  the  United 
States  is  not  drawn  in  question,  within  the 
meaning  of  this  act,  when  it  is  merely  claimed 
that,  in  the  exercise  of  a  valid  authority,  they 
erred  in  disallowance  of  mileage  to  a  naval  offi- 
cer. United  States  v.  Lynch,  1.37  U.  S.  280,  34 
L.  ed.  700,  11  Sup.  Ct.  Rep.  114. 

Neither  the  question  whether  the  Commission- 
er of  ra tents  rightly  decided  upon  the  presump- 
tive lawfulness  of  the  right  of  a  state  to  the 
trademark  sought  to  be  registered  by  It,  or 
whether  the  Commissioner's  duty  in  the  prem- 
ises was  of  such  a  character  that  mandamus 
would  He  to  compel  Its  performance,  involves 
any  question  as  to  the  validity  of  the  authority 
exercised  by  him  under  the  United  States. 
South  Carolina  v.  Seymour,  153  U.  S.  353,  38  L. 
ed.  742,  14  Sup.  Ct.  Rep.  871. 

A  decision  of  a  territorial  supreme  court  so 
construing  the  organic  law  and  the  scope  of  the 
authority  of  the  legislature  as  to  deny  to  a 
small  village  with  extensive  corporate  limits 
the  right  under  its  charter  to  tax  farming  lands 
for  municipal  purposes  if  they  He  outside  the 
platted  portion  and  so  far  removed  that  the 
owner  will  derive  no  benefit  from  the  municipal 
government  does  not  involve  the  validity  of  an 
authority  exercised  under  the  United  States  so 
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as  to  be  reviewable  in  the  Supreme  Court  of  the 
United  Stetes.  LInford  v.  Ellison,  l.-JS  U.  S. 
503.  39  L.  ed.  239,  15  Sup.  Ct.  Rep.  179. 

But  the  validity  of  such  an  authority  Is  so 
drawn  in  question  when  its  existence  or  con- 
stitutionality is  denied,  and  the  denial  forms 
the  subject  of  direct  inquiry.  United  States  v. 
Lynch,  137  U.  S.  280,  34  L.  ed.  700,  11  Sup.  Ct. 
Rep.  114. 

Maudamus  proceedings  to  check  an  alleged 
usurpation,  by  bodies  claiming  to  constitute  the 
legislative  assembly  of  a  territory,  of  the  leg- 
islative power  conferred  by  Congress  upon  such 
legislative  assembly,  draw  in  question  the  law- 
ful existence  of  these  bodies,  and,  consequently, 
the  validity  of  an  authority  exercised  under  the 
assumed,  as  the  legislative  assembly,  to  exercise 
under  the  United  States.  Clough  v.  Curtis,  134 
U.  S.  361,  33  L.  ed.  945,  10  Sup.  Ct.  Rep.  573. 

A  controversy  as  to  the  power  of  a  territory, 
under  its  organic  act,  to  tax  that  part  of  a  rail- 
road which  is  in  an  Indian  reservation  created 
by  an  act  of  Congress,  presents  a  question  as  to 
the  validity  of  an  authority  exercised  under  the 
United  States,  within  the  meaning  of  this  stat- 
ute. Maricopa  &  P.  R.  Co.  v.  Arizona,  156  U. 
S.  347,  39  L.  ed.  447,  15  Sup.  Ct.  Rep.  391. 

A  controversy  as  to  the  power  of  the  gov- 
ernor of  a  territory,  under  Its  organic  act,  to 
appoint  an  auditor  of  public  accounts  in  the 
place  of  one  who  has  been  elected  as  such  ofli- 
cer  likewise  presents  a  question  respecting  the 
validity  of  an  authority  exercised  under  the 
United  States.  Clayton  v.  Utah.  132  U.  S.  632, 
33  L.  ed.  455,  10  Sup.  Ct.  Rep.  190. 

An  authority  exercised  under  the  United 
States,  within  the  meaning  of  this  statute,  is  an 
authority  exercised  or  claimed  in  favor  of  one 
of  the  parties  to  the  cause,  the  validity  of 
which  was  put  in  Issue  on  the  trial' of  the  cause, 
and,  hence,  does  not  include  an  authority  exer- 
cised by  the  United  States  in  removing  a  fence 
inclosing  public  lands  pursuant  to  the  Judgment 
sought  to  be  reviewed.  Cameron  v.  United 
States,  146  U.  S.  533,  36  L.  ed.  1077.  13  Sup. 
Ct.  Rep.  184. 

d.  Repugnancy  of  state  ttatutcB  or  authority  to 
Federal  law. 

1.  Btatc  authority. 

We  have  seen  that  the  words,  "an  authority 
pxercised  under  the  United  States,"  refer  to 
some  action  under  the  sanction  of  Federal  law. 
nut,  while  there  would  seem  to  be  no  reason 
Tor  giving  a  different  construction  to  the  words, 
"an  authority  exercised  under  any  state,"  It 
clearly  is  unnecessary  to  show  the  basis  for  the 
claim  that  the  otflcial  action  sought  to  be  re- 
viewed was  sanctioned  by  the  state  law,  where 
the  state  court  has  upheld  the  validity  of  such 
action  as  tested  by  that  law.  This  is  the  view 
taken  by  Mr.  Chief  Justice  Taney  in  Holmes  v. 
.Jennison.  14  Pet.  540,  10  L.  ed.  579,  where.  In 
stating  the  views  entertained  by  him  and  three 
other  members  of  the  court  as  to  its  Jurisdiction 
to  review  a  Judgment  of  the  highest  court  of 
Vermont  refusing  to  discharge  on  habeas  corpus 
a  fugitive  murderer  Indicted  in  Canada  and  ar- 
rested within  the  state  under  a  warrant  from 
the  governor,  he  seems  to  have  regarded  It  as 
essential  to  Jurisdiction  that  the  governor's  ac-  ^ 
tlon  be  authorized  by  the  laws  of  :he  state.  But 
that  it  was  so  authorized  he  regarded  as  placed 
beyond  question  by  the  deci.slon  of  the  state  , 
court     "There  Is,  indeed,"  he  said,  "no  statute 
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of  Vcrmout  sr^vlnff  htm  the  power  he  exercised. 
But  his  conduct  has  been  fully  examined  by  the 
highest  Judicial  tribunal  in  the  state,  and  they 
have  adjudged  that  the  warrant  Issued  by  him 
was  authorized  by  law,  and  bound  the  sheriff  to 
hold  the  prisoner,  and  deliver  him  in  the  man- 
ner directed  to  the  Canadian  authorities.  We 
must  receive  this  decision  as  conclusive  evi- 
dence of  the  laws  of  Vermont  upon  this  subject ; 
and,  consequently,  the  proceedings  of  the  gov- 
ernor must  be  taken  as  Justified  by  the  laws  of 
the  state,  and  treated  as  an  authority  exercised 
under  it.  Here,  then,  is  precisely  one  of  the 
cases  in  which  the  writ  of  error  is  given  in  the 
25th  section  of  the  act  of  1780."  The  writ  of 
error  was,  however,  dismissed  by  a  divided 
court  because  of  an  equal  division  of  opinion  as 
to  whether  the  validity  of  the  governor's  act 
could  be  deemed  to  have  been  drawn  in  question 
as  repugnant  to  the  Federal  Constitution. 

The  authority  of  a  state  court,  under  the 
state  laws,  to  hear  and  determine  cases  Is  not 
the  Icind  of  authority  exercised  under  any  state, 
which  is  referred  to  in  the  25th  section  of  the 
Judiciary  act  of  1780 ;  otherwise  every  Judgment 
of  the  highest  state  court  would  be  re-examina- 
ble  under  that  section.  Bethell  v.  Demaret,  10 
Wall.  537,  19  L.  ed.  1007. 

A  city  ordinance  is  an  exercise  of  an  author- 
Ity  under  the  state ;  and,  where  its  validity  has 
been  challenged  as  repugnant  to  the  Constitu- 
tion of  tho  United  States,  and  the  decision  of 
the  state  court  is  in  favor  of  its  validity,  a  writ 
of  error  from  the  Supreme  Court  of  the  United 
States  to  the  state  court  will  lie.  Weston  v. 
Charleston,  2  Pet.  440,  7  L.  ed.  481. 

For  this  reason,  as  well  as  because  the  deci- 
sion of  the  state  court  must  be  regarded  as  a 
decision  adverse  to  a  claim  under  the  Federal 
Constitution,  Jurisdiction  was  maintained  in 
Home  Ins.  Co.  v.  Augusta,  93  U.  8.  116,  23  L. 
ed.  825,  where  the  decision  of  the  state  court 
was  adverse  to  the  claim  that  a  city  ordinance 
Imposing  a  license  tax  upon  a  foreign  insurance 
company  was  in  conflict  with  the  contract 
clause  of  the  Federal  Constitution. 

The  Jurisdiction  exercised  in  these  last  two 
cases  could,  also,  be  supported  on  the  additional 
ground  that  the  decision  in  each  case  was  in 
favor  of  the  validity  of  a  state  statute  chal- 
lenged as  repugnant  to  the  Federal  Constitu- 
tion.    See  infra,  IV.  d,  2. 

Sustainable  on  all  three  grounds  would  seem 
the  holding  in  Davia  v.  Police  Jury,  9  How.  280, 
13  L.  ed.  138,  that  a  decision  of  a  state  court 
overruling  the  contention  that  proceedings  by  a 
police  Jury  under  the  state  law  for  the  estab- 
lishment of  a  ferry  are  Invalid  as  contrary  to 
a  treaty  and  the  Constitution  of  the  United 
States  is  reviewable  in  the  Supreme  Court  of 
the  United  States. 

The  same  is  true  of  the  ruling-  in  Tregea  v. 
Modesto  Irrig.  Dist  164  U.  S.  179,  41  L.  ed. 
395,  17  Sup.  Ct.  Rep.  52,  that  a  decision  of  a 
stale  court  confirming  proceedings  had  under  a 
state  irrigation  statute,  which  were  claimed  to 
confilct  with  the  Constitution  of  the  United 
States,  presents  a  Federal  question.  See  also 
infra,  IV.  e,  5, — Wheeler  v.  New  York,  N.  H. 
&  H.  R.  Co.  178  U.  S.  321,  44  L.  ed.  1085,  20 
Sup.  Ct.  Kep.  940. 

2.  State  statutes  generattV' 

The  Supreme  Court  of  the  United  States  has 
Jurisdiction  to  review  a  decision  of  a  state  court 
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in  a  case  in  which  the  validity  of  a  state  stat- 
ute was  drawn  in  question  as  repugnant  to  the 
Federal  Constitution,  and  the  decision  was  \n 
favor  of  its  validity.  Byrne  v.  Missouri,  8  Pet. 
40,  8  L.  ed.  859;  Wilson  v.  Black  Bird  Creek 
Marsh  Co.  2  Pet.  245,  7  L.  ed.  412 ;  Satterlee  ▼. 
Matthewaon,  2  Pet.  880,  7  L.  ed.  458 ;  Craig  v. 
Missouri,  4  l*ct  410,  7  L.  ed.  903  ;  Worcester  v. 
Georgia,  6  I»et.  515,  8  L.  ed.  483;  Edwards  v. 
Elliott  21  Wall.  532,  22  L.  ed.  487 ;  Daniels  v. 
Tearney,  102  U.  8.  415,  26  L.  ed.  187 ;  Philadel- 
phia Fire  Asso.  v.  New  York,  119  U.  S.  110,  30 
I.,  ed.  342,  7  Sup.  Ct.  Rep.  108 ;  McPherson  v. 
Blacker,  140  U.  S.  1,  36  L.  ed.  869,  13  Sup.  Ct. 
Rep.  3 ;  Sully  v.  American  Nat.  Bank,  178  U.  8. 
289,  44  L.  ed.  1072,  20  Sup.  Ct.  Rep.  935 :  Cap- 
ital City  Dairy  Cc.  v.  Ohio.  183  U.  S.  J^S,  40 
L.  ed.  171,  22  Sup.  Ct  Rep.  120 :  Baltimore  &  O. 
R.  Co.  V.  Maryland,  21  Wall.  456.  22  L.  ed.  678. 

The  same  is  true  where  such  statute  is  as- 
serted to  be  repugnant  to  a  Federal  statute 
(Davenport  ft  N.  W.  R.  Co.  v.  Renwick.  102  U. 
S.  180,  26  L.  ed.  51 :  McPherson  v.  Blacker,  146 
U.  S.  1.  36  L.  ed.  869,  13  Sup.  Ct.  Rep.  3 ;  Waite 
V.  Dowley.  94  U.  S.  527,  24  L.  ed.  181)  ;  or  to 
a  treaty  (Worcester  v.  Georgia,  6  Pet.  515,  8 
L.  ed.  483). 

Any  enactment,  from  whatever  source  or- 
iginating, to  which  a  state  gire«  the  force  of 
law,  is  a  statute  of  the  state  wlthio  the  mean- 
ing of  the  statute  conferring  this  jrr}?d?ct!on. 
Williams  V.  Bruity,  96  U.  S.  176,  24  L.  ed.  716; 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  18.  31  L.  ed.  607,  a 
Sup.  Ct  Rep.  741. 

A  municipal  ordinance  Is  such  a  statute. 
New  Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  18,  31  L.  ed.  607,  8 
Sup.  Ct  Rep.  741 ;  Murray  v.  CHiarleston,  96 
U.  S.  432,  24  U  ed.  760. 

An  enactment  of  the  Confederate  government 
to  which  a  state  gives  the  force  of  law  is  such  a 
statute  of  that  state.  Williams  v.  Bruffy.  OS 
U.  S.  176,  24  L.  ed.  716 ;  Ford  v.  Surget.  97  U. 
S.  504,  24  L.  ed.  1018. 

But  the  Judgment  of  a  state  court  which  up- 
holds the  validity  of  a  territorial  statute  under 
which  partition  proceedings  were  had  in  a 
court  of  such  territory  cannot  be  reviewed  Id 
the  Supreme  Court  of  the  United  SUtea.  Mes- 
senger V.  Mason,  10  Wall.  507,  19  L.  ed.  1028. 

And  the  decision  of  a  state  court  upholding 
the  validity  of  an  act  of  the  legislature  passed 
before  the  admission  of  the  territory  to  the 
Union  as  a  state  cannot  be  reviewed  by  the  Su- 
preme Court  of  the  United  States.  Miners' 
Bank  v.  Iowa,  12  How.  1,  13  L.  ed.  807. 

The  evil  to  be  remedied  and  guarded  against 
by  conferring  this  Jurisdiction  on  the  Supreme 
Court  of-  the  United  States  was  connected  mere- 
ly with  the  subject-matter  of  the  state  statutes, 
and  not  with  the  political  competency  of  their 
makers.  Hence,  the  validity  of  a  state  statute 
cannot  be  deemed  to  have  been  drawn  in  ques- 
tion as  repugnant  to  the  Federal  Constitution 
when  it  is  assailed  on  the  sole  ground  that  the 
legislature,  at  the  time  of  passing  the  law,  was 
not  competent  to  do  so  because  the  territorial 
government  was  still  in  force,  and  the  new  state 
government  had  not  been  duly  organised.  Scott 
V.  Jones,  5  How.  343,  12  L.  ed.  181. 

No  Federal  question  is  involved  in  the  conten- 
tion that  a  sta.te  statute  is  repugnant  to  U.  8, 
Const  6th  Amend.  (Twitchell  v.  Pennsylvania, 
7  Wall.  321,  19  L.  ed.  223)  ;  or  to  U.  S.  Const 
7tb  Amend.,  or  the  ordinance  of  1787  (ChapiiL 
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T.  Fye,  170  U.  8.  127.  45  L.  ed.  114,  .21  Sup.  Ct. 
Rep.  71). 

The  same  is  true  where  the  repugnancy  of 
such  statute  to  the  0th  Amendment  to  the 
United  States  Constitutfon  is  drawn  in  question. 
Twitchell  t.  Penn^lvanla,  7  Wall.  321,  19  L. 
ed.  223.  But  see  infra,  IV.  e,  3, — Bochanan  y. 
Nebraska.  118  U.  S.  231,  30  L.  ed.  71,  6  Sup.  Ct 
Rep.   1049. 

The  question  whether  an  ordinance  of  the  cor- 
porate authorities  of  New  Orleans  does  or  does 
not  impair  religious  liberty  is  not  Federal,  since 
the  Constitution  of  the  United  States  makes  no 
provision  for  protecting  citizens  of  the  re- 
spective states  in  their  religious  liberties,  and 
any  provisions  in  the  earlier  acts  of  Congress 
securing  civil  and  religious  liberty  in  the  Or- 
leans territory  was  superseded  by  the  Louisiana 
Constitution.  Permoli  ▼.  Municipality  No.  1, 
8  How.  589,  11  L.  ed.  739. 

The  Supreme  Court  of  the  United  States  has 
Jurisdiction  to  review  the  Judgment  of  a  state 
court  removing  a  ];>erson  from  the  oflSce  of  coun- 
ty attorney,  where  the  question  of  the  repug- 
nancy of  the  statute  under  which  the  proceed- 
ings were  Instituted  to  the  Federal  Constitution 
was  directly  raised  by  defendant  and  decided 
against  him  by  the  state  court.  Foster  v.  Kan- 
sas, 112  U.  S.  205,  28  L.  ed.  696,  5  Sup.  Ct.  Rep. 
8,  97.  See  also  tupra,  IV.  a, — Wilson  v.  North 
Carolina,  169  U.  S.  586.  42  U  ed.  865,  18  Sup. 
Ct.  Rep.  435 ;  infra,  IV.  e,  9, — Gleason  v.  Flori- 
da, 9  W^all.  779,  19  L.  ed.  730 ;  IV.  e,  13,— Boyd 
V.  Nebraska,  143  U.  S.  135,  36  L.  ed.  103,  12 
Sup.  Ct.  Rep.  375  ;  IV.  e,  5, — Taylor  v.  Beckham, 
178  U.  S.  548,  44  L.  ed.  1187 ;  Kennard  v.  Lou- 
isiana, 92  U.  S.  480,  23  L.  ed.  478. 

3.  State  legislation  impairing  contract  ohliga- 
tione. 

The  claim  in  a  state  court  that  a  state  stat- 
ute is  invalid  because  it  impairs  the  obligation 
of  a  contract  presents  a  Federal  question.  Pro- 
prietors of  Bridges  v.  Hoboken  Land  &  Improv. 
Co.  1  Wall.  116,  17  L.  ed.  571;  Furman  v. 
Nlchol,  8  Wall.  44,  19  L.  ed.  370 ;  Hill  v.  Mer- 
chants* Mut.  Ins.  Co.  134  U.  S.  515,  33  L.  ed. 
994,  10  Sup.  Ct.  Rep.  589 ;  Bast  Tennessee,  V.  & 
O.  R.  Co.  V.  Frazler,  139  U.  S.  288,  35  L.  ed. 
196,  11  Sup.  Ct.  Rep.  517 ;  Chicago,  B.  &  Q.  R. 
Co.  V.  Nebraska,  170  U.  S.  57,  42  L.  ed.  948,  18 
Sup.  Ct.  Rep.  513 ;  Columbia  Water  Power  Co. 
T.  Columbia  Electric  Street  R.  Light  &  P.  Co. 
172  U.  S.  475,  43  L.  ed.  521,  19  Sup.  Ct.  Rep. 
247 ;  Yazoo  &  M.  Valley  R.  Co.  v.  Adams,  180  U. 
8.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240 ;  The 
Binghamton  Bridge,  3  Wall.  51,  18  L.  ed.  137 ; 
Yazoo  &  M.  Valley  R.  Co.  v.  Thomas,  132  U.  S. 
174,  38  L.  ed.  302,  10  Sup.  Ct.  Rep.  68;  Yazoo 
&  M.  Valley  R.  Co.  v.  Levee  Comrs.  132  U.  S. 
190,  33  L.  ed.  308,  10  Sup.  Ct.  Rep.  74 ;  North- 
western University  ▼.  Illinois,  99  U.  S.  309,  25 
L.  ed.  387 ;  Mobile  ft  O.  R.  Co.  v.  Tennessee,  153 
U.  S.  486,  88  L.  ed.  793,  14  Sup.  Ct.  Rep.  968 ; 
Given  V.  Wright,  117  U.  S.  648,  29  L.  ed.  1021, 
6  Sup.  Ct.  Rep.  907 ;  Wilmington  &  W.  R.  Co. 
T.  Alsbrook,  146  U.  S.  279,  36  L.  ed.  972,  13 
Sup.  Ct.  Rep.  72 ;  Walsh  v.  Columbus,  H.  Valley 
&  A.  R.  Co.  176  U.  S.  469,  44  L.  ed.  548,  20  Sup. 
Ct.  Rep.  393 ;  Wright  v.  Nagle,  101  U.  S.  791,  25 
L.  ed.  921;  Williams  v.  Louisiana,  103  U.  S. 
637,  26  L.  ed.  595 ;  McCuUeugh  v.  Virginia,  172 
U.  S.  102,  43  L.  ed.  882,  19  Sup.  Ct.  Rep.  134  ; 
New  Orleans  Waterworks  Co.  ▼.  Louisiana 
Sugar  Ref.  Co.  125  U.  S.  18,  31  L.  ed.  607,  8 
Sup.  Ct.  Rep.  741 ;  Houston  &  T.  C.  R.  Co.  v. 
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Texas,  177  U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct, 
Rep.  545. 

The  question  whether  the  right  of  a  railroad 
company,  under  Its  charter,  to  enter  upon,  take, 
and  use  "lauds,  streams,  and  materials  of  every 
kind  for  the  complete  operation  of  the  road"  is 
impaired  by  a  statute  and  ordinance  prohibiting 
any  encroachment  upon  or  obstruction  in  the 
harbor  of  a  city  without  the  permission  of  the 
commissioner  of  public  works,  is  not  so  destitute 
of  merit  as  not  to  constitute  a  Federal  question 
for  review  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  ".tate  court.  Illi- 
nois C.  R.  Co.  V.  Chicago,  176  U.  S.  646,  44  L. 
ed.  622,  20  Sup.  Ct.  Rep.  509. 

And  a  bill  averring  that  a  railroad  charter^ 
and  an  exemption  from  taxation  for  a  term  of 
twenty  years  contained  therein,  constitute  a 
contract  with  the  state,  which  is  violated  by 
subsequent  legislation  repealing  the  exemption, 
raises  a  Federal  question  for  which  there  is 
sufficient  color  to  sustain  the  Jurisdiction  of  the- 
Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  state  court  which  has  decided  against 
the  exemption.  Gulf  &  S.  I.  R.  Co.  v.  Hewes,. 
183  U.  S.  66,  46  L.  ed.  86,  22  Sup.  Ct.  Rep.  26. 
See,  however,  supra,  IV.  a, — New  Orleans  Wa- 
terworks Co.  V.  Louisiana,  185  U.  S.  336,  46  L» 
ed.  936,  22  Sup.  Ct.  Rep.  691. 

A  municipal  ordinance  is  a  state  statute  so 
far  as  this  question  is  concerned.  Murray  ▼. 
Charleston,  96  U.  S.  432,  24  L.  ed.  760. 

So,  also,  is  a  provision  of  the  state  Constitu* 
tion.  Deimas  v.  Merchants'  Mut.  Ins.  Co.  14 
Wall.  661,  20  L.  ed.  757.  See  also  supra,  IV. 
d,  2. 

The  existence  of  the  contract  has  been  said 
to  be  a  part  of  the  Federal'  question  itself. 
Hoadley  v.  San  Francisco,  124  U.  S.  639,  31  L. 
ed.  553,  8  Sup.  Ct.  Rep.  659. 

Hence,  the  Supreme  Court  of  the  United 
States  in  numerous  instances  maintains  its  Ju- 
risdiction, although  it  may  be  forced  to  affirm 
the  Judgment  of  the  state  court  because,  in  re- 
viewing such  Judgment,  it  finds,  either  that 
there  was  no  contract,  or  that  it  did  not  confer 
the  right  claimed.  Ihid.;  Douglas  v.  Kentucky,. 
168  U.  S.  488,  42  L.  ed.  553,  18  Sup.  Ct.  Rep. 
199  ;  Citizens'  Sav.  Bank  v.  Owensboro,  173  U. 
S.  636,  43  L.  ed.  840,  19  Sup.  Ct.  Rep.  530; 
Columbia  Water  Power  Co.  v.  Columbia  Eilectric 
Street  R.  Light  &  P.  Co.  172  U.  S.  475,  43  L. 
ed.  521,  19  Sup.  Ct.  Rep.  247;  Louisville  &  N. 
R.  Co.  V.  Palmer,  109  U.  S.  244,  27  L.  ed.  922^ 
3  Sup.  Ct.  Rep.  193. 

A  different  course  was  adopted  in  New  Or- 
leans V.  New  Orleans  Waterworks  Co.  142  U.  S. 
79,  35  L.  ed.  943,  12  Sup.  Ct.  Rep.  142,  where 
the  court  thought  that  the  ruling  In  Millingar  v. 
Hartupee,  6  Wall.  258,  18  L.  ed.  829,  supra,  IV. 
a,  IV.  c,  necessitated  the  conclusion  that,  be- 
fore the  Supreme  Court  of  the  United  States  can 
take  Jurisdiction  on  the  ground  that  the  state 
court  has  upheld  a  state  statute  drawn,  in  ques- 
tion  as  impairln  the  obligation  of  the  contract,. 
It  should  appear  that  there  was  a  legal  contract 
subject  to  impairment,  and  some  ground  to  be- 
lieve that  it  has  been  impaired.  The  court, 
therefore,  declined  Jurisdiction  despite  the  form- 
al raising  of  the  question,  because  it  was  of  the- 
opinion  that  no  contract  existed. 

A  somewhat  analogous  case  is  St  Paul  Gas- 
light Co.  V.  St.  Paul,  181  U.  S.  142,  45  L.  ed. 
788,  21  Sup.  Ct.  Rep.  575,  where  a  writ  of  er- 
ror to  review  a  Judgment  of  a  state  court  in  a 
case  in  which  the  obligation  of  a  contract  with 
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a  municipality  was  claimed  to  have  been  Im- 
paired by  a  subsequent  municipal  ordinance 
was  dismissed  for  want  of  jurisdiction  on  the 
ground  that  such  ordinance  was  a  mere  denial 
of  liability  on  the  contract ;  and,  hence,  that 
there  was  no  state  legislation  from  the  enforce- 
ment of  which  an  impairment  of  the  obligation 
of  the  contract  did,  or  could,  result. 

Unless  these  decisions  are  referable  to  the 
principle  that  a  Federal  contention  must  not  be 
wholly  without  foundation  (see  supra,  IV.  a), 
they  do  not  seem  easy  of  explanation  on  any 
other  theory  than  that  suggested  herein,  infra, 

IV.  e,  5,  to  account  for  the  decisions  in  Yesler 
Y.  Washington  Harbor  Line.  146  U.  S.  646,  36 
L.  ed.  1119,  13  Sup.  Ot.  Rep.  190,  and  other 
cases  considered  in  connection  therewith,  viz.: 
That,  as  the  Judgment  of  the  state  court  was 
not  to  be  reversed,  It  was  not  very  material 
whether  the  writ  of  error  was  dismissed,  or  the 
jurisdiction  entertained  and  the  Judgment  af- 
firmed. 

And  perhaps  this  Is  the  best  explanation  for 
the  holding  in  Mills  v.  St.  Clair  County,  8  How. 
569,  12  L.  ed.  1201,  that  the  question  whether 
the  contract,  if  any,  under  which  the  owner  of 
land  holds  under  a  grant  In  fee  simple  was  vio- 
lated by  an  abuse  of  the  right  of  eminent  do- 
main under  the  sanction  of  a  state  statute  was 
not  one  which  would  confer  Jurisdiction  on  the 
Supreme  Court  of  the  United  States  under  |  25 
of  the  Judiciary  act  of  1789.  "It  is  not  an  inva- 
sion and  Illegal  seizure  of  private  property  on 
pretense  of  exercising  the  right  of  eminent  do- 
main, and  which  act  Is  an  abuse  claiming  the 
sanction  of  a  state  law,"  said  Mr.  Justice  Ca- 
tron, "that  gives  this  court  Jurisdiction.  .  .  . 
Were  this  court*  to  assume  Jurisdiction  and  re- 
examine and  revise  state  court  decisions  on  a 
donbtful  construction  that  an  interest  in  land 
held  by  a  patent  was  a  contract,  and  the  owner 
entitled  to  constitutional  protection  by  our  de- 
cision In  case  of  abuse  and  trespass  by  an  op- 
pressive exercise  of  state  authority,  it  would  fol- 
low that  all  state  laws,  special  and  general,  un- 
der whose  sanction  roads,  ferries,  and  bridges 
are  established,  would  be  subject  to  our  supervi- 
sion. A  new  source  of  Jurisdiction  would  be 
opened,  of  endless  variety  and  extent.'* 

Where  the  sole  question  involved  Is  the  con- 
struction of  a  charter  or  contract,  no  Federal 
question  Is  presented.  Yazoo  &  M.  Valley  R.  Co. 

V.  Adams.  180  U.  8.  41,  45  L.  ed.  415,  21  Sup. 
Ct.  Rep.  256. 

The  question  of  the  validity  of  a  contract  un- 
der the  state  law  when  the  contract  was  made 
Is  not  Federal,  where  no  subsequent  legislation 
was  clolmcd  to  Impair  its  obligation.  Bethell 
V.  Demarest,  10  Wall.  537,  19  L.  ed.  1007; 
Mississippi  &  M.  R.  Co.  V.  McClure,  10  Wall. 
511,  19  L.  ed.  997. 

And  where  certain  state  bonds  were  In  the 
possession  of  the  state  at  the  time  of  the  adop- 
tion of  a  constitutional  amendment  invalidating 
bonds  so  held,  no  question  as  to  the  Impairment 
of  contract  obligations  is  involved  in  the  In- 
quiry whether  such  bonds,  when  subsequently 
stolen  and  put  into  circulation  by  the  state 
treasurer,  were  valid  obligations  In  the  hands 
of  innocent  holders.  Bier  v.  McGehee,  148  U. 
S.  137,  37  L.  ed.  397,  13  Sup.  Ct.  Rep.  580. 

If  the  Supreme  Court  of  the  United  Stotes 
could  review  the  decision  of  a  state  court  be- 
cause that  court  held  a  contract  to  be  void 
which  the  former  court  might  have  upheld, 
every  case  in  which  a  contract  was  held  by  the 
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state  court  not  to  be  binding  for  any  cauta  what- 
ever could  be  reviewed  in  the  Supreme  Court  of 
the  United  States,  which  would  thus  become  the 
court  of  final  resort  in  all  cases  of  contract 
where  the  decisions  of  the  state  courts  were 
against  the  validity  of  the  contracts  set  up  in 
those  courts.  This  obviously  was  not  the  pur- 
pose of  the  Judiciary  act.  Mississippi  &  M.  R. 
Co.  V.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

Hence,  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  to  review  state  judg- 
ments because  they  refuse  effect  to  valid  con- 
tracts, or  in  their  effect  impair  the  obligation 
of  contracts.  Northern  R.  Co.  v.  New  York,  12 
Wa:i.  384,  20  L.  ed.  412;  Knox  v.  Exchange 
Bank,  12  Wall.  379.  20  L.  ed.  414;  Morley 
V.  Lake  Shore  ft  M.  S.  R.  Co.  146  U.  S.  162.  36 
L.  ed.  925.  13  Sup.  Ct.  Rep.  54  ;  Missouri  ex  rel. 
Quincy.  M.  &  P.  R.  Co.  v.  Harris,  144  U.  S.  210. 
36  L.  ed.  407,  12  Sup.  Ct.  Rep.  838;  New  Or- 
leans  Waterworks  Co.  v.  liOulsiana,  185  U.  8. 
336,  46  L.  ed.  936,  22  Sup.  Ct.  Rep.  691. 

"It  is  the  peculiar  province  and  privilege  of 
the  sute  courts,*'  said  Mr.  Justice  Grier  in  Com- 
mercial Bank  v.  Buckingham,  5  How.  317,  12 
L.  ed.  169,  "to  construe  their  own  statutes :  and 
it  is  no  part  of  the  functions  of  this  court  to 
review  their  decisions  or  assume  Jurisdiction 
over  them  on  the  pretense  that  their  Judgments 
have  impaired  the  obligation  of  contracts.  The 
power  delegated  to  us  is  for  the  restraint  of  un- 
constitutional legislation  by  the  states,  and  not 
for  the  correction  of  alleged  errors  committed 
by  their  judiciary." 

A  change  of  view  by  a  state  court  as  to  the 
proper  construction  of  a  state  statute  relating 
to  deeds  and  acknowledgments,  so  as  to  render 
invalid  a  deed  executed  prior  to  the  enactment, 
does  not  present  a  Federal  question.  Central 
Land  Co.  v.  Laidley,  159  U.  8.  103,  40  L.  ed. 
91,  16  Sup.  Ct.  Rep.  80. 

A  federal  question  w^hich  will  support  a  writ 
of  error  to  a  state  court  is  not  raised  by  a  de- 
cision of  such  court  against  the  validity,  under 
the  state  Constitution,  of  a  statute  under  which 
certain  bonds  were  issued,  although  it  had  held 
such  statute  valid  before  their  issue,  there  be- 
ing no  subsequent  legislation  touching  the  sub- 
ject. Turner  v.  Wilkes  County,  173  U.  S.  461, 
43  L.  ed.  768,  19  Sup.  Ct.  Rep.  464. 

So,  a  change  of  view  by  a  state  court  in  re- 
gard to  the  proper  construction  of  a  state  stat- 
ute, even  If  its  former  holding  had  become  a 
rule  of  property,  cannot  constitute  a  F^ederal 
question  as  to  the  impairment  of  the  obligation 
of  a  contract  for  which  a  writ  of  error  will  lie 
from  the  Supreme  Court  of  the  United  States  to 
the  state  court.  Bacon  v.  Texas,  163  U.  S.  207, 
41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023. 

And,  even  assuming  that  there  could  be  a 
vested  right  in  an  erroneous  decision,  no  ques- 
tion of  the  impairment  of  the  obligation  of  the 
contract  is  presented  by  a  decision  of  a  state 
court  construing  a  state  statute  differently  from 
the  construction  previously  placed  by  it  on  a 
similar,  but  not  Identical,  statute.  Wood  v. 
Brady,  150  U.  S.  18,  37  I^  ed.  981.  14  Sup.  Ct. 
Rep.  0;  Dougherty  v.  Nevada  Bank.  160  U.  S. 
171,  40  L.  ed.  382,  16  Sup.  Ct.  Rep.  258. 

Where  the  question  is  not  whether  certain 
constitutional  and  statutory  provisions  were 
valid,  but  whether,  by  their  adoption  and  enact- 
meut,  a  condSiiou  attached  to  a  conveyance  of 
land  for  the  erection  of  a  capitol  was  so  broken 
as  to  authorize  ihe  grantor  to  revoke  the  deed 
and  take  possession  of  the  property,  no  question 
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of  the  impairment  of  the  obligation  of  a  con- 
tract Is  lovolved.  since  the  most  that  can  be 
claimed  Is  that  the  state  has  violated  its  con- 
tract, not  Impaired  it.  Brown  v.  Colorado,  100 
U.  S.  95,  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  175. 

No  question  as  to  the  impairment  of  the  ob- 
ligation of  a  contract  by  a  state  statute  requir- 
ing the  purchaser  of  the  property  and  franchises 
•of  a  railway  company  to  assume  th*  liability 
of  that  company  can  arise  in  a  suit  in  a  state 
<ourt  brought  under  that  act  to  enforce  a  lia- 
bility founded  on  tort,  and  not  arising  out  of 
any  contract  relations.  Winona  &  St.  P.  R.  Co. 
V.  Piainview.  143  U.  S.  371,  36  L.  ed.  191,  12 
Sup.  Ct.  Rep.  530. 

«.  Right$  and  immunitieM  claimed  under  Feder- 
^1  law, 

%,  in  general. 

The  Federal  right  claimed  need  not  be  cre- 
ated by  Federal  law.  It  Is  sufficient  that  the 
right  be  one  protected  by  such  law,  from  what- 
ever source  the  right  may  spring.  New  Orleans 
Y.  De  Armas,  9  I'et.  224,  9  L.  ed.  109. 

The  exercise  by  Congress  of  its  reserved  pow- 
er to  annul  portions  of  a  territorial  act,  accom- 
panied by  its  assent  to  the  residue,  does  not 
make  such  an  act  an  act  of  Congress,  so  that  a 
claim  of  a  right  under  it  will  present  a  Federal 
<lue8tion.  Miners'  Bank  v.  Iowa,  12  How.  1,  13 
L.  ed.  867. 

The  assent  of  Congress  to  a  compact  between 
two  states  concerning  the  boundary  line  between 
them  does  not  make  the  act  giving  such  assent  a 
statute  of  the  United  States,  so  that  the  Su- 
preme Court  of  the  United  States  can  review  a 
decision  of  a  state  court  construing  such  com- 
pact. New  York  v.  Central  R.  Co.  12  Wall.  455, 
20  L.  ed.  458. 

2.  Full  faith  and  credit, 

A  Federal  question  is  presented  by  a  conten- 
tion in  the  state  court  that  full  faith  and  cred- 
it were  not  given  to  the  judicial  records  and 
proceedings  of  a  court  of  another  state.  Jacobs 
v.  Marks,  182  U.  S.  583,  45  L.  ed.  1241,  21  Sup. 
■Ct.  Rep.  865. 

Whether  a  Judgment  or  decree  of  one  state 
lias  received  full  faith  and  credit  in  courts  of 
another  state  is  a  ITederal  question.  Hunting- 
ton V.  Attrlll,  146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224 ;  Carpenter  v.  Strange,  141  U. 
S.  87.  35  L.  ed.  640.  11  Sup.  Ct.  Rep.  960; 
Texas  &  P.  B.  Co.  v.  Southern  P.  R.  Co.  137  U. 
8.  48,  34  L.  ed.  614,  11  Sup.  Ct.  Rep.  10 ;  Green 
T.  Van  Buskirk,  5  Wall.  A07,  18  L.  ed.  599; 
Great  Western  Teleg.  Co.  v.  Purdy,  162  U.  S. 
229,  40  L.  ed.  986,  16  Sup.  Ct.  Rep.  810. 

We  have  seen  that  the  question  as  to  the  ef- 
fect to  be  given  a  Judgment  of  a  Federal  court 
in  a  state  court  Is  one  respecting  Federal  au- 
thority. See  supra,  IV.  c.  It  is  no  less  true 
ttiat  a  question  respecting  full  faith  and  credit 
is  presented  by  a  contention  that  a  state  court 
•denied  to  the  Judgment  of  a  circuit  court  of  the 
United  States,  sitting  in  another  state,  the  eflTect 
to  which  it  is  entitled  by  U.  S.  Const,  art.  4,  | 
1,  and  U.  S.  Rev.  Stet.  f  905  (U.  S.  Comp.  Stat. 
1001,  p.  677).  Hancock  Nat.  Bank  v.  Farnum, 
176  U.  S.  640,  44  U  ed.  619,  20  Sup.  Ct.  Rep. 
£06. 

Whether  a  state  court  gave  the  same  eflTect  to 
a  Judgment  of  the  circuit  court  of  the  United 
Htates  as  would  be  accorded  to  a  Judgment  and 
€2  L.  K.  A. 


decree  of  a  state  tribunal  of  equal  authority  la 
a  Federal  question.  Pendleton  v.  Russell,  144 
U.  S.  640,  36  L.  ed.  574,  12  Sup.  Ct.  Rep.  743. 

And  a  Federal  question  Is  presented  by  a  con- 
tention that  due  effect  to  a  decree  of  a  Federal 
court  was  denied  by  the  action  of  the  court  be- 
low in  sustaining  a  plea  of  re$  judicata  predi- 
cated on  a  decree  of  such  Federal  court,  where 
a  determination  whether  the  court  correctly  ap- 
plied the  plea  necessitates  deciding  whether,  by 
sustaining  such  plea,  rights  were  denied  which 
were  vested  under  another  decree  of  the  Feder- 
al court.  National  Foundry  ft  Pipe  Works  ▼. 
Oconto  City  Water  Supply  Co.  183  U.  8.  216, 
46  L.  ed.  157.  22  Sup.  Cl.  Rep.  111. 

But  the  correctness  of  a  decision  of  the  circuit 
court  of  the  United  States  in  another  case  be- 
tween other  parties  as  to  the  liability  of  a  town 
on  bonds  is  not  a  Federal  question.  Winona  & 
St.  P.  R.  Co.  V.  Piainview,  143  U.  3.  371,  36  L. 
ed.  191,  12  Sup.  Ct.  Rep.  530. 

A  Judicial  state  record  must  be  authenticated 
as  required  by  the  act  of  Congress  of  May  26, 
1790,  or  the  Federal  question  whether  the  same 
effect  has  been  given  to  it  in  another  state  as 
it  has  in  its  own  cannot  arise.  Caperton  v. 
Ballard,  14  Wall.  238,  20  L.  ed.  885. 

A  claim  that  a  state  court  did  not  give  full 
faith  and  credit  to  the  statute  of  another  state, 
set  out  in  the  pleadings,  and  to  the  Judicial  de- 
cisions of  that  state  thereon,  does  not  raise  a 
Federal  question  where  such  statute  and  deci- 
sions were  not  proved.  Lloyd  v.  Matthews,  155 
U.  S.  222,  39  L.  ed.  128,  15  Sup.  Ct  Rep.  70. 

A  question  as  to  the  full  faith  and  credit 
which  must,  under  the  B^deral  Constitution,  be 
accorded  by  the  courts  of  one  state  to  the  stat- 
utes of  another,  is  not  raised  by  a  contention 
respecting  the  proper  construction  of  such  stat- 
utes. Glenn  v.  Garth.  147  U.  8.  360,  37  L.  ed. 
203,  13  Sup.  Ct.  Rep.  350 ;  Lloyd  ▼.  Matthews, 
155  U.  S.  222,  30  L.  ed.  128,  15  Sup.  Ct.  Rep. 
70;  Banholzer  v.  New  York  L.  Ins.  Co.  178  U. 
S.  402,  44  L.  ed.  1124,  20  Sup.  Ct  Rep.  972. 

The  question  of  the  applicability  to  the  cause 
before  the  state  court  of  a  statute  of  another 
state  Is  not  one  respecting  the  full  faith  and 
credit  to  be  given  such  statute.  Johnson  v. 
New  York  L.  Ins.  Co.  187  U.  S.  491,  47  L.  ed. 
273,  23  Sup.  Ct  Rep.  194. 

A  controversy  respecting  the  authority  of  a 
foreign  corporation  to  make  the  contract  In  suit 
under  the  general  principles  of  law  which  gov- 
ern corporate  charters  Irrespective  of  anything 
peculiar  to  the  Jurisprudence  of  the  state  by 
which  the  charter  was  granted  involves  no  ques- 
tion of  the  full  faith  and  credit  to.be  given  to 
the  legislation  of  such  state.  Chicago  &  A.  R. 
Co.  V.  Wiggins  Ferry  Co.  119  U.  S.  615,  30  L. 
ed.  519,  7  Sup.  Ct.  Rep.  308. 

The  question  as  to  the  eflPect  which  a  state 
court  should  give  to  one  of  its  own  Judgments 
is  not  Federal.  Phoenix  F.  &  M.  Ins.  Co.  v. 
Tennessee,  161  U.  S.  174,  40  L.  ed,  660,  16  Sup. 
Ct  Rep.  471. 

The  question  as  to  the  construction  to  be  giv- 
en by  the  highest  court  of  a  state  to.  Its  own 
Judgment  in  proceedings  to  charge  a  party 
thereto  with  coutempt  is  not  Federal.  New- 
port Light  Co.  V.  Newport,  151  U.  S.  527,  38  L. 
ed.  259,  14  Sup.  Ct  Rep.  429.     See  also  infra, 

IV.  f,  1,— Chouteau  v.  Gibson,  111  U.  S.  200,  28 
L.  ed.  400,  4  Sup.  Ct.  Rep.  340 :  San  Francisco 

V.  Itsell.  133  U.  B.  65,  33  L.  ed.  570,  IQ  Sup.  Ct. 
Rep.  241.  • .     Digitized  by  LjOOglC 
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8.  Former  jeopardy. 

The  denial  by  a  state  court  of  a  claim  of  Im- 
munity from  a  second  trial  for  the  same  of- 
fense, under  the  5th  Amendment  to  the  Federal 
Constitution,  gives  the  Supreme  Court  of  the 
United  States  Jurisdiction  to  review  such  deci- 
sion. Bohanan  v.  Nebraslca,  118  U.  S.  231,  30 
L.  ed.  71,  6  Sup.  Ct.  Uep.  1049.  See,  however, 
supra,  IV.  d,  2, — Twltcheii  v.  Pennsylvania,  7 
Wall.  321,  19  L.  ed.  223 ;  Chapin  v.  Fye,  179  U. 
8.  127,  45  U  ed.  119,  21  Sup.  Ct.  Rep.  71. 

4.  Commerce. 

The  question  whether  or  not  a  state  tax  law 
as  construed  by  the  state  courts  is  in  violation 
of  the  commerce  clause  of  the  Constitution  of 
the  United  States  is  a  Federal  one.  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 
35  L.  ed.  613,  3  Inters.  Com.  Rep.  595,  11  Sup. 
Ct.  Rep.  876;  Western  U.  Teleg.  Co.  v.  Seay, 
132  U.  S.  472,  33  L.  ed.  409,  2  Inters.  Com.  Rep. 
726,  10  Sup.  Ct.  Rep.  161 ;  Illinois  C.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  41  L  ed.  107,  10  Sup. 
Ct.  Rep.  1096. 

6.  Due  proceBB  of  law. 

Whether  the  due-process-of-law  clause  of  U.  S. 
Const.,  14th  Amend.,  constituted  a  bar  to  man- 
damus proceedings  in  a  state  court  is  a  Federal 
question.  Williams  v.  Eggleston,  170  U.  S.  304, 
42  L.  ed.  1047,  IS  Sup.  Ct.  Rep.  617. 

A  claim  in  a  state  court  that  reputation  is 
property  of  which  the  owner  will  be  deprived 
without  due  process  of  law,  in  violation  of  the 
14th  Amendment  to  the  Federal  Constitution,  if 
a  decision  should  be  rendered  against  his  right 
of  action  for  libelous  matter  contained  in  a 
pleading,  raises  a  Federal  question.  Abbott  v. 
National  Baulc  of  Commerce,  175  U.  S.  409,  44 
L.  ed.  217.  20  Sup.  Ct  Rep.  153. 

A  contention  In  a  state  court  that  notice  of 
a  reassessment  was  insufficient,  and  that,  by 
reason  thereof,  defen^an^s  property  was  sought 
to  be  talEen  without  due  process  of  law  and  in 
conflict  with  the  14th  Amendment  to  the  Fed- 
eral Constitution,  raises  a  Federal  question. 
Bellingham  Bay  &  B.  C.  R.  Co.  v.  New  Whatcom, 
172  U.  S.  314,  43  L.  ed.  460,  19  Sup.  Ct.  Rep. 
205. 

A  claim  in  a  state  court  that  property  is 
taken  witliout  due  process  of  law  when  con- 
demned under  a  special  statute  for  the  abolition 
of  grade  crossings,  because  It  authorizes  an  in- 
crease in  the  number  of  tracks  and  requires  the 
city  to  pay  a  portion  of  the  expense  Incurred 
for  that  purpose,  which,  it  Is  contended,  would 
amount  to  a  donation  to  a  railroad  corporation. 
In  violation  of  the  state  Constitution,  raises  a 
Federal  question  for  the  purpose  of  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  to  a  state  court.  Wheeler  v.  New  York, 
N.  H.  &  H.  K.  Co.  178  U.  S.  321,  44  L.  ed.  1085, 
20  Sup.  Ct.  Rep.  049.  See  also  supra,  IV.  d,  1,— 
Davis  V.  Police  Jury,  9  How.  280,  13  L.  ed.  138 ; 
Tregea  v.  Modesto  Irrlg.  Dlst.  164  U.  S.  179,  41 
I-.  od.  305,  17  Sap.  Ct.  Rep.  52. 

But  where  a  state  statute  providing  for  con- 
demnation proceedings  has  been  construed  by 
the  state  courts  as  requiring  notice,  no  Federal 
question  with  respect  to  due  process  of  law  can 
be  based  upon  the  objection  that  such  statute 
allows  condemnation  without  notice.  Baltimore 
Traction  Co.  v.  Baltimore  Belt  R.  Co.  151  U.  S. 
137.  38  L.  ed.  102,  14  Sup.  Ct.  Rep.  294.  See 
C2  L.  R.  A. 


also  supra,  IV.  a, — ^Tyler  t.  Registration  Ct 
Judges,  179  U.  8.  406,  45  L.  ed.  252,  21  Sup.  Ct 
Rep.  206. 

A  claim  that  the  appointment  of  a  receiver  in 
a  foreclosure  suit  deprives  defendant  of  its 
property  without  due  process  of  law  does  not 
raise  a  real,  as  distinguished  from  a  fictitious. 
Federal  question  which  will  sustain  a  writ  of 
error  to  a  state  court  from  the  Supreme  Court 
of  the  United  States.  St  Louis,  C.  G.  ft  Ft  S. 
R.  Co.  V.  Missouri,  156  U.  S.  478,  39  L.  ed. 
502,  15  Sup.  Ct  Rep.  443. 

There  is  no  color  for  a  contention  that  a 
man  is  deprived  of  property  without  due  process 
of  law  by  enforcing  against  him  a  decree  for  al- 
imony rendered  in  another  state  in  a  proceeding 
in  which  he  appeared  and  was  heard.  Lynde  v.  • 
Lynde.  181  U.  S.  183,  45  \,  ed<  810,  21  Sup.  Ct 
Rep.  555. 

A  party  who  seeks  and  is  given  opportunity  in 
the  state  court  to  litigate  the  rights  claimed  by 
it  cannot  have  the  Judgment  reviewed  In  the 
Supreme  Court  of  the  United  States  on  the 
ground  that  due  process  of  law  was  denied  be- 
cause the  litigation  did  not  result  successfully. 
Remington  Paper  Co.  v.  Watson,  173  U.  S.  44?, 
43  L.  ed.  762,  19  Sup.  Ct  Rep.  456. 

No  Federal  question  is  presented  by  a  conten- 
tion with  respect  to  due  process  of  law  which  is 
based  simply  upon  a  change  by  the  state  court  . 
of  the  established  construction  of  a  state  stat- 
ute. Central  Land  Co.  ▼.  Laidley,  159  U.  S. 
103,  40  L.  ed.  91,  16  Sup.  Ct  Rep.  80. 

The  misconception  of  the  application  of  U.  S. 
Const,  14  th  Amend.,  is  so  obvious  in  the  con- 
tention in  a  state  court  that  due  process  of  law 
was  denied  by  an  indictment,  where  the  objec- 
tion was  in  effect  to  the  technical  sufficiency  of 
the  indictment  in  the  ordinary  administration 
of  criminal  law,  and  there  is  nothing  special, 
partial,  or  arbitrary,  or  in  violation  of  funda- 
mental principles,  in  the  law  of  the  state  in  ac 
cordance  with  which  the  indictment  was  found, 
and  as  applied  in  passing  upon  its  sufficiency,  as 
to  Justify  the  Supreme  Court  of  the  United 
States  in  declining  Jurisdiction, — especially 
where  the  contention  was  first  made  on  petition 
for  rehearing.  Caldwell  v.  Texas,  137  U.  S.  692. 
34  L.  ed.  816,  11  Sup.  Ct  Rep.  224. 

See  also  supra,  IV.  a, — Wilson  v.  North  Caro- 
lina, 169  U.  S.  586,  42  L.  ed.  865,  18  Sup.  Ct 
Rep.  435 ;  Iowa  C.  R.  Co.  v.  Iowa,  160  U.  S.  380, 
40  L.  ed.  407,  16  Sup.  Ct  Rep.  344 ;  New  Or- 
leans Waterworks  Co.  ▼.  Iiouisiana,  185  U.  S. 
336,  46  L.  ed.  936,  22  Sup.  Ct  Rep.  691. 

It  is  difficult  to  see  why  the  contention  in 
Yesler  v.  Washington  Harbor  Line.  146  U.  S. 
646,  36  L.  ed.  1119,  13  Sup.  Ct  Rep.  190,  that 
the  contemplated  action  of  state  commissioners 
in  so  locating  harbor  lines  as  to  include  existing 
wharves,  and  in  filing  a  plat  thereof,  would  de- 
prive a  wharf  owner  of  his  property  without 
due  process  of  law,  did  not  raise  a  Federal  ques- 
tlou  which  would  preclude  the  Supreme  Court 
of  the  United  States  from  dismissing  a  writ  of 
error  to  review  the  Judgment  of  the  state  court 
overruling  such  contention.  The  ground  for 
such  ruling  by  the  Federal  court  seems  to  be 
that  the  action  by  the  state  board  did  not 
amount  to  a  taking  of  property  within  the 
meaning  of  the  due-process-of-law  clause,  which 
would  appear  to  be  as  much  a  Federal  question 
as  the  further  question  as  to  the  regularity  of 
the  procedure  by  which  the  result  was  to  be  ac- 
complished. 

A  somewhat  simllar^g^g^^^s^J^jj^^^C^^^^*^- 
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bun,  178  U.  B.  M8»  44  L.  ed.  1187.  20  Sap.  Ct. 
Kep.  800,  where  the  contention  in  the  state 
court,  that  certain  election-contest  proceedings 
deprived  a  claimant  to  the  office  of  governor  of 
the  sute  of  property  without  due  process  of 
law,  was  held  to  confer  no  Jurisdiction  of  a 
writ  of  error  to  review  the  Judgment  of  the 
stated  court  sustaining  the  contest  proceedings, 
because  an  office  was  not  property  within  the 
meaning  of  the  ''due-process-of-law'*  clause  of 
the  Federal  Constitution. 

And  for  the  reason  that  it  did  not  appear  that 
the  property  of  which  plaintlflT  in  error  was  al- 
leged to  have  been  deprived  without  due  process 
of  law  was  such  a  vested  right  as  was  beyond 
the  control  of  the  state  legislature,  a  writ  of 
error  to  the  state  court  was  dismissed  in  New 
Orleans  v.  New  Orleans  Waterworks  Co.  142  U. 
8.  70,  85  L.  ed.  043,  12  Sup.  Ct  Bep.  142,  aupra, 
IV.  d,  8. 

Taken  together,  these  cases  would  seem  to 
furnish  authority  for  the  proposition  that, 
where  the  Supreme  Court  of  the  United  States 
can  see  that  there  has  been  no  taking  of  prop- 
erty, it  will  dismiss  a  writ  of  error  to  a  state 
court  which  is  sought  to  be  sustained  because  of 
a  decision  adverse  to  the  contention  that  prop- 
erty has  been  taken  without  due  process  of  law. 
Just  why  the  determination  of  this  question  is 
not  in  itself  the  exercise  of  Jurisdiction  is  not 
readily  apparent  It  seems  so  to  have  been  re- 
garded in  Hoadley  v.  San  Francisco,  124  U.  S. 
630,  81  L.  ed.  653,  8  Sup.  Ct  Rep.  650,  where 
the  contention  was  that  a  municipal  ordinance 
either  wss  a  contract,  the  obligation  of  which 
was  impaired  by  subsequent  legislation,  or  that 
It  vested  property  rights  which  would  be  taken 
away  without  due  process  of  law  if  such  legisla- 
tion was  adjudged  to  be  valid.  The  court  said 
that,  in  the  consideration  of  Federal  questions 
of  this  character,  its  first  duty  was  to  determine 
whether  there  was  such  a  contract,  or  such 
right  of  property,  as  was  alleged.  "The  exist- 
ence of  the  contract,  or  of  the  right"  said  Mr. 
Chief  Justice  Waite,  "is  a  part  of  the  Federal 
question  itself.'* 

8o  far  as  this  latter  decision  respects  ques- 
tions involving  the  Impairment  of  contract  obli- 
gations it  is,  while  perhaps  in  conflict  with  New 
Orleans  v.  New  Orleans  Waterworks  Co.  142 
U.  8,  70,  35  L.  ed.  043,  12  Sup.  Ct  Rep.  142, 
supra,  IV.  d,  3,  clearly  in  line  with  repeated  de- 
cisions of  the  Supreme  Court  of  the  United 
Suites  maintaining  its  Jurisdiction,  though 
forced  to  affirm  the  Judgment  of  the  state  court 
because,  in  reviewing  such  Judgment,  it  found, 
either  that  there  was  no  contract,  or  that  it 
did  not  confer  the  rights  claimed.  Examples  of 
this  class  of  cases  are  I>ouglas  v.  Kentucky,  168 
U.  8.  488.  42  L.  ed.  553,  18  Sup.  Ct  Rep.  100 ; 
Citisens'  Sav.  Bank  v.  Owensboro,  173  U.  S. 
036,  43  L.  ed.  840,  10  Sup.  Ct  Rep.  571 ;  Colum- 
bia Water  Tower  Co.  v.  Columbia  Electric 
Street  R.  Light  &  P.  Co.  172  U.  S.  475.  43  L.  ed. 
621,  10  Sup.  Ct  Bep.  247, — supra,  IV.  d,  3. 

If  the  determination  of  the  existence  of  a 
contract  involves  the  exerci^  of  Jurisdiction,  it 
is  submitted  that  the  same  is  true  of  a  deter- 
mination of  the  question  whether  there  has  been 
a  taking  of  property  within  the  meaning  of  the 
due-process-of-law  clause  of  the  Federal  Consti- 
tution. 

If  it  be  sought  to  refer  these  decisions  to  the 
principle  enunciated  in  Telluride  Power  Trans- 
mission Co.  V.  Rio  Grande  Western  R.  Co.  175 
U.  S.  630,  44  L.  ed.  805,  20  Sup.  Ct  Rep.  245, 
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and  Tellnrlde  Power  Transmission  Co.  v.  Rio 
Grande  Western  R.  Co.  187  U.  S.  669,  47  L.  ed. 
307,  23  Sup.  Ct  Rep.  178,  viz.:  That  questions 
of  fact  or  local  law  which  are  merely  prelim  1- 
nary  to,  or  the  possible  basis  of,  a  Federal  ques- 
tion, are  not  in  themselves  Federal, — the  dif- 
ficulty still  remains,  of  showing  that  whether 
there  has  been  a  taking  of  property  Is  a  ques- 
tion of  fact,  or  of  local  law.  And  this  difficulty 
is  further  augmented  by  the  fact  that  the 
Judges  who  wrote  for  the  court  in  the  three 
cases  under  consideration  proceeded  to  consid- 
er for  themselves  the  question  whether  there 
was  any  taking  of  property,  which  obviously 
they  would  not  have  done  had  they  considered 
the  question  one  solely  for  the  state  courts  to 
decide.  This  fact,  too,  would  seem  to  forbid 
an  attempt  to  find  support  for  these  decisions 
in  the  theory  that  the  state  courts,  by  ground- 
ing their  Judgments  on  the  proposition  that 
there  was  no  taking  of  property,  rested  such 
Judgments  upon  a  nonfederal  ground  broad 
enough  to  support  them.  If  the  decision  In 
New  Orleans  v.  New  Orleiins  Waterworks  Co. 
142  U.  S.  70,  85  L.  ed.  043,  12  Sup.  Ct  Rep. 
142,  supra,  or  in  Yesler  v.  Washington  Harbor 
Line,  146  U.  S.  646,  36  L.  ed.  1119,  13  Sup.  Ct 
Rep.  100,  supra,  can  be  supported  because  of  the 
frivolousness  of  the  Federal  claim,  the  same  can 
hardly  be  said  of  Taylor  v.  Beckham,  178  l|.  S. 
548,  44  U  ed.  1187,  20  Sup.  Ct  Rep.  800,  *Mpra, 
where  one  of  the  Justices  thought  that  the  Judg- 
ment of  the  state  court  should  be  reversed  for 
error  in  deciding  the  Federal  contention.  And 
Jurisdictlou  of  a  writ  of  error  to  a  state  court 
had  pr.eviou6ly  been  sustained  In  Kennard  v. 
Louisiana,  02  U.  S.  480.  23  L.  ed.  478,  where 
the  sole  question,  as  stated  by  Mr.  Chief  Justice 
Waite,  was  whether  the  state  of  Louisiana,  act- 
ing under  a  state  statute  through  her  Judi- 
ciary, had  deprived  the  plaintiff  in  error  of  his 
office  as  a  member  of  the  supreme  court  of  that 
state  without  due  process  of  law.  See  also 
supra,  IV.  d.  2, — Foster  y.  Kansas,  112  U.  S. 
205,  28  L.  ed.  606,  6  Sup.  Ct  Rep.  07;  infra, 
IV.  e,  0,— Gleason  v.  Florida,  0  Wall.  770,  10  L. 
ed.  730  ;  infra,  IV.  e,  13,— Boyd  v.  Nebraska,  143 
U.  S.  135,  36  L.  ed.  103,  12  Sup.  Ct  Rep.  375. 
The  true  explanation  of  these  decisions  prob- 
ably is  that  the  court  being  clearly  of  the  opin- 
ion that  the  Judgments  of  the  state  courts 
should  not  be  disturbed,  was  not  inclined  to  be 
too  critical  as  to  the  method  to  be  adopted  la 
carrying  out  this  conclusion. 

6.  Equal  protection  of  the  law9. 

Whether  the  equal  -  protection  -  of  -  the  -  laws 
clause  of  U.  S.  Const,  14th  Amend.,  constituted 
a  bar  to  mandamus  proceedings  in  a  state  court 
is  a  Federal  question.  Williams  v.  Eggleston, 
170  U.  S.  304,  42  L.  ed.  1047»  18  Sup.  Ct  Rep. 
617. 

A  case  presents  a  Federal  question  where  the 
defense  of  the  denial  of  the  equal  protection  of 
the  law  guaranteed  by  U.  S.  Const,  14tb 
Amend.,  is  Invoked,  and  is  at  least  plausible 
on  Its  face.  American  Sugar  Ref.  Co.  v.  Louisi- 
ana, 170  U.  S.  80,  45  L.  ed.  102,  21  Sup.  Ct 
Rep.  43.  But  see  supra,  IV.  a, — Wilson  v. 
North  Carolina,  160  U.  S.  586,  42  L.  ed.  86.5, 
18  Sup.  Ct  Rep.  435 ;  Iowa  C.  R.  Co.  v.  Iowa, 
160  U.  S.  380,  40  L.  ed.  467,  16  Sup.  Ct  Rep. 
344 ;  New  Orleans  Waterworks  Co.  v.  Louisiana, 
m  U.  8.  836.  40  L.  edDflfleliy^J^C^^g^e 
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7.  Treaty  right§. 


The  appellate  Jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  state  courts 
in  cases  Inyolvlng  treaty  rights  is  not  limited 
to  cases  In  which  the  mere  abstract  construction 
of  the  treaty  is  controverted.  A  claim  that  a 
title  is  protected  by  a  treaty  raises  a  Federal 
question.  Martin  v.  Hunter,  1  Wheat.  304,  4 
L.  ed.  97.  See  also  supra,  IV.  e,  1, — New  Or- 
leans V.  De  Armas,  9  Pet.  224,  9  L.  ed.  109. 

A  claim  of  title  under  a  Spanish  grant, 
averred  to  have  been  perfected  under  the  treaty 
of  February  22,  1839,  with  Spain,  presents  a 
Federal  question.  Mobile  Transp.  Co.  v.  Mo- 
bile, 187  U.  S.  479,  47  L.  ed.  266,  28  Sup.  Ct 
Uep.  170. 

A  claim  to  protection  under  a  treaty  against 
confiscation  presents  a  Federal  question.  Smith 
V.  Marylaud,  6  Cranch,  280,  3  L.  ed.  225. 

The  contention  of  plaintiffs  in  error  founded 
upon  the  treaty  with  France  of.  1880,  that  they 
are  entitled  to  an  award  rendered  by  the 
French  and  American  claims  commission,  pre- 
sents A  question  for  the  Jurisdiction  of  the  Su- 
preme Court  of  the  United  States.  Burthe  v. 
Denis.  133  IT.  S.  514,  33  L.  ed.  768,  10  Sup. 
Ct.  Rep.  335. 

The  mere  question  at  what  time,  if  at  all,  the 
interest  of  the  person  under  whom  both  parties 
claim  the  proceeds  of  an  award  under  the  treaty 
of  1830,  between  the  United  States  and  Mexico, 
passed  from  him  under  the  state  insolvent  law, 
is  not  a  Federal  one.  Gill  v.  Oliver,  11  How. 
529,  13  L.  ed.  799 ;  Williams  v.  Oliver,  12  How. 
Ill,  125,  13  L.  ed.  915,  921. 

A  decision  by  a  state  court  adverse  to  a  de- 
fense of  title  set  up  under  a  treaty  cannot  be 
reviewed  by  the  Supreme  Court  of  the  United 
States,  where  such  claim  was  not  for  the  party 
himself,  but  for  a  third  person  in  whose  title  he 
had  no  interest.  O wings  v.  Norwood,  5  Cranch, 
344,  3  L.  ed.  120 ;  Henderson  v.  Tennessee,  10 
How.  311,  13  L.  ed.  434 ;  Verden  v.  Coleman,  1 
Black,  472,  17  L.  ed.  161. 

Whether  extradition  proceedings  were  in  vio- 
lation of,  and  forbidden  by,  the  treaty  with,  the 
country  from  which  extradition  was  accom- 
plished, is  a  Federal  question.  Ker  v.  Illinois, 
119  U.  S.  436,  30  L.  ed.  421,  7  Sup.  Ct.  Rep. 
225. 

W*hether  a  person  who  has  settled  within  the 
territory  of  an  Indian  nation  Is,  by  reason  of 
certain  treaties  made  by  the  United  States  with 
the  Indians,  entitled  to  reside  there  free  from 
any  legislative  interference  by  the  states  is  a 
Federal  question.  Worcester  v.  Georgia,  6  Pet. 
515,  8  L.  ed.  483. 

Whether  or  not  a  partition  among  the 
grantees  from  the  Mexican  government  was 
made  under  the  authority  of  an  appropriate 
Mexican  tribunal  before  the  treaty  of  Guada- 
lupe-Hidalgo, involves  no  Federal  question,  al- 
though a  valid  partition  before  the  treaty  would 
have  created  rights  which  the  United  States 
would  be  bound,  under  that  treaty,  to  respect. 
Phillips  V.  Mound  City  Land  &  Water  Asso.  124 
U.  S.  605,  31  L.  ed.  588,  8  Sup.  Ct  Rep.  657. 

A  decision  of  the  supreme  court  of  Louisi- 
ana cannot  be  reviewed  in  the  Supreme  Court 
of  the  United  States  on  the  ground  that  It  was 
adverse  to  a  right  secured  by  the  stipulation  in 
the  treaty  of  cession  of  Louisiana  for  the  pro- 
tection of  the  Inhabitants  In  the  free  enjoyment 
of  their  liberty,  property,  or  religion,  as  such 
stipulation  ceased  to  operate  when  Louisiana 
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became  a  member  of  the  Union,  and  its  inhabit- 
ants were  admitted  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens 
of  the  United  States.  New  Orleans  v.  De  Armas, 
9  Pet.  224,  9  L.  ed.  109. 

Evidently  for  the  same  reason  a  writ  of  error 
to  the  supreme  court  of  Missouri  was  dismissed 
in  Choteau  v.  Marguerite,  12  Pet  607,  0  L.  ed. 
1174,  in  which  case  the  state  court  had  held  a 
person  to  be  free  as  against  the  contention  that 
property  in  her  as  a  slave  was  protected  by  the 
treaty  of  April  30, 1803,  with  France,  because  at 
the  time  of  the  cession  of  Louisiana  made  by 
auch  treaty  she  was  a  slave  therein. 

See  also  infra,  IV.  e,  8, — San  Francisco  ▼. 
Scott,  111  U.  8.  768.  28  L.  ed.  593,  4  Sup.  Ct 
Rep.  688 ;  California  Powder  Works  ▼.  Davis.  151 
U.  S.  389.  38  L.  ed.  206.  14  Sup.  Ct  Rep.  350; 
Iowa  V.  Rood,  187  U.  S.  87,  47  L.  ed.  86,  23  Sup. 
Ct  Rep.  49. 

8.  Land  titles. 

The  decision  of  a  state  court  against  a  right 
or  title  to  land  set  up  under  an  act  of  Congress 
is  reviewable  in  the  Supreme  Court  of  the 
United  SUtes.  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  ed.  485 ;  Silver  v.  Ladd,  6  Wall.  440. 
18  L.  ed.  828 ;  Atherton  v.  Fowler,  91  U.  S.  14.1, 
23  L.  ed.  205 ;  Glasgow  v.  Baker,  128  U.  S.  560. 
32  L.  ed.  513,  9  Sup.  Ct  Rep.  154 ;  Minnesota  v. 
Bachelder,  1  Wall.  109,  17  L.  ed.  651 ;  Caronde- 
let  V.  St  Louis,  1  Black,  179,  17  L.  ed.  102; 
Rector  v.  Ashley,  6  Wall.  142.  18  L.  ed.  733: 
Cousin  V.  Labatut  19  How.  202,  15  L.  ed.  001 ; 
Ross  V.  Doe.  e»  dem.  Barland.  1  Pet.  655,  7  Ij. 
ed.  302 ;  Shively  v.  Bowlby,  152  U.  S.  1,  38  L. 
ed.  331,  14  Sup.  Ct  Rep.  548;  Northern  P.  R. 
Co.  V.  Colburn,  164  U.  S.  383,  41  L.  ed.  479,  17 
Sup.  Ct  Rep.  98 ;  Chouteau  v.  Bckhart  2  How. 
344,  11  L.  ed.  293. 

A  claim  of  title  under  a  purchase  from  the 
United  States  which  depends  upon  the  laws  of 
the  United  States  concerning  the  sale  of  Its 
public  lands  presents  a  Federal  question.  Moore 
V.  Robbins,  96  U.  S.  530,  24  L.  ed.  848. 

And  a  decision  of  a  state  court  against  a  claim 
of  title  under  a  purchase  from  the  United  States 
on  the  ground  that  an  older  patent  had  been 
issued  by  the  United  States  in  favor  of  another 
party  may  be  reviewed  by  the  Supreme  Court 
of  the  United  States.  Bell  v.  Hearne,  19  How. 
252,  15  L.  ed.  614.  The  principle  on  which  Ju- 
risdiction was  upheld  is  not  stated  In  this  case ; 
but  it  would  seem  sustainable,  either  on  the 
ground  that  the  controversy  involved  a  claim  of 
title  under  Federal  law.  or  that  the  question 
presented  was  one  respecting  Federal  authority. 
Somewhat  analogous  cases  which  the  court 
refers  to  the  latter  principle  are  Lytle  v.  Ar- 
kansas, 22  How.  193,  16  L.  ed.  306 ;  Magwlre  v. 
Tyler,  1  Black,  195,  17  L.  ed.  137 ;  Bertbold  v. 
McDonald,  22  How.  334.  16  L.  ed.  318 ;  Nellson 
V.  Lagow.  7  How.  772,  12  L.  ed.  908;  Doe  ex 
dem,  Barbarle  v.  Mobile,  9  How.  451.  13  L.  ed. 
212. — eupra,  IV.  c. 

But  it  Is  a  mistake  to  suppose  that  every  suit 
for  real  estate  in  which  the  parties  claiming 
under  the  Federal  government  are  at  issue  as 
to  which  of  them  is  entitled  to  the  benefit  of 
that  title  necessarily  raises  a  question  of  Fed- 
eral cognizance.  Carpenter  v.  Williams,  •  Wall. 
785.  19  L.  ed.  827. 

A  decision  of  a  state  court  which  recognizes  a 
title  confirmed  by  an  act  of  Congress,  and  only 
determines  the  person  to  whom  the  confirma- 
tion was  made,  gives  no  appellate  Jurisdiction 
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to  the  Supreme  Court  of  the  United  States. 
Ibid. 

Where  both  parties  claim  under  a  common 
iprantor  whose  title  from  the  United  States  Is 
admitted,  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  to  review  the  decision 
of  the  state  court  as  to  the  title  acquired  by 
the  several  parties  under  their  respective 
irrants.  California  ea  rel.  Hastings  v.  Jackson, 
112  U.  8.  233.  28  L.  ed.  712,  6  Sup.  Ct,  Rep. 
113 ;  Itomle  v.  Casanova,  91  U.  S.  379,  23  L.  ed. 
37 1 ;  White  v.  Leovy,  174  U.  S.  91,  43  L.  ed. 
907.  19  Sup.  Ct.  Rep.  604 ;  Shaffer  v.  Scudday, 
19  How.  16,  15  L.  ed.  592. 

Nor  is  a  Federal  question  presented  by  a  de- 
cision of  a  state  court  as  to  whom,  under  the 
law  of  the  state,  a  title  which  had  passed  from 
the  United  States  to  a  probate  judge  had  been 
transferred.  Chever  v.  Horner,  142  U.  S.  122, 
35  L.  ed.  959,  12  Sup.  Ct.  Rep.  184. 

And  a  decision  of  a  state  court  that  a  party 
was  given  no  right  by  state  authority  to  pur- 
chase from  the  state  land  granted  to  that 
state  by  Congress,  because  the  state  had  al- 
ready sold  the  land  to  another,  involves  no 
Federal  question  which  will  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to  re- 
view the  Judgment  of  the  state  court  Mace  v. 
Merrill,  119  U.  S.  581,  30  L.  ed.  503,  7  Sup.  Ct. 
Rep.  330. 

Where  a  state  court  only  applies  the  local 
laws  to  the  construction  of  a  title  to  land  set 
up  under  Federal  law  its  decision  cannot  be 
reviewed  by  the  Supreme  Court.  McDonogh  v. 
Millaudon.  3  How.  698,  11  L.  ed.  787. 

This  principle  applies  where  the  question 
involved  is  merely  one  as  to  the  boundary  of 
the  land.  Ibid.;  Moreland  v.  Page,  20  How. 
522,  15  L.  ed.  1009 ;  Lanfear  v.  Hunley,  4  Wall. 
204,  18  L.  ed.  325. 

Whether  parol  proof  can  control  written,  or 
monuments  restrain  distances,  are  questions 
which  depend  on  common-law  principles  or  the 
peculiar  laws  of  the  state ;  and  the  decision  of 
a  state  court  on  scch  questions  is  not  reviewable 
in  the  United  States  Supreme  Court,  although 
tbe  land  is  held  under  title  confirmed  by  the 
United  States.  Doe  ew  dem.  Barbarie  v.  Mobile, 
9  How.  451,  13  L.  ed.  212. 

Whether  or  not  the  courses  alleged  and  dis- 
tances set  forth  in  a  patent  from  the  United 
States  as  a  matter  of  fact  bring  the  eastern 
boundary  of  the  land  to  the  waters  of  the  Mis- 
sissippi river  is  not  a  Federal  question,  where 
the  validity  of  the  grant  is  not  in  any  way  con- 
troverted or  drawn  in  question,  and  no  question 
is  made  as  to  the  authority  of  the  government 
to  convey  the  land  to  the  water's  edge  if  it 
chooses  to  do  so.  Swerlngen  v.  St.  Louis,  185 
U.  S.  88,  46  L.  ed.  795,  22  Sup.  Ct.  Rep.  569. 

So,  where  a  state  court  only  applies  the  local 
laws  to  a  controversy  respecting  alluvion  be- 
tween a  party  claiming  under  a  Spanish  land 
grant  recognized  and  sanctioned  by  Congress  as 
a  perfect  title  and  a  party  claiming  by  virtue  of 
an  act  of  Congress  confirming  an  incomplete 
Spanish  concession,  its  decision  cannot  be  re- 
viewed by  the  Federal  Supreme  court.  Kennedy 
v.  Hunt,  7  How.  586,  12  L.  ed.  829. 

The  claim  of  riparian  rights  and  ownership 
of  percolating  waters  set  up  under  Mexican  and 
Spanish  grants,  confirmed  and  patented  under 
the  act  of  Congress  of  March  3,  1851  (9  Stat,  at 
L.  631.  chap.  41),  is  not  the  claim  of  a  title  or 
right  under  Federal  law.  Hooker  y.  Los  An- 
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geles,  188  U.  S.  314,  47  L.  ed.  487,  23  Sup.  Ct. 
Rep.  395. 

But  a  Federal  question  is  presented  by  an  un- 
successful contention  in  an  action  to  recover 
possession  of  land  that  a  proper  construction  of 
the  government  survey  and  patents  gives  ri- 
parian rights  covering  the  land  In  dispute,  and 
that  it  Is  not  competent  to  overcome  such  rights 
by  evidence  affecting  the  legal  Import  of  the 
plats  and  patents.  French-Glenn  Live  Stock 
Co.  V.  Springer,  185  U.  S.  47,  46  L.  ed.  800,  22 
Sup.  Ct.  Rep.  563 ;  BYench-Glenn  Live  Stock 
Co.  V.  Colwell,  185  U.  S.  54,  46  L.  ed.  804,  22 
Sup.  Ct.  Rep.  566. 

Whether  or  not  a  title  claimed  under  a  Icca- 
tlon  of  school-laud  warrants  under  a  state  law 
was  invalid  because  not  made  upon  vacant  and 
unappropriated  lands  within  the  meaning  of  the 
state  law  under  which  the  warrant  was  located 
is  not  a  Federal  question.  Athearn  v.  Poppe,  25 
Cal.  631. 

Whether  a  claim  of  title  under  a  United 
States  patent  is  barred  by  laches  is  not  a  Fed- 
eral question.  Pittsburgh  &  L.  A.  Iron  Co.  v. 
Cleveland  Iron  Min.  Co.  178  U.  S.  270,  44  L. 
ed.  10G5,  20  Sup.  Ct  Rep.  931. 

Whether  the  state  may  be  ePtopped  by  its 
acts,  silence,  and  acquiescence  from  asserting  a 
title  to  certain  lands  under  the  swamp-land 
grant  Is  not  a  Federal  question.  Michigan  v. 
Flint  &  P.  M.  R.  Co.  152  U.  S.  363,  38  U  ed. 
478,  14  Sup.  Ct.  Rep.  586. 

Whether  a  county  is,  by  its  conduct,  estopped 
to  set  up  title  to  land  under  the  swamp-land 
act,  as  against  a  railroad  company,  is  not  a 
Federal  question,  where  the  validity  of  the 
county's  original  title  was  not  disputed  or  in- 
volved Adams  County  v.  Burlington  &  M.  R. 
Co.  112  U.  S.  123,  28  L.  ed.  678,  5  Sup.  Ct. 
Rep.  77. 

And  the  validity,  in  ejectment  to  recover  lands 
confirmed  to  the  city  of  San  Francisco  by  an  act 
of  Congress,  of  the  defenses  of  the  state  statute 
of  limitations  and  the  transfer  of  the  city's 
title  to  defendant  is  not  a  Federal  question. 
McStay  v.  Friedman.  92  U.  S.  723.  23  L.  ed. 
767. 

Whether  the  title  of  the  true  owner  of  lands 
In  California  is  extinguished  by  an  adverse  pos- 
session under  color  of  right  for  the  length  of 
time  which  would  be  a  bar  to  a  recovery  in 
ejectment  is  not  a  Federal  question.  Poppe  v. 
Langford.  104  U.  S.  770,  26  L.  ed.  922. 

The  effect  of  the  conquest  upon  the  power  of 
the  pueblo  of  San  Francisco  under  the  Mexican 
laws  to  make  a  valid  grant  of  pueblo  lands  is 
not  a  Federal  question,  where  its  solution  does 
not  depend  upon  any  congressional  legislation, 
or  upon  the  treaty  of  Guadalupe-Hidalgo,  but 
is  a  question  of  general  public  law.  San  Fran- 
cisco V.  Scott.  Ill  U.  S.  768,  28  L.  ed.  593,  4 
Sup.  Ct.  Rep.  688. 

The  issue  as  to  whether  one  of  the  two  Mexi- 
can grants  confirmed  by  the  United  States  under 
which  the  parties  respectively  claim  was  forged 
or  obtained  by  fraud  does  not  present  a  question 
respecting  right  or  title  under  the  treaty  of 
Guadalupe-Hidalgo  or  the  act  creating  a  special 
tribunal  for  the  determination  of  private  land 
claims.  California  Powder  Works  v.  Davis,  151 
U.  S.  389,  38  L.  cd.  206,  14  Sup.  Ct.  Rep.  360. 

The  right  to  bring  questions  of  title  decided 
in  a  state  court  before  the  Supreme  Court  of  the 
United  States  is  not  one  of  the  immunities  of 
citizens  of  the  United  States.  Hence,  the  pro- 
vision  of   the  act   of   Congress   admitting   the 
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state  of  LonlBlana  Into  the  Union  on  an  equal 
footing  with  the  original  states  cannot  be  con- 
strued as  giving  appellate  jurisdiction  over  all 
questions  of  title  between  citizens  of  Louisiana. 
"If  In  any  case  such  Jurisdiction  could  be  sup- 
posed to  be  given,"  said  Mr.  Chief  Justice  Mar- 
shall, "it  might  be  where  an  act  of  Congress  at- 
tempted to  devest  a  title  which  was  vested  un- 
der the  pre-existing  government."  New  Or- 
leans V.  De  Armas,  9  Pet.  224,  9  L.  ed.  109. 

A  claim  that  title  to  real  property  was  se- 
cured by  the  compact  entered  into  between  the 
United  States  and  Georgia  for  the  cession  of  the 
territory  in  which  the  land  lies  does  not  raise 
a  Federal  question  where  the  claimants  fail  to 
prove  that  the  ancestor  or  person  under  whom 
they  claim  was  an  actual  settler  on  October  27. 
1705,  which  Is  essential  to  bring  the  case  within 
the  terms  of  the  condition  in  the  compact  on 
which  they  rely.  Hickle  v.  Starke,  1  Pet  94, 
7  L.  ed.  67. 

There  is  not  sufficient  foundation  for  the  con- 
tention that  the  sovereignty  of  the  state  of 
Iowa  over  the  bed  of  an  inland  lake  meandered 
by  the  Federal  government  depends  upon  the 
treaty  ceding  Louisiana  to  the  United  States,  or 
the  act  of  Congress  in  pursuance  thereof  ad- 
mitting Iowa  into  the  Union  on  an  equal  footing 
with  the  original  states,  to  render  the  deci- 
sion of  a  state  court  adverse  to  the  state's 
claim  of  title  by  virtue  of  such  sovereignty  re- 
viewable in  the  Supreme  Court  of  the  United 
States.  Iowa  v.  Rood,  187  U.  S.  87,  47  L.  ed. 
86,  23  Sup.  Ct.  Rep.  49. 

And  the  mere  averment  by  defendant,  In  an 
action  by  a  patentee  of  public  land  to  recover 
possession,  that  his  possession  was  taken  with 
a  view  to  entering  the  land  under  the  United 
States  homestead  laws,  does  not  so  raise  a  gen- 
uine Federal  question  as  to  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to  re- 
view a  decision  of  a  state  court  adverse  to  such 
claim,  unless  there  is  some  reason  to  believe 
that  the  apparent  legal  title  transferred  by  the 
patent  was  wrongfully  conveyed,  and  that  the 
real  title  in  fact  remains  in  the  government. 
Hamblin  v.  Western  Land  Co.  147  U.  S.  531,  37 
L.  ed.  267,  13  Sup.  Ct.  Rep.  353. 

Alleging  a  title  in  the  United  States  by  way 
of  defense  in  ejectment  is  not  claiming  a  per- 
sonal Interest  affecting  the  subject  in  litigation, 
which  is  necessary  to  make  the  decision  of  a 
state  court  adverse  to  such  claim  subject  to  re- 
view in  the  Supreme  Court  of  the  United  States. 
Hale  V.  Gaines,  22  How.  144,  16  L.  ed.  264. 
See  also  cases  cited  8upra,  IV.  a. 

A  person  who  has  no  interest  in  land  but  a 
naked  possession  cannot  claim  the  protection  of 
an  act  of  Congress  so  as  to  present. a  Federal 
question.  Wynn  v.  Morris,  20  How.  8,  15  L. 
ed.  800. 

The  claim  that  a  title  was  not  destroyed  by  an 
act  of  Cougi'ess  does  not  present  a  Federal  ques- 
tion. Menard  v.  Aspasia,  5  Pet.  505,  8  L.  ed. 
207. 

And  the  claim  that  a  lease  of  school  lands, 
made  under  the  laws  of  the  state,  was  valid,  al- 
though iu  direct  opposition  to  the  provisions 
of  an  act  of  Congress,  where  no  right  is  claimed 
under  the  Constitution  or  laws  of  the  United 
States,  presents  a  question  exclusively  for  the 
state  court.  Congdon  v.  Goodman,  2  Black, 
674,  17  L.  ed.  257. 

9.  Title  to  office. 

In  Gleason  v.  Florida,  9  Wail.  779,  19  L.  cd. 
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730,  the  court  thought  that  a  writ  of  error 
might  properly  have  been  allowed  to  the  Florida 
!)upreme  court  to  review  a  Judgment  ousting 
from  the  office  of  lieutenant  governor,  for  in- 
eligibility under  the  state  Constitution  and 
laws,  a  person  claiming  that  he  was  eligible, 
elected,  and  entitled  to,  such  office  under  the  re- 
construction acts;  but  the  writ  was  dismissed 
because  not  formally  allowed,  the  chief  Justice 
of  the  state  court  having  refused  to  allow  the 
writ  on  the  supposition  that  no  Federal  ques- 
tion was  involved  (State  y.  Gleason,  12  Fla. 
190,  267),  and  no  allowance  of  cvch  writ  having 
been  made  by  a  Justice  of  the  Supreme  Court  of 
the  United  States.  See  also  infra,  IV.  e,  13, — 
Boyd  V.  Nebraska,  143  U.  S.  135,  36  L.  ed.  103, 
12  Sup.  Ct  Rep.  876 ;  »upra,  IV.  a, — Wilson  v. 
North  Carolina,  169  U.  S.  586,  42  L.  ed.  865. 
18  Sup.  Ct.  Rep.  435;  IV.  e,  6, — Kennard 
V.  Loulsiaua,  92  U.  8.  480,  23  L.  ed.  478 ;  IV.  d, 
2,— Foster  y.  Kansas,  112  U.  &  205,  28  L.  ed. 
096,  5  Sup.  Ct  Rep.  97. 

The  guaranty  of  a  republican  form  of  govern- 
ment to  each  state,  In  U.  S.  Const,  art.  4,  f  4. 
gives  no  Jurisdiction  to  the  Supreme  Court  of  the 
United  States  on  writ  of  error,  under  U.  S.  Re?. 
SUt  S  709  (U.  8.  Comp.  Stat  1901,  p.  573 1, 
to  review  a  decision  of  the  highest  court  of  a 
state  sustaining  a  determination  of  an  election 
contest  for  the  office  of  governor,  made  by  the 
general  assembly  under  authority  of  the  state 
Constitution,  on  the  ground  that  such  decision 
denies  the  right  of  the  people  to  choose  their 
own  officers,  where  the  legislative,  executive, 
and  Judicial  departments  of  the  state  are  peace- 
fully operating  by  the  orderly  and  settled  meth- 
ods prescribed  by  Its  fundamental  law,  notwith- 
standing there  may  be  difficulties  and  disturb- 
ances arising  from  the  pendenecy  and  determi- 
nation of  these  contests.  Taylor  v.  Beckham, 
178  U.  S.  548,  44  L.  ed.  1187,  20  Sup.  Ct  Bep. 
890. 

10.  Mining  claimB. 

An  action  in  a  state  court  does  not,  because 
brought  under  U.  S.  Rev.  Stat  §1  2325,  2326  (U. 
S.  Comp.  Stat  1901,  pp.  1429,  1430),  In  support 
of  an  adverse  mining  claim,  necessarily  involve 
a  Federal  question.  Beals  v.  Cone,  188  U.  S. 
184,  47  L.  ed.  435,  23  Sup.  Ct  Rep.  275. 

The  mere  fact  that  defendant  In  a  suit  to 
quiet  title  to  a  mining  claim  claims  title  under 
a  location  made  under  the  general  mining  laws 
of  the  United  States  Is  not  in  itself  sufficient  to 
raise  a  Federal  question  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court,  where  the  grava- 
men of  defendant's  argument  Is  not  the  denial 
of  any  right  under  the  mining  laws,  but  the  In- 
validity of  the  proceedings  in  a  state  court  un- 
der which  plaintiffs  claim  to  have  acquired  title 
by  virtue  of  a  prior  location.  De  Lamar's  Ne- 
vada Gold  Mln.  Co.  v.  Neabltt,  177  U.  S.  523, 
44  L.  ed.  872,  20  Sup.  Ct.  Rep.  715.  The  court 
called  attention  to  the  holding  In  Blackburn  v. 
Portland  Gold  Mln.  Co.  175  U.  8.  571,  44  L.  ed. 
276,  20  Sup.  Ct.  Rep.  222,  that  a  suit  between 
rival  claimants  of  a  mine,  brought  under  Fed- 
eral statutes,  is  not  one  arising  under  Federal 
law  in  such  a  sense  as  to  confer  Jurisdiction  on 
a  Federal  court  without  diversity  of  eltlsenshlp, 
where  no  question  Is  made  as  to  the  meaning 
or  construction  of  the  Federal  law,  and  said: 
"If  the  fact  that  the  plaintiff  takes  title,  direct- 
ly or  indirectly,  from  the  United  SUtes,  be  In- 
sufficient to  create  a  case  'arising  under  the  Con- 
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stltution  or  laws  of  the  United  States'  within 
the  meaning  of  the  jurisdictional  act  of  1888, 
much  less  does  It  make  one  of  a  'title,  right, 
privilege,  or  immunity'  claimed  under  a  statute 
of  the  United  States,  an  adverse  decision  of 
which  by  the  highest  court  of  a  state  entitles 
the  injured  party,  under  U.  S.  Rev.  SUt  |  709 
(U.  S.  Comp.  Stat  1901,  p.  675),  to  a  writ  of  er- 
ror from  this  court.  To  raise  a  Federal  question 
the  right  must  be  one  claimed  uuHer  a  partic- 
ular statute  of  the  United  States,  the  validity, 
construction,  or  applicability  of  which  was  made 
the  subject  of  dispute  in  the  state  court;  and 
the  decision  upqn  such  statute  must  have  been 
adverse  to  the  plaintiff  in  error.'* 

The  question  of  fact  as  to  the  true  course  of 
a  mining  lode  or  vein,  arising  in  an  action  of 
ejectment  brought  under  U.  S.  Rev.  Stat.  I  2326 
(U.  S.  Comp.  Stat.  1001,  p.  1430),  to  recover 
possession  of  a  certain  portion  of  a  surface 
location  of  a  mining  claim,  is  not  Federal.  Bush- 
nell  V.  Crooke  Min.  &  Smelting  Co.  148  U.  8. 
682.  37  L.  ed.  610,  13  Sup.  Ct  Rep.  771. 

Whether  there  has  been  such  laches  as  bars 
the  assertion  of  a  right  to  a  mining  claim  is  not 
a  Federal  question.  Moran  v.  Horsky,  178  U. 
S.  205,  44  L.  ed.  1038,  20  Sup.  Ct.  Rep.  856. 

Whether  ejectment  for  a  mining  claim  is  de- 
feated by  a  state  statute  of  limitations  and  au 
estoppel  in  pais  is  not  a  Federal  question.  Ca- 
rotbers  v.  Mayer,  164  U.  S.  325,  41  L.  ed.  453, 
17  Sup.  Ct.  Rep.  106. 

And  the  question  of  the  estoppel  of  a  party 
to  deny  the  validity  of  a  mining  location  is  not 
a  Federal  one.  Speed  v.  McCarthy,  181  U.  S. 
269,  45  L.  ed.  855,  21  Sup.  Ct.  Rep.  613. 

Whether  statements  made  on  a  hearing  before 
the  Land  Department  of  a  protest  against  a  min- 
eral entry  work  an  estoppel  in  paia  which 
amounts  to  a  defense  to  a  claim  of  title  under 
a  subsequent  entry  involves  no  Federal  ques- 
tion, but  is  determined  by  rules  of  general  law. 
Beals  V.  Cone,  188  U.  S.  184,  47  L.  ed.  435,  23 
Sup.  Ct  Rep.  275. 

Whether,  upon  general  principles  of  law  and 
a  state  statute,  a  grantor  of  a  portion  of  a  min- 
ing claim  Is,  by  his  deed,  estopped  to  claim 
priority  of  title  to  the  space  of  vein  intersec- 
tion by  reason  of  a  location  of  the  portion  of  the 
claim  which  he  retained,  which  he  had  made 
subsequent  to  the  deed,  but  before  the  location 
by  the  grantee  of  the  land  conveyed  to  him,  is 
not  a  Federal  question.  QiUls  v.  Stlnchfield, 
159  U.  8.  658,  40  L.  ed.  295,  16  Sup.  Ct  Rep. 
131. 

11.  Bankruptcy', 

Whether  aa  assignee  In  bankruptcy  Is  enti- 
tled to  ccrtaiik  property  of  a  bankrupt  Is  a 
Federal  question.  Dushane  v.  Beall,  161  U.  S. 
513,  40  L.  ed.  791,  10  Sup.  Ct  Rep.  637;  Wil- 
liams V.  Heard,  140  U.  S.  529,  85  U  ed.  550,  11 
Sup.   Ct  Rep.  885. 

But  where  the  question  Is  aot  whether,  If  a 
bankrupt  has  title.  It  will  pass  to  his  assignee 
by  the  operation  of  the  bankrupt  act,  but  wheth- 
er he  has  title  at  all,  a  decision  thereon  by  the 
state  court  is  not  reviewable  in  the  Federal 
Supreme  Court  Scott  v.  Kelly,  22  Wall.  57,  22 
L.  ed.  729. 

A  decision  in  a  state  court  against  a  party 
who  sets  up  title  to  the  property  in  controversy 
In  assignees  in  bankruptcy,  not  to  protect  his 
own  title,  but  to  defeat  that  of  the  receiver  of 
the  bankrupt,  appointed  by  the  state  court,  is 
62  L.  R.  A. 


not  reviewable  In  the  Supreme  Court  of  the 
United  States.  Long  v.  Converse,  91  U.  8.  105, 
23  L.  ed.  233. 

A  decision  of  a  state  court  that  a  discharge 
in  bankruptcy  was  not  a  bar  to  the  action  is 
reviewable  in  the  Supreme  Court  of  the  United 
States  as  a  denial  of  a  right  claimed  under 
the  laws  of  the  United  States.  Dimock  v.  Re- 
vere Copper  Co.  117  U.  S.  559,  29  L.  ed.  994,  6 
Sup.  Ct.  Rep.  855. 

And  the  effect  of  a  discharge  in  bankruptcy 
upon  a  right  to  enforce  a  lien  upon  property  in 
existence  when  the  proceedings  in  bankruptcy 
were  commenced  is  a  Federal  question.  Long 
V.  Bullard,  117  U.  S.  617,  29  L.  ed.  1004.  6  Sup. 
Ct.  Rep.  917.  See  also  9upra,  IV.  c, — Factors* 
&  T.  Ins.  Co.  V.  Murphy.  Ill  U.  S.  738,  28  U 
ed.  582,  4  Sup.  Ct.  Rep.  679. 

A  Federal  question  Is  presented  by  the  claim 
of  immunity,  under  U.  S.  Rev.  Stat.  |  5117,  from 
the  operation  of  a  discharge  in  bankruptcy  be- 
cause of  the  fraudulent  and  fiduciary  character 
of  the  debt.  Talmer  v.  Uussey.  119  U.  S.  96, 
30  L.  ed.  362,  7  Sup.  Ct  Rep.  158.  To  the  con- 
trary is  Strader  v.  Baldwin,  0  IIow.  261,  13  L. 
ed.  130,  which,  though  not  referred  to  in  Palmer 
V.  Hussey,  is  obviously  no  longer  an  authority, 
and  is  declared  in  McCormick  v.  Market  Nat 
Bank,  165  U.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct 
Rep.  433,  infra,  IV.  e,  12,  to  have  been  over- 
ruled by  Palmer  v.  Hussey,  and  Hennequln  v. 
Clews,  111  U.  S.  676,  28  U  ed.  565,  4  Sup.  Ct 
Rep.  576,  in  which  latter  case  the  court  on  a 
similar  state  of  facts,  assumed  Jurisdiction 
without  discussion. 

And  a  denial  by  a  state  court  of  a  claim  of 
Immunity  under  U.  S.  Rev.  Stat  |  711  (U.  S. 
Comp.  Stat  1901,  p.  577),  from  the  operation 
of  a  decree  of  a  state  court  because  that  stat- 
ute made  the  Jurisdiction  of  the  courta  of  the 
United  States  over  bankruptcy  proceedings  ex- 
clusive, gives  the  Supreme  Court  of  the  United 
States  Jurisdiction  to  review  the  decision  of  the 
state  court  Winchester  v.  Helskell,  119  U.  S. 
450,  30  L.  ed.  462,  7  Sup.  Ct.  Rep.  281. 

A  writ  of  error  lies  from  the  Supreme  Court 
of  the  United  States  to  review  the  decision  of 
the  highest  court  of  a  state  against  the  valid- 
ity of  a  title  claimed  under  a  sale  in  bankrupt- 
cy. Such  a  decision  is  against  a  right,  title, 
privilege,  or  Immunity  specially  set  up  and 
claimed  under  Federal  law.  New  Orleans,  S. 
F.  &  L.  U.  Co.  V.  Delamore,  114  U.  S.  501,  29 
L.   ed.  244.  5  Sup.   Ct   Rep.   1009. 

And  the  question  as  to  the  validity  of  a  trans- 
fer by  a  trustee  in  bankruptcy  appointed  under 
and  deriving  his  authority  from  the  bankrupt 
act  is  a  Federal  one.  Traer  v.  Clews,  115  U.  S. 
528,  20  L.  ed.  467,  6  Sup.  Ct  Rep.  155.  See 
also  9upra,  IV.  c, — Factors'  &  T.  Ins.  Co.  v. 
Murphy,  111  U.  S.  738,  28  L.  ed.  582,  4  Sup. 
Ct  Rep.  079, — where  the  effect  of  a  sale  in 
bankruptcy  was  regarded  as  Involving  a  ques- 
tion of  right  claimed  under  Federal  authority. 

The  Supreme  Court  of  the  United  States  has 
no  Jurisdictlou  to  review  the  decision  of  a  state 
court  in  an  actluu  to  set  aside  a  conveyance  as 
fraudulent  against  creditors,  merely  because  the 
suit  was  brought  by  an  assignee  In  bankruptcy. 
McKenna  v.  Simpson,  120  U.  S.  506,  32  L.  ed. 
771,  9  Sup.  Ct  Rep.  365. 

And  the  decision  of  a  state  court  In  such  suit, 
as  to  what  shall  be  deemed  a  fraudulent  con- 
veyance, does  not  present  a  B^ederal  question ; 
nor  does  the  application  by  the  state  court  of 
the  evidence  in  reaching  that  decision  raise  such 
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a  question,  when  no  question  was  raised  as  to 
the  assignee's  power  under  the  acts  of  Congress 
or  the  rights  vested  in  him  as  assignee.     Ihid. 

A  decision  of  a  state  court  against  a  party 
who  claims  that  the  title  to  bis  demand  comes 
through  a  bankrupt  assignee  cannot  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
where  no  construction  of  such  bankrupt  act 
was  called  In  question.  Calcote  v.  Stanton,  18 
How.  243,  15  L.  ed.  348. 

A  decision  of  a  state  court  that  the  presenta- 
tion of  a  check  drawn  on  a  bank  by  a  depositor 
transferred  to  the  holder  so  much  of  the  debt 
due  the  drawer  as  was  sufficient  to  pay  the 
check  presets  no  Federal  question  which  will 
give  the  Supreme  Court  of  the  United  States 
JurisdictioM,  notwithstanding  the  subsequent 
bankruptcy  of  the  drawer,  and  a  claim  by  the 
1>ank  to  a  set-off  under  the  bankruptcy  act, 
against  the  obligation  of  the  bankrupt  aris- 
ing out  of  an  acceptance  of  an  unpaid  draft,  as, 
the  only  dispute  being  over  the  amount  of  the 
credit  which  the  bank  was  entitled  to  set  off 
against  the  amount  due  on  the  draft,  the  bank- 
ruptcy law  is  not  involved.  Boatmen's  Sav. 
Bank  v.  State  Sav.  Asso.  114  U.  S.  265,  29  L. 
ed.  174,  5  Sup.  Ct  Rep.  878. 

The  decision  of  a  state  court  upon  the  legal 
effect  of  promises  alleged  to  have  been  made  by 
a  banker  after  his  discharge  under  the  bank- 
rupt law  of  the  United  States  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  as  the  legal  obligation  as  to  promises 
depends  upon  the  law  of  the  state  in  which 
they  were  made.  Linton  v.  Stanton,  12  How. 
423,  13  L.  ed.  1050. 

The  question  whether  a  suit  brought  by  the 
assignee  of  a  trustee  in  bankruptcy  against  a 
prior  purchaser  was  barred  by  the  limitation 
prescribed  by  the  bankrupt  act  is  a  Federal 
one.  Traer  v.  Clews,  115  U.  S.  628,  29  L.  ed. 
467,   6   Sup.   Ct.   Rep.   155. 

The  decision  of  a  state  court  that  a  writ  of 
error  from  one  state  court  to  another  is  the 
beginning  of  a  new  suit  within  the  meaning  of 
the  limitation  clause  of  the  Federal  bankrupt 
law  would  seem  not  to  be  reviewable  in  the  Su- 
preme Court  of  the  United  States,  or.  If  review- 
able, should  be  followed  by  that  court.  Jen- 
kins V.  International  Bank,  106  U.  S.  671,  27 
L.  ed.  304,  2  Sup.  Ct.  Rep.  1. 

Where  a  stockholder  and  creditor  of  a  corpo- 
ration commenced  proceedings  in  bankruptcy, 
and  two  others,  to  stop  such  proceedings,  pur- 
chased his  stock  and  assumed  his  debt,  these 
facts  set  up  as  a  defense  to  their  obligation 
present  no  Federal  question  under  the  bankrupt 
law  which  will  give  the  Supreme  Court  of  the 
United  States  Jurisdiction  to  review  a  Judgment 
for  plaintiff  In  the  state  court.  Van  Norden  v. 
Benner,  131  U.  S.  145,  Appx.,  and  24  L.  ed. 
247. 

12.  National  hanks. 

Parties  setting  up  as  a  defense  title  In  a  third 
party  under  the  national  banking  law,  and  not 
claiming  for  themselves  any  title,  right,  privi- 
lege, or  immunity  given  by  that  law,  are  not 
entitled  to  have  a  Judgment  of  a  state  court 
adverse  to  their  contention  reviewed  in  the  Su- 
preme Court  of  the  United  States.  Miller  v.  Na- 
tional Bank,  106  U.  S.  542,  27  L.  ed.  289,  1 
Sup.   Ct.  Uep.  536. 

Where  a  national  bank  organized  from  a  state 
bank  is  held  liable  by  a  state  court  to  pay  bills 
issued  by  such  state  bank,  and  the  national  bank 
62  L.  R.  A. 


claims  Immunity  from  such  liability  by  reason 
of  its  organization  under  the  national  banking' 
act,  the  Supreme  Court  of  the  United  States 
has  Jurisdiction  to  review  the  state  decision. 
Metropolitan  Nat  Bank  v.  Claggett.  141  U.  S. 
520,  35  L.  ed.  841,   12  Sup.  Ct.  Rep.   60. 

A  question  as  to  the  power  of  a  national  bank 
to  become  a  stockholder  in  a  savings  bank  is  a 
Federal  one.  California  Nat  Bank  v.  Kennedy, 
167  U.  S.  862,  42  L.  ed.  198,  17  Sup.  Ct.  Rep. 
831. 

And  so  is  the  question  whether  a  national 
bank  has  power  to  discount  a  note  on  real-es- 
tate security.  Swope  v.  Lefflnswell,  105  U.  S. 
3,  26  L.  ed.  939. 

A  claim  by  a  national  bank  of  an  exemption 
from  liability  on  a  contract  because  the  con- 
tract was  one  which  it  had  no  power  under  the 
national  banking  law  to  make  Involves  a  Fed- 
eral question.  Logan  County  Nat.  Bank  v. 
Townsend,  139  U.  S.  67,  35  L.  ed.  107.  11  Sup. 
Ct.  Rep.  496. 

The  decision  of  a  state  court  that  a  claim 
against  a  national  bank  was  an  existing  demand 
at  the  date  of  its  suspension  does  not  involve 
a  Federal  question.  Chemical  Nat.  Bank  v. 
Hartford  Deposit  Co.  161  U.  S.  1,  40  L.  ed. 
696,  16  Sup.  Ct.  Rep.  439. 

Whether,  by  reason  of  a  false  assumption  of 
corporate  authority  the  officers,  directors,  and 
shareholders  of  what  purported  to  be  a  nation- 
al bank,  but  which  never  attained  legal  author- 
ity to  do  business,  became  liable  as  partners 
on  the  principle  of  agency  for  contracts  en- 
tered Into  in  the  name  of  the  corporation,  is  not 
a  Federal  question,  but  only  a  question  of  gen- 
eral law.  Seeberger  v.  McCormlck,  175  U.  S. 
274,  44  L.  ed.  161,  20  Sup.  Ct.  Rep.  128. 

But  whether  or  not  a  recovery  can  be  bad  on 
a  lease  made  by  a  national  banking  association 
not  then  authorized  to  commence  business,  but 
which  had  made  and  filed  its  articles  of  asso- 
ciation, by  virtue  of  the  exception  made  by  U. 
S.  Rev.  Stat  |  6136  (U.  S.  Comp.  Stat  1901, 
p.  3455),  as  to  incidental  and  preliminary  bus- 
iness, and  because  the  prohibition  of  business 
by  that  section  did  not  make  prohibited  con- 
tracts invalid,  is  a  Federal  question.  McCor- 
mlck V.  Market  Nat  Bank,  165  U.  S.  538,  .41 
L.  «d.  817,  17  Sup.  Ct  Rep.  433. 

A  claim  against  a  purchaser  of  shares  of  stock 
of  a  national  bank  which  subsequently  became 
insolvent,  for  a  loss  incurred  by  his  failure  to 
insert  his  name  or  that  of  some  other  respon- 
sible person  In  the  blank  transfer  signed  on  the 
books  of  the  bank,  presents  no  Federal  question 
which  will  give  the  Supreme  Court  of  the  Unit- 
ed States  Jurisdiction  to  review  a  Judgment  of 
a  state  court  overruling  such  contention.  The 
purchaser's  obligation,  if  any,  grows  out  of  his 
contract,  and  not  out  of  the  banking  law.  Le 
Sassier  v.  Kennedy,  123  U.  8.  521,  31  L.  ed. 
202,  8  Sup.  Ct  Rep.  244. 

A  decision  by  a  state  court  that,  under  a  state 
statute,  a  national  bank  could  not  recover  from 
a  corporation  Interest  In  excosi  of  the  statutory 
rate,  although  corporations  are  prohibited  from 
pleading  the  defense  of  usury,  does  not  present 
a  Federal  question,  where  It  rests  upon  a  deter- 
mination of  the  state  court  of  the  meaning  of 
the  state  law  as  applied  to  all  creditors,  without 
denying  the  equality  of  right  to  the  bank.  Union 
Nat.  Bank  v.  Louisville.  N.  A.  &  C.  R.  Co.  163 
U.  S.  325,  41  L.  cd.  177.  16  Sup.  Ct  Rep.  1039. 

A  controversy  merely  as  to  which  of  the  par- 
ties has  the  superior  equity  to  shares  of  stock  in 
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a  national  bank,  and  in  which  the  national 
banking  act  is  only  collaterally  involved,  does 
not  raise  a  Federal  question.  Leyson  v.  Davis, 
170  U.  8.  30,  42  L.  ed.  930,  18  Sup.  Ct.  Uep. 
500.  See  also  infra,  IV.  e,  26, — Conde  v.  York, 
168  U.  S.  642,  42  L.  ed.  611,  18  Sap.  Ct  Rep. 
234. 

An  action  to  recover  back  usnrlous  interest 
from  a  national  bank,  expressly  based  on  an  act 
of  Congress,  presents  a  Federal  question.  Tal- 
bot V.  First  Nat.  Bank,  185  U.  S.  172,  46  L.  ed. 
857.  22  Sap.  Ct.  Rep.  612 ;  Talbot  v.  Sioux  Nat. 
Bank,  185  U.  S.  182,  46  L.  ed.  862,  22  Sup.  Ct 
Bep.  621. 

13.  Cnisfenship. 

The  decision  of  a  state  coart  that  plaintiff  in 
error  was  not  eligible  to  the  office  of  governor 
of  the  state  is  reviewable  by  the  Supreme  Court 
of  the  United  States  where  it  Involved  the  de- 
nial of  a  right  or  privilege  under  the  Constitu- 
tion and  laws  of  the  United  States  upon  which 
the  determination  of  whether  he  was  a  citizen 
of  the  United  States  or  not  depended.  Boyd  v. 
Nebraska,  143  U.  S.  135.  36  L.  ed.  103,  12  Sup. 
Ct  Rep.  375.  See  also  8upra,  IV.  e,  9, — Gleason 
T.  Florida,  9  Wall.  779,  19  L.  ed.  730. 

A  decision  of  the  highest  court  of  the  state 
of  New  York  that  a  party  to  a  suit  for  a  di- 
vorce in  Louisiana  was  not,  at  the  time  the 
suit  was  commenced,  a  citizen  of  New  York 
state,  does  not  present  a  question  of  which  the 
Supreme  Court  of  the  United  States  has  Juris- 
diction. Hunt  V.  Uunt,  131  U.  S.  165,  Appx., 
and  24  L.  ed.  1109. 

14.  Indiana. 

A  decision  by  a  state  court  that  an  Indian 
nation  bringing  an  action  under  a  state  stat- 
ute is  subject  to  the  bar  of  the  statute  of  lim- 
itations under  a  provision  of  the  statute  that 
such  actions  may  be  brought  in  the  same  man- 
ner and  in  the  same  time  as  if  brought  by  cit- 
izens of  the  stat%  in  relation  to  private  individ- 
ual matters  Is  not  the  decision  of  a  Federal 
question,  subject  to  review  by  the  Supreme 
Court  of  the  United  States.  Seneca  Nation  of 
Indians  v.  Christy,  162  U.  S.  283,  40  L.  ed.  970, 
16i,  Sup.   Ct  Rep.  828. 

The  Supreme  Court  of  the  United  States  has 
no  jurisdiction  to  review  a  decision  of  a  state 
court  dismissing  a  bill  for  an  injunction  against 
a  judgment  on  a  note,  where  the  relief  claimed 
was  founded  either  on  fraud  or  on  failure  of 
consideration  growing  out  of  inability  to  convey 
title  to  Indian  reservations,  and  no  right  is 
claimed  under  any  treaty  with  the  Indians,  or 
any  act  of  Congress.  Maney  y.  Porter,  4  How. 
55,  11  L.  ed.  873. 

15.  Contracia, 

When  plaintiffs  in  error  claimed  In  the  state 
court  that  contracts  made  with  the  defendants 
were  rendered  void  by  provisions,  of  the  Fed- 
eral Constitution  and  certain  acts  of  Congress, 
and  the  decision  of  the  court  denied  such  claim, 
the  case  may  be  reviewed  in  the  Supreme  Court 
of  the  United  States.  Dubuque  &  S.  C.  R.  Co.  v. 
Richmond,  15  Wall.  3,  21  L.  ed.  118. 

The  repugnancy  of  state  legislation  to  the 
Federal  Constitution  is  the  Federal  question  us- 
ually regarded  as  involved  In  a  case  in  which 
the  obligation  of  a  contract  is  claimed  to  be 
Impaired  (see  aupra^  IV.  d,  3).  But  jurisdiction 
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to  review  the  Judgment  of  a  state  soart  In  such 
a  case  may  be  rested  on  the  ground  that  Its  de- 
cision was  adverse  to  a  right  claimed  under 
the  Federal  Constitution. 

For  this  reason,  as  well  as  because  the  deci- 
sion of  the  state  court  was  in  favor  of  the  va- 
lidity of  an  authority  exercised  under  the  state, 
challenged  as  repugnant  to  the  Federal  Consti- 
tution, the  Supreme  Court  of  the  United  States, 
in  Home  Inc  Co.  v.  Augusta,  93  U.  S.  116,  23 
L.  ed.  825,  assumed  jurisdiction  to  review  a  de- 
cision of  a  state  court  adverse  to  a  claim  that 
a  city  ordinance  imposing  a  license  tax  upon 
an  insurance  company  of  another  state  was  in 
conflict  with  the  contract  clause  of  the  Feder- 
al Constitution. 

Whether  the  contract  clause  of  the  Federal 
Constitution  constitutes  a  bar  to  mandamus 
proceedings  In  a  state  court  is  a  Federal  ques- 
tion. Williams  Y.  Eggleston,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ct  Rep.  617. 

16.  Vested  water  rights. 

The  questions  of  priority  of  possession  of  a 
water  right  and  of  conformity  to  local  customs, 
laws,  and  decisions,  which  must  both  be  proved 
in  order  to  establish  any  rights  under  U.  S.  Rev. 
Stat  i  2339  (U.  S.  Comp.  Stat  1901,  p.  1437), 
protecting  vested  water  rights,  are  not  Federal, 
but  are  merely  preliminary  to,  or  the  possible 
basis  of,  a  Federal  question.  Tellurlde  Power 
Transmission  Co.  v.  Rio  Grande  Western  R. 
Co.  175  U.  S.  639,  44  L.  ed.  305,  20  Sup.  Ct. 
Rep.  245 ;  Tellurlde  Power  Transmission  Co.  v. 
Rio  Grando  Western  R.  Co.  187  U.  S.  669,  47 
L.  ed.  307,  23  Sup.  Ct  Rep.  178. 

17.  Legal  tender. 

The  Supreme  Court  of  the  United  States  has 
jurisdiction  to  review  a  state  judgment  involv- 
ing a  denial  of  the  right  to  demand  coin  in  pay- 
ment of  a  note,  based  on  the  construction  of 
the  several  legal-tender  acts.  Trebilcock  y. 
Wilson,  12  Wall.  687,  20  L.  ed.  460. 

And,  altnough  a  decision  in  favor  of  the  va- 
lidity of  the  legal-tender  acts  is  not  reviewable 
under  the  1st  clause  of  the  25th  section  of  the 
Judiciary  act,  it  may  be  reviewed  under  the  3d 
clause,  w^here  a  right  to  payment  in  coin  was 
based  on  the  construction  of  the  Federal  Con- 
stitution, and  was  denied.  Ibid,  The  court 
overruled  Roosevelt  v.  Meyer,  1  Wall.  512,  17 
I'i.  ed.  500,  where  jurisdiction  had  been  denied 
because  the  decision  was  in  favor  of  the  valid- 
ity of  the  legal-tender  acts,  and  said  that  the 
3d  clause  seemed  to  have  been  overlooked  in 
that  case. 

The  contention  that  levee  bonds  for  a  loan  of 
gold  coin  w^ere  payable  in  money  of  the  United 
States  presents  a  Federal  question  where  the 
adverse  party  contended  that  they  were  payable 
only  In  the  same  medium,  and  were  therefore 
unauthorized.  Woodruff  v.  Mississippi,  162  U. 
S.  291,  40  L.  ed.  973,  16  Sup.  Ct  Rep.  820. 

18.  Exemption  from   tawation. 

A  decision  of  a  state  court  denying  relief 
sought  under  a  state  law  entitling  banking  asso- 
ciations to  reimbursement  for  taxes  illegally  col- 
lected upon  Federal  securities  exempted  from 
taxation  by  authority  of  the  United  States,  up- 
on the  ground  that  the  certificates  of  indebted- 
ness Involved  were  not  entitled  to  exemption  un- 
der  the  Constitution  and  laws  of  the  United 
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states,  is  revlewnblft  In  the  Supreme  Court  of 
the  United  States.  The  Banks  v.  New  York,  7 
Wall.  16,  sub  notn.  New  York  ew  rel.  Bank  of 
N.  Y.  Nat.  Bkg.  Asso.  v.  Connelly,  19  L.  ed.  57. 

10.  CutttoMS  and  iniemal  revenue. 

The  question  as  to  the  right  of  the  United 
States,  by  virtue  of  the  revenue  collection  act 
of  1799,  to  a  lien  on  Imported  merchandise  for 
debts  antecedently  due  by  the  consignors  on  cus- 
tom-house bonds  Is  a  Federal  one.  Harris  v. 
Dennle,  3  Pet.  292,  7  L.  ed.  683. 

And  whether  Imported  merchajadlse  on  which 
the  duties  have  not  been  paid,  and  which  are 
therefore,  in  contemplation  of  the  revenue  col- 
lection act  of  1799,  virtually  In  the  custody  of 
the  United  States,  is  Immune  from  attachment 
by  a  state  officer.  Is  a  Federal  question,     /bid. 

A  claim  of  a  right  under  the  Internal  rev- 
enue act  Is  presented  on  a  prosecution  In  a  state 
court  for  selling  intoxicating  liquors,  by  a  de- 
fense which  is  founded  upon  the  effect,  under 
such  act.  of  a  license  from  the  United  States 
as  a  wholesale  dealer  in  liquors.  McGuire  v. 
Massachusetts,  3  Wall.  382,  387,  18  L.  ed.  164, 
226. 

A  right  claimed  by  an  express  company  to 
shirt  the  burden  of  the  stamp  tax  Imposed  by 
the  act  of  Congress  of  June  13,  1898,  by  increas- 
ing its  rates,  which  were  otherwise  conceded  to 
be  reasonable,  presents  a  Federal  question  for 
the  purpose  of  review  by  the  Supreme  Court 
of  the  United  States.  American  Exp.  Co.  v. 
Michigan,  177  U.  S.  404,  44  L.  ed.  823,  20  Sup. 
Ct.   Rep.  505. 

The  question  as  to  the  amount  of  revenue 
stamps  necessary  to  a  deed,  depending  simply  on 
the  value  of  the  land  conveyed,  is  not  Federal. 
Lewis  V.  Campau,  3  Wall.  106,  18  L.  ed.  211. 

But,  however  frivolous  the  objection  in  the 
state  court  that  a  deed  was  not  properly 
stamped  so  as  to  be  admissible  in  evidence  un- 
der an  act  of  Congress,  it  raises  a  question 
which  confers  jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  the  judgment 
of  the  state  court  admitting  the  deed  in  evi- 
dence. Uall  V.  Jordan,  15  Wall.  393,  21  L.  ed. 
72. 

20.  Removal  of  causes. 

Whether  a  case  is  made  for  removal  from  a 
state  to  a  Federal  court  is  a  Federal  question. 
Baltimore  &  O.  R.  Co.  v.  Koontz,  104  U.  S.  5, 
26  L.  ed.  643  ;  Oakley  v.  Goodnow,  118  U.  S. 
43,  30  L.  cd.  61,  6  Sup.  Ct.  Rep.  944 ;  Kanouse 
V.  Martin,  14  How.  23,  14  L.  ed.  310;  Stone 
V.  South  Carolina,  117  U.  S.  430,  29  L.  ed. 
D62,  6  Sup.  Ct.  Rep.  790 ;  Stevens  v.  Nichols, 
157  U.  S.  370,  30  L.  ed.  736,  15  Sup.  Ct  Rep. 
640. 

21.  yavigation. 

A  claim  in  a  state  court  in  an  action  for  a 
maritime  tort  committed  upon  navigable  waters, 
and  within  the  admiralty  jurisdiction,  of  aright, 
under  the  statutes  of  the  United  States,  to  nav- 
igate such  waters  In  accordance  with  the  stat- 
utory rules  on  that  subject,  presents  a  Federal 
question.  The  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court  over  questions  national  and 
international  in  their  nature  cannot  be  re- 
strained by  the  mere  fact  that  the  party  plain- 
tiff has  elected  to  pursue  his  common-law  rem- 
edy in  a  sUte  court.  Belden  v.  Chase,  150  U.  S. 
674,  37  L  ed.  1218,  14  Sup.  Ct  Rep.  204. 
«2  L.  R.  A, 


An  action  brought  under  a  state  statute  to  re- 
cover damages  for  causing  death  by  negligence 
in  navigating  a  stream  does  not  involve  a  Fed- 
eral question  where  no  claim  of  right,  privilege, 
or  Immunity  under  the  navigation  laws  of  the 
United  States  was  set  up  as  a  defense.  Staten 
Island  R.  Co.  v.  Lambert,  131  U.  S.  211,  Appx., 
and  24  L.  ed.  615. 

An  action  In  a  state  court  upon  a  policy  of 
Insurance  to  recover  for  the  loss  of  a  steam- 
boat  by  fire,  in  which  the  defense  was  that  the 
fire  was  caused  by  carelessness  in  the  use  of 
turpentine  on  board  as  freight  to  Increase  the 
steam,  presents  no  Federal  question  within  the 
jurisdiction  of  the  Supreme  Court  of  the  Unit- 
ed States,  although  the  carriage  of  turpentine 
was  forbidden  by  an  act  of  Congress.  Marsh 
V.  Citizens'  Ins.  Co.  131  U,  S.  213,  Appx.,  and 
26  L.  ed.  90. 

Whether  or  not  a  lessee  of  property  situated 
on  the  bank  of  the  Mississippi  river  within  the 
city  of  St  Louis  could  maintain  an  action 
against  the  city  for  extending  one  of  its  streets 
into  the  river  so  as  to  destroy  the  water  priv- 
ileges which  were  appurtenant  to  the  property 
is  not  a  Federal  question.  St.  Louis  v.  Myers, 
113  U.  S.  560,  28  L.  ed.  1131,  5  Sup.  Ct  Rep. 
640.  The  court  distinguished  Davenport  &  N. 
W.  R.  Co.  V.  Renwlck,  102  U.  S.  180.  26  L.  ed. 
51,  supra,  IV.  d,  2,  on  the  ground  that  there 
the  question  was  whether  a  state  statute  which 
prevents  the  appropriation  without  compensa- 
tion of  improvements  made  by  a  riparian  owner 
on  the  Mississippi  river  without  complying  with 
U.  S.  Rev.  Stat  |  5254  (U.  S.  Comp.  Stat  1901, 
p.  3523),  was  void  because  Congress,  in  the  ex- 
ercise of  its  jurisdiction  over  the  navigable  wa- 
ters of  the  United  States,  had,  by  such  stat- 
ute, prescribed  certain  conditions  on  which  such 
improvements  should  be  made. 

Apparently  because  it  was  obvious  that  a  de- 
cision of  a  state  court  refusing  to  prohibit  the 
location  of  harbor  lines  by  state  commission- 
ers, though  such  location  might  violate  the  pro- 
visions of  the  river  and  harbor  act  of  September 
19,  1890,  respecting  harbor  lilies,  could  not 
amount  to  a  decision  against  a  title  or  right  of 
a  littoral  owner  arising  under  such  act,  the 
contention  that  such  was  the  case  was  held 
Insuflicient  to  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States.  Yesler  w. 
Washington  Harbor  Line,  146  U.  8.  646,  36  L. 
ed.  1119,  13  Sup.  Ct  Rep.  190.  See  also  supra, 
IV.  a, — Hamblin  v.  Western  Land  Co.  147  U. 
S.  531,  37  L.  ed.  267,  13  Sup.  Ct  Rep.  353. 

22,  CivU  rights. 

The  remedy  for  the  exclusion  of  citizens  of 
African  descent  from  a  grand  jury  without  au- 
thority from  the  state  constitution  or  laws.  In 
violation  of  the  accused's  rights  under  the  Con- 
stitution and  laws  of  the  United  States,  Is  ul- 
timately in  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  the  state  court.  Neal 
v.  Delaware,  103  U.  S.  370,  26  L.  ed.  567. 

23.  Patents  for  inventions, 

A  judgment  of  a  state  court  declaring  invalid 
certain  patents  under  which  plaintiff  claimed 
is  reviewable  in  the  Supreme  Court  of  the  Unit- 
ed States.  Relchart  v.  Felps,  6  Wall.  160,  18 
L.  ed.   849. 

But  an  action  in  a  state  court  to  recover  pat- 
ent roy&lties  in  which  no  question  as  to  the  va- 
lidity  or   construction   of   the  patent  was   in- 
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▼olred  does  not  present  any  Federal  question 
which  will  give  the  Supreme  Court  of  the  Unit- 
ed States  Jurisdiction  to  review  the  Judgment 
of  the  state  court.  Felix  y.  Scharnweher,  125 
U.  S.  54,  31  L.  ed.  687.  8  Sup.  Ct.  Rep.  759. 

And  a  judgment  of  a  state  court  enforcing 
a  contract  for  the  transfer  and  use  of  an  invent- 
or's right,  and  not  necessarily  passing  upon 
auy  question  under  the  patent  laws,  cannot  be 
reviewed  by  the  Supreme  Court  of  the  United 
States.  Marsh  v.  Nichols.  S.  &  Co.  140  U.  8. 
344.  35  L.  ed.  413.  11  Sup.  Ct.  Rep.  798. 

Whether  there  was  such  fraudulent  misrepre- 
senUtlon  respecting  the  utilfty  of  an  invention 
as  won  Id  Justify  the  rescission  of  a  contract  for 
the  exchange  of  an  invention  for  merchandise 
is  not  a  Federal  question.  Wade  v.  Lawder, 
165  U.  S.  C24.  41  L.  ed.  851,  17  Sup.  Ct.  Rep. 
425.  See  also  infra,  IV.  e,  26,— Dale  Tile  Mfg. 
Co.  y.  Hyatt,  125  U.  S.  46.  31  L.  ed.  683.  8  Sup. 
Ct  Rep.  766. 

24.  Slavery, 

The  question  whether  slaves  who  passed  tem- 
porarily, by  the  consent  of  their  master,  from 
Kentucky  Into  Ohio,  thereby  became  free,  is  for 
the  state  courts  to  decide,  as  there  is  nothing  in 
the  Constitution  of  the  United  States  in  any 
way  controlling,  and  the  prohibition  against 
slavery,  contained  In  the  ordinance  of  1787  for 
the  government  of  the  Northwest  territory,  was 
superseded  by  the  adoption  of  the  Constitution. 
Strader  v.  Graham.  10  How.  82,  13  L.  ed.  337. 

A  claim  of  a  right  to  the  services  of  a  person 
as  a  slave  does  not  present  any  question  as  to 
the  rights  of  property  secured  by  the  general 
provisions  of  the  ordinance  of  1787  for  the  gov- 
ernment of  the  Northwest  territory,  even  if  that 
instrumeot  could  be  considered  as  an  act  of  Con- 
gress. Menard  v.  Aspasia,  5  Pet.  616.  8  L.  ed. 
*J07.  The  court  said:  "No  substantial  ground 
of  difference  Is  perceived  between  the  assertion 
of  any  other  right  to  property  and  that  which 
Is  set  up  in  the  present  case.  The  provisions 
of  the  ordinance  will  equally  apply  to  every  de- 
scription of  claim  to  property,  personal  or  real. 
And  if,  from  the  general  provisions  respecting 
property,  this  court  shall  take  jurisdiction  in 
this  case,  on  the  same  principle  it  may  revise 
the  decisions  of  the  supreme  courts  of  Illinois, 
Indiana,  and  Ohio, — at  least  in  all  cases  which 
Involve  rights  that  existed  under  the  territo- 
rial government.  Give  perpetuity  to  this  gen- 
eral provision,  and  consider  it  as  binding  upon 
the  people  of  these  states,  and  it  must  have  an 
important  bearing  upon  their  interests.  In- 
stead of  looking  to  their  constitutions  as  the 
fundamental  law,  they  must  look  to  the  ordi- 
nance of  1787.  In  this  Instrument  their  rights 
are  defined  and  their  privileges  guaranteed.  And, 
instead  of  finding  an  end  of  legal  controversies 
respecting  property  in  the  decisions  of  their 
own  courts  of  Judicature,  they  must  look  to  this 
court.  This  cannot  be  the  true  construction 
of  this  instrument.  Its  general  provisions  as 
to  the  rights  of  property  cannot  give  Jurisdic- 
tion to  this  court.'* 

25.  Limitation  of  actiont, 

A  claim  of  exemption  from  liability  as  surety 
on  the  bond  of  a  United  States  marshal  by  rea- 
son of  the  provision  of  an  act  of  Congress  re- 
quiring suits  on  marshals'  bonds  to  be  brought 
within  Biz  years  presents  a  Federal  question. 
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Montgomery  y.  Hernandes.  12  Wheat.  129.  6  L. 
ed.  675. 

And  the  contention  that  the  running  of  a  state 
statute  of  limitation  was  Interrupted  by  the 
act  of  Congress  of  June  11,  1864,  also  presents 
a  Federal  question.  Stewart  y.  Eahn,  11  Wall. 
493,  20  L.  ed.  176. 

26.  Miscellaneout. 

Whether  a  consul  of  a  foreign  power  is  ex- 
empt from  suit  in  a  state  court  is  a  Federal 
question.  Davis  v.  Packard.  6  Pet.  41.  8  L.  ed. 
312.   7  Pet.  276,  8  L.  ed.  684. 

The  claim  that  a  mortgage  on  a  vessel,  duly 
recorded  under  an  act  of  Congress  In  the  col- 
lector's oflice,  gave  a  better  lien  upon  it  than  a 
subsequent  attachment  issued  out  of  a  state 
court,  is  a  claim  of  a  right  under  such  act  AI- 
drlch  y.  iEtna  Ins.  Co.  8  Wall.  491.  19  L.  ed. 
473. 

A  Federal  question  respecting  a  right  and  au- 
thority set  up  under  a  Federal  law  Is  presented 
by  the  contisntion  of  a  purser  of  a  naval  ves- 
sel of  the  United  States  that  attachments  could 
not  be  laid  by  a  state  court  upon  seamen's  wages 
in  his  hands.  Buchanan  v.  Alexander.  4  How. 
20,  11  L.  ed.  857. 

A  controversy  over  the  respective  equities  of 
rival  claimants  to  moneys  paid  over  by  the 
United  States  to  government  contractors,  in 
which  the  Federal  statute  with  reference  to  the 
assignment  of  claims  against  the  United  States 
was  only  collaterally  involved,  does  not  present 
a  Federal  question.  Conde  v.  York,  168  U.  S. 
042,  42  L.  ed.  611,  18  Sup.  Ct  Rep.  234.  See 
also  supra,  IV.  e.  12. — Leyson  v.  Davis.  170  U. 
S.  36,  42  L.  ed.  939.  18  Sup.  Ct  Rep.  500. 

The  claim  of  a  woman  to  a  license  to  practice 
law  on  the  ground  that,  having  been  a  citizen 
of  another  state,  she  was  entitled  to  any  rights 
granted  to  citizens  of  that  state,  presents  a  Fed- 
eral question.  Bradwell  v.  Illinois.  16  Wall. 
130.  21  L.  ed.  442. 

The  contention  that  the  right  given  by  an  act 
of  Congress  to  the  'Megal  representatives"  of  a 
person  ts  for  the  benefit  of  his  next  of  kin,  to  the 
exclusion  of  his  creditors,  presents  a  Federal 
question.  Briggs  v.  Walker.  171  U.  S.  466,  43 
L.  ed.  243,  19  Sup.  Ct  Rep.  1. 

A  prosecution  for  selling  lottery  tickets  in 
violation  of  a  state  statute  Involves  a  Federal 
question,  where  defendant  on  the  trial  claims 
the  protection  of  an  act  of  Congress  empow- 
ering the  city  of  Washington  to  authorize  the 
drawing  of  lotteries  for  public  improvements. 
Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  ed.  257. 

Whether  or  not  the  provision  for  the  inves- 
tigation of  the  diseases  of  cattle  and  the  sup- 
pression thereof,  made  by  the  animal  industry 
act  of  Congress  of  March  29,  1884,  and  the  reg- 
ulations prescribed  thereunder,  furnish  a  com- 
plete defense  to  an  action  in  a  state  court  found- 
ed upon  a  state  statute  to  recover  damages 
from  a  railroad  company  for  the  communica- 
tion of  disease  to  domestic  cattle  by  cattle  from 
other  states,  is  a  Federal  question.  Missouri. 
K.  &  T.  R.  Co.  V.  Haber.  169  U.  S.  613.  42  L. 
ed.  878.  18  Sup.  Ct  Rep.  488. 

The  contention  that  a  court  held  by  a  Judge 
appointed  by  the  military  governor  of  Louisiana 
had  no  jurisdiction,  under  the  Federal  Consti- 
tution, to  render  the  judgment  in  suit,  involves 
a  claim  of  a  privilege  under  such  Constitution. 
Penny  wit  v.  Eaton,  15  Wall.  380,  21  L.  ed.  72. 

And  the  claim  that  a  state  court  had  no  Jur 
risdiction  of  an  action  upon  a  contract  to  pay: 
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for  the  use  of  a  patent  right  because  the  right 
to -maintain  the  action  depended  upon  the  ques- 
tion whether  a  second  reissue  of  the  patent  was 
•  valid  or  invalid  under  the  patent  laws,  of  which 
question  the  Federal  courts  had  exclusive  Juris- 
diction, Involves  a  claim  of  Immunity  under 
Federal  law.  Dale  Tile  Mfg.  Co.  v.  Hyatt,  125 
U.  S.  46,  81  L.  ed.  683,  8  Sup.  Ct.  Rep.  756. 

Where  the  only  question  involved  in  the  de- 
cision of  a  state  court  was  that  a  Federal  Judge 
who  pronounced  an  unauthorized  sentence  was 
not  liable  for  false  imprisonment  because,  in  so 
doing  he  acted  in  his  Judicial  capacity,  no  Fed- 
eral question  is  presented  of  which  the  Supreme 
Court  of  the  United  States  has  Jurisdiction. 
Lange  v.  Benedict,  99  U.  S.  68,  25  L.  ed.  469. 

So,  a  decision  of  a  state  court  that  a  Judge 
of  the  court  of  commissioners  of  Alabama 
claims  was  not  liable  in  damages  for  preventing 
a  person  from  acting  as  an  attorney  and  coun- 
selor in  such  court  because,  in  concurring  in  the 
order  complained  of,  he  acted  in  his  Judicial 
capacity,  m  itself  involves  no  Federal  question 
which  will  authorize  a  review  of  the  decision  in 
the  Supreme  Court  of  the  United  States.  Man- 
ning V.  French,  133  U.  S.  186,  33  L.  ed.  582, 
10  Sup.  Ct.  Rep.  258. 

It  Is  not  very  clear  why  the  contention  In  the 
state  court  that  a  postal  clerk  was,  by  reason  of 
certain  acts  of  Congress  authorizing  the  ap- 
pointment of  postal  clerks,  to  be  transported  on 
mail  trains  without  extra  charge,  a  passenger 
within  the  meaning  of  a  proviso  In  a  state  stat- 
ute exempting  passengers  from  the  restrictions 
there  made  upon  the  right  of  recovery  In  negli- 
gence actions  against  railroad  companies,  did 
not  present  a  Federal  question.  Such,  however, 
was  the  ruling  in  Price  v.  Pennsylvania  R.  Co. 
113  U.  S.  218.  28  L.  ed.  980,  5  Sup.  Ct.  Rep. 
427.  The  Federal  court  doubtless  might  prop- 
erly have  declined  jurisdiction  on  the  ground 
that  such  contention  was  wholly  without  foun- 
dation (see  eupra,  IV.  a),  but  does  not  seem 
to  have  done  so.  The  decision  is,  perhaps,  like 
Yesler  v.  Washington  Harbor  Line,  146  U.  S. 
646,  36  L.  ed,  1119,  13  Sup.  Ct.  Rep.  190,  and 
other  cases  cited  in  that  connection,  supra,  IV. 
e,  5,  best  explained  on  the  theory  that,  as  the 
Judgment  of  the  state  court  was  not  to  be  dis- 
turbed, it  was  of  little  importance  whether  that 
result  was  reached  by  dismissal  or  affirmance. 

The  defense  to  a  suit  to  enforce  a  trust  in  a 
pre-emption  entry,  that  the  transaction  by  which 
the  trust  was  created  was  In  violation  of  an 
act  of  Congress,  presents  no  Federal  question. 
IMell  V.  Davidson,  7  How.  769.  12  L.  ed.  907. 
The  court  said  that  the  only  right  or  privilege 
claimed  under  such  act  was  that  by  means  of 
a  fraud  upon  the  government  a  right  to  perpe- 
trate a  fraud  upon  the  cestui  que  trust  was  al- 
so acquired,  and  dismissed  the  writ  of  error 
with  the  remark :  "We  shall  not  comment  on 
such  a  claim." 

So,  the  defense  In  a  suit  for  the  specific  per- 
formance of  a  contract  to  convey  lands,  that 
such  contract,  being  made  In  pursuance  of  a 
combination  of  settlers  to  defraud  the  United 
States  by  preventing  competition  for  its  pub- 
lic lands,  was  forbidden  by  the  acts  of  Congress 
In  relation  to  the  sale  of  public  lands,  presents 
no  Federal  question,  since  the  only  right  asserted 
under  Federal  law  is  the  right  to  protection 
from  the  consequences  of  a  contract  made  in 
violation  of  such  law.  Walworth  v.  Kneeland, 
15  How.  348,  14  L.  ed.  724.  | 

But  a  different  result  was  reached  in  Ander- 
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son  V.  Carklns,  135  U.  S.  483,  34  L.  ed.  272,  10 
Sup.  Ct  Rep.  905,  where  a  Federal  question  was 
held  to  have  been  raised  in  a  suit  for  specific 
performance  of  a  contract  to  convey,  entered 
Into  before  title  was  acquired  by  the  vendor  un- 
der the  homestead  act,  by  a  defense  that  the 
contract  was  void  under  the  homestead  laws, 
the  policy  of  which  was  to  secure  for  the  benefit 
of  the  homesteader  the  exclusive  btoeflt  of  his 
homestead  right. 

Whether  or  not  a  person  has  lost  a  right  un- 
der the  Federal  Constitution  or  laws  by  his 
action  or  failure  to  act  Is  not  a  Federal  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to  a 
state  court.  Pierce  v.  Somerset  R.  Co.  171  U. 
S.  641,  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  64 :  Bus- 
tls  V.  Bolles,  150  U.  S.  361,  37  L.  ed.  1111,  14 
Sup.  Ct.  Rep.  131. 

An  application  by  tenants  in  common  of  a 
tract  of  133  acres  for  a  partition  under  the  pre- 
emption act  of  Congress  of  May  29,  1830,  which 
Is,  by  its  terms,  only  applicable  to  quarter  sec- 
tions, presents  no  Federal  question.  Downes  v. 
Scott,  4  How.  500,  11  L.  ed.  1075. 

The  mere  fact  that  Judgment  was  rendered  In 
a  state  court  against  the  United  States  does  not 
confer  Jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  such  Judgment.  United 
States  V.  Thompson,  93  U.  S.  586,  23  L.  ed.  982. 

But  while  the  United  States,  like  other  liti- 
gants, cannot  Invoke  the  Jurisdiction  of  the  Su- 
preme Court  by  writ  of  error  to  a  state  court 
unless  the  state  court  decides  a  Federal  ques- 
tion, the  United  States  may  assert  a  Federal 
right  which  private  parties  could  not  hare. 
Stanley  v.  Schwalby,  162  U.  8.  255,  40  L.  ed. 
960,  16  Sup.  Ct.  Rep.  754. 

f.  Questions  of  local  or  general  law  are  not  Fed- 
eral. 
It  obviously  Is  not  Intended  to  Include  In  this 
division  all  the  cases  in  which  the  Federal  Su- 
preme Court  has  denied  Jurisdiction  of  a  writ  of 
error  to  a  state  court  because  the  question  In- 
volved was  one  of  general  or  local,  as  distin- 
guished from  Federal,  law,  as  this  would  prac- 
tically necessitate  the  duplication  of  a  large 
percentage  of  the  cases  hereinbefore  considered, 
which  have  been  classified  with  reference  to  the 
Federal  controversy  claimed  to  have  been  in- 
volved, rather  than  the  ground  upon  which  the 
refusal  to  entertain  Jurisdiction  was  rested.  A 
number  of  cases,  however,  seem  to  involve  only 
the  application  of  the  rule  that  questions  of  lo- 
cal or  general  law  are  not  Federal. 

1.  In  general. 

The  decision  of  a  state  court  upon  a  question 
of  local  or  general  law  alone  can  confer  no  Ju- 
risdiction upon  the  Supreme  Court  of  the  United 
States  to  review  the  Judgment  Hoyt  v.  Shel- 
den,  1  Black,  518,  17  L.  ed.  65  ;  Sevier  v.  Has- 
kell, 14  Wall.  12,  20  L.  ed.  827 :  United  States 
V.  Thompson,  93  U.  S.  586,  23  L.  ed.  082; 
Brooks  V.  Missouri,  124  U.  S.  394,  31  L.  ed.  454, 
8  Sup.  Ct.  Rep.  443  ;  New  York  L.  Ins.  Co.  v. 
Hendren,  92  D.  S.  286,  23  L.  ed.  709 ;  Walworth 
V.  Kneeland,  15  How.  348,  14  L.  ed.  724  ;  Grame 
V.  Mutual  Assur.  Co.  112  U.  S.  273,  28  L.  ed. 
716,  6  Sup.  Ct  Rep.  150;  Tarver  v.  Keach,  15 
Wall.  67,  21  L.  ed.  82 ;  F.  G.  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  648,  41  L.  ed.  1149. 
17  Sup.  Ct  Rep.  709 ;  Quimby  v.  Boyd.  128  U. 
S.  488,  32   L.  ed.   502,  9   Sup.   Ct   Rep.   147; 
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<;nuid  Gulf  R.  &  Bkg,  Co.  v.  Marshall,  12  How. 
165.  13  L.  ed.  938;  M' Bride  v.  Hoey,  11  Pet. 
1«7,  9  L.  ed.  673. 

Questions  of  local  law  whicti  are  merely  pre- 
liminary to,  or  tile  possible  basis  of,  a  Federal 
question,  are  not  in  themselves  Federal.  Tellu- 
rlde  Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.  187  U.  S.  569,  47  L.  ed.  807, 
:23  Sup.  Ct.  Kep.  178;  Telluride  Power  Trans- 
jni^sion  Co.  y.  Rio  Grande  Western  R.  Co.  175 
U.  S.  639,  44  L.  ed.  305,  20  Sup.  Ct.  Rep.  245. 

The  question  as  to  whether  a  party's  remedy 
in  a  state  court  was  In  law  or  in  equity  is  a 
matter  which  depends  entirely  upon  local  law, 
and  involTes  no  Federal  right.  I^oeber  v. 
Schroeder.  149  U.  S.  580,  37  L.  ed.  856,  13  Sup. 
Ct.  Rep.  934. 

The  legal  effect  of  a  judgment  set  up  as  a 
bar  Is  a  question  of  general  law  upon  which 
the  decision  of  a  state  court  Is  not  reviewable 
in  the  Supreme  Court  of  the  United  States. 
<:houteau  v.  Gibson,  111  U.  S.  200,  28  L.  ed. 
400«  4  Sup.  Ct  Rep.  840;  San  Francisco  v.  It- 
«ell,  133  U.  S.  65,  33  L.  ed.  570,  10  Sup.  Ct. 
Rep.  241 ;  California  ▼.  Holladay,  159  U.  S.  415, 
40  L.  ed.  202,  16  Sup.  Ct.  Rep.  58. 

The  application  of  the  doctrine  of  res  fudica- 
ta  by  a  state  court  to  a  suit  to  compel  the  fund- 
ing of  state  bonds  is  not  a  Federal  question. 
Adams  v.  iiouisiana  Bd.  of  Liquidation,  144 
U.  8.  651,  36  L.  ed.  578,  12  Sup.  Ct.  Rep. 
756. 

Whether  an  equitable  title  can  be  set  up  in 
bar  of  an  action  at  law  brought  by  the  holder 
of  a  legal  title  to  recover  possession  of  land 
is  a  question  of  stat*  law,  for  the  state  court 
alone  to  decide.  Chouteau  v.  Gibson,  111  U.  S. 
200,  28  L.  ed.  400,  4  Sup.  Ct  Rep.  340. 

The  same  is  true  of  the  question  whether  the 
pleadings  In  an  action,  the  Judgment  of  which 
is  set  up  in  bar,  were  such  as  to  present  an 
equitable  defense  in  proper  form  for  final  adju- 
dication.   Ibid. 

Whether  certain  public  boards  have  a  fidu- 
ciary capacity  to  raise  a  question  as  to  the  im- 
pairment of  the  obligations  of  a  contract  is  a 
matter  of  local  law,  for  the  state  court  alone 
to  decide.  Board  of  Liquidation  v.  Louisiana, 
179  U.  S.  622,  45  L.  ed.  847,  21  Sup.  Ct  Rep. 
203. 

The  question  whether,  upon  principles  of  gen- 
eral law,  a  trustee  can  be  held  responsible  to 
his  cestui  que  trust  for  the  loss  of  a  trust  fund 
delivered  by  him  into  the  hands  of  the  confed- 
erate authorities  under  compulsion  is  not  Feder- 
al. Rockhold  ▼.  Rockhold,  92  U.  S.  129,  23  L. 
ed.  507. 

The  same  is  true  of  the  question  whether,  as 
between  vendor  and  vendee,  there  can  be  a  sale 
and  delivery  of  cotton  so  as  to  pass  title  to  the 
vendee  before  the  payment  of  the  government 
tax  assessed  upon  it  under  the  act  of  Congress 
ef  July  1,  1862.  Carson  v.  Ober,  131  U.  S.  160, 
Appx.,  and  25  L.  ed.  167. 

Whether  or  not  the  failure  of  a  domestic  cor- 
poration to  complete  its  road  within  the  time 
limited  was  such  a  substantial  noncompliance 
with  its  charter  as  to  subject  it  to  a  decree  of 
forfeiture  is  a  question  of  state  law  alone.  Non- 
•connah  Turn  p.  Co.  v.  Tennessee,  131  U.  S.  158, 
Appx.,  and  24  L.  ed.  368. 

Whether  or  not,  In  the  absence  of  fraud  or 
Intentional  wrong,  city  assessors  are  personally 
liable  in  damages  for  any  errors  in  an  assess- 
ment of  national-bank  stock,  is  a  question  solely 
€2  L.  R.  A. 


of  general  municipal  law.     Williams  ▼.  Weaver, 
100  U.  S.  547,  25  L.  ed.  708. 

Whether  or  not  money  paid  by  a  purchaser 
at  a  tax  sale  could  be  recovered  Imck  under  the 
common  law  or  the  state  statutes  where  the 
title  had  failed  because  the  land  was  exempt 
from  taxation  under  the  laws  of  the  United 
States  is  not  a  Federal  question.  Tyler  v.  Cass 
County,  142  U.  S.  288,  35  L.  ed.  1016,  12  Sup. 
Ct.  Rep.  225. 

And  whether,  under  a  state  statute,  a  person 
must  exhaust  his  remedy  before  a  state  board  of 
equalization  before  he  can  bring  suit  in  equity 
to  restrain  the  collection  of  taxes  on  land 
claimed  to  be  exempt  because  not  so  segregated 
from  the  public  domain  as  to  extinguish  all  in- 
terest of  the  United  States  therein  is  not  a  Fed- 
eral question.  Northern  P.  R.  Co.  v.  Patterson, 
154  U.  S.  130,  88  L.  ed.  934,  14  Sup.  Ct  Rep. 
977. 

A  decision  by  a  state  court  that  a  decree  of 
a  foreign  court  annulling  a  marriage  is  valid, 
and  that,  consequently,  the  plaintiff  In  error 
was  not  the  widow  of  a  decedent,  and  was  not 
entitled  to  dower  or  to  Inheritance  under  the 
state  laws,  presents  no  Federal  questions,  Roth 
V.  Ehman,  107  U.  S.  319,  27  L.  ed.  499,  2  Sup. 
Ct  Rep.  312. 

Where  the  only  question  before  the  state  court 
related  to  the  interruption  of  the  state  statute 
of  prescriptions,  and  this  question  was  decided 
exclusively  upon  principles  of  the  Jurisprudence 
of  the  state,  the  case  cannot  be  reviewed  in  the 
Supreme  Court  of  the  United  States.  Marqueze 
V.  Bloom,  16  Wall.  851,  21  L.  ed.  280. 

The  question  where  a  dividing  line  runs  be- 
tween two  tracts  of  land  Is  not  Federal.  Almon- 
ester  v.  Kenton,  9  How.  1,  13  L.  ed.  21.  See 
also  cases  cited  supra,  IV.  e,  8. 

Whether  or  not  a  public  survey,  under  the 
authority  of  the  United  States,  of  a  large  tract 
of  country  Including  the  land  in  question  was 
per  se  an  eviction  is  not  a  Federal  question,  but 
Is  a  collateral  matter  Independent  of  and  whol- 
ly aside  from  any  such  question.  Keene  v.  Clark, 
10  Pet  291,  9  L.  ed.  429. 

Whether  the  owner  of  land  out  of  possession 
can  recover  from  one  in  possession,  holding  ad- 
versely under  claim  of  title,  the  value  of  a  crop 
raised  by  the  latter  in  cultivating  the  soil.  Is  • 
not  a  Federal  question.  Martin  v.  Thompson, 
120  U.  8.  376,  30  L.  ed.  679,  7  Sup.  Ct  Rep. 
586. 

2.  Practice  and  procedure. 

Questions  purely  of  local  practice  obviously 
are  not  Federal.  F.  G.  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  648,  41  L.  ed.  1149,  17  Sup. 
Ct  Rep.  709 ;  Ludellng  v.  Chaffe,  143  U.  S.  301, 
36  L.  ed.  313,  12  Sup.  Ct  Rep.  430;  Tripp  v. 
Santa  Rosa  Street  R.  Co.  144  U.  S.  126,  36  L. 
ed.  871. 

Such  are  questions  respecting  evidence.  Sher- 
man V.  Grlnnell,  144  U.  S.  108,  36  L.  ed.  403, 
12  Sup.  Ct  Rep.  574  ;  Baldwin  v.  Kansas,  129 
U.  S.  52,  32  L.  ed.  640.  9  Sup.  Ct  Rep.  193; 
Wood  V.  Brady.  150  U.  S.  18,  37  L.  ed.  981,  14 
Sup.  Ct  Rep.  6;  Brooks  v.  Missouri,  124  U.  S. 
394.  31  L.  ed.  454,  8  Sup.  Ct  Rep.  443 ;  Marsh 
V.  Citizens'  Ins.  Co.  131  U,  S.  213,  Appx.,  and 
25  L.  ed.  90. 

But  the  question  as  to  the  competency  and 
legal  effect  of  the  evidence  as  bearing  upon  a 
question  of  Federal  law  is  said  to  be  a  Federal 
one.  Dower  v.  Richards,  151  U.  £..658,  88  Jj. 
ed.  305,  14  Sup.  Ct  Rep.  452.      CjOOQIC 
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The  refuBSi  ot  a  state  court  to  set  aside  the 
submission  of  a  suit  In  equity  In  order  to  grive 
complainant  time  to  obtain  the  deposition  of 
witnesses,  where  there  was  ample  time  before 
the  submission  to  have  done  so,  does  not  raise 
any  Federal  question,  but  is  a  decision  upon  a 
matter  of  practice  under  the  state  procedure. 
Thorington  v.  Montgomery,  147  U.  S.  490,  87 
L.  ed.  252,  13  Sup.  Ct.  Rep.  394. 

Whether  the  bondholders  of  a  corporation 
are  indispensable  parties  to  a  suit  Instituted  by 
the  attorney  general  in  the  name  of  the  state 
to  enforpe  a  forfeiture  of  the  company's  char- 
ter for  an  alleged  violation  of  its  terms  Is  not 
a  Federal  question.  New  Orleans  Waterworks 
Co.  Y.  Ix>uisiana,  186  U.  S.  836,  46  L.  ed.  936, 
22  Sup.  Ct.  Rep.  691. 

Whether  an  action  to  foreclose  a  Hen  for  as- 
sessments for  street  improvements  Is  in  rem  or 
in  personam  under  the  state  practice  Is  not  a 
Federal  question.  Wood  v.  Brady,  150  U.  S. 
18,  37  L.  ed.  981,  14  Sup.  Ct.  Rep.  6. 

The  refusal  of  the  highest  court  of  a  state 
to  permit  the  defense  of  a  discharge  in  bank- 
ruptcy to  be  set  up  In  that  court  as  a  new  de- 
fense raises  no  Federal  question.  Wolf  v.  Stlx, 
06  U.  S.  541,  24  L.  ed.  640. 

And  the  decision  of  the  highest  state  court 
on  a  second  appeal,  refusing  to  reopen  the  ques- 
tion involved  upon  the  first  hearing  to  let  In  a 
Federal  defense  presented  by  new  pleas  filed 
without  leave  of  court  after  the  cause  had  been 
remanded  for  a  new  trial,  settles  merely  a  mat- 
ter of  state  practice,  which  cannot  be  Inquired 
Into  by  the  Supreme  Court  of  the  United  States. 
Yazoo  &  M.  Vallej  R.  Co.  v.  Adams,  180  U.  S.  1, 
45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240. 

The  decision  of  the  highest  court  of  a  state 
that  the  verdict  of  a  Jury  was  to  be  taken  as 
rendered  upon  the  second  count  in  the  declara- 
tion Involves  no  Federal  question.  Delaware 
City,  S.  &  P.  S.  B.  Nav.  Co.  v.  Reybold,  142  U. 
S.  636,  35  L.  ed.  1141,  12  Sup.  Ct.  Rep.  290. 

The  decision  of  a  state  court  confirming  the 
sale  of  mortgaged  property  as  a  whole  and  In 
one  parcel  under  decree  of  foreclosure,  though 
It  was  capable  of  division  into  parts.  Involves 
no  question  of  Federal  law  which  will  give  the 
Supreme  Court  of  the  United  States  jurisdiction 
to  review  such  decision.  French  v.  Hopkins.  124 
U.  S.  524,  31  L.  ed.  536,  8  Sup.  Ct.  Rep.  589. 

Whether  or  not  the  state  Constitution  was 
compiled  with  In  the  proceedings  on  a  criminal 
trial  is  not  a  Federal  question.  Baldwin  v. 
Kansas.  129  U.  S.  52,  32  L*.  ed.  640.  9  Sup.  Ct. 
Rep.  193;  Brooks  v.  Missouri,  124  U.  S.  394, 
31  U  ed.  454,  8  Sup.  Ct.  Rep.  443. 

The  question  as  to  the  propriety  of  consoli- 
dating several  offenses  in  one  complaint  Is  pure- 
ly one  of  state  practice.  O'Neil  v.  Vermont,  144 
U.  S.  323,  36  L.  ed.  450.  12  Sup.  Ct.  Rep.  603. 

An  exception  to  the  ruling  by  the  state  court 
with  reference  to  the  right  of  the  public  to  be 
admitted  to  the  court  room  presents  no  Federal 
question  giviug  the  Supreme  Court  of  the  United 
States  Jurisdiction  to  review  the  Judgment  of 
the  state  court,  where  no  reliance  was  placed 
on  any  Federal  law.  Brooks  v.  Missouri,  124 
U.  S.  394,  31  L.  ed.  454,  8  Sup.  Ct.  Rep.  443. 

exceptions  to  rulings  of  the  state  court 
claimed  to  deprive  defendant  of  an  impartial 
Jury  give  no  jurisdiction  to  the  Supreme  Court 
of  the  United  States  to  review  the  judgment  of 
a  state  court,  where  It  is  not  claimed  that  the 
Federal  Constitution  guaranteed  to  him  such  a 
Jury,  nid, 
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'  An  Instruction  that  the  Jury  should  be  gov- 
erned by  the  law  as  given  them  by  the  court, 
and  the  court's  refusal  to  allow  counsel  to  read 
In  argument  portions  of  an  opinion  of  the  state 
supreme  court,  raise  no  question  which  will 
give  the  Supreme  Court  of  the  United  States 
jurisdiction  to  review  a  Judgment  of  the  state 
court,  where  no  reference  was  made  to  any 
portion  of  the  Federal  laws  or  Constitution  giv- 
ing the  defendant  any  such  right.    Ibid. 

Whether  a  continuance  of  a  criminal  case 
was  properly  refused  by  the  trial  court  in  the 
exercise  of  the  discretion  Intrusted  to  it  by  the 
statutes  of  the  state  is  for  the  state  courts  to 
decide,  and  their  action  presents  no  F*ederal 
question.  Davis  v.  Texas,  139  U.  S.  651,  35  L. 
ed.  300,  11  Sup.  Ct.  Rep.  675. 

The  extent  to  which  the  party  accused  of 
crime  who  is  a  witness  in  his  own  behalf  may 
be  examined  Is  a  question  of  state  law  as  ad- 
ministered in  the  courts  of  the  state,  and  not 
of  Federal  law.  Spies  v.  Illinois,  123  U.  8.  131, 
31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21. 

3.  Validity  of  atate  legislation  under  state  Con- 
stitution. 

Whether  the  provisions  of  a  state  law  are 
consistent  with  the  state  Constitution  is  not  a 
Federal  question.  Medberry  v.  Ohio.  24  How. 
413,  16  L.  ed  739 ;  Porter  v.  Foley.  24  How.  415. 
16  L.  ed.  740 ;  Re  Keramler.  136  U.  S.  436.  34 
li.  ed.  519,  10  Sup.  Ct.  Rep.  980;  Edwards  v. 
Elliott,  21  Wall.  552,  22  L.  ed.  490 ;  Salomons  v. 
Graham,  15  Wall.  208,  21  L.  ed.  37;  Levy  v. 
San  Francisco  City  &  County  Super.  Ct.  167  U. 
S.  175,  42  L.  ed.  126,  17  Sup.  Ct.  Rep.  769; 
Klpley  V.  Illinois,  170  U.  S.  182,  42  L.  ed.  908. 
18  Sup.  Ct.  Rep.  550 ;  Miller  v.  Cornwall  R.  Co. 
108  U.  S.  131,  42  L.  ed.  409,  18  Sup.  Ct.  Rep.  34. 

Whether  state  statutes  have  been  duly  en- 
acted In  accordance  with  the  requirements  of 
the  state  Constitution  is  likewise  not  a  Federal 
question.  Davis  v.  Texas,  139  U.  S.  651,  35  L. 
ed.  300,  11  Sup.  Ct.  Rep.  675. 

4.  Statutory  construction. 

The  proper  construction  to  be  given  to  a  state 
statute  in  Itself  Involves  no  Federal  question, 
but  Is  exclusively  for  the  state  courts  to  deter- 
mine. Phoenix  Ins.  Co.  v.  The  Treasurer,  11 
Wall.  204,  20  L.  ed.  112;  Smith  v.  Hunter,  7 
How.  738,  12  L.  ed.  894;  Ludellng  v.  ChaiFe. 
143  U.  S.  301,  36  L.  ed.  313.  12  Sup.  Ct.  Rep. 
439 ;  Commercial  Bank  v.  Buckingham.  6  How. 
317,  12  L.  ed.  160:  Robertson  v.  Coulter,  16 
How.  106.  14  L.  ed.  864  ;  Susquehanna  Boom  Co. 
V.  West  Branch  Boom  Co.  110  U.  S.  67,  28  L. 
ed.  69,  3  Sup.  Ct.  Rep.  438 ;  Miller  v.  NlcholU. 
4  Wheat.  311,  4  L.  ed.  578 ;  Downham  v.  Alex- 
andria, 10  Wall.  173,  19  L.  ed.  929 ;  Loeber  v. 
Schroeder,  149  U.  S.  580,  37  L.  ed.  856.  13  Sup. 
Ct.  Rep.  034  ;  Marchant  v.  Pennsylvania  R.  Co. 
153  U.  6  380,  38  L.  ed.  751.  14  Sup.  Ct.  Rep. 
894;  Santa  Cruz  County  v.  Santa  Crux  R.  Co. 
Ill  U.  S.  361,  28  L.  ed.  456.  4  Sup.  Ct.  Rep. 
474 ;  Sage  v.  Ix>ulslana  Bd.  of  Liquidation.  144 
U.  S.  647,  36  L.  ed.  577,  12  Sup.  Ct.  Rep.  755 ; 
Adams  v.  Louisiana  Bd.  of  Liquidation,  144  U. 
S.  651,  36  L.  ed.  578,  12  Sup.  Ct.  Rep.  756; 
Grand  Gulf  R.  k  Bkg.  Co.  v.  Marshall.  12  How. 
165.  13  L.  ed.  938 :  McNulty  v.  California,  14» 
U.  S.  645,  37  L.  ed.  882.  13  Sup.  Ct.  Rep.  959 : 
Castillo  V.  McConulco,  168  U.  S.  674.  42  L.  ed. 
622,  18  Sup.  Ct.  Rep.  229;  Hookgr(3g^  An- 
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g^les,  188  U.  8.  814,  47  L.  ed.  487,  28  Sap.  Ct.  | 
Bep.  896 ;  Btryker  v.  Ooodnow,  123  U.  8.  627,  81 
U  ed.  194,  8  Sup.  Ct.  Rep.  203 ;  Dibble  v.  Bell- 
ingbam  Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72, 
16  Sup.  Ct.  Rep.  939. 

Tbe  construction  of  a  state  statute  empower- 
ing a  railroad  company  to  sell  its  lands,  and  of 
a  reservation  of  sucb  power  in  a  mortgage  exe- 
cuted by  tbe  company,  is  not  a  Federal  ques- 
tion, altbougb  botb  tbe  statute  and  tbe  mortgage 
refer  to  certain  acts  of  Congress  as  prescrib- 
ing tbe  extent  of  such  power.  Miller  y.  Swann, 
150  U.  8.  132,  87  L.  ed.  1028,  14  Sup.  Ct  Bep. 
S2.  The  court  said :  "A  state  may  prescribe  tbe 
procedure  in  tbe  Federal  courts  as  tbe  rule  of 
practice  in  its  own  tribunals;  it  may  authorize 
tbe  disposal  of  its  own  lands  in  accordance 
with  tbe  provisions  for  tbe  sale  of  tbe  public 
lands  of  the  United  States ;  and  in  sucb  cases 
an  examination  may  be  necessary  of  the  acts  of 
Congress,  the  rules  of  tbe  Federal  courts,  and 
tbe  practices  of  tbe  Land  Department,  and  yet 
the  questions  for  decision  would  not  be  of  a 
Federal  character.  Tbe  inquiry  along  Federal 
lines  is  only  incidental  to  a  determination  of 
the  local  questions  of  what  the  state  has  re- 
quired and  prescribed.  The  matter  decided  is 
one  of  state  rule  and  practice.  The  facts  by 
which  that  state  rule  and  practice  are  deter- 
mined may  be  of  a  Federal  origin." 

The  question  as  to  the  proper  construction  of 
a  state  statute  may,  however,  be  bound  up  so 
Intimately  with  a  Federal  question  as  In  it- 
self to  present  such  a  question.  This  we  have 
seen  to  be  true  where  the  question  whether  a 
contract  has  been  impaired  by  state  legislation 
depends  upon  the  construction  to  be  given  to  a 
state  statute  which  is  claimed  to  confer  the  con- 
tract right  claimed  so  to  have  been  impaired. 
See  cases  cited  nupra,  IV.  d,  3. 

6.  Questions  of  fact. 

Questions  of  fact  are  not  Federal.  Bartlett  v. 
r^ckwood,  160  U.  S.  357,  40  U  ed.  455.  16  Sup. 
Ct.  Rep.  334 ;  Merced  Min.  Co.  v.  Boggs,  3  Wall. 
304,  18  L.  ed.  245 ;  Quimby  v.  Boyd,  128  U.  8. 
488,  32  L.  ed.  502.  9  Sup.  Ct.  Rep.  147. 

A  decision  of  a  state  court  which  rests  upon 
the  sole  ground  that  tbe  principal  event  which 
was  to  terminate  a  franchise  had  in  fact  hap- 
pened presents  no  Federal  question.  France  v. 
Missouri,  154  U.  S.  667,  Appx.,  and  26  L.  ed.  86. 

The  question  whether  a  bond  was  or  was 
not  executed  with  reference  to  confederate 
notes  Is  one  of  fact  for  the  state  court,  and  is 
not  a  Federal  question.  Kenney  v.  Bfflnger,  115 
U.  S.  577.  29  L.  ed.  498,  6  Sup.  Ct.  Rep.  985. 

Questions  of  fact  which  are  merely  prelim- 
inary to,  or  the  possible  b^sls  of,  a  Federal  ques- 
tion, are  not  In  themselves  Federal.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande  Western 
R.  Co.  175  U.  S.  0.^9,  44  L.  ed.  305,  20  Sup.  Ct. 
Uep.  245 ;  Tellnrlde  Power  Transmission  Co.  v. 
Rio  Grande  Western  R.  Co.  187  U.  8.  569,  47 
L.  ed.  307,  23  Sup.  Ct.  Rep.  178. 

See  also  supra,  IV.  b, — Crary  v.  Devlin,  154 
TJ.  8.  619,  Appx.  and  23  L.  ed.  510,  14  Sup.  Ct. 
Rep.  1199;  IV.  e,  8,— Carpenter  v.  Williams,  9 
Wall.  785,  10  L.  ed.  827;  California  Powder 
Works  V.  Davis.  151  U.  S.  389,  88  L.  ed.  206,  14 
Sup.  Ct.  Rep.  350;  Sweringen  v.  St.  Louis,  185 
U.  S.  38,  46  L.  ed.  705,  22  Sap.  Ct.  Rep.  569 ; 
IV.  e,  10, — Bushnell  v.  Crooke  Min.  &  Smelting 
Co.  148  U.  S.  682,  37  L.  ed.  610, 13  Sup.  Ct.  Rep. 
771 ;  IV.  e,  19.— I^ wis  v.  Campau,  8  Wall.  106, 
18  L.  ed.  211. 
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V.  Conclusion. 

It  Is  the  Federal  character  of  the  controversy 
which  furnishes  the  justification  for  the  revi- 
sion of  the  judgment  of  a  state  court  in  the 
Supreme  Court  of  the  United  States,  and,  un- 
less it  is  clearly  of  that  character,  the  founda- 
tion, as  well  as  the  policy,  for  sucb  interference 
entirely  fails.  Doe  eof  dem,  Barbarie  y.  Bslava, 
9  How.  421,  13  L.  ed.  200. 

The  congressional  statutes  on  this  subject, 
which  alone  furnish  the  test  of  this  jurlsdlctloii 
(Capital  Nat.  Bank  v.  First  Nat  Bank,  172  U. 
S.  425,  43  L.  ed.  502,  19  Sup.  Ct.  Rep.  202; 
Duncan  v.  Missouri,  152  U.  S.  37 1,  38  L.  fed. 
485,  14  Sup.  Ct.  Rep.  570;  Williams  v.  Norris, 
12  Wheat.  117,  6  L.  ed.  571 ;  Ryan  v.  Thomas, 
4  Wall.  603,  18  L.  ed.  460 ;  Steines  v.  Franklhi 
County,  14  Wall.  15,  20  L.  ed.  846;  Caperton 
V.  Ballard,  14  Wall.  238,  20  L.  ed.  886),  define 
three  classes  of  cases  in  which  the  requisite 
Federal  controversy  is  deemed  to  exist.  It  has 
seemed  advisable  in  this  note  to  follow  in  the 
main  the  congressional  classification,  principal- 
ly because  of  the  different  requirements  made 
by  these  statutes  respecting  the  manner  of  the 
presentation  of  the  Federal  question  when  the 
case  falls  within  the  first  two  or  the  last  of  the 
three  classes,  the  effect  of  which  Is  reserved  for 
future  consideration  In  this  series.  But,  In  de- 
fining tbe  nature  of  the  controversy  essential  to 
this  jurisdiction,  the  congresslopal  division  may 
be  disregarded.  Such  a  controversy  exists  where 
reliance  has  been  placed  upon  Federal  law  or 
authority  as  conferring  some  right  or  title,  or 
where  protection  against  state  action  or  legis- 
lation has  been  sought  in  such  law  or  authority. 
If  Federal'  law  be  understood  to  mean  the  Fed- 
eral Constitution  and  the  treaties  concluded  by 
the  Federal  government,  as  well  as  the  laws 
enacted  by  Congress,  this  definition.  It  is  sub- 
mitted, furnishes  as  accurate  a  test  as  may  rea- 
sonably be  expected  from  a  general  proposition. 
It  might  be  well  to  add  that  the  word  "author- 
ity" seems  to  mean  some  official  or  judicial  ac- 
tion under  the  sanction  of  Federal  law. 

Whether  or  not  the  Federal  contention  is  cor- 
rect would  not  seem  to  be.  and  probably  ordi- 
narily is  not,  a  jurisdictional  question.  But  tbe 
court  is  committed  to  tbe  doctrine  that  to  con- 
fer this  jurisdiction  the  Federal  question  must 
not  be  without  color  of  foundation,  and  must 
not  be  a  moot  or  abstract  one.  In  some  cases 
too,  where  the  court  has  declined  jurisdiction. 
Its  action  seems  explicable  only  on  the  theory 
that,  being  clearly  of  the  opinion  that  the  judg- 
ment sought  to  be  reviewed  should  not  be  dis- 
turbed, the  court  thought  It  was  not  very  ma- 
terial whether  this  conclusion  was  carried  into 
effect  by  dismissal  or  affirmance.      W.  W.  N. 


Ella  SCOTT,  Adnirx.,  etc.,  of  W.  M.  Scott, 
Deceased,  Respt,, 

V. 

ASTORIA    &   COLUMBIA    RIVER   RAIL- 
ROAD COMPANY,  Appt. 


(. 


.Or.. 


.) 


1.  In  coimlderlni^  the  correctness  of  m 
single  instruction  in  a  charge  to  the 
jury  the  entire  charge  must  be  viewed,  and. 


NoTB. — As  to  admissibility  In  evidence  of  rec- 
ord of  weather  bureau,  see,  in  this  series,  Hus- 
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unless  it  appears  that  the  Jury  would  or 
might  have  been  misled,  mere  verbal  inac- 
curacies will  not  require  a  reversal. 
a.  TKe  Jury  cannot  be  permitted  to 
noualder  wlietlier  or  not  tlie  safest 
route  lor  tKe  erection  of  a  railroad 
was  selected  In  an  action  to  hold  the  com- 
pany liable  for  the  death  of  an  employee. 

5.  An  inntrnction  in  an  action  against 
a  railroad  company  for  the  death  of  an 
employee,  which  permits  the  Jury  to  con- 
sider the  question  of  the  safety  of  the  loca- 
tion of  the  road,  is  reversible  error,  although 
other  portions  of  the  charge  correctly  in- 
struct them  as  to  the  degree  of  care  which  it 
is  necessary  for  the  company  to  have  exer- 
cised. 

4.  An  exception  is  snflUcient  to  bringr  np 
for  review  a  portion  of  a  cliarve  to 
the  Jury  when  it  particularly  sets  out  the 
language  complained  of. 

ff.  An  agrent.  of  tlie  aro-vernment 
weatlier  bnrean  In  charge  of  a  particu- 
lar station  may  testify  as  to  whether  or  not 
the  rainfall  of  a  particular  day  was  excessive, 
from  knowledge  gained  by  an  examination  of 
the  records  of  the  station,  although  for  a 
poration  of  the  time  they  were  kept  by  his 
predecessor  in  office. 

6.  A  civil  engineer  may  srive  in  evi- 
dence his  opinion  respecting  the  proper 
slope  of  an  embankment  which  may  affect 
the  safety  of  a  railroad  track,  although  he 
has  no  acquaiutance  with  railroad  building 
if  he  has  knowledge  of  the  subject  derived 
from  study  of  works  of  civil  engineering,  and 
from  practical  experience  in  the  construction 
of  roads,  ditches,  and  canals. 

7.  Tlie  possibility  of  a  landslide  is  not 
sncb  a  fact  as  the  court  can  take  Ju- 
dicial notice  of,  or  resort  to  appropriate 
books  for  reference  to  enable  it  to  declare  the 
fact  as  conclusive  to  the  Jury. 

8.  A  civil  engineer  testifyinar  as  an  ex- 
pert may  refer  to  standard  works  upon  the 
subject  of  civil  engineering  as  corroborating 
bis  opinion. 

(May  25,   1003.)        ^ 

APPEAL  by  defendant  from  a  judjifment  of 
the  Circuit  Court  for  Clatsop  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate.     Reversed. 

Statement  by  Moore,  Ch.  J.: 

This  is  an  action  by  Ella  Scott,  as  admin- 
istratrix of  the  estate  of  W.  M.  Scott,  de- 
ceased, to  recover  damages  for  his  death, 
which  occurred  January  12,  1901,  while  in 
the  defendant's  employ  as  a  locomotive  en- 
gineer, and  is  alleged  to  have  been  caused  by 
its  negligence  in  constructing  its  railroad  too 
near  a  hillside,  -without  adopting  any  means 


to  prevent  a  slide,  and  in  not  properly 
watching  its  track,  so  as  to  discover  the 
danger  therefrom,  and  to  warn  the  deceased 
thereof.  The  answer,  after  denying  the  ma- 
terial allegations  of  the  complaint,  alleges 
that  the  day  the  accident  occurred  was  uu- 
ufiually  stormy,  the  rainfall  along  the  line 
of  the  defendant's  railway  being  the  heav- 
iest of  the  season;  that  for  more  than  two 
years  prior  thereto  Scott  had  been  in  its  em- 
ploy as  such  engineer,  was  acquainted  with 
the  road  and  the  construction  thereof,  and 
knew  the  nature,  formation,  and  character 
of  the  country  through  which  it  ext^ided, 
and  the  effect  of  rains  thereon ;  that  at  the 
point  where  he  lost  his  life  no  slide  had  ever 
occurred,  but  the  road  was  necessarily  con- 
structed through  a  mountainous  region, 
where  slides  frequently  happen  in  the  rainy 
season,  against  which  it  is  impossible  to 
guard,  which  fact  he  well  knew;  that,  dur- 
ing all  the  time  he  was  so  employed,  de- 
fendant kept  a  competent  track  walker  to 
examine  the  line  before  every  train  passed 
over  it,  who  immediately  preceded  the  train 
operated  by  Scott,  examined  the  track,  and 
found  no  obstruction  thereon;  that  it  was 
Scott's  duty  to  exercise  great  care  in  run- 
ning the  engine,  and  on  the  night  of  Jan- 
uary 12,  1901,  he  was  informed  that  slides 
might  possibly  occur,  in  consequence  of  the 
heavy  rainfall,  and  notified  to  proceed  with 
caution,  but,  not  heeding  the  direction,  he 
ran  the  engine  at  a  higher  rate  of  speed 
than  usual,  and  in  such  a  careless  manner 
that  he  could  not  stop  it  in  time  to  avoid 
the  disaster.  For  a  second  defense,  it  is 
alleged  that  Scott,  knowing  the  character  of 
the  road  and  the  effect  of  heavy  rains  there- 
on, assumed  the  danger  incident  thereto. 
The  reply  having  denied  the  material  alle- 
gations of  new  matter  in  the  answer,  a  trial 
was  had,  resulting  in  a  judgment  for  plain- 
tiff in  the  sum  of  $4,000,  and  the  defend- 
ant appeals. 

Messrs.  Fulton  Brothers,  for  appellant: 
It  was  error  to  admit  evidence  of  the  con- 
tents of  books  on  civil  engineering  as  to  what 
was  the  proper  slope. 

Ashworih  v.  Kittridge,  12  Cush.  193,  59 
Am.  Dec.  178;  Co7n.  v.  Sturtivanty  117  Mass. 
122,  19  Am.  Rep.  401;  Bloomington  r. 
Shrock,  110  111.  219,  51  Am.  Rep,  679;  Boyle 
V.  State,  67  Wis.  472,  15  N.  W.  827;  OaUa- 
gher  v.  Market  Street  R.  Co.  67  Gal.  13,  56 
Am.  Rep.  713,  6  Pac.  860;  Link  v.  Sheldon, 


ton  y.  Council  Bluffs,  36  L.  R.  A.  211,  and  Meers 
V.  New  York,  N.  H.  &  H.  R.  R.  Co.  56  L.  R.  A. 
884. 

As  to  admlsslhillty  of  scientific  books  and 
treatises,  see  Union  P.  R.  Co.  v.  Yates,  40  L.  R. 
A.  553.  and  note. 

As  to  admissibility  of  computations  of  expert 
62  L.  R.  A. 


made  from  books  which  are  themselves  Inad- 
missible, see  State  Bank  v.  Brown,  63  L.  R.  A 
513. 

As  to  reading  statistics  of  mechanical  experi- 
ments to  support  opinions  of  experts,  see  West- 
ern AsBur.  Co.  v.  J.  U.  Mohlman  Co.  40  L.  R.  A. 
56X.  Digitized  by  V^OOQlC 
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45  N.  Y.  S.  R.  165,  18  N.  Y.  Supp.  815;  Ulley 
V.  ParA;tn*an,91Cal.655,  27  Pac.  1091;  Burg 
V.  Chicago,  R,  I.  d  P.  R.  Co,  90  Iowa,  106, 
67  N.  W.  680;  Seliger  v.  Bastian,  06  Wis. 
521,  29  N.  W.  244;  McLean  v.  Schuyler 
Steam  TowBoat  Line,  52  Hun,  43,  4  N.  Y. 
Supp.  790. 

It  was  error  to  admit  evidence  of  the  cost 
of  constructing  appellant's  railroad. 

Barbour  County  v.  Horn,  48  Ala.  666; 
Higgina  v,  Cherokee  R.  Co.  73  Ga.  149; 
Hunt  V.  Chicago  d  N.  W.  R.  Co.  26  Iowa, 
363;  Hayca  v.  8t.  Louis  R.  Co.  15  Mo.  App. 
583. 

The  instruction  assumes  (1)  that  the 
track  was  improperly  located,  and  (2)  that 
there  were  **other  dangers  arising  from  the 
character  of  condition  of  the  slope,"  and 
that  Scott  had  no  knowledge  thereof.  It  was 
improper  for  the  court  to  so  assume. 

2  Enc.  PI.  &  Pr.  p.  116;  Patten  v.  yewell, 
SO  Ga.  271 ;  Winters  v.  Moiorer,  163  Pa.  238, 
29  Atl.  916;  Illinois  C.  R.  Co.  v.  Zang,  10 
111.  App.  594;  Michigan  S.  d  N.  I.  R.  Co.  v. 
Bhelton,  06  111.  424. 

Messrs.  George  Noland  and  Bennett  ft 
Sinnott,  for  respondent: 

An  expert  witness  may  be  permitted  to 
state  the  rules,  approved  and  adopted  by 
scientific  engineering,  for  the  construction  of 
slopes,  and  may  refer  generally  to  the  au- 
thorities from  which  his  conclusions  as  to 
such  rules  are  deduced. 

Central  R.  Co.  v.  Mitchell,  63  Ga.  173; 
Western  Assur.  Co.  v.  J.  H.  Uohlman  Co. 
40  L.  R.  A.  561,  28  0.  C.  A.  157,  51  U.  S. 
App.  577,  83  Fed.  811;  Collier  v.  Simpson,  5 
Car.  4  P.  73;  Blair  v.  Madison  County,  81 
3owa,  313,  46  N.  W.  1094;  Barrows  v.  Dovms, 
9  R.  I.  446;  Nelson  v.  Bridport,  8  Beav. 
527;  Carter  v.  State,  2  Ind.  617;  1  Wharton, 
Ev.  §  438;  Lawson,  Expert  k  Opinion  Ev. 
let  ed.  p.  176;  State  v.  Baldwin,  36  Kan.  17, 
12  Pac.  318. 

The  rainfall  in  any  given  locality  may  be 
shown  by  the  record  of  government  observa- 
tions, and  in  such  cases  the  record  itself  does 
not  have  to  be  introduced  in  evidence. 

De  Annond  v.  Neasmith,  32  Mich.  231; 
Sisson  V.  Cleveland  d  T.  R.  Co.  14  Mich.  489, 
90  Am.  Dec.  252. 

If  any  part  of  an  instruction  is  correct  a 
^neral  exception  will  not  be  sufficient,  but 
the  particular  part  complained  of  must  be 
pointed  out. 

Murray  v.  Murray,  6  Or.  22 ;  Salomon  v. 
Cress,  22  Or.  178,  29  Pac.  439;  Langford  v. 
Jones,  18  Or.  307,  22  Pac.  1064;  McDonough 
V.  Great  Northern  R.  Co.  15  Wash.  260,  46 
Pac.  334:  McKinstry  v.  Clark,  4  Mont.  370 
1  Pac.  764;  Hicks  v.  Coleman,  25  Cal.  14G. 
85  Am.  Dec.  103;  MoAlister  v.  Long,  ZZ  Or. 
368,  54  Pac.  194. 
62  L.  R.  A. 


Moore,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  by  defendant's  counsel 
that  the  court  erred  in  instructing  the  jury 
as  follows:  "The  railroad  company  has  a 
right  to  locate  its  road,  in  a  general  way, 
upon  any  route  it  may  deem  fit,  but,  in 
making  a  specific  location  at  any  particular 
point,  it  should  use  due  care  to  provide  a 
safe  place  for  its  employees  to  work;  and  if 
it  construct  its  road  in  a  place  that  is  man- 
ifestly dangerous,  when,  with  reasonable 
care  and  slight  expense,  it  could  just  as 
well  be  constructed  in  a  perfectly  safe  place, 
a  few  feet  to  one  side,  that  may  be  negli- 
gence, which  you  would  have  a  right  to 
consider  in  determining  the  degree  of  dili- 
gence and  care  defendant  should  have  exer- 
cised in  watching,  inspecting,  and  protect- 
ing its  road,  and  its  employees  thereon." 
To  render  the  application  of  this  part  of 
the  charge  intelligible,  a  brief  statement  of 
the  facts  involved  is  deemed  essential.  The 
bill  of  exceptions  discloses  that  plaintiff 
introduced  testimony  tending  to  show  that 
the  defendant  constructed  a  railway  from 
Goble  to  Astoria,  and  operates  trains  there- 
on, and  also  over  the  line  of  the  Northern 
Pacific  Railway  Company  from  Goble  to 
Portland.  The  defendant's  road  near  Bug- 
by,  for  about  half  a  mile,  is  built  along 
the  south  bank  of  the  Columbia  river,  about 
00  feet  from  a  cliiT  of  basaltic  rock,  the  dis- 
integration of  which,  and  the  dibris  carried 
over  the  precipice  by  surface  water,  formed 
a  slope  of  about  45  degrees,  extending  from 
the  face  of  the  crag  to  a  line  parallel  with, 
and  about  6  feet  from,  the  track.  This  in- 
cline was  originally  covered  with  brush  and 
trees,  which  were  cut  down  when  the  rail- 
road was  built,  and  their  stumps  and  roots 
had  rotted.  In  the  rainy  season,  consider- 
able water  flows  over  the  precipice  at  this 
point;  but,  there  being  no  ditch  to  carry  it 
off,  the  earth  and  debris  composing  the  ac- 
clivity becomta  saturated  therewith.  Slides 
have  occurred  in  the  immediate  vicinity  pri- 
or and  subsequent  to  the  building  of  the 
road,  but  the  defendant  made  no  attempt  to 
carry  away  the  material  of  the  slope,  or  to 
build  retaining  walls.  The  track  walker, 
whose  duty  it  was  to  inspect  the  line  near 
Bugby,  was  obliged  to  examine  a  section 
of  8  miles,  and,  to  avoid  being  run  down, 
was  compelled  to  start  on  his  velocipede 
thirty  minutes  before  train  time,  according 
to  schedule;  and  as  the  train  was  half  an 
hour  late  on  the  evening  of  January  12, 
1901,  no  watchman  had  passed  over  the 
track  at  that  point  within  an  hour  of  the 
train's  arrival.  Some  time  after  the  track 
walker  passed  Bugby,  a  slide  occurred,  the 
rocks  and  earth  lodging  upon  the  track; 
and  at  about  10  o'clock  that  nighD( 
35 
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comotive  driven  by  Scott,  and  drawing  a 
passenger  train,  ran  into  the  obstruction, 
throwing  the  engine  into  the  river,  whereby 
he  was  drowned. 

It  is  argued  by  defendant's  counsel  that 
the  court,  in  the  instruction  complained  of, 
told  the  jury,  in  effect,  that,  if  the  defend- 
ant could  have  located  its  road  "in  a  per- 
fectly safe  place,"  but  neglected  to  do  so, 
a  higher  degree  of  care  in  operating  it  was 
demanded  than  in  case  they  should  find  that 
such  place  could  not  have  been  discovered 
"a  few  feet  to  one  side;"  that,  though  the 
defendant  might  select  the  location  of  its 
road,  it  exercised  the  right  to  do  so  at  its 
peril,  and  if  a  safer  route  than  that  chosen 
could  have  been  discovered,  but  was  not 
found,  a  different  measure  of  care  was  re- 
quired "in  watching,  inspecting,  and  pro- 
tecting jts  road  and  employees;"  that  the 
degree  of  care  imposed  upon  the  defendant 
depended  upon  the  wisdom  exercised  in  lo- 
cating its  road ;  and  that  a  jury,  and  not  a 
railroad  company,  are  the  judges  of  where 
a  line  of  railway  shall  be  specifically  lo- 
cated. Plaintiff's  counsel  maintain,  howev- 
er, that  the  exceptions  taken  to  the  instruc- 
tions were  general,  and  did  not  point  out 
any  particular  part  thereof  of  which  the 
defendant  complained,  and  that  the  charge 
should  be  considered  in  its  entirety,  and, 
when  so  construed,  any  seeming  inconsisten- 
cy therein  is  rendered  harmless.  In  con- 
struing the  language  employed  by  courts 
in  charging  juries  in  this  state,  a  very  lib- 
eral policy  has  been  pursued;  the  rule  be- 
ing that,  in  considering  a  single  instruc- 
tion, the  entire  charge  must  be  viewed,  and, 
unless  it  appears  that  the  jury  were  or 
might  have  been  misled,  mere  verbal  inac- 
curacies will  not  be  sufficient  cause  for  re- 
versal. Matlock  V.  Wheeler,  29  Or.  64,  40 
Pac.  6,  43  Pac.  867;  Smitaon  v.  Southern 
P.  Co.  37  Or.  74,  60  Pac.  907;  Farmera' 
yat.  Bank  v.  Woodell,  38  Or.  294,  61  Pac. 
837,  65  Pac.  520.  The  court,  in  other  parts 
of  its  charge,  correctly  instructed  the  jury 
that  it  was  incumbent  upon  the  defendant 
to  exercise  only  reasonable  and  ordinary 
care;  saying  in  one  instance:  "It  is  suffi- 
cient to  defeat  the  right  of  the  plaintiff 
to  recover  in  this  case  that  you  should  find 
from  the  (fvidcnce  that  defendant  exercised 
such  care  as  is  common  and  usual  under 
like  circumstances  and  conditions,  under 
prudent  management."  We  think  that,  not- 
withstanding the  cliarge,  as  a  whole,  cor- 
rectly informed  the  jury  of  the  degree  of 
care  required  of  the  defendant  in  operating 
its  road,  the  instruction  complained  of 
might  have  misled  them,  for  it  seems  to 
assume  that  negligence  could  be  predicated 
upon  the  defendant's  original  location  of  the 
road.  So  many  elements  are  to  be  consid- 
62  L.  R.  A. 


ered  in  locating  a  railway,  as  factors  in  its 
construction  and  operation,  that  its  per- 
manent establishment  must  necessarily  be 
left  to  its  builders.  To  shorten  distance,  to 
increase  speed,  and  to  cheapen  the  cost  of 
transportation  of  passengers  and  freight^ 
railroad  companies  must  occasionally  cut 
long  tunnels,  build  high  trestles,  and  erect 
massive  bridges,  which  might  possibly  be 
avoided  in  many  instances  by  pursuing  more 
circuitous  routes.  The  demands  of  com- 
merce necessitate  the  construction  of  rail- 
ways JYi  the  places  and  manner  indicated, 
and  their  location  can  never  become  a  ques- 
tion to  be  submitted  to  a  jury,  for,  if  they 
could  find  that  a  certaiu  line  should  have 
been  deflected  a  "few  feet  to  one  side"  of 
that  detei-mined  upon  by  a  railway  company, 
where  would  be  the  limit  to  their  power? 
The  question  to  be  determined  by  the  jury 
was  whether  the  defendant  had  exercised 
the  degree  of  care  that  the  law  enjoins, 
which  is  measured  by  the  extent  of  danger 
incident  to  the  building  and  operating  of 
its  road  on  the  line  selected,  and  not  by 
considering  whether  a  safer  location  might 
possibly  have  been  made  elsewhere.  We 
think  the  instruction  complained  of  is  man- 
ifestly erroneous,  and  might  have  misled 
the  jury,  by  permitting  them  to  consider 
as  negligence  the  location  of  the  road  in  the 
particular  place  in  which  it  was  built, 
though  the  court,  in  other  parts  of  its 
charge,  correctly  instructed  them  as  to  the 
degree  of  care  which  it  was  necessary  for 
the  defendant  to  exercise. 

The  remaining  question,  on  this  branch  of 
the  case,  is  whether  the  exception  is  suffi- 
cient to  bring  up  for  review  the  error  relied 
upon.  The  bill  of  exceptions  shows  that, 
at  the  conclusion  of  the  charge  to  the  jury, 
defendant's  counsel  excepted  to  the  part 
thereof  hereinbefore  quoted,  particularly  set- 
ting out  the  language  complained  of.  An 
exception  to  a  charge  is  sufficient  when  it 
distinctly  points  out  the  particular  parts 
to  which  it  is  directed.  Langford  v.  Jones, 
18  Or.  307,  22  Pac.  1064;  McAlister  v.  Long, 
33  Or.  368,  54  Pac.  194.  Under  the  rule 
announced  in  those  cases,  we  think  the  ex- 
ception adequate  to  challenge  that  part  of 
the  charge  of  which  the  defendant  com- 
plains. 

In  view  of  a  new  trial,  it  is  deemed  prop- 
er at  this  time  to  consider  other  alleged  er- 
rors which  it  is  claimed  by  defendant's 
counsel  the  court  committed. 

At  the  trial,  plaintiff's  counsel,  desiring 
to  show  that  the  rainfall,  on  the  day  Scott 
lost  his  life,  was  not  imusual,  but  such  as 
might  rea&onably  have  been  anticipated,  and 
the  effects  thereof  guarded  against  by  the 
defendant  when  building  its  road,  called  B. 
Johnson,  who.  '%,^^}^^'i^^^  ^^ 
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Weather  Bureau,  testified  that  it  was  in- 
cumbent upon  him  to  keep  a  record  of  the 
rainfall  in  that  city;  and,  producing  a  book 
containing  such  record,  he  stated  that  on 
January  12,  1901,  2.72  inches  of  water  fell 
in  the  twenty-four  hours  ending  at  5  o'clock 
p.  u.  of  that  day,  which  was  the  greatest 
daily  rainfall  that  winter.  He  was  then  per- 
mitted to  state,  over  defendant's  objection 
and  exception,  that  such  quoatity  was  less 
than  the  average  excessive  daily  precipita- 
tion, which  was  3.30  inches;  giving  the 
date  and  quantity  of  water  that  had  fallen 
on  the  day  of  the  greatest  rainfall  during 
ten  years,  and  also  the  average  annual  rain- 
fall for  eighteen  years. preceding  1901.  The 
witness,  upon  cross-examination,  having 
stated  that  the  book  to  which  he  referred 
wa*  kept,  prior  to  March,  1897,  by  his 
predecessors,  defendant's  counsel  thereupon 
moved  to  strike  out  those  parts  of  his  testi- 
mony that  related  to  the  average  rainfall 
and  to  the  entries  made  in  the  record  prior 
to  his  assuming  charge  of  the  office,  on  the 
^ound  that  they  were  hearsay  and  not 
based  upon  his  personal  knowledge.  John- 
son having  been  permitted  further  to  testi- 
fy, in  answer  to  questions  asked  by  plain- 
tiflf's  counsel,  that  the  book  to  which  he  re- 
ferred was  an  official  government  record, 
compiled  from  smaller  books  in  his  office, 
the  motion  was  denied,  and  an  exception  al- 
lowed. The  book  kept  by  the  agents  of 
the  Weather  Bureau  at  Astoria  not  having 
been  offered  in  evidence,  it  could  only  have 
been  used  to  refresh  the  memory  of  the  wit- 
ness by  an  examination  of  entries  made 
therein  by  him,  or  by  another  under  his  di- 
rection; and,  this  being  so,  could  he  testify 
concerning  any  memoranda  made  prior  to 
his  taking  charge  of  the  office?  The  rule 
is  well  settled  that  a  record  kept  by  a  per- 
son employed  in  the  signal  service  of  the 
United  States,  whose  public  duty  it  is  to 
record  truly  the  tacts  therein  stated,  is  ad- 
missible in  evidence  to  prove  such  facts. 
Knott  V.  Raleigh  d  Q,  R.  Co.  98  N.  C.  73,  3 
S.  E.  735;  Chicago  d  N.  R.  Co.  v.  Trayea, 
17  111.  App.  136;  MoM-e  v.  H.  Gaus  d  Sons 
Mfg.  Co.  113  Mo.  98,  20  S.  W.  975;  Evans- 
ton  V.  Gunn,  99  U.  S.  660,  25  L.  ed.  306.  So, 
too,  the  record  of  the  weather,  kept  for  a 
number  of  years  at  a  state  public  institu- 
tion, is  admissible  to  prove  the  meteorolog- 
ical condition  of  the  atmosphere.  De  Ar- 
mond  T.  Neaamith,  32  Mich.  231;  Hart  v. 
Walker,  100  Mich.  406,  59  N.  W.  174.  In 
Willis  V.  Lance,  28  Or.  371,  43  Pac.  384, 
487,  an  agent  of  the  Weather  Bureau  was 
permitted  to  testify  concerning  the  direc- 
tion and  velocity  of  the  wind,  from  a  record 
made  in  his  office  by  an  automatic  register. 
So,  too,  in  State  v.  McDaniel,  39  Or.  161, 
65  Pac.  520,  it  was  held  that  the  testimony 
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of  an  officer  of  the  city  fire  department  that 
the  fire  bell  did  not  ring  on  a  certain  night 
before  12  o'clock,  basing  his  knowledge  on 
the  fact  that  the  automatic  indicator  of  the 
department  did  not  register  a  ringing  of  the 
bell,  was  competent.  It  is  possible,  how- 
ever, that  the  record  made  by  automatic 
registers  may  have  consisted  in  hieroglypli- 
ics,  which,  if  offered  in  evidence,  could  not 
have  been  understood  by  the  jury;  thereby 
rendering  the  testimony  of  the  officers,  who 
possessed  a  knowledge  of  the  symbols  used, 
necessary  to  explain  their  meaning.  If  this 
be  so,  the  decisions  in  the  last  two  cases 
are  not  controlling  in  the  case  at  bar,  and 
the  legal  principle  involved  must  be  con- 
sidered in  the  nature  of  res  nova.  The  ad- 
judicated cases  sustain  the  rule  that  the  best 
obtainable  evidence  should  be  adduced  to 
prove  every  disputed  fact  {Mooney  v.  Hol- 
comh,  15  Or.  639,  16  Pac.  716);  the  pre- 
sumption being  that  higher  evidence  would 
be  adverse,  from  inferior  being  produced. 
Bellinger  &  Cotton's  Codes  &  Statutes,  § 
788,  Bubd.  0.  The  rule  rejecting  secondary 
evidence  of  a  writing  is  subject,  among  oth- 
ers, to  the  exception  that,  when  the  orig- 
inals consist  of  numerous  accounts,  or  oth- 
er documents,  which  cannot  be  examined 
in  court  without  great  loss  of  time,  and  the 
evidence  sought  from  them  is  only  the  gen- 
eral result  of  the  whole,  oral  evidence  there- 
of is  admissible.  Id.  8  703,  subd.  5.  It  will 
be  remembered  that  the  witness  had  with 
him  a  book  showing  the  quantity  of  rain 
that  had  fallen  at  Astoria  each  day  for 
eighteen  years;  and,  courts  being  obliged 
to  take  judicial  notice  of  the  laws  of  na- 
ture (Id.  §  720),  it  requires  no  proof  to 
show  that  such  a  record,  in  this  state,  would 
contain  so  many  entries  that  an  examination 
of  each  would  have  occasioned  great  loss 
of  time  to  the  court;  and,  as  only  the  gen- 
eral result  of  the  whole  was  desired,  we  be- 
lieve that  the  testimony  objected  to  was  ad- 
missible, under  the  exception  mentioned. 
The  record  of  the  meteorological  observa- 
itions  at  Astoria,  prior  to  March,  1897,  was 
made  by  Johnson's  predecessors ;  but,  as  offi- 
cial duty  is  presumed  to  have  been  regularly 
performed,  the  entries  noted  in  the  book 
produced  by  the  witness  must  be  treated 
as  prima  facie  correct.  In  Evanston  v. 
Gunn,  99  U.  S.  660,  25  L.  ed.  306,  supra, 
Mr.  Justice  Strong,  commenting  upon  this 
subject,  says:  "Extreme  accuracy  in  all  such 
observations,  and  in  recording  them,  is  de- 
manded by  the  rules  of  the  signal  service, 
and  it  is  indispensable,  in  order  that  they 
may  answer  the  purposes  for  which  they  are 
required.  They  are,  as  we  have  seen,  of  a 
public  character,  kept  for  public  purposes, 
and  so  immediately  before  the  eyes  of  the 
community  that  iuaccusficies,  if  they  should 
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exist,  could  hardly  escape  exposure."  In 
view  of  the  public  character  of  the  entries, 
and  the  presumption  of  their  verity,  the 
witness  was  undoubtedly  competent  to  state 
the  general  result  of  the  whole  record  from 
an  inspection  thereof  for  the  time  embraced 
in  the  questions  asked,  though  all  such  en- 
tries were  not  made  during  his  term,  for,  as 
he  was  an  expert  in  the  manner  of  keeping 
.  the  book  produced,  he  was  qualified,  and 
could  therefore  testify  as  to  the  result  of 
his  examination  and  investigation.  State 
V.  Reinhart,  26  Or.  466,  38  Pac.  822;  Salem 
Traction  Co.  v.  Anson,  41  Or.  662,  67  Pac. 
1015,  69  Pac.  675. 

W.  J.  Roberts,  as  plaintiff's  witness,  hav- 
ing testified  that  he  was  a  graduate  of  the 
University  of  Oregon,  and  also  of  the  Mas- 
sachusetts Institute  of  Technology,  where  he 
took  a  course  in  civil  engineering,  which 
branch,  including  the  science  of  railroad 
construction,  he  was  engaged  in  teaching  at 
the  Agricultural  College  and  School  of 
Science  at  Pullman,  Washington;  that  he 
had  practised  civil  engineering  fourteen 
years,  and,  though  he  had  never  been  ac- 
tively engaged  in  railroad  building,  he  had 
constructed  roads,  irrigating  ditches,  canals, 
and  other  works  requiring  the  construction 
of  slopes;  that  he  "was  acquainted  with  the 
approved  methods  of  civil  engineers  in  re- 
lation to  the  construction  of  railroads  and 
embankments ;  that,  having  visited  the  place 
where  Scott  lost  his  life,  he  measured  the 
slope  from  its  foot,  at  a  point  6  feet  from 
the  track,  to  the  bluff,  and  found  it  to  be 
105  feet,  and  its  angle,  where  the  surface 
was  undisturbed  by  the  slide,  46  degrees, — 
was  permitted,  over  defendant's  objection 
and  exception,  to  state  that  there  are  cer- 
tain standard  slopes,  approved  by  civil  en- 
gineers, that  are  applicable  to  all  kinds  of 
known  earth;  to  detail  the  degrees  of  in- 
clination recommended  by  a  majority  of 
such  engineers  for  the  construction  of  slopes 
in  shallow  or  deep  cuts,  and  in  cohesive  or 
immiscible  soils;  and  to  give  the  names 
of  several  authors  whose  works  on  civil  en- 
gineering coincided  with  his  opinion.  The 
admission  of  the  testimony  so  objected  to 
presents  the  question  whether  a  witness  who 
has  no  actual  experience  in  railroad  build- 
ing, and  whose  knowledge  thereof  is  derived 
from  the  study  of  works  on  civil  engineer- 
ing, is  competent  to  express  an  opinion  up- 
on the  degree  of  inclination  of  earthwork; 
and,  if  so,  can  he  properly  refer  to  the  au- 
thors whose  works  on  the  subject  corrobo- 
rate his  opinion  ?  In  Boyle  v.  State,  57  Wis. 
472.  46  Am.  Rep.  41,  15  N.  W.  827,  one 
Dr.  Cody,  in  answer  to  a  hypothetical  ques- 
tion, was  permitted,  over  objection  and  ex- 
ception, to  state  that  in  his  opinion  a  cer- 
tain person  had  died'from  asphyxia;  saying, 
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however,  that  his  conclusion  was  based  upon 
information  derived  from  the  perusal  of 
medical  books;  that  he  had  never  seen  a  case 
of  death  from  strangulation,  and  did  not 
know,  from  experience,  its  post  mortem  in- 
dications. He  was  also  permitted  to  be  in- 
terrogated as  follows:  "Do  you  know, 
from  books  or  otherwise,  whether  death  is 
ever  produced  from  strangulation  without 
leaving  marks  upon  the  throat;  that  is, 
your  own  personal  observation  I"  to  which 
he  replied: 

In  Taylor's  Jurisprudenoe  such  cases  are 
recorded. 

Q.  In  standard  medical  works! 
A,  Yes,  sir. 

In  that  case,  the  defendant  having  been 
convicted,  the  judgment  on  appeal  was  re- 
versed ;  the  court  holding  that  an  error  was 
committed  in  permitting  an  expert  to  tes- 
tify as  to  statements  contained  in  medical 
books;  Mr.  Justice  Taylor  saying:  "The 
palpable  error  in  permitting  Dr.  Cody  [to 
answer  the  questions  hereinbefore  detailed] 
is  apparent  from  the  fact  that  he  testified 
on  the  stand  that  he  had  no  personal  knowl- 
edge on  the  subject  he  was  testifying  about." 
A  new  trial  having  been  granted,  the  defend- 
ant was  reconvicted,  and  appealed;  and,  in 
aflirming  the  judgment,  Mr.  Chief  Justice 
Cole,  referring  to  the  examination  of  medi- 
cal witnesses,  says:  "They  testified  as  to 
facts  within  their  personal  knowledge;  al- 
so, probably,  to  matters  derived  from  pro- 
fessional study  and  experience.  We  suppose 
they  could  give  their  opinion  as  to  the  cause 
of  the  death  of  the  deceased.  .  .  .  W^hen 
this  case  was  here  before,  we  did  not  intend 
to  lay  down  any  new  rule  as  to  expert  tes- 
timony, and  certainly  did  not,  as  an  examin- 
ation of  the  opinion  of  Mr.  Justice  Taylor 
will  show."  Boyle  v.  State,  61  Wis.  440,  21 
N.  W.  289.  In  Soquet  v.  State,  72  Wis.  659, 
40  N.  W.  391,  it  was  held,  however,  that  a 
physician  could  not  testify  as  an  expert  as 
to  symptoms  of  arsenical  poisoning,  if  his 
knowledge  of  the  subject,  had  been  obtained 
wholly  from  medical  or  scientific  books  or 
medical  instruction,  and  not  from  person- 
al observation  or  experience.  Mr.  Justice 
Orton,  referring  to  the  admission  of  the 
testimony  of  physicians  whose  knowledge  of 
the  symptoms  of  arsenical  poisoning  was  de- 
rived solely  from  medical  or  scientific  books 
and  from  medical  instruction,  says:  "In 
receiving  their  testimony,  the  court  com- 
mitted and  repeated  the  very  error  by  rea- 
son of  which  the  judgment  in  the  case  of 
Boyle  V.  State,  67  Wis.  472,  46  Am.  Rep. 
41,  15  N.  W.  827,  was  reversed."  See  also 
Zoldoake  v.  State,  82  Wis.  580,  52  X.  W. 
778.     In  State  v.  Simonis,  39  Or.   Ill,  65 
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Pae.  595,  Mr.  Chief  Justice  Bean  calls  atten- 
tion to  the  rule  adopted  in  Wisconsin,  and 
says:  "But  in  an  equally  well  considered 
opinion  hy  the  supreme  court  of  Michigan 
{People  V.  Thacher,  108  Mich.  652,  66  N. 
W.  5G2),  it  is  held  that  a  practising  phy- 
sician, who  is  a  graduate  of  a  reputable 
medical  college,  and  who  has  sufficiently 
qualified  himself  to  have  a  definite  opinion 
of  his  own,  may  testify  as  an  expert  on  the 
subject  of  poisoning,  though  it  is  not  shown 
that  he  has  had  any  experience  in  such 
cases."  We  believe  the  Michigan  rule  is 
founded  upon  better  reason  and  supported 
by  a  greater  weight  of  authority  than  that 
announced  by  the  supreme  court  of  Wiscon- 
sin. See,  upon  this  subject,  Gillett,  Indi- 
rect &  Collateral  Ev.  $  209 ;  Rogers,  Expert 
Testimony,  2d  ed.  §  1 ;  Citizens'  Oaslight  rf 
Heating  Co.  v.  O'Brien,  118  111.  174,  8  N. 
E.  310;  Carter  v.  State,  2  Ind.  617;  Ft. 
TTayne  v.  Coomhs,  107  Ind.  75,  57  Am.  Rep. 
82,  7  X.  E.  743;  State  v.  Tevrell,  12  Rich. 
L.  321.  An  expert  is  a  person  who  is  so 
qualified,  either  by  actual  experience  or  by 
such  careful  study,  as  to  enable  him  to  form 
a  definite  opinion  of  his  own  respecting  any 
division  of  science,  branch  of  art,  or  depart- 
ment of  trade,  about  which  persons  hav- 
ing no  particular  training  or  special  study 
are  incapable  of  forming  accurate  opinions 
or  of  deducing  correct  conclusions.  State  v. 
Anderaouy  10  Or.  448;  Farmers*  Nat.  Bank 
V.  Woodell,  38  Or.  294,  61  Pac.  837,  65  Pac. 
520;  State  v.  Simonis,  39  Or.  Ill,  65  Pac. 
595.  Though  Roberts  had  no  acquaintance 
with  railroad  building,  his  knowledge  of  the 
subject,  derived  from  study  of  works  on  civ- 
il engineering,  and  his  experience  in  con- 
structing roads,  irrigating  ditches,  and  ca- 
nals, undoubtedly  qualified  him  to  express 
an  opinion  respecting  the  "approved"  slope 
of  an  embankment.  Central  R.  Co.  v.  Mit- 
chell, 63  Ga.  173. 

Whatever  the  rule  may  have  been,  it  is 
row  almost  universally  conceded  that  medi- 
eil  books  cannot,  over  the  objection  of  the 
adverse  party,  be  introduced  in  evidence  to 
prove  any  statement  contained  therein. 
Bloomington  v.  Shrock,  110  111.  219,  51  Am. 
Rep.  679;  Com.  v.  Sturiivant,  117  Mass. 
122,  19  Am.  Rep.  401;  Burg  v.  Chicago,  R. 
I.  d  P.  R.  Co.  90  Iowa,  106,  57  N.  W.  680; 
Link  V.  Sheldon,  45  N.  Y.  S.  R.  165,  18  N. 
Y.  Supp.  815;  Lilley  v.  Parkinson,  91  Cal. 
055,  27  Pac.  1091.  The  reasons  usually  as- 
signed for  the  rejection  of  such  a  work 
are  that  the  statements  which  it  contains 
lack  the  solemnity  of  a  judicial  oath;  that 
the  author,  not  being  present,  cannot  be 
cross-examined;  that,  if  he  could  be  called 
upon  to  state  the  grounds  of  the  opinions 
so  announced,  he  might  change  or  modify 
them;  that  several  recognized  "schools"  of 
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medicine  exist,  that  materially  differ  in 
theory  and  practice;  that  the  language  used 
in  medical  books  is  technical,  and  not  ca- 
pable of  being  understood  by  ordinary  per- 
sons; and  that  the  practice  of  medicine  and 
surgery  is  changing,  so  that  what  was  for- 
merly regarded  by  the  profession  as  settled 
has  become  in  many  instances  obsolete,  or 
superior  methods  or  more  efficacious  reme- 
dies have  been  substituted  therefor.  Ash- 
worth  V.  Eittridge,  12  Cush.  193,  59  Am. 
Dec.  178;  Oallagher  v.  Market  Street  R.  Co. 
67  Cal.  13,  56  Am.  Rep.  713,  6  Pac.  869.  His- 
torical works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by 
persons  indifferent  between  the  parties,  are 
primary  evidence  of  facts  of  general  noto- 
riety and  interest.  Bellinger  &  Cotton's 
Codes  &  Statutes,  f  770.  There  are  certain 
facts,  constituting  a  species  of  evidence  ( Id. 
§  680),  of  such  general  notoriety  that  they 
are  assumed  to  be  already  known  to  the 
court,  and  no  evidence  thereof  need  be  pro- 
duced. Id.  §  719.  In  all  cases  in  which  ju- 
dicial notice  of  facts  may  be  taken  by  the 
court,  if  it  is  not  sufficiently  advised  there- 
on, it  may  resort  for  its  aid  to  appropriate 
books  or  documents  for  reference  (Id.  | 
720),  and  declare  its  knowledge  to  the  jury 
who  are  bound  to  accept  it  as  conclusive 
(Id.  §  136;  State  v.  Magers,  35  Or.  520,  57 
Pac.  197).  Though  a  court  must  take  ju- 
dicial notice  of  the  laws  of  nature  (Bellin- 
ger &  Cotton's  Codes  &  Statutes,  $  720), 
the  probability  of  a  landslide  is  not  such 
a  fact  as  a  resort  to  appropriate  books 
would  enable  the  court  to  declare  as  con- 
clusive to  the  jury.  In  determining  the 
angle  of  repose  of  an  embankment,  the  pos- 
sibility of  a  slide  depends  upon  the  char- 
acter of  the  material,  the  climatic  influences 
thereon,  and  so  many  other  elements,  that  it 
cannot  be  said,  as  a  matter  of  law,  to  be 
a  fact  of  "general  notoriety  and  interest," 
so  as  to  render  books  on  civil  engineering 
primary  evidence  thereof.  Id.  $  770;  Oal- 
lagher V.  Market  Street  R.  Co.  67  Cal.  13, 
56  Am.  Rep.  713,  6  Pac.  869.  These  bpoks 
not  being  admissible  upon  either  of  the 
grounds  stated,  the  question  to  be  consid- 
ered is  whether  the  court  erred  in  permit- 
ting the  witness  to  refer  to  them  as  tending 
to  corroborate  his  opinion.  In  Collier  v. 
Simpson,  5  Car.  &  P.  73,  decided  at  nisi 
prius  in  1831,  it  was  held  by  Mr.  Chief  Jus- 
tice Tindal  that,  though  medical  books  which 
were  stated  by  expert  witnesses  to  be  stand- 
ard authority  in  that  profession  could  not 
be  offered  in  evidence  to  prove  any  facts 
liierein  stated,  such  witnesses  might  be 
asked  their  judgment,  and  the  grounds 
tliereof,  which  might  in  some  'degree  be 
founded  on  such  books,  as  a  part  of  their 
general  knowledge.     In   Central  R3&Q\^ 
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Mitchell,  03  Ga.  173,  an  engineer,  having 
been  injured  in  a  slide  of  earth  upon  a  rail- 
road track,  instituted  an  action  to  recover 
the  damages  sustained,  and  called  a  civil 
engineer,  who  testified  in  relation  to  the 
character  of  the  cut  where  the  slide  oc- 
curred, the  effect  of  water  upon  the  mate- 
rial, as  tending  to  disturb  it,  and  gave  the 
angle  of  the  steepest  slope  for  which  he 
knew  any  authority;  saying:  "The  rules 
for  construction  of  cuts,  etc.,  which  I  have 
given,  are  found  in  books  on  engineering. 
I  give  these  rules  solely  from  what  I  recol- 
lect of  the  books.  These  rules  are  found  in 
Mahan,  Gillespie,  and  Gilmore,  and  many 
others.''  The  plaintiff  having  secured  a 
judgment,  Mr.  Justice  Jackson,  speaking  for 
the  court,  in  affirming  it,  says,  concerning 
the  testimony  of  the  civil  engineer:  "The 
expert  was  competent  to  testify.  Every  ex- 
pert derives  much  of  his  knowledge  from 
books  as  well  as  from  experience,  and  can 
give  his  opinion  based  upon  the  knowledge 
acquired  from  both  sources."  In  Western 
Assur.  Co,  v.  J,  H,  Mohlman  Co,  40  L.  R.  A. 
561,  28  C.  C.  A.  157,  51  U.  S.  App.  577,  83 
Fed.  811,  upon  an  issue  as  to  whether  a 
building  in  which  insured  property  was  con- 
fined fell  before  a  conflagration,  or  as  a  re- 
sult of  the  fire,  it  was  held  that  a  civil  en- 
gineer, testifying  as  an  expert,  may  read  in 
support  of  his  opinion  excerpts  from  engineer- 
ing books,  recognized  as  standard  authorities, 
giving  the  tabulated  results  of  tests  made  to 
determine  the  strength  and  resisting  power 
of  timbers  of  the  kind  used  in  the  construc- 
tion of  the  building;  the  court  saying: 
"The  general  proposition  that  scientific 
*  books  are  not  to  be  read  in  evidence  is  a 
familiar  one,  and  many  citations  from  text 
writers  and  reported  cases  are  found  in  the 
brief  of  the  plaintiff  in  error.  Nearly  all 
the  reported  cases  deal  with  medical  works, 
and  most  excellent  reasons  for  the  applica- 
tion of  the  general  rule  in  such  cases  may 
be  fovnd  therein.  But  the  rule  is  not  of 
universal  application.  It  would  be  a  re- 
proach to  the  administration  of  the  law  if 
it  were  so.  Records  of  observations  are  un- 
doubtedly secondary  evidence,  but,  if  all 
such  records  were  excluded  from  the  sources 
of  knowledge  available  to  a  court  of  justice, 
it  would  frequently  find  itself  unable  to  ob- 
tain information  which  was  open  to  every 
individual  in  the  community.  It  has  been 
held  repeatedly  that  standard  life  and  an- 
nuity tables,  showing  at  any  age  the  prob- 
able duration  of  life,  are  competent  evi- 
dence {Vicfcshurg  d  M.  R.  Co,  v.  Putnam, 
118  U.  S.  554,  30  L.  ed.  258,  7  Sup.  Ct.  Rep. 
1 ) ;  and  ypt  these  tables  show  merely  the 
deductions  from  records  of  past  transac- 
tions, when  neither  the  record  of  the  trans- 
actions nor  the  individual  who  has  worked 
62  L.  R.  A. 


out  the  deductions  is  called  to  testify  to  the 
accuracy  of  his  work,  or  to  the  conditions 
under  which  it  was  performed.  So,  too,  al- 
manacs, astronomical  calculations,  tables  of 
logarithms,  interest  tables,  weather  reports, 
tables  of  the  rise  and  fall  of  the  tide,  have 
been  admitted  in  evidence."  A  text  writer 
discussing  this  subject,  says:  "Even  by 
those  courts  who  have  been  most  resolute  in 
excluding  such  works  when  offered  substan- 
tively, it  is  agreed  that  an  expert  may  show 
that  his  views  are  sustained  by  standard  a^i- 
thorities  in  his  profession."  Wharton,  Ev. 
§  438.  This  author  further  says:  "It  has, 
indeed,  been  held  that  an  expert^  when 
called  to  state  the  sense  of  his  profes- 
sion on  a  particular  topic,  may  cite  author- 
ities as  agreeing  with  him."  Id.  §  666.  Prof. 
Lawson,  in  his  work  on  Expert  &  Opinion 
Evidence,  p.  176,  says:  "Notwithstanding 
the  inadmissibility  of  the  books  themselves, 
the  opinions  contained  in  them  may  go  to 
the  jury  through  the  mouth  of  a  witness, 
— an  expert."  It  will  be  generally  admitted 
that  standard  works  on  civil  engineering 
are  treatises  that  relate  more  nearly  to  mat- 
ters of  an  exact  science  than  do  medical 
books;  but  whether  excerpts  from  the  form- 
er can  be  read  to  corroborate  the  opinion 
of  an  expert  witness,  it  is  not  necessary  to 
inquire,  for  the  question  is  not  involved 
herein.  Though  the  weight  of  current  au- 
thority prevents  the  reading  of  scientific 
books  to  contradict  a  witness  generally,  yet, 
when  he  bases  his  opinion  upon  the  work 
of  a  particular  author,  such  book  may  be 
read  in  evidence  for  that  purpose.  Connect- 
icut  Mut.  L.  Ins,  Co.  v.  EUia,  89  111.  516; 
Bloomington  v.  Shrock,  110  111.  219,  51 
Am.  Rep.  679;  Pinney  v.  Cahill,  48  Mich. 
584,  12  N.  W.  862;  Marshall  v.  Broum,  50 
Mich.  148,  15  N.  W.  55;  Huffman  y.  Click, 
77  N.  C.  55;  Ripon  v.  Bittel,  30  Wis.  614. 
Plaintiff's  counsel,  by  securing  from  Rob- 
erts a  statement  of  the  authors  whose  works 
on  civil  engineering  supported  the  opinion 
of  the  witness,  thereby  invited  his  cross- 
examination,  in  which  case  the  books  to 
which  he  referred  could  have  been  read  in 
evidence  to  contradict  him.  True,  it  may 
be  possible  that  a  pretended  expert  might 
give  an  opinion  upon  a  material  fact,  and 
fortify  it  by  referring  to  the  work  of  some 
fictitious  author  upon  the  subject;  and,  the 
adverse  party  being  unable  to  secure  the 
book  mentioned,  the  reference  of  the  wit- 
ness might  add  to  his  false  testimony  a 
weight  to  which  it  was  not  entitled.  In  the 
case  at  bar,  however,  no  danger  from  the 
course  of  practice  so  assumed  could  have 
been  possible,  for  Roberts  was  unquestion- 
ably a  reputable  witness,  and  thoroughly 
qualified  to  express  an  opinion  upon  the 
matter  to  which  his  attention  was  directed; 
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aod,  in  our  opinion,  it  was  proper  to  permit 
him  to  name  the  authors  whose  works  on 
civil  engineering  coincided  with  his  views. 


But  for  the  error  committed  in  giving  the 
instruction  complained  of,  the  judgment  ia 
reversed,  and  a  new  trial  ordered. 


AL-\BAMA  SUPREME  COURT. 


W.  W.  THOMPSON,  Appt., 

V, 

NEW  SOUTH  COAL  COMPANY  et  al. 
(133  Ala.  630.) 

1.  If  a  bill  to  compel  speelfle  perform- 
ance of  a  contract  for  the  sale  of  land 
shows  the  contract  to  be  void  under  the  stat- 
ute of  frauds,  that  defense  may  he  set  up 
by  demurrer. 

2.  Tbc  indomcment  "by  tbe  principal 
of  a  cbcck  given  In  part  payment  of  the 
purchase  price  of  land  is  not  a  sufficient  sub- 
scription of  the  contract  to  make  It  binding 
on  him,  where  It  was  made  by  an  agent  not 
having  sufficient  authority  to  bind  the  princi- 
pal, although  the  check  was  attached  to  the 
contract 

8.  Mere  acceptance  of  a  portion  of  tbe 
pnrclia»e  moner  Is  not  sufficient  to  take 
a  contract  for  the  sale  of  land  out  of  the  stat- 
ute of  frauds,  where  the  statute  requires,  not 
only  the  payment  of  the  purchase  money,  but 
the  placing  of  the  purchaser  in  possession. 

4.  A  person  la  not  estopped  from  as- 
aertinv  the  invalidity  of  an  nn- 
antlioriaed  contract  made  by  his  agent 
for  the  sale  of  his  land  by  accepting  a  por- 
tion of  the  purchase  money. 

(February  28,  1903.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Jefferson  County  in 
favor  of  defendants  in  a  suit  to  compel  spe- 
cific performance  of  a  contract  to  sell  real  es- 
tate.   Affirmed, 

Tlie  niaterial  portions  of  the  contract  up- 
on which  the  suit  was  brought  were  as  fol-, 
lows: 

Birmingham,  Ala.,  Feh.  18,  1901. 
To  Whom  It  May  Concern: 

I  have  this  day  sold  to  W.  W.  Thompson 
875  acres  (A  land  .  .  .  under  authority 
as  per  letter  of  L.  B.  McFarland  copy  of 
which  is  attached  hereto,  at  and  for  the  sum 
of  $8.00  per  acre  and  the  additional  sum  of 
$350  as  commission  to  me.  ...  To  bind 
this  sale  said  W.  W.  Thompson  has  paid  me 
the  sum  of  $250.00  by  check  payable  to  the 


NoTK. — As  to  what  constitutes  sufficient  rati- 
fication of  agent's  act  to  bind  principal,  see  Reed 
T.  Morton,  1  t*.  R.  A.  736 ;  Wheeler  v.  McGulre, 
2  U  R.  A.  808,  and  cases  in  note  thereto ;  Dan- 
iels ▼.  Brodle,  11  L  R.  A.  81 ;  Brown  t.  Wright, 
21  L.  R.  A.  467 ;  Bierman  v.  City  Mills  Co.  37 
L.  R.  A.  709;  Kimball  ▼.  Ranney,  46  L.  R.  A. 
403;  and  Holmes  v.  McAllister,  48  L.  R.  A. 
396. 
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New  South  Coal  Company,  receipt  of  which 
is  hereby  aclcnowledged,  this  February  18th, 
1901. 

[Signed]  J.  A.  Montgomery. 

The  letter  referred  to  in  said  contract  is 
as  follows: 

Memphis,  Tenn.,  Feb.  18th,  1001. 
J.  A.  Montgomery, 

Birmingham,  Ala. 
Dear  Si^:— 

We  have  your  favor  of  the  17th  of  Febru- 
ary and  wish  to  accept  your  terms  as  to  the 
sale  of  the  875  acres  in  so  far  as  we  can, — 
that  is,  our  president.  Judge  Latham,  is  now 
in  California;  we  have  not  a  majority  of 
directors  now  in  Memphis,  and  it  will  be 
several  weeks  before  they  will  return  and  I 
can  have  a  meeting  that  will  formally  au- 
thorise this  sale.  I  am  satisfied  that  when 
we  can  have  this  meeting  they  will  do  as  I 
suggest,  but  I  do  not  want  to  make  now  an 
agreement  without  authority.  I  suggest, 
however,  that  you  go  ahead  and  get  up  the 
abstract  at  our  expense  of  this  land,  and 
proceed  to  do  all  we  can  until  the  return  of 
Judge  liatham.  As  to  the  balance  of  this 
1,600  acre  tract,  it  occurs  to  me  that  the 
whole  tract  would  furnish  a  better  basis  for 
the  placing  of  bonds,  than  only  a  portion, 
and  I  hope  that  before  we  finally  conclude 
this,  that  you  will  be  able  to  get  them  to 
take  the  whole  1,600  acres. 
Very  truly, 

[Signed]  L.  B.  McFarland. 

The  check  was  as  follows : 

Birmingham,  Ala.,  Feb.  19,  1901. 
First  National  Bank  of  Birmingham: — 

Pay  to  the  order  of  New  South  Coal  Com- 
pany $250.00  Two  Hundred  and  Fifty — part 
payment  on  coal  lands — Dollars. 

[Signed]  W.  W.  Thompson. 

The  bill  alleged  that  this  check  was  sent 
by  Montgomery  to  the  New  South  Company, 
and  the  nioney  collected  thereon  by  said  com- 
pany and  retained  by  it. 

Messrs,  Ifoadbeater  Sc  Johnston,  for  ap- 
pellant : 

The  aspects  of  the  bill  showing  ratifica- 
tion of  Montgomery's  unauthorized  contract 
on  behalf  of  the  company,  and 
not  subject  to  demurreiDigitized  by 
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Tillman  y.  Thomas,  87  Ala.  321,  6  So.  151; 
Beall  V.  Lehman  Durr  Co.  110  Ala.  446,  18 
So.  230;  Echols  v.  Orr,  106  Ala.  237,  17  So, 
677. 

Tlie  paper  signed  by  Montgomery  without 
authority  (fully  setting  out  price,  terms, 
and  description)  recites  that  a  check  has 
been  given,  payable  to  the  company,  in  part 
payment  for  the  lands,  and  describes  the 
check.  This  check,  corresponding  with  the 
description,  is  attached  to  the  contract,  sent 
to  the  company,  indorsed  by  it,  and  the  pro- 
ceeds collected  and  retained.  The  check  on 
its  face  purports  to  be  '4n  part  payment  of 
coal  lands,"  and,  although  not  referring  spe- 
cifically to  the  other  paper,  it  was  attached 
to,  and  made  a  part  of,  it  as  much  as  if  writ- 
ten on  the  same  sheet.  The  memoranda  were, 
tlierefore,  complete,  and,  on  the  indorsement 
of  the  check  by  the  New  South  Coal  Com- 
pany the  contract  was  ''subscribed  by  the 
party  co  be  charged  therewith"  within  the 
meaning  of  the  statute  of  frauds. 

liaubitschek  v.  Blank,  80  N.  Y.  478 ;  Whits 
V.  Urven,  106  Ala.  159,  32  L.  R.  A.  127,  19  So. 
59 ;  Reynolds  v.  Kirk,  105  Ala.  446,  17  So. 
95 ;  Jenkins  v.  Harrison,  66  Ala.  357. 

Apart  from  having  been  attached  to,  and 
made  a  part  of,  the  first  paper,  the  check 
was  fully  identified  as  one  of  the  memoranda 
of  sale  by  that  writing. 

Oliver  v.  Alabama  Gold  L,  Ins.  Co.  82 
Ala.  417,  2  So.  445;  White  v.  Breen,  106  Ala. 
159,  32  L.  R.  A.  127,  19  So.  59. 

If  the  a'greement  unlawfully  entered*  into 
by  Montgomery  on  behalf  of  the  company  is 
subsequently  ratified  by  it,  previous  author- 
ity in  him  is  unnecessary. 

Taylor  v.  Agricultural  d  M.  Asso.  68  Ala. 
229;  Morawetz,  Priv.  Corp.  §§  618,  630,  633, 
635. 

Having  enjoyed  the  fruits  of  the  contract 
with  full  knowledge  of  the  circumstances, 
the  New  South  Coal  Company  is  estopped  to 
deny  the  validity  of  the  agreement. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1191, 
1196. 

Messrs.  Walker,  Tillman,  Campbell, 
A  Morrcor,  for  appellees: 

The  contract  was  void  under  the  statute  of 
frauds.  While  the  defense  of  the  statute  of 
frauds  is  ordinarily  interposed  by  plea  or 
answer,  it  may  be  interposed  by  a  demurrer 
when  the  bill  shows  that  the  contract  is  ob- 
noxious to  it. 

Boiling  v.  Munchus,  65  Ala.  558 ;  Phillips 
V.  Adams,  70  Ala.  373 ;  Leicis  v.  Teal,  82  Ala. 
288,  2  So.  903;  Manning  v.  Pippen,  86  Ala. 
357,  5  So.  572;  Trammell  v.  Craddock,  93 
Ala.  450,  9  So.  587 ;  White  v.  Levy,  93  Ala. 
484,  9  So.  164;  Clanton  v.  Scruggs,  95  Ala. 
279,  10  So.  757;  Beadle  v.  Seat,  102  Ala. 
532,  15  So,  243;  Harper  v.  Campbell,  102 
62  L.  R.  A. 


Ala.  342,  14  So.  650;  Strouse  ▼.  Eliing,  110 
Ala.  132,  20  So.  123. 

The  statute  of  frauds  provides  that  every 
contract  for  the  sale  of  lands,  unless  the 
purchase  money,  or  a  portion  thereof,  be 
paid,  and  the  purchaser  be  put  in  possession 
of  the  land  by  the  seller,  is  void,  imless  some 
note  or  memorandum  thereof,  expressing 
the  consideration,  is  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith. 
Not  only  the  payment  of  the  purchase  money, 
or  a  part  thereof,  is  necessary,  but  the  pur- 
chaser must  also  be  put  in  possession  of  the 
land  by  the  seller.  The  one  is  as  essential 
under  our  statute  as  the  other,  and  a  parol 
contract  for  the  sale  of  land  without  a  com- 
pliance with  both  is  void  under  the  statute. 

Heflin  v.  Milton,  69  Ala.  354 ;  Manning  v. 
Pippen,  95  Ala.  537,  11  So.  56;  Linn  v.  Mc- 
Lean, So  Ala.  250,  4  So.  777. 

Even  if  the  owner's  conduct  amounted  to 
fraud,,  it  would  not  operate  an  estoppel.  In 
all  cases  like  this  the  complaining  party  has 
only  himself  to  blame  for  not  complying  with 
the  statute  of  frauds ;  it  is  his  negligence  or 
laches  which  defeats  his  right;  it  is  such 
cases  as  this  for  which  the  statute  of  frauds 
was  enacted. 

White  Y.  Levy,  93  Ala.  484,  9  So.  164; 
Clanton  v.  Scruggs,  95  Ala.  279,  10  So.  767. 

Tyson,  J.,  delivered  the  opinion  of  the 
court : 

The  bill  in  this  cause  seeks  the  specific  per- 
formance of  a  contract  for  the  sale  of  lands 
alleged  to  have  been  entered  into  between 
complainant  and  the  respondent  New  South 
Coal  Company,  and  to  have  their  rights 
in  and  to  the  lands  adjudged  superior 
to  the  claim  of  the  respondents  Corn- 
well  and  Lopez  under  and  by  virtue  of 
a  certain  lease  executed  \y  the  New 
South  Coal  Company  to  Ellis  Bros.,  and 
assigned  by  Ellis  Bros,  to  Cornwell  and 
Lopez.  It  is  clear  from  the  averments  of  the 
bill  that  complainant  predicates  all  his 
rightn  against  Cornwell  and  Lopez  upon  his 
right  to  have  the  alleged  contract  between 
him  and  the  respondent  coal  company  de- 
clared binding  and  efficacious.  No  other  or 
independent  equity  is  asserted  or  attempted 
to  be  enforced  against  them.  So  then,  the 
question  is.  Do  the  facts  alleged  show  a  right 
to  a  specific  performance  of  the  alleged  con- 
tract against  the  coal  company?  If  they  do 
not,  confessedly  the  complainant  is  not  en- 
titled to  any  relief  whatever. 

One  of  the  objections  taken  to  the  bill  by 
demurrer  interposed  by  the  coal  company, 
which  was  sustained,  is  that  the  alleged  con- 
tract upon  which  the  complainant  relies  is 
void  under  the  statute  of  frauds.  The  con- 
bract  relied  on  by  complaipiant  is  shown  by 
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the  bill,  and  if,  as  shown,  it  is  obnoxious  to 
the  statute  of  frauds;  that  defense  may  be 
appropriately  set  up  by  demurrer.  Indeed, 
'*a  demurrer  is  the  more  appropriate  mode  of 
taking  advantage  of  it."  Boiling  v.  Munchua, 
65  Ala.  558;  Phillips  v.  Adams,  70  Ala.  373, 
3  Mayfield's  Digest,  p.  847,  §  336.  What  is 
that  contract?  It  is  an  agreement  made 
with  one  J,  A.  Montgomery,  who  alone  sub- 
scribes it,  not  as  the  agent  or  representative 
of  anyone,  but  as  an  individual;  and  that, 
too,  without  authority,  as  shown  by  the  let- 
ter referied  to  in  it,  which  is  also  made  an 
exhibit  to  the  bill,  even  if  it  be  conceded  that 
McFarland,  the  writer  of  it,  was  authorized 
by  the  coal  company  to  write  it.  It  cannot  be 
doubted  that,  if  the  contract  With  Montgom- 
ery was  made  with  him  as  the  agent  of  the 
coal  company,  and  he  undertook  by  that  in- 
strument to  bind  that  company,  in  order  to 
do  so  he  mus(  have  been  ^'lawfully  author- 
ized in  writing;"  and,  unless  he  was  so  auth- 
orized, any  contract  made  by  him,  as  agent 
for  his  principal,  with  respect  to  a  sale  of 
the  lands,  is  void  under  the  statute  of  frauds 
(Code  1896,  §  2152).  Linn  v.  McLean,  85 
Ala.  250,  255,  4  So.  777 ;  Johnston  v.  Jones, 
86  Ala.  286,  4  So.  748 ;  Button  v.  WilliamSy 
35  Ala.  503,  70  Am.  Dec.  297. 

Doubtless  for  the  purpose  of  avoiding  the 
force  and  effect  of  the  statute,  the  estoppel 
alleged  in  the  bill  is  pleaded.  Indeed,  it  could 
have  been  pleaded  for  no  other  purpose,  ex- 
cept to  give  effect  to  the  contract  by  way  of 
ratification  of  the  act  of  Montgomery,  the  al- 
leged agent  of  the  coal  company,  in  the  mak- 
ing of  it.  The  facts  relied  upon  to  constitute 
the  estoppel  may  be  stated  to  be  these :  That 
the  check  which  complainant  delivered  to 
Alontgomeiy  as  the  cash  payment  was  pay- 
able to  the  coal  company,  and,  after  being 
sent  with  the  contract  to  and  received  by  that 
company,  was  indorsed  by  it,  and  the  money 
collected  upon  it  and  retained.  One  theory 
seems  to  be  that  the  indorsement  of  the  check 
was  a  sufficient  subscription  by  the  coal  com- 
pany of  the  contract,  within  the  purview  of 
the  statute.  Of  course,  if  this  be  sound,  the 
retention  by  the  defendant  of  the  money  col- 
lected upon  it  is  of  no  consequence.  If  it  be 
true  that  the  indorsement  by  the  company  of 
its  name  across  the  back  of  the  check  was  the 
equivalent  of  its  subscription  of  the  contract, 
under  the  statute,  this  made  the  contract  its 
in  fact,  just  as  though  it  had  affixed  its  name 
at  the  bottom  of  it,  and  there  would  be  no 
need  for  the  invocation  of  the  doctrine  of  es- 
toppel. But  we  do  not  think  that  the  check 
was  any  part  of  the  contract  itself,  although 
it  may  have  been  attached  to  it.  TItey  are  not 
only  separate  and  distinct  pieces  of  paper, 
but  separate  and  distinct  obligations.  The 
check  was  a  sequence  to  the  contract,  and 
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constituted  no  part  of  it.  It  was  nothing 
more  than  the  payment  of  a  part  of  the  pur- 
chase money  after  the  terms  of  the  contract 
had  been  fully  agreed  upon,  reduced  to  writ- 
ing, and  signed  by  Montgomery.  It  came  in- 
to existence,  necessarily,  after  the  contract 
had  become  a  completed  executory  one.  In- 
deed, the  dates,  of  the  two  papers  show  this 
to  be  so. 

The  fact  that  the  check  was  attached  to 
the  contract  did  not  make  it  a  writing  con- 
taining any  part  of  the  negotiations  leading 
up  to  and  resulting  in  the  contract,  and  there- 
fore does  not  bring  the  case  in  that  cat^ory 
of  cases  in  which  several  writings  containing 
the  negotiations  between  the  parties  culmi- 
nate in  an  agreement  of  sale.  White  v.  Breen, 
100  Ala.  159,  32  L.  R.  A.  127,  19  So.  59.  There 
is  nothing  on  its  face  that  shows  it  was  given 
in  part  payment  for  the  particular  lands  de- 
scribed in  the  alleged  contract.  It  is  true, 
it  does  contain  the  words  "part  payment  on 
coal  lands,"  but  what  lands  are  there  re- 
ferred to  would  have  to  be  ascertained  by  re- 
sort to  parol  evidence,  which,  of  course,  could 
not  be  done.  It  is,  therefore,  not  in  and  of 
itself  a  sufficient  memorandum  of  the  sale 
of  the  lands,  within  the  requisites  of  the 
statute,  if  it  be  conceded  that  the  indorse- 
ment by  the  coal  company  of  the  check  is  a 
subscription,  within  the  meaning  of  the  stat- 
ute. ?t'clson  V.  Shelby  Mfg,  d  Improv,  Co. 
96  Ala.  515,  11  So.  695. 

Having  shown  that  the  alleged  contract 
was  void  on  account  of  being  obnoxious  to 
the  statute  of  frauds,  and  that  the  indorse- 
ment of  the  check  did  not  import  validity  in- 
to it,  and  was  not,  in  and  of  itself,  a  suffi- 
cient memorandum  of  sale,  we  shall  next  con- 
sider the  question,  Did  the  acceptance  of  the 
check,  the  collection  of  the  money  upon  it, 
and  its  retention  as  purchase  money,  upon 
which,  of  course,  may  be  predicated,  a  verbal 
promise  on  the  part  of  the  coal  company  to 
make  the  sale,  have  the  effect  of  avoiding  a 
compliance  with  the  statute?  In  other 
words.  Does  the  fact  of  the  payment  alone  of 
a  portion  of  the  purchase  money  bring  the 
parol  contract  of  sale  within  the  exception 
prescribed  by  the  statute?  The  statute  re- 
quires that  "every  contract  for  the  sale  of 
interest  therein,  except  leases  for  a  term  not 
lands,  tenements,  or  hereditaments,  or  of  any 
longer  than  one  year,  unless  the  purchase 
money,  or  a  portion  thereof,  be  paid  and  the 
purchaser  be  put  in  possession  of  the  land  by 
the  seller,"  must  be  "in  writing  and  sub- 
scribed by  the  party  to  be  charged  therewith 
or  some  other  person  by  him  thereunto  law- 
fully authorized  in  writing."  It  will  be  not- 
ed that  not  only  the  payment  of  the  purchase 
money,  or  a  portion  thereof,  is  necessary,  but 
that  the  purchaser  be  put  in  possession  W|C 
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the  seller,  in  order  to  come  within  the  excep- 
tion. Speaking  to  this  poii^t,  it  was  said  in 
Heflin  v.  Milton,  69  Ala.  357 :  "The  present 
statute  contains  an  exception  of  the  only 
parol  contract  for  the  lease  or  sale  of  lancb 
which  can  be  withdrawn  from  its  operation. 
The  exception  is,  when  the  purchase  money, 
or  a  portion  thereof,  is  paid,  and  the  pur- 
chaser is  put  in  possession  by  the  seller.  The 
two  facts  must  concur, — ^the  payment  of  the 
purchase  money  or  a  part  thereof,  and  the 
placing  of  the  purchaser  in  possession.  The 
one  without  the  other — the  possession  with- 
out paying  part  or  the  whole  of  the  purchase 
money,  or  paying  the  purchase  money  or  any 
part  thereof  without  letting  into  possession 
— will  not  satisfy  the  requirements  of  the 
statute.  The  introduction  of  exceptions  to 
the  statute  of  frauds — ^the  departure  from  its 
letter  and  policy  by  courts  of  equity  to  pre- 
vent parties,  through  fraud,  from  escaping 
performance  of  contracts  they  were  in  sound 
morality  bound  to  perform — ^was  much  re- 
gretted. .  .  .  The  purpose  of  the  present 
statute  is  the  exception  of  the  only  parol  con- 
tract for  the  lease  or  sale  of  lands  which  can 
be  withdrawn  from  its  general  words.  No 
other  can  be  introduced  or  recognized  by  ju- 
dicial decision."  In  the  concluding  part  of 
the  opinio  it  is  further  said:  "There  must 
be  a  contract  or  agreement  in  writing,  or  a 
note  or  memorandum  thereof  in  writing,  sub- 
scribed by  the  party  to  be  charged,  or  by  his 
agont  thereunto  lawfully  authorized  in  writ^ 
ing,  or  the  concurring  acts  of  part  perform- 
ance expressed  in  the  statute,  to  avoid  its 
operation.  If  there  be  not,  however  strong 
may  be  parol  evidence  that  the  contract 
was  made,  that  it  was  assented  to  and  ac- 
cepted, the  party  is  not  bound,  and  cannot  be 
charged.  There  «an  be  no  relaxation  of  the 
requisitions  of  the  statute  without  introduc- 
ing the  mischief  intended  to  be  avoided." 
See  also  Manning  v.  Pippen,  95  Ala.  537,  11 
So.  50 ;  yelson  v.  Shelby  Mfg,  d  Improv.  Co. 
96  Ala.  515,  11  So.  695.  There  is  no  pre- 
tense that  the  complainant  was  ever  put  in 
possession  of  the  land. 

The  remaining  question  to  be  determined 
is  whether  the  acceptance  of  the  money  with 
full  knowledge  that  it  was  paid  on  account 
of  the  attempted  sale  by  Montgomery  estops 
the  coal  company  from  asserting  the  invalid- 
ity of  the  contract.  In  Clanton  v.  Scrugga, 
95  Ala.  27^,  283,  10  So.  757,  758,  it  is  said: 
"One  party  to  an  invalid  executory  agree- 
ment is  not  entitled  to  hold  the  other  party 
to  the  agreement,  just  as  if  it  bad  been  orig- 
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inally  valid,  because  the  latter  has  received 
the  benefit  of  a  part  performance  by  the 
former.  The  fact  that  one  of  the  parties  to 
such  an  agreement  has  acted  on  the  faith  (^ 
its  validity  does  not  raise  up  an  estoppel 
against  the  other  party  to  deny  that  it  is 
bindings  on  him.  A  mere  breach  of  promise 
cannot  constitute  an  estoppel  tn  pats.  .  •  . 
An  executoiy  agreement  which  is  void  under 
the  statute  of  frauds  cannot  be  made  effect^ 
ual  by  estoppel  merely  because  it  has  been 
acted  on  by  the  promisee,  and  has  not  been 
performed  by  the  promisor.  .  .  .  Such  a 
rule  of  estoppel  would  take  the  sting  out  of 
the  statute  of  frauds,  and  defeat  its  mani- 
fest purpose."  In  White  v.  Levy,  93  Ala. 
484,  9  So.  164,  Justice  McClellan,  speaking 
to  this  proposition  says :  "To  admit  the  doc- 
trine elaborated  in  argument,  that  defend- 
ant is  estopped  to  set  up  the  statute  of 
frauds  here  because,  while  hi^  contract  was 
not  in  writing,  yet  he  did  promise  to  occupy 
the  premises  as  a  toiant  for  the  term  com- 
mencing November  1,  1889,  and  failed  to 
notify  plaintiff  to  the  contrary,  the  conse- 
quence being  that  she  lost  opportunity  to  se- 
cure another  tenant,  would  be  to  utterly  de- 
stroy the  statute.  It  is  directed  against  this 
class  of  promises,  entailing  in  most  instances 
just  this  character  of  detriment  to  the  prom- 
isee. The  position  is  wholly  untenable."  This 
principle  was  fully  and  distinctly  recognized 
in  'Nelson  v.  Shelby  Mfg,  d  Improv,  Co,  96 
Ala.  515,  11  So.  695,  where  the  purdiaser, 
who  had  not  been  put  into  possession,  was  al- 
lowed to  recover  back  the  purchase  money  he 
had  paid  to  the  seller.  Had  the  seller  in  that 
case  who  accepted  the  purchase  money  from 
the  plaintiff,  been  estopped  to  inv<^e  the  de- 
fense of  the  statute  of  frauds  by  reason  of 
that  fact,  it  is  entirely  clear  that  a  recovery 
could  not  have  been  had  by  the  plaintiff.  In- 
deed, the  main  ground  upon  whidi  his  right 
to  do  so  was  placed  was  that  his  vendor  had 
not  subscribed  a  note  or  memorandum  in 
writing,  within  the  requirements  of  the  stat- 
utes, and  therefore  the  contract  being  void 
by  the  very  terms  of  the  statute,  neither 
party  was  bound  by  it.  The  contract  being 
unenforceable  either  at  law  or  in  equity,  the 
vendor  was  deemed  to  have  money  which  in 
equity  and  good  conscience  belonged  to  the 
plaintiff.  See  also.  Hicks  Bros,  v.  SuAft 
Creek  Mill  Co,  133  Ala.  411,  67  L.  R.  A.  720, 
31  So.  947 ;  Junkins  v.  Lovelace,  72  Ala.  303 ; 
Browne,  Stat.  Fr.  5th  ed.  f  461. 

The  decree  sustaining  the  demurrer  must 
beafflnned* 
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rrbe  extralateral  rlK^tm  of  the  owner  of 
A  lode  mintnv  elaim  upon  secondary 
veins  are  not  limited  by  the  fact  that  the  dis- 
covery vein  leaves  the  claim  by  crossing  a 
side  line,  but  he  has  a  right  to  follow  a  sec- 
ondary vein  on  its  dip  outside  his  side  lines, 
although  Its  apex  is  outside  of  a  line  drawn 
imrallel  with  the  end  line  through  the  point 
where  the  discovery  vein  leaves  the  claim. 

(March  2,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  fot  TeUer  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  value  of  certain  ores  taken  from 
&  vein  alleged  to  belong  to  plaintiffs.  Re- 
t>erBed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Colbun  ft  Dudley  and  J.  C. 
Selm,  for  appellants: 

The  statute  says  that  the  owner  shall 
liave  all  veins  apexing  within  the  surface 
^boundaries  of  his  claim;  not  the  discovery 
vein  alone,  but  all  other  veins  as  well;  not 
only  this  but  he  shall  have  the  ownership 
of  and  the  right  to  follow  such  other  veins 
on  their  downward  course  indefinitely,  even 
though  they  pass  beyond  the  vertical  side 
lines  of  the  location. 

Del  Monte  Min.  d  Mill,  Co.  v.  Last 
Chance  Min.  d  Mill.  Co.  171  U.  S.  55,  43  L. 
ed.  72,  18  Sup.  Ct.  Rep.  895;  Iron  Silver 
Min.  Co.  v.  Elgin  Min.  d  Smelting  Co.  118 
U.  S.  196,  30  L.  ed.  98,  6  Sup.  Ct.  Rep. 
1177;  King  v.  Amy  d  S.  Consol.  Min.  Co. 
152  U.  S.  222,  38  L.  ed.  419,  14  Sup.  Ct. 
Kep.  510;  Consolidated  Wyoming  Qold  Min. 
Co.  v.  Champion  Min.  Co.  63  Fed.  540. 

When  the  end  lines  of  a  mining  location 
are  once  fixed,  they  bound  the  extralateral 
rights  to  all  the  lodes  that  are  thereafter 
found  within  the  surface  lines  of  the  loca- 
tion. The  end  lines  must  be  considered  as 
the  end  lines  of  any  and  all  other  lodes 
or  veins  which  lie  inside  of  such  surface 
lines. 

Walrath  v.  Champion  Min.  Co.  19  C.  C. 
A.  323,  44  U.  S.  App.  291,  72  Fed.  978,  171 
U.  S.  293-312,  43  L.  ed.  170-178,  18  Sup. 
Ct.  Rep.  009. 

Messrs.  W.  O.  Temple  and  S.  D. 
Cnunp,  for  appellees: 

There  can   be  but  one   set  of  end  lines 


NoTK. — As  to  right  to  follow  a  vein  or  lode 
•on  its  dip  beyond  surface  lines  of  location,  see 
also  Parrot  Silver  ft  Copper  Co.  v.  Heinze,  53  L. 
B.  A.  491,  and  note. 
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or  bounding  planes  for  a  single  location, 
and  the  end  lines  or  vertical  planes  which 
bound  the  right  of  extralateral  pursuit  as 
to  the  original  or  discovery  lode  perform  the 
same  office  for  all  secondary  lodes  or  veins 
apexing  within  the  claim.  The  position  of 
the  apex  of  the  discovery  lode  with  refer- 
ence to  the  located  side  and  end  lines  of 
the  claim  determines  the  extralateral  rights 
upon  ail  secondary  veins  apexing  in  the 
claim. 

1  Lindley,  Mines,  f  367. 

The  end  lines  are  such  as  cross  the  orig- 
inally located  lode. 

2  Lindley,  Mines,  f  577;  Del  Monte  Min. 
d  Mill.  Co.  V.  Last  Cliance  Min.  d  Mill.  Co. 
171  U.  S.  55,  43  L.  ed.  72,  18  Sup.  Ct.  Rep. 
895;  Walrath  v.  Champion  Min.  Co.  171 
U.  S.  293,  43  L.  ed.  170,  18  Sup.  Ct.  Rep. 
909;  Consolidated  Wyoming  Gold  Min.  Co. 
V.  Champion  Min.  Co.  63  Fed.  540;  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.  157  U.  S. 
083.  39  L.  ed.  859,  15  Sup.  Ct.  Rep..  733; 
Cosmopolitan  Min.  Co.  v.  Foote,  101  Fed. 
518;  Argentine  Min.  Co.  v.  Terrible  Min. 
Co.  122  U.  S.  478-186,  30  L.  ed.  1140-1142, 
7  Sup.  Ct.  Rep.  1356;  Empire  Mill,  d  Min. 
Co.  V.  Tombstone  Mill,  d  Min.  Co.  100  Fed. 
910. 

There  can  be  but  one  set  of  end-line 
planes. 

Iron  Silver  Min.  Co.  v.  Elgin  Min.  d 
Smelting  Co.  118  U.  S.  196,  30  L.  ed.  98, 
6  Sup.  Ct.  Rep.  1177;  St.  Louis  Min.  d  Mill. 
Co.  V.  Montana  Min.  Co.  44  C.  C.  A.  120,  104 
Fed.  667;  Walrath  v.  Champion  Min.  Co. 
63  Fed.  557;  Morrison,  Mining  Rights,  p. 
152;  2  Lindley,  Mines,   i  593. 

Where  the  apex  of  the  discovery  vein 
passes  through  one  end  and  one  side  line  of 
a  location,  the  extralateral  right  upon  such 
vein  will  be  bounded  by  a  vertical  plane 
drawn  downward  through  the  crossed  end 
line  and  another  vertical  plane  parallel 
thereto,  operating  at  the  point  where  the 
apex  crosses  the  side  line. 

King  v.  Amy  d  S.  Consol.  Min.  Co.  9 
Mont.  543,  24  Pac.  200;  Fitzgerald  v.  Clark, 
17  Mont.  100,  30  L.  R.  A.  803,  42  Pac.  273 ; 
Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.  71 
Fed.  733;  Carson  City  Qold  d  8.  Min.  Co. 
Go.  25  C.  C.  A.  178,  48  U.  S.  App.  213,  79 
Fed.  733;  Carson  City  Qold  d  S.  Min.  Co. 
V.  North  Star  Min.  Co.  73  Fed.  597;  Del 
Monte  Min.  d  Mill.  Co.  v.  Last  Chance  Min. 
d  Mill.  Co.  171  U.S.  55,  43  L.  ed.  72,  18  Sup. 
Ct.  Rep.  895;  Last  Chance  Min.  Co.  v.  Ty- 
ler Min.  Co.  157  U.  S.  .683,  39  L.  ed.  869, 
15  Sup.  Ct.  Rep.  733;  Cosmopolitan- Min.  Coi 
Y.  Foote,  101  Fed.  518.  Digitized  by  VnOOglL 
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Campbell,  Ch.  J.,  delivered  the  opmion 
of  the  court: 

This  is  an  action  by  the  owner  of  the  Vic- 
tor Consolidated  against  the  owner  of  the 
Triumph  mining  claim  to  recover  for  the 
value  of  ores  taken  from  a  vein  within  the 
limits  of  the  Triumph  lode,  of  which  both 
parties  assert  ownership.  The  defendants 
say  the  ores  belong  to  them,  because  the 
vein  from  which  they  were  extracted  is  with- 
in the  outer  boundaries  of  their  location, 
while  plaintiffs'  ownership  is  based  upon  an 
apex  right,  under  §  2322,  Revised  Statutes 
of  the  United  States  (U.  S.  Ck)mp.  Stat. 
1901,  p.   1425). 

Only  one  important  question  is  raised  by 
the  appeal  of  the  apex  claimant,  who  failed 
below,  and  this  arises  out  of  the  following 
instruction  given  to  the  jury  at  the  in- 
stance of  the  defendants:  "If  you  believe 
from  the  evidence  in  this  case  that  the  dis- 
covery lode  of  the  Victor  Consolidated  claim 
passes  out  of  either  side  line  of  that  claim 
before  reaching  the  northerly  end  line  of 
said  claim,  as  originally  located,  then  the 
rights  of  the  plaintiff  to  any  ore  outside 
the  surface  boundaries  of  said  claim  in  any 
vein  having  its  apex  within  such  claim  are 
limited  to  two  parallel  bounding  planes, 
one  drawn  through  the  southerly  end  line 
of  said  Victor  Colsolidated  chiim  as  origi- 
nally located,  and  the  other  passing  through 
the  said  claim  parallel  to  said  southerly 
end  line  at  the  point  where  such  discovery 
vein  may  have  been  shown  to  depart  from 
its  side  lines,  if  such  departure  has  been 
shown."  Both  parties  agree  that  by  it  the 
jury  were,  in  effect,  told  that,  if  the  dis- 
covery vein  of  a  lode  mining  claim  on  its 
strike  departs  through  a  side  line,  no  extra- 
lateral  rights  attach  to  any  other  vein 
apexing  within  the  claim  beyond  the  point 
of  such  departure.  The  question  thus  pre- 
sented seems  not  to  have  been  expressly  de- 
termined by  the  Supreme  Court  of  the  Unit- 
ed States  or  any  of  the  inferior  Federal  or 
state  courts.  In  the  absence  of  any  decision 
at  all  construing  the  act  of  Congress,  we 
would  not  have  much,  if  any,  doubt  as  to 
its  meaning.  Its  language  is  broad  enough 
to  sustain  appellant's  contention  that  the 
owner  of  a  lode  mining  claim  has  extralat- 
eral  rights  in  and  to  all  veins  the  top  or 
apex  of  which  lies  within  its  surface  lines 
extending  downward  vertically  to  the  ex- 
tent, at  least,  of  the  length  of  the  apex  with- 
in such  boundaries,  even  though  the  discov- 
ery vein  on  its  strike  does  not  cross  both 
end  lines ;  for  the  statute  provides  that  own- 
ers of  such  claims  "shall  have  the  exclu- 
sive right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of 
their  locations  and  of  all  veins,  lodes,  and 
ledges  throughout  their  entire  depth,  the 
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top  or  apex  of  which  lies  inside  of  such  sur- 
face lines  extended  downward  vertically, 
although  such  veins,  lodes,  or  ledges  may 
so  far  depart  from  a  perpendicular  in  their 
course  down<ward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations." 
The  only  express  limitation  to  this  compre- 
hensive grant  is  found  in  the  proviso  of  the 
same  section,  which  declares  that  the  right 
of  possession  to  such  outside  parts  of  veins 
"shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  down- 
ward as  aforesaid,  through  the  end  lines  of 
their  locations,  so  continued  in  their  own  di- 
rection that  such  planes  will  intersect  such 
exterior  parts  of  said  veins  cr  ledges."  There 
does  not  seem  to  be  anything  ambiguous  or 
uncertain  in  this  language,  and,  indeed,  ap- 
pellees' counsel  are  disposed  to  concede  that, 
taken  literally,  it, affords  some  warrant,  at 
least,  for  appellant's  position;  but  they  say 
that  by  numerous  decisions  construing  the 
statute  the  courts  have  enunciated  several 
propositions  that  somewhat  restrict  its  ap- 
parent scope.  Appellees'  position  cannot  be 
better  presented  than  in  the  language  of 
their  learned  counsel,  and  a  statement  of 
their  propositions  serves  to  bring  out  sharp- 
ly the  respective  contentions  so  ably  argued 
on  both  sides.  The  following  map  will  also 
aid  in  an  understanding  of  the  controversy: 
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The  apex  of  the  discovery  vein  of  the  Vic- 
tor Consolidated  is  represented  by  b,  b'.  It 
enters  the  claim  at  the  south  end  line,  and 
its  course  in  the  main  runs  parallel  with  the 
claim  as  surveyed,  but  passes  out  through 
the  east  side  line  about  1,000  feet  from  the 
south  end  line,  a,  a',  is  the  vein  which,  as 
contradistinguished  from  the  discovery  vein, 
we  call  the  ^'secondary  vein,"  which  the  evi- 
dence tended  to  show  passes  diagonally 
across  the  location,  entering  it  through  the 
west^  and  leaving  it  through  the  east,  side 
line.  The  Triumph  claim  is  correctly  delin- 
eated on  the  map.  If  the  ore  taken  from 
the  underground  workings  of  the  Triumph 
was  taken  from  any  vein  apexing  within  the 
Victor  Consolidated — as  some  of  the  evi- 
dence tended  to  show — ^it  was  from  this  so- 
ealled  secondary  vein.  Stating  the  con- 
tention again  in  a  concrete  form,  the  jury 
were  told  if  the  discovery  vein  of  the  Victor 
Consolidated  crossed  the  east  line  at  c',  then 
the  rights  of  the  plaintiff  to  ore  outside  of 
its  surface  boundaries  in  any  vein  having 
its  apex  therein  is  limited  to  two  parallel 
bounding  planes,  one  drawn  through  the 
south  end  line,  1,  4,  of  the  location,  as  orig- 
inally established,  and  the  other  passing 
through  the  claim  at  the  point  where  the 
discovery  vein  leaves  the  east  end  line,  and 
parallel  to  the  south  end  line  at  c,  c'.  The 
north  end  line,  or  bounding  plane,  of  this 
right,  is  the  dotted  line  c,  c',  and  the  south 
bounding  plane  the  south  end  line  of  the  lo- 
cation, 1,  4.  PlaintiiT's  extralateral  rights 
as  to  all  veins  within  the  surface  lines  were, 
by  this  instruction,  restricted  to  that  part 
of  the  claim  south  of  the  line,  c,  c',  and  in 
that  part, between  this  line  and  the  north 
end  line  of  the  claim  he  was  given  none 
whatever,  though  about  500  feet  of  the  apex 
of  the  secondary  vein  was  found  in  this  lat- 
ter segment. 

The  three  propositions  of  law  said  to  be 
established  by  the  decisions,  of  which  the 
fourth  one  stated  by  appelleies  is  said  to  be 
a  necessary  corollary,  are:  (1)  There  can 
be  but  one  set  of  end  lines  or  bounding 
planes  for  a  single  location,  and  these  limit 
the  extralateral  right  upon  all  lodes  or 
veins  apexing  therein.  (2)  These  end  line 
or  bounding  planes  are  determined  by  the 
strike  of  the  discovery  vein  with  reference 
to  the  located  side  and  end  lines  of  the 
claim.  (3)  Where  the  apex  of  the  discovery 
vein  passes  through  one  end  and  one  side 
line,  the  extralateral  right  upon  such  vein 
will  be  bounded  by  a  vertical  plane  drawn 
downward  through  the  crossed  end  line,  and 
another  vertical  plane  parallel  thereto,  but 
operating  at  the  point  where  the  apex  leaves 
the  side  line.  Tlie  fourth  proposition  they 
thus  express:  "The  necessary,  logical  se- 
quence of  these  propositions  is  that,  where 
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the  discovery  vein  on  its  strike  departs 
through  a  side  line,  no  extralateral  rights 
attach  to  any  other  vein  apexing  within  the 
claim  beyond  the  point  of  such  departure." 

Since  appellant  concedes  the  first  three 
propositions,  there  is  no  necessity  for  dis- 
cussing them,  or  citing  the  authorities  upon 
which  they  rest.  But  the  alleged  deduction 
therefrom  appellant  vigorously  combats,  and 
that  presents  the  question  for  our  decision. 
We  first  observe  that  that  part  of  appel- 
lant's argument  to  the  effect  that  where  a 
location  is  laid  across,  instead  of  along,  the 
discovery  vein,  the  end  lines  become  the  side 
lines  of  the  location,  and  the  side  lines  be- 
come the  end  lines,  is  not  pertinent  to  any- 
thing now  before  us,  and,  in  so  far  as  the 
deduction  depends  on  such  proposition,  it  is 
without  support.  There  is  no  dispute  be- 
tween counsel  as  to  this  doctrine  of  shift- 
ing of  side  and  end  lines  in  the  case  sup- 
IK)S€d,  but  it  is  wholly  inapplicable  here, 
for  the  Victor  Consolidated  location  is  laid 
along  the  course  of  the  discovery  vein,  and 
this  vein  enters  the  claim  through  the  south 
end  line,  and  passes  out  under  the  east  side 
line.  Besides  this,  the  location  is  patented, 
and  there  is  authority  for  saying  that  its 
end  lines,  as  chosen  by  the  locator  and  de- 
scribed by  the  patent,  are,  for  all  purposes 
and  under  all  circumstances,  to  be  taken 
as  the  fixed  end  lines. 

But  conceding  the  correctness  of  all  three 
propositions,  as  to  which  the  counsel  upon 
both  sides  are  in  accord,  we  cannot  agree 
with  learned  counsel  for  appellees  in  their 
ingenious  argument  that  the  fourth  prop- 
osition, which  they  must  establish  in  order 
to  sustain  the  instruction  complained  of, 
is  a  logical  sequence  of  either  or  all  of  the 
others.  It  is  quite  true  that  there  can  be 
but  one  set  of  end  lines  for  one  location,  and 
these  must  perform  that  function,  not  only 
for  the  discovery  vein,  but  for  all  other 
veins  apexing  within  the  surface  lines.  Del 
Monte  Min,  d  Mill.  Co.  v.  Last  Chance  Min. 
A  Mill.  Co.  171  U.  S.  55,  43  L.  ed.  72,  18 
Sup.  Ct.  Rep.  895;  Walrath  v.  Champion 
Min.  Co.  171  U.  S.  293.  297,  308,  43  L.  ed. 
170,  172,  176,  18  Sup.  Ct,  Rep.  909.  This, 
however,  does  not  mean  that  all  such  veins 
have  exactly  the  same  extralateral  rights, 
nor  can  it  be  said  that  only  so  much  of  a 
secondary  vein  as  apexes  within  that  part 
of  the  claim  where  the  apex  of  the  discov- 
ery vein  is  found  has  such  rights.  In  the 
Walrath  Case,  171  U.  S.  293,  297,  308,  43 
L.  ed.  170,  172,  176,  18  Sup.  Ct.  Rep.  909, 
which  was  twice  before  the  circuit  court  of 
appeals  (63  Fed.  652,  19  C.  C.  A.  323,  44 
U.  S.  App.  291,  72  Fed.  978)  and  once  be- 
fore the  Supreme  Court  of  the  United 
States,  there  are  some  expressions  in  thej 
opinions  of  the  circuit  court  of  appeals  fro^lC 
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which,  taken  alone,  it  might  be  inferred 
that,  under  facts  like  those  here  present, 
the  owner  of  a  claim  would  have  extralateral 
rights  in  the  discovery  vein  even  beyond  the 
point  where,  on  its  strike,  it  leaves  the  side 
line;  and  that  the  bounding  planes,  within 
which  such  rights  are  to  be  exercised,  must 
be  drawn  through  the  two  end  lines.  But 
appellant  makes  no  such  contention  here, 
and  is  content  with  extralateral  rights  in 
the  discovery  vein  only  up  to  the  point  of 
its  departure  from  the  east  side  line;  so 
that,  for  our  present  argument,  we  assume 
that  to  be  the  true  doctrine.  The  end  lines 
constitute  a  barrier,  beyond  which  a  locator 
cannot  ^follow  a  vein  on  its  strike,  whether 
it  be  a  discovery  or  secondary  vein;  and 
they  also  limit  the  bounding  planes  within 
which  his  extralateral  rights  are  to  be  ex- 
ercised in  following  such  vein  on  its  dip. 
In  exercising  such  extralateral  rights,  the 
locator  cannot,  in  any  case,  pursue  the  vein 
on  its  dip  beyond  the  bounding  planes  drawn 
through  the  end  lines ;  but,  as  we  have  said, 
appellant  is  content  to  be  restricted  in  the 
exercise  of  such  rights  in  the  secondary  vein 
to  planes  drawn  parallel  to  the  end  lines, 
and  passing,  the  one  through  the  claim  at 
the  point  where  the  vein  enters,  and  the 
other  where  it  departs  from,  the  surface  line 
of  the  location.  The  extent  of  the  right 
depends  upon  the  length  of  the  apex,  and 
the  extralateral  rights  are  measured,  not 
necessarily  by  the  end  lines, — and  only  so 
when  the  vein  passes  across  both  end  lines, 
— but  by  bounding  planes  drawn  parallel  to 
the  end  lines  passing  through  the  claim  at 
the  points  where  it  enters  into  and  departs 
from  the  same.  It  would  seem,  therefore, 
necessarily  to  follow  that  the  extralateral 
right  depends,  inter  alia,  upon  the  extent 
of  the  apex  within  the  surface  lines,  and, 
while  the  end  lines  of  the  claim  as  fixed  by 
the  location  are  the  end  lines  of  all  veins 
apexing  within  its  exterior  boundaries,  the 
planes  which  bound  such  rights  of  different 
veins  may  be  as  different  as  the  extent  of 
their  respective  apices,  though  all  such 
planes  must  be  drawn  vertically  downward 
parallel  with  the  end  lines.  It  makes  no 
difference  in  what  portion  of  the  patented 
claim  the  apex  is.  Its  extralateral  rights, 
under  this  rule,  can  easily  be  ascertained. 
The  apex  of  a  secondary  vein  need  not  be  in 
the  same  portion  of  the  claim  as  is  the  apex 
of  the  discovery  vein.  The  statute  does  not 
say  so.  The  decisions  heretofore  made  cer- 
tainly do  not  so  require.  The  three  propo- 
sitions deduced  from  these  decisions  do  not 
logically  lead  to  that  doctrine.  While,  as 
we  have  said,  there  is  no  decision  upon 
the  exact  point,  yet  we  think  there  are 
cases,  in  addition  to  those  already  cited, 
which  necessarily  lead  to  this  conclusion, 
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among  which  is  Consolidated  Wyoming  Gold 
Min.  Co,  V.  Champion  Min,  Co.  63  Fed.  545, 
540.  While  this  court,  in  Catron  v.  Old^ 
23  Colo.  433,  48  Pac.  687,  criticised  this 
case,  it  did  not  do  so  as  to  the  point  now 
under  consideration.  It  was  with  reference 
to.  the  doctrine  ^of  comparative  direction  of 
tiie  lode  which  left  to  the  jury,  as  a  question 
of  fact,  whether  a  vein  extends  more  along 
than  across  the  claim,  that  the  criticism 
went;  and  we  there  said  this  introduced  an 
element  of  uncertainty,  which,  if  possible, 
should  be  avoided.  See  also  Fitzgerald  v. 
Clark,  71  Mont.  100,  30  L.  R.  A.  803,  42 
Pac.  273,  Affirmed  in  171  U.  S.  92,  43  L. 
ed.  87,  18  Sup.  Ct.  Rep.  941;  Tyler  Min, 
Co.  V.  Last  Chance  Min.  Co.  71  Fed.  848; 
2  Lindley,  Mines,  §§  591  et  seq. 

The  language  of  Judge  Hallett,  when  Del 
Monte  Case,  66  Fed.  212,  was  before  him, 
is  pertinent  to  tlie  argument  of  appellees 
that  there  can  be  but  one  set  of  end*  lines 
or  bounding  planes  for  all  the  veins  cov- 
ered by  a  single  location,  and  that  they 
must  be  the  same  for  each.  He  thus  disposes 
of  it:  "It  is  said  that  we  cannot  make  a 
new  end  line  at  the  point  of  divergence  or 
elsewhere,  because  the  court  cannot  make  a 
new  location,  or  in  any  way  change  that 
made  by  the  parties.  Iron  Silver  Min.  Co, 
V.  Elgin  Min.  d  Smelting  Co.  118  U.  8.  196, 
30  L.  ed.  98,  6  Sup.  Ct.  Rep.  1177.  This, 
however,  is  not  necessary.  We  can  keep 
within  the  end  lines  fixed  by  the  locator  in 
respect  to  any  extralateral  right  that  may 
be  recognized  without  drawing  any  line,  and^ 
if  there  be  magic  in  the  word  'line,'  it  will 
be  better  not  to  use  it."  The  opinion  of 
Mr.  Justice  Brewer,  when  the  same  case 
came  before  the  Federal  Supreme  Courts  is 
very  instructive,  and,  as  we  read  it,  is  au- 
thority for  the  conclusion  which  we  have 
reached  in  the  case  in  hand.  In  speaking 
of  extralateral  rights  of  a  vein  entering  a 
claim  through  an  end  line,  and  passing  out 
under  a  side  line,  he  said:  "Given  a  vein 
whose  apex  is  within  his  surface  limits,  he 
can  pursue  that  vein  as  far  as  he  pleases  in 
its  downward  course  outside  the  vertical 
side  lines."  [171  U.  S.  88,  43  L.  ed.  85,  18 
Sup.  Ct.  Rep.  895.]  And  referring  to  the 
proviso  of  f  2322  (U.  8.  Comp.  Stat  1901, 
p.  1425),  which  we  have  hereinabove  quoted, 
he  proceeds:  "This  places  a  limit  on  the 
length  of  the  vein  beyond  which  he  may  not 
go,  but  it  does  not  say  that  he  shall  not  go 
outside  the  vertical  side  lines  unless  the  vein 
in  its  course  reaches  the  vertical  planes  of 
the  end  lines.  .  .  .  Naming  limits  be- 
yond which  a  grant  does  not  go  is  not  equiv- 
alent to  saying  that  nothing  is  granted 
which  does  not  extend  to  those  limits.  The 
locator  is  given  a  right  to  pursue  any  vein 
whose  apex  is  within  his  surface  limits  on 
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its  dip  outside  the  vertical  side  lines,  but 
may  not,  in  such  pursuit,  go  beyond  the 
vertical  end  lines.  And  this  is  all  that 
the  statute  provides."  This  reasoning  ap- 
plies as  much  to  a  secondary  as  to  the  dis- 
covery vein.  It  is  a  vein  that  apexes  within 
the  surface  limits,  and  there  is,  to  say  the 
leasts  no  more  reason  in  denying  to  it  ex- 
tralateral  rights  because  it  does  not  apex 
within  that  particular  part  of  the  claim 
where  the  apex  of  the  discovery  vein  is, 
than  there  is  for  denying  to  any  vein  extra- 
lateral  rights  unless  in  its  course  it  reaches 
the  vertical  planes  of  the  end  lines.  Jus- 
tice Brewer  says  this  latter  condition  is  not 
essential  to  the  exercise  of  extralateral 
rights,  and,  a  fortiori,  the  former  is  not. 
Our  conclusion  is  that  for  all  veins,  both 
discovery  and  secondary,  of  a  patented 
claim,  the  owner  has  extralateral  rights,  at 
least  for  so  much  thereof  as  apex  within 


the  surface  lines;  that  such  rights  as  to  sec- 
ondary veins  are  not  confined  to  such  veins 
as  apex  within  the  same  segment  of  the 
claim  in  which  the  apex  of  the  discovery 
vein  exists;  and  while  the  end  lines  of  the 
location,  as  fixed  and  described  in  the  pat- 
ent, are  the  end  lines  of  all  veins  apexing 
within  the  surface  boundaries,  and  may  con- 
stitute the  bounding  planes  for  such  extra- 
lateral  rights,  and  in  no  case  can  the  lo- 
cator pursue  the  vein  on  its  dip  outside  the 
surface  lines  beyond  such  planes  continued 
in  their  own  direction  until  they  intersect 
such  veins,  yet  these  bounding  planes,  wbich 
in  all  cases  must  be  drawn  parallel  to  the 
end  lines,  need  not  be  coincident.  The  giv- 
ing of  this  instruction  was  prejudicial  er- 
ror. 

The  judgment  ia  therefore  reversed,  and 
the  cause  remanded. 
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FIRST  NATIONAL  BANK  OF  CHICAGO, 

Appt., 

V, 

Joseph  W.  SELDEN,  Receiv,«r,  etc.,  of  First 
National    Bank   of   Nilei^,   Michigan. 

(56  C.  C.  A  632,  120  Fed.  212.) 

1.    The  Insolvency  of  n  nntlonal  bnnk 

and  its  passlnfi:  into  the  hands  of  a  receiver 
will  destroy  the  right  of  holders  of  its  checks 
to  the  funds  called  for  by  them,  even  in  a 
state  where  the  holder  of  a  check  is  regarded 
as  the  owner  of  the  fund  and  entitled  to  main- 
tain an  action  for  it  against  the  drawee. 
SB.  The  incon-venlence  -vrhlclt  -vrlll  ac- 
crue to  the  drawee  of  checks  of  a  national 
bank  from  suits  by  holders  upon  its  refusal 
to  pay  them  when  the  drawer  becomes  in- 
solvent gives  it  no  right  to  make  the  payment 
to  the  injury  of  the  general  creditors  of  the 
insolvent  bank. 

(January  6,  1903.) 

APPEAL  by  plaint ifT  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Northern  Division  of  the  Northern 
IMstrict  of  Illinois  dismissing  a  suit  to  en- 
join the  prosecution  of  an  action  at  law  to 
recover  a  bank  deposit.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Jenkiyis,  Oroascup,  and 
Baker,  Circuit  Judges. 

Mr,  Orvllle  Peokham,  for  appellant : 

The  rule  in  Illinois  by  which  a  check  hold- 


er has  an  action  against  the  bank  if  it  re- 
fuses payment  when  the  account  is  good  is 
firmly  established  in  the  courts  of  that 
state. 

Munn  V.  Burch,  25  111.  35;  Chicago  M.  & 
V.  Ins.  Co,  V.  Stanford,  28  111.  168,  81  Am. 
Dec.  270;  Marine  Bank  v.  Ogden,  29  111. 
248;  Springfield  M,  &  F,  Ine.  Co.  v.  Tincher, 
30  111.  399;  Bickford  v.  First  Nat.  Bank,  42 
111.  238,  89  Am.  Dec.  436 ;  Rounds  v.  Smith, 
42  111.  245;  Broicn  v.  Leckie,  43  111.  497; 
Fourth  Nat.  Bank  v.  CHy  Nat.  Bank,  68 
111.  398;  Union  Nat.  Bank  v.  Oceana  County 
Bank,  80  111.  212,  22  Am.  Rep.  J85;  Ridgely 
Nat.  Bank  v.  Pation,  109  111.  479;  National 
Bank  v.  Indiana  Bkg.  Co.  114  HI.  483,  2  N. 
E.  401;  Woodhum  v.  Woodhum,  116  111. 
427,  5  N.  E.  82 ;  Metropolitan  Nat.  Bank  v. 
Jones,  137  111.  634,  12  L.  R.  A.  492,  27  N. 
E.  533;  Bank  of  Antigo  v.  Union  Trust  Co, 
149  111.  343,  23  L.  R.  A.  611,  36  N.  E.  1029; 
Aht  V.  American  Trust  d  Sav.  Bank,  159 
111.  467,  42  N.  E.  856;  Nihlack  v.  Park  Nat, 
Bank,  169  111.  517,  39  L.  R.  A.  159,  48  N. 
E.  438;  Gage  Hotel  Co.  v.  Union  Nat.  Bank, 
171  111.  531,  39  L.  R.  A.  479,  49  N.  E.  420; 
Wyman  v.  Ft.  Dearborn  Nat.  Bank,  181  111. 
279,  48  L.  R.  A.  565,  54  N.  E.  946;  First 
Nat.  Bank  v.  Keith,  183  111.  475,  56  N.  E. 
179;  Rickert  v.  Suddard,  184  111.  149,  56  N. 
E.  344;  Chrk  v.  Chicago  Title  d  T.  Co.  186 
111.  440,  63  L.  R.  A.  232,  57  N.  E.  1061. 

It  is  part  of  this  rule,  or  a  necessary  con- 


Nons. — ^The  dodsion  in  the  above  case  seems 
to  be  one  of  first  impression.  While  it  Is  de- 
sirable that  the  Supreme  Court  of  the  United 
States  should  pass  upon  the  question  so  as  to 
settle  the  law  upon  it,  the  present  case,  as  the 
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attorney  for  the  appellant  announces,  will  not 
be  taken  further,  though  the  controversy  may 
hereafter  reach  the  Federal  Supreme  Court 
through  proceedings  in  the  state  coiirt.^ 
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sequence  of  it,  that  payment  of  checks  can- 
not be  "stopped"  against  a  bona  fide  holder. 

Union  \at.  Bank  v.  Oceana  County  Bank, 
80  ill.  212,  22  Am.  Rep.  185;  National  Bank 
V.  Indiana  Bkp.  Co,  114  111.  483,  2  N.  E. 
401;  Gage  Hotel  Co.  v.  Union  Nat.  Bank, 
171  111.  531,  39  L.  R.  A.  479,  49  N.  E.  420. 

The  rule  which  is  enforced  in  the  Federal 
courts  is  exactly  the  opposite  of  the  Illinois 
rule. 

Laclede  Bank  v.  Schuler,  120  U.  S.  611, 
30  L.  ed.  704,  7  Sup.  Ct.  Rep.  644;  Florence 
Min.  Co.  V.  Broun,  124  U.  S.  385,  31  L.  ed. 
424,  8  Sup.  Ct.  Rep.  531;  Fourth  Street 
Nat.  Bank  v.  Yardley,  165  U.  S.  634,  41  L. 
ed.  855,  17  Sup.  Ct.  Rep.  439. 

A  garnishee  cannot  be  made  to  pay  a  sec- 
ond time.  If  his  cretlitor  sues  him,  he  can 
plead  in  abatement  the  pendency  of  the  gar- 
nishment, and  in  due  time  can  plead  in  bar 
payment  on  judgment  and  execution  against 
him  as  garnishee. 

Drake,  Attachm.  7th  ed.  §§  699  et  seq. 

Though  the  right  and  necessity  are  the 
eame  in  the  present  case  as  in  the  case  of 
the  garnishee,  the  remedy  muEt  be  different, 
since  the  Federal  court  could  not  sustain  a 
plea  of  the  pendency  in  the  state  court  of 
suits  by  the  check  holders  without  surren- 
dering its  own  judgment  in  deference  to  that 
of  the  state  court,  which,  on  such  a  ques- 
tion, it  has  no  right  to  do.  Where  there  is 
a  right,  however,  the  remedy  may  be  sought 
in  etjuity  if  for  any  reason  it  cannot  be  had 
at   law. 

I  Pom.  Eq.  Jur.  2d  ed.  §§  423,  424. 

The  opposed  rulings  of  the  courts  creat-e 
a  hard  situation  for  the  Chicago  bank  for 
which  it  is  not  responsible, — a  situation  re- 
lievable  in  equity  under  the  head  of  acci- 
dent. 

1  Story,  Eq.  Jur.  13th  ed.  §  89;  Willard, 
Eq.  Jur.  51;  Bispham,  Eq.  2d  ed.  §  174; 
Brightly,  Eq.  Jur.  §  33;  Patton  v.  Campbell, 
70  111.  72;  2  Pom.  Eq.  Jur.  §  823;  Beach, 
Modem  Eq.  Jur.  §  25;  Bath  v.  Sheruin,  10 
Mod.  1 ;  Lindlcy  v.  Russell,  16  Mo.  App.  217; 
Long  Dock  Co,  v.  Bentley,  37  N.  J.  Eq.  15; 
Northern  P.  R.  Co.  v.  Hussey,  9  C.  C.  A. 
463,  15  U.  S.  App.  391,  61  Fed.  231;  Meth- 
odist Protestant  Church  v.  Baltimore,  6 
Gill,  391,  48  Am.  Dec.  540;  Macon  d  W.  R. 
Co,  V.  Parker,  9  Ga.  377;  Curtis  v.  TVi^ 
liams,^  111.  App.  526. 

The  payment  of  the  checks  was  not  vol- 
untary, because,  according  to  the  law  of  the 
state  court,  the  liability  of  the  bank  to  the 
check  holders  was  already  fixed  by  the  pres- 
entation of  the  checks  at  times  when  the 
account  was  good.  The  bank  and  the  check 
holders,  therefore,  were  not  "upon  an  equal 
footing,"  and  the  bank  had  no  choice. 

Astlcy  V.  Reynolds,  2  Strange,  916;  Swift 
d  C,  d  B.  Co.  V.  United  States,  111  U.  6.  22, 
62  L.  R.  A. 


28  L.  ed.  341,  4  Sup.  Ct.  Rep.  244;  De  la 
Cuesta  V.  Insurance  Co.  136  Pa.  62,  9  L.  R, 
A.  631,  20  Atl.  605;  Joannin  v.  Ogilvie,  49 
Minn.  564,  16  L.  R.  A.  376,  52  N.  W.  217 ; 
Preston  v.  Boston,  12  Pick.  7;  Christ 
Church  Hospital  v.  Philadelphia  County,  24 
Pa.  229;  Beckwith  v.  Frishie,  32  Vt.  559. 

Since  judgments  in  the  state  courts  in 
favor  of  the  check  holders  would  be  fore- 
gone conclusions,  damaging  the  bank  while 
settling  nothing  for  the  receiver  or  the  Fed- 
eral court,  there  was  no  reason  why  the 
Chicago  bank  should  wait  for  them  or  sub- 
mit to  them.  The  law  never  imposes  use- 
less conditions. 

Broom,  Legal  Maxims,  ^tth  ed.  p.  252; 
Stvift  d  C.  d  B.  Co.  v.  United  States,  111 
U.  S.  22.  28  L.  ed.  341,  4  Sup.  Ct.  Rep.  244; 
Ward  2d  v.  Fuller,  15  Pick.  185;  Weld  v. 
Rees,  48  111.  434;  Joliet  d  C,  R.  Co.  v. 
Healy,  94  111.  424;  Kennedy  v.  Northup,  15 
111.  148. 

The  receiver  stands  exactly  in  the  bank's 
shoes. 

Casey  v.  Credit  Mohiliei,  2  Woods,  77, 
Fed.  Cas.  No.  2,496;  Winters  v.  Armstrong, 
37  Fed.  508;  Scott  v.  Armstrong,  146  U.S. 
499,  36  L.  ed.  1059,  13  Sup.  Ct.  Rep.  148; 
High,  Receivers,  2d  ed.  99  204,  205  359. 

Messrs.  Buf  us  S.  Simmons  and  Frank 
H.  Kemper  for  appellee. 

Grossonp,  Circuit  Judge,  delivered  the 
opinion  of  the  courts 

The  bill  in  the  circuit  court  was  to  enjoin 
the  prosecution  liy  appellee  of  a  certain  ac- 
tion at  law,  against  the  appellant,  pending 
in  the  United  States  circuit  court  for  the 
northern  district  of  Illinois.  The  cause 
came  on  for  hearing,  upon  demurrer  to  the 
bill,  and  upon  a  motion  for  a  preliminary 
injunction;  whereupon  a  decree  was  entered, 
refusing  the  motion,  sustaining  the  demur- 
rer, and  dismissing  the  bill  for  want  of 
equity.  From  this  decree  this  appeal  is 
prosecuted. 

The  bill  in  substance  alleges:  That  the 
complainant  and  the  First  National  Bank 
of  Niles  were  both  national  banking  associa- 
tions, the  former  located  at  Chicago,  in  the 
state  of  Illinois,  and  the  latter  at  Niles.  in 
the  state  of  Michigan;  that  the  latter  had 
long  kept  an  account  as  a  depositor  with  the 
former  on  which  it  had  been  accustomed  to 
draw  and  issue  checks;  that  on  the  9th  day 
of  March,  1901,  the  Niles  bank  was  insol- 
vent, and  on  or  about  that  date  it  failed  to 
redeem  its  circulating  notes;  whereupon  ft. 
was  on  that  date  closed  under  the  authority 
of  the  Comptroller  of  the  Currency,  and  the 
defendant  herein,  Joseph  W.  Selden,  was,  by 
the  Comptroller,  appointed  as  its  receiver, 
and  took  charge  of  its  affairs  and  entered 
upon  the  discharge  of  his  duties  as  such  re> 
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ceiver;  that  of  these  facts  the  Chicago  bank 
had  notice  on  said  9th  day  of  March,  1901, 
but  not  before;  that  on  that  date  also  the 
receiver  notified  the  Chicago  bank  not  to 
pay  any  drafts  or  checks  theretofore  issued 
by  the  Niles  bank. 

The  amended  bill  further  alleges  that  at 
the  close  of  business  on  March  9,  1901,  the 
Niles  bank  had  a  balance  of  account  stand- 
ing to  its  credit  on  the  books  of  the  Chicago 
bank  of  $9,179.39.  Thereafter  the  Chicago 
bank  credited  certain  items,  and  incurred 
certain  expenses,  and  made  certain  remit- 
tances, on  account  of  the  Niles  bank  or  its 
receiver,  none  of  which  is  questioned,  which 
reduced  the  balance  to  $5,792.21;  that  prior 
to  March  9,  1901,  twenty-seven  checks, 
amounting  in  the  aggregate  to  $5,792.21  had 
been  drawn  and  issued  by  the  Niles  bank  on 
the  Chicago  bank  in  the  regular  course  of 
business,  all  of  which  were  outstanding 
when  the  receiver  was  appointed,  as  afore- 
said. After  that  date  and  before  April  4, 
1901,  all  of  said  checks,  at  times  respective- 
ly when  the  balance  aforesaid  was  sufficient 
in  amount  for  their  payment,  were  pre- 
sented for  payment  to,  and  payment  was  re- 
fused by,  the  Chicago  bank,  pending  an  in- 
quiry into  the  rights  of  the  various  parties 
interested.  All  of  said  twenty-seven  checks 
or  drafts  were  issued  to,  and  held  by,  bona 
tide  holders  thereof  for  value.  Afterwards 
eighteen  of  them,  to  a  total  amount  of  $4,- 
910,  were  again  presented,  and  on  such  sec- 
ond presentation  were  paid  by  the  Chicago 
bank  and  charged,  when  paid,  against  the 
Niles  bank,  thus  further  reducing  the  bal- 
ance standing  to  the  credit  of  the  Niles 
liank  as  aforesaid;  that  the  remaining  nine 
checks,  being  those  only  once  presented  as 
aforesaid,  and  not  paid,  amount  to  $882.21 ; 
and  eight  of  these,  amounting  to  $878.30, 
have,  since  the  Chicago  bank  refused  to  pay 
them  as  aforesaid,  been  presented  by  the 
holders  to  and  allowed  by  the  receiver  as 
claims  against  the  Niles  bank;  and  these 
eight  the  Chicago  bank,  prior  to  the  4th  day 
of  April,  1901,  offered  to  pay  to  the  receiver 
if  he  would  present  them  for  payment  as  the 
holder  and  owner  thereof. 

On  April  4,  1901,  the  receiver  demanded 
of  the  Chicago  bank  payment  of  $5,792.21 ; 
being  the  amount  which  would  be  the  bal- 
ance to  which  the  receiver  as  such  would  be 
entitled,  if  none  of  the  twenty-seven  drafts 
had  been  presented  for  payment  as  afore- 
said. The  Chicago  bank  refused  to  comply 
with  this  demand,  and  thereupon  the  receiv- 
er brought  the  action  in  the  United  States 
circuit  court  for  the  northern  district  of  Il- 
linois, northern  division,  the  prosecution  of 
which  this  bill  was  brought  to  restrain.  In 
that  action  the  receiver  sought  to  recover  the 
n  mount  of  said  twenty-seven  drafts,  being 
62  L.  R.  A. 


$5,792.21,  notwithstanding  the  payment  by 
said  Chicago  bank  as  aforesaid  of  eighteen 
of  said  checks,  and  the  presentation  of  the 
remaining  nine  thereof  for  payment,  at 
times,  respectively,  when  the  Chicago  bank 
had  funds  sufficient  for  the  payment  thereof 
standing  to  the  credit  of  said  Niles  bank  in 
its  account  as  depositor. 

The  bill  further  alleges  that,  under  the 
law  of  Illinois,  a  bona  fide  holder  of  a  check 
or  draft  on  a  bank  may,  if  payment  thereof 
be  refused  when  the  bank  has  funds  of  the 
drawer  subject  to  check  sufficient  in  amount 
to  pay  it,  bring  on  action  at  law  on  such 
check,  immediately  against  such  bank;  the 
check,  as  between  drawer  and  bona  fide  hold- 
er, being  regarded  as  an  assignnlent  in  law, 
pro  tantOf  of  the  balance  which  the  bank 
owe<i  to  its  depositor,  the  drawer  of  the 
check.  And  such  seems  to  be  the  settled  law 
of  Illinois.  Munn  y.  Burck,  25  III.  35;  Met- 
ropolitan Nat.  Bank  v.  Jones,  137  III.  634, 
12  L.  R.  A.  492,  27  N.  E.  533;  Bank  of  An- 
iigo  V.  Union  Trust  Co,  149  111.  343,  23  L, 
R.  A.  611,  36  N.  E.  1029. 

The  bill  further  alleges  that  the  law  as 
declared  and  administered  in  the  Federal 
courts  is  opposed  to,  and  irreconcilable  with, 
the  Illinois  law  as  stated  above;  that  in  the 
Federal  courts  a  check  holder,  as  such,  can- 
not maintain  either  an  action  at  law  or  a 
suit  in  equity  against  the  bank  on  which 
the  check  is  drawn;  the  check  being  held, 
as  between  maker  and  payee,  not  to  be  an 
assignment  pro  tanto,  even  in  equity,  of  the 
indebtedness  owing  by  the  bank  upon  which 
the  check  has  been  drawn.  This  averment 
of  the  law,  under  the  Federal  rule,  is  sup- 
ported in  the  cases  of  Laclede  Bank  v.  Schu- 
ler,  120  U.  S.  511,  30  L.  ed.  704,  7  Sup.  Ct. 
Rep.  644;  Fourth  Sitreet  Nat,  Bank  v.  Yard- 
ley,  165  U.  S.  634,  41  L.  ed.  855,  17  Sup.  Ct. 
Rep.  439,  and  other  cases. 

The  bill  then  avers  that  the  Chicago  bank 
as  a  citizen  of  Illinois,  doing  business  there, 
was  subject  to  the  processes  of  both  the 
state  and  Federal  courts;  that  it  could  not 
have  successfully  defended,  in  the  state 
courts,  against  actions  by  the  check  holders, 
and  that  the  pendency  of  such  actions  or 
judgments  therein  would  have  given  it  no 
defense  in  the  Federal  court  against  the  re- 
ceiver; that  it  would  have  been  a  serious  in- 
jury to  appellant  in  its  business  of  banking, 
and  would  in  no  way  have  benefited  the 
Niles  bank,  or  its  receiver,  to  allow  such  ac- 
tions to  be  brought  and  prosecuted  in  the 
state  courts;  wherefore,  the  appellant  was 
justified  in  preventing  such  actions,  by  pay- 
ing the  checks  presented  for  payment  as 
aforesaid,  and  asking  the  Federal  court,  as 
in  the  bill  presented,  to  restrain  a  suit  by 
the  receiver,  that  would  in  substance  compel  ■ 
the  bank  to  pay  the  same  debt  a  second^  IC 
36  ^ 


5G2 


United  States  Ciscuit  Coubt  of  Appeals. 


Jah., 


time,  and  to  virtually  the  same  party  who 
got  the  benefit  of  tlie  first  payment. 

In  Laclede  Bank  v.  Schuler,  120  U.  S. 
511,  30  L.  ed.  704,  7  Sup.  a.  Rep.  644,  it 
was  decided  that,  as  between  the  right  of 
general  creditors  in  a  fund  received  from  a 
bank  by  an  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  and  the 
payee  of  an  outstanding  check  or  draft, 
there  was  no  such  equitable  assignment  pro 
tanto  of  the  funds  in  the  drawee's  posses- 
sion, as  gave  to  such  payee  a  priority  over 
the  general  creditors.  This,  unquestionably, 
is  the  law,  also,  respecting  funds  in  the 
hands  of  a  receiver  of  a  national  bank,  ap- 
pointed by  the  Comptroller.  In  each  case 
the  purpose  is  to  obtain  a  ratable  distribu- 
tion of  the  insolvent  bank's  assets.  In 
neither  case,  in  the  absence  of  an  assignment 
more  effective  than  the  drawing  of  a  check, 
will  the  Federal  law  allow  one  set  of  cred- 
itors to  obtain  an  advantage  over  another 
set. 

The  Niles  bank,  as  an  insolvent,  in  the 
hands  of  the  receiver  appointed  by  the 
Comptroller,  in  the  interest  of  creditors, 
stands  toward  the  Chicago  bank  in  a  rela- 
tion different  from  the  relation  between  the 
Kiles  bank,  solvent,  and  the  Chicago  bank. 
In  the  latter,  the  creditors  of  the  Niles  bank 
would  have  no  immediate  interest  in  any 
ratable  distribution  of  the  funds;  in  the 
former,  the  interest  is  immediate  and 
urgent. 

Now,  while  it  may  be  questioned  whether, 
as  against  the  Niles  bank,  solvent,  the  lUi- 
ncifl  bank  might  not,  as  to  the  payment  of 
check  and  draft  holders,  act  under  the  Illi- 
nois law  as  against  the  law  prevailing  in 
Federal  courts,  and,  thus  acting,  defend, 
even  in  the  Federal  court,  against  an  effort 


to  compel  a  second  payment,  it  is  clear  that, 
as  against  the  receiver,  executing  his  trusty 
the  Federal  law  alone  is  applicable.  In 
such  a  case  the  Federal  trust  must  be  ad> 
ministered  according  to  the  mandate  of 
Federal  law.  The  moment  the  Niles  bank 
went  into  the  hands  of  the  receiver,  the  Fed- 
eral law  became  the  law  of  the  distribution 
of  its  assets.  In  no  other  way  could  there 
be  unity  of  administration,  and  a  carrying 
out  of  the  Federal  mandate  of  equality.  All 
this  the  Chicago  bank  is  bound  to  have 
known,  and  the  rule  for  distribution  pre- 
scribed, the  Chicago  bank  was  bound  to  ob- 
serve. That  the  Illinois  law  on  the  subject 
of  checks  and  drafts,  and  their  effect  as  as- 
signments at  law,  was  different,  is  no  ex- 
cuse; for.  in  the  winding  up  of  national 
banks  by  the  Federal  authorities,  the  Illinois 
law  cannot  be  allowed  to  displace  the  Fed- 
eral law  looking  to  a  ratable  distribution 
among  the  creditors. 

Nor  was  the  situation  of  the  Chicago 
bank,  upon  presentation  of  the  checks  by  the 
check  holders,  an  intolerable  one.  It  could 
have  defended,  even  in  the  state  courts,  by 
pleading  the  insoh^ency  of  the  Niles  bank 
and  the  Federal  law  that  controls  the  ad- 
ministration of  such  affairs.  The  state 
courts,  as  well  as  the  Federal  courts,  enforce 
Federal  law,  and  are  bound  thereby,  and 
from  any  decision  adverse  to  the  Federal 
law,  an  appeal  could  have  been  taken  to  the 
Supreme  Court  of  the  United  States.  Of 
course  this  meant  lawsuits,— or  possibly,  by 
bill  of  interpleader,  a  lawsuit, — ^but  incon- 
veniences thus  occasioned  are  not  defenses 
against  the  substantial  rights  of  the  cred- 
itors of  the  insolvent  Michigan  bank. 

The  decree  of  tlic  Circuit  Court  dismist- 
ing  the  hUl  is  affirmed. 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


G.  B.  McNEELEY  et  al,  Appts,, 

V. 

SOUTH  PENN  OIL  COMPANY  et  dl. 

(62  W.  Va.  616.) 

*1.  Husband  mnd  -vrlfc  belnsr  seised  as 
Joint  tenants  of  land»  her  interest  being 
separate  estate,  the  husband  alone,  durlDg 
coverture,  sells  the  whole  tract  by  executory 
contract,  aud  the  purchaser  goes  into  posses- 
sion during  the  coverture,  and  later  the  wife 
dies,  leaving  the  husband  and  children  sur- 

*Headnotes  by  Bbannon^  J. 


Note. — As  to  adverse  possession  and  the  stat- 
ute of  limitations  in  respect  to  estates  by  the 
entireties,  see  cases  In  note  to  Robinson's  Ap- 
peal, 30  L.  B.  A  835. 
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vlvlng  her,  and  later  the  husband  conveys  the 
whole  tract  to  the  purchaser  by  deed.  The 
possession  of  the  purchaser  Is  not  adverse  to 
the  wife  in  her  lifetime,  and  right  of  entry 
or  action  does  not  accrue  to  her  children  until 
the  husband's  death,  and  the  statute  of  lim- 
itations begins  to  run  against  them  first  at 
his  death. 

2.  Snrvlvorslilp  in  estates  by  entire- 
ty was  abolished  1st  July,  1850,  by  i  18, 
chap.  110,  of  the  Virginia  Code  of  1849,  con- 
tinued in  the  West  Virginia  Code  of  186S. 
chap.  71,  S  18. 

3.  Curtesy  In  a  wife's  separate  estate  vests 
In  her  husband  first  upon  her  death. 

4.  <inaerex  'Where  man  and  wife  are 
Jointly  seised  of  land,  her  Interest  being 
separate,  and  adverse  possession  under  a  dis- 
tinct hostile  title  begins  during  the  coverture, 
but,  before  the  period  fixed  as  a  bar  by  the 
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statute  of  limitations  has  run  out,  the  wife 
dies,  leaving  children  and  husband  surviv- 
ing her  :  Does  the  statute  stop  running  as  to 
the  heirs  until  the  close  of  the  curtesy  by  the 
death  of  the  husband?  Does  his  failure  to 
sue  affect  them?  Is  there  a  second  or  sep- 
arate right  of  entry  or  action  accruing  to  the 
heirs  at  the  husband's  death  ?  How  when  the 
husband  during  coverture  has  conveyed  to  the 
occupant  by  deed  purporting  to  pass  in  fee 
the  whole  tract?  Does  the  statute  run 
against  the  heirs  before  the  husband's  death? 

O.  Tbe  conveyance  off  land  to  bua- 
band  and  wife  since  1st  April,  1869,  does 
not  create  an  estate  by  entirety,  but  a  Joint 
tenancy,  and  the  wife's  interest  is  separate 
estate.  The  Joint  effect  of  S  18,  chap.  71, 
abolishing  survivorship  in  estates  by  entirety, 
and  of  chapter  66,  relating  to  separate  es- 
tates of  married  women,  of  the  Code  of  1868, 
ts  to  abolish  estates  by  entirety.  The  hus- 
band is  not  entitled  to  sole  possession  during 
coverture,  but  has  curtesy  in  his  wife's  half 
after  her  death. 

6.  Poflveaalon  by  a  pnrebaaer  under 
an  exeentory  contract  of  sale,  made  by 
the  husband  alone,  of  land  owned  in  Joint  ten- 
ancy by  husband  and  wife,  is  not  adverse  to 
the  wife. 

T.  "Wben  a  bnnband,  by  executory  con- 
tract durlnar  coverture,  sells  land  owned 
by  him  and  his  wife  as  Joint  tenants,  and  the 
purchaser  takes  possession,  and  then  the  wife 
dies,  and  then  the  husband  conveys  to  the 
purchaser  the  whole  tract  by  deed,  the  posses- 
sion Is  not  adverse  to  the  heirs  of  the  wife 
until  the  husband's  death,  as  until  then  they 
have  no  right  of  entry  or  action,  and  the  stat- 
ute of  limitations  does  not  run  against  them 
until  then. 

8.  An  executory  contract  for  tbe  sale 
of  land,  stipulating  for  the  future  convey- 
ance of  legal  title,  the  purchase  money  pay- 
able in  future,  is  color  of  title  under  the 
statute  of  limitations  as  to  hostile  claim- 
ant. 

O.  -Tbere  cau  be  no  constructtve  ac- 
tual adverse  possession  of  land  by  rea- 
son of  possession  of  part  of  the  occupant's 
land,  where  there  has  been  no  actual  posses- 
sion of  some  part  of  the  land  of  another  per- 
son which  he  might  treat  as  a  trespass  and 
sue  for. 

10.  "Where  an  occupant's  boundary 
covers  adjolnlnar  lands  of  separate  own- 
ers, his  possession  on  land  of  one  of  them 
will  not  be  adverse  possession  of  land  of  the 
other,  without  actual  possession  of  such 
other's  land,  on  the  theory  that  possession 
of  part  Is  possession  of  the  whole. 

11.  Cbapter  01,  p.  152,  Acts  1872-78, 
flxlnar  tbree  years'  limitation  for 
suits  to  recover  land  leased  for  oil  or  other 
minerals,  was  repealed  by  chapter  102,  p. 
298,  Acts  1882,  re-enacting  chapter  104  of  the 
Code  of  1868. 

12.  Tbe  said  cbapter  Ol,  p.  152,  Acts 
1872,  18T3,  is  unconstitutional  and  void  be- 
cause of  failure  in  its  title  to  express  the 
object  of  the  act. 

13.  A  married  >voman  Tvlll  not,  by  rea- 
son of  estoppel  In  pals,  lose  her  right  to 
land  owned  Jointly  by  her  and  her  husband 
simply  by  knowledge  that  her  husband  is  ne- 
gotiating an  exchange  of  the  whole  land  in 

62L.R.A. 


his  name,  or  has  exchanged  it  as  his  sole  land, 
or  by  expressing,  casually,  satisfaction  with 
the  exchange  after  it  has  been  made.  Silence 
does  not  bar  her  right.  Nor  will  her  heirs  be 
so  barred  by  mere  silence,  though  they  know 
of  improvements  put  upon  the  land  by  or  un> 
der  the  other  party  to  the  exchange. 

(March  28,  1903.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Circuit  Court  for  Wetzel  County  in  fa- 
vor of  defendants  in  an  action  brought  to  re- 
cover the  value  of  oil  which  had  been  taken 
from  certain  property.    Reversed. 

Statement  by  Brannont  J.: 

(a)  By  deed,  4th  April,  1873,  Edgell  con- 
veyed to  Nathan  Higgins  and  Mary  Higgins, 
his  wife,  a  tract  of  100  acres  of  land.  By 
a  written  agreement,  23d  September,  1873, 
between  Nathan  Higgins  and  John  W.  Star- 
key,  they  exchanged  lands;  Higgins  agree- 
ing to  convey  to  Starkey  said  tract  of  100 
acres,  and  Starkey  agreeing  to  convey  to 
Higgins  a  tract  of  60  acres.  Maiy  Higgins 
was  not  a  party  to  this  agreement.  She 
died  12th  February,  1876,  and  her  husband 
in  April,  1898.  The  agreement  recited  that 
the  land  waa  the  Allen  Edgell  farm.  It 
provided  that  Starkey  should  pay  Higgins 
$125  boot,  payable  in  future  by  instalments. 
By  deed  26th  July,  1875,  Nathan  Higgins 
conveyed  to  Starkey  the  100  acres,  reserving 
a  lien  for  unpaid  purchase  money.  The 
agreement  provided  for  immediate  delivery 
of  possession  of  the  two  tracts  under  the  ex- 
change, and  a  son  of  Nathan  Higgins,  living 
on  the  100  acres,  moved  from  it,  and  another 
son  moved  on  the  50  acres,  and  Starkey 
moved  from  the  50  acres,  and  took  actual 
possession  of  the  100  acres,  3d  October,  1873. 
The  deed  from  Higgins  to  Starkey  referred 
to  date  and  record  of  the  deed  from  Edgell 
to  Starkey  and  wife. 

(b)  By  certain  conveyances  the  Corning 
Oil  Company  and  others,  derivatively  from 
Starkey,  became  lessees  of  26  acres  of  the 
100  acres  under  a  lease  for  oil  and  gas  pur- 
poses, and  the  South  Penn  Oil  Company  be- 
came lessee  of  the  residue  74  acres.  About 
11th  February,  1897,  the  Coming  Oil  Com- 
pany and  others,  jointly  owning  with  it  the 
lease  of  the  26  acres,  went  into  possession 
and  bored  several  producing  oil  wells  on 
the  26  acres.  On  21st  August,  1895,  the 
South  Penn  Oil  Company,  under  its  lease  of 
the  74  acres,  took  actual  possession,  and 
bored  several  producing  wells.  G.  B.  Mc- 
Neeley  and  others,  having  acquired  the  in- 
terests of  certain  children  and  heirs  of  Mary 
Higgins,  together  with  certain  other  heirs, 
in  January,  1899,  filed  a  bill  in  chancery 
against  the  South  Penn  Oil  Company  and 
others,  calling  for  an  account  of  all  oil  taken 
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from  said  land,  and  payment  to  the  plain- 
tiffs for  it. 

(c)  The  case  resulted  in  a  decree  dismiss- 
ing the  bill,  from  which  decree  the  plaintiffs 
took  an  appeal. 

McHsrs,  Edward  A.  Brannon,  Thomas 
It.  Horner,  and  Thomas  P.  Jacobs,  for 

appellants: 

No  married  woman's  acts  in  West  Vir- 
ginia affect  the  doctrine  or  estates  of  ten- 
ancy by  the  entirety.  As  to  such  estates  the 
legal  unity  of  husband  and  wife  exists  on  the 
grounds  and  principles  of  public  policy.  So 
long  as  the  relation  of  husband  and  wife  ex- 
ists in  such  tenancy  neither  can  hold  ad- 
versely the  land  of  the  other,  and,  it  follows, 
neither  can  confer  that  power  on  a  stranger. 

Stephens  v.  McCormich,  6  Bush,  181 ; 
Vandevoori  v.  Gould,  36  N.  Y.  639;  First 
yat.  Bank  v.  Guerra,  61  Cal.  109;  Hendricks 
V.  Rasson,  53  Mich.  575,  19  N.  W.  192. 

The  alienation  or  conveyance  by  the  hus- 
band of  the  wife's  inheritance  or  freehold 
during  coverture  makes  no  discontinuance 
thereof,  but  she  or  her  heirs  may  enter  ac- 
cording to  their  respective  rights,  notwith- 
standing such  alienation  or  conveyance. 

2  Cord,  Married  Women,  S  1041*;  Miller  v. 
Bhacklefordy  3  Dana,  296;  Farmer^  Ba/nk  v. 
Corder,  32  W.  Va.  232,  9  S.  E.  220;  Farm- 
ers* d  J/.  Bank  v.  Gregory,  49  Barb.  155; 
Goclet  V.  Gfort,  31  Barb.  314. 

The  legislature  could  only  have  intended 
to  abrogate  the  common-law  word  depriving 
the  wife  of  the  use  and  control  of  her  sepa- 
rate estate,  which,  therefore,  leaves  the  es- 
tate intact  with  all  its  necessary  ingredi- 
ents. 

Rogers  v.  Grider,  1  Dana,  242;  Pray  v. 
Stcbbins,  141  Mass.  219,  55  Am.  Rep.  462,  4 
N.  E.  824;  Bertles  v.  Nunan,  92  N.  Y.  152, 
44  Am.  Rep.  363;  Kerr,  Real  Prop.  §  1976. 

So  long  as  the  contract  is  executory  the 
possessioh  could  not  be  adverse  in  any  re- 
spect. 

Parkershurg  Nat.  Bank  v.  Neal,  28  W. 
Va.  744;  Ketchum  v.  Spurlock,  34  W.  Va. 
597,  12  S.  E.  832;  Hutchinson,  Land  Titles, 
9  360;  High  v.  Pancake,  42  W.  Va.  607,  26 
S.  E.  536;  Delaplain  v.  Grubh,  44  W.  Va. 
617,  30  S.  E.  201 ;  Lucas  v.  Clafflin,  76  Va. 
280;  Rosenour  v.  Rosenour,  47  W.  Va.  564, 
35  S.  E.  918. 

The  remainder-man  is  not  bound  to  enter 
for  a  forfeiture  of  the  preceding  life  estate, 
lor  a  new  right  of  entry  accrues  on  the 
death  of  the  life  tenant. 

mtevens  v.  Winship,  1  Pick.  318,  11  Am. 
Dec.  178;  Culver  v.  Rhodes,  87  N.  Y.  348; 
Jackson  eat  dem.  Hardenhergh  v.  Schoon- 
maker,  4  Johns.  390;  Constantine  v.  Van 
Winkle,  6  Hill,  177 ;  Jackson  ew  dem.  Swart- 
tcoui  V.  Johnson,  5  Cow.  95^  15  Am.  Dec. 
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433;  Miller  v.  Sliackleford,  3  Dana,  289; 
Meraman  v.  Caldwell,  8  B.  Mon.  32,  46  Am. 
Dec.  537;  Buswell,  Limitations  &  Adverse 
Possession,  §  271. 

The  heirs  had  no  remedy  during  the  cur- 
rency of  the  life  estate,  and  therefore  the 
statute  could  not  run.  Limitations  operate 
on  the  right  of  entry,  and  there  was  and 
could  be  none  in  the  heirs  as  long  as  their 
father  lived. 

Fishei'  V.  Provin,  25  Mich.  350;  Diver  v. 
Diver.  66  Pa.  106;  McDuff  v.  Beauchamp,  50 
Miss.  531;  Robinson  v.  Eagle,  29  Ark.  202; 
Bennett  v.  Child,  19  Wis.  365;  Garner  v. 
Jones,  52  Mo.  68;  Buck  v.  Milford,  90  Ind. 
292;  Buttlar  v.  Rosenbtath,  42  N.  J.  Eq.  651, 
59  Am.  Rep.  62,  9  Atl.  696 ;  Speier  v.  Opfer, 
73  Mich.  36,  2  L.  R.  A.  345,  40  N.  W.  909; 
Bertles  v.  Nunan,  92  N.  Y.  152,  44  Am.  Rep. 
363;  mies  v.  Fisher,  144  N.  Y.  306,  30  L.  R. 
A.  305,  39  N.  E.  337. 

If  Nathan  and  Mary  Higgins  were  joint 
tenants,  or  tenants  in  common,  even  then 
the  statute  of  limitations  would  not  have 
been  started  against  Mary  Higgins  or  her 
heirs. 

Core  V.  Faupel,  24  W.  Va.  238 ;  Hutchin- 
son, Land  Titles,  350;  Salter  y.  Salter,  80 
Ga.  178,  4  S.  E.  391 ;  Meraman  v.  Caldtcell, 
8  B.  Mon.  32,  46  Am.  Dec.  537 ;  Wood,  Limi- 
tations of  Actions,  536. 

Possession  under  an  agreement  to  convey 
does  not  become  adverse  to  the  ootenant  un- 
til the  date  of  the  deed  executed. 

Phelan  v.  Smith,  100  Cal.  158,  34  Pac. 
667;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  807; 
Pickett  V.  Doe  ea  dem.  Pope,  74  Ala.  122; 
McKneely  v.  Terry,  61  Ark.  527,  33  S.  W. 
953. 

There  must  be  some  notorious  act  of  oust- 
er or  adverse  possessions  by  the  party  enter- 
ing, brought  home  to  the  knowledge  or  no- 
tice of  the  others, — a  clear,  positive,  and 
continuous  disclaimer  or  disavowal  of  the 
cotenant's  title,  and  assertion  of  an  adverse 
right. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  803; 
Boggess  v.  Meredith,  16  W.  Va.  1 ;  Rust  v. 
Rust,  17  W.  Va.  901 ;  Cooey  v.  Porter,  22  W. 
Va.  120;  Tiedeman,  Real  Prop.  251;  Tyler, 
Ejectment,  877. 

Starkey's  entry  and  possession  under  the 
alleged  contract  were  not  an  ouster  and  dis- 
seisin of  Mary  Higgins. 

1  Cyc.  Law  &  Proc.  p.  1078 ;  Phelan  v. 
Smith,  100  Cal.  158,  34  Pac.  667;  Haver's 
Estate,  140  Pa.  420,  21  AU.  445;  Elys  v. 
Wynne,  22  Gratt.  229. 

The  execution  by  the  joint  tenant,  Nathan 
Higgins,  of  the  executory  contract  did  not 
start  the  statute  against  the  cotenant,  Marjr* 
Higgins,  for  Starkey  held  under  and  subject 
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667 ;  Core  v.  Faupel,  24  W.  Va.  238 ;  Eud8<m 
V.  Futney,  14  W.  Va.  661 ;  Nowlin  v.  Rey- 
nolds, 25  Gratt  137 ;  1  Cyc.  Law  &  Proc  pp. 
1049,  1058;  Austin  v.  Brown,  37  W.  Va.  634, 
17  S.  B.  207;  Merriit  v.  Htt^/ic*,  36  W.  Va. 
856,  15  S.  E.  56. 

Starkey  did  not  bring  notice  home  to  her 
that  he  was  going  to  hold  adversely  to  her, 
and  when  she  died  he  could  not  do  so,  for  he 
was  a  life  tenant  and  estopped  to  prejudice 
the  reversioners. 

Justice  y.  Laufson,  46  W.  Va.  163,  33  S.  £. 
102;  Pillow  v.  Southwest  Virginia  Improv, 
Co.  92  Va.  144,  23  S.  E,  32;  Oooey  v.  Porter, 
22  W.  Va.  120;  Parker  v.  BrasT,  45  W.  Va, 
399,  32  8.  £.  269 ;  Worthington  ▼.  Staunton, 
16  W.  Va.  208. 

Even  after  deed  from  Nathan  Higgins  to 
Starkey,  Starkey,  or  his  grantees,  could  not 
hold  adversely  to  Mary  Higgins'  heirs,  as 
Starkey  was  tenant  in  common  with  them 
and  holder  of  Nathan  Higgins'  life  estate  by 
the  curtesy,  as  the  statute  does  not  begin  to 
run  until  the  expiration  of  the  life  estate  or 
other  estate  in  possession,  which  was  alter 
Nathan  Higgins'  death  in  1898. 

Merritt  v.  Hughes,  36  W.  Va.  362, 15  S.  E. 
66;  Hutchinson,  Land  Titles,  §  352;  Angell, 
Limitations  of  Actions,  §§  371,  372;  Wood, 
Limitations  of  Actions,  527;  Tyler,  Eject- 
ment, 923,  946;  Ball  v.  Johnson,  8  Gratt. 
285;  Merrit  v.  Smith,  6  Leigh,  493;  1  Rob. 
New  Pr.  508,  510;  Austin  v.  Brown,  37  W. 
Va.  635,  17  8.  E.  207;  1  Am.  A  Eng.  Enc 
Law,  2d  ed.  pp.  807,  808;  Arnold  v.  Bunnell, 
42  W.  Va.  473,  26  S.  E.  359;  Jackson  ex 
dem.  Beekman  v.  Sellick,.B  Johns.  262;  Jttck- 
son  ex  dem,  Corson  v.  Cairns,  20  Johns. 
301 ;  Central  Land  Co.  v.  Laidley,  32  W.  Va. 
135,  3  L.  R.  A.  826,  9  8.  £.  61;  Jones  v. 
Vreed^  42  Ark.  357 ;  Banks  v.  Qreen,  35  Ark. 
84;  Meraman  v.  Caldwell,  8  B.  Mon.  32,  46 
Am.  Dec  537;  CeeU  v.  Clark,  44  W.  Va.  669, 
30  S.  E.  216;  Boiling  v.  Teel,  76  Va.  487; 
Avent  V.  ArHngtot^,  105  N.  C.  377,  10  8.  E. 
991 ;  Parker  v.  Brast,  45  W.  Va.  399,  32  8. 
E.  269. 

^Messrs,  Erskiae  Sb  Allison  and  Ar- 
nold, Morton,  is  Irvine,  for  appellee 
Coming  Oil  Company: 

The  two  essential  characteristics  of  es- 
tates by  the  entirety  at  common  law — seisin 
of  the  entirety  per  tout,  et  non  per  my,  and 
the  right  of  survivorship, — ^were  based  on 
the  unity  of  husband  and  wife  in  legal  in- 
tendment, and  were  the  natural  consequen- 
ces of  that  principle.  But  the  common-law 
doctrine  of  estates  by  entireties  was  abro- 
gated by  the  enactment,  in  1849,  of  the  pro- 
vision now  found  in  §  18,  chap.  71,  of  the 
Code. 

2  Minor,  Inst.  p.  410 ;  Beckham  v.  Duncan 
(Va.)  5  S.  E.  694;  Bushong  v.  Hector,  32  W. 
Va.  311,  9  8.  E.  225;  Hiles  v.  Fisher,  144  N. 
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Y.  306,  30  L.  R.  A.  812,  39  N.  E.  337;  Butt- 
lar  V.  Rosenblath,  42  N.  J.  Eq.  653,  59  Am. 
Rep.  52,  9  Atl.  605 ;  Randolph  v.  Casey,  43 
W.  Va.  289,  27  8.  E.  231. 

The  survivor  held  the  estate,  not  by  right 
of  survivorship,  but  simply  as  one  holding 
over  or  continuing  to  hold  in  his  own  right 
that  which  was  already  his  own,  and  yet, 
while  coverture  lasted,  that  which  was  also 
another's,  but  that  other,  one  with  him,  in 
contemplation  of  law.  The  estate  did  not 
descend  upon  the  death  of  either,  but  the 
surviving  consort,  being  already  seised  of 
the  entire  estate,  became  sole  owner  of  it. 

Corinth  v.  Emery,  63  Vt.  505,  22  Atl.  618. 

The  entry  by  Starkey  and  the  possession 
taken  by  him  October  3d,  1873,  under  claim 
of  title  to  the  whole  in  severalty,  were  ad- 
verse to  Mary  Higgins,  and  constituted  an 
ouster  of  her  interest  or  estate. 

The  contract  is  color  of  title  showing  the 
extent  of  the  vendee's  claim,  and  the  posses- 
sion is  expressly  taken  under  the  contract, 
with  the  permission  of  the  vendor  and  sub- 
servient to  his  rights. 

Keichum  v.  Spurlock,  34  W.  Va.  597,  12 
8.  £.  832;  Rowland  v.  Ifewark  Cemetery 
Asso.  66  Barb.  366;  Vrooman  v.  Shepherd, 
14  Barb.  441;  Elliott  v.  Mitchell,  47  Tex. 
445 ;  Bank  of  the  State  v.  Smyers,  2  Strobh. 
L.  24;  Whitney  v.  Wright,  15  Wend.  171; 
Walker  v.  Crawford,  70  Ala.  568;  Long  v. 
Kansas  City  Stock-Yards  Co.  107  Mo.  298, 
17  8.  W.  656;  Tyler,  Ejectment,  p.  879;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  800;  1  Cye, 
Law  &  Proc.  p.  1098;  Avent  v.  Arrington, 
105  N.  C.  377,  10  8.  E.  991. 

The  possession  of  Stark^  before  the  exe- 
cution of  the  deed  and  his  possession  after 
the  agreement  was  fully  consummated  may 
be  coupled  to  make  his  adverse  possession 
against  Mary  Higgins  and  her  heirs  com- 
plete. 

Bank  of  the  State  v.  Smyers,  2  8trobh.  L. 
24;  Brown  v.  Brown,  106  N.  C.  451,  11  8.  E. 
647;  Vdletitine  v.  Cooley,  Meigs,  613,  33  Am. 
Dec.  166;  1  Cyc.  Law  &  Proc.  p.  1004. 

It  is  not  necessary  to  an  assertion  of  ad- 
verse possession  that  the  party  should  be  ig- 
norant of  the  defects  of  his  own  title,  and 
have  no  knowledge  of  the  rights  of  those 
against  whom  he  claims. 

Jones  V.  Lemon,  26  W.  Va.  629;  Sands  v. 
Hughes,  53  N.  Y.  287. 

There  was  an  actual  ouster  of  Mary  Hig- 
gins. 

3  Bl.  Com.  169;  Co.  Litt.  153;  Unger  v. 
Mooney,  63  Cal.  586,  49  Am.  Rep.  100;  Jones 
V.  Lemon,  26  W.  Va.  629. 

Starkey  cannot  be  presumed  to  have  en- 
tered  as  a  ootenant  or  a  joint  tenant  with 
Mary  Higgins.  The  evidence  overwhelms 
the  presumption.  ^i^ 

Elder  V.  McClaskey,  l^'^Ftfc  A.  251,  3^S 
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S.  App.  1,  70  Fed.  529;  Talboit  v.  Woodford, 
48  W.  Va.  449,  37  S.  E.  680;  Whitney  v. 
Wright,  15  Wend.  171. 

Actual  possession  of  a  part  with  a  claim 
to  the  whole  was  sufficient  under  such  cir- 
cumstances. 

Oney  v.  Clendenin,  28  W.  Va.  34 ;  Core  v. 
Faupel,  24  W.  Va.  238;  Angell,  Limitatioas 
of  Actions,  6th  ed.  f  400,  p.  413. 

Mary  Biggins'  right  of  action  accrued  im- 
mediately upon  such  ouster,  and  the  statute 
then  commenced  to  run  against  her. 

Rader  v.  Neal,  13  W.  Va.  373;  Mathetoa 
V.  Greer,  21  W.  Va.  697;  Bushong  v.  Rector, 
32  W.  Va.  314,  9  S.  E.  225;  Farmer^  Bank 
V.  Oorder,  32  W.  Va.  232,  9  S.  E.  220;  «an- 
dolph  V.  Oaeey,  43  W.  Va.  293,  27  S.  E.  231 ; 
Jones,  Real  Prop,  in  Conveyancing,  f  1816; 
Tyler,  Ejectment,  p.  151;  Hopson  v. 
Fotclkea,  92  Tenn.  697,  23  L.  R.  A.  806,  23 
S.  W.  55;  Bains  v.  Bullook,  129  Mo.  117,  31 
S.  W.  342;  Austin  v.  Broum,  37  W.  Va.  634, 
17  S.  E.  207;  Talhott  v.  Woodford,  48  W. 
Va.  449,  37  S.  E.  680. 

The  statute  once  in  operation  oontinued  to 
run  against  the  heirs  of  Mary  Higgins. 

Talbott  V.  Woodford,  48  W.  Va.  449,  37  S. 
E.  680;  Randolph  v.  Casey,  43  W.  Va.  289, 
27  S.  E.  231 ;  Merritt  v.  Hughes,  36  W.  Va. 
356,  15  S.  E.  56;  Jones  v.  Lemon,  26  W.  Va. 
629;  Wilson  v.  Harper,  26  W.  Va.  179;  Fa- 
gan  v.  Kurte,  94  U.  S.  773,  24  L.  ed.  317; 
Austin  V.  Broton,  37  W.  Va.  634,  17  S.  E. 
207;  Meraman  v.  CaldtoeU,  8  B.  Mon.  32,  46 
Am.  Dec.  537;  Vanarsdall  v.  Fauntleroy,  7 
B.  Mon.  401;  Medlook  v.  Buter,  80  Ky.  101 ; 
Beattie  y.  WhippU,  164  111.  273,  40  N.  E. 
340. 

Mr,  R.  W.  MoCoy  also  for  Coming  Oil 
Company. 

On  petition  for  rehearing. 
Messrs.  M.  F.  Elliott,  U.  If .  Amett,  A. 
B.  Fleming,  and  R*  F.  Fleminst  for  ap- 
pellee South  Penn  Oil  Company: 

We  have  never  been  able  to  find  a  single 
case  in  which  the  courts  have  assumed  to 
say  that,  because  there  was  no  right  of  entry 
during  a  part  of  the  time  after  the  statute 
was  set  in  motion,  such  time  should  not  be 
counted  as  a  part  of  the  limitation  period, 
when  the  statute  says  that  the  suit  must  be 
brought  within  ten  years  next  after  the 
cause  of  action  first  accrued. 

Wood,  Limitations  of  Actions,  3d  ed.  S  4, 
p.  6;  Rhodes  v.  Smethurst,  6  Mees.  &  W. 
861;  Tyler,  Ejectment,  p.  929;  Murray  v. 
Chicago  d  N.  W.  R.  Co.  36  C.  C.  A.  62,  92 
Fed.  868;  Newell,  Ejectment,  p.  709;  Jones 
V.  Lemon,  26  W.  Va.  629. 

A  married  woman  may  be  estopped  by  her 
fraud.     A  party  may  be  guilty  of  fraud  by 
keeping  silent  when  he  or  she  ought  to  speak.  I 
Bigelow,  Estoppel,  6th  ed.  p.  463  j  Chap- 
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man  v.  Chapman,  59  Pa.  214;   Morgan  v. 
Snodgrass,  49  W.  Va.  392,  38  8.  E.  696. 

Messrs.  Comott  A  Newman  and  W.  8. 
Haymoiid  for  other  appellees. 

Bramioiiy  J.,  delivered  the  opinion  of  the 
court: 

A  vital  question  in  this  case  arises  on  the 
statute  of  limitatioas.     Is  the  right  of  the 
plaintiffs  to  that  half  of  the  tract  of  100 
acres  vested  in  Maiy  Higgins  lost  to  them  by 
reason  of  the  statute  of  limitations?    The 
defendant  oil  companies  say  that  when  Star- 
ke,  under  the  executory  contract  of  ex- 
change between  him  and  Nathan  Higgins, 
took  actual  possession  of  the  100  acres,  in 
October,  1873,  the  statute  at  once  began  to 
run,  and  had  run  the  limitation  period  of 
ten  years  long  before  the  commencement  of 
this  suit.    That  depends  upon  the  question 
whether  that  possession  was  adversary  to 
Mary  Higgins.    Counsel  for  plaintiffs  say 
that  it  was  not  adversary,  for  the  reason 
first,  that  the  conveyance  to  Nathan  and 
Mary  Higgins  created,  not  a  joint  tenancy, 
but  an  estate  by  entirety,  and  that  he  could 
not  sell  either  his  own  <»'  his  wife's  estate 
in  the  land,  and  his  contract  of  sale  would 
constitute  no  color  of  title,  but  was  nuga- 
tory for  all  purposes,  and,  besides,  that  Na^ 
than  had  tiie  right  to  the  control,  possession, 
and  rents  and  profits  of  his  wife's  share, — 
in  short,  a  life  estate  therein,  just  as  by  com- 
mon law  a  husband  had  a  life  estate  in  the 
sole  land  of  a  wife, — and  under  settled  prin- 
ciples the  statute  would  not  begin  against 
her  or  her  heirs  until  the  death  of  the  hus- 
band.   The  defense  says  that  the  conveyance 
of  the  land  did  not  create  an  estate  by  en- 
tirety, but  simply  a  joint  tenancy,  by  the 
law  ruling  at  the  date  of  such  conveyance^ 
By  common  law,  land  conveyed  simply  to  a 
husband  and  wife  did  not^  as  in  the  case  of  a 
conveyance  to  two  persons  not  husband  and 
wife,  create  a  joint  tenancy,  but  an  estate  by 
entirety.     ''It  is  a  sole,  not  a  joint,  tenancy. 
Each  holds  the  entirety.    They  are  one  in 
law,  and  their  estate  one  and  indivisible.  *If 
the  husband  alien,  if  he  suffer  a  recovery,  if 
he  be  attainted,  none  of  these  will  affect  the 
right  of  the  wife,  if  she  survive  him.     Nor 
is  this  by  the  jus  acorescendi.    There  is  no 
such  thing  between  theih.    That  takes  place 
where,  by  the  death  of  one  joint  tenant,  the 
survivor   receives   an   accession;    something 
which  he  had  not  before ;  the  right  of  the  de- 
ceased.   But   husband   and   wife   have   the 
whole  from  the  moment  of  the  conveyance  to 
them,  and  the  death  of  either  cannot  give 
the  survivor  more."    This  statement  of  the 
nature  of  this  ancient  estate  in  land,  dating 
far  back  in  time,  in  Thornton  v.  Thornton, 
3  Rand.   (Va.)   179,  is  supported  by  all  the 
authorities.    No  partition,  voluntaxy  or  in« 
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voluntary,  can  .  be  made  between  husband 
and  wife  of  such  an  estate.  11  Am.  &  Eng. 
Enc.  Law,  p.  49;  2  Minor,  Inst.  p.  471.  One 
dying,  the  survivor  gets  the  whole.  In  sucii 
land  the  husband  had  at  least  an  estate  for 
his  life,  and  if  he  outlived  his  wife  he  sim- 
ply retained  the  whole.  His  conveyance  of 
the  whole  would  operate  to  confer  on  his 
grantee  an  estate  during  his. life,  and,  if  he 
survived,  it  would  pass  the  fee  to  the  whole. 
1  Washb.  Real  Prop.  §  913;  Bl.  Com.  bk.  2, 
p.  182:  aray  v.  Bailey,  117  N.  C.  439,  23  S. 
E.  318. 

If  Nathan  and  Mary  Higgins  did  take  an 
estate  in  entirety,  and  she  had  outlived  him, 
on  common-law  principles  the  statute  would 
not  count  against  her  in  favor  of  Starkey 
until  his  death,  because  until  then  Nathan's 
marital  right  of  possession  would  not  ex- 
pire. Until  then  she  could  not  recover  of 
^Starkey  either  her  own  or  his  interest,  but, 
as  she  died  first,  there  could  not  be,  by  com- 
mon law,  any  question  of  the  statute,  as  his 
contract  with  Starkey  would  upon  her  death 
c(Mifer  right  of  possession  upon  Starkey.  But 
this  could  not  be  the  case,  because  at  the 
date  of  the  contract  the  statute  found  in 
Code  1868,  chap.  71,  §  18,  was  in  force,  pro- 
Tiding  that  "if  hereafter  an  estate  of  inher- 
itance be  conveyed  or  devised  to  a  husband 
and  his  wife,  one  moiety  of  .such  estate  shall, 
on  the  death  of  either,  descend  to  his  or  her 
heirs,  subject  to  debts,  curtesy,  or  dower  as 
the  case  may  be."  This  enactment  has  been 
in  force  since  the  Virginia  Code  of  1849  took 
effect,  Ist  July,  1850 ;  and  therefore  Nathan 
and  Mary  Higgins  took  subject  to  it,  and 
Nathan  could  not  take  the  fee  upon  his 
wife's  death,  as  he  would  have  done  by  com- 
mon law,  and  his  exchange  with  Starkey  did 
not  confer  a  fee  in  his  wife's  moiety  upon 
her  death,  as  the  fee  in  reversion  went  to  her 
heirs.  But  the  statute  says  that  he  shall 
have  curtesy  in  his  wife's  moiety,  and  it  is 
settled  that  the  heirs  would  not  be  subject 
to  the  statute  until  the  close  of  the  curtesy 
estate  by  the  death  of  Nathan  Higgins,  the 
life  tenant  by  curtesy.  Arnold  v.  Bunnellf 
42  W.  Va.  473,  26  S.  E.  359;  Merritt  v. 
Hughes,  36  W.  Va.  356,  15  S.  E.  56 ;  Austin 
V.  Brown,  37  W.  Va.  634,  17  S.  E.  207.  But 
here  a  question  of  nicety  arises,  on  which  I 
but  one  case  has  been  cited,  and  on  which  I 
have  been  able  to  find  but  little  authority. 
Say  that,  as  the  right  of  Mary  Higgins  was 
separate  estate,  the  statute  began  to  run 
against  her  in  her  lifetime.  Randolph  v. 
Casey,  43  W.  Va.  289,  27  S.  E.  231.  If  it 
had  run  out  during  her  life,  she  would  have 
been  barred,  and  her  heirs  would  have  been 
barred,  as  they  derived  only  from  her;  and, 
if  her  right  had  been  lost  and  passed  by  the 
statute,  so  would  theirs  have  been.  But  the 
statute  had  not  barred  her  right  before  her 
62  L.  R.  A. 


death.  All  authority  does  say  that,  if  the 
statute  begins  to  run  against  an  ancestor,  it 
goes  on  against  his  heirs,  even  though  in- 
fants. Talhott  V.  Woodford,  48  W.  Va.  449, 
S7  S.  E.  580.  That  is  because  they  can  sue. 
How  is  it  where  the  hnsband  has  made  a 
deed  conveying  all  his  right  to  a  third  party, 
carrying  with  it  his  curtesy,  which  curtesy  in 
her  separate  estate  first  vests  at  her  death? 
Gitcmsey  v.  Lazcar,  51  W.  Va.  328,  41  S.  E. 
405;  15  Am.  &  Eng.  Enc.  Law,  p.  819.  Does 
that  rule  apply  then,  or  does  the  statute 
stop  until  the  close  of  the  curtesy  ?  It  is  an 
axiom  of  the  law  of  statutes  of  limitations 
that,  to  apply  them  to  bar  title  to  land,  there 
must  be  a  right  of  entry.  Citations  in  Mer- 
ritt V.  Hughes,  36  W.  Va.  362,  15  S.  E.  56. 
Nobody  can  maintain  ejectment  unless  he 
have  a  right  of  entry.  Adkins  v.  Spurlook, 
46  W.  Va.  139,  33  S.  E.  121;  Code  1899, 
chap.  90,  §  4.  From  the  last  breath  of  Mary 
Higgins  to  the  last  breath  of  Nathan  Hig- 
gins, there  was  no  right  of  entry  in  her  chil- 
dren. They  could  maintain  no  suit  to  re- 
cover possession  from  Starkey.  How,  then, 
can  the  period  of  duration  of  the  curtesy  es- 
tate be  counted  against  her  children?  Bar 
a  right  when  there  is  no  right  of  suit  for  it! 
Counsel  for  the  Coming  Oil  Company,  seeing 
this  trouble,  argues  that  the  children  could 
have  maintained  a  suit  in  equity  to  remove 
cloud  from  title^  and  cite  Austin  v.  Brown, 
37  W.  Va.  634,  17  S.  E.  207.  I  do  not  see 
that  they  could  do  so,  as  they  were  not  in 
possession.  Moore  v.  McNutt,  41  W.  Va. 
695,  24  S.  E.  682,  and  Christian  v.  Vance,  41 
W.  Va.  754,  24  S.  E.  596.  Austin  v.  Brown 
does  not  say  that  one  who  is  neither  in  or 
entitled  to  possession  can  maintain  such  a 
bill.  It  cannot  be  cited  to  uphold  the  propo- 
sition that  the  Higgins  heirs  could  sustain 
a  chancery  suit  to  impeach  Starkey's  right  to 
the  curtesy  estate  or  to  get  possession  while 
it  existed.  If  they  could  have  maintained  a 
suit  for  an  injunction  against  extraction  of 
oil,  or  for  an  account  of  oil  taken  from  the 
land,  that  would  not  give  possession.  They 
could  have  no  partition  during  the  curtesy. 
Merritt  v.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56.  To  bar  their  legal  title,  you  must  prove 
that,  when  the  right  vested  by  descent  in 
them,  they  could  maintain  ejectment  to  vin- 
dicate their  title  and  admit  them  to  full  ac- 
tual possession.  They  held  legal  title,  but 
only  as  reversioners,  and  that  title  had  no 
force  to  give  them  possession  in  a  law  or 
equity  forum  during  the  life  of  Nathan  Hig- 
gins. We  are  talking  of  full  common-law 
remedy  giving  full  possession.  It  cannot  be 
unqualifiedly  asserted  that,  when  once  the 
statute  starts,  it  stops  for  no  after  event.  If 
a  statute  suspends  its  operation,  it  stops  for 
the  period  of  suspension  because  of  the  man- 
'  date  of  the  law.     1  Cyc.  Law  &  Proc.  1023; 
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1  Rob.  Pr.  624.  Now,  when  the  law  creates 
an  estate  by  curtesy,  operating  to  suspend 
entry  and  action,  why  should  not  the  statute 
of  limitation  stop  ?  More  so  because  infants 
can  sue,  but  a  reversioner  or  remainder-man 
cannot.  The  law  commands  it  to  cease  run- 
ning in  consideration  that  it  tolls  for  a  time 
the  right  of  entry.  We  are  told  of  that  rule 
that  disabilities  arising  after  the  start  of 
the  statute  do  not  stop  its  currency,  but  the 
vesting  of  the  estate  by  curtesy  is  not  a  disa- 
bility. This  argument  was  made  in  Jackson 
ex  dem.  Swart vcout  v.  Johnson^  5  Cow.  74,  15 
Am.  Dec.  434,  447.  There  were  two  disabil- 
ities— infancy  and  coverture — when  adverse 
occupation  b^an,  and  they  were  both  re- 
moved by  death;  but  then  curtesy  began, 
and  it  was  held  that  the  curtesy  suspended 
the  statute,  and  that  the  intervention  of  a 
particular  estate  was  not  a  disability;  that 
is,  it  could  not  be  pleaded  like  a  supervenient 
disability  arising  after  the  accrual  of  cause 
of  action ;  in  short,  that  the  intervention  of 
the  curtesy  operated  a  suspension  of  the 
statute ;  that  in  fact  the  land  did  not  descend 
during  curtesy  so  as  to  give  right  of  entry. 
The  opposite  has  been  held  In  Beaiiie  v. 
Whipple,  154  111.  273,  40  N.  E.  340.  The  de- 
cision there  was  that,  when  adverse  posses- 
sion begins  in  the  wife's  life,  her  death  does 
not  suspend  it,  notwithstanding  the  hus- 
band's curtesy.  There  being  no  right  of  en- 
try, I  consider  the  New  York  case  the  more 
logical. 

In  our  case  the  husband  sold  and  later 
conveyed  his  curtesy  to  Starkey,  and  Star- 
key  had  right,  as  against  the  children  of 
Marj'  Higgins,  to  occupy  the  whole  land  dur- 
ing curtesy.  The  possession  of  a  life  tenant 
is  not  adverse  to  the  remainder-man,  as  the 
life  and  the  remainder  estates  are  consistent, 
not  adverse.  Austin  v.  Brown,  37  W,  Va. 
634,  17  S.  E.  207,  and  .authorities  in  Merritt 
V.  Hughes,  36  W.  Va.  362,  15  S.  E.  66;  1  Cyc. 
Law  &.  Proc.  1066.  But  as  Starkey  pur- 
chased in  fee,  and  was  expressly  a  life  ten- 
ant, I  will  treat  the  possession  as  adverse, 
for  argument's  sake,  and  make  the  interven- 
tion of  the  tenancy  by  curtesy  beginning 
vnth  the  death  of  Mary  Higgins  as  working 
a  suspension  of  the  statute.  Or  may  we  not 
say  that  there  were  two  rights  of  entry, — 
one  to  Mary  Higgins,  and  the  other  to  her 
children  at  her  death  ?  As  the  coming  of  the 
life  estate  ended  her  right  of  entry,  a  new 
and  distinct  right  of  entry  first  arose  upon 
the  death  of  Starkey  in  favor  of  her  chil- 
dren. Judge  Holt,  in  Austin  v.  Brown,  37 
W.  Va.  639,  17  S.  E.  207,  using  the  words  of 
Stevens  v.  Winship,  1  Pick.  318,  11  Am.  Dec, 
178,  said:  A  remainder-man  is  not  obliged 
to  enter  for  a  forfeiture  by  tenant  for  life, 
and  a  new  right  of  entry  accrues  to  him  at 
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the  death  of  the  tenant  for  life.  In  Tilson 
V.  Thompson,  10  Pick.  359,  it  is  held  that  "a 
reversioner  is  not  obliged  to  enter  during  the 
life  of  tenant  for  life  for  a  disseisin  of  such 
tenant  or  a  forfeiture  for  waste,  but  a  new 
right  of  entry  accrues  to  him  at  the  death 
of  such  tenant."  Tyler,  Ejectment,  117.  If 
such  is  the  law,  no  right  of  entry  was  bom 
to  these  heirs  until  the  death  of  Nathan  Hig- 
gins. If  the  ouster  occurs  during  the  cur- 
tesy after  the  wife's  death,  who  would  deny 
that  the  statute  only  runs  from  the  death  of 
the  tenant  by  curtesy?  What  in  reason  dif- 
ferentiates the  case  where  the  ouster  was  in 
the  wife's  life? 

1  have  been  considering  the  case,  not  of  an 
occupant  under  distinct  adverse  title,  hostile 
to  both  husband's  and  wife's  rights,  but  of 
one  who  has  a  conveyance  from  the  husband 
passing  his  curtesy.  In  the  former  case  it 
may  be  well  said  that  the  statute,  having  be- 
gun to  run  in  the  wife's  lifetime.,  keeps  on 
against  her  heirs.  It  does  surely  if  she 
leaves  no  husband,  but  if  she  leaves  a  hus- 
band entitled  to  curtesy,  and  he  does  not  sue 
the  intruder  for  himself  to  vindicate  his 
curtesy  and  the  reversion,  does  the  statute 
go  on  while  the  curtesy  lasts,  and  bar  the 
heirs,  even  in  the  case  of  possession  tinder 
such  distinct  title?  Only  the  husband  can 
sue  while  he  lives.  It  seems  hard  that  his 
default  should  detriment  the  heirs  after  his 
death.  The  law  protects  the  heirs  from  the 
statute.  "The  right  of  entry  in  the  person 
in  remainder  can  in  no  case  be  alTected  by 
the  statute  of  limitations  during  the  exist- 
ence of  the  particular  estate,  and  the  laches 
of  a  tenant  for  life  will  not,  as  a  general 
rule,  aflfect  the  party  entitled."  Angell, 
Limitations  of  Actions,  §S  371,416;  Buswell, 
Tiimitations  &  Adverse  Possessions,  $  271. 
How  can  the  remainder-man  or  reversioner 
be  protected  against  such  laches  in  failing  to 
sue,  except  by  holding  either  that  the  stat- 
ute commencing  in  the  woman's  life  is  sus- 
pended, if  there  is  but  one  right  of  entry,  or 
that  the  lieirs  have  a  new  right  of  entry  born 
on  the  death  of  the  tenant  by  curtesy?  But 
the  question  of  a  hostile  stranger  entering  is 
not  the  question  in  this  case.  We  have  the 
case  of  one  buying  from  the  woman's  hus- 
band the  whole  tract,  by  conveyance  passing 
the  whole  right,  including  curtesy.  Nathan 
Higgins  could  not  sue  the  purchaser,  and  the 
heirs  could  not,  because,  to  sustain  eject- 
ment, there  must  be  a  right  to  present  pos- 
session, under  Code  1899,  chap.  90,  §  4,  and 
Adkins  v.  Spurlock,  46  W.  Va.  139,  33  S.  E. 
121. 

Another  question  is  this:  Did  the  con- 
veyance to  Higgins  and  wife  create  an  estate 
by  entirety,  or  had  that  estate  been  then 
abolished?    If  that  estate  was  then  exist- 
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ent,  the  contract  of  exchange  between  Hig- 
gins  and  Starkey  gave  Starkey  lawful  right 
to  hold  during  the  joint  lives  of  Higgins  and 
wife,  and  also  during  the  life  of  Nathan  Hig- 
gins, after  the  wife's  death,  by  reason  of 
curtesy;  and  the  statute  of  limitations  did 
not  begin  in  the  lifetime  of  Mary  Higgins, 
as  she  had  no  right  of  entry,  and  could  not 
sue  Starkey,  nor  could  her  husband,  and 
there  could  be  no  color  to  say  that  a  right  of 
entry  or  suit  vested  in  her  heirs  until  his 
death.  Subject  to  survivorship,  the  husband 
"is  entitled  during  the  coverture  to  the  full 
control  and  usufruct  of  the  laud,  to  the  ex- 
clusion of  the  wife,  and  has,  according  to  the 
weight  of  authorities,  the  power  to  sell, 
mortgage,  or  lease  for  the  same  period,  and 
liis  life  interest  is  subject  to  the  claims  of 
creditors."  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  849;  Pray  v.  Siehbins,  141  Mass.  219,  65 
Am.  Rep.  4G5,  4  N.  E.  824.  When  we  read 
that  neither  can  sell,  that  only  means  that 
they  cannot  thus  destroy  the  right  of  surviv- 
orship. Den  ex  dem.  Hardenbergh  v.  Har- 
denbergh,  10  N.  J.  L.  42,  18  Am.  Dec.  386. 
It  would  be  the  same  as  a  sale  by  the  hus- 
band of  a  wife's  land,  not  separate  estate, 
in  which  he  had  present  right  of  possession, 
in  which  case  adverse  possession  affecting 
her  right  would  not  exist  imtil  the  husband's 
death.  Central  Land  Co.  v.  Laidley,  32  W. 
Va.  134,  3  L.  R.  A.  826,  9  S.  E.  61 ;  Kerr, 
Real  Prop.  §  1976.  But  when  this  land  was 
conveyed  to  Higgins  and  wife,  §  3  of  chapter 
((6,  Code  1868,  was  in  force,  giving  the  wife 
power  to  take  and  to  hold  to  her  separate 
use  land,  and  its  rents  and  profits,  as  if  un- 
married, and  denying  power  in  the  husband 
to  dispose  of  the  land,  or  its  rents  and  prof- 
its. This  would  give  the  wife  sole  posses- 
sion, and  it  w^ould  seem  to  prevent  estates 
by  entirety  from  arising  thereafter  as  they 
did  before  that  statute.  In  a  few  states  it 
has  been  held  that  the  separate  estate  acts 
do  operate  to  abolish  estates  by  entirety. 
Those  cases  hold  that  such  estates  spring 
from  the  old  common-law  rule  that  man  and 
wife  are  one  person,  and  therefore  an  estate 
conveyed  to  them  is  a  unit  of  indivisible 
parts;  they  hold  per  tout,  et  nan  per  my  (by 
the  all,  and  not  by  the  moiety),  while  a  con- 
veyance to  two  persons,  not  man  and  wife, 
makes  a  joint  tenancy,  making  a  unit  of  di- 
visible parts, — ^joint  tenants  holding  per 
tout  et  per  my;  and  that  separate  estate  acts 
were  designed  to  do  away  with  the  legal  rule 
that,  as  to  property,  man  and  wife  are  one. 
Those  decisions  say  that,  as  these  acts  pro- 
vide that  the  wife  shall  hold  the  land  and 
its  profits  as  if  single,  that  excludes  all  idea 
that  the  husband  can  have  possession  of  his 
wife's  half,  take  its  profits,  leaRC  it,  convey 
for  his  life,  as  he  could  do  with  his  wife'b 
62  L.  R.  A. 


maiden  land  by  the  common  law,  since  the 
new  acts  were  passed  to  destroy  the  com- 
mon-law right  in  toto,  and  to  hold  that  es- 
tates by  entirety  still  exist  would  defeat 
that  object.  Separate  estate  acts  mean,  I 
think,  not  simply  to  give  the  wife  possession 
of  her  half  and  its  profits,  free  from  her  hus- 
band's control  and  disposal,  but  also  to  take 
away  his  right  to  retain  his  wife's  interest 
by  survivorship  on  her  death,  because  the 
acts  say  tluit  she  shall  take  and  hold  "in  the 
same  manner  and  with  like  effect  as  if  she 
were  unmarried,  and  the  same  shall  not  be 
subject  to  the  disposal  of  her  husband,  nor 
be  liable  for  his  debts."  I  would  think 
that  this  is  the  plain  import  of  our  separate 
estate  act.  Re  liobinson,  88  Me.  17,  30  L. 
R.  A.  331,  33  Atl.  652;  Den  ex  dem.  Harden- 
bergh V.  Hardenbergh,  18  Am.  Dec.  388.  note 
[10  N.  J.  L.  42];  Chandler  v.  Cheney,  37 
Ind.  413;  McCurdy  v.  Canning,  64  Pa.  41; 
Cooper  V.  Cooper,  76  111.  57. 

But  it  will  be  found  that  the  very  decided 
weight  of  authority  from  other  states  is  to 
the  effect  that  the  married  women's  acts  do 
not  abolish  estates  by  entirety.  Our  own 
act  comes  from  New  York,  and  there  the 
holding  has  been  that  it  was  not  the  effect 
of  the  section,  and  plainly  was  not  its  pur- 
pose, to  change  the  force  and  operation  of  a 
conveyance  to  a  wife.  It  does  not  enlarge 
the  estate  which  a  wife  would  otherwise  take 
in  land  conveyed  to  her,  and,  whatever  the 
effect  of  a  conveyance  to  a  husband  and  wife 
was  prior  to  that  statute,  so  it  remains.  If 
the  operation  of  such  conveyance  was  to  pass 
the  entire  estate  to  each  of  the  grantees,  so 
that  each  became  seised  of  the  entirety,  there 
is  nothing  in  the  force  or  effect  of  the  lan- 
guage used  to  change  the  operation  of  such 
a  deed  as  to  make  the  grantees  tenants  in 
common.  The  section  gives  the  wife  no 
greater  right  to  receive  conveyances  than  she 
had  at  common  law,  but  its  sole  purpose  was 
to  secure  to  her  during  coverture  what  she 
did  not  have  at  common  law, — ^the  use,  benc- 
'  fit,  and  control  of  her  own  real  estate,  and 
the  right  to  convey  and  devise  it  as  if  un- 
married. Bertles  v.  Nunan,  92  K.  Y.  152,  44 
Am.  Rep.  361.  A  mass  of  law  sustains  this 
position.  Alarbury  v.  Cole,  49  Md.  402,  33 
Am.  Rep.  266;  Baker  v.  Stewart,  40  Kan. 
442,  2  L.  R.  A.  434,  19  Pac.  904 ;  and  note  to 
Enyeart  v.  Kepler,  10  Am.  St.  Rep.  page 
99;  Pray  v.  Stebbins,  141  Mass.  219,  55  Am. 
Rep.  462,  4  N.  E.  824 ;  Robinson  v.  Eagle,  29 
Ark.  202;  McDuff  v.  Beauchamp,  50  Miss. 
531;  2  Jones,  Conv.  $  1793;  15  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  850;  1  Washb.  Real 
Prop.  §  915;  3  Kerr,  Real  Prop.  §  1976. 
The  case  of  Farmers*  Bank  v.  Corder,  32  W. 
V'a.  232,  9  S.  E.  220,  has  no  bearing  on  the 
jK>int  in  hand,  because  in  it  the  land  was  con- 
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veyed  to  the  man  and  wife  before  the  sepa- 
rate estate  act.  In  the  case  of  Bert  lea  v. 
Nunany  cited,  the  court  did  not  consider 
what  effect  the  separate  estate  act  had  on 
entirety  estates  as  to  use  and  control  by  the 
husband  during  coverture  in  the  wife's  inter- 
est; but  in  a  later  case  {Hiles  v.  Fisher^  144 
N.  Y.  300,  30  L.  R.  A.  305,  39  N.  E.  337),  it 
is  again  held  that  the  separate  estate  act  does 
not  destroy  estates  by  entirety,  yet  it  de- 
prives tlie  husband  of  the  sole  control  of  the 
wife's  interest  during  their  joint  lives, — 
t^kes  away  his  power  to  lease, — because,  as 
the  court  said,  this  right  in  the  husband  was 
not  a  quality  of  an  estate  by  entirety,  and 
<lid  not  arise  from  it,  as,  if  it  did,  it  would 
not  be  abrogated  by  the  separate  estate  act, 
but  that  such  power  in  the  husband  was  a 
power  in  him  by  common  law  as  to  the  wife's 
maiden  land,  and  the  separate  estate  act 
took  that  from  him.  She  was  held  entitled, 
like  a  joint  tenant,  to  half  the  rents  and 
profits  with  him.  llie  case  followed  Butt- 
Jar  V.  Rosenhlath,  42  N.  J.  Eq.  651,  59  Am. 
Rep.  52,  9  Atl.  696.  But  I  do  not  regard 
these  decisions  in  other  states  as  controlling 
in  this  state.  They  were  based  materially 
on  the  fact  that  a  cardinal. quality  of  an  es- 
tate by  entirety  was  the  right  of  survivor- 
ship. They  did  not  consider  that  the  separate 
estate  acts  intended  to  abolish  that  element 
in  conveyances  operating  by  common  law  to 
vest  an  entirety  estate.  Survivorship  in 
joint  tenancy  had  been  abolished,  but  it  was 
not  considered  that  statutes  turning  joint 
tenancies  into  tenancies  in  common,  and 
thus  abolishing  survivorship,  touched  estates 
by  entirety.  Bert  lea  v,  Nunan,  92  N.  Y.  152, 
44  Am.  Rep.  363;  Pray  v.  Stebbina,  141 
Mass.  219,  65  Am.  Rep.  462,  4  N.  E.  824; 
Rohinaon  v.  Eagle^  29  Ark.  206.  So  it  was 
held  that  the  act  abolishing  survivorship  be- 
tween joint  tenants  did  not  apply  to  that 
peculiar  estate  known  as  an  "estate  by  en- 
tirety." Thornton  v.  Thornton,  3  Rand. 
(Va.)  179.  Therefore,  in  estates  by  entire- 
ty, the  imfair  rule  that  .on  the  death  of  the 
husband  or  the  wife  the  survivor  took  the 
whole  still  prevailed;  but  by  a  provision  in 
the  Virginia  Code  of  1849,  going  into  force 
1st  July,  1850  (chap.  116,  §  18),  it  was  en- 
acted that  "if  hereafter  an  estate  of  inher- 
itance be  conveyed  or  devised  Lo  a  husband 
and  his  wife,  one  moiety  of  such  estate  shall, 
on  the  death  of  either,  descend  to  his  or  her 
heirs,  subjcwt  to  debts,  curtesy,  or  dower,  as 
the  case  may  be."  This  destroyed  survivor- 
ship in  estates  by  entirety.  This  statute  is 
found  in  W.  Va.  Code  1868,  chap.  71,  %  18. 
A  reason  exists,  from  this,  in  this  state,  for 
saying  that  estates  by  entirety  have  ceased 
since 'the  married  woman's  act,  that  does  not 
exist  in  other  states.  Survivorship  has  per- 
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ished  under  the  Code  of  1849.  The  right  of 
the  husband  to  control  and  take  the  profits 
of  and  convey  for  his  life  the  interest  of  the 
wife  in  entirety  estates  has  been  taken  away 
by  the  separate  estate  act.  What  is  left  of 
an  estate  by  entirety?  Is  its  indivisibility 
or  impartibility  still  left?  I  think  not,  as  I 
think  the  statute  of  partition  applies  to  it. 
From  these  considerations,  I  conclude  that 
we  cannot  say  that  the  statute  of  limitations 
does  not  apply  becaujse  Higgins  and  wife  had 
an  estate  by  entirety,  since  I  think  that,  by 
the  joint  operation  of  the  act  abolishing 
survivorship  between  husband  and  wife  and 
the  separate  estate  act,  Higgins  and  wife 
held  the  land  as  joint  tenants,  not  an  estate 
by  entirety.  But  Higgins  had  curtesy  after 
his  wife's  death. 

There  is  a  second  reason  why  the  plain- 
tiffs' right  is  not  barred  by  the  ten -year  lim- 
itation,    l^athan  Higgins,  in  the  lifetime  of 
his  wife,  sold  to  Starkey  the  whole  tract,  as 
if  he  were  sole  owner,  by  an  executory  con- 
tract in  terms  providing  for  a  future  deed  to 
convey  the  legal  title,  the  purchase  money 
also   payable   in   future,  and  then    Starkey 
went  into  possession;  and  later  Mary  Hig- 
gins died,   and   still  later  Nathan    Higgins 
made  such  deed  to  Starkey.     The  burden  of 
the  argument  for  the  defense  is  that  the 
statute,  having  begun  to  run  in  the  lifetime 
of  Mary  Higgins,  had  run  out  its  ten  years 
before  this  suit  began.     An  answer  is  that 
Starkey 's   possession   began   and    continued 
during  the  life  of  Mary  Higgins,  under  that 
executor^'  contract,  and  was  never  for  one 
moment  adverse  to  her,  and  never,  in  any 
view,  could  become  adverse  until  the  death 
of  the  husband.    No  cause  of  action  accrued 
in  the  lifetime  of  Mary  Higgins.     Some  au- 
thority from  a  few  states  is  cited  to  show 
that  the  possession  of  a  purchaser  under  an 
executory  contract  is  adverse,  not  only  to  a 
stranger  title,  but  as  to  the  vendor  also.      We 
cannot  so  hold  in  the  face  of  so  much  bind- 
mg   authority   at   home,    which     authority 
holds  that  possession  is  not  adverse  to   the 
vendor.     Ketchum  v.  Spurlock,  34  W.    Va. 
597,  12  S.  E.  832 ;  Core  v.  Faupel,  24  W.  Va. 
239;    Hudaon   v.   Putney,   14   W.  Va.    561; 
Clarks  v.  McClure,  10  Gratt  310;  Williitms 
v.  Snidoic,  4  Leigh,  14.     The  defense  would 
reply  to  this  position  that,  whilst  Starkey's 
possession  was  not  adverse  to  Nathan   Hig- 
gins, Mary  Higgins  was  another  person, — 
she  and  her  heirs, — ^and  that  the  law  is  that 
possession,    even    under    an    executory     con- 
tract, is  adversary  to  strangers,  and   ao  it 
was  as  to  Mary  Higgins  and  her  heirs.     This 
is  a  very  refined  distinction, — to  say    that 
when  one  of  two  joint  tenants  sells  by  a  con- 
tract the  whole  land,  so  that  the  holding  un- 
der it  is  not  adverse  to  him,  it  is  as  to  his 
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fellow.  He  sells  a  unit.  How  can  we  thus 
aplit  it?  Higgins  and  Starkey  treated  it  as 
a  iinit>  but  still  it  is  not  a  unit  as  to  Mrs. 
Higgins.  They  contemplated  no  bisection. 
The  possession  could  not  bear  one  hue  or 
character  as  to  one  joint  tenant,  and  another 
BB  to  the  other.  Starkey  entered  that  tract 
in  recognition  of  the  title  of  Nathan  Higgins 
to  the  whole  tract  as  an  entire  thing,  recog- 
nized a  still  subsisting  title  in  Nathan  Hig- 
^rins  for  the  whole,  as  the  eases  cited  say 
that  when  a  purchaser  enters  under  an  ex- 
ecutory contract,  as  a  matter  of  law,  what- 
ever his  real  mind,  he  thus  recognizes  a  still 
subsisting  title  in  the  vendor  to  the  tract 
sold;  and  this  being  so,  and  the  sale  being 
cue  of  the  whole  tract,  that  entry  imports  a 
still  subsisting  title  in  Higgins  for  the  whole 
tract,  and  that  would  inure  to  the  benefit  of 
the  cotenant,  Mary  Higgins,  and,  the  posses- 
sion not  having  the  quality  of  adverseness 
to  Higgins,  neither  had  it  as  to  his  wife. 
This  character  of  nonadverseness  continued, 
from  the  character  of  the  writing,  imtil  Hig- 
^ns  made  a  deed  after  his  wife's  death.  If 
one  tenant  in  common  convey  the  whole  by 
deed  passing  a  legal  title,  it  is  an  ouster  of 
bis  ootenant;  but  not  if  it  is  only  a  contract 
for  title,  for  it  is  not  adverse  then  to  either 
owner.  There  had  been  no  partition  be- 
tween Higgins  and  wife.  They  claimed  and 
held  possession  as  joint  tenants,  per  my  et 
per  ffyut.  The  physical  possession  by  Star- 
key  .of  each  and  every  acre  was  the  same  as 
that  of  each  and  every  other  acre. 

The  possession  of  one  joint  tenant  or  ten- 
&nt  in  common  or  parcener  is  the  possession 
of  the  other,  and  the  possession  of  Starkey 
being  under  (me  cotenant,  and  not  adverse 
to  him,  it  was  the  friendly  possession  of  the 
other.  It  bore  the  same  cast  as  to  Mary 
Higgins  that  it  bore  to  Nathan.  She  was  a 
joint  tenant  with  him.  I  find  a  case  bearing 
on  thb  feature  of  the  present  case.  Ormond 
V.  Martin,  37  Ala.  698.  A  purchaser  under 
a  bond  conditioned  to  make  a  deed  took  pos- 
session. The  bond  was  made  by  an  agent 
who  had  authority  from  several  joint  own- 
ers, but  not  from  others.  The  court  held 
the  possession  not  adverse  to  any  of  the 
owners,  saying:  "The  character  of  the  pos- 
session is  the  same  as  to  all  the  owners;" — 
that  is,  it  not  being  adverse  to  some,  it  was 
not  adverse  as  to  other  co-owners. 

When  possession  imder  the  executory  eon- 
tract  ceased  with  the  execution  of  the  deed 
by  Higgins  to  Starkey,  then  the  possession 
became  adverse  to  Higgins,  but  not  to  the 
heirs  of  Mary  Higgins,  for  the  reason  that 
an  estate  by  curtesy  was  at  that  date  actual- 
ly vested  in  Nathan  Higgins,  and  Starkey 
was  entitled  by  his  deed  to  hold  the  half  of 
Mary  Higgins  until  her  husband's  death, 
62  L.  R.  A. 


and  right  of  entry  and  action  never  accrued 
to  the  heirs  until  his  death.  Central  Land 
Co.  V.  Laidley,  32  W.  Va.  134,  3  L.  R.  A.  826, 

0  S.  £.  61;  Arnold  v.  Bunnell,  42  W.  Va. 
473,  26  S.  E.  369;  Merritt  v.  Hughes,  36  W. 
Va.  356,  15  S.  E.  56;  Austin  v.  Broum,  37 
W.  Va.  634,  17  S.  E.  207. 

But  let  us  separate  Mary  Higgins  from 
her  husband,  and  say  that  the  fact  that  pos- 
session was  not  adverse  to  Nathan  Higgins 
would  not  protect  her  right  from  limitation. 
Treat  her  as  a  stranger  with  a  stranger 
title,  not  in  privity  with  her  husband's  title. 
In  reading  up  this  case,  this  question  oc- 
curred to  me:  Is  the  executory  contract, 
not  purporting  to  convey  legal  title,  but 
stipulating  for  future  conveyance  of  title, 
good  color  of  title  to  sustain  adversary  pos- 
session T  I  do  not  find  that  the  question  has 
been  pointedly  considered  and  decided  in  the 
Virginias,  and  it  is  of  some  importance  that 
it  be  discussed.  Color  of  title  is  essential  to 
give  adverse  possession  to  the  whole  bound- 
ary claimed,  so  as  to  apply  the  statute  of 
limitations.  Jarvis  v.  Orafton,  44  W.  Va. 
463,  30  S.  E.  178 ;  Core  v.  Faupel,  24  W.  Va. 
242.  A  writing  must,  to  give  color  of  title, 
show  an  apparent  transfer  of  title.  "Conse- 
quently, as  a  mere  executory  contract  or 
bond  to  convey  does  not  itself  purport  to 
transfer  title,  but  only  promises  a  convey- 
ance in  the  future,  such  instrument  does  not 
ordinarily  confer  color  of  title."  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  859.  In  addition 
to  cases  there  cited,  I  note  Isaacks  v.  Ed- 
ioarde,  7  Humph.  465,  46  Am.  Dec.  86,  and 
Bigor  v.  Frye,  62  111.  507;  the  latter  case 
holding  that  a  "bond  conditioned  for  execu- 
tion of  a  deed  on  compliance  with  its  terms 
in  future  is  not  color  of  title."  3  Washb. 
Heal  Prop.  §  1981,  so  states  the  law.  In 
Osterman  v.  Baldwin,  6  Wall.  116,  18  Ix  ed. 
730,  a  land  company  issued  a  certificate  of 
purchase  showing  that  it  had  sold  a  lot,  re- 
ceived payment  for  it,  and  promising  to 
make  a  deed  in  future.  The  act  involved  re- 
quired possession  for  three  years  imder 
"title  or  color  of  title."  The  Supreme  Court 
held:  "If  this  writing,  upon  its  face,  pro- 
fessed to  pass  title,  but  failed  to  do  it,  either 
because  the  city  company  had  no  title,  or  for 
want  of  proper  execution,  it  could  be  used  as 
color  of  title.  But  an  agreement  to  convey 
title  at  some  future  period  is  not  color  of 
title,  within  the  meaning  of  the  law."  I  am 
surprised  to  find  so  much  law  to  this  effect. 

1  have  made  patient  search,  and,  though  in- 
numerable instances  of  papers  making  color 
of  title  are  found,  I  have  not  found  many 
making  contracts  for  title  color  of  title, 
though  it  must  be  that  innumerable  cases  of 
their  use  have  occurred.  It  will  be  noticed 
that  in  our  own  cases  language  is  used  im- 
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porting  that  any  claim  of  title,  '^egal  or 
equitable/'  will  do.  Stcann  v.  Thayer,  36 
W.  Va.  46,  14  S.  E.  423,  following  caaes 
there  cited;  Bennett  v.  Pierce,  60  W.  Va. 
604,  40  S.  E.  395.  From  this  language  it 
might  seem  that  a  title  bond  or  a  contract 
would  furnish  color  of  title;  but  a  deed  pur- 
porting to  pass  title  instantly  would  be  good 
color,  though  in  fact  its  maker  had  no  legal 
title,  but  only  in  equity,  as  where  one  having 
right  only  under  a  title  bond  makes  a  deed 
purporting  to  presently  convey  legal  title. 

1  have  found  no  case  where  the  point  was 
actually,  considered.  In  our  cases,  except 
Adkine  v.  Spurlock,  46  W.  Va.  139,  33  S.  E. 
121,  showing  such  liberality  as  to  instru- 
ments giving  color,  the  documents  were 
those  purporting  to  pass  then  and  there  ac- 
tual title.  Liberal  as  is  the  holding  in  the 
cases  just  cited,  the  general  law  seems  to 
call  for  a  paper  giving  "semblance  or  ap- 
pearance of  title," — ^"any  instrument,  how- 
ever defective,  no  matter  from  what  cause 
invalid,  purporting  to  pass  or  convey  title  to 
land." 

In  Adkins  v.  Spurlook  the  question  is  not 
considered,  though,  as  it  was  directly  in- 
volved, the  adverse  possession  resting  on  an 
executory  contract,  we  must  count  that  case 
as  authority  for  the  proposition  that  such  a 
contract  is  good  color  of  title.  For  reasons 
about  to  be  given,  I  think  that  decision  is 
sound  law.  The  profession  in  the  Virginias 
has,  I  would  say,  generally  regarded  an  exec- 
utory contract  as  good  color  for  adversary 
possession  against  strangers  to  the  contract, 
and  I  have  been  surprised  to  find  so  much 
law  to  the  contrary.  The  law  elsewhere  is 
based  on  the  theory  that  a  mere  contract  to 
convey  confers  no  present  estate,  and  in  a 
court  of  common  law  is  utterly  unknown  as 
a  muniment  of  title,  and  is  known  only  in 
equity,  where  it  gives  only  an  equity.  It 
does  not  purport  to  pass  even  present  sem- 
blance of  title.  By  the  common  law,  one 
purchasing  by  executory  contract  has  no 
right  to  possession  until  he  gets  his  deed,  un- 
less the  contract  so  provides,  but  is  only  a 
tenant,  if  in  possession.  It  is  different 
where  a  deed  is  made,  passing  legal  title. 
That  gives  instant  right  to  possession  as  fol- 
lowing the  legal  title,  the  title  drawing  with 
it  right  of  entry.  Under  an  executory  con- 
tract the  vendor  could  turn  the  purchaser 
out  of  possession  by  entry  or  ejectment.  So 
little  does  such  a  mere  contract  avail  at  law 
the  vendor  retaining  legal  title  which  vests 
him  still  with  the  right  of  possession. 
Newell,  Ejectment,  §  18 ;  2  Minor,  Inst.  229. 
There  are  some  cases  elsewhere  holding  an 
executory  contract  sufficient  color  of  title 
against  all  persons  except  the  vendor.  La 
Fromhois  v.  Jackson,  8  Cow.  689,  18  Am. 
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Dee.  463;  Ellioit  v.  MiteheU,  47  Tex.  446; 
Bell  V.  Coats,  66  Miss.  776;  Power  v.  Kitef^ 
ing,  10  N.  D.  264,  86  N.  W.  737.  The  La 
Fromhois  Case,  8  Cow.  689,  18  Am.  Dec  463, 
makes  the  fact  that  purchase  money  has 
been  paid,  entitling  the  purchaser  to  a  deed, 
essential  to  constitute  the  contract  color  of 
title ;  but  the  Texas  case  says,  as  I  say,  that 
is  immaterial.  Between  the  parties  the  pos- 
session is  not  adverse,  and,  as  to  strangers, 
what  is  it  to  them  that  the  contract  has  or 
has  not  been  complied  with  T  It  is  none  the 
less  a  holding  hostile  to  them.  So  we  find 
respectable  authorities  holding  under  the 
common  law  that  such  a  contract  is  good 
color  for  adverse  possession,  and  where  ia 
the  substantial  soundness  for  a  contrary  po- 
sition T  If  I  sell  to  A  a  boundary  of  land, 
and  put  him  in  possession,  under  written 
contract  binding  me  to  convey  that  bound- 
ary, where  is  the  sense  in  allowing  a  hostile 
claimant,  against  whom  A  has  held  for  the 
statutory  period,  to  say  to  A,  **You  have  no  * 
legal  title  or  semblance  of  title  T"  A  should 
be  allowed  to  present  his  actual  possession, 
and  impute  it  to  his  vendor's  title  for  color. 
And,  viewing  him  only  as  a  tenant, — and 
surely  the  writing  would  give  him  that  char- 
acter at  law, — ^why  could  he  not  defeat  the 
adversary  claimant? 

But  if  this  position  be  not  sound,  then  I 
refer  to  Code  1899,  §  20,  chap.  90,  providing 
that  "a  vendor,  or  any  person  claiming  un- 
der him,  shall  not  at  law  recover  against  a 
vendee,  or  those  claiming  under  him,  lands 
sold  by  such  vendor  to  such  vendee,  when 
there  is  a  writing  stating  the  purchase,  and 
the  terms  thereof,  signed  by  the  vendor  or 
his  agent."  And  then,  too,  I  may  refer  to 
Code  1899,  chap.  98,  d.  6,  saying  that  no  one 
shall  without  a  writing  be  chargeable  *^upon 
any  contract  for  the  sale  of  real  estate,  or  of 
the  lease  thereof  for  more  than  a  year." 
These  statutes  give  an  executory  contract 
for  the  sale  of  land  validity,  operation,  and 
effect  in  all  courts, — law  or  equity.  The 
first  utterly  changes  the  rule  that  a  vendor 
can  tui'n  out  his  purchaser.  He  must  now 
go  into  equity  to  enforce  his  rights  accord- 
ing to  the  contract,  and  can  no  longer  recov- 
er possession  at  law,  whether  the  purchaser 
owes  for  the  land  or  not.  Buttle  v.  RicK' 
mondy  F.  d  P.  R.  Co.  76  Va,  284;  Dohson  ▼. 
Culpepper,  23  Gratt.  364;  Williamst>n  y. 
Pamton,  18  Gratt.  475;  Hutchinson,  Land 
Titles,  §  476;  2  Minor,  Inst.  229. 

Upon  these  statutes,  I  hold  that  such  a 
contract  is  recognized  at  law,  even  against 
the  vendor,  to  defend  the  vendee's  possession, 
though  not  as  color  of  title;  and  for  a 
stronger  reason  has  it  virtue  against  a 
stranger,  to  show  color  ^  ^^^'Kf^  give 
bounds  to  the  possession.    vjOOglt 
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I  have  considered  the  effect  of  pomessioa 
by  Starkey  during  the  life  of  Mary  Higgins, 
and  up  to  the  date  of  the  deed  from  Nathan 
Higgins  to  Starkey  under  the  executory  con- 
tract; but  what  is  the  effect  of  Starkey's 
possession  after  that  deed  7  I  have  virtu- 
a.lly  answered  this  question  above.  Counsel 
argue  that  the  heirs  of  Mary  Higgins  were 
cotenants  with  their  father,  and  that  the 
conveyance  by  him  to  Starkey  of  the  whole 
tract  was  an  ouster  of  the  heirs,  and  the 
statute  commenced  to  rim  at  latest  from 
the  date  of  that  deed.  There  are  two  rea- 
sons why  this  cannot  be  so.  One  is  that  1;he 
tenancy  by  the  curtesy  was  then  vested  in 
Nathan  Higgins,  and  his  deed  gave  it  to 
Starkey.  If  no  sale  or  conveyance  had  been 
made  by  Higgins,  he  would  have  had  for  his 
life  sole  and  exclusive  possession  of  his 
-wife's  half  of  the  tract,  and  the  law  is  that 
the  life  tenant's  possession  is  in  harmony 
Mrith,  not  adverse  to,  the  reversiioner  or  re- 
mainder-man. The  heirs  had  no  right  of  en- 
try against  their  father  or  one  claiming  un- 
der him.     Merritt  v.  Hughes,  36  W.  Va.  356, 

16  S.  E.  66;  Austin  v.  Broum,  37  W.  Va.  634, 

17  S.  E.  207.  So,  when  the  father  conveyed, 
lie  conveyed  that  life  estate,  and  the  holding 
of  Starkey  during  its  continuance  was  not 
adverse  to  the  heirs.  Section  3  of  Austin  v. 
Brown,  37  W.  Va.  634,  17  S.  E.  207,  so  holds. 
But  it  is  asserted  that  such  possession  was 
adverse,  because  the  father  conveyed  the  fee  to 
the  whole  tract,  and  that  this  was  an  ouster 
of  the  heirs.  We  admit  that  if  one  joint  tenant 
convey  the  whole^  and  the  grantee  takes  pos- 
session imder  his  deed,  claiming  the  whole, 
the  conveyance  is  an  ouster  of  the  cotenant, 
and  the  possession  adverse  to  him,  and  the 
fetatute  runs  against  him.  Bennett  v.  Pierce, 
50  W.  Va.  604,  40  S.  E.  395;  Talbott  v.  Wood- 
ford, 48  W.  Va.  449,  37  S.  E.  580;  1  Cyc. 
Jaw  &  Proc.  1078 ;  1  Am.  &  Eng.  Enc.  Law, 
p.  806.  That  is  the  case  of  simple  cotenants, 
-where  each  is,  at  the  instant  of  the  convey- 
ance, entitled  to  immediate  possession;  but 
it  is  not  so  in  a  case  like  this,' where  one  of 
the  joint  tenants  has  a  right  to  possession, 
not  only  of  his  own  half^  but  also  of  that  of 
his  cotenant  for  the  former's  life,  so  that  the 
cotenant's  right  of  possession  is  deferred  by 
law  until  the  close  of  the  life  estate.  These 
heirs  of  Mary  Higgins  had  no  right  of  entry 
for  one  moment  from  the  last  breath  of  their 
mother  to  the  last  breath  of  their  father,  be- 
cause of  that  estate  by  the  curtesy.  It  is 
that  curtesy  which  makes  the  difference. 
That  brings  in  the  rule  that  the  statute  does 
not  run  against  the  reversioner  or  remain- 
der-man until  the  life  estate  ends.  Arnold  v. 
Bunnell,  42  W.  Va.  473,  26  S.  E.  359 ;  Mer- 
ritt V.  Bughes,  36  W.  Va.  366,  16  S.  E.  56; 
Austin  V.  Brown,  37  W.  Va.  634,  17  S.  E.  207. 
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It  is  not  material  that  the  conveyance  was 
of  the  whole  from  Higgins  to  Starkey,  and 
that  Starkey  claimed  in  denial  of  any  title  in 
the  heirs,  because  neither  Nathan  could  sue 
Starkey  by  reason  of  his  deed,  nor  could  the 
heirs  by  reason  of  that  same  deed  conveying 
an  estate  good  against  the  heirs  until  the 
death  of  Nathan  Higgins.  If  it  be  said  that 
after  the  deed  Starkey's  possession  was  ad- 
verse to  Nathan  Higgins,  and  therefore  also 
adverse  to  the  heirs,  the  reply  is  that,  if  the 
life  tenant  suffer  an  ouster,  tho«se  vested  with 
subsequent  estate  need  not  sue,  even  if  they 
can,  as  in  case  of  distinct  adverse  title,  but 
may  wait  until  the  end  of  the  life  estate,  on 
principles  and  authorities  given  above,  as  a 
new  right  of  entry  comes  to. them  for  the 
first  time  at  the  dose  of  the  life  estate.  Bus- 
well,  Limitations  &  Adverse  Possession,  § 
270,  says :  ''Rights  of  reversioner  preserved. 
It  was  a  general  rule  of  the  common  law  that 
an  undisturbed  and  uninterrupted  possession 
for  sixty  years  created  a  complete  title  in  the 
possessor,  as  against  every  other  person ;  but 
this  is  only  true  when  the  claimant  or  de- 
mandant not  in  possession  might  have  as- 
{lerted  his  right  to  enter  at  any  time  during 
the  sixty  years.  Thus,  an  estate  for  life  or 
years  may  continue  for  upwards  of  sixty 
years,  and  yet  the  reversioner  may  at  the  ex- 
piration of  such  estate  prosecute  his  right  of 
entry  by  ejectment.  As,  in  theory,  the  rem- 
edy only,  and  not  the  right,  is  barred  by  the 
statute,  it  is  possible  that  an  intervening 
estate  might  be  enjoyed  for  centuries,  and 
then  be  at  last  recovered."  That  was  the 
case  even  where  the  titles  are  distinct;  but 
in  this  instance  there  is  but  one  title,  and  the 
hands  of  the  heirs  were  tied  by  imperative 
law  until  the  close  of  the  curtesy  estate.  I 
find  the  case  of  Adkins  v.  Bpurlock,  46  W. 
Va.  139,  33  S.  E.  121,  sustaining  this  posi- 
tion. Two  heirs  of  a  mother  held  her  estate 
subject  to  their  father's  curtesy.  He  con- 
veyed his  interest  to  them,  but  li  claimant 
under  another  title  had  been  in  possession 
for  the  statutory  period.  In  a  suit  by  the 
heirs  while  the  father  yet  lived,  we  held  that 
his  deed  passed  nothing  to  the  heirs,  as  his 
life  estate  had,  by  the  statute  of  limitations, 
passed  to  the  hostile  occupant,  and  the  heirs 
could  not  sustain  ejectment  while  the  father 
lived,  but  we  recognized  their  right  to  sue 
when  the  life  estate  should  come  to  an  end. 
Equally — ^more  so — is  such  the  case  in  the 
present  instance,  where  the  father  has  con- 
veyed his  life  estate  to  Starkey,  and  Starkey 
was  in  by  right  until  the  end  of  the  life  of 
Higgins. 

The  other  of  the  two  reasons  mentioned 
a.bove  why  the  deed  from  Higgins  to  Starkey 
is  not  an  ouster  of  the  heirs,  starting  the 
statute  against  them,  is  that,  to  mak^Qo^^ 
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veyance  of  the  whole  tract  by  one  joint  ten- 
ant to  a  stranger  so  operate,  there  must  be  a 
possession  taken'  under  that  deed,  attribu- 
table to  it  alone.  Freeman,  Cotenancy,  § 
226;  Hannon  v.  Hannah,  9  Gratt.  146.  "The 
making  of  a  deed  for  the  whole  property  by  a 
cotenant  to  a  stranger  is  not  such  act  of 
ouster,  imless  actual  adverse  possession  is 
taken  thereunder."  Parker  v.  Braat,  45  W. 
Va.  399,  32  S.  E.  269  (syl.,  point  5).  It  is, 
on  similar  principles,  held  that,  if  one  asks 
to  enforce  an  oral  contract  for  purchase  of 
land,  he  must  show  entry  into  possession  un- 
der it  in  execution  of  it.  Oallagher  v.  Gal- 
lagher, 31  W.  Va.  9,  5  S.  E.  297.  In  the  case 
in  hand,  Starkey  was  already  in  possession 
lawfully  under  the  executory  contract,  and 
he  made  no  change,  but  simply  continued  on 
luder  it, — did  no  fresh  act  of  assumption  of 
possession, — and  we  cannot  say  that  his  pos- 
session is  ascribable  to  the  deed.  Rather 
should  we  say  that  his  continuance  in  pos- 
f>ession  is  to  be  ascribed  to  the  executory 
contract. 

The  South  Fenn  Oil  Company  says  that, 
even  if  Starkey 's  possession  does  not  bar  the 
plaintifTs  under  the  ten-year  statute,  it  can- 
not be  ousted  of  possession  or  called  to  ac- 
count, because  it  leased  the  land  for  oil,  and 
developed  the  same,  and  under  its  lease  had 
held  possession  for  more  than  three  years  be- 
fore this  suit  was  brought,  and  is  protected 
by  chapter  61,  p.  152,  Acts  1872-73,  which 
leads  as  follows:  **That  any  person  or  per- 
sons, in  peaceable  possession  of  lands  claim- 
ing title  under  a  lease  of  the  same  for  the 
purpose  of  operating  for  oil  or  minerals,  and 
who  may  have  continuously  remained  in 
such  possession  for  the  space  of  three  years, 
and  have  bored  for,  and  in  good  faith  ex- 
pended money  in  such  boring  and  operating, 
shall  be  entitled  to  plead  said  facts  in  bar, 
and  said  facts  shall  be  a  bar  to  any  action  at 
law,  or  in  equity,  instituted  to  establish  title 
to  recover  possession  of  said  lease,  or  to  re- 
cover the  profits  received  therefrom:  pro- 
vided, that  nothing  in  this  act  contained 
shall  be  so  construed  as  to  authorize  a  ten- 
ant to  set  up  as  a  bar  to  a  recovery  an  ad- 
versary possession  against  his  landlord,  and 
that  this  act  shall  not  affect  any  suit  brought 
within  twelve  months  after  the  passage  of 
this  act."  It  may  be  questioned  whether  this 
act  at  all  enters  into  this  case.  It  may  be 
questioned  whether  it  applies  at  all  between 
a  claimant  in  fee  of  the  land  and  a  lessee, — 
between  one  claiming  the  land  in  opposition 
to  the  lease  and  the  lessee.  It  may  be  appli- 
cable only  in  a  contest  between  claimants  of 
the  lease.  It  is  indefinite  and  badly  drawn, 
but  let  us  say  that  it  has  the  broader  appli- 
cation.   Several  questions  occur  under  it. 

Is  this  act  still  in  force,  or  was  it  repealed 
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by  the  act  of  16th  March,  1882,  p.  298,  chap. 
102,  found  in  chapter  104  of  the  Code?  Its 
object  was  to  amend  and  re-enact  chapter  104 
of  the  Code  as  it  had  before  existed.  Its  gen- 
eral comprehensive  subject  is,  "Limitation  of 
suits."  I  may  say  that  the  act  gives  periods 
of  limitation  for  suits  generally.  One  of  its 
subjects  is,  "Limitation  of  entry  on,  or  ac- 
tion for,  land."  This  is  very  broad.  It  covers 
right  to  recover  land  by  one  claiming  in  fee, 
for  life,  for  years ;  actions  to  recover  posses- 
sion, that  being  an  essential  element  of  title. 
So  the  act  of  1873  is  an  act  to  limit  a  suit  to 
recover  possession  of  land.  Both  acts  there- 
fore limit  the  time  for  recovery  of  possession. 
One  gives  ten,  the  other  three,  years,  and  they 
seem  inconsistent.  But  fur  the  act  of  1873, 1 
suppose  that  an  action  against  one  in  posses- 
sion under  an  oil  lease  would  be  ten  years,  as 
it  would  be  against  any  other  occupant,  un- 
der chapter  104,  but  after  the  act  of  1873  it 
would  be  three  years.  This  fact  shows  incon- 
sistency between  the  two  acts;  in  other 
words,  the  act  of  1873  by  strong  implication 
amended  §  1  of  chapter  104  as  it  had  before 
been.  Afterwards,  in  1882,  the  legislature 
re-enacts  §  1,  chap.  104,  in  the  very  words  it 
contained  before  the  act  of  1873,  making  the 
future  law^  and  making  no  exception  of  oil 
leases;  giving  them  no  shorter  limitation 
than  actions  for  recovery  of  po«;session  in 
other  cases,  but  bringing  them  imder  the  ten- 
year  limit;  unless  the  act  of  1873  still  stands 
out  alive,  unaffected  by  the  act  of  1882.  The 
act  of  1882  closes  with  the  section:  "All 
acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act,  and  coining  within  the 
purview  thereof,  are  hereby  repealed."  This 
repealing  section  has  great  import  and  force. 
I  have  stated  that  the  act  of  1873  is  incon- 
sistent with  Code  1868,  chap.  104,  $  1.  It  is 
also  within  its  purview,  for  the  purview  is 
all  the  act  after  the  preamble, — the  whole 
scope  of  its  enactment.  "Where  a  statute  re- 
peals all  former  laws  within  its  pur^'iew,  the 
intention  is  obvious  ...  to  sweep  away 
all  existing  laws  upon  the  subjects  with 
which  the  repealing  act  deals.  The  purview 
is  the  enacting  part  of  a  statute,  in  contra- 
distinction to  the  preamble,  and  a  repeal  of 
all  acts  within  the  purview  of  the  repealing- 
statute  should  be  understood  as  including  all 
acts  or  parts  of  acts  in  relation  to  all  cases 
which  are  provided  for  by  the  repealing^  act, 
and  no  more."  Sutherland,  Stat.  Const r.  i 
137.  Now,  the  act  of  1882  surely  legislates 
on  the  same  matter  covered  by  the  act  of 
1873,  as  it  gives  a  limitation  to  actions  for 
the  recovery  of  the  possession  of  land.  To 
repeal  an  act  under  it,  that  act  must  not  be 
merely  within  its  purview,  but  must  also  be 
inconsistent.  So  I  think  the  repeal  of  the 
act  of  1873  is  expressed  l^^<^|^^^882. 
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The  act  of  1873  was  regarded  as  necessary  to 
take  oil  leases  out  of  §  1,  chap.  104,  of  the 
Code.  If  so,  why  does  not  the  literal  re-en- 
actment of  Code,  §  1,  not  saving  oil  leases, 
put  them  back  as  before  the  act  of  1873? 

The  opinion  by  Judge  Dent  in  Totten  v. 
Nighhert,  41  W.  Va.  800,  24  S.  E.  627,  sus- 
tains the  positions  above  stated  as, to  repeal 
by  expression.  And  an  act  in  1871  (Acts 
1871,  chap.  194,  p.  247)  provided  that  a  tax 
sale  should  confer  all  the  state's  title  ac- 
quired by  sale  for  taxes  upon  anyone  who 
should  buy  the  land  afterwards  at  a  tax  sale. 
Liater  an  act  was  passed  (chapter  31  of  the 
Code),  a  general  statute  covering  the  whole 
subject  of  tax  sales  and  the  title  vested  in 
purchasers  thereby,  just  as  cnapter  104  cov- 
ers the  whole  subject  of  limitations  of  ac- 
tions for  recovery  of  land,  and  it  repealed  all 
acts  inconsistent  with  it.  The  court  held 
that  the  act  of  1871  was  repealed  by  the  ex- 
pression of  the  act  of  1882,  and  also  that  of 
1872-73,  by  reason  of  said  repealing  clause. 
The  later  act  made  full  provision  as  to  what 
title  should  pass  by  a  tax  sale,  but  contained 
nothing  to  give  the  sale  force  to  pass  the- 
state's  title,  and  thus  impliedly,  if  not  ex- 
pressly, repealed  the  act  of  1871.  There  is  a 
consideration  lending  decided  support  to  the 
view  that  it  was  not  likely  the  Intent  of  the 
legislature,  and  it  should  not  be  understood 
as  meaning,  to  keep  alive  the  act  of  1873. 
That  act  makes  a  discrimination  between 
persons  not  very  readily  approvable.  Here 
is  a  person,  occupying  land,  engaged  in  farm- 
ing. He  must  be  in  peril  from  a  hostile  title 
for  ten  years  before  time  gives  him  peace. 
On  adjoining  land  is  an  occupant  of  an  oil 
lease.  He  is  kept  in  suspense  only  three 
years.  The  better  title  had  the  advantage  ot 
ten  years  in  one  case,  and  another  of  only 
three  years.  Against  this  view  it  is  argued 
that  the  act  of  1873  is  a  special  act  applying 
a  special  limitation  for  oil  leases,  shorter  be- 
cause oil  developers  spend  large  sums  in  de- 
velopment, and  the  act  tends  to  improvement 
of  the  country  to  favor  them;  but  men  that 
fell  the  forest  and  build  fences  and  homes 
spend  labor  and  money.  Many  others  than 
oil  lessees  spend  large  sums  in  improvement. 

But  it  is  said  that  the  act  of  1873  being 
thus  special,  and  chapter  104  of  the  Code 
general,  the  former  is  not  repealed  by  the 
latter.  There  is  some  law  to  support  this 
claim.  Sturm  v.  Fleming,  31  W.  Va.  701,  8 
S.  ^  i63,  may  be  cited  for  this  purpose.  An 
>H  provided  that  the  time  during  which  the 
s..i tor's  test  oath  prevailed  should  be  ex- 
cluded from  computation  under  the  statute 
of  limitations,  in  favor  of  one  who  could  not 
take  that  oath ;  and  it  was  held  that  the  re- 
enactment  of  chapter  104  on  limitations, 
though  it  did  not  except  such  cases^  did  not 
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repeal  the  special  act.  But  there  is  the  later 
case  of  Totten  v.  Nighhert,  41  W.  Va.  800,  2A 
S.  E.  627.  The  argument  is  made  that  §  1, 
chap.  104,  of  the  Code  of  1868,  is  literally  the 
same  as  its  re-enactment  by  the  act  of  1882, 
and  that  its  re-enactment  did  not  make  it  a 
new  law;  that  there  was  never  a  moment 
since  1st  April,  1869,  when  it  was  not  law, 
by  reason  of  the  principle  that,  when  a  stat- 
ute continues  former  statute  law,  that  law 
common  to  both  acts  dates  from  its  first 
adoption,  and  only  such  provisions  of  the  old 
act  as  are  left  out  of  the  new  one  are  gone, 
and  only  new  provisions  are  new  laws.  State 
V.  Mines,  38  W.  Va.  125,  18  S.  E.  470  (syl., 
point  7 )  ;  Burns  v.  Hays,  44  W.  Va.  603,  30 
S.  E.  101.  I  suppose  the  idea  is  that  there 
was  the  Code  of  1868;  then  the  act  of  1873, 
operating  as  an  exception  to  its  generality; 
then  the  act  of  1882,  repeating  the  very 
words  of  the  Code  of  1868,  leaving  the  act  of 
1873  as  if  standing  aside  unharmed.  But  I 
would  say  that  it  is  more  logical  to  hold 
that,  as  the  legislature  knew  of  the  act  of 
1873,  and  did  not  insert  in  1882  the  excep- 
tion made  by  it,  the  intention  was  to  repeal 
it. 

There  is  another  reason  why  the  three- 
year  statute  does  not  protect  the  South  Penn 
Company.  It  has  not  proved  that  it  entered 
upon  and  bored  for  oil  on  the  Higgins  land 
three  years  before  suit.  It  must  so  show. 
Starkey  and  wife  leased  to  that  company  a 
tract  of  104  acres,  made  up  of  74  acres,  part 
of  the  100  acres  conveyed  by  Edgell  to  Hig- 
gins and  wife,  and  the  balance  of  other  and 
distinct  land.  In  August,  1895,  the  company 
went  upon  the  land  and  began  work  of  de- 
velopment, but  that  was  not  on  the  74  acres. 
The  second  well  was  on  this  Higgins  land, 
but  that  well  was  not  begun  until  December, 
1895.  The  company  claims  that  its  posses- 
sion and  work  on  that  part  of  the  lease  out- 
side the  74  acres  was  possession  and  work  on 
the  whole.  Generally  possession  of  part  un- 
der a  color  of  title  is  possession  of  the  whole ; 
but  where  the  land  within  the  boundary 
given  by  the  instrument  includes  land  of  two 
separate  owners,  and  the  actual  pedis  posses- 
sio  is  only  on  land  claimed  by  one  of  those 
persons,  and  there  is  no  actual  pedis  pos- 
sessio  on  land  of  the  other,  there  is  no  con- 
structive actual  possession  as  to  the  claimant 
whose  land  has  never  been  invaded  by  actual 
physical  possession.  He  cannot  sue  until  the 
foot  of  his  adversary  is  planted  on  his  land. 
The  mere  claim  of  that  adversary  does  not 
call  his  adversary  into  action.  The  South 
Carolina  court  said :  "There  can  be  no  con- 
structive adverse  possession  of  land  against 
the  owner  where  there  has  been  no  actual 
possession  which  he  could  treat  as  a  trespass, 
aud  bring  an  action  ^0^^,  S^fy^tfOgtC 
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Hard,  3  Rich.  L.  101 ;  Buswell,  Limitations 
&  Adverse  Possessions,  §  256 ;  1  Am.  &  Eng. 
Enc.  Lnw,  note  8,  p.  8C5.  Moreover,  the  cur- 
tesy did  not  end  so  the  heirs  could  sue  until 
1898,  when  Nathan  Higgins  died,  and  that 
would  protect  the  heirs  against  the  three- 
year  statute  afi  well  as  the  ten-year  statute. 
Another  important  question  has  presented 
itself  to  my  mind :  Is  the  title  of  the  act  of 
1873  sufficient,  under  §  30,  art.  6,  of  the  Con- 
stitution, reading:  "No  act  hereafter  passed 
shall  embrace  more  than  one  object,  and 
that  shall  be  expressed  in  the  title?"  The 
title  of  the  act  is,  ''An  Act  Concerning  the 
Limitation  of  Actions  in  Certain  Cases." 
This  is  very  general  and  indefmite.  It  con- 
cerns the  limitation  of  actions,  but  what  ac- 
tions, and  how  or  wherein  it  concerns  them, 
it  does  not  indicate  or  hint.  For  what  ac- 
tions does  it  propose  a  limitation,  or  in  what 
cases  or  character  of  cases,  it  does  not  indi- 
cate. It  is  true  that  the  title  of  an  act  need 
not  be  a  detail  or  index  of  the  contents  of  the 
act,  but  it  must  reasonably  and  fairly  indi- 
cate its  object  and  subject,  as  stated  in  State 
V.  Mines,  38  W.  Va.  on  page  139,  18  S.  E. 
470,  on  the  authority  of  Montclair  Twp.  v. 
Ramadell,  107  U.  S.  147,  27  L.  ed.  431,  2  Sup. 
Ct.  Rep.  391.  See  Crookaton  v.  Polk  Countyy 
79  Minn.  283,  82  N.  W.  586;  McEldoumey  v. 
Wyatt,  44  W.  Va.  711,  45  L.  R.  A.  609,  30  S. 
E.  239.  The  "object"  of  an  act  is  the  aim  or 
purpose  of  the  enactment^  while  the  "sub- 
ject" is  the  matter  to  which  it  relates  and 
with  which  it  deals.  State  v.  Ferguson,  104 
La.  249,  28  So.  917.  This  does  indefinitely 
give  the  subject  of  the  legislation  (that  is, 
legislation  concerning  limitations),  but  does 
it  indicate  the  aim,  object,  purpose?  It  does 
not  indicate  an  intent  to  fix  a  limitation  of 
suits  to  recover  oil  and  mineral  leases.  It  is 
not  a  general  act  of  limitations,  but  only  in 
certain  cases,  and  those  not  indicated.  Its 
aim  is  not  given,  further  than  it  imports  leg- 
islation touching  the  statute  of  limitations 
in  certain  cases.  What  cases,  is  not  indi- 
cated; and  there  are  dozens  of  subjects  to 
which  limitations  apply,  and  those  of  diverse 
nature.  I  think  "An  Act  to  Prescribe  the 
Limitations  of  Actions  and  Suits"  would  be 
a  good  title,  but  here  it  is  not  such.  It  says 
it  is  an  act  concerning  limitations,  but,  not 
stopping  there,  it  confines  such  limitations 
to  "certain  cases,"  and  those  it  fails  to  give; 
those  words  seeming  to  me  to  call  for  a 
specification.  The  act  does  not  intimate  that 
it  concerns  oil  leases.  You  could  not  learn 
that  without  reading  the  act.  The  title  does 
not  tell  you  so.  I  grant,  as  a  rule  necessary 
to  avoid  unreasonably  hampering  the  legis- 
lature, that  it  is  only  necessary  that  the  title 
should  not  detail,  but  merely  indicate  the  ob- 
ject in  a  general  way.  Montclair  Twp.  v. 
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Ramsdell  107  U.  S.  147,  27  L.  ed.  431,  2  Sup. 
Ct.  Rep.  391 ;  Bobel  v.  People,  173  111.  19,  50 
N.  E.  322.  It  is  not  required  that  the  title 
detail  the  items  of  the  object  of  the  act,  or 
every  enactment  that  is  germane  and  cognate 
to  the  title,  for,  if  it  be  not  germane,  the 
enactment  is  bad,  both  because  not  germane 
to  the  title,  and  there  is  a  distinct  object  not 
expressed.  But  our  point  is  whether  there  is 
a  sufficient  title,  liie  reason  for  requiring 
the  object  to  be  expressed  is  that  the  mem- 
bers of  the  legislature  and  the  people  shall 
not  be  misled  by  the  title;  to  prevent  sur- 
prise in  legislation ;  to  attract  the  attention 
of  both  to  the  particular  object.  It  must 
not  be  so  general  as  to  conceal  the  real  en- 
actment,— the  real  aim.  Brown's  Case,  91 
Va.  772,  28  L.  R.  A.  110,  21  S.  E.  357.  It 
may  be  general,  but  must  be  specific  enough 
to  fairly  give  notice  of  the  actual  enactment. 
Sutherland,  Stat.  Constr.  §  88.  Cooley, 
Const.  Lim.  173,  says  that  the  title  must 
point  to  the  enactment  so  far  as  to  prevent 
fraud  or  surprise  by  means  of  provisions  of 
which  the  title  gives  no  intimation,  and 
which  might  be  overlooked  and  carelessly 
and  unintentionally  adopted,  and  to  fairly 
apprise  the  people,  through  the  publication 
of  legislative  proceedings  usually  made,  of 
the  subjects  of  legislation,  in  order  that  they 
may  be  heard  by  petition  or  otherwise.  If 
the  title  "clearly  and  distinctly  expresses  the 
whole  object  of  the  legislation,"  it  is  suffi- 
cient, is  the  rule  put  in  Carter  County  v. 
Sinion,  120  U.  S.  517,  30  L.  ed.  701,  7  Sup. 
Ct.  Rep.  650.  Does  the  title  in  question  do 
this?  I  think  not.  Counsel  for  the  South 
Penn  Company  cite  Perdue  v.  Caswell  Creek 
Coal  d  Coke  Co.  40  W.  Va.  372,  21  S.  E.  870. 
It  did  not  at  all  consider  whether  the  act  of 
1873  had  been  repealed  or  was  constitutional, 
but  simply  held  that  a  plea  setting  up  an  oil 
lease  as  protected  by  it  was  not  a  good  plea, 
for  -failure  to  specify  the  lease ;  that  is,  the 
plea  did  not  raise  the  question  of  the  act  in 
any  wise. 

The  subject  of  the  validity  of  the  act  of 
1873  when  tried  by  Amendment  14  of  the  na- 
tional Constitution  is  not  passed  on,  as  it  is 
not  relied  upon  by  counsel  for  the  plaintifTs. 
So  we  conclude  that  the  act  of  1873  does  not 
bar  the  right  of  the  plaintiffs  against  the  oil 
companies. 

It  is  claimied  that  the  plaintiffs  are  barred 
of  recovery  by  estoppel  tit  pais,  from  con- 
duct of  Mary  Higgins  and  those  claiming 
under  her.  When  asked  what  constitutes 
the  estoppel,  a  brief  answer  is  that  Mary 
Higgins  knew  that  Starkey  was  negotiating 
the  exchange  of  tracts  with  her  husband,  or 
must  have  known,  and  that  it  had  been  con- 
summated and  carried  into  effect  by  removal 
of  their  son  ^i^om^^hj^^lgij^-acre  tract,  and  by 
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the  taking  of  possession  by  another  son  of 
the  50-acre  tract  received  by  Nathan  Higgins 
in  the  exchange,  and  the  delivery  of  posses- 
sion of  the  100  acres  to  Starkey,  and  of  the 
.00-acre  tract  to  a  son  of  Mary  Uiggins,  and 
her  knowledge  that  Starkey  was  claiming  the 
land  as  his  own,  and  that  she  said  that  she 
was  glad  of  the  exchange.  The  utmost  that 
we  can  find  to  operate  against  Alary  Higgins 
and  her  children  is  silence,  except  that  a  wit- 
ness  says  he  heard  her  say  in  a  casual  con- 
Tersation  that  she  was  glad  of  the  exchange, 
as  her  son,  who  lived  on  the  100  acres,  could 
not  get  along  with  a  neighbor.  This  was 
after  the  exchange.  It  did  not  cause  or  fur- 
ther the  trade.  It  did  not  induce  Starkey  to 
change  his  condition,  or  induce  the  oil  com- 
panies to  spend  money.  To  constitute  an 
estoppel,  it  must  have  so  operated.  Norfolk 
it  W.  R.  Co.  V.  Perdue,  40  W.  Va.  442,  21  S. 
E.  755;  Bettman  v.  Harness,  42  W.  Va.  433, 
36  L.  R.  A.  566,  26  S.  E.  271.  Starkey  was 
not  present,  and  it  is  not  shown  that  he  ever 
heard  of  this  remark  of  Mary  Higgins.  It 
was  only  a  remark.  It  has  not  the  gravity 
necessary  to  make  an  estoppel.  As  to  Mary 
Higgins*  knowing  of  the  exchange,  it  is  not 
claimed  that  she  had  any  active  participa- 
tion in  it  She  simply  was  silent.  That  is 
not  enough.  In  Heavener  v.  Godfrey,  3  W. 
Va.  426,  it  was  held  that  a  wife  had  not  lost 
her  right  to  a  fair  partition  by  the  fraudu- 
lent acts  of  her  husband,  nor  by  her  explicit 
participation  in  and  consent  to  a  partition 
made  by  her  husband  with  another.  Mrs. 
Godfrey  was  s^ive;  Mrs.  Higgins,  only  si- 
lent and  passive.  We  all  know,  from  our 
knowledge  of  human  nature  and  experience 
in  human  affairs,  that  married  women  are 
not  alert  to  assert  their  rights  or  dissent 
from  the  action  of  their  husbands.  In  fact, 
Mary  Higgins  was  then  in  a  late  stage  of 
consumption,  and  very  soon  died.  She  was 
in  no  condition  to  be  charged  with  full 
knowledge  and  acquiescence  in  this  transac- 
tion, so  far  as  to  charge  her  with  an  estoppel. 
But  she  did  nothing  but  maintain  silence. 
She  is  guilty  of  no  act  of  fraud.  The  Code 
allows  a  woman  to  pass  her  land  only  by  a 
deed  joined  in  by  her  husband,  and  acknowl- 
edged by  both.  Can  she  convey  by  mere 
silence,  as  is  claimed  in  this  case?  Can  she 
thus  lose  her  land?  This  subject  is  discussed 
in  Williamson  v.  Jones,  43  W.  Va.  671,  678, 
38  L.  R.  A.  694,  27  S.  E.  411,  and  it  is  there 
held  that  by  even  fraudulent  conduct  she 
cannot  lose  her  land.  She  may  make  a  void 
deed,  afterwards  admit  its  validity,  and  see 
her  grantee  make  valuable  improvements, 
yet  is  not  thereby  barred  of  her  right  to  her 
land.  Positive  fraud  is  essential  to  bar,  if 
ovep  that  will  take  away  her  lond  by  estop- 
pel in  pais,  15  Am.  &  £ng.  Knc.  Law,  2d  ed. 
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p.  802.  There  is  nothing  shown  against  the 
plaintiff  to  work  an  estoppel  by  conduct,  ex- 
cept silence.  There  must  be  some  overt  act 
to  show  intent  to  mislead.  Bates  v.  Swiger, 
40  VV.  Va.  420,  21  S.  E.  874.  A  man  is  not 
bound  to  speak,  unless  he  is  so  situated  as 
to  the  rights  of  others  that  the  law  calls 
upon  him  to  speak  out.  Qreer  v.  Mitchell, 
42  W.  Va.  494,  26  S.  E.  302.  The  true  owner 
need  not  seek  an  adverse  claimant  and  tell 
him  of  his  rights.  Williamson  v.  Jones,  43 
W.  Va.  662,  38  L.  R.  A.  694,  27  S.  E.  411 
(syl.,  point  8),  64  Am.  St.  Rep.  891,  note  p. 
020.  A  dear,  strong  case  of  estoppel  must 
be  made  out  where  a  clear  legal  title  to  land, 
requiring  written  conveyance  to  pass  it,  is  to 
be  devested  out  of  its  owners  and  vested  in 
others  as  if  a  conveyance-  had  been  made. 
Williamson  v.  Jones,  43  W.  Va.  571,  678,  38 
L.  R.  A.  694,  27  S.  E.  411.  The  mere  expres- 
sion of  satisfaction  with  the  exchange  made 
by  Mary  Higgins  is  utterly  abortive  to  lose 
her  title,  for,  if  she  had  expressly  admitted 
that  Starkey  had  her  title,  that  would  not 
devest  her  of  it,  even  if  she  had  been  single ; 
and  much  less  she  being  married,  in  the  face 
of  the  statute  requiring  a  deed.  Buttle  v. 
Richmond,  F.  d  P.  R,  Co.  76  Va.  284 ;  Jack- 
son V.  Davis,  5  Cow.  123,  16  Am.  Dec  451, 
459,  cited  in  Delaplain  v.  Qruhh,  44  W.  Va. 
G17,  30  S.  E.  201,  to  this  point.  There  is  no 
ground  to  bar  the  plaintiffs  on  the  basis  of 
estoppel.  It  is  not  shown  that  Starkey  or 
the  oil  companies,  in  reliance  upon  that  cas- 
ual expression  of  Mary  Higgins  (it  does  not 
appear  that  they  ever  heard  of  it),  spent 
money  or  changed  conditions;  and  without 
this,  even  as  to  persons  sui  juris,  there  is  no 
estoppel.  Western  Min.  d  Mfg.  Co.  v.  Pey- 
tona  Cannel  Coal  Co.  8  W.  Va.  406  (syl., 
point  12)  ;  Norfolk  d  W.  R.  v.  Perdue,  40  W. 
Va.  442,  21  S.  E.  765,  and  the  person  must 
have  a  purpose  to  mislead. 

This  decision  may,  in  its  results,  bear  hard 
on  the  defendants,  but  they  have  to  blame 
themselves.  The  deed  of  joint  estate  in  Hig. 
gins  and  ^ife  was  on  record,  open  to  all. 
Nothing  but  neglect  to  take  the  simplest 
usual  course  to  know  the  condition  of  title  is 
the  source  of  the  trouble.  A  purchaser 
should  look  a  little  to  see  whether  his  grantor 
has  good  right.  And,  as  just  occurs  to  me. 
the  very  deed  between  Higgins  and  Starkey, 
in  words,  recited  that  the  100  acres  had  been 
conveyed  to  Higgins  by  the  Edgell  deed,  by 
date  and  page  of  record,  thus  warning  him  of 
that  deed;  and  the  exchange  agreement 
called  it  the  Allen  Edgell  land.  Starkey 
simply  risked  good  title,  or  bad,  rather. 

ire  reverse  the  decree  of  the  Circuit  Court, 
and  send  the  cise  l)ack  to  it  to  be  further 
proceeded   in  according  to  principles  above 
stated,  and  further  according  to  the  rule&j[C 
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and  principles  governing  courts  of  equity  in 
such  cases. 

Note  by  Brannon,  J.: 

Upon  a  petition  for  rehearing,  the  court 
carefully  examined  the  case,  and  saw  no 
ground  for  rehearing.  It  occurs  to  me  to 
add  this  note,  to  present  a  further  view  for 
the  position  taken  in  the  above  opinion  that 
never  for  a  moment  was  there  any  adverse 
possession  until  after  the  death  of  Nathan 
Higgins.  I  have  stated  above  that  it  is  im- 
possible to  say  that,  as  the  possession  under 
the  executory  contract  was  not  hostile  to 
Nathan  Higgins,  it  was  nevertheless  hostile 
to  his  wife ;  and  I  say  again  that  there  could 
not  be  a  possession  adverse  to  half  the  tract, 
half  the  acre,  half  the  pebble,  half  the  mole- 
cule. But  reflect  further  that  nobody  will 
say  that  as  to  Nathan  Higgins  the  possession 
as  to  the  whole  tract  was  adverse.  Everyone 
must  admit  that  it  was  friendly.  This  being 
so,  we  then  bring  in  the  fact  that  between 
Higgins  and  his  wife  there  was  a  relation  of 
privity  and  unity, — that  of  joint  tenancy, — 
and  the  same  character  the  possession  bore 
to  Nathan  Higgins  it  bore  to  his  wife.  The 
possession  being  by  executory  contract  while 
the  wife  lived,  and  not  being  adverse  to  him, 
neither  was  it  adverse  to  her.  He  was  her 
tenant,  as  well  as  his  tenant.  Dry  law  views 
them  as  such.  A  court  of  law  views  them  as 
such,  and  adverse  possession  is  governed  by 
this  view.  Had  Higgins  made  a  deed,  instead 
of  a  contract,  the  possession  would  have  been 
adverse  to  him ;  and,  being  adverse  to  him,  so 
it  would  have  been  as  to  her. 

But  even  if  the  possession  had  been  ad- 
verse to  Mrs.  Higgins  while  she  lived,  at  her 
last  breath  the  law  cut  off  that  adverse  pos- 
session because  of  her  husband's  curtesy. 
Her  heirs  were  instantly  barred  from  suit  by 
an  act  of  God,  for  which  they  are  not  re- 
sponsible, and  they  should  not  suffer  there- 
from. Upon  her  death  the  law  gave  their 
father  curtesy,  and  that  prevented  their  suit, 
and  they  had  to  obey  the  law.  So  far  as  dis- 
.ability  of  infancy  is  concerned,  the  statute 
did  not  stop.  As  to  it  they  could  sue;  but 
then  that  curtesy  stood  in  their  way,  and  it 
prevented  them  from  suing  until  the  last 
breath  of  their  father.  That  was  not  a  dis- 
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ability,  and  is  not  tested  by  the  law  of  dis- 
ability. How  can  it  be  said,  with  reason  or 
justice,  that,  when  only  two  years  of  adverse 
possession  had  passed,  the  heirs  are  barred? 
They  are  entitled  to  the  full  period  given  by 
the  statute.  It  is  immaterial  to  say  whether 
the  statute  was  suspended  during  curtesy,  so 
as  to  allow  possession  before  the  death  of  the 
wife  to  be  tacked  to  that  after  the  death  of 
the  husband,  or  whether  the  possession  dur- 
ing her  life  was  tolled — ^taken  away — ^and  a 
new  cause  of  action  accrued  after  the  hus- 
band's death.  The  case  of  Steele  v.  Oeltatly, 
41  111.  39,  supports  the  position  taken  in  the 
above  opinion  as  the  import  of  Jackson  v. 
Johnson,  in  saying  that  the  statute  cannot 
view  until  there  is  a  person  who  can  sue,  and 
that  "so  decided  have  the  courts  been  on  this 
point  that,  although  it  is  a  general  rule,, 
when  the  statute  has  begun  to  run,  it  shall 
continue  to  run  in  spite  of  supervening  dis- 
ability. Yet  in  the  case  of  Jackson  ex  dem. 
Stcarttcout  v.  Johnson,  5  Cow.  74,  15  Am, 
Dec.  433,  the  court  held  that  the  statute  hav- 
ing commenced  to  run  actually  ceased  during 
the  period  when  the  person  having  the  right 
had  no  legal  power  to  enforce  it.  This  ques- 
tion is,  of  course,  wholly  distinct  from  that 
of  mere  disabilities.  Whether  married 
women  or  infants,  or  any  other  class  of  per- 
sons having  an  estate,  shall  be  considered  as 
under  disabilities,  and  therefore  excused 
from  bringing  suit,  or  what  time  shall  be 
allow^ed  them  after  such  disabilities  are  re- 
moved, are  questions  for  the  legislature,  and 
the  courts  have  only  to  obey  its  behests.  But 
the  case  we  are  considering  is  not  one  of 
technical  disability  in  the  ordinary  sense  of 
the  term,  where  the  persons  having  the  right 
have  also  the  legal  power  to  assert  it  in  the 
courts,  but  are  excused  on  account  of  in- 
fancy or  coverture;  but  it  is  one  where  the 
claim  sought  to  be  barred  has  been  in  such  a 
position  that  it  could  not  be  asserted  by  any- 
one. If  a  claim  of  this  character  could  be 
barred,  it  would  be  simple  confiscation,  with- 
out crime,  fault,  or  laches  on  the  part  of  the 
owner,  and  we  cannot  suppose  the  legislature 
so  intended." 

The  law  cannot  deny  action  and  yet  confis- 
cate property  for  failure  to  sue.  So  applied 
the  statute  would  be  unconstitutional. 
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GREEN    BAY    &    MISSISSIPPI    CANAL 
COMPANY,  Appt., 

V. 

KAUKAUNA     WATER     POWER     COM- 
PANY, Respt. 

(112  Wis.  323.) 

1.  An  action  for  nrronsrfnlly  appropri- 
ating ^vater  from  a  reservoir  created  by 
plaintiff's  dam  is  one  in  tort. 

2.  Direct     allegation     of     damagres    for 

wre»D,jfuI  withdrawal  of  water  from  plain- 
tiff's power  reservoir  is  not  necessary,  since 
it  Is  implied  by  the  law. 
8.  That  the  oivner  of  a  dam  and  pond 
on  a  flowlnar  stream  has  no  facilities 
for  nslugr  the  power  created  thereby  does 
not  prevent  his  recovery  of  substantial  dam- 
ages  from   one    who   wrongfully    withdraws 


water   from   the  pond   to  the   Injury  of  the 
power. 

4.  Money  received  as  rents  for  ^vater 
ivronirfnlly  talcen  from  plain  tiff  *s  pond 
cannot  be  recovered  in  an  action  to  recover 
for  the  wrongful  taking  of  the  water. 

5.  The  measnre  of  dainafires  to  be  re- 
covered 1>>-  the  o^ivner  of  a  dam  and 
pond  from  one  who  wilfully  diverts  water 
from  the  pond  without  right  is  the  market 
value  of  the  power  actually  taken,  with  an- 
nual interest,  notwithstanding  the  owner  had 
no  facilities  for  using  the  power,  so  that  it 
would  have  gone  to  waste  had  it  not  been 
taken  and  used  by  the  wrongdoer. 

(November  5,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Outagamie  County 


NOTB. — Liability  for  withdratoing  tcater  from 
reservoir. 

Green  Bay  &  M.  Canal  Co.  v.  Kaukauna 
Water  Power  Co.  presents  a  question  which 
does  not  seem  to  have  been  before  decided  by 
any  court.  The  courts  have  held  that  equity 
may  enjoin  the  letting  off  of  water  from  a  res- 
ervoir after  it  has  been  accumulated  by  facilities 
which  give  it  a  potential  value.  Ballou  v.  Hop- 
kinton,  4  Gray,  324 ;  Emerson  ▼.  Bergin,  71  Cal. 
335,  12  Pac.  242. 

And  that  the  right  of  one  in  possession  and 
enjoyment  of  such  a  water  privilege  cannot  be 
questioned  by  a  stranger  who  shows  no  title 
thereto.     Howard  v.  Ingersoll,  17  Ala.  780. 

So,  the  owner  of  water  stored  in  such  a  reser- 
voir cannot  recover  for  the  use  by  another  of 
water  escaping  from  the  reservoir  by  a  waste 
way  which  he  is  powerless  to  reclaim.  Washa- 
baugh  v.  Oyster,  18  Pa.  497. 

But  it  seems  to  have  been  reserved  for  the 
Kaukauna  Water  Power  Case  to  settle  the 
fact  that  an  action  of  tort  can  be  maintained 
for  the  wrongful  taking  of  water  from  the  res- 
ervoir, and  that  the  measure  of  damages  is  the 
actual  value  of  the  power,  whether  the  owner 
has  present  facilities  for  utilizing  it  or  not. 

The  rights  which  exist  in  stored  water  are  il- 
lustrated by  the  following  decisions : 

In  Butman  v.  Hussey,  12  Me.  407,  in  which 
the  owner  of  a  right  to  take  a  certain  quantity 
of  water  from  a  common  reservoir  made  an 
excessive  use  of  bis  privilege,  the  court  said 
that,  if  a  stranger  had  inserted  a  flume  in  the 
dam.  and  had  thus  withdrawn  a  portion  of  the 
water,  when  called  upon  by  the  owner  for  this 
invasion  of  his  rights  it  would  be  no  sufficient 
answer  for  him  to  prove  that  the  owner  had 
still  enough  left  to  work  his  mills.  And  the 
court  said  that  it  was  satisfied  that  it  Is,  and 
must  be,  a  damage  to  the  owner  of  the  mill 
pond  to  abstract  water  power  therefrom  of 
which  he  is  the  owner,  and  which  he  is  at  lib- 
erty either  to  use  or  sell.  In  that  case  the  Jury 
found  a  verdict  for  nominal  damages  only,  and 
Judgment  was  entered  upon  the  verdict  so  found. 

The  upper  owner  cannot  tap  the  pond  which 
has  been  thrown  back  upon  his  land  by  the  low- 
er 0¥^ner  to  secure  water  to  run  his  machinery. 
Merritt  v.  Parker,  1  N.  J.  L.  400. 
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Case  will  lie  for  consequential  damages  from 
an  alleged  diversion  of  water  caused  by  one  wbo 
wrongfully  enters  upon  the  mill  premises  and 
removes  a  flash  board.    Meyer  v.  Hoist,  106  Pa.,  552. 

A  person  having  a  right  to  a  certain  portion 
of  the  water  of  the  stream  at  a  particular  dam 
has  no  right  to  draw  off  the  same  portion  at  a 
considerable  distance  above  the  dam,  without 
the  consent  of  the  owner  of  the  other  mills  on 
the  same  dam.  Webb  v.  Portland  Mfg.  Co.  v. 
Sumn.  180,  Fed.  Cas.  No.  17,322. 

A  change  of  place  in  the  use  of  water  power 
presents  no  cause  of  complaint  to  the  owner 
of  a  water  privilege  at  one  end  of  the  dam, 
so  long  as  a  nlill  owner  on  the  other  bank  of  the 
river,  who  opens  the  gates  of  his  end  of  the  dam 
and  allows  the  water  to  flow  down  to  be  used  in 
mills  owned  by  him  situated  lower  down,  docs 
not  use  a  greater  quantity  of  water  than  he  is 
entitled  to.  Whittier  v.  Cocheco  Mfg.  Co.  9  N. 
H.  454,  32  Am.  Dec.  382. 

A  mere  verbal  claim  of  the  right  to  use  water 
from  another's  race  way,  unaccompanied  with 
acts  of  ownership,  may  not  amount  to  adverse 
user  or  enjoyment.  Fox  River  Flour  &  Paper 
Co.  V.  Kelley,  70  Wis.  287,  35  N.  W.  542. 

A  lower  mill  owner  who  claims,  and  for  the 
prescriptive  term  actually  enjoys,  a  continuous 
use  of  water  from  a  dam  and  flume  upon  an- 
other's lauds,  is  not  prevented  from  acquiring  a 
vested  right  thereto  by  prescription,  by  mere 
verbal  objections  and  denials  by  the  upper  pro- 
prietor, who,  having  the  power  and  opportunity, 
does  nothing  to  interrupt  the  user.  Kimball  v. 
lAdd,  42  Vt.  747. 

When  there  is  no  privity  between  them,  the 
uninterrupted  adverse  enjoyment  of  the  right  to 
take  water  from  a  mllldam  and  flume  by  one 
mill  owner  does  not  Inure  to  the  benefit  of  an- 
other mill  owner  on  the  same  stream,  served 
from  the  same  dam  and  flume.  Perrln  v.  Gar- 
field. 37  Vt.  304. 

When,  as  between  two  mills  served  from  the 
same  dam,  a  paramount  right  to  use  the  water 
for  one  has  been  claimed  and  enjoyed  for  more 
than  fifteen  years  when  and  to  whatever  extent 
it  was  required,  leaving  only  the  surplus  for 
the  other,  any  equal  or  superior  water  privilege, 
which  theretofore  may  have  appertained  to  the 
mill  thus  made  servient,  is  extinguished.  Rog«  . 
ers  v.  Bancroft,  20  Vt.  250.Digitized  by  VjOOQlC 


680 


WiscoNsm  Supreme  Ooubt. 


Not., 


in  favor  of  defendant  in  an  action  brought 
to  recover  the  value  of  the  water  alleged  to 
have  been  wrongfully  abstracted  from  plain- 
tiff's power  reservoir.    Reversed, 

Statement  by  Bardeen,  J.: 

This  action  was  commenced  in  August, 
1896,  to  recover  the  value  of  the  use  of 
plaintifT's  water  power  wrongfully  appropri- 
ated by  the  defendant.  The  complaint  sets 
out  plaintiff's  o^vner8hip  of  the  water  power 
on  the  Fox  river  furnished  by  the  upper  dam 
at  Kaukauna;  that  on  May  9,  1896,  the  de- 
fendant "wrongfully  entered  into  posnession 
of,  and  wrongfully  took  and  appropriated" 
to  its  use,  one  half  of  said  hydraulic  power, 
stating  tlie  manner  in  which  it  was  done; 
that  an  action  was  commenced  by  plaintiff 
against  defendant  to  determine  the  title  to 
said  power  and  to  restrain  defendant  from 
its  use,  and  on  May  9,  1888,  a  judgment  was 
duly  entered  by  the  circuit  court  of  Outa- 
gamie county  that  the  plaintiff  was  the  own- 
er of  said  power,  which  judgment  was  duly 
affirmed  by  this  court  and  the  United  States 
Supreme  Court;  that  since  May  9,  1888,  and 
until  May  9,  1895,  the  defendant  and  its 
tenants  "wrongfully  continued  to  draw 
about  one  half  of  the  Fox  river  from  said 
pond,"  and  has  thereby  "wrongfully  appro- 
priated to  its  own  use  the  one  half  of  the 
hydraulic  power  furnished  by  said  dam,"  to 


the  damage  of  plaintiff  as  herein  set  forth; 
that  defendant  had  wrongfully  availed  itself 
of  the  use  of  about  1,500  horse  power  of 
water  power,  of  the  annual  value  of  $5  per 
horse  power.  The  answer  alleged  the  build- 
ing of  the  dam  by  the  United  States;  the 
defendant's  ownership  of  land  on  the  south 
side  of  the  river,  above  and  below  the  dam; 
denies,  with  some  qualifications,  plaintiff's 
ownership  of  land  on  the  north  side  of  the 
river;  admits  the  former  litigation  and  judg- 
ment, but  denies  the  plaintiff's  ownership  or 
possession  of  "any  valuable  water  power  cre- 
ated by  said  government  dam,  for  the  rea- 
son that  it  had  no  lajid,  head  race,  canal,  or 
other  instrumentalities  for  utilizing  the 
power  of  the  water  as  it  fell  from  the  crest 
to  the  foot  of  said  dam;"  alleges  the  build- 
ing by  defendant  of  a  canal  at  large  expense 
to  utilize  the  water  power,  through  which 
canal  it  drew  water,  used  it  for  power,  and 
discharged  it  below  said  dam,  during  a  part 
uf  the  time  mentioned  in  the  complaint,  and 
that  said  power,  "independent  of  said  canal, 
would  have  been  of  no  practical  value;  that 
.  .  .  the  only  right  of  the  plaintiff  which 
was  involved  was  the  valueless  right  to  have 
the  water  flow  over  said  dam;"  and  denied 
that  defendant  had  appropriated  or  used 
any  valuable  water  power  of  the  plaintiff, 
as  alleged  in  the  complaint.  The  answer 
then  set  up  the  statute  of  limitations  as 


•  Although  a  grant  to  one,  not  a  tenant,  of  the 
right  to  take  water  from  a  mill  flume  owned  by 
another,  not  his  landlord,  Is  presumed  from 
its  uninterrupted  exercise  for  more  than  fifteen 
years,  whether  under  a  claim  derived  from  a 
third  party,  or  the  flume  owner  accompanied  by 
his  continued  acquiescence,  such  presumption  is 
rebutted,  when  it  is  shown  that  the  claimant, 
within  the  time,  acknowledged  the  superior 
right  of  the  owner,  even  though  he  did  so  under 
a  mistake  as  to  his  own  rights.  Mitchell  t. 
Walker,  2  Alk.  (Vt.)  200,  16  Am.  Dec.  710. 

Where  there  has  been  an  adverse  use  of  water 
for  twenty  years  from  a  dam  owned  during  the 
beginning  and  the  end  of  the  period  by  parties 
who  were  of  full  age,  but  there  was  an  inter- 
vening period  of  three  or  four  years  when  the 
title  was  held  by  a  minor,  such  intervening  dis- 
ability will  not  defeat  the  presumption  of  title 
resulting  from  the  twenty  years'  possession. 
Wallace  v.  Fletcher,  80  N.  H.  434. 

Equity  has  Jurisdiction  of  a  suit  by  the  owner 
of  a  mill  pond  to  restrain  the  drawing  of  water 
therefrom  by  a  third  person,  who  claims  a  right 
to  do  so  under  a  deed  which  requires  construc- 
tion, where  the  anticipated  injury  will  be  con- 
tinuing and  its  extent  is  doubtful.  Lyon  v. 
MclAUghlin,  32  Vt.  423. 

But  an  Injunction  will  not  be  granted  to  re- 
strain interference  with  the  plaintiff's  alleged 
right  to  draw  water  for  the  use  of  his  mill 
from  the  defendant's  reservoir,  where  the  right 
Is  controverted,  has  not  been  established  at  law, 
and  it  does  not  appear  that  there  is  danger  of 
irreparable  mlBchlef,  or  that  the  plaintiff  has 
not  an  adequate  remedy  at  law.  Perkins  v. 
Foye,  00  N.  H.  400. 
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A  purchaser  fi'om  the  state  of  surplus  water 
power  created  by  a  dam  in  aid  of  navigation, 
and  which  is  reserved  to  the  state  by  the  stat- 
ute authorizing  the  Improvement,  is  entltlecl  to 
an  injunction  restraining  riparian  proprietors, 
who  have  cut  through  an  embankment  built  In 
front  of  their  land  for  the  purpose  of  utillzfng 
the  water  power  of  the  pond  by  means  of  a 
canal  constructed  by  them,  from  drawing  water 
therefrom  for  such  purpose.  Green  Bay  &  M. 
Canal  Co.  v.  Kaukauna  Water  Power  Co.  70 
Wis.  635,  So  N.  W.  529.  86  N.  W.  828. 

One  who  has  the  right  to  take  the  surplus 
water  from  a  pond  made  by  a  dam  and  embank- 
ment owned  by  the  United  States  may.  In  the 
discretion  of  the  court,  be  refused  a  mandatory 
injunction  to  compel  one  who,  without  right, 
has  cut  through  the  embankment  for  the  par- 
pose  of  utilizing  the  power,  to  restore  such  em- 
bankment where  the  gates  erected  at  such  point 
stop  the  water  as  eflTectually  as  the  bank  would 
if  restored.     Ibid. 

Persons  who  keep,  maintain,  and  continue  an 
outlet  cut  by  a  third  person,  which  drains  the 
water  from  a  pond,  may  be  liable  for  the  injuries 
thereby  caused  if  such  conduct  necessitates  di- 
rect and  positive  efforts  to  keep  the  outlet  open. 
Smith  V.  Moodus  Water  Power  Co.  S3  Conn.  403. 

Several  owners  on  the  same  stream  may  unite 
In  a  bill  to  enjoin  the  drawing  of  water  from  a 
reservoir  used  by  them  Jointly  for  the  benefit  of 
their  mills.     Ballon  v.  Hopklnton,  4  Gra.v,  324. 

One  tenant  in  common  of  a  water  right  may 
sue  alone  to  protect  or  recover  the  water  from 
a  trespasser  or  one  using  It  without  right. 
Spanish  Fork  City  v.  Hoppfr,^TJtttah,  235,  26 
Pac.  293.  Digitized  by  VnVjVJH.  P.  P. 
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against  any  water  used  prior  to  August  1, 
1890.  The  case  was  tried  by  the  court  with- 
out a  jury.  Many  of  the  facts  were  stipu- 
lated. The  stipulation  covered  the  circum- 
stances of  building  of  the  dam,  and  its  loca- 
tion, its  height,  the  right  of  plaintiff  to  the 
water  power  as  determined  by  the  judg- 
ments of  this  court  and  of  the  United  States 
Supreme  Court,  the  riparian  rights  of  de- 
fendant, the  building  of  the  canal  by  the  de- 
foidant,  certain  leases  of  the  right  to  draw 
water  from  said  canal  by  defendant  to  its 
tenants,  and  the  prices  per  horse  power  or 
rentals  reserved  thereby.  It  also  provided 
for  use  in  evidence  of  the  judgments  referred 
to  in  the  complaint.  Plaintiff's  other  evi- 
dence showed  its  title  and  right  to  the  dam 
and  power  created  thereby,  subject  to  the 
rights  of  navigation,  the  flow  of  the  river, 
the  rental  value  of  water  per  horse  power, 
and  that  the  apportionment  between  use  of 
canal  and  lot  and  water  was  at  the  rate  of 
one  fifth  to  the  former  and  four  fifths  to  the 
latter.  It  was  also  shown  that  a  canal 
could  be  built  at  a  cost  of  $12,000  to  $15,- 
000  of  sufficient  capacity  to  use  70,000  cubic 
feet  of  water  per  minute,  and  that  the  value 
of  land  on  the  south  side  of  the  river  upon 
which  to  build  a  canal  of  the  capacity,  in- 
cluding sites  for  mills,  would  not  exceed 
$10,000.  It  was  verbally  stipulated  that  the 
tenants  of  defendant  drew  from  the  pond 
under  their  leases  60,385  cubic  feet  of  wa- 
ter per  minute,  which,  on  a  head  of  8  feet, 
furnished  914  horse  power. 

The  court  made  the  following  findings: 
"(1)  That  at  Kaukauna,  Wisconsin,  there 
is  a  fall  or  rapids  in  the  Fox  river,  near  the 
head  of  which  a  dam  was  constructed  more 
than  twenty  years  ago,  under  authority  of 
the  state  of  Wisconsin,  for  the  purpose  of 
improving  the  navigation  of  the  Fox  river, 
extending  from  lot  five  (5)  of  section  twen- 
ty-two (22)  south  of  the  river  to  fractional 
section  twenty- four  (24)  in  town  twenty-one 
(21)  north,  of  range  eighteen  (18)  east, 
north  of  the  river,  and  that  more  than  twen- 
ty years  since  there  was  constructed  under 
the  authority  of  said  state,  for  slack-water 
navigation,  a  canal  on  the  north  side  of  said 
river,  leading  from  the  pond  held  by  said 
dam  to  slack  water  below  the  rapids.  (2) 
That  said  dam  obstructed  the  flow  of  the 
water  of  said  Fox  river,  and  raised  the  same 
about  8  feet  at  the  south  end  of  said  dam, 
and  about  9  feet  at  the  north  end  of  said 
dam.  ( 3 )  That  for  more  than  twenty  years 
last  past  plaintiff  has  been  and  is  the  owner 
of  the  water  power  incidentally  created  by 
said  dam,  with  the  right  to  withdraw  from 
the  pond  made  by  said  dam  all  of  the  sur- 
plus water  not  necessary  for  navigation, 
either  through  the  canal  or  directly  from 
the  pond,  subject  to  any  and  all  rights  of 
62  L.  R.  A. 


the  United  States  with  reference  thereto. 
(4)  That  defendant  is  now,  and  at  all  times 
since  1883  has  been,  the  owner  of  all  the 
land  bordering  on  the  south  bank  of  Fox 
river  from  a  point  above  the  upstream  end 
of  its  canal  hereinafter  mentioned,  to  slack 
water  below  the  rapids  in  said  river  at  said 
Kaukauna,  subject  to  the  right  of  the  plain- 
tiff  and  the  United  States  to  land  and  main- 
tain the  end  of  said  dam  thereon.  ( 5 )  That 
in  or  about  the  year  1882  defendant,  being 
advised  by  its  attorneys,  and  in  good  faith 
believing,  that  it  owned  the  undivided  one 
half  of  the  water  power  of  said  river,  con- 
structed on  its  own  land,  at  a  cost  of  about 
$114,000,  an  hydraulic  canal  on  the  south 
side  of  said  river,  extending  from  the  pond 
created  by  said  dam,  around  the  south  end 
thereof,  to  a  point  about  2,400  feet  below 
said  dam,  and  divided  a  part  of  its  land  be- 
tween said  canal  and  said  river  into  certain 
mill  lots.  (6)  That  from  May  9,  1888,  to 
May  13,  1895,  the  defendant  drew  through 
its  said  canal  on  the  south  side  of  said  Fox 
river  and  from  the  pond  created  by  said  dam 
a  substantial  part  of  the  flow  of  said  river, 
not  exceeding  two  flfths  of  the  whole  flow 
of  said  river  in  the  ordinary  low-water 
stage,  and  returned  the  same  into  said  river 
below  said  dam.  (7)  That  in  defendant's 
saCi  drawing  of  said  water  from  said  pond 
through  its  said  canal,  it  did  not  in  any 
way  trespass  upon  the  lands  or  property  of 
the  plaintiff.  (8)  That  said  plaintiff  did 
not  suffer  any  actual  pecuniary  loss  by  rea- 
son of  said  drawing  of  said  water  by  said 
defendant.  And  the  court  finds  as  conclu- 
sions of  law :  ( 1 )  That  the  said  drawing 
of  said  water  by  said  defendant  did  no  legal 
injury  to  the  said  plaintiff.  (2)  That  de- 
fendant is  entitled  to  a  judgment  dismiss- 
ing the  complaint  herein  upon  the  merits 
with  costs  to  be  taxed.  Let  judgment  be 
entered  accordingly." 

Judgment  dismissing  the  complaint  on  the 
merits  and  for  costs  was  duly  entered,  from 
which  the  the  plaintiff  brings  this  appeal. 

Mr.  Lyman  E.  Barnes,  for  appellant: 
A  water  course  is  parcel  of  the  land;  it 
is  not  an  easement,  but  a  corporeal  here- 
ditament. 

Johnson  v.  Jordan,  2  Met.  234,  37  Am. 
Dec.  85;  Wadstcorth  v.  Tillotson,  15  Conn. 
366,  39  Am.  Dec.  391;  McEvoy  v.  aal- 
lagher,  107  Wis.  331,  83  N.  W.  633;  Elliot 
V.  Fitchburg  Rl  Co.  10  Cush.  193,  57  Am. 
Dec.  85;  Brace  v.  Yale,  10  Allen,  443;  An- 
gell,  W^ater  Courses,  7th  ed.  §  6,  note  4;  p. 
8;  Goodrich  v.  Burhank,  12  Allen,  459,  90 
Am.  Dec.  161;  Ex  parte  Jennings,  6  Cow. 
540,  16  Am.  Dec.  447;  Vansickle  v.  Haines, 
7  Nev.  249;  Gardner  v.  Netohurgh,  2  Johns* 
Ch.  161,  7  Am.  Dec  526;  Hall  v.  Ionia,  38 
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Mich.  493;  Slate  v.  Potimeyer,  33  Ind.  402, 
5  Am.  Rep.  224;  Reysen  v.  Roate,  92  Wis. 
543,  66  N.  W.  599;  Campbell  v.  Smith,  8  N. 
J.  L.  140,  14  Am.  Dec.  400. 

Ejectment  will  lie  for  a  water  power,  be- 
cause the  term  includes  both  land  and 
water. 

Gould,  Waters,  3d  ed.  §  471;  Integral 
Quicksilver  Min.  Co,  v.  Altoona  Quicksilver 
Min.  Co.  21  C.  C.  A.  409,  44  U.  S.  App.  566, 
76  Fed.  379;  Adams,  Ejectment,  4th  ed.  p. 
22;  Caldwell  v.  Fulton,  31  Pa.  475,  72  Am. 
Dec.  760;  Jackson  ex  dem.  Loux  v.  Buel,  9 
Johns.  298. 

-  The  action  of  trespass  for  mesne  profits 
rests  upon  the  plain  principle  that  he  who 
occupies  the  land  of  another  shall  compen- 
sate the  owner  therefor. 

Truhee  v.  Miller,  48  Conn.  347,  40  Am. 
Rep.  177;  Qreen  v.  Biddle,  8  Wheat,  1,  5  L. 
ed.  647 ;  Sedgw.  &  W.  Trial  of  Title  to  Land, 
2d  ed.  §  048. 

The  action  for  mesne  profits  differs  from 
an  action  for  use  and  occupation  in  this, — 
that  the  latter  is  founded  upon  a  promise, 
fixprfifls  or  implied,  while  the  former  springs 
from  a  trespass,  and  entry  vi  et  armis  upon 
premises,  and  a  tortious  holding. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  2d 
ed.  §  652. 

Trespass  for  mesne  profits  is  maintainable 
without  a  previous  action  of  ejectment. 

Sedgw.  &  W.  Trial  of  Title  to  Land,  2d 
ed.  §§  656,  657;  Leland  v.  Tousey,  6  Hill, 
328;  Chirac  v.  Reinicker,  11  Wheat.  280,  6 
L.  ed.  474;  Trubee  v.  Miller,  48  Conn.  347, 
40  Am.  Rep.  177;  3  Sutherland,  Damages, 
1883  ed.  pp.  350,  351. 

An  action  of  assumpsit  for  use  and  occu- 
pation is  maintainable  on  an  implied  prom- 
ise arising  from  the  use  and  occupation  of 
real  estate  by  permission  of  the  rightful 
owner,  without  an  express  promise  to  pay 
rent. 

Gunn  V.  Scovil,  4  Day,  228,  4  Am.  Dec. 
208. 

One  who  has  made  a  tortious  entry  can- 
not be  rendered  liable  as  a  tenant  for  the 
time  during  which  he  remained  in  posses- 
sion, by  merely  showing  that  the  plaintiff 
assented  to  such  continued  possession. 

Ackerman  v.  Lyman,  20  Wis.  455;  Witt- 
man  V.  Milwaukee,  L.  S.  d  W.  R.  Co,  51 
Wis.  89,  8  N.  W.  6;  De  Pere  Co,  v.  Reynen, 
65  WMs.  271,  22  N.  W.  761,  27  N.  W.  155; 
Jordofn  V.  Jordan,  4  Me.  175,  16  Am.  Dec. 
249. 

The  action  for  money  had  and  received  is 
in  the  nature  of  an  equitable  action  or  suit, 
and  lies,  as  a  general  rule,  wherever  the  de- 
fendant in  the  action  has  in  his  hands  mon- 
ey of  the  plaintiff  which  he  has  no  right  ex 
cBquo  et  bono  to  retain^  but  which  he  ought, 
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in  equity  and  good  conscience,  immediately 
to  pay  to  the  owner. 

Wells  V.  Brigham,  6  Cush.  6,  52  AnL  Dec 
750;  Woodivard  v.  Hill,  6  Wis.  143;  Blew- 
ett  V.  McRae,  88  W'is.  280,  60  N.  W.  258; 
Quimby  v.  Lyon,  63  Cal.  394;  Huganir  v. 
Cotter,  102  Wis.  S23,  78  N.  W.  423;  Lim- 
ited Invest,  Asso.  v.  Qlendale  Invest.  Asso. 
99  Wis.  54,  74  N.  W.  633;  Barth  v.  Graf, 
101  Wis.  27,  76  N.  W.  1100;  Terry  v.  Mun- 
ger,  121  N.  Y.  161,  8  L.  R.  A.  216,  24  N.  E. 
272. 

The  complaint  is  good  on  any  theory  of 
the  case. 

It  is  competent  for  the  plaintiff  to  waive 
the  tort  and  sue  on  contract  in  assumpsit 
for  use  and  occupation,  or  money  had  and 
received. 

Norden  v.  Jones,  33  Wis.  600,  14  Am. 
Rep.  782;  Smith  v.  Schulenberg,  34  Wis. 
41;  Put7iam  v.  Wise,  1  Hill,  240,  37  Am. 
Dec.  309;  Berly  v.  Taylor,  5  Hill,  584;  Lim- 
ited Invest.  Asso,  v.  Qlendale  Invest.  Asso. 
99  Wis.  54,  74  N.  W.  633;  Barth  v.  Graf, 
101  Wis.  27,  76  N.  W.  1100;  Huganir  v.  Cot- 
ter,  102  Wis.  323,  78  N.  W.  423;  Do%c  v. 
Deissner,  105  Wis.  385,  80  N.  W.  940,  81  K. 
W.  671;  Terry  v.  Munger,  121  N.  Y.  161,  8 
L.  R.  A.  216,  24  N.  E.  272;  Fratt  v.  Clark, 
12  Cal.  89;  Roberts  v.  Evans,  43  Cal.  380; 
Lehmann  v.  Schmidt,  87  Cal.  15,  25  Pac 
161 ;  Gunn  v.  Scovil,  4  Day,  228,  4  Am.  Dec. 
208. 

The  measure  of  damages  in  trespass  for 
mesne  profits  is  that  which  would  obtain  in. 
assumpsit  for  use  and  occupation.  The  com- 
pensation is  to  be  adjusted  as  upon  eon- 
tract,  and  not  on  the  footing  of  a  tort. 

Holmes  v.  Davis,  19  N.  Y.  488 ;  Woodhull 
v.  Rosenthal,  61  N.  Y.  382;  Noble  v.  Fairs, 
58  ]yiich.  637,  26  N.  W,  157;  Sedgw.  &  W. 
Trial  of  Title  to  Land,  2d  ed.  §  614;  6 
Wait,  Act.  &  Def.  p.  227;  Wallace  v.  Bet- 
deU,  101  N.  Y.  13,  3  N.  E.  769. 

Whether  this  action  be  considered  as  one 
sounding  in  tort  or  contract,  the  plaintiff 
is  entitled  to  recover  not  only  mesne  profits, 
but  annual  interest  on  the  same. 

Shaw  V.  Gilbert,  111  Wis.  165,  86  K.  W. 
188;  3  Sutherland,  Damages,  1 883  ed.  p.  348; 
Jackson  ex  dem.  Genet  v.  Wood,  24  W^end. 
443. 

Assumpsit  for  use  and  occupation  is  main* 
tainable  for  water  power. 

Davis  V.  Morgan,  4  Bam.  &  G.  8;  Wil- 
liams V.  Ladew,  171  Pa.  369,  33  Atl.  329. 

The  rightful  owner  is  always  entitled  to 
recover  at  least  nominal  damages,  and  any 
special  damages  he  may  sustain  for  the  di< 
version  or  obstruction  of  water. 

McEvoy  V.  Gallagher,  107  Wis.  331,  83  N. 
W.  633. 

The  adjudicated  cases  relating  to  diver- 
sion or  obstruction  of  water  are  readily  sep- 
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arable  into  two  general  classes:  (1)  Where 
the  prime  object  of  the  action  is  to  vindi- 
<»te  the  plaintiff's  right;  (2)  where  the  vin- 
<dication  of  the  plaintiff's  right  is  a  matter 
of  secondary  importance, — possibly  of  no 
importance  at  all,  because  previously  vindi- 
-cated, — and  the  prime  object  is  to  recover 
substantial  damages. 

Cases  belonging  to  the  first  class  are  en- 
titled to  little,  or  no,  weight  on  the  ques- 
tion of  measure  of  damages. 

Cases  typical  of  the  first  class  are  New- 
hall  V.  Ireson,  8  Qush.  595,  54  Am.  Dec. 
790;  Plumleigh  v.  Datcaon,  6  111.  544,  41 
Am.  Dec.  199;  Parker  v.  Grisicold,  17  Conn. 
5i88,  42  Am.  Dec.  739. 

The  use  or  nonuse  of  the  water  power  by 
the  rightful  owner  at  the  time  of  an  unlaw- 
ful diversion  or  obstruction  does  not  call  for 
<lifTerent  rules  of  law  as  to  measure  of  dam- 
ages, in  an  action  for  such  diversion  or  ob- 
struction. 

Plumleigh  v.  Dawson,  6  111.  544,  41  Am. 
3>ec.  199;  Holden  v.  Winnipiseogee  Lake 
Cotton  &  W.  Mfg.  Co.  53  N.  H.  552. 

The  measure  of  damages  is  the  amount  of 
the  loss  the  injured  party  has  sustained  by 
the  wrongful  diversion;  in  short,  compensa- 
tion. 

Merritt  v.  Brinkerhoff,  17  Johns.  306,  8 
Am.  Dec.  404;  Bliss  v.  Rice,  17  Pick.  23; 
'  Hatch  V.  Dwight,  17  Mass.  289,  9  Am.  Dec. 
145;  Pollitt  V.  Long,  58  Barb.  20;  Balti- 
more d  0.  R.  Co.  V.  Boyd,  67  Md.  32,  10  Atl. 
515;  De  Camp  v.  Bullard,  159  N.  Y.  450, 
54  N.  E.  26. 

Mr,  Moses  Hooper,  also  for  appellant: 

A  plaintiff  is  entitled  to  nominal  dam- 
ages, at  least,  for  any  violation  of  his  right. 

Farr  v.  State  Bank,  87  Wis.  223,  58  X.' 
W.  377;  Sayles  v.  Bemis,  57  Wis.  315,  15 
K.  W.  432;  Benson  v.  Waukesha,  74  Wis. 
31,  41  N.  W.  1017;  Dr^immond  v.  Eau 
Claire,  85  Wis.  556,  55  N.  W.  1028;  Bib- 
bard  V.  Western  V.  Telrg.  Co.  33  Wis.  558, 
14  Am.  Rep.  775;  Murphy  v.  Fond  du  Lac, 
23  Wis.  365,  99  Am.  Dec.  181;  Eaton  v.  Ly- 
man, 30  Wis.  41. 

Ordinarily,  when  one  uses  the  property  of 
another  without  right  he  is  required  to  pay 
at  least  the  market  value  of  the  use.  The 
wrongdoer  may  not  make  profit  from  his 
wrongdoing. 

Ackcrman  v.  Lyman,  20  Wis.  454;  Roach 
V.  Heffernan,  65  Vt.  485,  27  Atl.  71;  Jack- 
son ex  dem.  Genet  v.  Wood,  24  Wend.  443; 
A'eu?  Orleans  v.  Gaines,  15  Wall.  624,  21  L. 
ed.  215;  Wallace  v.  Berdell,  101  N.  Y.  13, 
3  N.  E.  769;  Nash  v.  Fiullivan,  32  Minn. 
189,  20  N.  W.  144;  McMahan  v.  Boice,  114 
Mass.  140,  19  Am.  Rep.  321;  Boiling  v. 
Lersncr,  26  Gratt.  36;  Worthington  v.  Hiss, 
70  Md.  172,  16  Atl.  534,  17  Atl.  1026. 

Property  is  not  to  be  deemed  worthless 
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because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he  is 
unable  to  put  it  to  any  use. 

Mississippi  d  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  200;  Keys  v. 
Pittsburg  d  W.  Coal  Co.  58  Ohio  St.  246, 
41  L.  R.  A.  681,  50  N.  E.  911;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432 ;  Wood  v.  Moreicood, 
3  Q.  B.  440,  note;  Bliss  v.  Rice,  17  Pick.  23; 
Hatch  V.  Dwight,  17  Mass.  288,  9  Am.  Dec. 
145;  Locks  d  Canals  v.  Nashua  d  L.  R.  Co. 
104  Mass.  1,  6  Am.  Rep.  181;  De  Camp  v. 
Bullard,  159  N.  Y.  450,  54  N.  E.  26. 

Mr.  Charles  Quarles,  with  Messrs. 
Fish,  Cary,  Upham,  A  Blaok,  for  re- 
spondent : 

The  complaint  does  not  state  a'  cause  of 
action. 

The  acts  of  the  defendant  complained  of 
are  expressly  alleged  to  have  been  wrong- 
ful. This  negatives  any  promise  on  the  part 
of  the  defendant  in  relation  thereto. 

Webster  v.  Drinkwater,  5  Me.  319,  17  Am. 
Dec.  238;  Whiting  v.  Sullivan,  7  Mass.  107; 
Graham  v.  Chicago,  M.  d  St.  P.  R.  Co.  53 
Wis.  473,  10  X.  W.  609. 

The  complaint  fails  to  state  a  complete 
cause  of  nction  ew  delicto  in  that  it  does  not 
allege  that  the  plaintiff  has  suffered  any  di- 
rect or  consequential  damages  by  reason  of 
the  alleged  wrongful  acts  of  the  defendant. 

The  water  alleged  to  have  been  wrongfully 
taken  and  appropriated  by  the  defendant 
was  from  a  flowing  stream.  There  can  be 
no  property  in  flowing  water. 

2  Bl.  Com.  p.  18;  3  Kent,  Com.  439; 
Gould,  Waters,  §  204;  Sweet  v.  Syracuse, 
129  N.  Y.  316,  27  N.  E.  1081,  29  N.  E.  289; 
Williams  v.  Morland,  2  Barn.  &  C.  910; 
Doud  Y.  Wisconsin,  P.  d  8.  R.  Co.  65  Wis. 
108,  56  Am.  Rep.  620,  25  N.  W.  533;  Joseph 
Dessert  Lumber  Co.  v.  Wadleigh,  103  Wis. 
318,  79  N.  W.  237. 

The  complaint  does  not  state  a  case  in 
which  the  tort  can  be  waived  and  recovery 
had  as  upon  an  implied  contract. 

Kelty  V.  Oicens,  3  Pinney  (Wis.)  372;  El- 
liott v.  Jackson,  3  Wis.  649;  Jones  v.  Hoar, 

5  Pick.  285;  Norden  v.  Jones,  33  Wis.  600, 
14  Am.  Rep.  782;  Smith  v.  Schulenbergei', 
34  Wis.  41;  Western  Assur.  Co.  v.  Toiile, 
65  Wis.  247,  26  X.  W.  104;  Walker  v.  Dun- 
can, 68  Wis.  624,  32  N.  W.  689;  Lee  v. 
Campbell,  77  Wis.  340,  46  N.  W.  497:  Barth 
V.  Graf,  101  Wis.  27,  76  N.  W.  1100;  Gould, 
Waters,  §  299;  Manning  v.  Wa^dale,  5  Ad. 

6  El.  758;  Oicen  v.  Field,  102  Mass.  90. 
The  complaint  does  not  state  a  case  of 

trespass  for  mesne  profits;  neither  does  it 
state  one  for  use  and  occupation. 

The  common-law  action  of  trespass  for 
mesne  profits  was  consequent  upon  and  sup- 
plemental to  the  action  of  ejectment,  and 
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was  only  maintainable  after  there  had  been 
a  recovery  in  ejectment. 

1  Chitty,  PI.  16th  Am.  ed.  pp.  194,  215; 
Benson  v.  Matsdorf,  2  Johns.  369,  1  Cool- 
ey's  Bl.  Com.  3d  ed.  bk.  2,  note  11,  p.  36; 
Challenor  v.  Thomas,  Yelv.  143;  Cooley. 
Torts,  2d  ed.  p.  437;  Raymond  v.  AndreicSj 
6  Cush.  265. 

Ejectment  will  not  lie  to  recover  an  ease- 
ment,— an  incorporeal  hereditament. 

Racine  v.  Crotsenherg,  61  Wis.  481,  50 
Am.  Rep.  149,  21  N.  W.  520;  Friische  v. 
Fritsche,  77  Wis.  270,  45  N.  W.  1089;  Pin- 
hum  V.  Eau  Claire,  81  Wis.  301,  61  N.  W. 
650;  Maurer  v.  Stiner,  82  Wis.  90,  61  N.  W. 
1101;  Buckner  v.  Hutchings,  83  Wis.  299, 
63  N.  W.  605. 

To  maintain  an  action  for  use  and  occupa- 
tion the  conventional  relation  of  landlord 
and  tenant  must  have  existed  between  the 
parties. 

Thomas  v.  Parrott,  106  Wis.  605,  82  N. 
W.  554;  Preston  v.  Eawley,  101  N.  Y.  580. 
5  N.  B.  770;  Central  Mills  Co,  v.  Hart,  124 
Mass.  123;  Kirchgassner  v.  Rodick,  170 
Mass.  643,  49  N.  E.  1015;  Henderson  v.  De- 
troit, 61  Mich.  378,  28  N.  W.  133. 

The  nature  of  the  action  sought  to  be 
stated  is  clearly  trespass  on  the  case  for  the 
diversion  of  water  from  a  flowing  stream. 

No  action  to  recover  substantial  damages 
can  be  maintained  for  the  diversion  of  wa- 
ter unless  the  party  complaining  alleges  and 
proves  that  some  existing  mill  has  been  in- 
jured and  the  use  made  less  valuable  by  rea- 
son of  the  diversion. 

Williams  v.  Morland,  2  Bam.  &  C.  910; 
Mason  v.  Hill,  3  Barn.  A  Ad.  304;  Mason  v. 
Hill,  5  Bam.  &  Ad.  1;  2  Bl.  Com.  p.  18;. 
Blanchard  v.  Baker,  8  Me.  253,  23  Am.  Dec. 
604;  Tyler  v.  Wilkinson,  4  Mason,  397,  Fed. 
Cas.  No.  14,312;  Webb  /.  Portland  Mfg.  Co. 
3  Sumn.  189,  Fed.  Cas.  No.  17,322;  Gould, 
Waters,  ft  214 ;  Elliot  v.  Fitchburg  R.  Co.  10 
Cush.  191,  67  Am.  Dec.  85;  Palmer  v.  Mulli- 
gan, 3  Caines,  307,  2  Am.  Dec.  270;  Pratt  y. 
Lamson,  2  Allen,  275 ;  Kensit  v.  Great  East- 
ern R.  Co.  L.  R.  23  Ch.  Div.  566;  Bliss  v. 
Rice,  17  Pick.  23;  Ingram  v.  Rankin,  47 
Wis.  406,  32  Am.  Rep.  762,  2  N.  W.  755. 

The  law  gives  protection  only  against  sub- 
stantial injury. 

Janesville  v.  Carpenter,  77  Wis.  288,  8  L. 
R.  A.  808,  46  N.  W.  128. 

The  facts  proved  do  not  make  a  case  in 
which  the  tort  can  be  waived  and  recovery 
had  as  upon  an  implied  contract. 

Xorden  v.  Jones,  33  Wis.  600,  14  Am.  Rep. 
782;  Webster  v.  Drinkwater,  5  Me.  322,  17 
Am.  Dec.  238;  Limited  Invest.  Asso.  v. 
Glendale  Invest.  Asso.  99  Wis.  54,  74  N.  W. 
633;  Huganir  v.  Cotter,  102  Wis.  323,  78  N. 
W.  423;  1  Addison,  Torts,  Wood's  ed.  H  52, 
p.  59. 
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The  right  of  appellant  is  strictly  a  priv- 
ilege and  no  more,  and  is  not  invaded  unless 
the  exercise  of  the  right  is  prevented  or 
hindered. 

Vansickle  v.  Haines,  7  Nev.  249. 

In  cases  involving  the  invasion  of  real 
property  or  interference  with  tangible  prop- 
erty a  wrong  is  presumed  to  damnify,  or,  as 
it  is  phrased,  injury  imports  damage.  But 
in  case  of  interference  with  intangible 
rights  this  is  by  no  means  a  general,  or 
even  a  prevailing,  rule. 

1  Sutherland,  Damages,  pp.  3-6;  McAllis- 
ter v.  CUment,  75  Cal.  182,  16  Pac.  775; 
Pollard  V.  Lyon,  91  U.  S.  237.  23  L.  ed.  314 ; 
Pennoyer  v.  Allen,  56  Wis.  602,  43  Am.  Rep, 
728,  14  N.  W.  609. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court : 

We  cannot  resist  the  conclusion  that  this 
case  has  been  swamped  by  a  multitude  of 
contentions.  On  the  one  side,  we  are  told 
that  this  is  either  a  case  in  the  nature  of 
'^trespass  for  mesne  profits,"  "assumpsit  for 
use  and  occupation,"  "assumpsit  for  money 
had  and  received,"  or  "trespass  on  the  case 
for  diversion  of  water."  On  the  other,  we 
are  informed  that  the  complaint  does  not 
state  a  cause  of  action;  that  it  does  not 
state  a  case  in  which  the  tort  can  be  waived, 
and  a  recovery  permitted  on  implied  con- 
tract; that  it  does  not  state  a  case  for 
mesne  profits,  or  one  for  use  and  occupation, 
but  is  one  for  diversion  of  water  from  a 
flowing  stream;  and  that  the  facts  do  not  , 
make  out  a  case  in  which  a  recovery  can  be 
permitted.  These  questions  are  most  learn- 
edly discussed  in  briefs  covering  nearly  20O 
pages,  and  the  positions  assumed  are  forti- 
fled  by  authorities  from  the  Year  Books 
down  to  the  present  time.  The  importance 
of  the  case  and  the  novelty  of  the  questions 
assumed  to  be  involved  are  a  suflicient  ex- 
cuse for  the  fertile  research  of  counsel,  and 
for  their  great  industry  in  presenting  every 
possible  phase  of  the  litigation.  But  with 
it  all  we  are  persuaded  that  the  actual  is- 
sue involved  is  comparatively  simple,  and 
must  be  determined  according  to  well-recog- 
nized legal  principles. 

First,  what  is  the  cause  of  action  stated? 
Unquestionably,  one  in  tort.  The  plaintiff 
is  alleged  to  be  the  owner  of  the  hydraulic 
power  furnished  by  the  fall  in  the  Fox  river 
at  a  dam  in  the  city  of  Kaukauna.  The  de- 
fendant wrongfully  entered  into  possession 
of,  and  wrongfully  took  and  appropriated  to 
its  o\^m  use,  one  half  of  such  power,  being 
about  1,500  horse  power,  of  the  annual  val- 
ue of  $5  per  horse  power.  The  complaint 
contains  a  "plain  and  concise  statement  of 
the  facts  constituting  each  cause  of  action," 
as  prescribed  by  §  2G46,  Rev.  Stat.  1898.   By 


1901. 


Grbbh  Bat  &  M.  C.  Co.  v.  Eaukauna  W.  P.  Co. 


585 


apt  allegation  it  charges  that  the  acts  of  de- 
fendant were  wrongful,  thus  recognizing  the 
rule  that  a  cause  of  action  must  be  so  stated 
that  the  court  may  determine  its  character, 
— whether  ew  contractu  or  ex  delicto. 
Joseph  Dessert  Lumber  Co.  v.  Wadleigh,  103 
Wis.  318,  79  N.  W.  237.  The  requirements 
of  the  statute  and  of  the  rules  of  practice 
having  been  complied  with,  we  need  not  give 
the  complaint  baptism,  or  christen  it,  as  un- 
der the  old  practice.  It  is  enough  when  the 
facts  are  stated,  and  so  stated  that  the  char- 
acter of  the  action  can  be  gathered  there- 
from. We  agree  with  defendant's  counsel 
that  the  cause  of  action  is  in  tort,  and  bears 
some  resemblance  to  the  ancient  action  of 
trespass  on  the  case.  Passing  this  point, 
we  come  to  the  claim  that  the  complaint 
fails  to  state  a  cause  of  action.  It  is  said 
that  the  "complaint  fails  to  state  a  com- 
plete cause  of  action  ex  delicto,  in  that  it 
does  not  allege  that  the  plaintiff  has  suf- 
fered any  direct  or  consequential  damage  by 
r€^a9on  of  the  wrongful  acts  of  the  defend- 
ant." Also,  it  being  alleged  that  the  water 
had  been  wrongfully  taken  from  the  flowing 
stream,  the  inference  is  that  afi  fast  as  the 
water  was  withdrawn  it  was  instantly  re- 
placed by  the  natural  flow  of  the  river,  "and 
plaintiff  therefore  was  not  deprived  of  any 
valuable  use  which  it  could  or  might  make 
of  the  water  power  which  it  owned."  We 
met  a  contention  very  similar  to  the  first  in 
its  legal  results  in  the  recent  case  of  Lues- 
sen  V.  Oshkosh  Electric  Light  d  P.  Co.  109 
Wis.  94,  85  N.  W.  124.  Thfere,  as  here,  it 
was  argued  that  there  was  no  allegation  of 
direct  pecuniary  injury,  and  hence  no  cause 
of  action  was  stated.  Here  as  there,  we 
hold  that,  when  the  facts  are  stated  from 
which  the  law  raises  the  inference  of  dam- 
ages, they  are  necessarily  implied,  and  no 
direct  allegation  of  the  conclusion  is  neces- 
sary. Waiving  for  the  instant  the  question 
of  whether  one  may  have  such  a  property 
right  in  water  as  entitles  him  to  damages 
for  its  conversion,  we  will  test  the  complaint 
by  the  rule  stated.  It  alleges  that  the  plain- 
tiff was  the  owner  of  a  certain  water  power. 
The  law  implies  that  it  was  entitled  to  its 
free  and  unobstructed  use.  The  defendant 
wrongfully  entered,  and  wrongfully  appro- 
priated to  its  own  use  one  half  of  said  power, 
or  about  1,500  horse  power  of  the  same, 
which  was  of  the  annual  rental  value  of  $5 
per  horse  power,  "to  the  damage  of  this 
plaintiff  as  herein  set  forth."  Conceding 
the  right  of  property  to  exist,  what  infer- 
ence or  implication  does  the  law  draw  from 
those  facts?  Using  an  illustration  used  on 
the  argument:  Suppose  plaintiff's  horse  was 
running  in  its  pasture,  and  the  defendant 
wrongfully  entered,  and  took  the  horse,  and 
used  it  for  a  season,  the  value  of  such  use 
62  L.  R.  A. 


being  50  cents  per  day,  would  any  one  con- 
tend that  the  plaintiff  must  allege  that  it 
was  deprived  of  the  use  of  the  horse  so  that 
it  was  unable  to  plow  its  corn  field,  or  mar- 
ket its  potatoes,  in  order  to  state  a  "com- 
plete cause  of  action  ex  delict  of**  When  the 
facts  are  stated  from  which  loss  or  injury 
may  be  implied,  the  law  draws  that  implica- 
tion, and  formal  allegation  of  injury  is  not 
necessary.  Since  the  determination  of  the 
litigation  between  the  parties  to  this  action 
as  shown  by  the  opinion  of  the  United 
States  Supreme  Court  (172  U.  S.  58,  43  L. 
ed.  364,  19  Sup.  Ct.  Rep.  97),  this  court  can- 
not, nor  will  it  permit  the  defendant  to, 
question  the  rights  of  the  plaintiff  with  ref- 
erence to  the  water  power  in  question  as 
there  determined.  That  decision  settled 
those  rights  to  be  absolute  ownership,  sub- 
ject only  to  the  rights  of  the  governmelit  in 
aid  of  navigation.  As  we  understand  it, 
subject  to  those  rights  the  plaintiff  might 
do  as  it  pleased  with  the  entire  body  of 
water  stored  in  the  pond.  It  might  allow 
it  to  run  to  waste  or  rent  it  to  its  tenants, 
or  divert  it  to  its  own  use.  We  know  of  no 
limitation  upon  that  right,  save  that  before 
mentioned.  We  cannot,  if  we  would,  sur- 
round it  by  new  or  different  limitations.  As 
it  was  adjudicated,  so  must  it  stand.  Ac- 
cording to  the  defendant's  contention,  that 
right  was  a  mere  abstraction ;  a  mental  con- 
ception without  reality  or  substance;  "a 
barren  right"  of  no  property  value;  a  mere 
right  to  have  the  surplus  water  not  needed 
for  navigation  flow  over  the  dam,  of  no 
value  to  plaintiff  unless  it  had  facilities  for 
using  it  as  it  passed, — a  most  specious  con- 
tention, finding  some  support  in  loose  ex- 
pressions and  random  remarks  found  in 
some  of  the  cases.  In  support  of  their  posi- 
tion they  say:  "The  law  is  well  settled, 
both  in  England  and  in  this  country,  that 
no  action  to  recover  substantial  damages  can 
be  maintained  for  the  diversion  of  water  un- 
less the  party  complaining  alleges  and 
proves  that  some  existing  mill  has  been  in- 
jured, and  the  use  made  less  valuable,  by 
reason  of  the  diversion."  They  refer  us  to 
the  cases  of  WUlianis  v.  Morland,  2  Barn. 
&  C.  910,  and  Mason  v.  Hill,  3  Barn.  &  Ad. 
304,  and  5  Barn.  &  Ad.  1,  as  establishing 
the  rule  in  England.  The  first  case  was  an 
action  by  a  down-stream  landowner  against 
his  neighbor  on  the  stream  above,  who  had 
built  a  dam,  and  thereby  prevented  the 
water  from  running  in  its  usual  course,  in 
its  usual  calm .  and  smooth  manner,  and 
thereby  the  water  ran  in  a  different  chan- 
nel, and  with  great  violence,  and  injured  the 
banks  and  premises  of  the  plaintiff.  The 
jury  found  the  banks  were  not  injured. 
Bay  ley,  J.,  says:  "Flowing  water  is  orig- 
inally puhlici  juris.    So  soon  as  it  is  appro- 
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priated  by  an  individual,  his  right  is  coex- 
tensive with  the  beneficial  use  to  which  he 
appropriates  it.  Subject  to  that  right,  all 
the  rest  of  the  water  remains  puhlici  juris. 
The  party  who  obtains  a  right  to  the  exclu- 
sive enjoyment  of  the  water  does  so  in  dero- 
gation of  the  primitive  right  of  the  public. 
Now,  if  this  be  the  true  character  of  the 
right  to  water,  a  party  complaining  of  the 
breach  of  such  a  right  ought  to  show  that 
he  is  prevented  from  having  water  which 
he  has  acquired  a  right  to  use  for  some  bene- 
ficial purpose.  Here  the  declaration  states 
a  right  to  the  use  of  this  water  at  all  times; 
but  still,  if  the  plaintiff  had  as  much  water 
as  could  be  necessary  for  his  purposes,  the 
defendant  would  have  been  guilty  of  no 
wrong  by  preventing  additional  water  from 
coming  to  the  plaintiff's  premises."  Another 
judjie  said:  ''The  mere  obstruction  of  the 
water  which  had  been  used  to  flow  through 
his  lands  does  not  give  any  right  of  action. 
In  order  to  entitle  him  to  recover,  he  should 
show  the  loss  of  some  benefit,  or  the  de- 
terioration of  the  value  of  his  premises." 
Mason  v.  Hill  was  a  similar  action,  except 
that  the  water  diverted  by  the  up-river  own- 
er was  not  returned  to  the  original  channel, 
but  was  suffered  to  pass  away  on  a  level 
below  the  plaintiff's  works.  The  opinion  by 
Denman,  Ch.  J.,  contains  an  interesting  dis- 
cussion of  the  question  involved,  and  holds 
that  the  lower  owner,  having  shown  actual 
damage,  was  entitled  to  judgment.  It  re- 
quires but  a  casual  glance  at  the  cases  to 
disclose  that  the  questions  discussed  and  de- 
cided are  in  no  way  parallel  with  the  ones 
here  involved.  The  plaintiff  here  is  not 
seeking  to  recover  damages  for  water  mere- 
ly diverted  from  its  premises,  or  for  dam- 
ages for  water  thrown  on  its  premises  in 
such  a  manner  as  to  injure  them.  It  is 
seeking  to  recover  the  market  value  of  water 
which  it  had  legally  impounded,  and  which 
was  unlawfully  taken  by  defendant.  But  it 
is  said  the  plaintiff  had  no  mill.  It  had  no 
means  of  using  the  water.  It  has  suffered 
no  substantial  damage.  It  had  but  a  "bar- 
ren right"  of  no  property  value  unless  it 
had  facilities  for  using  the  water,  and  hence 
cannot  maintain  this  action.  We  do  not 
consider  this  an  action  merely  for  diverting 
water,  within  the  principle  of  the  cases  cited 
by  defendant.  It  is  rather  an  action  for 
taking  water  which  had  legally  been  gath- 
ered in  a  pond,  and  capable  of  producing  po- 
tential energy.  True,  the  plaintiff  did  not 
thereby  secure  a  property  interest  in  any 
particular  particle  of  water.  Water  is  a 
movable  and  wandering  thing,  and  when  it 
runs  out  of  my  pond  into  another  man's  I 
have  no  right  to  reclaim  it.  But  when  I 
have  built  a  dam,  and  created  a  reservoir, 
kept  full  by  the  natural  fiow  of  the  stream. 
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I  have  created  for  myself  a  property  right 
to  use  the  stored  water,  just  as  valuable  and 
just  as  substantial  in  point  of  law  as  would 
be  the  right  to  use  my  horse.  It  may  be 
subject  to  some  limitations  not  surrounding 
other  species  of  property,  but  they  are  not 
material  to  the  questions  here  involved.  To 
say  that  because  I  have  no  mill,  or  no  fa- 
cilities to  use  the  energy  so  stored  up,  I  am 
not  injured  when  someone  comes  along  and 
wrongfully  appropriates  it  to  his  use,  would 
be  a  solecism  in  the  law  without  parallel. 
As  well  might  the  defendant  say,  when  sued 
for  the  use  of  the  horse  in  the  case  sup- 
posed: "You  were  not  using  the  horse. 
You  had  no  work  for  him  to  do.  He  was 
running  idle  in  the  pasture.  You  have  lost 
nothing,  hence  I  should  not  be  required  to 
pay."  A  similar  suggestion  was  thus  dis- 
posed of  in  the  Luessen  Case:  "If  one  de- 
prive a  person  of  anything  of  value,  tlie  los* 
to  the  latter  in  a  legal  sense  is  not  lessened 
at  all  by  the  circumstance,  if  it  exist,  that 
he  intended  never  to  enjoy  it,  or  to  bestow 
it  as  a  gratuity  upon  another."  One  of  the 
counsel  likened  the  defendant's  alleged  tres- 
pass in  taking  the  water  to  the  tapping  of  a 
wire  charged  with  electricity,  and  divert- 
ing therefrom  a  given  quantity  of  electric 
current  or  power.  Defendant's  counsel  an- 
swer: "There  is  no  likeness  between  the 
two.  The  wire  is  only  charged  with  elec- 
tricity by  the  expenditure  of  force  or  power 
which  costs  money,  and  the  electrical  cur- 
rent in  that  sense  is  private  property  to 
at  least  the  value  to  the  o\i^er  of  what  it 
has  cost  to  produce  it.  The  current  of 
water,  on  the  other  hand,  is  furnished  by 
nature  without  cost,  is  puhlici  juris,  and  is 
not  property  until  appropriated  and  used." 
Counsel  for  plaintiff  aptly  reply  that  elec- 
tricity is  puhlici  juris  until  impounded  on  a 
wire.  The  natural  flow  of  a  river  is  in  some 
sense  puhlici  juris,  but,  when  impounded, 
and  a  head  raised  by  a  dam  by  one  having 
authority  to  dam,  and  having  incurred  the 
expense  of  building  and  maintaining  the 
dam,  the  fall  of  the  water  due  to  the  dam 
is  not  puhlici  juris  any  more  than  the  im- 
pounded electric  current,  and  herein  lies  the 
distinction.  The  water  itself  may  belong  to 
the  public  in  a  sense,  but  the  force — the 
energy — produced  by  it  when  stored  in  bulk 
no  more  belongs  to  the  public  than  the 
banks  and  dam  surrounding  it.  The  stor- 
ing costs  money,  and  within  the  line  of  de- 
fendant's argument  the  force  so  impounded 
becomes  property  in  the  owner.  The  major 
contention  of  defendant  rests  upon  the  ques- 
tion of  whether  plaintiff's  right  to  the  water 
is  to  be  considered  a  thing  of  value,  and,  if 
so,  what  is  the  proper  measure  of  damages. 
That  plaintiff's  right  is  of  value  follows  as 
necessary   corollary   from  the   decisions    of 


1901. 


Grbkn  Bay  <&  M.  C.  Co.  v.  Kaukauna  W.  P.  Co, 


687 


this  court  and  of  the  United  States  Supreme 
iJourt.  70  Wis.  635,  35  N.  W.  529,  36  N.  VV. 
S2S;  142  U.  S.  254,  35  L.  ed.  1004,  12  Sup. 
Ct.  Rep.  173,  172  U.  S.  58,  43  L.  ed.  364,  19 
Sup.  Ct.  Rep.  97.  That  value  rests  upon  the 
right  of  plaintiff  to  the  free  and  constant 
use  of  the  water  in  the  pond,  subject  only  to 
the  rights  of  navigation.  It  maJces  no  dif 
ference,  so  far  as  we  can  see,  whether  it  is 
<calied  "the  right  to  use  the  surplus  water 
created  by  the  dam,"  or  by  some  other  name. 
Under  the  reservation  in  its  deed  to  the 
United  States,  as  we  understand  it,  it  had 
the  right  to  use  all  the  water  created  by  the 
dam  not  required  for  purposes  of  naviga- 
tion, "with  the  rights  of  protection  and  pres- 
ervation appurtenant  thereto."  As  to  the 
effect  of  this  resei-vation  we  need  only  refer 
to  the  language  of  Mr.  Justice  Shiras  in  this 
litigation.  172  U.  S.  80,  43  L.  ed.  373,  19 
8up.  Ct.  Rop.  105.  From  any  point  of 
vieW;  the  judgment  of  the  court  below  was 
erroneous.  The  title  to  the  thing  in  ques- 
tion was  clearly  established.  Under  any 
theory  of  the  case,  plaintiff  was  entitled  to 
at  least  nominal  damages.  Testimony  was 
offered  showing  that  defendant  had  rented 
to  tenants  914  horse  power  at  an  annual 
rent  averaging  $5  per  horse  power.  It  is 
suggested  that,  if  the  other  theory  of  re- 
covery is  denied,  plaintiff  was  entitled  to 
recover  the  money  so  received.  That,  how- 
ever, would  be  contrary  to  the  theory  of  the 
complaint.  No  doubt  plaintiff  might  have 
brought  the  action  for  money  had  and  re- 
ceived, waiving  the  tort ;  but  that  is  not  this 
action.  The  complaint  alleges  a  tortious 
taking  and  conversion  of  impounded  water 
of  a  certain  market  value.  This  is  incon- 
sistent with  a  claim  to  have  defendant  dis- 
gorge money  it  had  received.  The  com- 
plaint, being  in  tort,  cannot  be  changed  to 
one  on  implied  contract  for  the  mere  con- 
venience of  assessing  damages. 

As  we  have  already  seen,  it  was  no  an- 
swer for  defendant  to  say  that  plaintiff  was 
not  in  a  position  to  use  the  water  if  it  had 
not  taken  it.  The  question  now  is.  What 
damages  does  the  law  imply  from  the  situa- 
tion presented?  The  defendant  seeks  to  ap- 
ply the  rule  applied  in  many  cases  for  the 
mere  diversion  of  the  water  of  a  running 
stream.  Kensit  v.  (ireat  Eastern  R.  Co.  L. 
R.  23  Ch.  Div.  566,  is  one  of  a  class  of  cases 
confidently  relied  on  to  support  this  view. 
But  the  facts  in  that  and  kindred  cases  are 
so  entirely  different  from  the  case  at  bar 
that  they  furnish  little  aid  in  the  solution 
of  the  question  before  us.  As  we  view  it, 
there  is  a  vast  ditference,  in  point  of  legal 
con.sequence8.  between  the  case  of  where  an 
up-river  o\^^le^  diverts  the  water  in  a  flow- 
ing stream,  and  the  one  where  a  stranger 
without  right  taps  the  dam,  and  takes  the 
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water  from  another's  mill  pond.  The  cases 
above  referred 'to  hold  that  the  owner  from 
whose  land  water  has  been  wrongfully  di- 
verted may  recover  general  damages, — that 
is,  such  as  the  law  implies  from  the  viola- 
tion of  a  legal  right, — and  such  special  dam- 
ages as  he  is  able  to  show.  See  Blanchard 
V.  Baker,  8  Me.  253,  23  Am.  Dec.  504;  Ul- 
bHcht  V.  Eufaula  Water  Co.  86  Ala.  687,  4 
L.  R.  A.  572,  6  So.  78;  Webb  v.  Portland 
Mfg,  Co.  3  Sumn.  189,  Fed.  Cas.  No.  17, 
322;  Bliss  v.  Rice,  17  Pick.  23.  Many  of 
the  cases  are  somewhat  misleading  on  the 
question  of  damages  for  the  reason  that  the 
real  point  in  controversy  was  the  vindica- 
tion of  the  act  or  riglit,  and  little  or  no  at- 
tention was  given  to  the  amount  of  the  re- 
covery, the  latter  being  treated  as  of  second- 
ary importance.  The  cases  bearing  upon  the 
point  at  issue  are  not  numerous.  Bliss  v. 
Rice,  17  Pick.  23,  was  a  case  where  the 
plaintiff  and  defendant  were  tenants  in  com- 
mon of  a  mill  on  one  side  of  a  river  and  of 
the  milldam  and  water  power.  They  occu- . 
pied  the  mill  by  agreement,  alternately,  each 
for  several  days  at  a  time,  in  proportion  to 
his  interest.  The  defendant  owned  the  land 
on  the  opposite  side  of  the  river,  and  cut  a 
channel  from  the  pond  above  the  dam,  on 
his  own  land,  and  used  a  portion  of  the 
water  to  drive  machinery.  In  a  suit  to  en- 
join the  defendant  from  diverting  the  water 
Irom  the  pond,  the  court  held  that  during 
the  tim^  each  was  entitled  to  use  the  mill  he 
was  entitled  to  use  all  the  water  stored  in 
the  pond,  and  gave  plaintiff  judgment  for 
$24  per  year  for  the  unlawful  use  of  the 
water  by  defendant,  and  required  him  to 
close  his  channel  during  the  time  plaintiff 
was  entitled  to  use  the  mill.  The  court  di- 
rectly recognized  the  right  of  property  in 
water  and  the  liability  for  damages  when 
that  right  had  been  invaded.  De  Camp  v. 
BuUard,  159. N.  Y.  450,  54  N.  E.  26,  was  a 
case  where  the  court  was  called  upon  to  de- 
termine the  measure  of  damages  for  the  use 
of  a  stream  by  trespassers  for  floating  logs. 
In  the  discussion  the  court  uses  the  follow- 
ing language:  "The  defendants  insist  that 
the  measure  of  damages  is  not  what  the  priv- 
ilege of  trespassing  was  worth  to  the  tres- 
passers, but  what  the  plaintiff  actually  lost 
through  interference  with  his  business,  loss 
of  rent,  and  the  like.  As  there  was  no 
proof  of  actual  loss  of  this  character,  thoy 
further  insist  that  the  plaintiff  is  entitled 
to  nominal  damages  only.  This  position 
would  place  a  premium  on  trespassing,  be- 
cause it  makes  the  position  of  the  trespasser 
more  favorable  than  that  of  the  one  lawfully 
contracting.  If  a  man's  house  is  vacant, 
with  no  prospect  of  a  tenant,  and  no  inten- 
tion on  his  part  of  occupying  it  himself, 
and  a  trespasser  occupies  it,  he  must  pay, 
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as  damages  for  the  trespass,  the  value  of  the 
use  and  occupation;  for  this  would  be  the 
duty  of  the  tenant  contracting  upon  a  quan- 
tum meruit  for  the  use,  by  consent,  of  that 
which  the  trespasser  uses  without  consent. 
In  cases  of  involuntary  trespass  the  dam- 
ages are  restricted  as  much  as  poasible;  but, 
when  the  trespass  is  deliberate,  intentional, 
and  continuous,  they  include  at  least  the 
value  of  the  use  of  the  premises  for  the 
period  that  the  owner  is  kept  out  of  posses- 
sion." A  verdict  for  $500  for  the  use  of 
the  stream  was  sustained.  Potcera  v.  Hib- 
hardy  114  Mich.  533,  72  N.  W.  339,  is  said 
to  be  a  suit  "to  restrain  the  wrongful  di- 
version of  water  for  power,  and  an  account- 
ing." The  defendants  were  entitled  to  use 
105  horse  power,  but  at  times  used  from  150 
to  175  horse  power.  A  recovery  for  $7,000 
damages  was  sustained,  but  the  case  is  bar- 
ren of  any  discussion  of  the  basis  upon 
which  damages  were  allowed.  Neither  does 
it  appear  that  the  plaintiff  had  mills,  or  lost 
rents  or  sales.  As  near  as  we  can  deter- 
mine, the  recovery  was  allowed  on  the  basis 
of  value  of  the  use  in  excess  of  the  grant. 
These  cases  indicate  that  the  value  of  the 
use  of  water  is  sometimes  regarded  as  the 
proper  measure  of  damages  where  it  has 
been  wrongfully  taken  and  used.  No  rule 
of  law  of  wliich  we  are  aware,  and  no  case 
tliat  has  been  found,  go  to  the  extent  of  de- 
claring that  impounded  water  is  of  no  value 
unless  the  owner  has  a  mill  built  and  ready 
for  use.  Water,  when  so  stored,  is  capable 
of  producing  power.  It  represents  the  ex- 
penditure of  labor  and  money.  The  ques- 
tion of  value  is  not  affected  by  the  actual 
cost  of  the  improvements.  It  depends,  in 
the  first  instance,  upon  the  number  of  feet 
of  head,  and  the  means  and  facilities  which 
may  be  at  hand  for  its  use;  not  what  the 
owner  then  actually  possesses,  but  what  he 
may  be  able  to  secure  under  ordinary  cir- 
cumstances. A  dam  without  any  adjacent 
land  or  conveniences  for  the  use  of  stored 
water  might  not  be  very  valuable.  But  sup- 
pose the  owner  of  the  dam  and  the  adjacent 
land  proprietor  unite,  and  the  water  is  then 
used.  Could  the  landowner  refuse  to  pay 
for  the  ^-ater,  or  deny  recompense  for  its 
use.  on  the  ground  that  it  was  of  no  value 
without  the  use  of  his  land?  Is  a  trespasser 
in  a  better  position  than  as  if  he  had  con- 
tracted? Can  he  be  heard  to  urge  that,  "ex- 
cept for  my  canal,  your  power  was  value- 
lens?  You  have  but  a  'barren  right,'  and, 
although  I  have  appropriated  that  right, 
and  it  has  become  valuable  to  me,  yet  you 
have  no  remedy,  because  you  have  lost  noth- 
ing. The  water  was  puhltci  jnria^  and  would 
have  gone  to  waste  if  I  had  not  turned  it 
to  use;  hence,  as  you  have  lost  nothing,  you 
cannot  expect  me  to  pay  you  anything." 
62  L.  R.  A. 


This  is  virtually  the  position  of  defendants. 
While  it  may  be  true  that  the  stored  water, 
by  itself,  or  by  reason  of  the  surrounding 
circumstances,  may  be  of  little  value,  it  be- 
comes valuable  when  its  energy  becomes  ap- 
plied to  turn  wheels  and  to  move  machinery. 
When  the  right  to  use  becomes  merged  in  an 
actual  use  through  canals  and  wheels,  it 
reaches  the  summit  of  value.  The  head  of 
water  on  the  one  side,  and  the  canals,  ma- 
chinery, and  land  on  the  other,  make  com- 
plete that  which,  considered  separately,  may 
be  comparatively  insignificant.  The  union 
or  joinder  of  the  two  elements  being  wrong- 
ful cannot  be  allowed  to  affect  the  ques- 
tion, otherwise  the  defendant  would  be  in  a 
better  position  than  it  would  have  been  had 
it  lawfully  contracted  with  plaintiff.  The 
facts  surrounding  this  litigation  indicate 
that  this  will  result  in  a  great  hardship  to 
defendant,  but  that  fact  cannot  be  permitted 
to  prevail  over  well-recognized  legal  princi- 
ples. The  defendant's  persistent  use  of 
water  after  it  had  been  determined  that  such 
use  was  unlawful  puts  it  in  a  position  where 
it  must  respond  to  the  rigorous  exactions  of 
the  law,  without  extenuation  or  diminution 
on  the  ground  of  good  faith.  As  we  view 
the  situation,  the  law  implies  a  liability  on 
its  part  to  pay  the  actual  value  of  the  thing 
taken,  when  considered  in  connection  with 
the  manner  of  use,  and  that  the  defendant 
cannot  be  heard  to  say  that  plaintiff  might 
not  have  used  or  had  no  present  facilities 
for  its  use.  The  positive  character  of  the 
right  involved  and  the  quality  of  plaintiff's 
ownership  being  established,  we  see  no  es- 
cape from  the  conclusion  that  defendant  is 
liable  for  the  market  value  of  the  horse 
power  actually  taken,  with  annual  interest. 
Defendant's  acts  suspended  and  impaired 
the  enjoyment  of  the  rights  possessed  by 
plaintiff.  Those  rights  had  a  definite  mar- 
ket value,  which  cannot  be  depreciated  or 
affected  by  the  assertion  that  plaintiff  was 
not  in  a  position  to  utilize  them.  To  per- 
mit this  to  be  done  would,  as  remarked  by 
the  New  York  court,  "place  a  premium  on 
trespassing,  because  it  makes  the  position  of 
the  trespasser  more  favorable  than  that  of 
one  lawfully  contracting."  W^e  therefore 
hold  that  the  proper  measure  of  damages  i» 
the  rental  value  each  year  of  the  actual 
amount  of  horse  power  taken  at  the  dam, 
with  simple  interest  computed  from  the  close 
of  each  year.  Ordinarily,  the  case,  having 
been  tried  by  the  court,  would  be  sent  back, 
with  directions  to  enter  judgment;  but  the 
case  was  not  tried  on  the  theory  suggested, 
and  we  are  not  prepared,  from  the  evidence 
presented,  to  determine  the  exact  number 
of  horse  power  actually  taken,  or  the  price 
that  should  be  paid  for  the  same.  The  de- 
fendant offered  no  evidence  as  to  value,  and 
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the  lower  court  made  no  finding  on  the  sub- 
ject. Neither  are  we  prepared  to  say  just 
what  proportion  of  the  rental  value  should 
be  ascribed  to  the  use  of  the  canal  and  land 
in  utilizing  the  water  taken,  although  there 
is  some  evidence  on  the  subject.  In  view  of 
the  situation,  we  deem  it  advisable  to  send 
the  case  back,  with  directions  to  the  court 
below  to  take  such  additional  testimony  as 
either  party  may  desire  to  offer  as  to  the 
ajnount  of  water  taken,  and  its  net  value 
per  horse  power  as  suggested,  and  to  enter 
judment  for  the  plaintiff  for  that  amount. 
Of  course,  the  recovery  must  be  limited  to 
the  water  taken  during  the  six  years  next 
preceding  the  commencement  of  the  action. 
We  do  not  think  the  circumstances  of  the 
case  are  such  as  would  permit  the  allowance 
of  exemplary  damages,  or  any  damages  be- 
yond the  net  market  value  of  the  water 
taken,  with  interest. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  slb  indi- 
cated in  the  opinion. 

Rehearing  denied  December  17,  1901. 


Ulrich  HUBER,  Respl., 

17. 

Andrew  MERKEL,  Appt, 
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1.  !Vo  definite  sabterranean  stream 
which  anpplles  artesian  wells  Is 
shown  by  the  facts  that  such  wells  may  be  1 
obtained  over  a  space  2V^  by  5  miles;  that 
water  Is  struck  In  a  stratum  of  lime  or  sand-  | 
stone;  and  when  it  Is  found  the  drill  bit 
rests  on  the  bottom  of  the  well  and  makes 
no  HUdden  drop. 

2.  Courts  may  take  Judicial  notice 
of  neighboring:  proprietors. 

3.  A  landowrner  has  a.  rlgrht  to  sink  a 
w^ell  on  bis  land  and  use  the  water  there- 
from as  he  chooses,  or  allow  it  to  flow  away 
regardless  of  the  effect  of  such  use  upon  his 
neighbor's  wells;  and  such  right  is  not  af- 
fected by  malicious  intent. 

•4.  The  rlirht  of  a  landow^ner  to  sink 
wrells  and  arather  and  nse  percolatlnsr 
waters  as  he  will,  even  though  the  flow  of 
his  neighbor's  well  be  diminished,  cannot  be 
taken  away  from  him  or  impaired  by  legisla- 
tion, unless  by  the  exercise  of  the  eminent 
domain  or  the  police  power. 

0.  The  police  po-w^er  does  not  Justify 
legislation  prohibiting  the  waste  of  water 
from  artesian  wells  to  the  injury  of  the  wells 
of  neighboring  proprietors. 

(April  17,  1903.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Waukesha  County 
in  favor  of  plaintiff  in  a  suit  to  enjoin  wast- 
ing and  unreasonably  using  water  from  ar- 
tesian wells  on  defendant's  land  to  plaintiff's 
injury.    Reversed. 

Statement  by  Winslow,  J. : 

This  is  an  action  in  equity,  brought  by  the 
owner  of  certain  real  estate,  to  restrain  the 
defendant,  who  owns  real  estate  in  the  vicin- 
ity, from  wasting  or  unreasonably  using  the 
water  from  certain  artesian  wells  upon  the 
defendant's  land,  on  the  ground  that  such 
use  interfered  with  the  flow  of  water  from 
the  plaintiff's  artesian  well,  situated  on  his 
land.  The  action  was  tried  by  the  court, 
and  findings  were  made,  in  substance,  as  fol- 
lows: That  plaintiff  and  defendant  are 
farmers,  and  reside  upon  and  own  farms 
within  half  a  mile  of  each  other  in  the  town 
of  Germantown;  the  plaintiff's  farm  being 
about  20  feet  higher  in  elevation  than  the 
defendant's.  That  the  plaintiff  has  an  ar- 
tesian well  on  his  farm,  bored  in  the  year 
1899,  and  the  defendant  has  two  such  wells 
upon  his  farm,  bored  in  1899  and  1900,  re- 
spectively, which  he  allows  to  flow  continu- 
ously. That  within  the  immediate  vicinity 
of  plaintiff's  and  defendant's  farms,  and 
within  an  area  of  2yg  miles  wide  by  5  miles 
in  length,  which  is  the  only  area  within 
w^hich  such  wells  can  be  obtained,  there  are 
30  such  wells,  which  are  owned  by  farmers, 
and  which  receive  their  supply  from  the  same 
subterranean  stream  of  water,  and  that  each 
of  such  wells  gave  an  ample  supply  of  flowing 
water  for  ordinary  household,  domestic,  and 
farm  purposes  until  the  defendant  malicious- 
ly allowed  his  wells  to  flow  to  their  full  ca- 
pacity. That  the  defendant  uses  some  of  the 
water  from  his  wells  to  supply  a  fishpond 
on  his  land.  That  he  sells  some,  and  inten- 
tionally and  maliciously  wastes  the  re- 
mainder by  allowing  it  to  flow  and  soak  into 
the  ground.  That  the  water  in  the  plaintiff's 
well  is  affected  by  the  use  which  the  defend- 
ant makes  of  his  well;  rising  when  defend- 
ant's wella  are  slopped,  and  falling  when 
they  flow.  That  the  water  in  all  of  said 
wells  stands  at  the  same  level  when  they  are 
in  a  state  of  rest,  and  that  said  subterranean 
stream  is  only  capable  of  furnishing  suffi- 
cient water  for  ordinary  household,  domes- 
tic, and  farm  purposes  to  those  who  own  the 
said  wells.  That  the  defendant  has  rendered 
it  impossible  for  the  plaintiff  to  have  any 
reasonable  use  of  his  well,    and    has    com- 


NOTB. — As  to  rights  in  percolating  or  under- 
ground waters,  see  also,  in  this  series,  note  to 
Southern  P.  R.  Co.  v.  Dufour,  19  L.  R.  A.  92; 
Case  V.  Floffman,  20  L.  R.  A.  40^  Sullivan  v. 
Northern  Spy  Min.  Co.  30  L.  R.  A.  186 ;  Tampa 
Waterowrks  Co.  v.  Cllne,  33  L.  R.  A.  376; 
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Bruening  v.  Dorr,  35  L.  R.  A.  640;  Wheelock 
v.  Jacobs.  43  L.  R.  A.  105 ;  Smith  v.  Brooklyn, 
46  L.  U.  A.  004 ;  Vineland  Irrig.  Dist.  v.  Azusa 
Irrlg.  Co.  46  L.  R.  A.  820;  Willow  Creek  Irrlg. 
Co.  V.  Michaelsen,  51  L.  R.  A.  280  ^  and  Forbell 
V.  New  York.  51  L.  Roi^fizmy  CrrOOglC 
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pelled  him  to  pump  water  for  his  ordinary 
ncds,  and  that  all  of  the  artesian  well  own- 
ers in  the  vicinity,  except  the  defendant,  have 
BO  arranged  their  wells  as  to  regulate  their 
flow.  Upon  these  facts  the  court  adjudged 
that  the  defendant  be  restrained  from  wast- 
ing the  water  from  his  wells  and  using  the 
bame  for  other  than  ordinary  liousehold,  do- 
mestic, and  farm  purposes,  and  that  he  so 
arrange  his  wells  as  to  prevent  the  escape  of 
water  above  the  surface  of  the  ground,  ex- 
cept when  in  actual  use,  and  so  manage  them 
as  not  to  permit  the  escape  of  any  more  wa- 
ter than  is  necessary  for  ordinary  household 
and  farm  purposes.  From  this  judgment  the 
defendant  appeals. 

Mr.  O.  D.  Ooif,  with  Messrs.  Nathaniel 
Pereles  ft  Sons  and  Cliarles  E.  Robin- 
son, for  appellant: 

There  are  no  correlative  rights  between  the 
owners  of  adjoining  lands  with  reference  to 
water  percolating  beneath  the  surface  of  the 
ground. 

Elliott  V.  Fitchhurg  R.  Co.  10  Cush.  103, 
67  Am.  Dec.  85 ;  Gould,  Waters,  280. 

A  person  may  lawfully  dig  a  well  on  his 
own  land  although  he  destroys  the  subter- 
raueau  undefined  sources  of  his  neighbor's 
well. 

At  osier  v.  Caldwell,  7  Nev.  363;  Delhi  ▼. 
Youmans,  46  N.  Y.  362,  6  Am.  Rep.  100; 
Greenlcaf  v.  Francis,  18  Pick.  117;  Blood- 
good  V.  Ayers,  108  N.  Y.  400,  16  N.  E.  433; 
Coleman  v.  Chadwick,  80  Pa.  81,  21  Am.  Rep. 
93;  Acton  v.  Blundell,  12  Mees.  &  VV.  324. 

The  defendant's  right  to  the  water  which 
flows  in  undefined  channels  through  his  soil 
is  an  absolute  right  of  property. 

Roath  V.  Driscoll,  20  Conn.  533,  52  Am. 
Dec.  352 ;  Frazier  v.  Brown,  12  Ohio  St.  294 ; 
Dickinson  v.  Grand  Junction  Canal  Co.  7 
Exch.  282;  Broadbent  v.  Ramsbotham,  11 
Exch.  002 ;  Chascmore  v.  Richards,  7  H.  L. 
Cas.  349 ;  ^'cw  River  Co.  v.  Johnson,  2  El.  & 
El.  435 ;  Reg.  v.  Metropolitan  Bd.  of  Works, 
3  Best  &  S.  710;  Gould,  Waters,  280;  Pixley 
V.  Clark,  35  N.  Y.  520,  91  Am.  Dec.  72;  Case 
V.  Hoffman,  100  Wis.  314,  44  L.  R.  A.  728,  72 
N.  W.  390,  74  N.  W.  220,  75  N.  W.  945; 
Haldeman  v.  Bruokhart,  45  Pa.  514,  84  Am. 
Dec.  511. 

Even  if  the  defendant  had  interrupted  the 
underground  sources  of  the  plaintifl"s  well, 
this  action  would  not  lie.  The  plaintiff's 
remedy  would  be  to  sink  his  well  deeper. 

Gould,  Waters,  280;  Metcalf  v.  Nelson,  8 
S.  D.  87,  65  N.  W.  911 ;  Hanson  v.  McCue,  42 
Cal.  303,  10  Am.  Rep.  299;  Farwell  v.  Stur- 
gis  Water  Co.  10  S.  D.  421,  73  1^.  W.  916; 
Hale  V.  McLca,  53  Cal.  578;  Burroughs  v. 
Saterlee,  67  Iowa,  396,  56  Am.  Rep.  360,  25 
N.  W.  808 ;  Willis  v.  T^erry,  92  Iowa,  297,  26 
L.  R.  A.  124,  60  N.  W.  727 ;  Chase  v.  Silver- 
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stone,  62  Me.  176,  16  Am.  Rep.  419;  Taylor 
V.  Welch,  0  Or.  200. 

This  is  not  a  case  in  which  the  state  of 
mind  of  the  person  doing  the  act  can  affect 
the  right  to  do  it. 

Bradford  v.  Pickles  [1895]  A.  C.  587;  Jen- 
kins  v.  Fourier,  24  Pa.  308 ;  Mctzger  v.  Hock- 
rein,  107  Wis.  267,  50  L.  R.  A.  305,  83  N.  W. 
308;  Marshfield  Land  d  Lumber  Co.  v.  John 
Week  Lumber  Co.  108  Wis.  208,  84  N.  W. 
434;  McDonald  v.  Provident  Sav.  Life  Assur., 
Soo.  108  Wis.  213,  84  N.  W.  154;  Mahan  ▼. 
Brou^n,  13  Wend.  261,  28  Am.  Dec.  461 ;  Old 
Colony  R.  Co.  v.  Miller,  125  AJass.  1,  28  Am. 
Rep.  194. 

The  statute  seeks  to  limit  or  restrain  the 
defendant  in  the  use  of  water  flowing  from 
his  artesian  wells.  This  defendant,  by  the 
common  law  of  Wisconsin,  owns  absolutely 
the  water  percolating  beneath  his  soil.  To 
pass  a  law  depriving  him  of  this  right  with- 
out compensation  is  to  deprive  him  of  his 
property  wthout  due  process  of  law. 

Eaton  V.  Boston,  C.  &  M.  River  R.  Co.  51 
N.  H.  604,  12  Am.  Rep.  147;  Wynchamer  v. 
People,  13  N.  Y.  378;  People  v.  Kerr,  37 
Barb.  357 ;  Co.  Litt.  46. 

The  legislature  cannot  take  private  prop- 
erty for  private  uses  upon  making  compensa- 
tion, even  though  the  public  be  incidentally 
benefited. 

Pratt  V.  Brown,  3  Wis.  603;  Bryant  v. 
Robbing,  70  Wis.  258,  35  N.  W.  645;  Re 
Eureka  Basin  Warehouse  rf  Mfy.  Co.  96  N. 
Y.  42;  Pumpelly  v.  Green  Bay  d  M.  Canal 
Co.  13  Wall.  166,  20  L.  ed.  657. 

The  act  under  consideration  is  open  to 
criticism,  that  it  does  not  refer  to  all  owners 
of  Artesian  wells  as  a  class,  but  relates  only 
to  those  who  have  Artesian  wells  in  the  im- 
mediate vicinity  of  other  wells.  It  is  a  spe- 
cial, as  contradistinguished  from  a  general, 
law. 

Yick  Wo  V.  Hopkifis,  118  U.  S.  356,  30  U 
ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Re  Lee  Sing, 
43  Fed.  359;  Bar  bier  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357. 

This  act  cannot  be  sustained  as  a  regula- 
tion of  property  under  the  police  power  of 
the  state. 

Ellis  V.  Duncan,  21  Barb.  230:  State  ex  rel. 
Zillmer  v.  Kreutzberg,  114  Wis.  530,  58  L. 
R.  A.  748,  90  N.  W.  1098;  Turner  v.  Nye, 
154  Mass.  679,  14  I..  R.  A.  487,  28  N.  E. 
1048 ;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636. 

Messrs.  Barney  A  Kneohennieister,  for 
respondent : 

As  to  percolating  water,  the  landowner's 
right  is  limited  to  what  is  a  necessary  and 
reasonable  use  of  his  own  land,  and  he  can- 
not by  an  unnecessary  and  unreasonable  use 

of  such  water  injure  his  neig 
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Basaett  v.  Salisbury  Mfg.  €o.  43  N.  H.  569, 
82  Am.  Dec.  179;  Swett  v.  Cutis,  50  N.  H. 
439,  9  Am.  Rep.  276;  Forbell  v.  New  York, 
164  N.  Y,  622,  51  L.  R.  A.  695,  58  N.  E.  644 ; 
Hart  V.  Jamaica  Pond  Aquedu<!t  Corp.  133 
Mass.  488 :  Chesley  v.  King,  74  Me.  164,  43 
Am.  Rep.  569. 

The  owner  of  the  soil  has  the  right  to  the 
use  of  the  percolating  water  beneath  it. 

Kinney,  Irrigation,  §  60;  Metcalf  v.  Nel- 
son, 8  S.  D.  87,  65  N.  W.  911. 

While  the  owner  of  the  soil  has  the  owner- 
ship of  percolating  waters  within  the  soil,  if 
he  is  actuated  by  malice  or  guilty  of  negli- 
gence in  its  waste,  to  the  damage  of  others, 
he  is  liable  in  an  action  for  damages  or  to 
be  enjoined,  and  if,  by  due  care,  he  can  pre- 
vent the  injury,  he  must  do  so. 

Koath  V.  Driscoll,  20  Conn.  533,  52  Am. 
Dec.  352;  Greenleaf  v.  Francis,  18  Pick.  117; 
Wheatlcy  v.  Baugh,  25  Pa.  528,  64  Am.  Dec. 
721;  Chesley  v.  King,  74  Me.  164,  43  Am. 
Rep.  569;  Tiedeman,  Real  Prop.  §  615;  Col- 
lins V.  Chartiers  Valley  Gas  Co.  131  Pa.  143, 
6  L.  R.  A.  280,  18  Atl.  1012. 

The  owners  of  neighboring  flowing  arte- 
sian wells  may  be  restrained  from  a  misuse 
of  the  saine;  in  other  words,  the  owners  of 
the  same  are  restricted  in  the  use  of  the 
water  therefrom  exactly  the  same  as  in  the 
use  of  water  from  surface  streams. 

Burroughs  v.  Saterlee,  67  Iowa,  396,  66 
Am.  Rep.  350,  25  N.  W.  808 ;.  Wiilis  v.  Perry, 
92  Iowa,  297,  26  L.  R.  A.  124,  60  N.  W.  727 ; 
Collins  V.  Chartiers  Valley  Gas  Co.  131  Pa. 
143,  6  L.  R.  A.  280,  18  Atl.  1012;  Metoalf  v. 
Nelson,  8  S.  D.  87,  65  N.  W.  911;  Tampa 
WaterworJcs  Co.  v.  Cline,  37  Fla.  586,  33  L. 
R.  A.  376,  20  So.  780. 

Drainage  laws  which  take  all  of  the  perco- 
lating waters  from  the  owners  of  the  soil  are 
held  to  be  constitutional. 

Cooler.  Const,  Lim.  733;  Donnelly  v. 
Decker,  58  Wis.  461,  46  Am.  Rep.  637,  17  N. 
W.  389 ;  Winslow  v.  Winslow,  95  N.  C.  24 ; 
Wurts  V.  Hoagland,  114  U.  S.  606,  29  L.  ed. 
229,  5  Sup.  Ct.  Rep.  1086. 

The  most  of  the  semiarid  states  in  this 
country  have  changed  very  many  of  the  com- 
mon-law rules  relating  to  waters,  and  their 
constitutionality  has  never  been  seriously 
questioned. 

Cooley,  Const.  Lim.  704  et  seq.;  Re  Ma- 
dera Irrig.  Dist.  Bonds,  92  Cal.  296,  14  L.  R. 
A.  755,  28  Pac.  272,  675;  Reno  Smelting  Mill. 
d  Reduction  ^'orks  v.  Stevenson,  20  Nev. 
269,  4  L.  R.  A.  60,  21  Pac.  317;  Jones  v. 
Adams,  10  Nev.  78,  6  Pac.  442;  Kinney,  Ir- 
rigation, S  390;  Sturr  v.  Beck,  133  U.  S.  541, 
S3  L.  ed.  761,  10  Sup.  Ct.  Rep.  350. 

The  enactment  of  this  statute  was  only  a 
proper  exercise  of  the  police  power  of  this 
state. 
62  L.  R  A* 


Cooley,  Const.  Lim  436-438.  732,  733"; 
Munn  V.  Illinois,  94  U.  S.  113  U  L.  ed.  77; 
Richmond,  F.  d  P.  R.  Co.  v.  Richmond,  90 
U.  S.  521,  24  L.  ed.  734;  Gould,  Waters,  §§ 
205-208;  Burroughs  v.  Saferlce,  67  Iowa, 
396,  56  Am.  Rep.  350,*25  N.  W.  808 ;  Willis 
V.  Perry,  92  Iowa,  297,  26  L,  R.  A.  124,  60  N. 
W.  727. 

IXrinBlow,  J.,  delivered  the  opinion  of  the 
court : 

The  principles  of  the  common  law  regulat- 
ing the  rights  of  landowners  in  subterra- 
nean waters  are  well  understood.  If  the  wa- 
ters simply  percolate  through  the  ground, 
without  definite  channel,  they  belong  to  the 
realty  in  which  they  are  found,  and  the  own- 
er of  the  soil  may  divert,  consume,  or  cut 
them  off  with  impunity.  If,  on  the  other 
hand,  the  subterranean  waters  flow  in  a  de- 
fined channel,  the  rules  which  govern  the  use 
of  surface  streams  apply;  but  the  presump- 
tion is  that  the  waters  are  percolating  waters 
until  it  is  shown  that  they  are  supplied  oy 
a  definite,  flowing  stream.  Gould,  Waters, 
§§  280,  281,  and  cases  cited.  In  the  present 
case  the  trial  court  found  that  the  water 
which  supplies  the  plaintiff's  and  defend- 
ant's wells  comes  from  a  "subsurface  supply 
and  stream  of  water,"  or,  as  it  is  called  in 
another  place  in  the  findings,  "a  subterra- 
nean stream  of  water."  If,  as  we  assume, 
this  finding  means  a  subterranean  stream 
with  defined  channel,  as  distinguished  from 
mere  percolations  through  a  porous  stratum 
of  earth  or  rock,  then  the  judgment  may  be 
sustained  upon  this  ground  alone,  if  such 
finding  is  sufficiently  supported  by  the  evi- 
dence. This,  therefore,  is  the  first  question 
to  be  considered. 

It  appears  by  the  evidence  that  in  the 
town  of  Germantown,  Washington  county, 
there  is  an  area  about  2*4  miles  in  width  by 
5  miles  in  length,  within  which  artesian 
wells  may  be  successfully  drilled,  and  flow- 
ing water  reached  at  a  depth  of  about  200 
feet,  and  in  v.'hich  there  are  now  about  25 
such  wells,  including  the  wells  of  the  parties ; 
that  most,  if  not  all,  of  these  wells,  when 
first  drilled,  were  flowing  wells,  but  that,  as 
more  wells  have  been  bored,  the  flow  of  wells 
located  on  higher  ground  (of  which  the 
plaintiff's  is  one)  has  become  irregular,  but 
that  water  can  always  be  obtained  by  pump- 
ing; that  defendant's  wells  are  in  the  lower 
part  of  the  basin,  and  hence  will  flow  when 
those  on  higher  ground  will  not ;  that  nearly 
or  quite  all  the  well  owners  have  caps  or 
plugs  on  their  wells,  so  arranged  as  to  check 
the  flow  when  the  well  is  not  in  use,  but  that 
the  defendant  allows  the  water  to  flow  freely 
for  the  greater  part  of  the  time ;  that,  when 
one  of  the  wells  in  the  region  is  nUpwe/Ljbo, 
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How  continuously,  no  perceptible  effect  is 
immediately  observed  upon  the  plaintiff's 
well,  but  that  after  about  twenty-four  hours 
of  flowing  the  water  begins  to  recede  mate- 
rially] that  when  water  was  struck  in  de- 
fendant's second  well  "the  plaintiff's  supply 
began  to  fall  off,  and  in  about  three  weeks  it 
ceased  to  How  over  the  top.  From  the  testi- 
mony of  a  number  of  experienced  artesian- 
well  drillers  in  the  region,  one  of  whom 
drilled  the  wells  of  the  parties  to  this  action, 
it  appeared  that  in  most,  if  not  in  all,  of  the 
wells,  water  was  obtained  either  in  a  stra- 
tum of  limestone  or  a  stratum  of  sandstone, 
and  that  when  water  was  struck  the  drill  bit 
rested  upon  thp  bottom  of  the  well.  There 
was  no  evidence  that  there  was  any  sudden 
drop  of  the  drill  when  water  was  reached. 

The  foregoing  statement  oovers  all  the  ma- 
terial facts  in  evidence  which  tend  to  throw 
light  upon  the  sources  or  nature  of  the  wa- 
ter supply  in  the  Germantown  wells.  It  is 
impossible  for  us  to  see  how  these  facts  jus- 
tify the  conclusion  that  there  is  any  defined 
subterranean  stream  which  supplies  the 
wells  of  the  parties.  The  conclusion  is  irre- 
sistible from  the  facts  stated  that  all  the 
wells  draw  their  supply  from  a  stratum  of 
porous  rock,  either  of  limestone  or  sand- 
stone, which  lies  in  an  inclined  position,  and 
comes  to  the  surface  at  some  distant  point, 
where  it  receives  its  water  supply ;  that  this 
porous  rock  is  located  between  impervious 
rocks  above  and  below,  and  probably  ends  or 
is  cut  off  at  one  edge  of  the  Germantown 
district,  thus  forming  a  basin  or  pocket, 
which  when  pierced  by  the  drill,  sends  water 
to  the  surface  in  obeyance  to  natural  laws 
too  well  knowTi  to  require  statement.  Were 
there  any  doubt  of  this  conclusion  from  the 
evidence,  scientific  knowledge  on  the  sub- 
ject of  the  sources  of  artesian  wells  in  gen- 
eral, and  the  artesian  wells  of  Wisconsin  in 
particular,  is  now  so  complete  and  certain  as 
to  leave  no  room  for  doubt,  and  of  such  facts 
courts  may  take  judicial  notice.  It  has  long 
since  become  a  matter  of  common  scientific 
knowledge  that  the  ordinary  artesian  well 
derives  its  supply  from  a  pervious  stratum  of 
lock  imprisoned  between  two  impervious 
strata  of  earth  or  rock,  the  water-bearing 
stratum  being  inclined,  and  coming  to  the 
surface  at  some  distant  and  higher  point, 
called  the  "intake,"  where  it  receives  the  wa- 
ter, and  that  the  water  percolates  with  great- 
er or  less  rapidity  along  and  through  the  in- 
clined stratum,  obedient  to  the  law  of  grav- 
ity, until  it  reaches  some  obstruction  so  as  to 
be  imprisoned,  in  which  event,  if  the  stra- 
tum be  pierced,  water  will  rise  in  a  tube  by 
hydrostatic  pressure,  due  to  the  greater 
height  of  the  intake.  The  id*?a  that  there 
are  vast  subterranean  channels  or  caverns, 
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in  which  artesian  waters  flow  like  a  river, 
has  been  long  since  abandoned.  These  are 
matters  of  common  scientific  knowledge.  Vol. 
1,  Geology  of  Wisconsin;  Chamberlain,  p. 
689;  U.  S.  Geological  Survey  1865,  pp.  125  to 
173;  vol.  0,  Iowa  Greological  Survey,  p.  127. 

Thus  in  the  present  case  both  the  evidence 
and  well-established  scientific  knowledge 
agree  as  to  the  source  of  the  water  supply 
of  the  wells  in  question.  That  source  is  not 
a  stream  or  river,  with  defined  channel,  but 
an  inclined  stratum  of  porous  rock,  which 
may  be  many  miles  in  extent,  saturated  with 
'.vater  which  percolates  gradually  from  the 
intake  along  and  through  the  stratum  until 
stopped  by  the  termination  of  the  porous 
formation,  where  it  formB  an  accumula- 
tion. In  no  proper  sense  can  such  water  be 
called  a  stream  with  a  defined  channel.  The 
word  '"defined"  here  means  a  contracted  and 
bounded  channel.  Kinney,  Irrigation,  §  48. 
It  is  not  meant  by  this  that  there  must  be  an 
open  channel  or  fissure  in  the  rock,  through 
which  water  fiows  freely  and  rapidly,  in 
order  that  there  may  be  a  defined  subterra- 
nean stream  (such  channels  are  rare,  if  in 
fact  they  ever  exist),  but  simply  that  the 
water,  whether  moving  slowly  or  rapidly, 
and  whether  passing  through  sand  or  gravel 
or  porous  rock,  must  have  the  characteris- 
tics of  a  stream,  in  that  it  has  a  course,  and 
a  channel  with  definite  bounds.  Such  sub- 
terranean streams  doubtless  exist,  especi- 
ally in  sandy  regions,  where  surface  streams 
.at  times  disappear  and  pursue  their  courses 
under  ground  for  long  distances,  and  finally 
return  to  the  surface  again ;  but  the  waters 
in  question  in  the  present  case  have  none  of 
these  characteristics,  and  hence  must  be  held 
to  be  strictly  percolating  waters.  An  ex- 
haustive discussion  of  the  general  subject  of 
the  distinction  between  subterranean  streams 
with  defined  channels  and  mere  percolating 
waters  will  be  found  in  67  Am.  St  Rep.  659, 
as  a  note  to  the  case  of  Wheelock  v.  Jacobs, 
70  Vt.  162,  43  L.  R.  A.  105,  40  Atl.  41,  and 
may  be  consulted  with  profit. 

Counsel  for  the  plaintiff  frankly  admit 
that  the  weight  of  authority  is  that  the  own- 
er of  soil  may  deal  with  percolating  water 
AS  he  may  see  fit,  but  they  claim  that  there 
are  some  modifications  of  the  rule  applicable 
to  the  present  case,  and  the  cases  cited  in 
support  of  this  contention  will  be  briefly  no- 
ticed. First  among  those  cases  are  Basset t 
V.  Salisbury  Mfg.  Co,  43  N.  H.  669,  82  Am. 
Dec.  179,  and  Stcett  v.  Cutis,  50  N.  H.  439, 
9  Am.  Rep.  276.  These  cases,  indeed,  reject 
the  principle  that  a  landowner  may  dispose 
of  percolating  water  as  he  chooses,  and  adopt 
the  principle  that  the  landowner's  right  in 
percolating  waters   is  no  greater  than  his 

right  in  running  streams:   blit"  they  stand 
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nearly  or  quite  alone  in  that  position,  and  it 
is  admitted  in  the  opinion  in  the  first  case 
cited  that  the  great  weight  of  authority  is 
the  other  way.  We  cannot  follow  them,  in  the 
face  of  the  well-nigh  universal  concensus  of 
judicial  opinion  to  the  contrary.  The  cases 
of  Hart  V.  Jamaica  Pond  Aqueduct  Corp. 
133  Mass.  488,  and  Forhell  v.  New  York,  164 
N.  Y.  522,  61  L.  R.  A.  695,  58  N.  E.  644,  are 
also  relied  on  as  modifying  the  general  rule. 
In  the  first  of  these  cases  a  bill  in  equity  was 
filed,  in  which  it  was  charged  that  the  de- 
fendant, which  was  a  corporation  authorized 
by  law  to  condemn  land  to  enlarge  a  pond 
upon  its  own  land,  and  construct  a  dam 
thereon  for  the  purpose  of  accumulating  wa- 
ter in  the  pond  for  aqueduct  purposes,  had 
condemned  for  that  purpose  a  parcel  of  the 
plaintiff's  land,  the  plaintiff  still  remaining, 
however,  the  owner  in  fee  of  the  parcel,  and 
also  of  adjoining  lands,  and  of  valuable  wa- 
ter rights  and  privileges  immediately  below 
the  land  so  taken ;  that  the  corporation  had 
commenced  to  sink  a  well  and  erect  powerful 
pumping  machinery  upon  the  land  con- 
demned, for  the  purpose  of  supplying  water 
to  its  customers ;  and  that  by  these  acts  the 
plaintiff's  lands  and  water  rights  would  be 
seriously  impaired  in  value,  by  the  tapping 
and  drawing  off  of  the  underground  sources 
of  supply  of  said  water  rights  and  privileges. 
Upon  demurrer  the  bill  was  held  to  state  a 
good  cause  of  action.  The  court  said,  in  sub- 
stance, that  the  question  was  not  what  might 
be  the  rights  of  the  plaintiff  as  against  an 
owner  of  adjoining  lands,  who  by  digging 
wells  or  by  lawful  use  of  his  land,  intercepts 
underground  currents  of  water  to  plaintiff's 
injury.  This  may  be  damnum  absque  in- 
juria. The  defendant  is  not  the  owner  of  ad- 
joining land,  but  has  only  an  easement  there- 
in for  certain  purposes,  the  title  being  in  the 
plaintiff ;  and  its  threatened  acts  are  illegal, 
because  they  exceed  its  powers,  and  hence  it 
stands  in  no  better  position  than  a  stranger 
creating  a  permanent  nuisance  on  the  plain- 
tiff's land.  In  the  second  case  named  it  ap- 
peared that  the  city  owned  2  acres  of  land 
adjoining  certain  agricultural  lands  of  the 
plaintiff,  and  that  it  sunk  wells  and  pumped 
and  sold  water  therefrom,  thereby  draining 
the  plaintiff's  laud  of  its  natural  water  sup- 
ply, and  thereby  made  it  unfit  for  cultiva- 
tion, and  destroyed  plaintiff's  business.  It 
was  held  that  the  rule  that  the  extraction  of 
percolating  water  was  not  actionable  would 
be  adhered  to,  but  that  where  adjoining  land 
is  impaired  for  agrictiltural  purposes  an  in- 
junction should  be  granted.  It  ^ill  be  no- 
ticed that  in  each  of  the  above  cases  the  court 
is  careful  to  recognize  the  principle  that  the 
owner  of  lands  may  use  percolating  waters 
without  liability  to  an  adjoining  owner.  The 
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Massachusetts  case,  in  effect,  holds  that  the 
defendant  there  was  not  an  owner  of  land, 
and  had  no  right  to  use  the  land  in  that  man- 
ner, and  hence  was  liable,  while  the  New 
York  case  seems  to  hold  that  the  extraction 
of  underground  percolating  waters,  which 
simply  affects  the  flow  of  such  waters  on  ad- 
joining lands,  is  lawful,  but,  if  it  impairs 
the  land  itself  for  use  in  agriculture,  it  is 
wrongful.  Whether  the  reasoning  in  the  lat- 
ter case  is  entirely  satisfactory  or  logical 
may  be  doubted,  but,  in  ainy  event,  it  is  plain 
that  neither  case  in  any  way  touches  the  case 
at  bar.  In  the  present  case  the  defendant 
has  sunk  a  well  on  land  which  he  owns  in 
fee,  and  there  is  no  claim  that  it  in  any  way 
affects  the  quality  of  the  plaintiff's  land  for 
use  in  agriculture.  Again,  the  respondent 
cites  the  case  of  Oreenleaf  v.  Francis,  18 
Pick.  117,  where  the  principle  stated  was 
that  a  man  may  lawfully  dig  a  well  on  his 
own  land  where  convenient,  notwithstanding 
he  thereby  diminishes  the  water  in  his  neigh- 
bor's well,  unless  in  so  doing  he  is  actuated 
by  mere  malice;  and,  as  recognizing  the 
same  principle,  the  respondent  also  cites 
Wheafley  v.  Baugh,  25  Pa.  628,  64  Am.  Dec. 
721;  Roaih  v.  Driscoll,  20  Conn.  533,  52  Am. 
Dec.  352 ;  and  Chcsley  v.  King,  74  Me.  164,"  43 
Am.  Rep.  509.  This  court  has  recently  and 
distinctly  held  that  the  exercise  of  a  prop- 
erty right  cannot  be  affected  or  curtailed  by 
a  malicious  motive.  Metzger  v.  Hochrein, 
107  Wis.  267,  50  L.  R.  A.  305,  83  N.  W.  308. 
Lastly,  in  this  connection,  the  respondent 
cites  two  cases  from  Iowa,  viz.,  Burroughs  v. 
Saterlee,  67  Iowa,  396,  56  Am.  Rep.  350,  25 
N.  W.  808,  and  Willis  v.  Perry,  92  Iowa,  297, 
26  L.  R.  A.  124,  60  N.  W.  727,  as  justifying 
in  some  degree  the  contention  made  here; 
but,  on  examination  of  those  cases,  it  will  be 
seen  that  in  both  of  them  it  was  found  as  a 
fact  that  the  conflicting  wells  tapped  an  un- 
derground defined  stream  of  water,  and 
hence  they  were  properly  governed  by  the 
law  applicable  to  surface  streams.  From  this 
brief  review  of  the  law  and  the  cases  relied 
upon  as  modifying  the  ancient  common-law 
rule  as  to  percolating  waters,  it  seems  clear 
that  it  must  be  held  that  the  appellant  had 
a  clear  right  at  common  law,  resulting  from 
his  o\>Tiership  of  land,  to  sink  a  well  there- 
on, and  use  the  water  therefrom  as  he  chose, 
or  allow  it  to  flow  away,  regardless  of  the 
effect  of  such  use  upon  his  neighbor's  wells, 
and  that  such  right  is  not  affected  by  mali- 
cious intent.  Whether  this  right  results 
from  an  absolute  ownership  of  the  water  it- 
self, as  stated  in  some  of  the  authorities,  or 
from  a  mere  right  to  use  and  divert  the  wa- 
ter while  percolating  through  the  soil,  is  a 
question  of  no  materiality  in  the  present  di^lC 
cussion.  In  either  event,  it  is  a  propertp 
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right,  arising  out  of  his  ownership  of  the 
land,  and  is  protected  by  the  common  law  as 
such. 

The  respondent,  however,  relies  upon  the 
provisions  of  chapter  354,  p.  502,  of  the  Laws 
of  1001 ;  and  it  must  be  admitted  that,  under 
the  findings  of  the  court,  the  judgment  in 
this  case  is  justified  by  the  terms  of  that 
law.  The  Ist  section  of  the  law  in  question 
provides  that,  "where  there  are  two  or  more 
artesian  wells  in  any  vicinity  or  neighbor- 
hood, one  or  more  of  which  are  operated  or 
used  by  any  person  or  owner,  the  per- 
son or  owner  of  such  well  shall  use 
due  care  and  diligence  to  prevent  any 
loss  or  waste  or  unreasonable  use  of  any 
water  therein  contained  or  flowing  from  the 
same,  as  would  deprive  or  unnecessarily  di- 
minish the  flow  of  water  in  any  artesian  well, 
to  the  injury  of  the  owner  of  any  other  well 
in  the  same  vicinity  or  neighborhood."  The 
2d  section  provides  that  "any  person  who 
shall  needlessly  allow  or  permit  any  artesian 
well  owned  or  operated  by  him,  to  discharge 
greater  quantities  of  water  than  is  reason- 
ably necessary  for  the  use  of  such  person  so 
as  to  materially  diminish  the  flow  of  water 
in  any  other  artesian  well  in  the  same  vicin- 
ity, shall  be  liable  for  all  d&mages  which  the 
owner  of  any  such  other  well  shall  sustain." 
The  validity  of  this  act  is  denied  by  the  ap- 
pellant on  the  following  grounds:  (1)  That 
it  deprives  the  owner  of  property  without  due 
process  of  law ;  ( 2 )  that  it  is  the  taking  of 
property  for  private  use  and  without  com- 
pensation; and  (3)  that  it  is  special  legis- 
lation. On  the  part  of  the  respondent  it  is 
claimed  that  the  legislature  has  a  right  to 
regulate  the  manner  of  using  water,  and  that 
such  regulation  does  not  interfere  with  vest- 
ed property  rights ;  also  that  the  act  is  valid 
as  an  exercise  of  police  power. 

We  have  seen  from  the  previous  discussion 
in  this  opinion  that  the  right  of  a  landowner 
to  divert,  appropriate,  and  use  percolating 
waters  as  he  sees  fit  has  always  been  recog- 
nized by  the  common  law  as  a  right  of  prop- 
erty attached  to  the  ownership  of  the  soil, 
and  enforced  as  such.  In  this  state,  both  by 
the  Constitution  and  judicial  decision,  it  is 
settled  that  those  parts  of  the  common  law 
which  were  in  force  at  the  time  of  the  adop- 
tion of  the  Constitution,  and  were  not- in- 
consistent therewith,  remained  in  force  until 
changed  by  the  legislature.  Const,  art.  14, 
S  13.  Cohurn  v.  Harvey,  18  Wis.  147.  The 
parts  of  the  common  law  which  were  in  force 
at  the  time  of  the  adoption  of  the  Constitu- 
tion, and  which  have  thus  been  recognized 
as  remaining  in  force,  were  such  parts  as 
were  reasonably  applicable  to  our  situation 
and  government.  Cohvrn  v.  Harvey^  supra. 
Where  private  property  rights  were  founded 
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upon,  and  preserved  by  any  part  of,  the  com- 
mon law  so  in  force,  they  could  not  be  taken 
away  or  impaired  by  mere  legislative  enact- 
ment, but  only  for  public  purposes,  by  the 
exercise  of  eminent  domain,  or  by  the  exer- 
cise of  the  police  power  for  the  protection  of 
the  public.  It  is  true  that  in  many  of  the 
extreme  western  states  and  territories, 
where  mining  interests  are  of  the  first  im- 
portance, or  where  the  land  is  arid  or  semi- 
arid,  on  account  of  deficient  rainfall,  it  has 
been  settled  that  the  common-law  rules  as  to 
the  use  of  surface  streams  and  subterranean 
waters  do  not  prevail,  and  that  it  is  compe- 
tent for  the  l^islature  to  provide  for  the 
appropriation  of  surface  or  subterranean 
waters  for  the  purposes  of  mining  or  irriga- 
tion; and  hence  in  those  states  there  have 
grown  up  by  statute  or  decisiou,  or  both, 
systems  of  law  contravening  the  rules  of 
common  law  as  stated  in  this  opinion.  Atch- 
ison v.  Peterson,  20  Wall.  507,  22  L.  ed.  414 ; 
Yvnker  v.  Nichols,  1  Colo.  551;  Reno  Smelt- 
ing Mill.  <£■  Reduction  Works  v.  Stevenson, 
20  Nev.  269,  4  L.  R.  A.  60,  21  Pac.  317  ; 
Jones  V.  Adams,  19  Nev.  78,  6  Pac.  442 ; 
ICan.  Laws,  1801,  chap.  133,  pp.  223  et  stq. 
These  systems,  however,  are  all  based  funda- 
mentally on  the  proposition  that  the  com- 
mon-law rules  axe  not  applicable  to  the  con- 
ditions prevailing  in  those  territories  which 
are  widely  difl'erent  from  the  conditions 
which  prevail  in  England,  or  in  those  parts 
of  this  country  where  the  rainfall  is  normal, 
and  irrigation  is  not  recognized  as  a  prime 
necessity.  In  this  state  it  has  never  been  rec- 
ognized that  any  such  exceptional  condi- 
tions prevail  as  has  been  held  to  be  the  case 
in  the  regions  mentioned.  Moreover,  it  has 
been  recognized  in  a  long  line  of  cases,  too 
numerous  and  familiar  to  need  mentioning, 
that  the  common-law  rules  as  to  the  use  and 
disposition  of  water  have  always  prevailed. 
Most  of  these  cases  relate  to  surface  streams 
or  surface  waters,  but  in  Case  v.  Hoffman, 
100  Wis.  314,  44  L.  R.  A.  728,  72  N.  W.  390, 
74  N.  W.  220,  75  N.  W.  045,  the  rule  as  to 
percolating  waters  was  stated  as  the  un- 
doubted law.  So  it  seems  inevitable  that  in 
this  state,  at  least,  the  right  of  a  landowner 
to  sink  wells  and  gather  and  use  percolating 
waters  as  he  will,  even  though  the  flow  in 
his  neighbor's  well  be  diminislied  is  a  prop- 
erty riglit,  which  cannot  be  taken  away  from 
him  or  impaired  by  legislation^  unless  by 
wsLj  of  the  exercise  of  the  right  of  eminent 
domain  or  by  the  police  power. 

As  the  law  in  question  is  in  no  sense  a 
condemnation  law,  the  only  question  remain- 
ing, is  whether  it  may  be  sustained  as  a 
proper  exercise  of  the  police  power.  The  po- 
lice power  is  a  broad  and  comprehensive 
power,  by  which  the  rights  of  an  individual. 
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both  as  to  his  liber^  and  his  enjoyment  of 
property,  may  be  curtailed  in  the  interest  of 
the  public  welfare,  but  it  is  not  easy  of  ac- 
curate definition^  Where  laws  winch  are  sup- 
posed to  be  enacted  in  the  exercise  of  the  po- 
lice power  interfere  with  the  citizens'  liberty 
or  rights  of  property,  they  can  only  be  jus- 
tified upon  the  ground  that  they  in  some 
manner  seci  re  the  comfort,  safety,  or  wel- 
fare of  society.  It  is  on  this  principle  that 
drainage  laws  are  sustained.  Donnelly  v. 
Decker,  68  Wis.  461,  46  Am.  Rep.  637,  17  N. 
W.  389.  And  conversely,  if  it  appear  from 
the  law  itself  that  its  purpose  is  primarily 
to  benefit  private  owners,  they  are  con- 
demned. Re  I'hereaa  Drainage  Dist,  90  Wis. 
301,  63  K.  W.  288.  It  must  appear  that  the 
interests  of  the  public  generally  require  the 
restriction,  and  not  the  interests,  of  private 
individuals.  State  ex  rel.  Zillmer  v.  Kreutz- 
berg,  114  Wis.  630,  68  L.  R.  A.  748,  90  N.  W. 
1008.  We  find  ourselves  unable  to  compre- 
hend how,  under  these  principles,  the  law  in 
question  can  be  sustained  as  an  exercise  of 
police  power.  It  does  not  even  pretend  to 
conserve  any  public  interest.  Upon  its  face, 
its  purpose  is  to  promote  the  welfare  of  one 
citizen,  by  preventing  his  neighbor  from  us- 
ing his  own  property.  We  are  aware  that 
questions  of  a  somewhat  similar  nature  have 
arisen  with  regard  to  laws  preventing  the 
waste  of  natural  gas  in  Indiana,  and  have 
received  different  treatment.  Townsend  v. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N. 
E.  19;  State  v.  Ohio  Oil  Co,  160  Ind.  21,  47 
L.  R.  A.  627,  49  N.  E.  809.  The  statutes  un- 
der consideration  in  these  cases  were  both 
criminal  statutes ;  the  first  declaring  the  use 
of  natural  gas  in  fiambeau  lights  to  be  waste- 
ful and  extravagant  and  dangerous  to  the 
public  good,  and  making  such  use  a  misde- 
meanor; the  second  declaring  it  to  be  un- 
lawful for  any  person  having  possession  of 
any  natural  gas  or  oil  well  to  allow  the  gas 
or  oil  to  escape  into  the  open  air  for  a  long- 
er period  than  two  days  after  the  gas  or  oil 
shall  have  been  struck  in  the  well.  The  first 
of  the  cases  above  cited  was  a  criminal  pros- 
»  ecution  under  the  first  of  the  above-named 
laws.  A  conviction  was  affirmed,  and  it  is 
said  in  the  opinion  that  it  was  agreed  on 
both  sides  that  the  act  was  an  exercise  of  the 
police  power  of  the  state.  It  was  further 
Miid  that  the  question  whether  a  statute  en- 
croaches upon  the  natural  rights  of  the  citi- 
zen is.  a  legislative,  and  not  a  judicial,  ques- 
tion, and  that  the  courts  cannot  overthrow  it 
on  that  ground ;  also  that  when  tne  legisla- 
ture had  inquired  into  the  fact,  and  deter- 
mined that  the  burning  of  natural  gas  in 
flambeau  lights  is  waste,  that  determination 
is  binding  on  the  cgihrts.  Upon  these  prem- 
ises the  result  seems  easy  to  reach,  but  the 
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dilficulty  is  that  the  courts  of  this  state  do 
not  proceed  upon  the  principle  that  a  legis- 
lative determination  that  an  act  does  not  en- 
croach upon  the  rights  of  a  citizen  ends  the 
question,  and  prevents  the  courts  from  pass- 
mg  upon  it.  In  the  second  of  the  cases  last 
cited  the  action  was  brought  by  the  attorney 
general,  in  behalf  of  the  state,  to  enjoin  the 
defendant  from  allowing  gas  to  escape  into 
the  open  air  in  violation  of  the  second  act 
named.  The  complaint  was  voluminous,  and 
showed  that  a  large  portion  of  the  people  of 
the  state,  and  many  large  manufacturing  in- 
stitutions were  dependent  upon  natural  gas 
for  a  fuel  supply,  and  that  the  state  itself 
nnd  many  cities  and  counties  had  equipped 
their  public  institutions  and  buildings  for 
the  use  of  such  gas ;  that  the  supply  was  such 
that,  if  husbanded  and  protected,  it  would 
last  for  many  years,  and  increase  the  com- 
fort and  happiness  of  the  people  at  large; 
that  the  defendant  had  drilled  several  wells, 
and  permitted  large  quantities  of  gas  to  es- 
cape, in  violation  of  the  law  and  threatened 
to  continue  such  course,  and  to  drill  other 
wells  and  to  allow  the  gas  to  escape  there- 
from; that,  if  allowed  to  continue  in  such 
course,  the  supply  of  gas  upon  which  the  citi- 
zens of  the  state  depended  would  be  dimin- 
ished and  finally  destroyed;  that  the  statu- 
tory penalties  were  inadequate ;  and  that  the 
dam.ige  would  be  irreparable.  Upon  demur- 
rer this  complaint  was  held  to  state  a  good 
cause  of  action ;  the  ground  being  taken  that 
the  law  was  not  an  unwarranted  interference 
with  private  property,  because  the  gas  did 
not  become  private  property  until  reduced  to 
possession,  and  that  the  public  interest  in 
the  supply  of  natural  gas  was  so  great  and 
direct  that  its  waste  was  a  public  calamity, 
and  amounted  to  a  public  nuisance,  which 
the  state  had  a  right  to  have  abated  by  in- 
junction. It  seems  clear  that,  even  if  the 
reasoning  of  these  cases  could  be  fully  ap- 
proved, they  do  not  bear  very  directly  upon 
the  question  before  us.  It  does  not  follow 
that  the  court  would  apply  the  same  rules 
to  subterranean  percolating  waters,  which 
are  constantly  being  renewed,  that  it  does  to 
natural  gas,  the  supply  of  which  is  not  being 
renewed.  It  is  to  be  noticed,  also,  that  both 
the  laws  are  framed  to  protect  public  rights 
and  interests,  and  not  private  rights,  and 
that  both  judgments  are  based  on  the  ground 
of  great  injury  to  public  comfort,  prosperity, 
and  welfare.  The  last  case  cited  was  taken 
to  the  Supreme  Court  of  the  United  States 
{Ohio  Oil  Co,  V.  Indiana,  177  U.  S.  190,  44 
L.  ed.  729,  20  Sup.  Ct.  Rep.  676),  and  the 
judgment  below  was  afilrmed;  the  reasoning 
being  that  the  supply  of  gas  in  the  ground 
is  the  common  property  of  all  of  the  owners 
of  the  surface,  and  that  one  of  the  common 
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owners  may  rightfully  be  prevented  from 
wasting  the  common  property  to  the  annihi- 
lation of  the  rights  of  the  remaining  owners. 
However  sound  this  principle  may  be  as  ap- 
plied to  natural  gas  or  oil,  we  have  failed  to 
find  an  authority  in  the  books  that  holds  that 
percolating  waters  in  the  ground  are  the 
common  property  of  surface  owners.  On  the 
other  hand,  the  holdings  are  unanimous  to 
the  effect,  either  that  such  water  is  the  abso- 
lute property  of  the  landowner  in  whose  land 
it  happens  to  be,  or  that  the  right  of  the 
landowner  to  use  or  divert  it  while  in  bis 
land  is  an  absolute  right.  Another  Indiana 
case  {Manufacturers*  Gas  d  Oil  Co,  v.  Indi- 
ana Natural  Gas  d  Oil  Co.  155  Ind.  461,  50 
L.  R.  A.  768,  57  N.  E.  912),  is  instructive  on 
this  subject,  because  it  draws  a  distinction 
between  natural  gas  and  subterranean  wa- 
ters, which,  if  well  founded,  deprives  all  the 
foregoing  cases  on  the  subject  of  the  control 
of  the  use  of  natural  gas  of  any  significance 
as  applied  to  the  use  <Jf  subterranean  waters. 
This  is  an  action  in  equity  by  one  property 
owner  against  another,  in  which  the  com- 
plaint alleged  that  the  defendant,  by  pump- 
ing and  using  other  artificial  devices  in  its 
wells,  was  increasing  the  natural  flow  of  gas 
in  its  wells,  and  thus  greatly  diminishing  the 
pressure  in  the  underlying  gas  reservoir,  and 
that  as  a  result  a  great  body  of  salt  water 
would  enter  the  gas  reservoir,  and  ultimately 
destroy  the  plaintiff's  wells.  This  complaint 
was  held  to  state  a  good  cause  of  action.    In 


the  opinion  the  court  said  that,  if  gas  could 
be  dealt  with  as  subterranean  waters,  there 
would  be  little  difficulty  in  determining  the 
rules  by  which  the  rights  of  landowners 
should  be  governed.  *'But  the  difference  be- 
tween natural  gas  and  underground  ivaters, 
whether  flowing  in  channels  or  percolating 
the  earth,  is  so  marked  that  the  principles 
which  the  courts  apply  to  questions  relating 
to  the  latter  are  not  adapted  to  the  adjust- 
ment of  the  difiiculties  arising  from  conflict- 
ing interests  in  this  new  and  peculiar  field." 
The  court  then  holds,  in  substance,  that  the 
natural  right  of  landowners  in  natural  gaa 
is  simply  to  use  such  portion  as  will  by  nat- 
ural laws  of  flowage  rise  in  their  wells,  and 
not  to  increase  iiiat  flow  by  artificial  means, 
to  the  detriment  of  the  flow  of  others. 

Perhaps  more  time  has  been  spent  in  re- 
viewing these  decisions  than  is  profitable, 
but  the  subject  is  interesting,  and  we  have 
felt  that,  owing  to  the  importance  of  the  case 
before  us,  they  should  be  given  serious  con- 
sideration. That  consideration  shows  con- 
clusively, as  we  think,  that  they  have  no  ap- 
plication to  the  case  of  the  use  of  percolat- 
ing waters.  The  necessary  result  of  the 
whole  discussion  is  that  the  law  in  question 
cannot  be  held  to  be  within  the  police  power, 
and  that  it,  in  effect,  takes  private  property 
for  private  use,  and  without  compensation. 

Judgment  reversed  and  action  remanded, 
with  directions  to  dismiss  the  complaint* 
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*In  tlie  sale  of  a  fire-inaurance  expira- 
tion reariater,  which,  without  the  knowl- 
edge or  consent  of  the  vendor,  had  been  se- 
cretly Inspected  and  partially  copied  by  third 
persons,  made  without  any  representation  as 
to  the  character  or  quality  of  the  register 
with  reference  to  the  privacy  of  the  informa- 
tion imparted  by  it,  and  without  any  express 
warranty  that  it  constituted  an  exclusive 
record  of  the  matter  it  contained,  the  rule 
of  caveat  emptor  applies. 

(May  9,   190S.) 
*Headnote  by  Bubch,  J. 


Note. — As  to  implied  warranty  of  fitness  of 
property  bought  for  special  purpose,  see,  in  this 
series,  McQuaid  v.  Ross,  22  L.  R.  A.  187.  and 
note;  also  Bierman  v.  City  Mills  Co.  37  L.  K. 
A.  799. 
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Tj^RROR  to  the  District  Court  for  Reno 
*^  Countv  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  promissory 
notes  given  as  a  portion  of  the  purchase 
price  of  an  insurance  business.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Priss  Sc  Willlamst  for  plaintiff 
in  error: 

In  every  sale  of  personal  property,  par- 
ticularly where  the  seller  has  all  evidences 
of  title  in  himself,  there  is  an  implied  war- 
ranty of  title. 

28  Am.  &  Eng.  Ene.  Law,  p.  743;  Paulsen 
V,  Hall,  39  Kan.  368,  18  Pac.  225;  Shaw  v. 
Smith,  45  Kan.  334,  11  L.  R.  A.  631,  25 
Pac.  886. 

If  a  party  sells  by  mistake  what  he  does 
not  own,  the  price  paid  may  be  recovered. 

Doom  V.  Curran,  62  Kan.  360,  34  Pac. 
1118;  8cantHn  v.  Allif^on,  12  Kan.  85;  28 
Am.  &  Eng.  Enc.  Law,  p.  743. 

The  whole  transaction  shows  that  the  par- 
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ticft  intended,  at  the  time  af  their  transac- 
tion, that  Kinkel  should  get  the  entire  in- 
surance business  and  good  will  of  said  busi- 


Black,  Law  Diet.  p.  543 ;  Qlen  d  H,  Mfg. 
Co.  V.  Hall,  61  N.  Y.  226,  10  Am.  Rep.  278; 
Thompson  V.  Winnebago  County,  48  Iowa, 
155. 

Mr,  H.  Whiteside  for  defendants  in  er- 


Bureli,  J.,  delivered  the  opinion  of  the 
court: 

In  the  sale  of  an  insurance  business  in- 
volving the  transfer  of  agencies  from  the 
vendors  to  a  vendee,  a  renunciation  of 
further  activity  in  such  business  on  the  part 
of  the  vendors,  and  the  future  patronizing 
of  the  vendee  with  such  business  of  that 
character  as  they  might  have  at  their  dis- 
posal, a  written  contract  between  the  par- 
ties provided  as  follows:  "Said  first  party 
further  agrees  to  turn  over  to  said  second 
party  the  expiration  register  owned  by  the 
firm  of  Winne  &  Winne,  and  to  defend  any 
suits  that  may  be  instituted  by  any  person 
for  the  recovery  of  same,  should  litigation 
ensue."  The  negotiations  concluded  with  a 
bill  of  sale  in  the  following  terms:  "Know 
all  men  by  these  presents,  that  in  considera- 
tion of  three  thousand  and  no/lQO  dollars, 
the  receipt  of  which  is  hereby  acknowledged, 
we  do  grunt,  sell,  transfer,  and  deliver  unto 
John  M.  Kinkel,  heirs,  executors,  adminis- 
trators, and  assigns,  the  following  goods  and 
chattels,  viz.:  One  expiration  register  and 
the  good  w^ill  (^nd  fire-insurance  business 
of  the  firm  of  Winne  &  Winne.  To  have  and 
to  hold  all  and  singular  the  said  goods  and 
chattels  forever;  and  the  said  grantors  here- 
by covenant  with  the  said  grantee  that  they 
are  the  lawful  owners  of  the  said  goods  and 
chattels;  that  they  are  free  from  encum- 
brances; that  they  have  good  right  to  sell 
the  same  as  aforesaid;  and  that  he  will 
warrant  and  defend  the  same  against  the 
lawful  claims  and  demands  of  all  persons 
whomsoever."  Part  of  the  consideration 
was  the  promissory  notes  of  the  purchaser. 
In  a  suit  upon  certain  of  them  in  default,  a 
failure  of  consideration  was  claimed  because 
the  expiration  register  had  been  wholly  or 
extensively  copied,  whereby  a  rival  agency 
became  possessed  of  the  information  it  im- 
partedf  It  was  not  contended  the  vendorb 
were  in  any  way  privy  to  such  copy,  or  had 
any  knowledge  of  it  at  the  date  of  sale.  To 
prove  damages,  the  purchaser  offered  a  wit- 
ness to  show  the  value  of  the  expiration 
register  of  the  insurance  business  of  Winne 
&  Winne  as  an  exclusive  list  and  the  value 
of  such  register  with  a  copy  thereof  extant. 
The  court  sustained  an  objection  to  the  pro- 
posed proof,  and  withdrew  the  defense  from 
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the  jury.  Was  this  error?  It  is  said  by 
plaintiff  in  error  that  the  title  to  the  expira- 
tion register  partially  failed  because  the 
book  had  been  inspected  and  its  entries  tran- 
scribed. This,  however,  presents  a  flagrant 
non  sequitur.  The  reason  is  wholly  inade- 
quate as  a  guaranty  of  the  assertion.  The 
ownership  of  a  book  does  not  depend  upon 
whether  or  not  it  has  been  read  or  dupli- 
cated. Dominion  over  it  may  be  complete 
and  absolute,  even  though  it  may  have  in- 
formed the  minds  of  multitudes.  So,  in  this 
case,  plaintiff  in  error  owns  the  book  and 
holds  possession  of  it  unvexed  by  the  asser- 
tion of  any  hostile  interest  in  it  or  title  to 
it  whatever. 

It  is  next  urged  that  the  quality  of  the 
article  is  not  what  plaintiff  in  error  assumed 
it  to  be,  viz.,  an  exclusive  record  of  the  mat- 
ter exhibited  by  the  book.  To  recover  on 
this  ground  it  is  necessary  to  read  into  the 
written  contract  an  agreement  that  the  reg- 
ister contained  the  sole  list  of  the  Winne  & 
Winne  insurance  expirations.  Plainly,  this 
cannot  be  done.  Express  covenants  are 
written  out  in  full  in  the  instruments  of 
sale,  and  these  define  the  limits  of  the  vend- 
or's liability.  Without  some  representa- 
tion as  to  the  quality  or  character  of  the 
register,  or  as  to  the  privacy  of  the  infor- 
mation to  be  imparted  by  it,  upon  which  the 
purchaser  relied,  and  by  which  he  was  de- 
ceived, and  without  an  express  warranty, 
the  rule  of  caveat  emptor  applies.  There  is 
no  relation  of  trust  and  confidence  between 
buyer  and  seller.  The  purchaser  takes  at 
his  own  risk  as  to  quality  and  fitness.  When 
title  passes,  he  has  all  the  vendor  engaged 
to  give  him,  and  the  courts  cannot  make  an- 
other contract  for  him.  Plaintiff  in  error, 
however,  seeks  to  interpose  an  implied  war- 
ranty of  fitness  for  a  specific  purpose — that 
of  prosecuting  the  business  of  insurance — 
which  was  in  the  contemplation  of  the  par- 
ties at  the  time  of  the  sale,  and  Shaw  v. 
Smith,  45  Kan.  334,  11  L.  R.  A.  681,  25 
Pac.  886,  is  cited  in  support  of  his  right  so 
to  do.  In  that  case  the  purchaser  applied 
to  a  dealer  to  furnish  him  flax  seed  for  the 
purpose  of  raising  a  crop.  The  vendor  had 
no  fiax  seed  on  hand,  and  undertook  to  sup- 
ply the  purchaser's  requirements.  When 
the  seed  was  dolivered,  it  appeared  to  be 
good,  and  was  believed  to  b%  good  by  both 
parties,  but  in  fact  had  lost  its  germinative 
power.  It  was  therefore  held  that,  under 
the  circumstances,  a  warranty  might  be  im- 
plied that  the  seed  should  be  sufficient  for 
the  purpose  of  sowing  and  raising  a  crop 
from  it.  That  case,  however,  was  merely 
one  of  a  familiar  class  in  which  the  vendor 
undertakes  to  exercise  his  skill  and  judg- 
ment in  the  selection  of  an  article  appropri- 
ate to  the  vendee's  needs  after  the  latter  hSkS 
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trusted  him  to  do  so.  The  underlying  prin- 
ciple of  the  decision  is  expressed  in  the  fol- 
lowing language  from  the  opinion:  "The 
purchaser  had  to  rely  upon  the  seller's  fur- 
nishing to  him  the  kind  of  seed  agreed  upon, 
and  the  seller,  in  effect,  agreed  that  the  seed 
furnished  should  be  the  kind  of  seed  agreed 
upon."  In  Leake,  Contr.  2d  ed.  404,  this 
rule  is  stated  in  a  very  luminous  way:  "If 
an  order  be  given  for  the  manufacture  or 
supply  of  an  article  to  satisfy  a  required 
purpose,  that  purpose,  and  not  any  specific 
article,  being  the  essential  matter  of  the 
contract,  the  seller  is  then  bound,  as  a  con- 
dition of  the  contract,  to  supply  an  article 
reasonably  fit  for  the  purpose,  and  is  con- 
sidered as  warranting  that  it  is  so.  But  if 
an  order  be  given  for  a  specific  article  of  a 
recognized  kind  or  description,  .  .  .  and 
the  article  is  supplied,  there  is  no  warranty 
that  it  will  answer  the  purpose  described  or 
supposed,  although  intended  and  expected  to 
do  so."  See  Goulds  v.  Brophy,  42  Minn.  109. 
Ill,  6  L.  R.  A.  392,  43  N.  W.  834.  To  the 
same  effect  is  the  classification  of  MellcTr, 
J.,  in  Jones  v.  Just,  L.  R.  3  Q.  B.  196,  202: 
"First,  where  goods  are  in  esse,  and  may  be 
inspected  by  the  buyer,  and  there  is  no 
fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies,  even  though  the  de- 
fect which  exists  in  them  is  latent,  and  not 
discoverable  on  examination, — at  least  where 
tlie  seller  is  neither  the  grower  nor  the  man- 
ufacturer. Parhinsmi  v.  Lee,  2  East,  314. 
The  buyer  in  such  a  case  has  the  oppor- 
tunity of  exercising  his  judgment  upon  the 
matter;  and,  if  the  result  of  the  inspection 
be  unsatisfactory,  or  if  he  distrusts  his  own 
judgment,  he  may,  if  he  chooses,  require  a 
warranty.  In  such  a  case  it  \a  not  an  im- 
plied term  of  the  contract  of  sale  that  the 
goods  are  of  any  particular  quality,  or  are 
merchantable.  .  .  .  Secondly,  where  there 
is  a  sale  of  a  definite  existing  chattel  spe- 
cifically described,  the  actual  condition  of 
which  is  capable  of  being  ascertained  by 
either  party,  there  is  no  implied  warranty. 
Barr  v.  Gibson,  3  Mees.  &  W.  390.  Thirdly, 
where  a  known,  described,  and  defined  arti- 
cle is  ordered  of  a  manufacturer,  although 
it  is  stated  to  be  required  by  the  purchaser 
for  a  particular  purpose,  still,  if  the  known, 
described,  and  defined  thing  be  actually  sup- 
plied, there  is  no  warranty  that  it  shall  an- 
swer the  particular  purpose  intended  by  the 
buyer.  Chauter  v.  Hopkins,  4  Mees.  ^  W. 
399;  OUivant  v.  Bay  ley,  5  Q.  B.  288.  Fourth- 
ly, where  a  manufacturer  or  a  dealer  con- 
tracts to  supply  an  article  which  he  manu- 
factures or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so 
that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer  or 
dealer,  there  is  in  that  case  an  implied  tenu 
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or  ^I'arranty  that  it  shall  be  reasonably  fit 
for  the  purpose  to  which  it  is  to  be  applied. 
Brown  v.  Edington,  2  Mann.  &  G.  279; 
Jones  V.  Bright,  5  Bing.  533.  In  such  a  case 
the  buyer  trusts  to  the  manufacturer  or 
dealer,  and  relies  upon  his  judgment,  and 
not  upon  his  own.  Fifthly,  where  a  manu- 
facturer undertakes  to  supply  goods,  manu- 
factured by  himself,  or  in  which  he  deals, 
but  which  the  vendee  has  not  had  the  oppor- 
tunity of  inspecting,  it  is  an  implied  term 
in  the  contract  that  he  shall  supply  a  mer- 
chantable article.  Laing  v.  Fidgeon,  4 
Campb.  169,  6  Taunt.  108."  So,  in  Mascn 
V.  Chappell,  15  Gratt.  572,  683,  a  purchaser 
ordered  150  barrels  of  a  manure  called 
"Chappeirs  fertilizer,"  which  proved  de- 
fective. In  an'  action  for  breach  of  war- 
ranty against  the  vendor  the  court  said: 
"If  the  plaintiff,  relying  on  the  defendant's 
skill  and  judgment,  had  applied  to  him  to 
furnish  a  manure  which  would  produce  sudi 
effects  as  are  attributed  to  'Chappell's  ferti- 
lizer,' without  specifying  what  particular 
kind  of  manure  he  wanted,  and  the  defend- 
ant had  accordingly  furnished  an  article 
which,  instead  of  producing  such  effects, 
proved  to  be  entirely  worthless,  there  would 
be  good  ground  for  the  proposition  that 
there  was  an  implied  warranty  from  which 
liability  would  arise.  .  .  .  But  where  a 
specific  article  is  ordered  and  furnished,  the 
law  ts  well  settled  that,  although  the  pur^ 
chaser  states  the  purpose  to  which  he  in- 
tends to  apply  it,  there  is  no  implied  war- 
ranty on  the  part  of  the  vendor  that  it  is 
suitable  for  the  purpose;  %nd  he  will  not, 
in  the  absence  of  fraud,  or  an  express  war- 
ranty, be  held  liable,  however  unfit  and  de- 
fective it  may  turn  out  to  be."  See  also 
Deming  v.  Foster,  42  N.  H.  165 ;  Bartlett  v. 
Hoppock,  34  N.  Y.  118,  88  Am.  Dec.  428; 
McDonough  v.  Jolly  Bros.  165  Pa.  542,  30 
Atl.  1048 ;  Wisconsin  Red  Pressed-Brick  Co, 
V.  Hood,  54  Minn.  543,  56  N.  W.  165;  Me- 
Quaid  V.  Ross,  85  Wis.  492,  22  L.  R.  A.  187, 
55  N.  W.  705.  In  the  present  case  the  pur- 
chaser did  not  apply  to  the  vendors  for  the 
talisman  of  a  successful  insurance  business, 
or  for  a  magic  weapon  or  device  with  which 
to  confound  and  rout  his  rivals  and  com- 
petitors; nor  did  he  depend  upon  them  to 
furnish  him  with  such  a  precious  piece  of 
property.  He  simply  bought  a  fire-insur- 
ance business  as  it  then  stood,  including  the 
records  pertaining  thereto  as  they  then  pn?- 
sented  themselves.  The  proposition  was  not, 
"Sell  me  a  list  of  expirations  known  to  no 
other  living  person,"  it  simply  was.  "Sell 
me  this  list  now  open  before  us."  The  case, 
therefore,  falls  within  the  principle  of  Luk- 
rns  V.  Freiund,  27  Kan.  664,  41  Am.  Rep. 
429,  in  which  a  vendor  had  on  hand  an  arti- 
cle which  he  desired  to  sell.   The  purchaser. 
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finding  it  there,  bought  it.  There  being  no 
representation  or  express  warranty  relating 
to  character  or  quality,  the  vendor  was  not 
liable.  Neither  was  the  expiration  register 
a  part  of  the  good  will  of  the  Winne  & 
Winne  business,  as  plaintiff  in  error  sug- 
gests. It  was  a  specific  item  of  personal 
property  distinguished  from  good  will  by 
the  terms  o)  the  contract.  But,  if  it  were 
comprehended  imder  the  term  "good  will," 
the  purchaser  has  it.  There  was  no  repre- 
sentation or  warranty  as  to  the  extent  of 
the  good  will  bargained  for.  The  expiration 
register  was  designed  to  point  out  the  source 


of  possible  business  in  the  future.  This  of- 
fice it  continues  to  perform. 

A  question  of  damages  argfued  in  the  brief 
of  plaintiff  in  error  was  determined  adverse- 
ly to  him  by  the  jury  upon  sufficient  evi- 
dence. It  therefore  needs  no  further  con- 
sideration; and,  because  of  the  view  here 
taken  of  the  right  of  plaintiff  in  error  to 
recover  at  all,  it  is  not  necessary  to  examine 
the  method  adopted  by  him  in  the  proof  of 
damages. 

The  judgment  of  ilie  District  Court  ie  af- 
firmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPEALS. 


SECOND   NATIONAL    BANK   OF    RICH- 
MOND 

V. 

C.  N.  FITZPATRICK  et  al. 


(. 


.Ky.. 


.) 


1.  A  findiniT  of  a  trial  court  «««taliilnar 
«B  attacbmeat  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal. 

S.  In  a  «uit  by  a  national  bank  npon  a 
note  tainted  ^rltb  n«nrlon«  Interest 
which  Is  credited  on,  or  eliminated  from,  the 
note,  the  judgment  should  be  for  the  princi- 
pal with  interest  at  the  legal  rate  from  the 
commencement  of  the  action. 

3.  In  a  suit  for  a  penalty  for  charging 
usurious  interest,  interest  should  be  allowed 
from  the  date  of  filing  the  petition. 

-4.  Tbe  principal  «um  dne  upon  the  note 
need  not  be  paid  or  tendered  before  the  com- 
mencement of  a  suit  for  statutory  penalties 
for  the  collection  of  usurious  interest 

t(»  Tbe  penalty  of  donble  tbe  lllearal 
Interest  paid,  imposed  for  the  taking  of 
usurious  interest,  is  twice  the  entire  amount 
of  Interest  paid,  and  not  merely  twice  the 
excess  above  the  legal  rate. 

4t.  Tbe  niaicM^r  of  a  note  carrying  In- 
terest at  a  n«nrlon«  rate  will  not  be 
held  to  have  Intended  a  general  paymeut  to 
be  applied  on  Interest  merely  because  the 
payment  was  so  applied  on  the  books  of  the 
bank  without  his  knowledge. 

{Bumamt  Ouffy,  and  Hobton,  J  J,,  distent.) 
(June  7,  1901.) 

€  ROSS-APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Madison  County  in 
actions  brought  to  recover  the  statutory 
penalty  for  taking  usurious  interest,  and  to 
recover  the  amounts  alleged  to  be  due  on  cer- 
iain  promissory  notes;   the  bank  appealing 

NOTK. — As  to  forfeiture  or  other  effect  of  tak- 
ing  or    reserving    illegal    Interest    by    national 
bank,  see  also  Citizens'   Nat.  Bank  ▼.   Gentry, 
■56  L.  R.  A.  673,  and  note, 
4J2  L.  R.  A. 


from  the  portion  of  the  Judgments  which 
Axed  the  interest  which  should  be  allowed 
and  the  penalty  which  it  should  pay,  and 
the  makers  of  the  notes  appealing  from  so 
much  as  sustained  an  attachment  and  made 
application  of  payments  on  the  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  A.  Sullivan  and  A.  B.  Biiv« 
nam  for  appellant. 

Messrs.  John  O.  Fitipatriek,  B.  H. 
Crooke,  and  J.  TotU  Cobb  for  appellees. 

Dn  Belle,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  on  the  record  of  three  cases 
which  were  consolidated  and  heard  together 
in  the  Madison  circuit  court.  We  shall  first 
make  a  statement  of  the  manner  in  which 
the  cases  originated,  adopting  in  the  main 
the  statement  of  facts  on  behalf  of  the  bank 
in  regard  to  the  dates  and  amounts  of  the 
money  transactions,  that  being  supported  by 
the  weight  of  the  testimony,  and  the  basis 
upon  which  the  circuit  court  rendered  its 
judgment. 

The  penalty  suit.  On  January  9,  1896, 
C.  N.  Fitzpatrick  filed  his  action  to  recover 
of  the  appellant,  which  is  a  national  bank, 
a  penalty  of  twice  the  amount  of  the  in- 
terest paid  by  him  on  a  note  which  he  paid 
January  11,  1895,  amounting  as  of  that  date 
to  $2,283.51 ;  the  penalty  claimed  being  $2,- 
967.02.  This  note  was  a  renewal  of  several 
small  loans  by  the  bank  to  Fitzpatrick,  and 
included  also  the  sum  of  $385,  interest  at  an 
illegal  rate  for  one  year  upon  the  larger 
note  hereinafter  referred  to.  The  court  ad- 
judged that  there  was  included  in  the 
amount  of  this  note,  as  paid  by  Fitzpatrick, 
$1,063.15  of  interest  at  illegal  rates,  and 
rendered  judgment  for  twice  that  amount, 
$2,126.30.  with  interest  from  the  date  of  the 
judgment,  which  judgment  was  allowed  as 
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an  offset  and  credit  against  the  judgment 
rendered  in  favor  of  the  bank  upon  the 
larger  note. 

The  suit  upon  the  larger  note.  On  Janu- 
ary 10,  1896,  the  day  after  the  filing  of  the 
penalty  suit,  the  bank  filed  its  action  on  a 
note  of  C.  N.  Fitzpatrick  for  the  sum  of 
$6,296.95.  This  note  was  in  renewal  of  a 
number  of  smaller  loans  by  the  bank  to  Fitz- 
patrick, to  the  amount  of  which  interest  had 
from  time  tc  time  been  added  and  carried  in 
the  renewals.  The  court  gave  judgment  in 
favor  of  the  bank,  for  $5,170,  as  the  amount 
of  money  actually  loaned  by  the  bank  to 
Fitzpatrick,  and  remaining  unpaid  in  the 
note,  after  eliminating  and  forfeiting  all  in- 
terest contained  therein.  On  this  note,  it 
appears,  there  were  a  number  of  payments, 
which  the  court  appears  to  have  held  were 
payments  of  interest  as  such.  Two  instal- 
ments of  the  interest  upon  this  debt  were,  at 
the  dates  of  the  execution  of  two  renewals, 
added  to  and  included  in  the  amounts  of 
smaller  notes  which  were  subsequently  paid 
to  the  bank;  one  .of  them  being  the  note 
the  payment  of  which  is  the  basis  of  the 
penalty  suit. 

The  suit  on  the  smaller  note.  On  the 
same  day  on  which  the  suit  was  filed  upon 
the  larger  note  the  bank  brought  its  action 
on  a  note  for  $1,648.75.  This  note,  also, 
was  in  renewal  of  several  smaller  obliga- 
tions. Two  payments  were  made  upon  this 
consolidated  indebtedness,  and  these  appear 
by  the  judgment  to  have  been  considered  as 
applied,  first,  to  the  payment  of  the  usu- 
rious interest  charged,  and  then  to  the  re- 
duction of  the  principal;  the  only  interest 
which  was  eliminated  being  that  which  ac- 
crued after  the  last  payment.  The  court 
gave  judgment  for  $1,540.24,  with  interest 
from  the  date  of  the  judgment. 

The  judgment  sustaining  the  attachments 
sued  out  by  the  bank  in  the  suits  brought 
by  it,  and  the  propriety  of  this  action,  are 
questioned  by  the  cross-appeal.  It  may  be 
said,  at  this  point,  that,  in  view  of  the  con- 
flicting testimony  upon  the  attachments,  we 
should  not  be  inclined  to  disturb  the  finding 
of  the  circuit  court. 

The  questions  presented  by  the  original 
appeal  are:  (1)  From  what  date  should 
interest  be  allowed  upon  the  judgments  in 
favor  of  the  bank  ?  ( 2 )  In  the  penalty  suit 
should  judgment  go  for  twice  the  amount  of 
I  the  entire  interest  paid  at  the  illegal  rate, 
or  only  for  twice  the  amount  of  the  interest 
paid  in  excess  of  the  legal  rate?  Upon  the 
cross-appeal  the  questions  presented  are: 
( 1 )  Whether  the  court  erred  in  the  appli- 
cation of  payments  upon  the  two  notes  sued 
upon  by  the  bank;  it  being  contended  that 
a  part,  at  least,  of  such  payments  should 
be  applied  to  the  reduction  of  the  princi- 
62  L.  R.  A. 


pal.  (2)  Whether  the  trial  court  should 
have  dismissed  the  attachments  sued  out  by 
the  bank.  This  question  has  been  already 
disposed  of. 

It  may  be  observed  here  that  the  conten- 
tion of  appellant  that  the  cross-appeal  was 
not  sued  out  in  time  is  not  sustained  by 
the  record,  which  shows  that  appeal  to  have 
been  taken  within  two  years  from  the  ren- 
dition of  the  judgment.  And  see  also  Elix- 
ahethtovcn,  L.  d  B.  8.  R.  Co.  v.  Catlettsburg 
Water  Co.  22  Ky.  L.  Rep.  1632,  61  S.  W.  47. 
It  will  be  observed  that  the  only  questions 
presented  on  the  construction  of  the  Federal 
statute,  which  have  not  been  disposed  of  by 
the  opinion  in  Citizens*  Nat.  Bank  v.  For- 
man,  23  Ky.  L.  Rep.  613,  56  L.  R.  A.  673, 
63  S.  W.  454,  757,  are  those  of  the  time  at 
which  interest  should  commence,  and  of  the 
basis  of  recovery  in  th«  penalty  suit;  the 
remaining  question  raised  on  the  cross-ap- 
peal being  one  of  fac'  — as  to  whether  there 
was  a  specific  application  of  payment-s  by 
the  debtor  to  the  discharge  of  interest  at  an 
illegal  rate. 

The  question  of  the  date  from  which  the 
judgment  should  bear  interest  seems  to  us 
to  have  been  settled  by  the  case  of  Broum 
V.  Marion  Nat.  Bank,  169  U.  S.  416,  42  L. 
ed.  801,  18  Sup.  Ct.  Rep.  390.  Said  the 
court,  through  Mr.  Justice  Harlan,  in  that 
case:  "If  a  bank  which  violates  that  sec- 
tion sues  upon  the  note,  bill,  or  other  evi- 
dence of  debt  held  by  it,  the  debtor  may  in- 
sist that  the  entire  interest,  legal  and  usu- 
rious, included  in  his  written  obligation  and 
agreed  to  be  paid,  but  which  has  not  been 
actually  paid,  shall  be  either  credited  on 
the  note  or  eliminated  from  it,  and  judg- 
ment given  only  for  the  original  principal 
debt,  with  interest  at  the  legal  rate  from 
the  commencement  of  the  suit."  The  ques- 
tion of  the  recovery  of  interest  was  before 
the  Supreme  Court  in  that  case,  and  was 
decided  by  it.  The  reason  for  the  fixing  of 
this  interest  period  is  not  stated  in  the 
opinion,  but  it  seems  to  have  been  fixed  up- 
on the  theory  that,  w^hen  suit  is  brought 
upon  such  a  note,  the  demand,  while  in  fact 
for  more  than  the  legal  indebtedness,  is,  bj^ 
of  that  date,  to  be  treated  as  a  demand  for 
the  amount  of  the  legal  obligation,  and  con- 
sequently bears  interest  from  the  date  of 
putting  the  legal  obligation  in  suit.  The 
judgment  of  the  trial  court  in  this  regard 
was  therefore  error.  The  interest  should 
also  have  been  allowed  in  the  penalty  suit 
from  the  date  of  filing  the  petition,  that 
being  the  date  of  the  first  demand  for  the 
penalty. 

It  is  contended  that  in  a  suit  for  the 
double  penalty  no  recovery  can  be  had  un- 
less it  is  alleged  and  proved  that  the  princi- 
pal sum  due  has  been  paid  6r_tendered;  and 
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Haaeltine  v.  Central  Nat.  Bank,  155  Mo. 
GC,  66  S.  W.  895,  from  the  supreme  court  of 
Missouri,  is  cited  in  support  of  this  propo- 
sition. As  we  have  said  In  the  case  of  Cit- 
izens' Kat.  Bank  v.  Forman,  23  Ky.  L.  Rep. 
613,  56  L.  R.  A.  673,  68  S.  W.  454,  757, 
supra,  the  clear  implication  of  the  opinions 
of  the  supreme  court  is  that,  while  there 
can  be  no  presumption  of  the  application 
of  an  undirected  payment  to  the  discharge 
of  illegal  interest,  when  not  specifically  so 
applied  by  the  debtor,  there  may  be  pay- 
ments of  usurious  interest,  as  such,  which 
would  entitle  the  debtor  to  recover  the  pen- 
alty, although  the  principal  sum  remained 
unpaid.  Clearly,  if  such  payments  can  be 
made,  a  case  is  presented  where  the  inter- 
est upon  one  note  is  included  in  the  amount 
of  another  note,  and  the  other  note  subse- 
quently paid  in  full. 

It  is  sdso  contended  that,  as  penal  stat- 
utes must  be  strictly  construed,  the  Federal 
statute  should  be  so  construed  as  to  allow 
a  penalty  for  twice  the  excess  only,  and  not 
for  twice  the  amount  of  interest  paid  at  the 
illegal  rate.  Upon  this  proposition  appel- 
lant relies  on  certain  cases  from  Pennsyl- 
vania and  one  Supreme  Court  case.  Of  the 
Pennsylvania  cases  it  may  be  said  that  they 
are  in  direct  conflict  with  the  great  weight 
of  authority  and  with  the  uniform  rulings 
of  this  court  in  that  behalf.  Moreover,  the 
Supreme-Court  case  relied  upon  does  not 
support  its  contention.  That  case  {National 
Bank  v.  Johnson,  104  U.  S.  271,  26  L.  ed. 
742)  was  a  case  in  which,  judgment  hav- 
ing been  rendered  by  the  New  York  court 
for  twice  the  amount  of  interest  in  excess 
of  the  interest  paid  above  the  legal  rate,  the 
bank  took  the  case  to  the  Supreme  Court, 
assigning  for  error  that  the  New  York  court 
held  that  it  was  not  entitled  to  the  same 
rights  as  natural  persons  in  New  York  to 
acquire  business  paper  at  any  rate  of  inter- 
est agreed  upon  between  the  parties  to  the 
negotiation.  Johnson,  who  was  injured  by 
the  amount  of  the  judgment,  did  not  prose- 
cute a  writ  of  error,  and  the  question  here 
presented  could  nut  possibly  have  been  be- 
fore the  Supreme  Court-  Nor  does  the  stat- 
ute, upon  any  fair  rule  of  construction,  sup- 
port appellant's  contention  'in  this  behalf. 
It  provides  that,  "in  case  the  greater  rate 
of  interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  his  legal  repre- 
sentatives, may  lecover  back,  in  an  action 
in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  the  interest  thus  paid."  etc.  If 
the  legfrl  rate  is  6  per  cent,  and  interest  at 
8  per  cent  has  been  paid,  what  is  the  great- 
er rate  of  interest  which  has  been  paid? 
Surely  not  2  per  cent,  but  8  per  cent.  It 
62  L.  R.  A. 


is  not  the  difference  w^hich  is  to  be  recov- 
ered, but  the  greater  rate  of  interest, — 8  per 
cent;  and  it  is  "twice  the  amount  of  the 
interest  thus  paid"  which  may  be  recovered 
under  the  statute,  and  not  twice  the  amount 
of  the  excess  above  the  legal  rate.  The  stat- 
ute does  not  prohibit  the  borrower.  It  pro- 
hibits the  bank.  The  borrower  may  pay,  if 
he  wishes,  and  incurs  no  penalty  thereby. 
The  lender  is  forbidden  to  contract  for  in- 
terest at  the  illegal  rate,  and  by  such  a 
contract,  though  unexecuted,  forfeits  the  en- 
tire interest  carried  in  the  note.  If  it  re- 
ceives the  interest  at  the  greater  rate,  it 
incurs  the  penalty  of  twice  the  amount  of 
the  interest  thus  paid.  Surely  it  is  not  a 
fair  construction  of  the  statute  which  would 
make  the  penalty  less  for  the  accomplished 
violation  of  the  statute  than  that  denounced 
for  a  mere  contract  to  violate  it.  We  are 
of  opinion  that  there  was  no  error  in  the 
judgment  of  the  circuit  court  in  this  re- 
spect. 

There  remains  the  question  of  the  appli- 
cation of  the  payments  upon  the  two  notes 
upon  which  suit  was  brought  by  the  bank. 
Certain  of  these  payments  appear  to  have 
been  specific  payments  of  interest,  as  sndh, 
by  the  debtor,  accompanied  by  a  renewal  of 
the  obligation  for  its  face.  Others  of  the 
payments,  however,  appear  from  the  evi- 
dence to  have  been  general  payments  to  the 
bank,  with  no  application  by  the  debtor,  ex- 
cept in  so  far  as  such  application  may  be 
presumed  by  law,  or  from  his  supposed  ac- 
quiescence in  the  bank's  mode  of  keeping 
its  books,  to  which  he  did  not  have  access. 
As  we  have  held,  there  is  no  such  pre- 
sumption of  law;  and  we  do  not  think  the 
debtor  can  be  presumed  to  have  made  an 
application  of  his  payment  to  interest,  as 
such,  from  the  fact  that  the  bank  so  ap- 
plied the  payments  on  its  books  without  his 
knowledge. 

The  circuit  court  will  have  no  difficulty 
in  appropriating  the  payments  in  accord- 
ance with  the  views  expressed  here  and  in 
the  Ciiizcns*  Nat.  Bank  Case,  23  Ky.  L. 
Rep.  613,  56  L.  R.  A.  673,  63  S.  W.  454, 
757. 

For  the  reasons  given,  the  judgment  is 
reversed  upon  the  original  and  cross  ap- 
peals, and  cause  remanded  with  directions 
to  the  Circuit  Court  to  enter  a  judgment 
in  accordance  herewith. 

Bnrnam,  Gnffy,  and  Hobson,  JJ.,  dis- 
sent. 

Writ  of  error  dismissed  by  Supreme 
Court  of  United  States  April  27^  1903.  g[^ 
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V. 

Jamea  J.  BYRNES. 
N.  n.... 


.) 


1.  Forblddinar  the  erection  of  a 
bonndary  fence  exceeding  5  feet  in 
height  for  the  soie  purpose  of  annoying  ad- 
Joining  property  owners  does  not  deprive 
the  landowner  of  any  property  right. 

9.  That  one  person  at  a  trial  did  not 
deny  having  made  a  statement  im- 
puted to  him  by  a  witness  cannot  he  shown 
for  the  purpose  of  falsifying  testimony  given 
by  him  at  a  subsequent  trial. 

(April  7,  1903.) 

CASE  transferred  by  the  Superior  Court 
for  the  opinion  of  the  Supreme  Court 
after  verdict  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  statutory  penal- 
ty for  maintaining  an  illegal  fence.  Re- 
versed. 

At  the  trial  defendant's  wife  was  asked, 
as  a  witness,  if  she  had  not  said  to  the 
plaintiff :  "The  fence  is  going  higher.  We 
won't  leave  you  a  bit  of  room."  Upon  her 
answer  in  the  negative,  she  was  asked  if 
at  another  trial,  when  she  waa  present,  this 
statement  had  not  been  testified  to,  and  if 
she  did  not  fail  to  deny  it.  This  she  ad- 
mitted. Plaintiff's  wife  testified  that  she 
lost  her  wedding  ring  on  defendant's  prem- 
ises, and  that  the  ring  came  into  the  pos- 
session of  Mrs.  Byrnes,  who  refused  to  de- 
liver it  up,  but  compelled  claimant  to  go  to 
the  police  station  to  recover  it. 

Further  facts  appear  in  the  opinion. 

Messrs.  Brown,  Jones,  A  Warren,  for 
defendant : 

When  plaintiff  sought  to  contradict  Ann's 
denial  he  departed  from  the  realm  of  bias 
and  entered  that  of  contradiction,  and  an 
essential  element  of  contradiction  was  lack- 
ing. 

3  Oreenl.  Ev.  16th  ed.  $  461f. 

The  testimony  concerning  the  lost  wed- 
ding ring  was  inadmissible. 

Seavy  v.  Dearborn,  19  N.  H.  351. 

The  police  power  of  the  state  extends  to 
the  protection  oi  the  lives,  health,  com- 
fort, and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property,  within  the  state; 
and  persons  and  property  are  subjected  to 


NoTK. — I'or  other  cases  in  this  series  as  to 
constiUitionality  of  statute  limiting  height  of 
fences  and  forbidding  malicious  erection  there- 
of, see  Rldeout  v.  Kuox,  2  L.  R.  A.  81,  and 
Karasek  v.  Peler,  50  L.  R.  A.  345. 

As  to  liability  for  malicious  erection  of  fence, 
see  Tietts  v.  Kessler,  40  L.  R.  A    177,  and  note, 
and  Mctzger  v.  Hochreln,  50  L.  R.  A.  305. 
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such  restraints  and  burdens  as  are  reaaon- 
ably  necessary  to  secure  the  general  com- 
fort, health,  and  prosperity. 

State  V.  White,  64  N.  H.  48,  5  Atl.  828. 

Mr,  P.  H.  SnlliTan,  for  plaintiff: 

Being  competent  and  material  for  some 
purpose,  the  evidence  could  not  be  excluded 
although  incompetent  upon  other  issues  in 
the  case. 

Smith  V.  Morrill,  71  N.  H.  409,  52  Atl. 
928;  Rogers  v.  Kcnrick,  63  N.  H.  335. 

The  defendant's  wife,  Ann,  denies  having 
any  ill  will  toward  the  plaintiff  or  his  fam- 
ily. The  ring  incident  was  admissible  for 
what  it  was  worth  to  controvert  the  denial. 

Watson  v.  Twomhly,  60  N.  H.  491. 

The  temper  and  feelings  of  a  witness  to- 
wards a  party  are  proper  subjects  of  in- 
quiry, and,  if  he  denies  any  hostility,  he 
may  be  contradicted  by  other  witnesses. 

Folsom  V.  Brawn,  25  N.  H.  122;  Cooper 
v.  Hopkins,  70  N.  H.  273,  48  Atl.  100. 

The  statute  was  constitutional. 

Karasek  v.  Peter,  22  Wash.  419,  50  L.  R. 
A.  346,  61  Pac.  33. 

Parsons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

"Any  fence  or  other  structure  in  the  na- 
ture of  a  fence,  unnecessarily  exceeding  5 
feet  in  height,  erected  or  maintained  for 
the  purpose  of  annoying  the  owners  or  oc- 
cupants of  adjoining  property,  shall  be 
deemed  a  private  nuisance. 

"Any  owner  or  occupant,  injured  either 
in  his  comfort  or  the  enjoyment  of  bis  es- 
tate by  such  nuisance,  may  have  an  action 
of  tort  for  the  damage  sustained  tnereby. 

"If  the  plaintiff  recovers  judgment  in  the 
action,  the  defendant  shall  cause  the  re- 
moval of  the  nuisance  within  thirty  days 
from  the  date  of  the  judgment,  and  for  each 
day  he  shall  permit  the  nuisance  to  re- 
main after  the  expiration  of  said  thirty 
days  he  shall  incur  a  penalty  of  $10  for 
the  use  of  the  party  injured.'* 

Pub.  Stat.  1901,  chap.  143,  §§  28-30. 

The  act  forbids  the  use  by  one  landowner 
of  his  land  for  the  unnecessary  erection  of  a 
fence  exceeding  5  feet  in  height  when  the 
purpose  of  such  unnecessary  height  is  the 
annoyance  of  the  adjoining  owner  or  occu- 
pant, if  such  unnecessary  height  injures  the 
adjoining  owner  in  his  comfort  or  the  enjoy- 
ment of  his  estate.  The  claim  of  the  defend- 
ant in  support  of  his  motion  for  a  nonsuit 
that  the  statute  is  unconstitutional  raises 
the  question  whether  the  statutory  prohibi- 
tion is  an  unwarranted  interference  with  the 
defendant's  "natural,  essential,  and  inher- 
ent"  right   of   "acquiring,   possessing,   and 
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protecting  property,**  or  deprives  him  of 
that  protection  in  ita  enjoyment  which  is 
the  right  of  "every  member  of  the  commu- 
nity."   Bill  of  Rights,  arts.  2,  12. 

"The  structure  here  referred  to  is  one 
designed  to  take  the  place  of  a  fence  in  the 
ordinary  meaning  of  the  term, — a  structure 
erected  upon  or  near  the  dividing  line  be- 
tween adjoining  owners  for  the  purpose  of 
separating  the  occupancy  of  their  lands." 
Lovell  V.  Noyes,  69  N.  H.  263,  46  Atl.  25; 
Spaulding  v.  Smithy  162  Mass.  543,  39  N. 
E.  189.  The  correlative  right  and  duty  of 
adjoining  owners  and  occupants  of  lands 
at  the  common  boundary  between  them  is 
matter  of  general  and  public  concern.  The 
existence  or  not  of  an  obligation  to  fence, 
what  should  constitute  performance,  and 
what  liabilities  should  follow  from  nonper- 
formance, are  matters  as  to  which  the  es- 
tablishment of  a  definite  rule  plainly  pro- 
motes the  public  peace  and  comfort  and  the 
security  of  property  rights  in  real  estate. 
All  these  questions  were  early  settled  by  the 
legislature.  It  prescribed  the  obligation  to 
fence  as  between  adjoining  owners,  pro- 
vided a  method  for  the  enforcement  of  the 
duty,  declared  the  legal  liability  for  failure 
to  fence,  and  defined  a  sufficient  fence. 
There  was  legislation  upon  the  subject  in 
1687,  1G92,  1743,  and  1792  (1  N.  H.  Prov. 
Laws,  200;  3  Prov.  Papers,  176;  Laws  1696- 
1725,  p.  117;  Laws,  ed.  1761,  p.  226;  Act 
Feb.  8,  1791;  Laws,  ed.  1797,  p.  331) ;  while 
in  1842  (Rev.  Stat.  p.  254,  chap.  136,  §  4) 
the  requirements  of  a  sufficient  fence  were 
prescribed.  Such  a  fence  need  not  be  more 
than  4  feet  high.  Pub.  Stat.  1901,  chap. 
143,  §  5.  Although  these  provisions  in  one 
sense  imposed  a  burden  upon  real-estate 
ownership,  the  purpose  of  the  legislature, 
as  shown  by  the  titles  of  the  earlier  acts 
"for  the  regulation  of  cattle,  cornfields,  and 
fences,"  was  to  make  provision  in  reference 
to  the  control  of  domestic  animals, — "to 
regulate  the  use  and  keeping  of  such  prop- 
erty." Morey  y.  Broken,  42  N.  H.  373. 
375.  No  one  has  ever  been  required  to  fence 
his  land  who  does  not  improve  it,  or  who 
"lays  it  in  common."  Pub.  Stat.  chap.  143, 
I  14.  The  theory  of  these  statutes  is  sim- 
ply that,  where  adjoining  owners  each  desire 
the  exclusive  use  of  their  land,  the  expense 
of  effecting  the  mutual  purpose  should  be 
equally  divided  between  them.  Pub.  Stat. 
1901,  chap.  143,  %  1.  The  constitutional  ob- 
jection made  to  the  present  statute  raises 
the  question,  if  it  appears  that  the  statute 
is  an  interference  with  the  defendant's  prop- 
erty right,  whether  the  interference  is  or 
is  not  one  which  the  legislature  might 
properly  make  as  a  regulation  of  the  use 
of  property.  The  constitutionality  of  sim- 
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ilar  statutes  has  been  upheld  upon  the  lat- 
ter ground,  as  being  merely  a  small  limi- 
tation of  existing  rights  incident  to  prop- 
erty, which,  under  the  police  power,  may  be 
imposed  for  the  sake  of  preventing  a  mani- 
fest evil.  "It  is  hard,"  it  has  been  said,  "to 
imagine  a  more  insignificant  curtailment 
of  the  rights  of  property."  Rideout  v.  Knox, 
148  Mass.  368,  372,  373,  2  L.  R.  A.  81,  19  N. 
E.  390;  Karaaek  v.  Peter,  22  Wash.  419,  50 
L.  R.  A.  345,  61  Pac.  33;  Western  Oranite 
d  M.  Co.  y.  Knickerbocker,  103  Cal.  Ill,  37 
Pac.  192.  Similar  statutes  in  Maine,  Ver- 
mont, and  Connecticut  have  been  before  the 
courts,  but  it  has  not  been  suggested  that 
the  power  of  the  legislature  to  adopt  them 
has  been  attacked  in  those  states.  Lord  v. 
Langdon,  91  Me.  221,  39  Atl.  552;  Harbison 
v.  White,  46  Conn.  106 ;  Gallagher  v.  Dodge, 
48  Conn.  387,  40  Am.  Rep.  182,  183,  note. 

The  present  statute  was  passed  in  1887. 
Laws  1883-^7,  chap.  91,  p.  460.  In  Hunt  v. 
Cogging  66  N.  H.  140,  20  Atl.  250,  the  ver- 
dict was  for  the  defendant;  and  in  Horan 
v.  Byrnes,  70  N.  H.  631,  49  Atl.  569,  the 
defendant  waived  any  objection  to  the  stat- 
ute upon  this  ground.  In  Lovell  v.  Noyes, 
69  N.  H.  263,  46  Atl.  25,  the  question  was 
whether  a  building  was  within  the  terms  of 
the  statute.  The  constitutional  question  is 
now  presented  for  the  first  time. 

It  is  objected  in  answer  to  the  argument 
that  statutes  like  the  present  are  within  the 
constitutional  e^^rcise  of  the  police  power, 
involving  for  the  general  good  some  slight 
limitation  of  existing  property  rights;  that, 
if  one  incident  of  the  property  right  in  real 
estate  is  the  rght  to  use  it  maliciously  for 
the  sole  purpose  of  injuring  another,  it  is 
as  much  an  invasion  of  the  right  to  take  it 
from  a  small  portion  as  from  the  whole  of 
one's  property;  and  that  the  matter  in 
question  concerns  private  individuals,  and 
not  the  public  in  general,  and  hence  does 
not  come  within  the  police  power.  State  v. 
White,  64  N.  H.  48,  50,  5  Atl.  828.  It  may 
be  thought  these  objections  are  successfully 
answered  iu  the  cases  cited,  or  that,  if  not 
there  answered,  a  satisfactory  answer  can 
be  found.  But  a  discussion  of  these  objec- 
tions does  not  reach  the  fundamental  ques- 
tion in  the  case. 

"The  statute  was  designed  to  prevent  an 
act  the  sole  effect  of  which  would  be  to  an- 
noy or  injure  another."  Lovell  v.  Isoyes,  69 
N.  H.  263,  46  Atl.  25.  The  primary  question, 
therefore,  is  whether  one's  right  to  use  prop- 
erty solely  to  injure  another  is  a  part  of  his 
property  right  in  real  estate,  which  is  so 
protected  by  the  Constitution  that  the  pro- 
hibition of  such  use  is  not  within  the  general 
power  of  legislation  "for  the  benefit  and  i 
welfare  of  this  state  and  for  the  governh^l^ 
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and  ordering  thereof."  Const,  art.  6.  Upon 
the  question  whether  a  fence  on  or  near  the 
division  line  between  adjoining  landowners, 
maliciously  built  to  an  unreasonable  height 
for  the  sole  purpose  of  annoying  and  injur- 
ing the  adjoining  owner  or  occupant,  is  a 
nuisance  which  can,  in  the  absence  of  stat- 
utory authority,  be  abated  by  an  injunction, 
the  courts  are  in  conflict.  Lefts  v.  Kessler, 
54  Ohio  St.  73,  40  L.  R.  A.  177,  42  N.  E. 
765,  answers  the  question  in  the  negative, 
while  an  opposite  conclusion  is  reached  in 
Michigan.  Burke  v.  Smith,  69  Mich.  380, 
37  N.  W.  838 :  Flaherty  v.  Moran,  81  Mich. 
62,  8  L.  R.  A.  183,  46  N.  W.  381 ;  Kirkicood 
V.  Finegan,  95  Mich.  543,  55  N.  W.  457. 
In  Rideout  v.  Knox,  148  Mass.  368,  2  L. 
R.  A.  81,  19  N.  E.  390,  and  Karasek  v. 
Peier,  22  Wash.  419,  60  L.  R.  A.  345,  61 
Pac.  33,  cases  in  which  the  power  of  the 
legislature  to  enact  a  statute  similar  to  that 
under  consideration  is  attacked  and  upheld, 
it  is  conceded  ''that  to  a  large  extent  the 
power  to  use  one's  property  malevolently  in 
any  way  which  would  be  law^ful  for  other 
ends  is  an  incident  of  property  which  can- 
not be  taken  away  even  by  legislation." 
Rideout  v.  Knox,  148  Mass.  372,  2  L.  R.  A. 
81,  19  X.  E.  392. 

The  conclusion  that  a  landowner's  prop- 
erty right  in  real  estate  includes  the  right 
to  use  it  solely  for  the  injury  and  annoy- 
ance of  his  neighbor,  without  intending  to 
subserve  any  useful  purpose  of  his  own,  is 
"based  upon  a  narrow  view^  of  the  effect  of 
tlie  land  titles,"  and  is  reached  "by  the 
strict  enforcement  of  a  technical  rule  of 
ownership  briefly  ex[*ressed  in  an  ancient 
maxim,"  Cujus  est  solum,  ejus  est  usque  ad 
cool  urn.  The  courts  of  this  state  have  had, 
in  some  respects,  at  least,  a  different  un- 
derstanding of  the  elements  of  landowner- 
ship.  As  to  the  use  of  land  in  the  control 
of  surface  water,  the  enjoyment  of  water 
percolating  beneath  the  surface,  and  the  use 
generally  that  may  be  rightfully  made  of 
real  estate  by  the  owner  or  occupaxit,  the 
test  had  been  considered  to  be,  not  merely 
whether  the  act  was  an  exercise  of  dominion 
on  the  land,  regardless  of  the  injury  to 
other  land,  but  the  reasonableness  of  the 
use  under  all  the  circumstances,  including 
the  necessity  and  advantage  to  one  and  the 
unavoidable  injury  to  the  other.  Franklin 
V.  Durgee,  71  N.  H.  186,  68  L.  R.  A.  112, 
51  Atl.  911;  Ludd  v.  Granite  State  Brick 
Co.  68  N.  II.  185,  37  Atl.  1041;  Swett  v. 
Cults,  50  N.  H.  439,  9  Am.  Rep.  276;  Bas- 
sett  V.  Salishury  Mfg.  Co.  43  N.  H.  569,  577, 
82  Am.  Dec.  179.  It  has  been  said  that  the 
rule  of  absolute  dominion  is  easier  of  appli- 
cation. Chase  v.  Silverstone,  62  Me.  175,  183, 
16  Am.  Rep.  419.  This  view,  however,  does 
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not  seem  to  be  upheld  by  the  difficulties 
met  in  its  application  in  reference  to  sur- 
face waters.  See  Franklin  v.  Durgee,  71  N. 
H.  186,  189,  58  L.  R.  A.  112,  51  Atl.  911. 
But,  however  that  may  be,  difficulty  in  ad- 
ministration is  not  a  sufficient  reason  for 
th%  denial  of  justice.  Cases  like  Chat  field 
V.  Wilson,  28  Vt.  49,  and  Phelps  v.  Nowlen, 
72  N.  Y.  39,  28  Am.  Rep.  93,  in  which  the 
principle  of  the  maxim  relied  upon  is  ap- 
plied to  waters  of  the  soil,  are  not  author- 
ity here,  where  a  contrary  view  is  enter- 
tained. Franklin  v.  Durgee,  71  N.  H.  186, 
189,  58  L.  R.  A.  112,  51  Atl.  911;  and  Bas- 
sett  V.  Salisbury  Mfg,  Co.  43  N.  H.  569,  577, 
82  Am.  Dec.  179. 

Aside  from  the  authorities  in  cases  in 
which  the.  control  of  waters  was  in  ques- 
tion, the  leading  case  appears  to  be  Mahan 
V.  Brou^n,  13  Wend.  261,  28  Am.  Dec.  461, 
Here,  although  the  plaintiff  alleged  that  the 
fence  complained  of  was  erected  solely  to 
injure  her,  the  decision  is  upon  the  ground 
that,  by  the  erection  of  the  fence,  the  plain- 
tiff is  deprived  of  no  right,  but  is  merely 
prevented  from  acquiring  a  right.  If,  by  en- 
joyment of  light,  and  air  across  his  neigh- 
bor's land  for  the  prescriptive  period,  a 
landowner  could  acquire  a  right  to  such 
enjoyment,  the  building  of  a  fence  as  an  as- 
sertion of  a  contrary  right,  and  to  prevent 
the  acquiring  of  such  easement,  would  be 
a  building  for  a  necessary  and  useful  pur- 
pose, and  not  for  the  sole  purpose  of  annoy- 
ing another.  The  case  standing  upon  a  view 
of  the  effect  of  nonuser  of  a  right  to  build, 
now  generally  abandoned  in  this  country 
(Washb.  Easements,  490,  497,  498),  is  not 
of  value  in  the  present  discussion.  The 
argument  generally  is  that  the  motive  with 
which  one  does  an  act  otherw^ise  lawful  is 
immaterial;  and  hence,  as  it  must  be  con- 
ceded that  a  landowner  has  the  right  to 
build  on  his  land  as  he  conceives  may  best 
subserve  his  interests,  the  act  lawful  for  a 
useful  purpose  is  not  made  unlawful  and  a 
nuisance  merely  by  the  intent  accompanying 
it. 

Whether  the  first  proposition  is  entirely 
true  may,  perhaps,  be  doubted.  Cases  cited 
to  support  the  proposition  {Walker  v.  Cro- 
nin,  107  Mass.  555;  Phelps  v.  Noiclen,  72 
N.  Y.  39,  28  Am.  Rep.  93)  do  not  support 
it  in  its  entirety.  See  Chesley  v.  King,  74 
Me.  164,  43  Am.  Rep.  569.  In  Houston  v. 
Laffee,  46  N.  H.  505,  which  was  trespass  for 
cutting  an  aqueduct  pipe  maintained  by  the 
plaintiff  upon  the  defendant's  land  by  a  pa- 
rol license,  it  was  held  that,  if  the  cutting 
of  the  pipe  was  done  simply  for  the  purpose 
of  putting  an  end  to  the  license,  and  with- 
out any  malice  or  intentio]rial  wrong,  the  de- 
fendant would  not  be  liabl^:  but  if  the  pipe 
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was  cut  **waiitonly,  unnecessarily,  malicious- 
Ij,  and  with  a  view  ...  to  injure  the 
plaintiff,"  the  defendant  would  be  liable.  It 
is  true  that  an  act  which  one  has  the  right 
to  do  under  all  circumstanceSi  like  the 
bringing  of  a  suit  upon  a  valid  claim  (Friel 
V.  I'lumer,  69  N.  H.  498,  43  Atl.  618,  can- 
not be  made  actionable  by  the  motive  which 
accompanies  it.  But,  as  applied  to  the  use 
of  real  estate,  the  argument  begs  the  ques- 
tion, which  ia  whether  the  enjoyment  of 
real  estate  includes  the  right  to  use  it  sole- 
Jy  to  injure  another.  Because  when  em- 
ployed for  a  useful  purpose  such  use  may 
rightfully  injure  another,  it  does  not  fol- 
low that  the  same  use  for  a  wrongful  pur- 
pose may  also  rightfully  injure  another,  ex- 
cept upon  the  theory  of  absolute  dominion, 
because  the  character  of  the  use  is  an  ele- 
ment of  the  right. 

'*A8  a  general  proposition,  it  is  safe  to 
eay  that  the  owner  of  land  has  a  right  to 
make  a  reasonable  use  of  his  property;  and 
that  right  extends  as  well  to  an  unlimited 
distance  above  the  earth's  surface  as  to  an 
unlimited  distance  below.  He  may  not  only 
dig  for  a  foundation  and  a  cellar  as  deep 
as  he  pleases,  but  he  may  erect  his  build- 
ing as  high  as  he  pleases  into  the  air,  sub- 
ject all  the  time,  of  course,  to  a  proper  ap- 
plication of  the  doctrine  contained  in  the 
maxim,  Sic  utere  iuo  ut  alienum  non  Icedas. 
The  erection  and  maintenance  of  buildings 
for  habitation  or  business  is  a  customary 
and  reasonable  use  of  land.  Of  course,  the 
Jandowner,  in  making  such  erections,  must 
be  held  to  the  exercise  of  all  due  care 
against  infringing  the  legal  rights  of  oth- 
ers, to  be  determined  by  the  nature  of  the 
rights  and  interests  to  be  affected,  and  all 
the  circumstances  of  each  particular  case." 
Ladd,  J.,  in  Garland  v.  Joirne,  55  N.  H.  55, 
58,  20  Am.  Rep.  164.  "Property  in  land 
must  be  considered  for  many  purposes  not 
as  an  absolute,  unrestricted  dominion,  but 
as  an  aggregation  of  qualified  privileges, 
the  liviits  of  which  are  prescribed  by  the 
equality  of  rights  and  the  correlation  of 
rights  and  obligations  necessary  for  the 
highest  enjoyment  of  land  by  the  entire 
conmiunity  of  proprietors.  .  .  .  The 
soil  is  often  called  property,  and  this  use 
of  language  is  sufficiently  accurate  for  some 
purposes.  But  the  proposition  that  the  soil 
is  property  conveys  a  very  imperfect  idea 
of  the  numerous  and  variously  limited 
rights  comprised  in  landed  estate;  and  it  is 
sometimes  necessary  to  remember  that  the 
name  of  property  belongs  to  some  of  the  es- 
sential proprietary  rights  vested  in  the  per- 
son called  the  owner  of  the  soil.  .  . 
So  those  proprietary  rights,  which  are  the 
only  valuable.  •  •  ingredients  of  a  land- 
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owner's  property,  may  be  taken  from 
him  without  an  asportation  or  adverse  per- 
sonal occupation  of  that  portion  of  the  earth 
which  is  his  in  the  limited  sense  of  being 
the  subject  of  certain  legally  recognized 
proprietary  rights  which  he  may  exercise 
for  a  short  time.  .  .  .  One  of  Eaton's 
proprietary  rights  was  the  correlative  of 
R.'s  duty  of  abstaining  from  such  a  use  of 
air  and  water,  and  from  such  an  interfer- 
ence with  their  quality  and  circulation,  as 
would  be  unreasonable,  and  injurious  to  the 
enjoyment  of  Eaton's  farm."  Thompson  v. 
Androscoggin  River  Improv.  Co.  54  N.  H. 
545,  551,  552,  554.  "Excavations  malicious- 
ly made  in  one's  own  land,  with  a  view  to 
destroy  a  spring  or  well  in  his  neighbor's 
land,  could  not  be  regarded  as  reasonable." 
Shcett  v.  Cutis,  50  N.  H.  439,  447,  9  Am. 
Rep.  276. 

"If  a  man  has  no  right  to  dig  a  hole  up- 
on his  premises,  not  for  any  benefit  to  him- 
self or  his  premises,  but  for  the  express 
purpose  of  destroying  his  neighbor's  spring, 
why  can  he  be  permitted  to  shut  out  air  and 
light  from  his  neighbor's  windows  mali- 
ciously, and  without  profit  or  benefit  to  him- 
self? By  analogy,  it  seems  to  me  that  the 
same  principle  applies  in  both  cases,  and 
that  the  law  will  interpose  and  prevent  the 
wanton  injury  in  both  cases.  ...  It 
must  be  remembered  that  no  man  has  a  le- 
gal right  to  make  a  malicious  use  of  his 
property  ...  for  the  avowed  purpose 
of  damaging  his  neighbor.  To  hold  other- 
wise would  make  the  law  a  convenient  en- 
gine, in  cases  like  the  present,  to  injure  and 
destroy  the  peace  and  comfort,  and  to  dam- 
age the  property  of  one's  neighbor  for  no 
other  than  a  wicked  purpose,  which  in  it- 
self is  or  ought  to  be  unlawful.  The  right 
to  do  this  cannot,  in  an  enlightened  country, 
exist  either  in  the  use  of  property  or  in 
any  way  or  manner.  .  .  .  The  right  to 
breathe  the  air,  and  to  enjoy  the  sunshine, 
is  a  natural  one;  and  no  man  can  pollute 
the  atmobphere,  or  shut  out  the  light  of 
heaven,  for  no  better  reason  than  tliat  the 
situation  of  his  property  is  such  that  he 
is  given  the  opportunity  of  so  doing,  and 
wishes  to  gratify  his  spite  and  malice  to- 
wards his  neighbor."  Morse,  J.,  in  Burke 
v.  *S'/7ii/;i,  69  Mich.  380,  37  N.  W.  838,  ap- 
proved and  unanimously  adopted  in  Flaherty 
V.  Moran,  81  Mich.  52,  8  L.  R.  A.  183,  45 
N.  W.  381,  above  cited. 

"While  one  may,  in  general,  put  his  prop- 
erty  to  any  use  he  pleases  not  in  itself  un- 
lawful, his  neighbor  has  the  same  right  to 
the  undisturbed  enjoyment  of  his  adjoining 
property.  .  .  .  What  standard  does  the 
law  provide?  .  ,  .  W^hatever  may  be 
the  law  in  other  jurisdictions,  it  must  be 
regarded  as  settled  in  this  state  that  the 
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test  is  the  reasonableness  or  unreasonable- 
ness of  the  business  in  question  under  all 
the  circumstances."  Ladd  v.  Qranite  Stait 
Brick  Co.  68  N.  H.  185,  186,  37  Atl.  1041. 
"The  cominon-law  right  of  the  ownership  of 
land,  in  its  relationship  to  the  control  of 
surface  water,  as  understood  by  the  courts 
of  this  state  for  many  years,  does  not  sanc- 
tion or  authorize  practical  injustice  to  one 
landowner  by  the  arbitrary  and  unreason- 
able exercise  of  the  right  of  dominion  by  an- 
other" (Franklin  v.  Durgee,  71  N.  H.  186, 
189,  58  L.  R.  A.  112,  Z\  Atl.  911),  but 
makes  the  test  of  the  right  the  reasonable- 
ness of  the  use  under  all  the  circumstances. 
In  such  case  the  purpose  of  the  use,  whether 
understood  by  the  landowner  to  be  neces- 
sary or  useful  to  himself,  or  merely  intend- 
ed to  harm  another,  may  be  decisive  upon 
the  question  of  right.  It  cannot  be  justly 
contended  that  a  purely  malicious  use  is  a 
reasonable  use.  The  question  of  reasonable- 
ness depends  upon  all  the  circumstances, — 
the  advantage  and  profit  to  one  of  the  use 
attacked,  and  the  unavoidable  injury  to  the 
other.  Where  the  only  advantage  to  one  is 
the  pleasure  of  injuring  another,  there  re- 
mains no  foundation  upon  which  it  can  be 
determined  that  the  disturbance  of  the  oth- 
er in  the  lawful  enjoyment  of  his  estate  is 
reasonable  or  necessary.  There  is  no  sound 
ground  upon  which  a  distinction  can  be 
made  against  the  plaintiff's  right  to  us«s 
his  land  for  the  enjoyment  of  the  air  and 
li^ht  which  naturally  come  upon  it  in  favor 
of  his  right  to  use  it  to  enjoy  the  waters 
which  naturally  flow  upon  or  under  it, except 
the  fact  that  the  use  of  land  for  buildings 
necessarily  cuts  ofT  air  and  light  from  the 
adjoining  estate.  The  fact  that  the  im- 
provement of  real  estate  in  this  way  for  a 
useful  purpose,  universally  conceded  to  be 
reasonable,  may  affect  the  adjoining  owner's 
enjoyment  of  his  estate  to  the  same  extent 
as  a  like  act  done  solely  to  injure  the  other, 
is  not  a  suflicient  reason  for  distinguishing 
the  right  to  build  upon  tlie  surface  from 
the  right  to  dig  below  it,  or  to  control  the 
surface  itself.  Jurisdictions  which  reject 
the  doctrine  of  reasonable  necessity,  rea- 
sonable care,  and  reasonable  use,  which 
"prevail  in  this  state  in  a  liberal  form,  on  a 
broad  basis  of  general  principle"  {Haley  v. 
Colcord,  59  N.  H.  7,  47  Am.  Rep.  176),  as 
applied  to  the  ownership  of  real  estate,  in 
favor  of  the  principle  of  absolute  dominion, 
may  properly  consider  a  malicious  motive 
immaterial  upon  the  rightfulness  of  a  par- 
ticular use;  but  in  this  state  to  do  so  would 
be  to  reject  the  principle  announced  in  Bas- 
8€tt  V.  Salisbury  Mfg.  Co.  43  N.  H.  569,  82 
Am.  Dec.  179,  and  repeatedly  reaffirmed  dur- 
ing the  last  forty  years. 
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It  is  to  be  conceded  that  the  maxim,  Sio        \ 
utere  tuo  ut  alienum  non  Ujcdas,   is   to   be        . 
applied  as  forbidding  injury,  not  merely  to 
the  property,  but  to  the  right  of   another.         I 
Ladd  V.  Granite  State  Brick  Co.  68  X.  H.         , 
185,  37  Atl.  1041 ;  Bonomi  v.  Backhouse,  £1. 
Bl.  &  El.  622,  643;  Jeffries  v.  WilliatHS,  5 
Exch.  792;  Pittsburgh,  Ft.  W.  d  C.  R.  Co, 
V.  Bingham,  29  Ohio  St.  369,  23  Am.   Rep. 
751;  Letts  v.  Kessler,  54  Ohio  St.  73,  40  L. 
R.  A.  177,  42  N.  E.  766.     But  the  landown- 
er's  right  in  the  enjoyment  of  his    estate 
being  tliat  of  reasonable  use  merely,  there 
attaches  at  once  to  each  the  correlative  right 
not  to  be  disturbed  by  the  malicious,   and 
hence   unreasonable,   use   made  by  another. 
To  hold  that  a  right  is  infringed  because,  by 
tiie  noxious  use  made  by  another,  the   air 
coming    upon    a    landowner's    premises     is 
made  more  or  less  injurious,  and  to  deny 
the  invasion  of  a  right  by  an  unreasonable 
use  which  shuts  off  air  and  light  entirely, 
is  an  attempt  to  bound  a  right  inherent  and 
essential  to  the  common  enjoyment  of  prop- 
erty by  the  limitations  of  an  ancient  form  of 
action.     An  unreasonable  use  of  one  estate 
may  constitute  a  nuisance  by  its  diminution 
of  the  riglit  of  enjoyment  of  another,  with- 
out furnishing  all  the  elements  necessary  to 
rtiaintain   an  action   quare  clausum  f regit : 
though  in  particular  cases  it  may  be  said 
that  no  right  is  invaded  unless  something 
comes  from  the  one  lot  to  the  other.  Lane 
v.  Concord,  70  N.  H.  485,  488.  489,  49  Atl. 
687;  Thompson  v.  Androscoggin  River  Im- 
prov.  Co.  54  N.  H.  545,  552;    Wood,   Nui- 
sances, §  611.  As,  therefore,  the  statute  does 
not  deprive  the  plaintiff  of  any  right  to  a 
reasonable  use  of  his  land,  but  only  pro- 
hibits an  unnecessary,  unreasonable  use,  it 
does  not  deprive  him  of  any  property  right. 
Hence,  it  is  not  necessary  to  inquire  wheth- 
er, as  an   invasion  of  property  rights,  the 
limitation  of  the  statute  is  one  which  might 
properly  be  made  for  the  general  good. 

Other  grounds  suggested  at  the  trial  in 
support  of  the  motion  for  a  nonsuit  have 
not  been  argued,  and  are  understood  to  be 
waived.  The  objection  based  upon  the  un- 
constitutionality of  the  statute  is  not  sus- 
tained, and  the  exception  to  the  denial  of 
the  motions  for  a  nonsuit  and  to  direct  a 
verdict  upon  that  ground  is  overruled. 

The  defendant's  wife,  Ann,  being  a  wit- 
ness in  his  behalf,  whether  she  had  any  bias, 
prejudice,  or  hostility  toward  the  plaintiff 
which  might  affect  her  testimony  was  a  ma- 
terial question.  Martin  v.  Farnham,  25  N. 
H.  195.  As  she  denied  having  any  ill  will 
toward  the  plaintiff  or  his  family,  it  was, 
therefore,  proper  that  she  should  be  inquired 
of  upon  cross-examination  as  to  statements 
made  by  her  tending  to  show  such  feeling- 


190a. 


HORAN   v.    BTBNES. 


607 


of  hostility  as  might  tend  to  color  her  tes- 
timony. She  denied  making  such  statement, 
but  admitted  that  at  another  triaJ,  when  she 
was  present,  the  statement  in  question  had 
been  testified  to,  and  that  she  did  not  then 
deny  it.  The  inquiry  as  to  the  testimony 
at  the  former  trial  was  not  made  for  the 
purpose  of  calling  the  matter  to  the  wit- 
ness's recollection,  and  thereby  ena'bling  her 
to  withdraw  the  denial  if  erroneous,  but  for 
the  purpose  of  establishing  the  falsity  of 
her  denial  that  she  had  made  the  statement, 
and  as  tending  to  show  that  the  declara- 
tion was  in  fact  made  by  her.  The  ques- 
tion, therefore,  is  whether,  from  the  fact 
that  a  person  present  at  a  judicial  proceed- 
ing hears  in  silence  a  statement  testified  to 
by  a  witness,  it  can  be  inferred  that  by  such 
silence  he  admits  the  truth  of  the  state- 
ment. "No  principle  is  better  settled  than 
that  a  man's  silence  upon  an  occasion  where 
he  is  at  liberty  to  speak,  and  the  circum- 
stances naturally  call  upon  him  to  do  so, 
may  be  properly  considered  by  the  jury  as 
tacit  admissions  of  the  statements  made  In 
his  presence.  .  .  .  The  circumstances 
must  not  only  be  such  as  afforded  an  oppor- 
tunity to  .  .  .  speak,  but  properly  and 
naturally  called  for  some  action  or  reply 
from  men  similarly  situated."  Corner  v. 
Faul,  41  N.  H.  24,  29,  77  Am.  Dec.  753;  1 
Greenl.  Ev.  %  198.  The  neglect  to  reply  to 
statements  made  in  one's  presence  is  not  an 
admission  of  their  truth,  unless  they  are  ad- 
dressed to  the  party,  or  made  under  such 
circumstances  as  to  require  a  reply.  Qale 
V.  Lincoln,  11  Vt.  152;  Hersey  v.  Barton, 
23  Vt.  685,  687,  688. 

The  only  fact  appearing  in  the  case — that 
the  witness  Ann  was  present  at  the  trial 
when  the  statement  in  question  was  testi- 
fied to — does  not  bring  the  case  within  the 
rule.  She  would  have  had  no  right  to  in- 
terrupt the  proceedings  to  interpose  her  de- 
nial. Her  attempt  to  do  so  would  have  been 
a  violation  of  the  rules  of  order  in  judi- 
cial proceedings,  and,  if  persisted  in,  might 
have  subjected  her  to  punishment.  Even 
if  she  were  a  party  to  the  suit  on  trial, 
she  would  have  had  no  more  right  to  inter- 
rupt a  witness  upon  the  stand  than  any  by- 


stander, and  her  attempt  to  do  so  would  be 
an  equally  grave  impropriety.  Even  if  she 
was  or  could  have  been  called  as  a  witness, 
her  position  as  a  party  would  give  her  no 
right  to  volunteer  testimony  upon  the  stand. 
Her  duty  would  be  to  answer  such  interrog- 
atories as  might  be  put  to  her  by  counsel, 
whose  duty  it  would  be  to  elicit  such  testi- 
mony as  was  material  and  important  in  the 
case  on  trial;  not  to  call  upon  her  to  testi- 
fy for  the  .purpose  of  guarding  against  fu- 
ture controversies.  The  statement  may  have 
been  immaterial  in  the  former  trial.  It 
may  have  been  made  by  a  witness  so  want- 
ing in  credibility  as  not  to  merit  denial,  or 
the  case  itself  may  have  utterly  failed  on 
the  merits  against  the  witness,  so  that  no 
reply  to  any  part  of  it  was  advisable.  The 
fact,  therefore,  that  the  witness  did  not  de- 
ny the  statement  when  made  in  her  pres- 
ence at  a  former  trial  was  incompetent  as 
tending  to  establish  the  falsity  of  her  tes- 
timony, and  should  not  have  been  admitted. 
Greenl.  Ev.  9  198,  note;  Melen  v.  Andrews, 
Moody  &  M.  336;  Com,  v.  Kenney,  12  Met. 
235,  237,  46  Am.  Dec.  672;  Blacktcell  Dur- 
fiam  Tobacco  Co,  v.  McElwee,  96  N.  C.  71, 
60  Am.  Rep.  404,  1  S.  E.  676;  Broylea  v. 
IState,  47  Ind.  251.  The  suggestion  in 
Blanchard  v.  Hodgkins,  62  Me.  121,  that 
the  rule  is  changed  by  the  admission  of  the 
parties  to  testify,  is  not  sustained  by  the 
reasons  for  the  exclusion  or  the  modern  au- 
thorities. Blackwell  Durham  Tobacco  Co, 
V.  McElwee,  96  N.  C.  71,  60  Am.  Rep.  404, 
1  S.  E.  676,  and  Broylea  v.  State,  47  Ind. 
251.  Whether  the  evidence  of  the  plaintiff's 
wife  as  to  the  loss  of  her  wedding  ring  had 
any  tendency  to  show  such  ill  will  on  the 
part  of  the  defendant's  wife  toward  the 
plaintiff  or  his  family  as  would  affect  her 
credibility  was  a  question  of  remoteness  de- 
terminable at  the  trial.  The  evidence  im- 
properly admitted  was  upon  a  material  is- 
sue, and  had  a  plain  tendency  to  prejudice 
the  defendant.  For  this  error  the  verdict 
must  be  set  aside. 
Exception  sustained. 

All  concur. 
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EDWARD  THOMPSON  COMPANY. 

AMERICAN  LAW  BOOK  COMPANY,  Appt. 

(122  Fed.  922.) 
1.    A  eopyrflstated   lair   book   1«   not   In- 


fringed by  a  ^nbiieqiient  work    on  the 

same  subject,  where  the  second  author  mere- 
ly collected  all  available  citations,  including 
those  found  In  the  copyrighted  work,  and, 
after  examining  the  text-books  and  opinions, 
used  those  which  he  considered  available  to 
support  his  own  original  text. 


Note. — On  the  question  of  the  right  of  an  I  from  other  sources,  where  he  nses  them  only 
author  to  take  the  citations  from  a  copyrighted  I  as  guides  to  the  books  that  are  cited,  and 
book  In  connection  with  those  which  he  gets  '  makes  his  own  original  investigation  of  those 
62  L.  R.  A. 


608 


United  States  Circuit  Coubt  op  Appeals. 


JULT, 


2.  A  prellmlnarr  Injanctlon  ifvlll  not 
be  aT«-arded  against  the  infringement  of 
a  copyright  where  the  evidence  raises  a  doubt 
whether  complainant  has  not  been  guilty  of 
similar  piracy  to  that  charged  against  de- 
fendant. 

(July  1,  1903.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  of  th«  United  States 
for  the  Southern  District  of  Xew  York 
granting  a  preliminary  injunction  to  re- 
strain infringement  of  copyrights.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Toicnsend,  and 
Coxe,  Circuit  Judges. 

Messrs.  Edmund  Wetmore  and  Au- 
gWkMtum  T.  Gurlits,  for  appellant: 

Complainant  has  no  copyright  in  its 
books,  and  no  standing  in  a  court  of  equity. 

Eliminate  from  complainant's  encyclope- 
dias the  matter  obtained  directly  from  the 
United  States  Digest,  first  series,  United 
States  Digest,  new  services,  and  the  Ameri- 
can Digest  Annuals  and  Century  editions, 
and  copied  into  complainant's  books,  and 
the  matter  taken  from  Jacob's  Fisher's  Di- 
gest, and  nothing  of  complainant's  encyclo- 
pedias that  can  be  sold  as  books  remains. 

When  it  appears  that  complainant  has 
not  the  legal  right  to  sell  the  book,  in  re- 
spect of  the  alleged  copyright  for  the  in- 
fringement of  which  he  sues,  the  cafie  nec- 
essarily fails. 

Brodei'  v.  Zeno  Mauvias  Music  Co.  88  Fed. 
78;  Cary  v.  Faden,  6  Ves.  Jr.  24;  Poplett 
V.  Stockdale,  Ryan  ft  M.  337;  Stockdale  v. 
Omvyhny  5  Barn.  &  C.  173;  Wright  v.  Tallis, 
1  C.  B.  893. 

A  court  of  equity  is  a  court  of  conscience, 
and  those  who  come  into  a  court  of  equity, 
seeking  equity,  must  come  with  pure  hands 
and  a  pure  conscience. 

Manhattan  Medicine  Co.  v.  Wood,  108  U. 
S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436; 
Worden  v.  California  Fig  Syrup  Co.  187  U. 
S.  516,  47  L.  ed.  282,  23  Sup.  Ct.  Rep.  161. 

The  ujse  of  the  citation  of  cases  in  the 
complainant's  books  as  a  guide  to  cases 
to  be  examined  in  the  preparation  of  t\\e 
defendant's  book  was  proper  and  legitimate 
and  in  no  respect  an  infringement  of  com- 
plainant's copyright. 

Mncgillivray,  Copyright,  103;  Pike  v. 
Nicholas,  L.  R.  5  Ch.  263. 

Messrs.  Walter  lArfce  and  Frank  P. 
Pritohard,  for  appellee: 

The  defendant  had  the  right,  in  common 
with  all  the  public,  to  read  and  consult  the 


plaintiff's  books;  it  had  no  right,  in  mak- 
ing up  a  rival  work,  directly  to  appropriate 
the  results  of  the  plaintiff's  labor  aa  shown 
in  its  book,  for  the  purpose  of  saving  a  sim- 
ilar amount  of  labor  on  its  part. 

Callaghan  v.  Myers,  128  U.  S.  617,  32  L, 
ed.  547,  9  Sup.  Ct.  Rep.  177;  Banks  v.  Mc- 
Divitt,  13  Blatchf.  163,  Fed.  Ca«.  Xo.  961; 
List  Puh.  Co.  V.  Keller,  30  Fed.  772;  Far- 
mer V.  Calvert  Lithographing,  E.  rf  M,  Pub. 
Co.  1  Flipp.  228,  Fed.  Cas.  No.  4,651 ;  Amer- 
ican Trotting  Register  Asso.  v.  Gocher,  70 
Fed.  237 ;  West  Pub.  Co.  v.  Latcyers*  Co-op. 
Pub.  Co.  35  L.  R.  A.  400.  25  C.  C.  A.  648. 
51  U.  S.  App.  216,  79  Fed.  756;  Moffatt  v. 
Gill,  86  L.  T.  X.  S.  466. 

Although  two  successive  compilers  of 
auch  a  work  as  a  map  must  necessarily,  if 
accurate,  reach  the  same  result,  it  is  (lear 
that  a  later  publisher  cannot,  on  that  ac- 
count, be  justified  in  sparing  himself  the 
labor  and  expense  of  actual  survey. 

Longman  v.  Winchester,  16  Ves.  Jr.  269; 
Jarroid  v.  Uoulston,  3  Kay  k  J.  708;  Kelly 
V.  Morris,  L.  R,  1  Eq.  697 ;  Morris  v.  Ashhce, 
L.  R.  7  Eq.  34. 

Coze,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  complainant  is  the  publisher  of  two 
encyclopedias;  one  of  American  and  Eng- 
lish Law,  the  other  of  Pleading  and  Prac- 
tice. The  defendant  is  compiling  a  work 
called  the  "Cyclopedia  of  Law  and  Proced- 
ure," two  volumes  of  which  were  published 
when  this  action  was  commenced  in  Decem- 
ber, 1901.  The  complainant  alleges  that 
these  volumes  infringe  its  copyrights. 

The  method  adopted  by  the  complainant 
in  preparing  the  articles  for  its  books  was, 
briefly  stated,  as  follows:  When  a  topic 
was  assigned  to  a  writer,  paragraphs  cut 
from  the  United  States  Digest,  the  American 
Digest,  and  Jacob's  Fisher's  Digest,  bearing 
upon  the  subject  in  question,  were  placed  in 
his  hands.  In  this  way  the  writer,  without 
any  labor  on  his  part,  mental  or  physical, 
had  before  him,  not  only  the  authorities  col- 
lected by  othern,  but  also  the  paragraphs 
written  by  others,  which  were  used  by  him 
in  preparing  his  article.  It  is  alleged  by 
the  defendant  that  all  of  the  digests  thus 
used  were  copyrighted,  and  that  the  copy- 
rights were  infringed  by  the  complainant's 
verbatim  appropriation  of  a  large  number 
of  these  paragraphs,  and  that,  in  any  event, 
having  adopted  the  same  method  which  it 
now  denounces  as  piratical,  the  complain- 


books,  and  independently  preparea  the  material 
that  he  uses  therefrom,  the  above  case  Is  one 
that  Roems  to  have  no  exact  precedent. 

The  declnioD  denying  an  inJiinctloD  apralnst 
Infringement  of  a  copyripht  in  favor  of  one 
whose  copyrighted  work  does  not  appear  to  be 
62  L.  R.  A. 


itself  free  from  the  taint  of  infringement  is 
also  one  of  first  Impression,  although  it  Is  in 
principle  similar  to  the  decisions  found  In  the 
II oft'  to  Joseph  V.  Macowsky.  19  L.  R.  A.  5.3. 
denying  a  remedy  against  infringement  of  a 
fraudulent  or  deceptive  trademarlE. 
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«it  is  not  entitled  to  equitable  relief.  The 
defendant's  method  was  similar  to  that  of 
the  complainant,  except  that  it  obtained 
from  the  owners  of  the  copyrighted  digests 
the  right  to  use  these  works. 

The  only  act  of  the  defendant  which  is 
complained  of  is  this:  Lists  of  all  the 
cases  bearing  upon  a  given  subject,  including 
the  cases  found  in  complainant's  books,  were 
put  in  the  hands  of  the  editor  chosen  to  de- 
velop that  subject.  The  list  of  complain- 
ant's cases  contained  authorities  not  found 
in  the  digests.  The  original  reports  of  these 
cases  were  examined  by  the  editor,  and,  if 
the  cases  were  found  applicable,  they  were 
cited  by  him  in  support  of  his  article;  if 
not,  they  were  rejected.  There  is  no  pretense 
that  a  word  of  the  complainant's  text  has 
been  copied;  in  fact  the  defendant's  editors 
were  not  permitted  to  open  the  complain- 
ant's books.  The  list  of  cases  furnished 
the  editor  was  not  copied  in  the  defend- 
ant's work,  and  the  only  use  made  of  the 
list  was  as  a  guide  to  the  volumes  where  the 
cases  were  reported. 

Briefly  stated,  then,  the  question  is  this: 
Is  a  copyrighted  law  book  infringed  by  a 
subsequent  work  on  the  same  subject  where 
the  only  accusation  against  the  second  au- 
thor is  that  he  collected  all  available  ci- 
tations, including  those  found  in  the  copy- 
righted work,  and,  after  examining  them  in 
text-books  and  reports,  used  those  which 
he  considered  applicable  to  support  his  own 
original  text?  We  are  of  the  opinion  that 
this  question  must  be  answered  in  the  nega- 
tive. The  doctrine  contended  for  by  the 
complainant  extends  the  law  of  copyright 
beyond  its  present  bounds,  and,  if  pushed 
to  its  logical  conclusion,  will  inflict  a  far 
greater  injury  upon  literature  than  it  can 
ever  expect  to  prevent.  If  it  be  held  that 
an  author  cannot  consult  the  authorities  col- 
lected by  his  predecessors,  the  law  of  copy- 
right, enacted  to  promote  the  progress  of 
science  and  useful  arts,  will  retard  that 
progress.  It  will  be  foimd,  upon  examining 
the  reported  cases,  that  there  has  been  a 
finding  of  noninfringement,  unless  it  ap- 
pears that  the  whole  or  a  part  of  the  copy- 
righted work  has  been  copied,  either  in 
hcBC  verba  or  by  colorable  variation. 

In  Pike  v.  Nicholas,  L.  R.  6  Ch.  263,  it 
was  held  that  the  defendant  was  not  per- 
mitted to  copy  a  passage  from  another  au- 
thor directly  from  the  plaintiff's  work,  "but 
having  been  put  on  the  track,  and  having 
looked  at  that  particular  part  of  the  book 
which  the  plaintiff  led  him  to,  he  was  en- 
titled to  make  use  of  every  passage  from 
that  author  which  the  plaintiff  had  made 
use  of." 

In  Morria  v.  Wnght,  L.  R.  5  Ch.  287,  it 
62  L.  R.  A. 


was  decided  that,  if  the  defendant  "used 
the  plaintiff's  book  in  order  to  guide  him- 
self to  the  persons  on  whom  it  would  be 
worth  his  while  to  call,  and  for  no  other 
purpose,  he  made  a  perfectly  legitimate  use 
of  the  plaintiff's  book." 

In  the  case  of  Moffatt  v.  Oilh  86  L.  T.  N. 
S.  465,  which  the  complainant  quotes  with 
approval,  infringement  was  found  because 
it  was  abundantly  shown  that  "not  only  have 
the  quotations  in  substance  been  taken,  but 
the  letter  press  connecting  them  has  also 
in  substance  been  taken  in  a  great  many 
instances  and  particularly  in  the  character 
sketches."  The  court,  however,  expressly 
recognizes  the  right  of  a  subsequent  author 
to  do  what  the  defendant  in  the  case  at 
bar  has  done.  In  speaking  of  the  cases 
relating  to  directories  the  court  says:  "You 
cannot,  where  another  man  has  compiled  a 
directory,  simply  take  his  sheets  and  re- 
print them  in  your  own.  You  are  entitled, 
taking  the  sheets  with  you,  to  go  and  see 
whether  the  existing  facts  concur  with  the 
description  in  the  sheets,  and  if  you  do  that 
you  may  publish  the  result  as  your  own." 

To  the  same  effect  are  List  Pub,  Co,  v.  Kel- 
ler, 30  Fed.  772 ;  J  an  old  v.  Houlston,  3  Kay 
&  J.  708;  Simms  v.  Stanton,  75  Fed.  6; 
Macgillivray,  Copyright,  103;  Mead  v.  West 
Pub.  Co.  80  Fed.  380. 

Counsel  for  complainant,  in  order  to  il- 
lustrate their  position,  put  the  following 
question:  "Suppose  the  author  of  a  dic- 
tionary of  quotations  inserts  after  each  quo- 
tation, as  is  customary,  the  book  and  page 
of  the  original  author,  will  it  be  contended 
that  the  compiler  of  a  subsequent  book  of 
quotations  could  have  his  clerk  copy  a  list 
of  all  the  references  contained  in  the  first 
author's  book  without  copying  the  quota- 
tions, and  could  then  go  to  the  original  au- 
thors and  copy  the  quotations  found  at  the 
pages  indicated  by  the  references?  Yet  he 
would  have  an  undoubted  right  to  do*  this  if 
the  contention  in  the  appellant's  brief  is 
sound." 

Assuming  that  the  question  is  answered  in 
the  negative,  we  do  not  think  the  conclu- 
sion follows.  It  may  very  well  be  that  the 
second  compiler  would  not  be  permitted  to 
copy  the  quotations,  and  for  the  reasons  sug- 
gested by  Lord  Collins  in  Moffatt  v.  Oill, 
86  L.  T.  N.  S.  465.  He  says:  "That  [the 
defendant's  contention]  leaves  out  the  whole 
merit;  the  felicity  of  the  quotation;  its 
adaptability  to  a  particular  end;  its  illus- 
tration of  a  particular  characteristic.  All 
those  things  enter  into  the  choice  of  one 
quotation  as  apart  from  another.  That  is 
a  process  which  may  involve  gifts  both  of 
knowledge  and  intelljgi-nce." 

The  difficulty  with  the  counsel's  hypothec [g 
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sis  is  that  the  case  stated  is  not  the  case 
made  by  the  proof?.  The  defendant  has  not 
copied  a  sentence  or  a  word  from  the  com- 
plainant's book  and,  of  course,  has  not  ap- 
propriated the  skill  and  taste  of  the  com- 
plainant in  selecting  or  arranging  quota- 
tions or  any  other  matter.  If,  in  the  case 
put,  the  subsequent  compiler  had  simply 
made,  in  connection  with  other  lists,  a  na- 
ked list  of  the  authors  quoted,  it  cannot 
be  doubted  that  he  would  have  the  right  to 
select  from  their  works  such  quotations  as 
he  desired. 

It  is  well  known  that  Alotley  produced 
his  great  work  after  years  of  patient  re- 
search among  the  original  archives  pre- 
served at  The  Hague  and  other  European 
capitals  and  that  he  brought  to  light  and 
translated  documents  which  "had  lain  dor- 
mant for  centuries.  The  data  thus  collected 
enabled  him  to  tread  an  almost  undiscovered 
path  of  history.  But  can  it  be  contended 
that  a  subsequent  historian  of  the  Neth- 
erlands would  be  debarred  from  consulting 
the  same  sources  of  information  because  he 
was  guided  to  them  by  a  list  made  up  from 
Motley's  footnotes?  It  is  thought  not.  The 
literature  of  the  law  as  it  exists  to-day  is 
the  result  of  evolution.  Each  author  has 
had  the  benefit  of  all  that  preceded  him, 
and  has  thus  been  able  to  add  something 
to  the  common  fund  intended  to  lighten  the 
labors,  of  the  profession.  It  would  be  a  se- 
rious blow  to.  jurisprudence  were  the  rule 
enunciated  that  the  author  of  a  law  book 
is  precluded  from  taking  a  list  of  authori- 
ties cited  by  a  previous  writer  on  the  same 
subject  and  making  an  independent  examin- 
ation of  them.  Individuals  might  profit 
but  the  development  of  legal  science  would 
be  hampered  by  such  a  rule, — a  rule  not 
of  advancement,  but  of  retrogression. 

The  defendant  asserts  that  in  no  circum- 
stancf  can  the  preliminary  injunction  be 
upheld,  for  the  reason  that  the  complainant 
has  been  guilty  of  a  much  more  flagrant 
piracy  than  that  charged  against  the  defend- 
ant, and  that,  therefore,  the  complainant 
has  no  place  in  a  court  where  clean  hands 
and  "a  conscience  void  of  offense"  are  re- 
quired. 

In  order  to  establish  this  infringement  the 
defendant  has  presented  to  the  court  a 
volume  entitled  "Pointers  to  Complainant's 
Infringements,"  which  contains  a  large  num- 
ber of  instances  of  alleged  piracy.  This  ex- 
hibit we  are  not  at  liberty  to  consider 
for  the  reason  that  it  was  not  served  in 
time  and  is  no  part  of  the  record.  But, 
irrespective  of  this  exhibit,  the  affidavits 
describing  the  method  pursued  by  complain- 
ant's editors  distinctly  charge  that  they  not 
only  used,  but  actually  copied,  paragraphs 
and  syllabi  from  the  copyrighted  works  of 
62L.R.A. 


the  West  Publishing  Company  and  other 
publishers.  This  charge  has  not  been  de- 
nied, but  an  attempt  has  been  made  in  the 
brief  to  excuse  and  palliate  it.  That  there 
have  been  instances  of  piracy  is,  in  sub- 
stance, admitted  in  the  complainant's  brief 
where  it  is  said:  "While  it  is  undoubtedly 
I  rue  that  among  the  large  number  of  writ- 
ers employed  by  it,  some  may  have  been 
found  who,  through  incompetence  or  care- 
lessness, or  a  desire  to  save  labor,  have  used 
the  language  found  in  digests  or  reports  in- 
stead of  their  own,  it  is  very  clear  from 
the  affidavits  that  the  plaintiff*s  work  ha» 
been  made  up  from  a  study  of  the  original 
opinions,  the  digests  being  used,  as  it  wa» 
proper  that  they  "should  be  used,  as  books 
of  reference  to  find  opinions." 

We  do  not  intend  to' pass  upon  the  ques- 
tion of  complainant's  infringement  as  pre- 
sented by  the  exhibit  referred  to,  for  the 
reason  that  the  complainant  has  had  no 
opportunity  to  meet  the  charge.  We  see, 
however,  no  escape  from  the  conclusion  that, 
if  the  defendant  is  an  infringer,  so  is  the 
complainant,  for  their  methods  in  examining 
the  authorities  cited  in  prior  copyrighted 
works  are  substantially  identical.  For  the 
reasons  before  given,  we  do  not  think  that 
the  complainant's  acts,  when  limited  to  the 
use  of  the  cases  cited  in  the  copyrighted 
digests,  sustain  the  charge  of  infringement. 
Indeed,  it  would  seem  quite  impossible  to 
compile  an  encyclopedia,  which  includes  a 
general  survey  of  antecedent  knowled^, 
without  doing  exactly  what  both  parties  did 
in  this  regard.  But  if  it  were  piracy  in  one 
it  was  piracy  in  the  other,  and  a  literary 
pirate  is  not  entitled  to  consideration  in  & 
court  of  equity.  Consistency  requires  that 
the  defendant  should  not  be  punished  for 
doing  that  which  the  complainant  does  with 
perfect  impunity.  An  author  who  has  pi- 
rated a  large  part  of  his  work  from  others 
is  not  entitled  to  have  his  copyright  pro- 
tected. This  proposition  is  well  stated  In 
complainant's  work  as  follows:  "When  it 
is  said  that  a  mere  new  disposition  of  exist- 
ing materials  may  be  original,  this  must 
be  taken  with  the  limitation  that  the  ma- 
terials are  such  as  may  be  lawfully  used; 
there  can  be  no  protection  for  that  which  is 
itself  a  piracy."  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  530. 

In  Cary  v.  Faden,  5  Ves.  Jr.  24,  Lord  El- 
don  said:  "What  right  had  the  plaintiff 
to  the  original  work?  If  I  was  to  do 
strict  justice,  I  should  order  the  defendants 
to  take  out  of  their  book  all  they  have  taken 
from  the  plaintiff,  and,  reciprocally,  the 
plaintiff  to  take  out  of  his  all  he  has 
taken  from  Patterson.  I  think  the  plaintiff 
may  be  contented  that  ^a- bill  is  .not  filed 
against  him."  Digitized  by  VjOOQIC 
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It  is  stated  in  the  defendant's  brief  that 
the  precise  question  has  not  been  decided  in 
this  country,  and  the  court  has  been  un- 
able to  find  such  an  authority,  although  the 
point  was  presented  in  Banks  v.  McDivitt, 
13  Biatchf.  163,  Fed.  Cas.  No.  961,  and 
Judge  Shipman  intimated,  at  page  169,  that 
the  defendant's  position,  if  supported  by  the 
facts,  would  be  sound  in  law.  Upon  the 
general  proposition  that  equity  will  refuse 
its  aid  to  a  suitor  who  has  himself  been 
guilty    of    the    same    inequitable    conduct 


which  he  denounces  in  others,  see  Manhat- 
tan Medicine  Co.  v.  Wood,  108  U.  S.  218, 
27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436;  Hilson 
Co,  V.  Foster,  80  Fed.  896,  901,  and  cases 
cited. 

Without  intending  to  decide  the  question 
of  complainant's  infringement,  we  think 
sufficient  doubt  is  presented  by  the  evidence 
properly  before  the  court  to  warrant  the 
refusal  of  a  preliminary  injunction. 

It  follows  that  the  order  should  be  re- 
vei'sedf  with  costs. 


NEW  YORK  COURT  OF  APPEALS. 


Herbert  J.  RICE,  Appt,, 

V. 

EUREKA  PAPER  COMPANY,  Bespt. 
(174  N.  T.  385.) 

That  repairs  promliied  bjr  an  employer 
to  be  nia«1e  upon  a  defective  machine 
when  the  mill  i/vmm  iihnt  down  for  re- 
pairs "the  fore  part  of  the  following  week" 
had  not  been  made  by  Wednesday  does  not  de- 
prive an  employee,'  who  complained  of  the  de- 
fective condition  of  the  machine,  of  the  bene- 
fit of  the  rule  that  an  employee  who  continues 
work  in  reliance  on  the  master's  promise  to 
repair  does  not  assume  the  risk  of  defects  dur- 
ing the  reasonable  time  allowed  for  making 
the  repairs. 

(April  9,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  Oswego  County 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  C.  Sargent^  for  appellant: 

The  defendant  was  guilty  of  negligence. 

If  the  machine  furnished  by  the  master  is 
not  a  reasonably  safe  one  the  servant  has  a 
right,  under  the  law,  to  demand  one  that  is 
reasonably  safe,  regardless  of  what  might 
be  necessary  for  the  master  to  do,  in  order 
to  meet  the  requirement  of  the  law. 

Rndman  v.  Haherstro,  17  N.  Y.  S.  R.  497, 
1  X.  y.  Supp.  561,  Affirmed  in  119  N.  Y.  659, 
23  N.  E.  1150;  Thomas,  Neg.  p.  746;  Ben- 
sing  V.  isteinuay  d  Sons,  101  N.  Y.  547,  5 
K.  E.  449;  Laning  v.  Neic  York  C.  R.  Co.  49 
N.  Y.  521,  10  Am.    Rep.    417;    Corcoran   v. 


Note. — As  to  rights  of  servant  who  continues 
work  on  faith  of  master's  promise  to  remove  a 
specllic  cause  of  danger,  see  also  IllinoiH  Steel 
Co.  V.  Mann  (111.)  40  L.  R.  A.  781,  and  note, 
and  Albrecht  v.  Chicago  &  N.  W.  R.  Co.  (Wis.) 
r.3  L.  R.  A.  e53. 
62  L,  R.  A. 


Holbrooh,  59  N.  Y.  517,  17  Am.  Rep.  309; 
Cone  V.  Delaicare,  L.  d  W.  R,  Co.  81  N.  Y. 
206,  37  Am.  Rep.  491. 

The  plaintilT  did  not  assume  the  risk,  nor 
was  he  guilty  of  contributory  negligence  by 
continuing  at  work,  under  the  promise  to 
repair. 

The  existence  of  a  promise  to  repair,  by 
the  master,  successfully  rebuts  the  usual 
presumption  of  law,  that  the  sei-vant  has 
undertaken  to  assume  the  risk;  and,  thei'e- 
fore,  between  the  time  of  making  such  prom- 
ise and  the  time  for  its  fulfilment,  and  for 
a  reasonable  length  of  time  thereafter,  the 
risk  is  assumed  by  the  master,  and  not  by 
the  servant. 

Cooley ,  Torts,  2d  ed.  pp.  559,  560 ;  Shearm. 
&  Redf .  Neg.  5th  ed.  p.  372 ;  Bailey,  Master's 
Liability  for  Injuries  to  Servant,  p.  207; 
Dresser,  Employers'  Liability  to  Servants,  $ 
115,  p.  583;  2  Thomp.  Neg.  p.  1009;  Whit- 
taker's  Smith,  Neg.  p.  172;  Barrows,  Neg.  p. 
120;  Wood,  Mast.  &  S.  S  380,  p.  753; 
Hough  v.  Texas  d  P.  R.  Co.  100  U.  S.  226, 
25  L.  ed.  617;  Svcift  d  Co,  v.  O'Neill,  187 
111.  337,  58  N.  E.  416;  Ferriss  v  Berlin 
Mach,  Works,  90  Wis.  541,  63  N.  W.  234; 
Stoutenburgh  v.  Doic,  O.  H.  Co.  82  Iowa, 
179,  47  N.  W.  1030;  Roux  v.  Blodgett  d  D, 
Lumber  Co.  85  Mich.  519,  13  K  R.  A.  728, 
48  N.  W.  1092 ;  Snowberg  v.  NelsonSpenoer 
Paper  Co.  43  Minn.  532,  46  N.  W.  1131; 
Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St. 
148,  48  Am.  Rep.  669;  Conroy  v.  Vulvan 
Iron  Works,  02  Mo.  35;  Patterson  v.  Pitts- 
burg d  C.  R.  Co.  76  Pa.  389,  18  Am.  Rep. 
412;  Gulf,  C.  d  8.  F,  R.  Co.  v.  Donnelly,  70 
Tex.  371,  8  S.  W.  52;  Harris  v.  Hewitt,  64 
Minn.  54,  (w  N.  W.  1085;  Burlington  d  C.  R, 
Co.  v.  Liehe,  17  Colo.  280,  29  Pac.  H.^; 
Counsell  v.  Hall,  145  Mass.  468,  14  N.  E. 
530;  Holmes  v.  Worihington,  2  Post.  A  P. 
538 ;  Holmes  v.  Clarke,  6  Hurlst.  &  N.  367 ; 
Healy  v.  Ryan,  25  N.  Y.  Week.  Dig.  23,  Af- 
firmed in  116  N.  Y.  657,  22  N.  E.  1130;  , 
Dowd  V.  Sew  York,  O.  d  W.  R.  Co.  170  l^lC 


618 


New  Yobk  Coubt  of  Appeaxb. 


Apr.» 


Y.  468,  63  N.  E.  541 ;  Hatoley  v.  Northern 
C.  R.  Co.  82  N.  Y.  370. 
Messrs,  Hanoook,  Hogan,   ic  Devine, 

for  respondents: 

The  riak  incident  to  the  service  and  op- 
erating the  machine  being  obvious  and  un- 
derstood by  the  plaintiff,  he  must  be  held 
to  have  assumed  it,  and  defendant  is,  as  a 
matter  of  law,  exempt  from  liability. 

Hickey  v.  Taaffe,  106  N.  Y.  26,"  12  N.  E. 
286;  Buckley  v.  Gutta  Percha  d  Rubber 
Mftj.  Co.  113  N'.'Y.  540,  21  N.  E.  717;  Crown 
V.  Orr,  140  N.  Y.  450,  35  N.  E,  648;  Knisley 
V.  Pratt,  148  N.  Y.  373,  32  L.  R.  A.  367,  42 
N.  E.  930 ;  Monzi  v.  Fricdline,  33  App.  Div. 
217,  63  N.  Y.  Supp.  482;  Farrell  v.  Tatli^m, 
30  App.  Div.  319,  55  N.  Y.  Supp.  199; 
Cmieleivski  v.  MoUenhauer  Sugar  Ref.  Co. 
11  App.  Div.  Ill,  42  N.  Y.  Supp.  930. 

The  plaintiff  in  accepting  service  upon  the 
machine,  took  the  risk  of  the  apparent  per- 
ils incident  to  its  use  in  its  then  condition, 
and  defendant  was  not  called  upon  to  make 
any  alterations  to  secure  greater  safety. 

Rickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  .E. 
286;  Sweeney  v.  Berlin  d  J,  Envelope  Co. 
101  N.  Y.  620,  54  Am.  Rep.  722,  6  N.  E. 
368 ;  Gibson  v.  Erie  R.  Co.  63  N.  Y.  452,  20 
Am.  Rep.  652 ;  DeForest  v.  Jewett,  88  N.  Y. 
264 ;  Shaw  v.  Sheldon,  103  N.  Y.  067,  9  N. 
E.  183 ;  Bajus  v.  Syracuse,  B.  d  N.  T.  R.  Co. 
103  N.  Y.  318,  57  Am.  Rep.  723,  8  N.  E.  529. 

Even  assuming  that  a  promise  was  made 
by  the  defendant  to  place  a  shifter  upon  the 
machine,  the  risk  assumed  by  the  plaintiff 
waa  not  suspended,  and  plaintiff  was  guilty 
of  contributory  negligence. 

Sweeney  v.  Berlin  d  J.  Envelope  Co.  101 
N.  Y.  523,  54  Am.  Rep.  722,  5  N.  E.  358; 
Hannigan  v.  Smith.  28  App.  Div.  176,  50 
N.  Y.  Supp.  845:  McCarthy  v.  Washburn, 
42  App.  Div.  252,  58  N.  Y.  Supp.  1125; 
Spencer  v.  Worthington,  44  App.  Div.  496, 
60  N.  Y.  Supp.  873;  Marsh  v.  Chickering, 
101  N.  Y.  396,  5  N.  E,  50. 

Even  though  a  promise  be  made  which 
does  suspend  the  risk,  it  is  suspended  only 
while  the  promise  is  running,  and  the  prom- 
ise must  be  the  inducement  that  led  the  ser- 
vant to  continue  work. 

Burlington  d  C.  R.  Co.  v.  Liehe,  17  Colo. 
286,  29  Pac.  175;  Standard  Oil  Co.  v.  Hel- 
mick,  148  Ind.  460,  47  N.  E.  14;  McFarlan 
Carriage  Co.  v.  Potter  (Ind.)  52  X.  E.  209; 
Wilso^i  V.  Winona  d  St.  P.  R.  Co.  37  Minn. 
326,  33  N.  W.  90S ;  20  Am.  &  Eng.  Enc.  I^w, 
p.  128;  Lewis  v.  Ncto  York  d  N.  E.  R.  Co. 
153  Mass.  73,  10  L.  R.  A.  513,  26  X.  E.  431. 

The  absence  of  a  shifter  upon  this  rag 
cutter  was  not  the  proximate  cause  of  plain- 
titf's  injury,  and  whether  its  presence  would 
have  prevented  the  injury  is  pure  specula- 
tion and  gue.ss-work. 

Tliere  can  be  no  conflict  as  to  the  scien- 
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tific  fact  that  such  a  machine  could  not  be 
stopped  instantly  or  immediately  by  any 
device,  when  we  consider  the  speed  with 
which  it  was  run,  the  weight  of  the  balance 
wheels,  and  the  size  of  the  belt  that  was 
running  it.  In  such  case  this  court  will 
still  exercise  jurisdiction,  and  review  and  re- 
verse if  justice  requires. 

Hudson  V.  Rome,  W.  d  0.  R.  Co.  145  N. 
Y.  408,  40  N.  E.  8;  Bond  v.  Smith,  113  N. 
Y.  378,  21  N.  E.  128;  Pauley  v.  Steam 
Gauge  d  Lantern  Co.  131  N.  Y.  90,  15  L.  R. 
A.  194,  29  N.  E.  999;  Linkauf  v.  Lombard^ 
137  N.  Y.  417,  20  L.  R.  A.  48,  33  N.  E.  472; 
Uemmens  v.  Nelson,  138  N.  Y.  517,  20  L.  R. 
A.  440,  34  N.  E.  343;  Laidlaw  v.  Sage,  158 
N.  Y.  73,  44  L.  R.  A.  216,  52  N.  E.  679;  Rid^ 
er  Y.  Syracuse  Rapid  Transit  R.  Co.  171  N. 
Y.  139,  58  li.  R,  A.  125,  63  N.  E.  836. 

The  injury  was  the  result  of  an  unforeseen 
accident,  not  one  that  could  have  been  rea- 
sonably anticipated  by  the  defendant,  and 
plaintiff  cannot  recover. 

Buckley  V.  Outta  Percha  d  Rubber  Mfg. 
Co.  113  N.  Y.  540,  21  N.  E.  717;  Ayers  v. 
Rochester  R.  Co.  166  N.  Y.  104,  50  N.  E. 
960;  Cleveland  v.  Neio  Jersey  S.  B.  Co.  125 
N.  Y.  300,  26  N.  E.  327. . 

Werner,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff 
through  defendant's  alleged  negligence.  The 
facts  which  for  the  purposes  of  this  appeal 
must  be  taken  as  true  are  briefly  as  follows: 
In  April.;  1900,  and  for  a  number  of  vean 
prior  thereto,  the  defendant  was  engaged  in 
the  manufacture  of  paper  in  its  mill  located 
at  Oswego  Falls,  New  York.  As  part  of  its 
equipment,  it  had  a  machine  known  as  a 
"rag  cutter,"  which  was  on  the  second  floor 
of  the  mill,  almost  directly  over  the  main 
power  shaft,  which  extended  through  the 
first  story  of  the  building,  near  the  ceiling. 
This  rag  cutter,  roughly  described,  consisted 
of  a  feed  table  about  3  feet  long,  one  end  of 
which  connected  with  a  large,  slowly  revolv- 
ing cylinder,  \^ith  teeth  or  spikes  upon  ita 
circumference.  Underneath  this  cylinder 
was  a  stationary  plate,  and  behind  this  an 
arrangement  of  rapidly  revolving  knives. 
The  rags,  rope,  and  other  materials  to  be 
cut  up  were  fed  into  the  machine  by  the  op- 
erator, who  stood  at  the  end  of  the  feed 
table.  As  this  material  reached  the  spiked 
cylinder,  it  was  drawn  in  and  subjected  to 
pressure,  which  brought  it  into  contact  with 
the  knives,  where  it  was  cut  into  small 
fragments.  Near  the  end  of  the  axle  or 
shaft  of  this  machine,  but  beyond  the  reach 
of  the  operator  when  standing  at  his  posi- 
tion in  front  of  the  feed  table,  were  two  pul- 
leys,—one  tightE)i|fe§e(Pl)^4j«>09e>  and  both 
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covered  by  a  box.  On  the  power  shaft  in  the 
lower  story  there  were  also  two  pulleys  sim- 
ilarly arranged.  These  two  sets  of  pulleys 
were  connected  by  a  belt,  which,  when  on  the 
tight  pulleys,  transmitted  the  power  from 
the  main  shaft  to  the  rag  cuttef,  and  set 
it  in  motion.  Thq  only  way  in  which  this 
machine  could  be  stopped,  in  the  room  where 
it  was  located,  was  to  lift  the  cover  or  box 
from  the  pulleys  on  the  machine's  axle,  and, 
witli  a  stick  to  guide  the  belt  from  the  tight 
pulley  to  the  looee  one;  and  in  starting  the 
machine  this  process  was,  of  course,  re- 
versed. If  the  power  was  to  be  shut  off  at 
the  main  shaft,  that  was  done  on  the  floor 
below,  by  means  of  a  longer  stick,  with 
which  the  belt  was  shifted  to  the  loose  pul- 
ley on  the  power  shaft.  Beycmd  these  con- 
trivances there  were  no  means  by  which  the 
machine  could  be  stopped  when  the  power 
shaft  was  in  operation.  Belt  shifters  and 
belt  tighteners  were  then  in  common  use  in 
other  mills  upon  machines  of  this  charac- 
ter, and  by  their  use  an  operator  could, 
without  leaving  his  position,  stop  his  ma- 
chine almost  instantly.  Defendant  then  had 
in  its  mill  a  belt  tightener  which  had  been 
made  for  this  machine,  but  which,  for  some 
unexplained  reason,  had  not  been  used.  On 
the  4th  day  of  April,  1900,  while  the  plain- 
tiff was  engaged  in  feeding  this  machine,  his 
right  hand  became  entangled  in  a  mesh  of 
string,  and  was  being  draxi'n  slowly  toward 
the  spiked  cylinder.  In  attempting  to  dis- 
engage it,  the  other  hand  was  also  caught 
in  the  mesh,  and  both  were  drawn  to  the 
cylinder  and  upon  the  knives,  where  they 
were  so  mangled  that  the  right  hand  was 
utterly  destroyed,  and  the  left  one  was  anni- 
hilated, with  the  exception  of  a  small  por- 
tion of  the  palm  and  a  single  finger.  At 
this  time  the  plaintiff  had  been  employed  by 
the  defendant  for  nearly  eighteen  months, 
and  had  been  operating  this  machine  for 
over  a  year.  He  was  forty  years  of  age,  or- 
dinarily bright,  and  fully  understood  the 
construction  and  operation  of  tliis  machine. 
He  knew  that  a  belt  tightener  had  been 
made  for  it,  but  not  used,  and  he  was  aware 
of  the  danger  incident  to  the  operation  of 
the  machine  without  either  a  belt  shifter  or 
a  belt  tightener.  This  is  clearly  established 
by  his  testimony  to  the  effect  that,  on  the 
Saturday  night  preceding  the  Wednesday  on 
which  he  was  injured,  he  told  defendant's 
treasurer  that  the  machine  ought  to  be  pro- 
vided with  a  shifter,  and  that  he  would  quit 
if  one  was  not  put  on.  He  says  that  the 
treasurer  then  told  him  the  mill  would  be 
shut  down  for  other  repairs  the  fore  part 
of  the  following  week,  and  while  shut  down 
they  would  put  on  a  shifter  or  a  tightener, 
and  that,  relying  upon  this  promise,  he  con- 
tinued work  until  he  was  injured. 
62  L.  R.  A. 


l^pon  these  facts  two  propositions  are  so 
clearly  established  that  they  are  practically 
conceded.  The  first  is  that  the  defendant, 
as  employer,  furnished  to  the  plaintiff,  as 
its  employee,  a  machine  that  was  not  rea- 
sonably safe,  because  it  lad.  <!d  the  necessary 
appliance  to  stop  it  quickly  in  case  of  acci- 
dent. The  second  is  that  the  plaintiff,  by 
accepting  employment  upon  this  machine 
with  full  knowledge  of  its  defects  and  dan- 
gers, voluntarily  assumed  the  risks  incident 
thereto :  and  this  is  equally  true  whether  we 
regard  the  machine  as  lacking  in  improved 
appliances  which  the  defendant  was  under 
no  legal  obligation  to  adopt,  or  as  defective 
in  respect  of  repairs  which  it  was  the  de- 
fendant's duty  to  make.  If  there  were  noth- 
ing further  in  the  case,  the  bare  statement . 
of  these  two  propositions  would  conclusively 
bar  plaintiff's  claim  for  damages.  But  we 
must  assume,  for  the  purposes  of  this  ap- 
peal, that  there  was  a  promise  on  the  part 
of  the  employer  to  remedy  the  defects  in  the 
machine,  in  reliance  upon  wbich  promise  the 
employee  remained  at  work,  instead  of  quit- 
ting as  he  had  threatened  to  do.  This  is  the 
point  upon  which  the  case  turns.  The  plain- 
tiff testified  that  on  the  Saturday  night  be- 
fore the  accident  he  told  the  treasurer  of 
the  defendant  that  this  machine  ought  to 
have  a  shifter  or  tightener  on  it,  and  that 
he  would  quit  work  unless  one  was  put  on. 
He  says  that  the  treasurer  told  him  the 
mill  would  be  shut  down  for  other  repairs 
the  fore  part  of  the  next  week,  and  while  it 
was  shut  down  they  would  put^on  a  shifter 
or  a  tightener.  The  plaintiff  further  says  he 
believed  this  and  relied  upon  it  or  he  would 
not  have  remained  at  work.  He  did  stay, 
and  on  the  Wednesday  of  the  "next"  week, 
before  the  mill  w^as  shut  down  or  a  shifter 
or  tightener  put  on  the  machine,  he  was  in- 
jured as  described.  Upon  this  evidence  the 
plaintiff  contends  that  the  assumption  of 
risk  which  would  ordinarily  bar  his  right  of 
action  was  suspended  during  the  running 
of  the  promise  to  repair,  and  for  a  reason- 
able time  after  the  period  when  it  was  to 
be  fulfilled.  The  defendant  meets  this  argu- 
ment with  the  assertion  that  such  a  promise, 
if  made,  cannot  suspend  or  shift  the  risk  as- 
sumed by  the  employee,  because  it  was  a 
promise  not  to  be  performed  at  once,  but  at 
a  future  time;  that  during  the  interim  be- 
tween the  promise  and  the  time  for  its  ful- 
filment, and  for  a  reasonable  period  there- 
after, the  plaintiff  remained  at  work  as 
much  at  his  own  risk  as  before  the  promise 
x^-tis  made,  becau<?e  he  knew  it  was  not  to  be 
fulfilled  at  once,  but  at  a  later  and  specified 
time.  The  narrow  and  concrete  question 
presented  by  these  conflicting  claims  is 
whether  such  a  promise  at  once  absolves  the 
employee  from  the  rikk  which  he  had  there- 
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tofore  voluntarily  assumed,  or  whether  the 
risk  is  continued  until  the  time  when  the 
master's  promise  to  repair  is  to  be  fulfilled. 
Before  proceeding  to  analyze  the  promise 
upon  which  plaintiff's  cause  of  action  and 
defendant's  liability  depend,  let  us  consult 
the  text-M'riters  and  the  reported  decisions 
upon  the  subject. 

Judge  Cooley,  in  his  work  on  Torts  (pp. 
650,  560),  says:  *'If  the  ser\'ant,  having  a 
right  to  abandon  the  service,  because  it  is 
liangerous,  refrains  from  doing  so  in  conse- 
quence of  assurances  that  the  danger  shall 
be  removed,  the  duty  to  remove  the  danger 
is  manifest  and  imperative,  and  the  master 
is  not  in  the  exercise  of  ordinary  care  un- 
less or  until  he  makes  his  assurances  good. 
Moreover,  the  assurances  remove  all  ground 
for  the  argument  that  the  servant,  by  con- 
tinuing the  employment,  engages  to  assume 
its  risk.  So  far  as  the  particular  peril  is 
concerned,  the  implication  of  law  is  rebut- 
ted by  the  giving  and  accepting  of  the  as- 
suimnce,  for  nothing  is  plainer  or  more  rea- 
sonable than  that  parties  may  and  should, 
"where  pi^rtical,  come  to  an  understanding 
between  themselves  regarding  matters  of 
this  nature."  Judge  Thompson,  in  his  work 
on  Negligence  (vol.  2,  p.  1009),  thus  states 
the  rule:  "But  a  servant  does  not,  by  mere- 
ly continuing  in  the  serv'^ice  after  knowledge 
of  defects  in  the  machine  which  he  is  obliged 
to  use,  assume  the  risks  attendant  upon  the 
use  of  such  machinery.  Such  a  result  only 
follows  where  he  continues  in  the  service 
without  objection  or  protest,  or  without  be- 
ing induced  1}y  his  master  to  believe  that  a 
change  will  be  made.  If  the  master  has 
promised  to  remedy  the  defect,  or  has  held 
out  other  like  inducements  to  the  servant 
to  remain  in  the  service,  the  mere  fact  of 
his  having  remained  in  the  service  will  not 
of  itself,  .  .  .  exonerate  the  master 
from  liability.  ...  If  the  servant,  af- 
ter acquiring  knowledge  of  the  defect,  com- 
plains of  it  to  the  master,  and  the  master 
assures  him  that  it  will  be  repaired  in  a 
reasonable  time,  he  will  not  be  presumed  to 
have  waived  the  defect  by  remaining  for 
such  reasonable  length  of  time  in  the  ser- 
vice." Other  well-known  text-writers  state 
the  rule  in  substantially  similar  terms.  1 
Shoarm.  &  Redf.  Neg.  5th  ed.  S  215,  p.  372; 
Bailey,  Master's  Liability  for  Injuries  to 
Servant,  p.  207 ;  Dresser,  Employers'  Lia- 
bility for  Injuries  to  Servants,  §  115,  p. 
583;  Whittaker's  Smith,  Neg.  p.  172;  Bar- 
ro\^s,  Neg.  p.  120;  Wood,  Mast.  &  S.  p.  753. 
§  380.  The  following  English  authorities 
support  the  doctrine  laid  down  by  the  text- 
writers  above  cited:  Holmes  v.  Worthing- 
tOHy  2  Fost.  &  F.  533,  is  to  the  effect  that  if 
a  servant  complains  of  the  defect,  and  the 
master  promises  to  repair  it,  the  servant 
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will  not  be  defeated  merely  because,  relying 
on  the  promise,  he  continues  to  work.  In 
Holmes  v.  Clarke,  6  Hurlst.  &  N.  357,  it  was 
held  that  there  may  be  many  cases  where  a 
sen'ant  can  reasonably  incur  the  risk  of 
working  on  defective  appliances  instead  of 
abandoning  the  service;  and  if  the  servant 
complains  of  the  defect  to  his  master,  and 
the  master  promises  to  repair  it,  it  must  be 
considered  that  the  master  takes  upon  him- 
self the  responsibility  of  any  accident  that 
may  occur. 

The  United  States  Supreme  Court  and 
many  of  the  state  courts  have  also  applied 
the  same  doctrine  to  a  great  variety  of 
cases.  In  Hough  v.  Texas  d  P.  R.  Co.  100 
U.  S.  225,  25  L.  ed.  617,  the  defendant  made 
use  of  an  engine  having  a  defective  pilot. 
Plaintiff's  intestate,  the  employee,  had  been 
aware  of  the  defect  for  some  time.  He  had 
complained  of  its  condition  to  the  defend- 
ant's foreman.  A  npw  pilot  had  been  made, 
but,  by  reason  of  the  negligence  of  the  de- 
fendant, it  was  not  put  on  the  engine.  Up- 
on these  facts  the  Supreme  Court,  in  an 
opinion  by  Mr.  Justice  Harlan,  approved  the 
rule  as  stated  by  Judge  Cooley.  In  Illinois 
there  are  many  cases  illustrating  the  rule. 
In  t^vcift  <£  Co,  V,  O'Kcill  187  111.  337,  58  N. 
£.  410,  it  was  held  that  a  servant  did  not 
assume  a  risk,  under  a  promise  to  repair, 
where  the  master  failed  to  place  proper  and 
suitable  lights  in  the  premises,  although 
the  -servant  knew  of  such  condition.  The 
court  distinctly  etated  that,  where  a  master 
makes  a  proniise  to  repair,  he,  and  not  the 
servant,  assumes  the  risk  between  the  time 
of  the  proniise  and  the  time  for  its  fulfil- 
ment, and  for  a  reasonable  length  of  time 
afterwards.  To  the  same  effect  are  Missouri 
Furnace  Co.  v.  Abend,  107  III.  44,  47  Am. 
Rep.  425;  Weber  Wagon  Co.  v.  Kehl,  40  111. 
App.  584,  Affirmed  in  139  111.  644,  29  N.  E. 
714;  Swift  d  Co.  v.  Madden,  165  111.  41,  45 
N".  E.  979;  Chicago  Anderson  Pressed  Brick 
Co.  V.  SobkoviaJ:',  148  111.  578,  36  N.  E.  572: 
[llinois  Steel'  Co.  v.  Mann.  170  III.  200,  40 
L.  R.  A.  781,  48  N.  E.  417,  and  Donley  v. 
Donghei-iy,  174  III.  582,  51  N.  E.  714.  So 
in  Wisconsin  the  rule  was  appro\-ed  in  Fer- 
ris8  V.  Berlin  Mach.  Works,  90  Wis.  541,  63 
N*.  W.  234,  and  in  Iowa  in  the  cases  of 
Stoutenburgh  v.  Dow,  G.  H.  Co.  82  Iowa. 
179,  47  N.  W.  1039,  and  Greenleaf  v.  Du- 
buque rf  S.  C.  It.  Co.  33  Iowa,  52.  The  same 
is  true  of  Michigan  (Lyttle  v.  Chicago  d  W. 
M.  R.  Co.  84  Mich.  289,  47  N.  W.  571;  Roux 
V.  Blodgett  d  D.  Lumber  Co.  85  Mich.  519, 
13  L.  K.  A.  728,  48  N.  W.  1002)  ;  of  Minne- 
sota {Snou'bery  v.  X  el  son-Spencer  Paper  Co, 
43  Minn.  532,  45  N.  W.  1121;  Harris  v. 
Hexcitt,  04  Minn.  54,  «5  X.  W.  1085)  ;  of 
Ohio  (Union  Mfg.  Co.  v.  Morrissey,  40  Ohio 
St.  148,    48    Am.    Rep.    669);    of    Missouri 
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( Conroy  v.  Vulcan  Iron  Works,  62  Mo.  35 )  ; 
of  Pennsylvania  (Patterson  v.  Pittsburg  d 
<7.  R.  Co.  76  Pa.  389,  18  Am.  Rep.  412)  ;  and 
Texas  {Oulf,  C.  d  8.  F.  R.  Co.  v.  Donnelly, 
70  Tex.  371,  8  S.  VV.  52).  In  Massachusetts 
{Counsell  v.  Ball,  145  Mass.  408,  14  N.  E. 
530),  it  has  been  held  that  such  a  promise 
is  a  circumstance  to  be  considered  by  the 
jury  in  determining  whether  the  servant  or 
the  master  has  assumed  the  risk. 

It  is  to  be  noted  that,  in  all  of  the  authori- 
ties above  refeiTcd  to,  the  promise  to  repair 
has  been  i>poken  of  in  general  terms,  and 
without  emphasizing  the  point  whether  it 
was  to  be  fulfilled  at  once,  within  a  reason- 
able time,  or  at  some  definite  future  period. 
Some  of  the  courts  have  drawn  a  distinction 
between  a  promise  to  repair  at  once,  or 
within  a  reasonable  time,  and  a  promise  to 
repair  at  a  stated  time  in  the  future;  and 
that  is  the  theory  upon  which  the  very  able 
discussion  of  Mr.  Justice  McLennan  pro- 
ceeded in  the  court  below.  Examples  of 
this  latter  class  of  cases  in  other  states  may 
be  foimd  in  8tand/ird  Oil  Co.  v.  Uelmick, 
148  Ind.  460,  47  N.  E.  14 ;  Indianapolis  d 
St.  L.  R.  Co.  V.  Watson,  114  Ind.  30,  14  N. 
E.  721,  15  N.  E.  824;  and  WiUon  v.  Winona 
^  8t.  P.  R.  Co.  37  Minn.  320,  33  N.  W.  908. 
In  the  Helviiok  Case,  148  Ind.  460,  47  N.  E. 
14,  the  defect  complained  of  was  an  improp- 
erly fitted  crank  on  a  candle  machine  upon 
which  the  sei-vant  was  employed.  The  mas- 
ter had  ample  notice  of  the  existence  of  the 
•defect,  and  promised  to  repair  it.  The  court, 
in  discussing  this  promise,  said:  "But 
here  the  promise  was  not  made  to  repair 
generally,  which  would  imply  that  it  was 
to  be  done  within  a  reasonable  time.  The 
promise  was  to  repair  as  soon  as  the  present 
order  was  rim  out.  How  long  that  would 
take — ^whether  a  week,  thirty  days,  six 
months,  or  a  year  after  the  promise  was 
made — is  not  found  in  the  special  verdict. 
For  aught  that  appears,  it  may  have  re- 
<]uired  thirty  days  or  six  months  to  run  out 
tJiat  order.  At  tlie  end  of  that  time  the 
promise  was  to  repair.  That  being  so,  there 
■could  have  been  no  inducement  influencing 
the  appellee  to  remain  in  the  service  and 
work  with  the  allege<l  dangerous  machine 
•during  that  thirty  days  or  six  months,  ex- 
pecting the  danger  to  be  obviated,  as  is  the 
case  where  the  promise  is  to  repair  general- 
ly; implying  that  it  is  to  be  done  within  a 
reflaonable  time."  In  the  Watson  Case,  114 
Ind.  30,  14  N.  E.  721,  15  N.  E.  824,  the  dis- 
eussion  was  over  an  alleged  promise  by  the 
master  to  furnish  his  watchman  with  a  lan- 
tern. Although  the  court  there  finally  con- 
cluded that  no  such  promise  had  been  made, 
it  said,  "Now,  if  there  had  been  a  promise  to 
furnish  a  lantern  at  the  end  of  thirty  days, 
that  would  not  relieve  plaintiff  from  the  risk 
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incurred  by  working  without  a  lantern  for 
that  thirty  days,  when  he  says  he  had  no 
expectation  that  a  lantern  would  be  fur- 
nished." In  the  Wilson  Case,  37  Minn.  326, 
33  N.  W.  008,  it  was  held  "that  a  conditional 
promise  by  defendant's  foreman  to  repair  if 
he  gets  time  on  some  Saturday  evening"  is 
insufficient  to  take  the  case  out  of  the  gen- 
eral rule,  and  that  the  servant  assumed  the 
risk. 

Coming  now  to  the  decisions  in  this  state, 
we  find  that,  whiU  the  question  involved  in 
the  case  at  bar  has  been  incidentally  dis- 
cussed in  a  number  of  cases  in  this  court, 
it  has  never  been  actually  decided;  and,  al- 
though it  appears  to  have  been  up  in  sev- 
eral cases  in  the  appellate  divisiori,  it  has 
not  been  given  a  prominent  or  controlling 
place  in  the  written  discussions.  In  Healy 
v.  Ryan,  25  N.  Y.  Week.  Dig.  23,  Affirmed 
without  opinion  in  116  N.  Y.  657,  22  N.  E. 
1130,  the  plaintiff,  while  employed  by  the 
defendant,  was  injured  in  a  collision  caused 
by  a  defective  brake.  He  notified  the  fore- 
man, who  had  authority  to  make  repairs, 
and  who  promised  to  make  them.  On  appeal 
to  the  general  term  of  the  fourth  depart- 
ment it  was  held  that  the  question  of  notice 
to  the  defendant  and  the  promise  to  repair 
were  properly  submitted  to  the  jury,  as 
bearing  upon  the  question  of  plaintiff^s  free- 
dom from  contributory  negligence.  In  the 
case  of  Sweeney  v.  Berlin  d  J.  Envelope  Co. 
101  N.  Y.  525,  54  Am.  Rep.  722,  5  N.  E.  358, 
there  was  no  promise  to  repair  and  the  in- 
jury to  the  plaintiff  was  occasioned  by  a 
machine  that  was  not  out  of  repair,  but  was 
not  equipped  with  certain  well-known  safety 
appliances  then  in  use  on  other  kinds  of  ma- 
chinery, but  not  on  that  particular  kind  of 
machines.  This  court,  after  stating  the 
reasons  why  the  defendant  could  not  be  held 
liable,  remarked:  "If  the  defect  had  been 
in  the  pedal,  and  a  promise  made  to  repair 
that,  and  yet  directions  given  for  its  use, 
it  might  be  otherwise,  but  here  the  promise, 
if  there  was  any,  concerned  a  new  appliance, 
not  attached  to  that  particular  n^chine,  nor 
to  any  machine  of  that  make."  In  Marsh  v. 
Chickering,  101  N.  Y.  400,  5  N.  E.  56,  the 
plaintiff,  an  ordinary  laborer  in  the  employ 
of  the  defendants,  was  injured  while  using 
a  stepladder  which  was  not  "hooked  or 
spiked"  on  the  bottom.  He  complained  to 
defendant's  superintendent,  who  promised 
several  times  to  have  the  ladder  hooked  or 
spiked.  The  judgment  recovered  by  the 
plaintiff  in  the  courts  below  was  reversed  in 
this  court  upon  the  ground  that  the  ladder 
furnished  was  a  reasonably  safe  appliance, 
vibout  which  the  servant  knew  as  much  as 
the  master,  and  the  fact  that  the  servant 
"notified  the  master  of  the  defect,  vund  asked 
for  another    instrument,    and A^^O@^§C 
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promised  to  furnish  the  same,  in  such  a  case, 
does  not  render  the  master  responsible  if 
an  accident  occurs."  In  Douod  v.  "Kew 
York,  O.  d  W.  R.  Co,  170  N.  Y.  468,  63  N.  E. 
543,  plaintiff's  intestate  was  killed  in  a  col- 
lision between  a  car  that  had  been  "kicked" 
from  one  track  to  another,  and  the  car  un- 
der which  he  was  at  work.  In  discussing  an 
exception  that  arose  under  the  head  of  as- 
sumed risk,  the  court  said:  "If  he  [dece- 
dent] knew  of  the  practice  [kicking  cars], 
and  continued  to  work  without  any  promise 
by  the  defendant  to  correct  its  methods,  he 
assumed  the  danger,  and  waived  any  claim 
for  damages  on  account  thereof."  Hannigan 
V.  Smithy  28  App.  Div.  178,  60  N.  Y.  Supp. 
845,  was  a  case  where  the  plaintiff,  a  hod 
carrier,  was  injured  by  a  falling,  brick  which 
had  come  down  between  the  upi)er  floor 
beams  that  were  uncovered  and  unprotected. 
The  defendant's  attention  had  previously 
been  called  to  the  danger  from  this  source, 
and  he  had  promised  to  have  the  floor 
planked  over,  and  told  the  plaintiff  to  go 
ahead  with  his  work.  The  appellate  division 
held  that,  as  the  plaintiff  knew  as  much 
about  the  danger  as  the  defendant,  the  for- 
mer was  not  free  from  contributory  negli- 
gence, notwithstanding  the  promise  of  the 
latter  to  plank  the  flooring.  In  McCarthy  v. 
Waahhurn,  42  App.  Div.  252,  68  N.  Y.  Siipp. 
1125,  the  plaintiff  was  employed  in  reniov- 
ing  sand  from  the  defendant's  sand  bank. 
The  bank  caved  in,  and  the  plaintiff  was  in- 
jured. Several  days  before  the  accident  the 
defendant's  attention  had  been  called  to  the 
dangerous  condition  of  the  bank,  and  he  said 
to  the  plaintiff:  "I  will  secure  the  bank  in  a 
day  or  two,  and  I  will  warrant  you  that 
noUiing  will  happen  you."  The  Hannigan 
Cane,  28  App.  Div.  178,  50  N.  Y.  Supp.  845, 
was  cited  with  approval,  and  a  dismissal  of 
the  complaint  alHrnied  upon  the  ground  that 
the  danger  was  as  obvious  to  the  plaintiff  as 
the  defendant.  In  Spencer  v.  Worthing- 
ton,  44  App.  Div.  406,  60  N.  Y.  Supp.  873, 
the  plaintiff,  a  mechanic  in  the  machine 
Rhop  of  the«defendant,  was  oiling  a  tool  held 
by  a  ram,  which  moved  up  and  down  with 
great  force  and  rapidity.  He  was  using  an 
oil  can  with  a  short  spout.  This  was  caught 
by  the  ram  and  bent  over  upon  plaintiff's 
fmgcr,  which  was  so  injured  that  it  had  to 
be  amputated.  Until  about  three  weeks  be- 
fore the  accident  the  plaintiff  had  used  an 
oil  can  with  a  long  spout,  so  as  to  avoid 
danger.  This  oil  can  had  been  carrie<l  away 
by  someone.  Plaintiff  applied  to  the  fore- 
man for  another  can  with  a  long  spout,  and 
protested  several  times  against  being  com- 
pelled to  use  the  ean  with  the  short  spout. 
The  foreman  promised  to  get  another  can 
with  a  long  spout.  It  was  held  that,  despite 
the  promise  of  the  foreman,  the  plaintiff  had 
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assumed  the  risk,  because  the  character  of 
the  appliance  and  the  danger  from  its  use 
were  as  obvious  to  the  plaintiff  as  to  the 
defendant. 

Thus,  it  will  he  observed  that  the  text- 
writers  iipon  the  law  of  negligence,  almost 
without  exception,  and  a  great  majority  of 
the  reported  decisions  in  other  jurisdictions, 
support  the  doctrine  that  if  a  servant,  who 
has  knowledge  of  defects  in '  appliances  or 
machinery  from  which  danger  is  to  be  appre- 
hended, is  induced  to  continue  in  the  employ- 
ment by  the  promise  of  the  master  to  repair 
the  defect,  the  risk  during  the  running  of 
the  promise  and  for  a  reasonable  time  there- 
after is  that  of  the  master,  and  not  of  the 
servant.  In  a  few  of  the  cases  outside  of 
this  state,  above  alluded  to,  there  has  been 
a  sharp  accentuation  of  the  distinction  lie- 
tween  a  general  promise  to  repair,  and  a 
promise  to  repair  at  a  definite  future  time; 
and  upon  this  distinction  is  based  the  theory 
applied  in  the  court  below,  that  under  a 
promise  to  take  effect  in  the  future  the  risk 
remains  that  of  the  servant,  until  the  time 
for  the  fulfilment  of  the  promise  and  for  a 
reasonable  time  thereafter.  Then,  in  this 
state,  as  we  have  seen,  there  are  cases  in 
which  it  has  been  held  that  in  the  case  of 
simple  appliances  or  conditions,  such  as  un- 
spiked  stepladders,  falling  bricks,  short- 
spouted  oil  cans,  and  insecure  sand  banks, 
the  servant  continues  the  employment  at  his 
own  risk,  notwithstanding  the  promise  of 
the  master  to  repair  or  improve.  But  the 
decisions  in  these  last-mentioned  cases  are 
supported  by  other  principles,  not  involved 
here,  so  that  it  would  unduly  lengthen  this 
opinion,  without  profit,  to  attempt  to  ex- 
plain or  distinguish  them. 

From  the  foregoing  review  of  the  authori- 
ties, it  is  clear  that,  although  the  courts  of 
the  state  have  not  hitherto  had  occasion  to 
definitely  adopt  the  rule  under  which  a  ser- 
vant may  be  relieved  from  an  assumed  risk 
of  his  employment  by  the  master's  promise 
to  remove  the  danger  which  creates  the  risk, 
the  rule  is  so  generally  recognized  aa  a  part 
of  the  jurisprudence  of  this  country,  and  is 
so  strongly  supported  by  reason  and  justice, 
as  to  justify  its  adoption  by  this  court.  At 
this  point  the  question  arises,  however, 
whether  the  rule  shall  be  adopted  without 
qualification,  or  as  limited  by  some  of  the 
courts,  and  particularly  by  the  appellate  di- 
vision, from  whose  order  this  appeal  is 
taken.  Since,  under  our  construction  of  the 
master's  promise  herein,  it  may  fairly  be 
said  to  fall  within  the  general  rule,  without 
qualification,  and  in  view  of  the  fact  that 
under  the  so-called  employers'  liability  act 
(Laws  1902,  chap.  600,  p.  1748)  now  in 
force,  the  rule  above  adverted  to  may  in  the 
future  present  a  question  of  purely  academic 
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interest,  we  do  not  now  decide  the  general 
question  whether  it  would  he  wiser  to  adopt 
the  rule  in  its  entirety,  or  as  modified  by  the 
limitations  referred  to.  That  question  we 
leave  open  for  future  decision,  if  it  ever 
arises. 

This  conclusion  leaves  nothing  further  for 
discussion,  except  our  construction  of  the 
promise  upon  which  the  plaintiff  relies,  and 
that  can  be  done  very  briefly.  The  defend- 
ant's promise  to  repair  the  machine  upon 
which  the  plaintiff  was  employed  was  made 
on  Saturday*  night,  at  the  close  of  the  work- 
ing week.  It  was  to  the  effect  that  the  re- 
pairs would  be  made  in  the  fore  part  of  the 
following  we^k,  when  the  mill  was  to  be  shut 
down  for  other  repairs.  As  the  plaintiff 
-was  only  an  ordinary  laborer,  it  is  not  to  be 
presumed  that  he  was  in  the  confidence  of 
bis  employer  to  the  extent  of  being  informed 
of  the  precise  time  when  the  mill  was  to  be 
phut  down.  For  aught  that  appears  in  the 
case,  the  employer  himself  may  not  have 
known  just  when  that  would  occur.  Under 
these  conditions,  the  plaintiff  may  have 
gone  to  work  on  Monday  morning  in  the  ex- 


pectation or  belief  that  the  mill  might  be 
shut  down  at  any  moment  without  further 
notice  to  him;  and  we  cannot  say  as  a  mat- 
ter of  law,  that  this  would  have  been  an  un- 
reasonable view  of  the  defendant's  promise. 
The  expression  "fore  part  of  the  week"  was 
AS  applicable  to  Monday  or  Tuesday  as  to 
Wednesday,  the  day  of  the  accident.  The 
promise  made,  if  not  strictly  tha  equivalent 
of  a  promise  to  repair  at  once,  certainly 
j«€ems  to  be  capable  of  the  construction  that 
it  was  to  be  fulfilled  within  a  reasonable 
time;  and,  if  that  is  true,  then  the  plaintiff 
was  justified  in  remaining  at  his  work^  be- 
cause during  that  reasonable  time,  covered 
by  defendant's  promise,  the  risk  theretofore 
voluntarily  accepted  by  tlVe  plaintiff  was 
assumed  by  the  defendant. 

We  therefore  think  that  the  order  of  the 
Appellate  Division  should  he  reversed,  and 
the  judgment  for  the  plaintiff  entered  upon 
the  verdict  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  and  Gray,  O'Brieiiy 
Bartlett,  Martin,  and  Ciilleii,  JJ.,  con- 
cur. 
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OETCHELL  ft  MARTIN  LUMBER  &  MAN- 
UFACTURING COMPANY 

V, 

EMPLOYERS'    LIABILITY    ASSURANCE 
•     CORPORATION,  Limited,  Appt. 

(117  Iowa,  180.) 

An  inimrer  avalniit  emplorer*a  llabllttr* 

whose  contract  gives  it  the  right  to  defend 
against  suits  by  employees  against  the  as- 
sured, and  which,  after  a  Judgment  in  excess 
of  the  insurance  hag  been  obtained  against 


the  assured,  agrees  to  perfect  an  appeal,  Is 
not  liable  for  negligently  falling  to  do  so, 
whereby  the  Judgment  is  affirmed,  in  the  ab- 
sence of  anything  to  show  that  the  Judgment 
was  erroneous,  and  that  plaintiff  could  not 
have  succeeded  on  a  second  trial. 

(May  22,  1902.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  District  Court  for  Polk  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  for  breach  of  defendant's  contract 


Note. — ijiahility  involved  in  the  etsercite  of  the 
right  to  control  or  carry  on  litigation  in  the 
name  of  another  party, 

I.  Jn  general,  617. 
IL  Liability  of  beneficial  plaintiff  for  costs. 

a.  Under  Code  and  statutory  provisions. 

1.  In  yetc  York,  618. 

2.  In  other  states,  621. 

b.  In  the  absence  of  statutory  provisions. 

1.  In  ejectment  cases,  623. 

2.  In  other  cases,  625. 

III.  Costs  against  third  parties  defending. 

a.  In  ejectment  cases,  626. 

b.  In  other  cases,  628. 

IV.  Costs  against  third  parties  agreeing  to  pay 

the  aame,  630. 
V.  Summary,  631. 

I.  In  general. 

In  Getchell  &  Mabtin  Lumber  k  Mfg.  Co. 
▼.  Emplotebs'  Liability  As  sub.  Cobp.  an  em- 
ployers' liability  company  was  sued  for  negli- 
gence In  permitting  a  Judgment  to  go  against  its 
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policy  holder  in  an  action  for  damages,  where 
the  policy  provided  that  the  Insurer  should  have 
"the  absolute  conduct  and  control  of  defending 
the  same  throughout."  The  insurer  had  de- 
fended the  action,  and  the  Judgment  was  largely 
in  excess  of  the  amount  insured  against.  After 
Judgment  the  insurer  expressly  agreed  to  take 
an  appeal,  but  had  failed  so  to  do.  It  was  held 
that  it  could  not  be  held  liable  for  failing  to 
appeal,  unless  it  was  shown  that  the  Judgment 
would  have  been  changed  by  prosecuting  the 
appeal.  The  court  said:  "Here  there  was  a 
Judgment  of  the  district  court  against  plain- 
tiff. Generally  spealcing,  it  w^as  presumptively 
valid,  and  would  stand  on  appeal.  .  .  . 
What  warrant  is  there  for 'saying  that  in  a  case 
of  this  kind  there  is  a  counter  presumption  that 
it  would  have  been  reversed?  And,  without 
such  presumption,  plaintilf  has  made  no  showing 
of  damage.  Even  overcoming  the  presumption 
first  mentioned  would  not  be  enough  to  make 
plaintiff's  case.  We  must  further  presume  that 
Newbury  could  not  have  succeeded  on  another 
trial.     In  our  opinion    the    burden  is    upon  a 
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to  perfect  an  appeal  from  a  judgment. 
versed. 


Re- 


Statement  by  Waterman,  J.: 

Both  parties  hereto  are  corporations. 
Plaintiff  is  engaged  in  manufacturing,  and 
employs  labor,  and  defendant's  business  is 
that  of  insuring  employers  against  loss  on 
account  of  personal  injuries  suffered  by 
their  employees  in  the  line  of  duty.  Plain- 
tiff had  a  policy  with  defendant  in  which  it 
was  insured  to  the  amount  of  $1,500  in  case 
of  injury  to  any  one  employee.  During  the 
existence  of  this  policy,  one  Harry  A.  New- 
bury met  with  an  accident  while  in  plain- 
tiff's employ,  which  resulted  in  the  loss  of 
his  right  hand.  He  instituted  an  action  for 
damages  against  plaintiff  on  account  there- 


of. The  petition  in  the  case  at  bar  is  in 
three  counts.  Tlie  first  claims  the  sum  of 
$1,500,  the  amount  of  the  insurance  under 
the  policy.  The  second  and  third  counts, 
which  are  substantially  the  same,  set  up  the 
fact  that  defendant  undertook  to  defend  the 
action  brought  by  Newbury,  and,  through 
its  negligence,  judgment  was  permitted  to 
go  against  plaintiff  for  the  sum  of  $4,300, 
which,  with  interest  and  costs,  amounting 
in  all  to  $4,737.25,  plaintiff  has  been  obliged 
to  pay.  The  amount  claimed  under  these 
counts  is  $3,237.25.  Defendant  made  a  writ- 
ten tender  of  the  sum  of  $1,500,  and  after- 
wards deposited  that  amount  in  court,  ac- 
knowledging liability  to  that  extent.  The 
contest,  therefore,  is  over  the  claim  made  in 
the  other  two  counts.    There  was  a  denial 


plaintiff  In  an  action  of  this  nature  to  show  the 
amount  of  bis  damages." 

This  seems  to  be  the  only  case  reported  where 
a  party  assuming  control  of  legal  proceedings 
has  been  sued  for  negligently  defending  an  ac- 
tion brought  against  another  party. 

In  Brown  v.  Demont.  9  Cow.  263,  where  a  de- 
fendant In  ejectment  had  been  taken  on  a  ca. 
sa.,  and  the  Judgment  had  been  set  aside  for  Ir- 
regularity, and  the  defendant  brought  suit 
agamst  the  lessor  of  plaintiff  for  trespass  and 
false  Imprisonment.  It  was  held  that  the  lessor 
would  not  be  liable  without  some  collateral 
evidence  to  connect  the  execution  with  the  Judg- 
ment and  the  lessor  with  the  execution,  and  it 
should  be  shown  that  the  lessor,  or  his  attorney, 
issued  the  execution,  or  that  one  of  them  was 
privy  to  It 

II.  Liability  of  beneficial  plaintiff  fcr  coata, 

a.  Under  Code  and  atatutory  proviaiona. 

1.  In  NetD   York. 

In  some  of  the  states  there  is  a  statutory  or 
Code  provision  imposing  liability  for  costs  upon 
any  person  who  prosecutes  an  action  for  his 
own  benefit  in  the  name  of  another.  N.  Y.  Code 
Civ.  Proc.  f  3247,  provides  that,  where  an  ac- 
tion is  brought  in  the  name  of  another  by  a 
person  who  is  beneficially  interested  therein,  the 
latter  shall  be  liable  for  costs  the  same  as  if 
he  was  the  plaintiff.  Under  this  provision  of 
the  Code  a  party  beneficially  interested,  who 
prosecuted  an  action  in  the  name  of  another, 
was  held  liable  for  the  costs  in  the  following 
cases : 

Where  an  action  for  specific  performance  of 
an  agreement  by  which  defendant  assumed  to 
pay  a  mortgage  was  brought  in  the  name  of  one 
person  for  the  benefit  of  another,  asking  that 
relief  be  granted  to  the  latter,  It  was  held  that 
the  beneficial  party  should  be  charged  with 
costs.     Slauson  v.  Watkins,  95  N.  Y.  309. 

And  the  promoter  of  a  suit  in  the  name  of  a 
corporation,  where  the  plsintiff  was  not  a  cor- 
poration, was  held  llab>e  for  the  costs.  Metro- 
politan Addressing  &  Mailing  Co.  v.  Goodenough, 
21  N.  Y.  Civ.  Proc.  Rep.  2G8,  18  N.  Y.  Supp.  212. 

And  the  real  parties  in  interest,  who  brought 
an  action  through  the  plaintiffs  as  their  agents, 
in  whose  names  all  their  business  was  done, 
were  held  liable  for  the  costs.  Ilenrlcus  v.  En- 
gl ert,  43  N.  Y.  S.  R.  598.  17  N.  Y.  Supp.  235. 
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Where  an  assignor  residing  In  New  Jersey  as- 
signed his  demand  to  a  resident  of  New  York  to 
avoid  the  necessity  of  giving  security  for  costs, 
retaining  an  equitable  and  beneficial  interest  In 
the  same,  it  was  held  that  the  assignor  was 
properly  chargeable  with  the  costs  recovered 
by  the  defendant  In  the  action  after  the  return 
of  an  execution  unsatisfied.  Pendleton  v.  John- 
son, 21  N.  Y.  Civ.  Proc.  Rep.  272.  18  N.  Y.  Supp. 
211. 

So,  where  a  party  owning  a  claim  assigned  it 
to  an  irresponsible  third  party  for  the  purpose 
of  suing  thereon,  and  the  action  failed.  It  was 
held  that  the  assignor  was  liable  for  the  costs 
of  the  case.  Winants  v.  Blanchard,  12  N.  Y. 
S.  R.  384.  In  this  case  the  court  said :  **The 
plaintiff  evidently  had  no  Interest  in  the  de- 
mand, did  not  expect  anything  from  it.  and.  in 
fact,  scarcely  knew  what  the  use  of  her  name 
imported.  Under  such  circumstances  McClosky 
must  be  held  the  real  party  in  interest,  and 
liable  for  the  costs  of  defendant.'*  The  court 
did  not  cite  the  statute,  but  this  case  evidently 
was  under  Code  Civ.  Proc.  S  3247. 

An  assignee  of  a  receiver  brought  an  action 
to  recover  unpaid  subscription  to  stock,  and  ob- 
tained a  Judgment.  The  plaintiff  made  a  writ- 
ten assignment  of  the  Judgment  Including  all 
sums  of  money  that  might  be  obtained  In  any 
proceedings  to  l>e  had  thereupon.  On  appeal 
the  Judgment  was  reversed  on  the  ground  that 
the  plaintiff  had  no  right  to  maintain  that  ac- 
tion, as  it  should  hove  been  in  equity.  It  was 
held  that  the  assignee  of  the  Judgment  was  lia- 
ble for  defendant's  costs.  Tucker  v.  Gilman. 
58  Hun,  167,  11  N.  Y.  Supp.  555,  Affirmed  in 
li!5  N.  Y.  714,  26  N.  E.  756.  The  point  was 
made  that,  as  there  was  no  right  of  action, 
there  was  nothing  to  assign,  and.  as  the  as- 
signee took  nothing,  he  should  not  be  held  lia- 
ble. The  court  said  :  **The  liability  follows  the 
assignment  of  the  asserted,  not  a  real,  cause 
of  action.  Neither  can  this  liability  be  avoided 
by  his  omission  to  take  the  active  charge  of 
the  prosecution  of  the  action.  For  it  has  been 
made  to  result  from  the  assignment  Itself,  by 
which  the  assignee  becomes  entitled  to  the  ad- 
vantages of  the  litigation  in  case  of  Its  suc- 
cess. All  that  Is  requisite  is  that  the  cause  of 
action,  whatever  It  may  be  when  it  is  capable 
of  being  transferred,  shall  become  the  property 
of  the  assignee.  And  that  property  will  be  de- 
rived from  the  assignment  alone.  By  taking  the 
assignment  the  assignee  made  himself  a  party 
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of  all  liability  under  these  counts.  The 
case,  by  agreement,  was  tried  to  the  court, 
and  resulted  in  a  judf^ent  for  plaintiff  in 
the  sum  of  $3,209,  from  which  defendant 
appeals. 

Mr.  N.  T.  Guernsey,  for  appellant: 
When  the  liability  company  reserved  to 
itself  the  right  to  conduct  and  control  this 
litigation,  it  reserved  to  itself  the  right  to 
select  coimsel  and  to  determine  the  general 
policy  of  the  litigation. 

What  obligation  to  the  Getchell  &  Martin 
company  is  implied  from  the  right  of  the 
liability  company  to  select  counsel  for  it? 
It  is  merely  the  obligation  to  exercise  good 
faith,  or,  at  the  utmost,  reasonable  care  in 
the    selection   of   competent   counsel. 


Eighmy  v.  Union  P.  R.  Co.  93  Iowa,  538, 
27  L.  R.  A.  296,  61  N.  W.  1056;  Maine  v. 
Chicago,  D.  d  Q.  R.  Co.  109  Iowa,  260,  70 
N.  W.  630,  80  N.  W.  315;  Lauhheim  v.  De 
Koninglyke  Nederlandsche  8.  B.  Maatschap- 
py,  107  X.  Y.  228,  13  N.  E.  781 ;  Secord  v. 
St.  Paul,  M.  ^  M.  R.  Co.  5  McCrary,  515, 
18  Fed.  221;  O'Brien  v.  Cunard  8.  8.  Co. 
154  Mass.  272,  13  L.  R.  A.  329,  28  N.  E. 
266;  Allan  v.  State  8.  8.  Co.  132  N.  Y.  91, 
15  L.  R.  A.  166,  30  X.  E.  482;  McDonald  v. 
Massachusetts  General  Hospital,  120  Mass. 
432,  21  Am.  Rep.  529;  Cuelich  v.  National 
State  Bank,  56  Iowa,  434,  41  Am.  Rep.  110, 
9  N.  W.  328;  First  Nat.  Bank  v.  German 
Bank,  107  Iowa,  543,  44  L.  R.  A.  133,  78 
N.  W.  195. 

There  was  no  breach  of  this  obligation. 


to  the  lltigatloD.  From  that  time  it  was  car- 
ried on  wholly  for  his  benefit.  If  it  had  re- 
sulted favorably,  the  proceeds  would  have  he- 
longed  to  him.  It  was  bis  suit,  and  it  was  by 
his  permission  that  it  afterwards  went  forward 
in  the  name  of  the  plaintiff.  He  voluntarily 
assumed  that  relation  to  the  action.  And  the 
merits  were  as  fully  heard  for  him  as  they  could 
have  been  if  he  had  been  in  name,  as  he  was  In 
fact,  the  party  prosecuting.  He  acquired  the 
litigation  with  ail  its  consequences,  one  of  which 
was  this  liability." 

After  the  Judgment  In  the  court  of  appeals,  It 
was  held  that  the  assignee  could  be  fined  the 
amount  of  the  costs,  and  adjudged  to  be  in  con- 
tempt on  refusal  to  pay  the  same.  20  N.  Y. 
Civ.  Proc.  Rep.  3»7,  14  N.  Y.  Supp.  392. 

The  Code  of  Procedure,  |  321,  provided  that. 
In  an  action  in  which  the  cause  of  action  shall, 
by  assignment  after  the  commencement  of  the 
action,  become  the  property  of  a  person  not  a 
party  to  the  action,  such  person  shall  be  liable 
for  the  costs  in  the  same  manner  as  if  he  were 
a  party.  Under  thia  section  a  party  taking  an 
assii^nment  of  a  cause  of  action  after  an  action 
had  begun,  and  prosecuting  the  same  in  the 
name  of  another,  was  held  liable  for.  costs  in 
the   following  cases: 

An  action  was  brought  to  determine  the  con- 
fllctmg  claims  of  children  to  the  proceeds  of  in- 
surance. M.  L.  Keyes  was  awarded  the  money 
and  Judgment  for  costs  against  the  other  defend- 
ants. A  purchaser  of  the  interests  of  the  chil- 
dren by  the  first  wife  of  the  deceased  took  an 
assignment  of  their  claim  and  prosecuted  an  ap- 
peal in  their  names  to  the  court  of  appeals,  and 
the  Judgment  below  was  aflirmed  with  costs. 
The  purchaser  was  held  liable  for  the  defend- 
ant's costs.  Olmstead  v.  Keyes,  2  IIow.  Pr.  N. 
S.   1. 

This  section  of  the  Code  was  repealed  Sep- 
tember 1,  1880,  and  the  right  to  these  costs 
became  fixed  by  Judgment  before  the  repeal.  It 
was  also  held  in  this  case  that  the  proviso  in 
{  3352  of  the  Code  of  Procedure,  that  nothing 
shall  impair  any  proceedings,  or  rights,  defense, 
or  limitation,  lawfully  accrued,  and  that  the 
statutes  in  force  on  the  day  before  the  provision 
takes  effect  are  deemed  to  remain  in  force  to 
protect  such  a  right,  protected  all  the  rights 
lawfully  accrued  or  established.  It  was  fur- 
ther held  that.  If  S  321  of  the  Code  of  Proced- 
ure did  not  apply,  the  same  rule  would  apply 
under  Code  Civ.  Proc.  S  3247,  supra. 
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After  an  action  was  commenced  the  cause  of 
action  was  assigned  and  the  assignee  continued 
the  prosecution  of  it.  The  complaint  was  dis- 
missed, and  it  was  held  that  the  assignee  was 
liable  for  the  costs  of  defendant.  It  was  fur- 
ther held  that  a  capias  ad  satisfaciendum  could 
not  be  issued,  but  the  process  should  be  an  at- 
tachment bailable  and  returnable  before  the 
court.  Morrison  v.  Lester,  15  Hun,  538.  The 
court  said :  "There  is  no  reason  why  he  should 
be  subject  to  a  greater  liability  than  the  plain- 
tiff himself.  His  Uablllty  must  be  enforced  dif- 
ferently, because  there  is  no  lien  by  Judgment 
or  execution.  But  his  liability  can  only  be  this, 
that  he  must  apply  his  property,  if  he  has  any, 
t^  pay  these  costs." 

Where  a  receiver  continued  the  prosecution  of 
an  action  begun  by  the  company  before  his  ap- 
pointment he  was  held  chargeable  with  the  costs 
in  like  manner  as  if  he  were  made  a  party  plain- 
tiff. Columbian  Ins.  Co.  v.  Stevens,  37  N.  Y. 
536.  In  this  case  the  court  said :  "In  my 
opinion  the  right  of  the  defendants  to  this  pro- 
tection and  indemnity  against  groundless  pros- 
ecution is  clear,  and  it  is  not  necessary  to  in- 
voke the  317th  section  of  the  Code  for  its  main- 
tenance, further  than  to  say  that  its  provisions 
warrant  the  charge  of  these  costs  upon  the 
fund ;  and  such  charge  should  be  absolute  and 
prior  to  the  claims  of  those  for  whose  benefit 
the  action  is  prosecuted,  if  the  rules  of  equity 
require  it.  Whether  that  section  imperatively 
entitles  the  prevailing  party  to  such  priority 
of  payment  In  all  cases  mentioned  In  that  sec- 
tion It  is  unnecessary  in  this  case  to  decide." 

These  sections  supra  were  derived  from  2  N. 
Y.  Rev.  Stat.  019,  i  44.  providing  that,  when 
any  action  shall  be  brought  in  the  name  of  an- 
other by  an  assignee  or  person  beneficially  in- 
terested, such  assignee  or  person  shall  be  liable 
for  costs  to  the  same  extent  in  which  a  plain- 
tiff would  be  liable. 

In  the  following  cases  under  this  statute,  the 
beneficial  plaintiff  was  held  liable  for  costs 
where  he  unsuccessfully  prosecuted  an  action 
in  the  name  of  a  third  party  : 

A  person  brought  a  suit  In  the  name  of  an- 
other to  recover  a  penalty,  by  reason  of  the  de- 
fendant's omitting  to  duly  advertise  real  estate 
of  the  plaintiff  sold  by  him  as  sheriff  on  an  exe 
cut  ion,  and  agreed  to  carry  on  the  suit  at  his 
own  expense  and  to  have  a  portion  of  the  ex- 
pected recovery.  It  was  held  that  he  was  lla  , 
ble  for  the  costs  recovered  against  the  nominal 
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The  damages  claimed  are  remote  and 
speculative. 

8  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  551; 
Howe  Mack,  Co.  v.  Bryaon,  44  Iowa,  159, 
24  Am.  Rep.  735;  Carl  v.  Ora/nger  Coal  Co, 
69  Iowa,  519,  29  N.  W.  437;  Williania  v. 
Brovcn,  76  Iowa,  643,  41  N.  W.  377; 
Schwartz  v.  Davis,  90  Iowa,  324,  57  N.  W. 
849;  Norman  v.  Which,  65  Iowa,  263,  21  N. 
VV.  698;  iVobZe  v.  Hand,  163  Mass.  289,  39 
N.  E.  1020;  Todd  v.  Keene,  167  Mass.  157, 
45  N.  E.  81;  Spangler  v.  Sellers,  6  Fed. 
882;  Joy  v.  Morgan,  36  Minn.  184,  28  N.  W. 
237 :  Reumping  v.  Wharton,  56  Neb.  536,  76 
N.  VV.  1076. 

If  Qodefroy  v.  Jay,  7  Bing.  413,  is  claimed 
to  be  applicable  to  every  case  w^here  negli- 
gence is  alleged,  then  it  is  in  conflict  with  the 
current  of  American  authority. 

Spongier  v.  Sellers,  5  Fed.  882. 


If  a  claim  or  domand  on  a  third  party 
were  received  for  collection  by  an  attorney, 
it  would  be  his  duty,  if  it  were  not  othfer- 
wise  collected,  to  sue  upon  it  in  a  reason- 
able time.  His  failure  to  act  would  be  & 
negligent  breach  of  contract.  To  recover  ac- 
tual damages,  the  burden  would,  upon  gen- 
eral principles,  be  upon  the  plaintiff,  and 
the  quantum  of  damages  would  necessarily 
be  regulated  by  the  value  of  the  claim  lost 
by  the  failure  to  sue. 

Collier  v.  Pulliam,  13  Lea,  114. 

The  trial  and  judgment  against  appellee 
made  the  strongest  possible  prima  fade 
case  that  this  judgment  was  right. 

Westaway  v.  Frost,  12  Jur.  (598 ;  Penning- 
ton V.  Yell,  11  Ark.  212,  52  Am.  Dec.  262; 
Cox  V.  Sullivan,  7  Ga.  144,  50  Am.  Dec.  386; 
Bruce  v.  Baxter,  7  Lea,  477;  Wilcox  v. 
Plummer,  4  Pet.  172,  7  L.  ed.  821 ;  3  Am. 


party.  Giles  v.  Halbert,  12  N.  Y.  32.  In  this 
case  the  party  beneficially  interested  was  held 
liable  under  2  N.  Y.  Rev.  Stat.  619,  f  44,  and 
this  was  lield  whether  such  contract  was  void 
or  not,  on  the  ground  that,  having  prosecuted 
the  action,  he  could  not  be  excused  from  the 
legal  consequences  of  his  own  acts. 

In  Miller  v.  Frankllta,  20  Wend.  630,  it  was 
said  :  "When  one  man,  as  assignee,  or  as  ben- 
eficially Interested  in  the  demand,  brings  an  ac- 
tion in  the  name  of  another,  he  is  liable  for 
the  costs  which  may  be  adjudged  to  the  defend- 
.ant;  and  is  also  bound  to  indemnify  the  plain- 
tiff on  record.  2  Rev.  Stat.  619,  {  44;  Nortdh 
V.  Rich,  20  .Johns.  475 ;  Waring  v.  Barret,  2 
Cow.  460 ;  Miller  v.  Adsit,  18  Wend.  672  ;  Col- 
vard  V.  Oliver,  7  Wend.  497.  An  assignee  is 
liable  to  the  defendant  for  costs,  although  the 
assignment  is  made  pending  the  suit,  if  he  aft- 
erwards proceeds  in  the  action  (Schoolcraft  v. 
Lathrop,  5  Cow.  17)  ;  and  In  such  a  case  he 
takes  the  demand  cum  onerc,  and  is  liable  for 
the  costs  which  had  accrued  before,  as  well  as 
those  which  may  arise  after,  the  assignment. 
Jordan  v.  Sherwood,  10  Wend.  622.  But  the 
mere  fact  of  taking  an  assignment  pending  the 
action  will  not,  I  think,  make  the  assignee  lia- 
ble, unless  he  afterwards  carries  on  the  suit." 

And  where  a  deputy  sheriff  and  the  plaintiffs 
in  execution  brought  an  action  in  replevin  in 
the  name  of  the  sheriff  in  order  to  subject  prop- 
erty to  the  execution,  and  one  of  the  plain- 
tiffs In  execution  settled  the  suit,  it  was  held 
that  the  parties  who  prosecuted  the  replevin 
suit  in  the  name  of  the  sheriff  were  liable  for 
the  costs  to  the  administratrix  of  the  sheriff. 
Colvard  v.  Oliver,  7  Wend.  497.  This  was  on 
the  ground  that,  if  the  application  for  costs 
had  been  made  by  the  defendants,  It  would  be 
but  ordinary  practice  to  grant  the  motion ;  and 
the  same  practice  applied  where  the  application 
came  from  the  nominal  plaintiff. 

And  a  party  bringing  a  suit  on  an  assigned 
cause  of  action  to  recover  a  demand  in  which 
he  was  beneficially  Interested,  in  the  name  of 
another  person,  was  held  liable  for  the  defend- 
ant's costs  though  he  was  not  an  assignee  of 
the  entire  demand.  Bliss  v.  Otis,  1  Denio,  656. 
In  this  case  the  court  said  :  "Mr.  Dewitt  had 
an  Interest  in  the  demand  in  suit,  .and  was, 
therefore,  liable  for  costs  If  the  action  was 
brought  by  him  as  a  'person  beneficially  Inter- 
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ested  In  the  recovery.*  The  statute  is  direct  to 
this  point.  It  declares,  not  only  that  the  as- 
signee shall  be  liable,  but  also  'any  person  ben- 
eflcially  interested  In  the  recovery.*  2  Rev. 
SUt  610,  I  44 ;  Whitney  v.  Cooper,  1  Hill,  629 ; 
Miller  V.  Franklin,  20  Wend.  630." 

And  where  the  receiver  appointed  under  a 
creditor's  bill  brought  a  suit  at  law  in  the  name 
of  the  debtor,  by  the  direction  and  for  the  ben- 
efit of  the  creditor,  and  Judgment  was  rendered 
against  the  debtor  for  costs,  it  was  held  that 
the  creditor  might  be  .compelled  to  pay  them  by 
attachment     M'Hench  v.  M'Hencb,  7  Hill,  204. 

So  IX  Judgment  creditor  who  sued  through  a 
receiver  in  supplementary  proceedings,  and  was 
solely  interested  in  the  recovery  of  a  Judg- 
ment, was  held  liable  for  costs  where  the  defense 
was  successful.  Ward  v.  Roy,  69  N.  Y.  96 ;  Gal- 
lation  V.  Smith,  48  How.  Pi-.  477. 

The  latter  case  was  under  N.  Y.  Code  of  Pro- 
cedure, but  it  was  not  cited.  The  fact  that  this 
case  was  brought  without  leave  of  court  was 
given  as  an  additional  reason  why  costs  should 
be  imposed  on  the  creditor. 

See  Boardon  v.  Martin,  84  Hun,  179.  32  N.  Y. 
Supp.  441,  Affirmed  in  142  N.  Y.  660,  37  N.  B. 
571,  III.  b,  infra. 

But  in  some  cases,  under  these  Codes  and 
statutory  provisions,  the  court  refused  to  Impose 
costs  on  a  third  party  where  it  was  not  estab- 
lished that  such  third  party  was  the  beneficiary, 
and  where  It  was  hold  that  the  remedy  by  at- 
tachment given  by  Code  Proc.  f  321,  did  not  ap- 
ply to  assignees  in  their  representative  capacity. 

An  order  of  arrest  was  made,  and  one  of  the 
defendants  was  held  to  bail.  The  complaint  was 
dismissed  for  want  of  prosecution,  and  the  sure- 
ties of  the  plaintiff  appealed  to  the  court  to  set 
aside  the  default,  and  were  allowed  to  prosecute' 
the  action.  They  obtained  a  Judgment  for  the 
plaintiff,  which  was  reversed  on  appeal.  It  was 
held  that  the  sureties  were  not  liable  for  defend- 
ant's costs,  under  N.  Y.  Code  Civ.  Proc.  |  3247. 
on  the  ground  that  the  cause  of  action  bad  not 
been  transferred  to  them,  and  they  did  not  be- 
come beneficially  Interested  therein,  and  that 
the  remedy  of  defendants,  if  they  were  entitled 
to  recover  costs  from  the  sureties  in  the  under- 
taking, must  be  by  an. action  upon  that  instru- 
ment. Metropolitan  Concert  Co.  v.  Sperry,  58 
Hun.  470,  12  N.  Y.  Supp.  494,  Affirmed  in  125 
N.  Y.   750,  47  N.  E.   408. 
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A  Eng.  Enc.  Law,  2d  ed.  p.  398;  Jamison  v. 
Weaver,  81  Iowa,  212,  46  N.  W.  996. 

Messrs,  Clark  4e  MeLauKhlin,  for  ap- 
pellee: 

Defendant  is  responsible  for  the  negli- 
gpence  of  its  attorney. 

Walker  v.  Stevens,  79  lU.  193;  Bradstrect 
V.  Emerson,  72  Pa.  135,  13  Am.  Rep.  666; 
'Wilkinson  v.  Oris  wold,  12  Smedes  &  M. 
669;  Lewis  v.  Peck,  10  Ala.  142;  Pollard  v. 
^otcland,  2  Blackf .  22 ;  Krause  v.  Dorrance, 
10  Pa.  462,  51  Am.  Dec.  498;  Simpson  v. 
Waldby,  63  Mich.  439,  30  N.  W.  199;  Wey- 
erhauser  v.  Dun,  100  N.  Y.  150,  2  N.  E.  274; 
J8Aa<^ucfc  v.  Bill,  142  Mass.  56,  7  N.  E.  39. 

A  concern  whose  business  is  defending 
lawsuits  for  hire,  taking  from  the  party  to 
the  action  all  discretion  and  control,  closing 
his  mouth  and  tying  his  hands,  assuming 
entire  responsibility  to  the  exclusion  of  the 


party  to  the  action,  ought  in  law  and 
morals  to  be  held  to  a  very  high  degree  of 
responsibility  for  failure  to  do  as  agreed, 
and  for  allowing  judgment  to  be  entered 
against  the  party  to  the  action  without  the 
hearing  and  trial  guaranteed  by  law. 

The  contract  sued  on  is  a  policy  of  insur- 
ance, and  the  same  should  be  construed 
most  strongly  and  rigidly  against  the  com- 
pany. 

Fenton  v.  Fidelity  d  C.  Co.  36  Or.  283,  48 
L.  R.  A.  770,  56  Pac.  1096;  Anoka  Lumber 
Co.  V.  Fidelity  d  C.  Co.  63  Minn.  286,  30  L. 
R.  A.  689,  65  X.  W.  353;  Hoven  v.  Employ- 
ers' Liability  Assur.  Corp.  93  Wis.  201,  sub 
nom.  Hoven  v.  West  Superior  Iron  d  Steel 
Co.  32  L.  p.  A.  388,  67  N.  W.  46. 

Both  parties  knew  that,  if  the  appeal  was 
not  perfected  as  agreed,  the  judgment  would 
be  affirmed,  and  that  appellee  would  be  com- 


An  assignee  In  bankruptcy,  who  was  ap- 
pointed after  the  action  bad  begun,  continued 
the  action  in  the  name  of  tbe  original  plaintiff. 
On  a  judgment  for  defendants  it  was  held  that 
tbe  remedy  by  attachment,  given  by  N.  Y.  Code 
Proc.  I  321,  against  an  assignee  pendente  lite 
to  enforce  the  judgment  for  costs  for  which 
he  wan  made  liable  by  that  section,  was  intended 
only  to  apply  as  against  assignees  taking  and 
holding  in  their  own  right.  It  was  further  held 
that.  If  such  assignee  held  in  a  representative 
capacity,  under  N.  Y.  Code  Proc.  |  317,  provid- 
ing that  costs  shall  be  chargeable  only  upon 
the  fund  unless  personally  charged  on  the  trus- 
tee for  mismanagement  or  bad  faith,  he  was 
protected  from  personal  liability  by  that  sec- 
tion, and  I  321  did  not  impose  a  greater  liabil- 
ity than  if  the  action  had  been  originally 
brought  by  him  in  his  representative  capacity. 
Reade  v.  Waterhouse,  62  N.  Y.  587,  Reversing 
3  Jones  &  S.  78,  Affirming  12  Abb.  Pr.  N.  S. 
255. 

And  under  2  N.  Y.  Rev.  Stat.  515.  2d  ed.  |  47, 
providing  that  every  person  beneficially  inter- 
ested in  the  recovery  in  an  action  on  an  as- 
signed cause  of  action  is  liable  for  costs,  it  was 
held  that  a  person  having  a  Hen  by  assignment 
was  not  liable  for  costs  wbere  It  was  not  clear 
that  he  was  acting  in  the  prosecution  of  the 
claim.  Whitney  v.  Cooper,  1  HIII,  629.  In  this 
case  the  court  said:  **tbat  a  person  having  a 
lien  for  his  debt  on  a  chose  In  action  occasion- 
ally inquires  as  to  its  progress  of  the  attorney 
who  holds  it  for  prosecution,  admits  himself  to 
be  'interested,  and  advises  and  urges  the  suit 
are  not  of  themselves  enough  to  charge  him 
with  the  defendant's  costs.*' 

2.  In  other  states. 

Similar  statutory  provisions  exist  In  other 
states  imposing  liability  for  costs  on  the  party 
beneficially  interested  who  unsuccessfully  pros- 
ecutes a  suit  in  the  name  of  another  party.  The 
cases  In  which  this  liability  was  Imposed  were 
generally  those  in  which  an  action  was  brought 
in  the  name  of  one  party  for  the  use  of  another. 
The  same  rule  was  applied  in  actions  of  eject- 
ment where  the  landlord  sued  in  the  name  of 
his  tenant. 

Under  i^tarr  &  C.  Anno.  Stat.  (111.)  chap.  SX 
<  1f>.  providing  that,  where  judgment  for  costs 
62  L.  R.  A« 


is  given  against  a  plaintiff  suing  for  the  use 
of  another,  such  judgment  shall  also  be  against 
the  person  for  whose  use  the  suit  is  brought 
as  if  he  had  been  a  joint  plaintiff,  where  a 
judgment  was  rendered  against  the  plaintiff  for 
costs,  in  an  action  wherein  the  Keystone  Manu- 
facturing Company  for  the  use  of  M.  L.  Pad- 
dock was  plaintiff,  and  the  nominal  plaintiff 
failed  to  procure  Indemnity  from  Paddock  to 
manage  the  case, — it  was  held  that  he  could  not 
obtain  an  injunction  against  the  collection  of 
the  costs.  Keystone  Mfg.  Co.  v.  Watts,  100  111. 
App.  11.  The  court  said :  "Where  a  person 
prosecutes  a  suit  in  the  name  of  another  he 
is  bound  to  Indemnify  and  protect  him  against 
the  payment  of  costs;  but,  in  order  to  obtain 
such  protection,  it  is  the  duty  of  the  nominal 
plaintiff  to  make  an  application  to  the  court 
where  the  case  Is  pending  for  an  order  on  the 
beneficial  plaintiff  to  Indemnify  him." 

But  where  an  equitable  assignee  of  a  chose 
in  action  brought  suit  thereon  for  his  use  in 
the  name  of  his  assignor,  and  judgment  was 
rendered  for  defendants,  It  was  held  that  the 
nominal  plaintiff,  having  paid  the  costs,  was  en- 
titled to  recover  the  same  from  the  party  who 
prosecuted  the  action.  Henderson  v.  Welch,  8 
111.  340.  The  court  said:  "The  equitable  as- 
signee of  a  chose  In  action  may  sue  upon  it  in 
the  name  of  the  party  having  the  legal  title, 
but  he  is  bound  to  indemnify  such  party  against 
the  payment  of  costs." 

And  in  Dazey  v.  Mills,  10  III.  67,  the  court 
said :  "The  assignee  is  allowed  to  sue  in  the 
name  of  the  person  having  the  legal  interest, 
and  to  control  the  proceedings.  The  latter 
cannot  interfere  further  with  the  prosecution 
than  to  require  indemnity  against  the  payment 
of  costs." 

And  in  Sumner  v.  Sleeth.  87  111.  500,  the  court 
said  :  "It  has  long  been  the  practice  of  courts 
of  law  to  look  through  the  nominal  parties  to 
tbe  rights  of  tbe  real  parties  In  interest;  and, 
where  a  necessary  nominal  party,  either  as 
plaintiff  or  defendant,  falls  or  refuses  to  use 
his  name,  either  In  prosecuting  or  defending 
an  action  at  law,  courts  will  (upon  proper  In- 
demnity as  to  costs  and  damages)  permit  the 
real  party  in  Interest  to  use  the  name  of  tbe 
nominal  party,  and  that  against  the  protest  of 
the  nominal  party." 

In  SUte  use  of  Charlotte    Hall    School    ▼. 
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pelled  to  pay  it.  The  damage  that  appellee 
would  suiTer  by  a  breach  of  the  contract, 
as  contemplated  by  both  parties,  was  the 
affirming  of  the  judgment  and  payment  by 
appellee,  and  the  amount  of  damage  would 
be  the  amount  appellee  would  be  required  to 
pay  in  excess  of  that  which  would  be  re- 
paid by  appellant.  The  affirming  of  the 
judgment  and  payment  by  appellee  followed 
as  a  necessary  consequence  of  the  breach  of 
the  contract  and  because  thereof. 

Jamison  v.  Weaver,  81  Iowa,  212,  46  N. 
W.  996. 

On  the  breach  of  the  contract  being 
shown,  and  that  judgment  in  the  supreme 
court  necessarily  followed  and  was  the  re- 
sult of  appellant's  breach,  and  that  appellee 
paid  the  judgment,  a  necessary  result  of  its 


rendition,  what  reason  obtains  for  saying 
that  the  same  does  not  make  a  prima  facie 
case  of  damage  in  the  amount  of  the  judg- 
ment paid,  throwing  upon  the  party  in  fault 
the  burden  of  overcoming  the  prima  facie 
case  by  evidence  showing  that,  notwith- 
standing appellant's  fault,  the  appellee  was 
not  damaged  in  said  amount  because  the 
judgment  would  have  been  affirmed,  even  if 
the  appeal  had  been  perfected. 

The  court,  in  a  case  of  plain  negligence 
on  the  part  of  an  attorney,  would  not  be 
very  exacting  in  its  requirements  of  a  prima 
facie  showing  in  order  to  shift  the  burden 
to  the  other  side. 

Collier  v.  Pulliam,  13  Lea,  114. 

Negligence  having  been  shown  causing 
damage,  the  burden  is  on  the  attorney  to 


Greenwell,  4  GUI  &  J.  407.  which  was  an  action 
In  the  name  of  the  state  for  the  use  of  a  school 
to  obtain  possession  of  an  estate,  where  the  in- 
testate died  without  known  relatives  legally  en- 
titled to  tue  game,  the  court  said :  •'Some  ob- 
jections have  gone  to  the  form  of  the  Judgment 
Itself,  others  to  the  pleading  in  the  cause.  It 
is  no  valid  objection  against  the  Judgment,  if 
costs  could  in  such  a  case  have  been  rightful- 
ly granted,  that  costs  have  been  adjudged 
against  the  state.  It  is  certainly  true  that  the 
state  is  not  liable  for  costs,  unless  there  exists 
some  legislation  to  make  her  so ;  and  the  act 
of  assembly  of  1704,  chap.  54,  {  10,  so  far  from 
creating  any  responsibility,  thr6w8  it  on  the 
ceatul  que  use,  and  renders  such  person  liable 
by  attachment.  ,  On  a  failure,  however,  of  the 
plaintiff  In  his  action,  the  act  of  assembly  con- 
templates the  entry  of  a  Judgment,  and  it  could 
not  be  entered  in  any  other  manner  than  against 
the  state,  because  In  all  the  records  and  proceed- 
ings the  state's  name,  and  not  the  name  of  the 
ccntui  gue  use,  is  used  as  the  plaintiff,  and  it 
could  not  be,  therefore,  entered  against  the  ces- 
tui que  use.  But,  notwithstanding  this,  the  on- 
ly effect  of  the  Judgment  is  to  create  a  liabil- 
ity In  the  cestui  que  use  for  the  amount.  In 
the  rendition  of  the  Judgment,  however,  no  ex- 
ecution should  have  been  awarded  against  the 
state.  It  is  also  erroneous  in  adjudging  costs 
against  the  plaintiff.  In  a  successful  motion  in 
arrest  each  party  pays  his  own  costs.  The  de- 
fendant is  not  entitled  to  costs.  He  should 
have  taken  advantage  of  the  error  in  the  plead- 
ings, by  demurrer,  and.  not  havinig  done  so, 
he  has,  by  laying  by,  contributed  to  the  costs 
of  the  proceeding." 

In  Anderson  v.  Miller,  7  Smedes  &  M.  586, 
the  court  said  :  "When  an  instrument  not  as- 
signable is  sued  on,  in  the  name  of  one  for  the 
use  of  another,  the  nominal  plaintiff  cannot  dis- 
charge or  release  the  action.  The  courts  of 
law  will  protect  the  equitable  right  to  this  ex- 
tent, and  will  compel  the  nominal  plaintiff  to 
permit  his  name  to  be  used  for  the  recovery  of 
the  claim.  All  he  can  require  is  indemnity 
against  costs." 

A  Judgment  that  the  defendant  recover  his 
costs  from  the  lessor  of  the  plaintiff  in  an  ac- 
tion of  ejectment  was  held  to  be  proper  where 
the  plaintiff  failed  in  the  suit.  Doe  ew  dem. 
Blount  V.  Wright,  60  N.  C.  (1  WInst.  L.)  89. 
This  was  under  N.  C.  Rev.  Code,  chap.  31.  S  45. 
providing  that,  upon  the  return  of  any  declara- 
62  L.  R.  A. 


tlon  in  ejectment,  the  reel  plaintiff  shall  give 
security  to  prosecute  the  action,  or  otherwise 
pay.  all  such  costs  and  damages  as  shall  be 
awarded  on  failure  thereof.  It  was  further  held 
that  in  ejectment  he  was  to  be  regarded  as  a 
party  to  the  action. 

In  Katon  v.  Benefleld,  2  Blackf.  54,  note.  It 
was  said  that  Ind.  Stat.  1833,  p.  113,  provides 
that,  in  actions  of  ejectment,  actions  in  the 
name  of  the  state  for  the  use  of  any  person,  ac- 
tions in  favor  of  a  nominal  plaintiff  for  the  use 
of  another  person,  the  defendant.  If  he  obtain 
Judgment,  may,  in  lieu  of  the  order  and  attach- 
ment for  costs  heretofore  allowed,  take  a  Judg- 
ment for  costs  against  the  lessor,  relator,  or  per- 
son for  whose  use  the  suit  is  brought. 

In  Utt  V.  Long,  6  Watts  &  S.  174,  where  a 
witness  brought  a  suit  for  his  fees  against  a 
party  who  subpoenaed  him,  it  was  held  that  the 
fact  of  taking  an  active  part  in  carrying  on  the 
suit  would  not  render  such  party  liable  to  the 
witnesses  for  their  fees,  without  an  express 
promise  to  pay ;  but,  If  the  party  was  an  active 
agent  in  having  the  suit  in  ejectment  brought, 
and  if  it  was  projected  and  instituted  by  him 
in  the  name  of  a  committee  for  a  lunatic,  he 
would  be  liable  to  the  witnesses  for  the  plain- 
tiff for  their  mileage  and  daily  pay,  without  an 
express  promise  to  pay,  under  Pa.  act  April 
23.  1829.  I  2,  providing  that  the  equitable  plain- 
tiff or  person  for  whose  use  or  benefit  and  at 
whose  instance  any  action  has  been  prosecuted, 
whether  named  on  the  record  or  not,  shall  be 
liable  to  execution  on  Judgment  for  costs  against 
the  legal  plaintiff. 

And  in  Coffey  v.  White,  14  W.  N.  C.  108.  It 
was  said :  "In  Pennsylvania  the  equitable  own- 
er of  a  chose  in  action  Is  entitled,  by  virtue  of 
his  ownership,  to  bring  an  action  In  the  name 
of  the  legal  plaintiff  for  his  use  In  order  to  re- 
cover the  chose ;  that  the  party  whose  name  is 
thus  necessarily  used  as  a  legal  plalntitff  can- 
not prevent  such  use  of  his  name  and  will  not 
be  permitted  to  arrest  or  discontinue  the  action  ; 
that,  when  the  name  of  the  use  plaintiff  is  not 
mentioned,  he  may,  nevertheless,  be  sought  out 
and  made  responsible  for  costs. — that  the  de- 
fendant may  set  up  any  Just  defense  which  he 
has  against  the  use  plaintiff,  as,  for  example,  a 
set-off ;  that,  when  the  action  has  been  com- 
menced in  the  name  of  the  legal  plaintiff  with- 
out his  knowledge  or  against  his  consent,  he 
is  not  liable  for  costs,  that  he  is  only  liable 
'  for  costs  where  he  has  authorized  the  action  : 
Digitized  b         -~  — 


1003.      GsTCHBLL  &  Maktin  L.  &  M.  Co.  y.  £m plotbks'  Liability  Assub.  Corp. 


show  that  his  Degligence  did  not  cause  the 
damage. 

Wharton,  Neg.  p.  638,  S  752 ;  Qodefroy  v. 
Jay,  7  Bing.  413;  Sicaunell  v.  Ellis,  1  Bing. 
347;  Bourne  v.  Diggles,  2  Chitty,  311; 
Aiicheson  v.  Madock,  Peake,  N.  P.  Cas.  pt. 
1,  p.  218;  Thompson  v.  Lohdell,  7  Rob.  (La.) 
369;  King  v.  Fourchy,  47  La.  Ann.  354,  16 
So.  814;  Orayson  v.  Wilkinson,  5  Smedea  & 
M.  268;  Fitch  v.  iScoff,  3  How.  (Miss.)  314, 
34  Am.  Dec.  86;  Coopvcood  v.  Baldtcin,  25 
Miss.  129;  Moorman  v.  Wood,  117  Ind.  144, 
19  N.  E.  739;  Brocfc  v.  Barnes,  40  Barb. 
521;  Hourell  v.  Ransom,  11  Paige,  538;  Jen- 
fiiti^«  V.  McConnel,  17  111.  148;  Shearm.  & 
Redf.  Neg.  §  566;  Wood's  Mayne,  Damages, 
$  648;  Weeks,  Attorneys  at  Law,  2d  ed.  $ 
298;    Patterson    v.    We«ferre/«,    17    Wend. 


543 ;  Hall  v.  Brooks,  8  Vt.  485,  30  Am.  Dec. 
485;  Moore  v.  Floyd,  4  Or.  101;  Wc«*  v. 
Rice,  9  Met.  564;  Crate  ford  v.  Andrctra,'  6 
Ga.  244;  Studehaker  Bros.  Mfg,  Co.  v.  Zol- 
lurs,  12  S.  D.  296,  81  N.  W.  292;  Ranken  v. 
Jones  (Tex.  Civ.  App.)  53  S.  W.  683. 

Waterman,- J.,  delivered  the  opinion  of 
the  court: 

One  provision  in  the  policy  reserved 
rights  to  defendant  in  these  words:  "On  re- 
ceiving from  the  employer  notice  of  any 
claim,  the  corporation  may  take  upon  them- 
selves the  settlement  of  same,  and  in  that 
case  the  employer  shall  give  them  all  neces- 
sary information  and  assistance  for  the  pur- 
pose. The  employer  shall  not,  except  at  his 
own  cost,  settle  any  claim  or  incur  any  ex- 


and  that  the  use  plalDtlff,  If  the  action  Is  de- 
feated. Is  always  liable  for  costs  where  the  ac- 
tion has  been  brought  with  his  privity  or  con- 
sent." 

In  Armstrong  v.  Lancaster,  6  Watts,  68,  30 
Am.  Dec.  293,  It  was  said :  "The  court  will 
undoubtedly  search  out  the  actual  plaintiff,  where 
it  Is  neceBsary,  and  fix  on  him  the  responsibil- 
ity of  a  party,  hy  subjecting  him  to  costs,  a 
plea  of  sot-off,  or  any  other  liability  that  may 
be  necessary  to  protect  the  defendant." 

And  where,  after  the  commencement  of  an  ac- 
tion, the  claim  was  assigned,  and  the  plaintiff 
took  the  benefit  of  the  insolvent  law,  and  the 
action  was  afterwards  carried  on  for  the  use 
of  the  assignee,  who  instructed  counsel  and 
assisted  at  the  trial,  when  a  verdict  passed  for 
the  defendant,  it  was  held  that  the  assignee 
should  be  required  by  rule  to  pay  the  costs. 
Canby  v.  Ridgway,  1  Binn.  496. 

In  an  action  of  ejectment,  where  a  verdict 
was  found  in  favor  of  the  defendant,  it  was  held 
that  Judgment  was  properly  rendered  against 
the  lessor  of  the  plaintiff  for  costs,  under  Tenn. 
act  1801,  chap.  11,  providing  that  a  person 
Instituting  an  action  of  ejectment  shall  give 
bond,  and  the  clerk  shall  issue  a  capias  for  the 
defendant,  who  shall  give  a  bail  bond,  which 
the  sheriff  shall  assign  to  the  lessor  of  the 
plaintiff.  Hopkins  v.  Godbehire,  2  Yerg.  241. 
In  this  case  the  court  said  :  "By  these  statutes, 
the  lessor  of  the  plaintiff,  before  he  can  sue 
in  ejectment,  is  lx>und  to  give  bond  and  secur- 
ity, payable  to  the  defendant,  conditioned  that 
he  will  prosecute  his  suit  with  effect,  or,  in  case 
of  failure,  that  he  will  pay  and  satisfy  all  costs 
that  may  be  awarded  against  him  for  wrongful- 
ly  prosecuting   the   suit." 

So.  In  Anderson  v.  Bradie,  7  Yerg.  297,  and 
Morrison  v.  Deaderlck,  10  Humph.  344,  it  was 
■aid  that  one  of  the  objects  of  Tenn.  act  1825, 
chap.  20,  providing  that  in  all  suits  prosecuted 
in  the  name  of  one  person  for  the  use  of  an- 
other the  person  for  whose  use  the  suit  is 
brought  shall  be  the  real  party  on  record, 
against  ^hom  judgment  shall  be  rendered  and 
execution  issued  for  costs,  was  to  subject  the 
party  having  a  beneficial  interest  to  liability 
for  costs. 

So,  where  a  party  brought  a  suit  for  his 
own  benefit  in  the  name  of  another,  and  after- 
wards dismissed  the  action,  it  was  held  that  a 
judgment  was  properly  rendered  against  htm  for 
the  defendanrs  costs.  Pates  v.  St.  Clair,  11 
62  L.  R.  A. 


Gratt.  22.  It  was  further  held  that  this  would 
be  a  proper  Judgment  without  regard  to  Va. 
Code  1849.  p.  706.  |  9,  providing  that,  "when  a 
suit  is  in  the  name  of  one  person  for  the  bene- 
fit of  any  other,  if  there  be  Judgment  for  the 
defendant's  costs.  It  shall  be  against  such  oth- 
er." 

Persons  who  bring  an  action  without  author- 
ity in  the  name  of  another,  as  a  general  rule, 
are  held  liable  for  costs,  and  it  is  also  a  con- 
tempt of  court  to  prosecute  such  an  action ;  but 
such  cases  are  not  intended  to  be  Included  In 
the  note. 

h.  In  the  absence  of  statutory  provisions. 

1.  In  ejectment  oases. 

Under  the  old  practice,  in  ejectment  a  dec- 
laration was  delivered  to  the  tenant  in  pos- 
bession  on  a  feigned  demise,  in  which  the  sup- 
posed lessee  was  the  nominal  plaintiff  and  a 
casual  ejector  was  the  defendant,  to  which  dec- 
laration a  notice  was  annexed  from  the  cas- 
ual ejector  to  the  tenant  in  possession  advis- 
ing him  to  appear  at  a  certain  time  and  cause 
himself  to  be  made  defendant.  On  the  receipt 
of  this,  if  the  tenant  did  not  appear,  he  was 
supposed  to  have  no  title ;  and,  on  proof  of 
service  of  the  declaration  and  notice,  the  court 
ordered  Judgment  against  the  casual  ejector  by 
default,  and  possession  of  the  premises  was  giv- 
en to  the  lessor  of  the  plaintiff,  who  was  con- 
Hidered  as  the  real  claimant.  But,  if  the  ten- 
ant appeared  pursuant  to  the  notice,  a  rule  of 
court  was  drawn  up  by  consent  of  the  parties, 
called  the  consent  rule,  by  which  it  was  ordered 
that  the  tenant  be  made  defendant  instead  of 
the  casual  ejector,  and  forthwith  appear  at  the 
suit  of  plaintiff  and  plead  not  guilty,  and  upon 
the  trial  confess  lease,  entry,  and  ouster,  and 
insist  upon  the  title  only ;  otherwise  that  judg- 
ment would  be  entered  for  the  plaintiff  against 
the  casual  ejector.  By  the  consent  rule  it  was 
ordered  that  if,  on  the  trial,  the  tenant  should 
not  confess  the  same,  whereby  the  plaintiff 
should  not  be  able  to  prosecute  his  suit,  the  ten- 
ant should  pay  costs  to  the  plaintiff;  but  It 
was  further  ordered  that  if,  upon  the  trial  of 
the  issue,  a  verdict  should  be  given  for  defend- 
ant, or  the  plaintiff  did  not  prosecute  his  suit^ 
for  any  other  cause  than  for  not  confessing 
lease,  entry,  and  ouster,  then  the  lessor  of  the 
plaintiff  should  pay  the  costs  of  the  defendant, 
2  Tidd.  Pr.  1203.       Digitized  by  V^OOQIC    . 
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pense  without  the  consent  of  the  corpora- 
tion: Provided,  however,  that  i|,  upon  the 
happening  of  an  accident  covered  by  this 
policy,  the  employer  shall,  in  his  discretion, 
take  any  step  for  the  immediate  medical  or 
surgical  relief  of  an  injured  employee,  the 
corporation  shall  reimburse  any  moderate 
expense  so  incurred.  If  any  legal  proceed- 
ings be  taken  to  enforce  a  claim,  the  cor- 
poration shall,  at  their  own  cost  and  ex- 
pense, have  the  absolute  conduct  and  con- 
trol of  defending  the  same  throughout,  in 
the  name  and  on  behalf  of  the  employer; 
but,  if  the  corporation  shall  offer  to  pay 
the  employer  the  full  amount  insured,  they 
shall  not  be  bound  to  defend  the  case,  nor 
be  liable  for  any  costs  or  expenses  which  the 
employer  may  incur  in  defending  such  case. 


The  employer  shall,  at  the  cost  of  the  cor- 
poration, render  them  every  assistance  in 
his  power  in  carrying  on  any  suit  which 
they  shall  undertake  to  defend  on  his  be- 
half." 

The  facts  are  that  Kewbury  obtained 
judgment  against  plaintiff  in  the  district 
court  for  $4,300,  and  defendant,  in  attempt- 
ing to  take  an  appeal,  failed  to  perfect  it 
in  proper  time,  and  the  judgment  was  af- 
firmed on  motion.  It  is  upon  this  failure 
to  have  the  appeal  heard  upon  its  merits 
that  the  claim  of  liability  is  founded.  We 
very  much  doubt  whether  defendant,  under 
the  clause  of  the  contract  we  have  set  out, 
would  be  liable  for  failing  to  take  an  ap- 
peal if  it  thought  it  inadvisable,  or  in  any 
event  be  imder  obligation  to  do  more  than 


In  some  cases,  under  the  old  practice,  that  did 
not  reach  final  Judgment,  and  the  lessor  did 
not  enter  into  the  consent  rule,  he  was  held  not 
liable  for  the  defendant's  costs.  Doe  ew  dem. 
Prior  v.  Baiter,  8  Taunt.  485 ;  Doe  ea  dem.  Prat- 
ten  V.  Board,  10  Mees.  &  W.  075 ;  Den  ew  dem. 
Strugle  V.  Hayne,  21  N.  J.  L.  245 ;  Anonymous, 
8  N.  J.  L.  268. 

In  Doe  ex  dem.  Prior  v.  Salter,  8  Taunt. 
485,  which  was  an  action  in  ejectment.  It  was 
held  that  the  only  mode  of  recovering  costs  of  a 
nonsuit  upon  the  merits  in  ejectment  was  to 
serve  the  lessor  of  the  plaintiff  with  a  copy  of 
the  consent  rule  and  allocatur  of  costs,  and  to 
attach  him  if  he  did  not  obey. 

And  where,  after  a  rule  for  Judgment  in  eject- 
ment against  the  casual  ejector  the  defendant 
delivered  a  plea  and  consent  rule,  In  the  latter 
of  which  the  lessor  of  the  plaintiff  never  Joined, 
and  Judgment  of  non  pro9.  was  afterwards 
signed.  It  was  held  that  the  court  had  no  pow- 
er to  compel  the  lessor  of  the  plaintiff  to  pay 
those  costs  or  Join  in  the  consent  rule.  Doe  ex 
dem.  Pratton  v.  BoUrd,  10  Mees.  ft  W.  675. 

So,  in  ejectment  the  lessor  of  the  plaintiff  was 
held  not  liable  for  costs  when  non  prossed  for 
refusing  to  Join  in  the  consent  rule.  This  was 
on  the  ground  that,  not  being  a  party  to  the 
record,  he  was  liable  for  costs  only  under  the 
consent  rule.  Den  ex  dem.  Strugle  v.  Hayne,  21 
N.  J.  L.  245 ;  Anonymous,  8  N.  J.  L.  268. 

Some  early  English  cases  held  that  the  real 
party  in  interest  In  bringing,  a  suit  in  ejectment 
should  be  held  liable  for  costs.  Morgan  v. 
Stepely,  1  Keble,  827.  In  this  case  it  was  not 
shown  whether  or  not  he  had  entered  Into  the 
consent  rule.  The  lease  was  made  by  baron  and 
feme,  and  it  was  held  that  on  his  death  she  was 
liable  as  well  as  other  Joint  tenants  surviving. 

And  where  an  ejectment  was  brought  upon  a 
demise  of  the  Duke  of  Richmond,  and  costs  were 
taxed  for  the  defendant,  and,  the  plaintiff  not 
being  found  and  the  duke  a  person  privileged  by 
Parliament  and  an  embassador  beyond  sea,  it 
was  ruled  that  the  duke's  agents  who  gave  the 
name  of  the  plaintiff  to  the  duke's  attorney 
should  pay  the  costs  or  produce  a  plaintiff  able 
to  pay  them,  and  the  court  committed  the  agents 
until  they  did  so.     Henloe  v.  Peters,  2  Lev.  66. 

In  ejectment,  where  the  father  that  prosecut- 
ed the  suit  was  dead  and  the  lessor  was  an  in- 
fant, and  a  rule  for  costs  against  the  Infant 
in  whose  right  the  father  sued  was  prayed.  It 
was  held  that,  the  father  having  left  no  assets, 
62  L.  R.  A. 


and  the  attorney  not  being  in  fault,  and  there 
being  no  timely  motion  for  an  able  plaintiff,  and 
the  cosu  being  above  £50,  th««  coivf  acr^jyted 
an  offer  of  the  executes-  to  pay  £10.  Austin  v. 
King,  3  Keble,  4?.7,  Freem.  C.  L.  Rep.  373. 

In  Noke  v,  Windlvim,  1  Strange,  693,  ''the 
lessor  of  the  plaintiff  being  an  infant,  the  court 
obliged  him  to  name  a  good  plaintiff,  who  might 
be  answerable  for  costs." 

And  in  Throgmorton  em  dem.  Miller  v.  Smith, 
2  Strange,  032,  on  a  motion  that  an  infant  les- 
sor In  ejectment  should  be  compelled  to  name 
a  good  plaintiff  who  would  be  answerable  for 
costs,  where  the  father  had  entered  into  a  rule 
to  pay  costs,  and  there  was  a  rule  to  stay  pro- 
ceedings until  security  was  given,  the  last  day 
of  the  term  the  infant's  mother  entered  into 
the  rule. 

In  a  similar  case,  where  it  was  shown  that 
the  guardian  of  the  infant  had  undertaken  to 
pay  the- costs,  the  rule  was  discharged.  Anony- 
mous, 1  Cowp.  128. 

After  the  consent  rule  was  abolished  by  the 
common-law  procedure  act  1852  (15  ft  16  Vict, 
chap.  76,  li  186,  221),  it  was  held  that  the  real 
party  in  Interest  would  be  held  liable  for  the 
defendant's  costs,  and  that  the  equitable  Ju- 
risdiction exercised  by  the  courts  in  ejectment 
cases  still  existed.  Mobbs  v.  Vanderbrande,  4 
Best  ft  S.  004,  33  U  J.  Q.  B.  N.  S.  177,  10  Jur. 
N.  S.  745,  9  L.  T.  N.  S.  760,  12  Week.  Rep.  405 ; 
Thornton  v.  Wilkinson,  9  Jur.  N.  S.  606,  8  U  T. 
N.  S.  507,  11  Week.  Rep.  016. 

In  some  cases  in  this  country  the  lessor  ap- 
pears to  have  been  held  liable  for  costs  whether 
he  had  entered  into  the  consent  rule  or  not. 

In  Jackson  ex  dem.  Vrooman  v.  Haines,  2 
Cow.  462.  it  was  held  that  a  female  lessor  of 
the  plaintiff  in  an  action  of  ejectment  was  not 
exempt  from  an  attachment  for  the  nonpayment 
of  defendant's  costs,  where  they  did  not  ex- 
ceed $50,  under  1  N.  Y.  Rev.  Laws,  527,  provid- 
ing that  uo  female  person  shall  be  imprisoned 
upon  execution  in  any  civil  action  for  debt  or 
damages  In  which  the  debt  or  damages  shall 
not,  exclusive  of  costs,  exceed  $50,  as  the  terms 
made  use  of  in  the  statute  did  not  reach  the  case 
of  an  attachment  for  costs. 

And  in  Jackson  ex  dem.  Runno  v.  Stiles,  1 
Cow.  166,  it  was  held  that  in  ejectment,  where 
the  lessor  neglected  to  Join  in  the  consent  rule, 
the  court  ordered  that  the  lessor  pay  the  costs 
of  the  motion  and  Join  in  the  consent  rule  with- 
in twenty  days,  oi^that  the  tenant  may  enter 
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employ  a  competent  attorney;  but  it  ap- 
pears that,  after  the  judgment  below,  it  ex- 
pressly agreed  to  take  an  appeal,  and  at- 
tempted to  do  80,  and  its  liability  in  this 
action  we  think  must  rest  upon  this  second 
agreement.  The  question  of  whether  it  was 
obliged  to  do  more  than  select  a  competent 
attorney  is  extensively  discussed  by  counsel, 
but  we  do  not  feel  required  to  determine  it. 
We  may  assume,  for  the  purpose  of  this 
case,  that  defendant  is  liable  for  any  de- 
fault or  negligence  of  the  attorney  it  em- 
ployed, and  we  then  have  this  question: 
What  damages  have  been  shown?  The  case 
is  a  singular  one  in  many  of  its  features. 
Our  attention  has  been  called  to  none  just 
like  it  in  the  books.  Plaintiff  lays  much 
stress  upon  the  fact  that  defendant  was  an 


insurance  company,  and  some  of  the  argu- 
ments made  seem  to  embody  the  thought 
that  it  guaranteed  a  hearing  in  this  court, 
but  this  is  not  so.  In  so  far  as  the  appeal 
was  concerned,  it  had  the  responsibility  only 
that  would  have  attached  to  any  other 
agent  undertaking  a  like  duty. 

Counsel  for  plaintiff  ground  their  case 
upon  this  rule:  "When  negligence  has  been 
shown,  in  consequence  of  which  judgment 
has  gone  against  the  client,  it  is  not  incum- 
bent on  the  client  to  show  that  but  for  the 
negligence  he  could  have  succeeded  in  the 
action.  It  is  for  the  solicitor  to  defend 
himself  ...  by  showing  that  the  client 
was  not  hurt  by  his  negligence."  Wharton, 
Neg.  S  752;  Shearm.  &  Redf.  Neg.  5th  ed. 
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a  n<m  pro9.,  and  that  the  lessor  pay  the  costs 
of  the  defense. 

In  Feople  v.  HoDsenfratts,  8  Cow.  26,  it  was 
held  that  the  lessor  of  the  plaintiff  In  eject- 
ment could  not  be  taken  on  a  ca.  sa.  for  costs 
of  the  defendant,  where  the  lessor  had  not  been 
■erred  with  a  taxed  bill  of  costs  before  mov- 
ing for  the  attachment.  In  this  case  the  lessor 
of  the  plaintiff  had  entered  into  the  consent 
rule,  and  the  verdict  and  Judgment  were  against 
the  nominal  plaintiff. 

And  In  People  v.  Merrltt,  7  Cow.  416,  where 
defendants  in  ejectment  had  recovered  a  verdict 
and  Judgment  for  costs  against  the  nominal 
plaintiff,  it  was  held  that  an  attachment  could 
not  be  awarded  against  the  lessor,  as  no  ca.  sa. 
for  costs  against  the  nominal  plaintiff  had  been 
shown  to  the  lessor. 

The  remedy  failed  in  these  last  two  cases  on 
account  of  the  mode  of  procedure. 

And  where  the  lessor  of  the  plaintiff  in  eject- 
ment entered  on  the  premises  during  the  pen- 
dency of  the  suit  it  was  held  that  he  became 
liable  to  pay  the  costs  of  the  suit,  as  his  entry 
defeated  the  writ  Gubbs  v.  Ellis,  4  N.  C.  (2 
Car.  lAw.  Kepos.)   612. 

But  in  Doe  c»  dem.  Brown  v.  Owen,  2  Blackf. 
452,  in  the  absence  of  a  statute,  it  was  held 
that  In  ejectment,  if  there  be  a  verdict  and 
Judgment  for  the  defendant,  the  Judgment  for 
costs  must  be  entered  against  the  nominal 
plaintiff,  and  not  against  the  lessor  who  had 
entered  Into  the  common  consent  rule.  This 
did  not  decide  that  he  would  not  be  held  lia- 
ble on  attachment.  Subsequently  the  Indiana 
statute  Imposed  a  liability  for  costs  on  the  les- 
sor in  ejectment  where  the  Judgment  was  for 
defendant.  See  Eaton  v.  Benefleld,  2  Blackf. 
54,  note,  9upra,  II.  a,  2. 

Cases  in  regard  to  staying  proceedings  in 
ejectment  until  costs  are  paid  are  not  intended 
to  be  included  in  this  note. 

2.  In  other  oa^ea. 

It  seems  to  have  been  generally  held.  In  cases 
other  than  ejectment,  that  the  beneficial  plain- 
tiff was  not  liable  for  costs.  The  exceptional 
cases  are  one  in  Queen's  bench  division,  which 
is  a  dictum,  to  the  effect  that  he  would  be  lia- 
ble for  costs ;  and  two  cases  in  New  York,  where 
assigned  claims  were  prosecuted  for  the  benefit 
of  assignees,  which  cases  arose  before  the  stat- 
ute. 

Ad  action  was  brought  against  a  clerk  of  the 
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trustees  of  the  district  and  another  party  who 
was  a  constable  for  the  trustees,  in  making  a 
distress,  occupied  by  the  plaintiff  as  tenant,  and 
there  was  a  nonsuit.  It  was  held  that  the  land- 
lord would  not  be  liable  for  costs  although  he 
was  the  real  party  in  interest.  Hayward  v. 
Oiffard,  4  Mees.  &  W.  194,  6  Dowl.  P.  C.  699, 
7  L.  J.  Bxch.  N.  S.  256.  The  court  said :  "The 
cases  where  the  courts  have  interfered  in  this 
way  are  cases  of  exception.  They  are  cases 
where  application  is  made  for  security  for  costs, 
and  even  there  the  order  is  made  in  the  cause, 
and  the  Immediate  thing  commanded  is  a  stay 
of  proceedings,  by  which  means  the  ulterior  ob- 
ject of  a  security  for  costs  Is  obtained.  So,  in 
ejectment,  which  is  a  fictitious  proceeding,  the 
courts  allow  the  action  to  be  brought  in  the 
name  of  the  nominal  plaintiff,  and  allow  the 
landlord  to  come  in  and  defend,  but  they  take 
notice  of  the  real  party  litigant.  Those  are  the 
excepted  cases,  but  the  general  rule  is  that 
courts  of  Justice'  have  no  power  to  except  over 
parties  to  the  record." 

In  Evaus  v.  Rces,  1  Gale  ft  D.  579,  1  Dowl. 
P.  C.  N.  8.  338,  2  Q.  B.  334,  11  L.  J.  Q.  B.  N. 
S.  11,  5  Jur.  1060,  which  was  a  replevin  case. 
It  was  held  that  the  court  had  no  power,  after 
Judgment  for  defendant,  to  make  a  third  party 
pay  the  costs  on  the  ground  that  he  was  the 
real  plaiutiff.  The  court  said :  "No  case,  ex- 
cept in  ejectment,  has  been  cited  in  which  a 
person,  nut  a  party  before  the  court,  has  been 
compelled  to  pay  costs.  The  action  of  ejectment 
Is  an  exception  to  the  general  rules'.'* 

And  in  Scott  v.  Pascall.  15  Sim.  559,  11  Jur. 
550,  where  a  suit  was  instituted  by  two  of  the 
guardians  of  the  poor  on  behalf  of  themselves 
and  other  guardians  to  enforce  payment  of  mon- 
ey for  the  benefit  of  a  parish,  it  was  said  that 
the  persons  on  whose  behalf  the  plaintiff  sued 
were  not  liable  for  the  costs  of  the  suit. 

But  in  Reg.  v.  Wheatley,  34  Week.  Rep.  257, 
where  the  Justices  had  made  an  order  to  abate 
a  nuisance,  under  public  health  act  1875,  |  94, 
providing  that  the  local  authorities  may  re- 
quire a  nuisance  to  be  abated  within  a  speclfie<) 
time,  the  court  said :  "It  is  not  usual  to  give 
costs  against  the  Justices,  but  I  think  we  should 
reserve  the  right  to  Mr.  Charles  to  ask  that  the 
local  board  should  pay  the  costs  if  it  is  found 
that  they  have  carried  on  this  litigation  under 
ihe  shadow  of  the  Juhtlces."  The  order  made  by 
the  Justices  failed  to  designate  the  work  required 
o  abate  the  nuisance,  and  was  defec^iv^,^Thi»|^ 
4Q  Digitized  by  VjOOV  IC 
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These  writers  all  rdy  in  support  of  this  rule 
principally  upon  the  English  case  of  Gode- 
froy  V.  Jay,  7  Bing.  413.  As  to  that  case, 
it  is  enough  to  say  it  has  been  questioned, 
expressly  or  by  implication,  in  several  well- 
considered  cases  in  this  country.  See  Col- 
lier V.  Pulliam,  13  Lea,  114;  Spangler  v. 
Sellers,  5  Fed.  882;  Pennington  v.  Yell,  11 
Ark.  212,  52  Am.  Dec.  262.  There  are  doubt- 
less instances  in  which  the  rule  stated  may, 
to  some  extent,  be  properly  applied.  Where 
an  attorney  undertakes  to  make  a  collection 
and  negligently  fails,  prima  facie  the 
amount  of  the  cause  of  action  is  the  amount 
of  the  loss,  but  it  is  incumbent  on  the  client 
to  show  that  the  claim  was  a  valid  obliga- 
tion. But,  in  those  cases  which  seem  to 
adopt  the  rule  of  the  Qodefroy  Case,  an  ex- 
amination will  disclose  a  state  of  facts  not 
requiring  the  application  of  so  extended  a 
doctrine.  For  instance,  in  Moorman  v. 
Wood,  117  Ind.  144,  19  N.  E.  739,  where  the 
attorney  was  guilty  of  gross  fraud,  and  sac- 


rificed his  client's  rights  to  protect  himself, 
by  taking  a  judgment  less  favorable  to 
plaintiff  than  he  might  have  had,  the  fact 
that  he  obtained  a  judgment  showed  the 
merits  of  the  claim,  and  its  amount  may 
well  be  said  to  have  been  prima  facie  the 
measure  of  plaintiff's  rights.  These  in- 
stances, and  the  other  cases  cited  by  plain- 
tiff, differ  from  that  at  bar  in  this:  Here 
there  was  a  judgment  of  the  district  court 
against  plaintiff.  Generally  speaking,  it 
was  presumptively  valid,  and  would  stand 
on  appeal.  1  Greenl.  Ev.  {  19;  Smith  v. 
Yager,  85  Iowa,  706,  60  N.  W.  224;  Wright 
V.  Farmers'  Mut.  Live-Stock  Ins.  Asso.  96 
Iowa,  360,  65  N.  W.  308.  What  warrant  is 
there  for  saying  that  in  a  case  of  this  kind 
there  is  a  counter  presumption  that  it 
would  have  been  reversed?  And,  without 
such  presumption,  plaintiff  has  made  no 
showing  of  damage.  Even  overcoming  the 
presumption  first  mentioned  would  not  be 
enough  to  make  plaintiff's  case.     We  must 


order  was  reversed  on  certiorari.  The  court. 
Queen's  bench  division,  did  not  cite  any  author- 
ities, and  this  case  does  not  appear  to  have  been 
subsequently  cited. 

No  statute  appears  to  have  been  In  force  at 
the  time  the  following  two  cases  were  decided, 
and  the  beneficiary  was  held  liable  for  costs 
under  the  practice  which  existed.  This  rule 
of  practice  seems  to  have  been  the  foundation 
for  the  stktutolry  provision  in  2  N.  Y.  Rev.  Stat. 
619,  I  44. 

In  Schoolcraft  v.  Lathrop,  5  Cow.  17,  it  was 
said :  **It  is  now  the  well-settled  practice  that, 
where  one  is  beneficially  interested  in  the  de- 
mand of  the  plaintiff,  as  assignee,  and  the  suit 
is  carried  on  for  his  benefit,  upon  Judgment 
against  the  plaintiff,  such  assignee  is  liable  for 
the  costs." 

An  assignee  of  a  chose  in  action,  upon  which 
a  suit  as  prosecuted  for  his  benefit,  on  Judg- 
ment being  rendered  for  the  defendant,  was 
held  liable  for  the  costs.  Waring  v.  Barret,  2 
Cow.  460.  In  this  case  an  effort  was  made  to 
tax  part  of  the  costs  against  the  attorneys  for 
plaintiff,  and  it  was  admitted  on  argument  that 
the  assignee. was  liable. 

The  only  authority  for  taxing  costs  against 
the  assignee  in  the  Waring  case  was  the  cita- 
tion of  Ketcham  v.  Clark,  4  Johns.  484,  where 
the  plaintiffs,  having  become  Insolvent,  assign- 
ed all  their  property  to  other  parties,  for  whose 
benefit  that  suit  was  commenced,  and  the  plain- 
tiffs were  unable  to  pay  costs.  The  court  said : 
"It  is  just  that  the  assignee  should  be  respon- 
sible for  the  costs,  and  required  security  to  be 
given." 

III.  Coats  against  third  parties  defending, 
a.  In  ejectment  oases. 

In  New  York  it  is  held  that  a  party  unsuccess- 
fully defending  an  ejectment  case  in  the  name 
of  anothei  will  be  liable  for  the  costs  on  the  re- 
turn of  an  execution  unsatisfied  against  the  los- 
ing party.  In  Livingston  v.  Clements,  1  Hill, 
648,  this  rule  was  denied,  claiming  that  the  case 
of  Jackson  €9  dem.  Martin  ▼.  Van  Antwerp,  1 
62  L.  R.  A. 


Wend.  295,  was  overruled  in  Miller  v.  Adsit.  18 
Wend.  672  (a  replevin  case),  and  in  Ryers  v. 
Hedges,  1  Hill,  646,  the  same  view  was  taken ; 
but  In  that  case  the  proof  of  privity  would  not 
support  a  judgment  against  the  party  said  to  be 
defending.  These  two  ejectment  cases  in  1 
Hill  are  in  effect  overruled  in  Farmers'  Loan 
&  T.  Co.  V.  Kursch,  5  N.  Y.  558,  and  the  rule 
in  that  state  seems  to  be  that  in  all  cases 
a  party  unsuccessfully  defending  an  action  in 
the  name  of  another  will  be  held  liable  for 
costs  where  he  has  the  right  to  be  made  a 
party  defendant  under  the  statute  and  Code, 
but  falls  to  exercise  that  right. 

In  Jackson  ea?  dem.  Martin  v.  Van  Antwerp, 
1  Wend.  295,  it  was  held  that  a  landlord  de- 
fending a  suit  of  ejectment  in  the  name  of  his 
tenant  should  be  ordered  to  pay  the  costs  of 
the  suit. 

So,  in  FarmerR*  Loan  &  T.  Co.  v.  Kursch,  6 
N.  Y.  558.  it  was  held  that  a  grantor  who  de- 
fended unsuccessfully  an  ejectment  suit  against 
his  tenant  was  liable  to  pay  the  costs  of  the 
plaintiff  after  execution  against  the  defendant 
was  returned  unsatisfied.  This  was  on  the 
ground  that  a  person  would  be  liable  who  de- 
fended without  being  made  a  party,  and  who 
had  the  right  to  be  made  a  party  under  2  N.  Y. 
Rev.  Stat.  341,  {  17,  providing  that  no  impar- 
lance, voucher,  aid,  prayer,  or  receipt  shall  be 
allowed;  but,  whenever  any  action  shall  be 
brought  against  any  tenant  to  recover  land  held 
by  him,  the  landlord  and  any  person  having  any 
privity  of  estate  or  interest,  may  be  made  a  de- 
fendant, or  may,  at  his  election,  appear  without 
such  tenant  This  statute  was  held  to  supply 
the  deficiency  that  existed  In  the  act  of  1813 
(1  Rev.  Laws  443),  requiring  the  defendant  in 
ejectment  to  give  immediate  notice  to  his  land- 
lord, and  authorizing  the  latter  to  appear  and 
become  a  joint  defendant,  and  providing  that, 
if  he  failed  In  the  action  after  becoming  a  de- 
fendant, judgment  should  be  rendered  against 
him  for  costs. 

In  FInnegan  v.  Carraher,  47  N.  Y.  493,  Af- 
firming 61  Barb.  252^  it  wa^  said  that,  where  a 
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further  presume  that  Newbury  could  not 
have  succeeded  on  another  trial.  In  oiir 
opinion,  the  burden  is  upon  a  plaintiff  in 
an  action  of  this  nature  to  show  the  amount 
of  his  damages.  Sometimes  he  is  aided  in 
this  by  a  presumption,  but  not  so  under  the 
facts  in  the  case  at  bar.  As  sustaining 
this  conclusion,  see,  in  addition  to  the  cases 
cited,  as  criticising  the  rule  in  the  Oodefroy 
Gaae:  Bruce  v.  Baxter ^  7  Lea,  477;  Cox  y. 
Sullivan,  7  Ga.  144,  50  Am.  Dec.  386;  8uy- 
dam  V.  Vance,  2  McLean,  99  Fed.  Cas.  No. 
13,657.  Plaintiff  presses  upon  our  atten- 
tion, as  directly  in  point  in  support  of  his 
contention,  the  case  of  Jamison  v.  Weaver, 
81  Iowa.  212,  46  N.  W.  996.  In  that  case 
an  attorney  sued  to  recover  fees.  Defend- 
ant filed  a  counterclaim  based  upon  the  at- 
torney's negligence  in  failing  to  properly 
prosecute  an  appeal  to  this  court,  in  an  ac- 
tion in  which  defendant  was  appellant,  by 
reason  of  which  the  costs  of  the  appeal,  $37, 
were  taxed  to  and  paid  by  defendant.  There 
was  a  demurrer  to  this  counterclaim,  which 
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was  sustained  by  the  trial  court,  and  this 
court  reversed  the  ruling.  It  will  be  seen 
there  were  certain  admitted  damages,  aris- 
ing out  of  the  failure  to  prosecute  the  ap- 
peal, and  in  that  important  respect  the  case 
differs  from  the  one  at  bar.  By  the  demur- 
rer it  was  admitted  the  costs  were  taxed  to 
defendant  because  of  the  failure  of  plaintiff 
to  diligently  prosecute  the  appeal. 

But,  were  we  to  adopt  the  rule  plaintiff 
contends  for,  we  hardly  think  its  situation 
would  be  improved.  Let  us  suppose  the  bur- 
den on  defendant  to  show  that  plaintiff  was 
not  damaged  by  the  failure  to  perfect  the 
appeal.  The  presumption  in  favor  of  the 
correctness  of  the  judgment  at  nisi  prius 
would  make  a  prima  facie  case  to  that  ef- 
fect. The  burden  would  then  shift  to  plain- 
tiff to  overcome  such  case,  and  this  burden 
it  has  failed  to  sustain. 

For  the  reasons  given,  we  think  the  judg- 
ment of  the  trial  court  erroneous,  and  it  is 
reversed. 


iandlord  defends  unsuccessfully.  Id  the  name 
of  his  tenant,  an  action  of  ejectment,  he  will  be 
held  liable  for  the  costs  of  the  plaintiff. 

In  Livingston  v.  Clements,  1  Hill,  648,  Over- 
ruled in  Farmers'  Loan  &  T.  Co.  v.  Kursch,  5 
N.  Y.  558.  9upru,  where  an  ejectment  suit  was 
defended  in  the  name  of  the  tenant  at  the  In- 
stance and  for  the  benefit  of  his  landlord,  it 
was  held  that  the  landlord  was  not  liable  for 
the  plaintiff's  costs.  In  this  case  the  court 
said :  "This  case,  as  It  stands  between  the 
plaintiff  and  Polly,  would,  on  the  afBdavits  of 
the  defendant,  be  the  same  with  Jackson  cw 
dem.  Martin  v.  Van  Antwerp,  1  Wend.  295, — 
that  Is  to  say,  Polly  would  be  liable  to  pay  the 
plaintiff's  costs  on  his  motion.  Then  It  Is  In- 
sisted that  he  may  be  compelled  to  do  the  same 
thing  upon  the  defendant's  motion,  for  which 
we  are  referred  to  Colvard  v.  Oliver,  7  Wend. 
497.  The  principle  of  the  latter  case  would 
seem  to  be  a  warrant  for  this  motion,  on  the 
defendant's  facts,  if  we  could  go  behind  the 
nominal  defendant  and  consider  another  defend- 
ing  in  his  name  as  the  real  party,  for  the  pur- 
pose of  compelling  the  latter  to  pay  costs  on  the 
application  of  the  plaintiff.  I  should  doubt 
whether  wc  could,  even  were  the  landlord,  who 
defended  In  the  name  of  his  tenant,  called  on. 
Jackson  ex  dem.  Martin  v.  Van  Antwerp  does 
not  appear  to  be  sustained  by  any  precedent,  and 
Is,  I  think,  in  principle,  overruled  by  Miller  v. 
Adsit,  18  Wend.  672." 

So,  In  Ryers  v.  Hedges,  1  Hill,  646,  It  was 
said :  "It  must  be  taken  as  a  general  rule  since 
our  decision  In  Miller  v.  Adslt,  18  Wend.  672, 
that,  though  one  person,  for  the  protection  of 
bis  own  Interest,  defend  an  action  In  the  name 
of  another,  yet  he  will  not  be  liable  for  the 
costs  which  the  plaintiff  recovers.  The  action 
of  ejectment,  where  the  landlord  defends  In  the 
name  of  his  tenant,  has  been  holden  to  consti- 
tute an  exception  (Jackson  ex  dem.  Martin  v. 
Van  Antwerp,  1  Wend.  295)  ;  but  this  Is  con- 
trary to  the  principle  of  Miller  v.  Adslt."  In 
this  case  the  relation  of  landlord  and  tenant 
was  denied  to  exist,  and  the  affirmative  proof 
was  held  insufficient.  But  see  Farmers'  Loan 
(«  L.  R.  A. 


&  T.   Co.  V.   Kursch,  6  N.  Y.   558.  supra;  and 
Miller  V.  Adsit,  18  Wend.  672,  infra.  III.  b. 

A  mortgagee  who  unsuccessfully  defended  an 
ejectment  suit  against  the  mortgagor  without 
being  made  a  party  defendant  was  held  liable 
for  costs.  Sand  v.  Church,  32  App.  Dlv.  139, 
52  N.  Y.  Supp.  854.  This  decision  was  on  the 
ground  that  a  person  would  be  liable  for  costs 
who  defended  an  action,  and  who  had  the  right 
to  be  made  a  party  defendant  but  failed  to 
exercise  that  right,  under  N.  Y.  Code  Civ.  I»roc, 
I  452,  providing  that,  where  a  person  not  a  par- 
ty to  an  action  has  an  interest  In  the  subject 
thereof,  or  In  real  property,  and  makes  applica- 
tion to  the  court  to  be  made  a  party,  he  must 
be  brought  In  by  the  proper  amendment.  This 
section  was  construed  In  connection  with  ( 1503, 
providing  that  any  other  person  (than  grantee, 
heir,  or  occupant)  claiming  title  to,  or  the  right 
of  possession  of,  the  real  property  sought  to  be 
recovered  as  landlord,  remainderman,  reversion- 
er, or  otherwise  adversely  to  the  plaintiff,  may 
be  Joined  as  defendant  In  an  action  therefor. 

It  may  be  noticed  that  N.  Y.  Code  Proc.  | 
122,  provided  that  a  person  Interested,  not  a 
party,  "in  an  action  for  the  recovery  of  real 
or  personal  property,"  on  making  an  applica- 
tion may  be  brought  in  as  a  defendant.  The 
scope  of  the  present  provision  seems  to  give  a 
party  Interested  In  the  subject-matter  of  any 
action  the  right  to  be  made  a  party. 

In  England  parties  who  defended  an  action 
in  the  name  of  another  were  held  liable  for 
costs ;  but  were  not  held  liable  where  they  were 
only  equitable  mortgagees  and  the  proof  did  not 
establish  that  they  assumed  control  of  the  de- 
fense, and  where  the  party  defending  did  not 
claim  title.  But  as  to  this  latter  there  is  one 
case,  Hutchinson  v.  Greenwood,  4  El.  &  Bl.  324, 
3  C.  L.  Rep.  115,  24  L.  J.  Q.  B.  N.  S.  2,  1  Jur. 
N.  S.  329,  3  Week.  Rep.  105,  infra,  where  such 
liability  was  imposed,  but  this  case  does  not 
seem  to  have  been  followed  In  other  cases. 

So,  where  three  actions  of  ejectment  had  been 
brought  against  a  landlord  and  his  two  tenants, 
and  the  landlord  obtained  a  rule  for  the  con-, 
solidatlon  of  the  three  actions,  and  that  ta^iC 
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•Jectment  agalnit  one  of  the  tenants,  who  was  a 
pauper,  should  abide  the  event  of  the  ejectment 
against  the  other,  and  that  action  was  tried  and 
the  lessor  of  the  plaintiff  obtained  Judgment, 
the  court  compelled  the  landlord  defendant  to 
pay  the  costs  of  that  ejectment.  Thrustout  ev 
dem,  Jones  t.  Shenton,  10  Bam.  &  C.  110. 

And  where  the  tenant  in  ejectment  had 
been  put  in  possession  of  the  premises  by  the 
parish  officers,  who  made  an  order,  on  eject- 
ment being  brought,  that  the  action  should  be 
defended  at  the  expense  of  the  township,  and 
the  lessor  of  the  plaintiff  obtained  a  verdict,  it 
was  held  that  the  parish  officers  should  be  re- 
quired to  pay  the  costs.  Doe  ea  dem.  Masters 
T.  Gray,  10  Bam.  &  C.  615.  In  this  case  the 
court  said:  "In  ejectment  we  can  make  the 
real  party  to  the  suit  pay  the  costs.  Thrustout 
e»  dem.  Jones  t.  Shenton,  10  Barn.  &  C.  110. 
Here  the  parish  officers  put  a  mere  pauper  into 
possession,  and  the  lessor  of  the  plaintiff  was 
bound  to  bring  the  ejectment  against  him.  The 
parish  officers,  therefore,  ought  to  pay  the 
costs."  • 

And  in  an  action  of  ejectment  it  was  held 
that  the  court  had  Jurisdiction  to  order,  by  rule, 
the  parties  really  conducting  the  defense  to  pay 
the  costs  of  the  plaintiff,  though  those  parties 
were  strangers  to  the  record  and  claimed  no 
interest  in  the  property;  and  that  this  rule 
applied  as  well  since  the  common-law  procedure 
act  of  1852  abolishing  the  consent  rule  as  be- 
fore. Hutchinson  y.  Greenwood,  4  Bl.  &  Bl. 
324,  8  C.  L.  Itep.  115,  24  L.  J.  Q.  B.  N.  B.  2,  1 
Jur.  N.  S.  829,  3  Week.  Rep.  105.  In  this  case 
Erie,  J.,  dissenting,  said:  "As  far  as  I  know, 
the  only  authority  for  the  position  is  Doe 
ew  dem.  Masters  t.  Gray.  In  Thrustout  ea  dem, 
Jones  T.  Bhenton  the  party  who  was  ordered  to 
pay  the  costs  was  a  party  to  the  consent  rule ; 
that  gave  the  court  Jurisdiction.  These  cases 
came  under  consideration  in  Doe  e»  dem.  Wright 
V.  Smith,  8  Dowl.  P.  C.  617.  There  the  party 
against  whom  the  rule  was  directed  had  em- 
ployed an  attorney  to  defend  the  ejectment  for 
the  defendant  on  the  record,  who  would  have 
otherwise  allowed  Judgment  to  go  by  default 
He  claimed  no  interest  in  the  land,  and  Wil- 
liams, J.,  decided  that,  even  if  he  interfered  for 
bad  or  vexatious  motives,  the  court  had  no  Ju- 
risdiction to  order  such  a  stranger  to  pay  the 
costs.  He  points  out  that  in  Doe  ew  dem.  Mas- 
ters V.  Gray  the  party  was  one  defending  to  pro- 
tect an  interest  claimed  by  himself,  and  that  the 
extreme  limit  to  which  any  court  had  ever  gone 
was  in  that  case.  I  am  aware  of  no  case,  but 
Doe  ew  dem.  Masters  v.  Gray,  in  which  the  prin- 
ciple has  been  acted  on,  even  so  far." 

But,  in  order  to  entitle  a  plaintiff  in  eject- 
ment to  call  upon  parties  who  are  strangers  to 
the  record  to  pay  the  costs,  it  was  held  that  it 
should  be  clearly  shown  that  the  defense  was 
conducted  by  them  for  their  own  benefit  in  the 
name  of  the  proper  defendant,  and  that  it  was 
not  enough  to  show  that  they  were  interested 
as  equitable  mortgagees  of  part  of  the  premises, 
and  they  endeavored  to  make  terms  with  the 
plaintiff  after  Judgment.  Anstey  v.  Edwards, 
16  C.  B.  212.  In  this  case  the  evidence  showed 
that  the  defendant  was  a  client  of  the  solicitor 
defending,  and  that  the  latter  never  was  author- 
ized by  the  parties  sought  to  be  charged  with 
costs  to  defend  the  ejectment  on  their  account, 
and  that  all  they  sought  was  to  secure  their  own 
interest  as  equitable  mortgagees  of  part  of  the 
property,  and  that  after  the  plaintiff  knew  of 
the  nature  of  the  interest  which  the  bank  had, 
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he  took  the  defendant  in  ezecatton  for  the  coats 
with  which  he  now  sought  to  charge  the  bank. 
This  case  arose  after  the  procedure  act  of  1852 
that  abolished  the  consent  rule. 

Where,  in  an  action  of  ejectment,  an  Insolv- 
ent defendant  had  been  induced  to  defend  the 
action  by  a  third  person  who  employed  an  at- 
torney  and  furnished  the  money  to  defend,  trat 
who  claimed  no  interest  In  the  property.  It  was 
held  that  the  latter  would  not  be  compelled  to 
pay  the  costs  of  the  lessor  of  the  plaintiff.  Doe 
ew  dem.  Wright  v.  Smith,  8  Dowl.  P.  C  517. 
This  was  on  the  ground  that  the  party  did  not 
claim  title,  and  was  not  a  party  to  the  record. 
The  court  said  :  "Several  cases  were  cited  which 
I  have  much  considered.  The  last  case  was  that 
of  Hayward  v.  Giffard  [4  Mees.  &  W.  194,  6 
Dowl.  P.  C.  600,  7  L.  J.  Exch.  N.  S.  256].  I 
think  that  case  shows  that  the  Instances  In 
which  such  a  rule  as  the  present  can  be  granted 
at  all,  against  a  party  not  on  the  record,  are 
in  actions  of  ejectment  This  case  does  not 
however,  dispose  of  the  present  motion,  although 
this  is  an  action  of  ejectment  It  is  obvious 
that  an  action  of  ejectment  is  a  peculiar  and  al- 
together a  Actitious  proceeding.  It  is  a  proceed- 
ing under  the  regulation  of  the  court  and  the 
court  will  mould  it  so  as  to  further  Justice  be- 
tween the  parties.  The  court  has  a  larger  con- 
trol over  that  action  than  any  other.  It  further 
appears  that,  where  a  party  claims  title  to  cer- 
tain property  which  Is  the  subject  of  an  action. 
It  Is  to  a  certain  extent  a  deception  on  the 
court,  if  he  Interferes,  he  being  entitled  to  de- 
fend It  himself.  To  a  certain  extent  that  Is 
misconduct  on  his  part.  If  he  choses  to  make 
a  person  who  is  not  solvent  defend  the  action 
for  him,  he  will  be  compelled  to  pay  the  coats 
of  that  action.  That  was  the  course  pursued 
in  Thrustout  e»  dem.  Jones  t.  Shenton  and  Doe 
ew  dem.  Masters  v.  Gray.  In  both  of  those 
cases  It  is  obvious  that  a  party  against  whom 
the  motion  was  made  was  one  claiming  a  right 
to  defend  as  landlord.  But  I  am  not  aware  of 
any  case,  nor  was  any  cited,  where  the  court  has 
interposed  in  the  way  now  required,  except 
against  a  party  who  has  claimed  title  to  the 
matter  In  dispute.  I  am  aware  of  no  case,  in 
which  a  party  who  has  really  been  setting  an- 
other to  d«;fend,  or  who  has  fumished  money, 
and  employed  the  attomey,  but  who  does  not 
claim  any  title  to  the  property  in  question,  has 
been  made  to  pay  the  costs  of  the  action.'*  See 
HutcJiinson  v.  Greenwood,  4  El.  &  Bl.  324,  8  C. 
L.  Rep.  115,  24  L.  J.  Q.  B.  N.  S.  2,  1  Jur.  N.  8. 
329,  3  Week.  Rep.  105,  supra. 

b.  In  other  ca$eM, 

As  to  the  liability  for  cosU  of  third  parties 
defending,  m  actions  other  than  ejectment  cas- 
es, it  seems  that  in  New  York  a  third  person, 
who  is  not  a  party  unsuccessfully  defending 
proceedings  in  error,  will  not  be  held  liable  for 
the  defendant's  costs.  In  some  of  these  cases 
the  broad  ground  was  taken  that  in  this  state 
the  costs  of  the  defense  will  not  be  allowed  in 
any  case.  But  In  Perrlgo  v.  Dowdall,  25  Hun, 
234,  costs  of  the  defendant  in  trespass  were 
Imposed  on  a  third  party  defending,  and  the 
changes  of  the  statute  by  the  Code  provisions 
were  reviewed,  and  the  position  was  taken,  that 
in  any  case  where  a  party  had  such  an  interest 
in  the  subject  of  an  action  that  ht  conld  apply 
and  be  made  a  party  to  the  action,  a  defense 
by  one  having  such  a  right  imposed  the  same 
liability  as  in  ejectment  cases.     N.  Y.  Code  Civ. 
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l*roe.  I  452,  provides  that  where  a  peraon,  not 
a  party  to  an  action,  has  an  Interest  in  the 
pntajeet  thereof,  or  in  real  propenty,  the  title 
to  wblch  may  in  any  manner  be  affected  by  the 
jadfcment,  or  in  real  property,  for  injury  to 
whicb  the  complaint  demands  relief,  and  makes 
application  to  the  court  to  be  made  a  party,  it 
mast  direct  him  to  be  brought  in  by  the  prop- 
er amendment.  It  Is  believed  that  the  liability 
for  costs  attaches  to  anyone  who  defends  a  case 
without  beln«;  made  a  party,  and  who  has  the 
right,  under  this  section  of  the  Code,  to  be  made 
a  party. 

In  Miller  y.  Adsit,  18  Wend.  672,  an  action 
of  replevin  to  recover  horses  taken  on  execution 
was  brought  against  a  constable.  It  was 
claimed  that  the  plaintiff  in  the  execution  de- 
fended for  the  constable,  and  Judgment  for  de- 
fendant was  reversed  in  the  court  for  the  cor- 
rection of  errors.  On  a  motion  that  the  plain- 
tiff in  the  execution  who  defended  the  action 
be  taxed  with  costs,  it  was  held  that  he  was  not 
liable  as  it  was  not  shown  conclusively  that  he 
defended  the  action.  It  was  also  held  that  the 
rule  in  regard  to  prosecuting  suits  did  not  ap- 
ply where  defense  was  made,  unless  it  might 
be  in  ejectment  cases.  In  this  case  the  court 
said:  "The  general  principle  is  that  an  as- 
slginee,  or  other  party  in  Interest,  who  com- 
mences and  carries  on  a  suit  in  the  name  of  an- 
other, shall,  if  the  action  fall,  answer  to  the 
defendant  for  costs;  and  the  payment  may  be 
enforced  by  attachment.  Norton  v.  Rich,  20 
Johns.  475 ;  Schoolcraft  v.  Lathrop,  6  Cow.  17 ; 
Colvard  v.  Oliver,  7  Wend.  497.  .  .  .  But 
here  the  plaintiff  has  sued  and  recovered  against 
Adsit,  and  now  calls  upon  a  third  person  to 
Cake  the  defendant's  place,  and  pay  the  costs. 
And  this,  too,  in  a  case  where,  according  to  his 
own  account  of  the  matter,  he  had  an  election 
against  whom  the  suit  should  be  brought.  If 
Ball  directed  the  levy  on  the  horses  he  was 
answerable  as  well  as  the  constable.  A  suit 
might  have  been  brought  against  him  alone,  or 
against  him  and  the  constable  Jointly.  The 
plaintiff  has  made  his  election  to  proceed  against 
Adsit,  and  now,  after  finding  him  unable  to 
pay,  he  chooses  to  consider  Ball  the  real  party 
defendant  There  is  no  precedent  for  such  an 
application."  The  court  said  that  a  party  de- 
fending an  ejectment  case,  as  in  Jackson  c^ 
dem.  Martin  v.  Van  Antwerp,  1  Wend.  205,  was 
an  exception,  and  that  2  N.  Y.  Rev.  Stat.  61  d, 
I  44,  providing  for  the  payment  of  costs 
against  persons  who  are  not  parties  to  the  rec- 
ord, was  confined  to  a  suit  brought  by  jyi  as- 
signee or  person  beneficially  interested  in  the 
recovery  in  the  name  of  another. 

In  Farmers'  Loan  k  T.  Co.  v.  Kursch,  5  N.  Y. 
558,  the  court  said :  "In  Jackson  ex  dem,  Mar- 
tin V.  Van  Antwerp,  1  Wend.  295,  it  was  decided 
that  a  landlord  defending  an  ejectment  in  the 
name  of  his  tenant  may  be  compelled  to  pay  the 
costs  of  the  suit.  But  it  is  said  that  this  de- 
cision was  overruled  in  subsequent  cases.  Mr. 
Justice  Bronson  did  not  intend  to  overrule  it, 
or  to  question  its  correctness  by  what  he  said 
in  Miller  v.  Adsit,  18  Wend.  674.  He  notices 
the  case,  and  regards  the  action  of  ejectment  as 
standing  on  peculiar  grounds.  Miller  v.  Adsit 
was  an  action  of  replevin ;  and  Bendernagle  v. 
Cocks,  10  Wend.  151,  which  is  supposed  to  be 
at  variance  in  principle  with  Jackson  v.  Van 
Antwerp,  was  an  action  on  contract.  Ryers  v. 
Hedges,  1  Hill,  646,  was  an  action  of  ejectment 
in  which  the  plaintiff  moved  that  Bogert,  who , 
was  alleged  to  be  the  defendant's  landlord,  should 
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be  ordered  to  pay  the  costs  on  the  ground  that 
he  had  defended  the  suit  unsuccessfully  in  his 
tenant's  name.  But  the  relation  of  landlord  and 
tenant  between  them  was  denied  both  by  Bo- 
gert and  Che  defendant,  and  their  denial  was 
fortified  by  other  affidavits  'too  strongly,'  says 
Mr.  Justice  Cowen,  'to  warrant  us  in  granting 
this  motion  upon  the  present  sUte  of  the 
proofs.'  He  further  observes  that  the  decision 
in  Jackson  ew  dem.  Martin  v.  Van -Antwerp  was 
contrary  to  the  principle  of  Miller  v.  Adsit  But 
in  this  he  evidently  differs  in  opinion  with 
Mr.  Justice  Bronson.  In  another  case  decided 
at  the  same  term  (Livingston  v.  Clements,  1 
Hill,  648)  Cowen,  J.,  says  he  should  doubt 
whether  the  landlord  who  defends  a  suit  in  the 
name  of  his  tenant  can  be  called  on  by  the 
plaintiff  to  pay  costs,  and  repeats  that  he  thinks 
the  case  of  Jackson  ed>  dem.  Martin  v.  Van 
Antwerp  is  overruled  in  principle  by  the  case 
of  Miller  V.  Adsit  We  are  called  on  to  decide 
between  the  opinions  of  these  learned  Judges. 
The  case  of  Jackson  e^  dem.  Martin  v.  Van 
Antwerp  was  decided  in  1828.  At  that  time, 
and  long  before,  there  was  a  statutory  provi- 
sion requiring  the  defendant  in  ejectment, 
holding  the  land  as  tenant  of  a  third  person, 
to  give  immediate  notice  thereof  to  his  land- 
lord ;  and  authorizing  the  landlord  to  appear  and 
to  become  a  defendant  to  the  suit  Jointly  with 
the  tenant,  or  alone  if  the  tenant  refused  to 
appear.  1  Rev.  Laws,  443.  If,  after  becoming 
a  defendant,  he  failed  in  his  defense.  Judgment 
and  execution  went  against  him  for  the  costs. 
The  intent  of  the  statute  was  to  give  him  an 
opportunity  of  defending  his  title,  and  to  charge 
him  with  the  costs  if  he  failed.  The  landlord 
has  frequently,  and,  indeed,  most  commonly,  a 
greater  Interest  in  defending  the  suit,  and  pre- 
venting a  change  of  possession,  than  his  ten- 
ant; and  the  statute  secured  him  against  col- 
lusion between  the  tenant  and  the  plaintiff.  The 
decision  in  the  case  of  Jackson  ew  dem.  Mar- 
tin V.  Van  Antwerp  (although  the  reason  is  not 
stated)  is  well  founded  on  the  principle  that 
the  landlord  ought  not,  by  collusion  with,  or 
favor  of,  the  tenant,  to  obtain  the  benefit  which 
the  statute  gave  him,  without  subjecting  him- 
self to  the  burden  it  imposed  upon  him.  There 
Is  no  statutory  provision  of  the  like  nature  in 
relation  to  actions  for  personal  property.  Mil- 
ler V.  Adsit  was  a  case  of  that  kind ;  and,  if  the 
rule  in  that  case  influenced  the  subsequent 
cases  of  Ryers  v.  Hedges  and  Livingston  v. 
Clements,  I  think  it  was  misapplied ;  and  that 
the  case  of  Jackson  ew  dem.  Martin  v.  Van  Ant- 
werp was  rightly  decided  upon  the  distinction 
between  the  cases  to  which  the  statute  referred 
to  applied  and  those  to  which  it  did  not." 

In  Bendernagle  v.  Cocks,  10  Wend.  151,  it 
was  held  that  a  party  in  interest  was  not  liable 
for  costs  of  the  reversal  where  the  defendant 
prosecuted  a  writ  of  error  and  obtained  a  re- 
versal. The  court  said  :  "Assuming  that  Sear.s 
was  the  owner  of  the  demand  prosecuted  in  the 
common  pleas,  he  succeeded  in  recovering  a 
Judgment  in  that  court :  had  he  failed,  he  would 
have  been  liable  in  that  court  to  the  defendants 
for  costs.  In  this  court.  Instead  of  prosecut- 
ing, he  defended,  aud  we  have  repeatedly  held 
that  a  party  defending  a  suit  in  the  name  of 
another,  though  himself  the  party  in  interest. 
Is  not  liable  to  the  costs  of  the  action  if  the 
defense  prove  unsuccessful.  We  cannot  regard 
the  writ  of  error  as  such  a  continuation  of  the 
suit  below  as  to  place  the  defendant  in  error  In 
the  light  of  a  party  prosecuting  his  demand. 
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He  Is  not  a  volunteer  in  this  court,  but  !■  called 
here  by  his  adversary, — the  same  as  a  defend- 
ant in  an  ordinary  suit." 

A  plaintiff  obtained  a  judgment  for  $40.50, 
and  the  defendant  obtained  a  Judgment  for 
:fl9.12,  the  excess  of  his  costs  over  the  Judgment 
of  plaintiff.  The  Judgment  was  reversed  on  ap- 
peal on  account  of  the  refusal  to  allow  plain- 
tiff Interest.  A  motion  was  made  for  an  order 
directing  the  attorney  of  the  defendant  to  pay 
the  costs  of  the  action,  as  he  was  the  party 
beneficially  interested  on  appeal.  It  was  held 
that  he  was  not  liable,  as  he  was  acting  on  the 
defense.  Peetsch  v.  Qulnn,  12  Misc.  61,  33  N. 
Y.  Supp.  87.  The  court  said :  "The  present 
statute,  which  gives  a  right  to  a  successful  lit- 
igant to  charge  a  third  party  with  the  costs  of 
the  litigation  by  reason  of  a  beneficial  inter- 
est in,  or  a  transfer  of  the  cause  of  action  to, 
such  third  party,  is  §  3247  of  the  Code  of 
Civil  Procedure,  a  substantial  re-enactment  of 
a  corresponding  provision  of  the  Revised  Stat- 
utes (2  Rev.  Stat.  619,  |  44,  2  Edm.  Stat.  515, 
S  47),  which  provision  was  uniformly  held  to 
apply  only  to  the  beneficial  interest  of  or 
transfer  to,  one  prosecuting  the  action,  not  to 
one  defending  a  suit  (Miller  v.  Adsit,  18  Wend. 
672;  Ryers  v.  Hedges,  1  Hill,  646),  or  respond- 
ing to  an  appeal  (Bendernagle  v.  Cocks,  19 
Wend.  151)  ;  and  failing  an  expression  of  leg- 
islative intent  that  a  person,  other  than  as 
specified,  shall  be  required  to  pay  the  success- 
ful party's  costs,  though  he  himself  be  no  party 
to  the  record,  it  Is  not  for  the  courts  to  estab- 
lish any  such  requirements.  Miller  v.  Adsit. 
18  Wend.  672,  aupra.  Under  |  321  of  the  Code 
of  Procedure,  it  was  held  that  one  defending  in 
the  name  of  another  could  be  so  charged ;  but 
this  was  by  reason  of  the  wording  of  that  stat- 
ute, wherein  there  was  a  distinct  departure 
from  the  provisions  o;f  the  enactment  before  in 
force.  Wolcott  v.  Holcomb.  31  N.  Y.  126.  The 
legislature,  by  rejecting  the  phraseology  of  the 
former  Code,  and  embodying  that  of  the  Re- 
vised Statutes  in  the  enactment  of  |  3247  of 
the  present  Code,  must  clearly  have  intended 
that  the  law,  in  this  aspect,  should  be  as  in- 
terpreted by  the  earlier  decisions  cited  above." 

Where  an  assignee  in  bankruptcy  simply  de- 
fended an  appeal  from  a  Judgment  formerly  re- 
covered by  the  bankrupt,  on  which  appeal  the 
Judgment  was  reversed,  and  the  assignee  took 
no  further  steps  in  the  matter,  it  was  held  that 
he  was  not  liable  for  costs  on  a  dismissal  of 
the  complaint  on  a  new  trial.  Heather  v.  Nell, 
14  N.  Y.  Week.  Dig.  46.  The  court  said: 
"The  mere  transfer  of  a  Judgment  recovered,  or 
a  right  of  action  in  the  course  of  its  prosecu- 
tion, to  an  assignee  in  bankruptcy  Is  not  suffi- 
cient to  render  him  chargeable  with  the  costs 
which  may  afterwards  be  recovered  in  the  ac- 
tion by  the  defendants.  Reade  v.  Waterhouse, 
52  N.  Y.  587.  The  action  must  be  either  pros- 
ecuted or  defended  by  him  before  he  can  be 
charged  with  any  costs  whatever  accruing  after- 
wards (Code,  i  317;  Code  Civ.  Proc.  f  3246), 
and  even  then  he  is  only  liable  to  pay  the  costs 
made  by  him,  out  of  the  property  In  his  hands." 

But  In  Wolcott  V.  Holcomb,  31  N.  Y.  125,  the 
court  said :  '*The  provision  of  the  Code  of 
Procedure  In  respect  to  the  liability  for  costs 
of  persons  not  parties  to  the  record  is  broader 
than  the  former  practice  of  the  courts,  or  the 
corresponding  provision  of  the  Revised  Stat- 
utes. Code.  §  321,  2  Rev.  SUt.  515.  2d  ed.  5  47. 
It  embraces  in  its  language  the  case  of  one  de- 
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fending  an  action  In  the  name  of  the  defend- 
ant on  the  record,  and  of  a  respondent  on  ap- 
peal ;  whereas  the  former  law  was  limited  to 
one  prosecuting  in  the  name  of  a  plaintiff  an- 
der  such  circumstances.  Miller  ▼.  Adsit,  18 
Wend.  672;  Bendernagle  v.  Cocks,  19  Wend. 
151 ;  Ryers  v.  Hedges,  1  Hill,  646.  The  Code, 
however,  requires  that  the  cause  of  action 
should  have  become  the  property  of  the  per- 
son sought  to  be  charged,  by  means  of  an  as- 
signment or  otherwise." 

And  in  Perrigo  v.  Dowdall,  25  Hun,  234,  It 
was  held  that  a  party  defending  unsuccessfully 
an  action  of  trespass  on  his  own  account,  the 
defendant  on  the  record  being  "his  mother  and 
his  tenant/'  was  liable  for  the  costs  of  the  ac- 
tion where  they  could  not  be  collected  from 
the  defendant.  This  was  on  the  ground  that 
the  statute  giving  a  landlord  the  right  to  de- 
fend (2  N.  Y.  Rev.  Stat.  341,  {  17).  provid- 
ing that,  in  any  action  against  a  tenant  to  re- 
cover possession  of  land,  any  person  having  any 
privity  of  estate  or  interest  with  such  tenant 
may  appear,  was  changed,  giving  a  broader  ap- 
plication, by  Code  Civ.  Proc.  {  452,  providing 
that,  where  a  person  not  a  party  to  an  action 
has  an  Interest  in  the  subject  thereof  or  in 
real  property,  the  title  to  which  may  be  af- 
fected by  the  Judgment,  and  makes  application 
to  be  made  a  party,  the  court  must  direct  him 
to  be  brought  in  by  the  proper  amendment. 
The  court  held  that,  as  this  party  had  the 
right  to  be  made  a  party  and  to  defend,  having 
defended  unsuccessfully  in  the  name  of  his  ten- 
ant, he  would  be  liable  for  the  costs. 

An  action  was  brought  against  a  company  for 
food  and  meals  furnished  at  the  request  of  the 
defendant.  In  another  action  against  another 
party  this  company,  on  supplementary  proceed- 
ings, paid  the  amount  to  the  sheriff,  and  was 
discharged.  Thereupon  the  receiver  in  supple- 
mentary proceedings  was  substituted  as  the  de- 
fendant in  the  first  action,  which  was  finally 
decided  in  favor  of  the  plaintiff,  and  the  de- 
fendant was  charged  personally  with  the  costs, 
and  thereafter  the  Judgment  creditor,  as  the 
person  beneficially  Interested,  was  required  to 
pay  the  costs.  Bourdon  v.  Martin,  84  Hun. 
179,  32  N.  Y.  Supp.  441,  Afllrmed  in  142  N.  Y. 
669,  37  N.  E.  671.  The  court  said:  "It  ap- 
pears that  the  appellant  Is  the  only  person  who 
would  have  been  benefited  by  the  fruits  of  the 
action  commenced  by  the  receiver."  In  this 
case  the  receiver  did  not  resist  a  recovery  in 
the  action  where  he  was  substituted  as  a  de- 
fend^^,  but  claimed  the  fund  and  represented 
the  creditor,  who  was  the  real  party  in  inter- 
est. 

See  M'Hench  v.  Mllench.  7  Hill,  204; 
Gallatlon  v.  Smith,  48  How.  Pr.  477;  Ward  v. 
Roy,  69  N.  Y.  96,^supra,  II.  a,  1. 

IV.  Co9t8  agahist  third  pariieg  agreeino  to  pay 
the  «am6. 

A  plaintiff  in  attachment  assigned  its  claim, 
and  it  was  agreed  that  the  assignees  were  to 
have  full  charge  of  said  suit,  and  were  to  hold 
the  plaintiff  harmless  from  costs,  and  the 
plaintiff  was  required  to  pay  a  bill  of  costs 
taxed  in  the  cause  by  the  clerk,  after  having 
first  notified  the  assignee's  attorneys  to  either 
pay  or  contest  the  correctness  of  the  same  by 
a  motion  to  retax,  which  they  failed  to.  do. 
It  was  held  that,  after  having  been  notified  and 
not  having  the  bill  revised,  and  the  plaintiffs 
having  been   required  to  pay   it,   the  assignees 
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Bhonld  not  be  heftrd  to  deny  their  liability  un- 
der the  contract  Morgan  ▼.  North  Texas  Nat. 
Bank  (Tex.  Civ.  App.)  34  S.  W.  138. 

And  where  one  requested  permission  to  brinff 
an  action  for  his  own  benefit  In  the  name  of 
another  against  a  third  person,  to  recover  a 
debt  supposed  to  be  due.  promising  to  indem- 
nify the  nominal  plaintiff  against  all  damages. 
It  was  held  that  such  promise  was  binding  and 
not  against  public  policy,  nor  within  the  stat- 
ute of  frauds,  and  a  recovery  against  the  in- 
demnitors for  costs  was  granted.  Knight  v. 
Sawin,  6  Me.  361. 

And  a  promise  by  an  indemnitor  to  indemni- 
fy and  pay  all  costs,  provided  he  was  allowed 
to  assume  the  defense,  was  held  to  be  valid  and 
not  void  for  want  of  consideration.  And  it  was 
also  held  that  it  was  not  within  the  statute  of 
frauds,  and  could  not  be  avoided  on  the  ground 
of  maintenance.  Ooodspeed  v.  Fuller,  46  Me. 
141,  71  Am.  Dec.  572.  In  this  case  a  vendor 
of  land  had  a  deed  made  to  his  grantee  by  an- 
other party,  and  when  the  grantee  was  sued  in 
ejectment  the  vendor  assumed  the  defense  of 
the  suit  and  promised  to  save  the  grantee  harm- 
less from,  and  to  pay  all  costs  arising  or  which 
might  arise  in,  the  prosecution  of  the  defense. 
A  Judgment  for  possession  and  for  costs  was 
rendered  against  the  grantee. 

And  where  a  vendor  gave  to  his  vendee  a 
bond  to  indemnify  against  any  claim  affecting 
the  premises,  and  to  "pay  all  costs,  charges, 
and  expenses  necessary  to  defend  the  said  prem- 
ises against  any  such  claims,'*  it  was  held  that 
the  obligee  was  entitled  to  recover  on  the  bond 
the  amount  paid  to  counsel  and  the  expenses  of 
defending  an  unsuccessful  action  of  ejectment 
for  the  premises.  Robinson  v.  Bakewell,  25  Pa. 
424.  In  this  case  the  vendor  had  notice  of 
ejectment  against  his  vendees  and  an  appear- 
ance was  entered  in  the  case  at  his  Instance, 
and  he  was  requested  by  the  counsel  of  the 
vendee  not  to  interfere ;  but  he  and  his  coun- 
sel assisted  in  the  preparation  and  trial  of  the 
case. 

Where  a  solicitor  who,  in  order  to  Induce  a 
plaintiff  to  go  on  with  a  suit  to  restrain  the 
Issue  of  certificates  by  a  company,  agreed  to 
indemnify  plaintiff  against  the  costs,  it  was 
held  that  the  solicitor  made  the  suit  his  own, 
and  he  became  liable  to  pay  the  costs  of  the  de- 
fendant. Fielden  v.  Northern  R.  Co.  40  L.  J. 
Ch.  N.  S.  113,  IJJ  Week.  Rep.  361,  L.  R.  6  Ch. 
497.  23  L.  T.  N.  S.  655. 

See  Whiting  v.  Aldrlch,  117  Mass.  582,  supra, 
I.,  and  Giles  v.  Halbert,  12  N.  Y.  32,  supra,  II.  a, 
1. 

A  party  negligently  allowed  cattle  to  escape, 
and  then  brought  a  replevin  action  in  the  name 
of  the  owner  to  recover  the  same,  promising 
him  to  pay  all  expenses.  The  owner  gave  a 
bond  with  sureties.  On  this  bond  Judgment 
was  recovered  against  the  owner  of  the  cattle. 
That  action  was  defended  by  the  party  who  al- 
lowed the  cattle  to  escape  and  who  retained 
counsel.  It  was  held  that  he  was  not  charge- 
able with  other  counsel  fees  which  were  volun- 
tarily paid  by  the  owner.  Whiting  v.  Aldrich, 
117  Mass.  582.  In  this  case  the  court  said : 
"The  promise  of  the  defendant  to  hold  the  plain- 
tiff harmless,  and  to  pay  the  bills,  was  a  con- 
tract of  indemnity,  and,  so  far  as  the  plaintiff 
is  concerned,  must  be  construed  to  mean  that 
62  L.B.  A. 


he  should  be  protected  from  all  liability  which 
the  use  of  his  name  would  impose  upon  him. 
and  should  be  paid  all  debts  actually  Incurred 
by  him,  and  for  his  services.  Neither  of  these 
items  for  counsel  fees  falls  within  the  contract. 
The  services  thus  rendered  the  defendant,  in 
the  absence  of  an  agreement,  cast  no  liability 
upon  the  plaintiff  merely  because  he  was  party 
of  record.  The  contract  of  indemnity  cannot 
be  held  to  cover  an  authority  to  the  plaintiff  to 
pay. all  bills  incurred  by  the  defendant  in  these 
suits,  which  the  plaintiff  might  choose  to  pay. 
The  defendant  has  the  right  to  deal  with  such 
bills  himself.  The  payment,  therefore,  to  Mr. 
Verry  was  a  voluntary  payment,  and,  even  if 
made  under  a  mistake  of  legal  liability,  cannot 
create  a  debt  against  the  defendant." 

y.  Summary. 

The  liability  of  the  parties  carrying  on  liti- 
gation to  the  nominal  party  for  negligence 
must  be  clearly  established  by  the  evidence,  and 
negligence  will  not  be  presumed  by  the  failure 
to  appeal.  It  seems  that  in  all  cases  where  an 
action  is  brought  by  one  for  the  use  of  another, 
the  beneficial  plaintiff  Is  liable  for  costs,  and 
this  is  generally  established  by  Code  or'sUt- 
utory  provisions.  In  the  absence  of  statutory 
provisions  the  weight  of  authority  seems  to  be 
that  the  beneficial  party,  not  succeeding  in 
ejectment,  will  be  held  liable  for  defendant's 
costs.  Some  of  the  early  cases  held  this  on  the 
ground  that  he  had  entered  into  the  consent 
rule,  which  would  render  him  liable;  and  the 
same  was  held  after  the  English  procedure  act 
of  1852,  which  abolished  the  consent  rule.  In 
actions  other  than  ejectment  it  seems  that  the 
weight  of  authority  holds  that  the  beneficial 
plaintiff  is  not  liable  for  costs.  The  exception- 
al cases  are  those  where  the  assignee  of  a  chose 
In  actton  was  held  liable  before  the  statute 
was  passed ;  and  an  English  case  held  that  a 
local  health  board  would  be  liable  where  it  ob- 
tained an  order  of  Justices  abating  a  nuisance 
that  was  reversed  on  certiorari.  In  ejectment 
a  beneficial  party  unsuccessfully  defending  in 
the  name  of  another  is  generally  held  liable  for 
the  costs.  In  some  English  cases  it  was  held 
that  this  liability  would  not  attach  where  such 
party  did  not  claim  title  to  the  property.  In 
actions  other  than  ejectment  the  cases  where  it 
was  sought  to  reuder  a  third  party  defending 
liable  for  costs  appear  to  be  the  New  York 
cases.  The  earlier  cases  held  that  the  rule  in 
ejectment  did  not  apply,  and  that  he  was  not 
liable,  and  the  later  cases  hold  that  a  party 
defending  on  appeal  or  error  will  not  be  liable. 
In  some  intermediate  cases,  owing  to  the 
changes  in  the  Code,  it  was  held  that  a  person 
having  a  right  to  be  made  a  party,  and  who  de- 
fends an  action,  will  be  held  liable  for  costs. 
This  was  the  reason  the  New  York  ejectment 
cases  held  a  party  defending  liable  for  costs ; 
that,  having  the  right  under  the  statute  to  be 
made  a  party,  the  courts  impose  upon  him  a  lia- 
bility for  costs  where  he  defends  without  taking 
advantage  of  the  statute.  It  is  believed  that 
this  should  be  the  rule  in  actions  other  than 
ejectment  under  the  present  Code,  and  seems  to 
have  been  so  held  where  the  question  was  dis- 
cussed. L  T. 
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NEW  YORK  COURT  OF  APPEALS. 


JOHN  D.  PARK  k  SONS  COMPANY,  Appt., 

V, 

NATIONAL    WHOLESALE    DRUGGISTS' 
ASSOCIATION  et  al,  Respts. 

(173  N.  Y.  1.) 

1.  A  plan  by  a  irolantary-  aasoclatioin  of 
mercltAnt*  enaraared  In  •ellina:  pro- 
prietary medicine*,  adopted  by  manufac- 
turerB  of  them,  looking  to  the  maintenance  of 
prices,  by  which  the  manufacturers  should 
sell  at  fixed  prices,  with  a  rebate  only  to  con- 
cerns who  could  be  relied  on  to  maintain  the 
selling  price,  is  not  void  as  creating  a  monop- 
oly or  In  restraint  of  trade,  nor  as  against 
public  policy. 

8.  Tlte  adoption  of  a  plan  for  tlte  sale 
of  their  product,  by-  mannfactarera  of 
proprietary  medldnea,  as  proposed  by 
an  association  of  wholesale  dealers,  which  re- 
sults in  a  refusal  to  sell  to  complainant,  is 
not  shown  to  have  been  compelled  by  threats 
or  intimidation  by  allegations  that  the  manu- 
facturers were  prevented  from  selling  to  com- 
plainant for  the  reason  that  they  wished  to 
protect  themselves  "with  the  wholesale  and 
Jobbing  druggists,"  and  that  the  committee  of 
the  association  recommended  "that  continuing 
and  untiring  opposition  be  shown  to  the  sale 
of  those  articles  of  those  proprietors  who  do 
not  adopt"  the  plan. 

tt.  No  boycott  aorainat  a  mercbant  la  ef- 
fected by  the  refusal  by  the  manufacturers 
of  a  proprietary  medicine,  at  the  Instance  of 
a  voluntary  association  of  merchants  engaged 
in  the  same  line  of  business,  to  give  him  a  re- 
bate from  the  selling  price  of  the  m^ldnes 
unless  he  w.111  maintain  the  price  to  consum- 
ers. 

4.  fiqaity  will  not  Interfere  wltb  tbe 
action  of  an  aaaoelation  of  mercbanta 
In  keeping  watch  of  other  merchants  for  the 
purpose  of  ascertaining  who  refuses  to  maln- 
atln  the  fixed  price  for  proprietory  medicines. 

6.  A  merchant  of  larare  means,  who  la 
in  poaition,  by  reason  of  larare  orders, 
to  obtain  more  advantageous  prices  from 
manufacturers  than  others,  so  that  he  can  un- 
dersell them  In  the  market,  has  no  cause  of 
complaint  if  they  combine,  and,  by  representa- 
tion and  persuasion,  induce  the  manufactur- 
ers to  refuse  to  sell  to  him  unless  he  will  agree 
to  maintain  prices  to  consumers. 

(Fann^  Martin,  and  CuUen,  J  J.,  distent.) 
(April  28,  1903). 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Special  Term  for  New  York 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  alleged  in- 
juries to  plaintiff's  business  through  a  con- 
spiracy on  the  part  of  defendants.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Morris  Sc  Fay,  for  appellant: 

Plaintiff's  action  is  to  enjoin  the  continu- 
ance of  a  conspiracy  on  the  part  of  cer- 
tain wholesale  druggists,  its  competitors,  de- 
fendants herein  and  others,  to  injure,  ruin, 
and  destroy  its  business,  and  specifically  to 
enjoin  the  continuance  of  various  acts  being 
done  in  furtherance  of  that  ocmspiracy. 

The  right  of  a  person  to  do,  or  not  to  do, 
a  certain  act  is  no  warrant  in  law  for  a 
conspiracy  of  others,  sought  to  be  accom- 
plished by  compelling  him  to  do  so. 

People  V.  Fisher,  14  Wend.  9,  28  Am.  Dec 
501 ;  Old  Dominion  8.  8.  Co.  v.  McKenna,  30 
Fed.  48;  dasey  v.  Cincinnati  Typographical 
Union  No,  5,  12  I^  R.  A.  193,  45  Fed.  135 ; 
Curran  v.  Galen,  152  N.  Y.  33,  37  L.  R.  A- 
802,  46  N.  E.  297. 

The  fact  that  the  articles  in  question  are 
not  necessities  of  life  does  not  affect  the 
plaintiff's  rights. 

Judd  V.  Harrington,  46  N.  Y.  S.  R.  925, 
19  N.  Y.  Supp.  406,  Affirmed  in  139  N.  Y. 
105,  34  N.  E.  790;  People  v.  Duke,  19  Misc. 
292,  44  N.  Y.  Supp.  336. 

The  fact  that  plaintiff  has  no  contract 
with  the  manufacturers  does  not  deprive  it 
of  a  right  to  relief. 

Temperton  v.  Russell  [1893]  1  Q.  B.  715. 

A  conspiracy  is  a  combination  of  two  or 
more  persons,  either  to  do  an  act  which  is  it- 
self unlawful,  or  to  accomplish  some  lawful 
purpose  by  unlawful  means. 

Jjamhert  v.  People,  9  Cow.  678. 

Where  the  purpose  of  the  combination  is 
illegal,  acts  done  in  furtherance  of  it  are  il- 
legal, no  matter  what  their  character  might 
otherwise  be. 

CUmcey  v.  Onondaga  Fine  Salt  Mfg.  Co, 
62  Barb.  395;    Lambert  v.   People,  9   Cow. 


Note. — As  to  yaUdity  of  combinations  to  cre- 
ate monopoly  or  control  prices,  see  also.  In  this 
series,  I*eopIe  v.  North  River  Sugar  Ref.  Co. 
(N.  Y.)  2  L.  R.  A.  33,  and  note;  Richardson  v. 
Buhl  (Mich.)  6  L.  R.  A.  457,  and  note;  National 
Benefit  Co.  v.  Union  Hospital  Co.  (Minn.)  11 
L.  R.  A.  437 ;  Gloucester  Isinglass  &  Olue  Co.  v. 
Russia  Cement  Co.  (Mass.)  12  L.  R.  A.  563; 
Lovejoy  v.  Mlchels  (Mich.)  13  L.  R.  A.  770, 
and  note;  B'ord  v.  Chicago  Milk  Shippers'  Asso. 
(ill.)  27  L.  R.  A.  298 ;  People  v.  Milk  Exchange 
(N.  Y.)  27  L.  R.  A.  437 ;  United  States  v.  B.  C. 
Knight  Co.  (C.  C.  App.  3d  C.)  24  L.  R.  A.  428, 
62  L.  R.  A. 


Affirmed  In  39  L.  ed.  U.  S.  326 ;  Bute  v.  Fhlpps 
(Kan.)  18  L.  R.  A.  ^7;  Queen  Ins.  Co.  v.  SUte 
(Tex.)  22  L.  R.  A.  483;  Nester  v.  ContlnenUI 
Brewing  Co.  (Pa.)  24  L.  R.  A.  247;  National 
Harrow  Co.  v.  Hench  (C.  C.  App.  3d  C.)  89  L. 
R.  A.  299;  San  Diego  Water  Co.  v.  San  Diego 
Flume  Co.  (Cal.)  29  U  R.  A.  889 ;  Trenton  Pot- 
teries Co.  V.  Oliphant  (N.  J.  Bq.)  46  L.  R.  A. 
255 :  Tuscaloosa  Ice  Mfg.  Co.  v.  Williams  (Ala.) 
50  L.  R.  A.  175;  Com.  v.  Qrinstead  (Ky.)  56 
L.  R.  A.  709.  and  Olbbs  v.  McNeeley  (C  C.  App. 
9th  C.)  60  L.  B.  A.  152. 
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578;  P«opfo  T.  Mather,  4  Wend.  220,  21  Am. 
Dee.  122;  People  v.  Chase,  16  Barb.  495. 

If  a  oonapiracy  is  entered  into,  either  for 
the  purpose  of  doing  an  unlawful  act,  or  of 
accomplisliing  some  lawful  purpose  by  un- 
lawful means,  acts  done  in  furtherance 
thereof  are  illegal  no  matter  how  long  a 
period  of  time  may  have  intervened  between 
the  formation  of  the  conspiracy  and  the  do- 
ing of  the  overt  acts  to  carry  out  the  same. 

Rex  v.  Hammond,  2  Esp.  719;  People  v. 
Uather,  4  Wend.  229,  21  Am.  Dec.  122; 
People  V.  Willia,  23  Misc.  668,  52  N.  Y. 
Supp.  808. 

I'here  are  many  things  which  it  is  unlaw- 
ful for  a  combination  of  individuals  to  do, 
which  may  be  done  by  one  individual  with 
perfect  legality. 

1  Am.  &  £ug.  Enc.  Law,  p.  585 ;  People  v. 
North  Rii}er  Sugar  Ref.  Co.  22  Abb.  N.  C. 
164,  3  N.  T.  Supp.  401 ;  Morris  Run  Coal  Co, 
▼.  Barclay  Coal  Co,  68  Pa.  173,  8  Am.  Rep. 
159;  Mogul  8.  8,  Co.  v.  McGregor  [1892]  A. 
C.  25. 

The  things  which  it  is  unlawful  for  a  com- 
bination of  individiuils  to  do  are  fixed,  so 
far  as  this  case  is  concerned,  by  statute. 

Section  108  of  the  Penal  Code  of  the  state 
of  New  York  declares  it  to  be  unlawful  for 
two  or  more  persons  to  conspire: 

'*5.  To  prevent  another  from  exercising  a 
lawful  trade  or  calling,  or  doing  any  other 
lawful  act,  by  force,  threats,  intimidation, 
or  by  interfering,  or  threatening  to  inter- 
fere, with  tools,  implements,  or  property  be- 
longing to,  or  used  by,  another,  or  with  the 
use  or  employment  thereof;  or — 

''0.  To  commit  any  act  injurious  to  the 
public  health,  to  trade  or  commerce,  or  for 
the  perversion  or  obstruction  of  justice,  or 
of  the  due  administration  of  the  laws." 

A  combination  is  also  unlawful  at  common 
law  which  attempts  to  enforce  its  rules  and 
regulations  upon  persons  not  members  of  its 
association. 

Anderson  v.  United  States,  171  U.  S.  604, 
613,  4*3  L.  ed.  300,  305,  19  Sup.  Ct.  Rep. 
50;  Master  Stevedores*  Asso.  v.  Walsh,  2 
Daly,  1. 

The  defendants  are  engaged  in,  and  parties 
to,  an  unlawful  conspiracy  to  control  job- 
bing prices  of,  and  restrict  and  restrain  the 
jobbing  trade  in,  patent  medicines,  and  pre- 
voat  competition  therein. 

Stanton  v.  Allen,  5  Denio,  434,  49  Am. 
Dec.  282;  Hooker  v.  Vandetoater,  4  Denio, 
349,  47  Am.  Dec.  258;  Clancey  v.  Onondaga 
Fine  Salt  Mfg.  Co.  62  Barb.  395;  Livermore 
V.  Dushnell,  5  Hun,  285 ;  People  v.  Nprth 
River  Sugar  Ref.  Co.  22  Abb.  N.  C.  164,  3 
N.  Y.  Supp.  401,  Affirmed  in  64  Hun,  354, 
6  L.  R.  A.  386,  7  N.  Y.  Supp.  406 ;  People  v. 
Sheldon,  130  N.  Y.  251,  23  L.  R.  A.  221,  34 
N.  E.  785;  Judd  v.  Harrington,  139  N.  Y. 
32L.R.  A. 


105,  34  X.  E.  790;  People  v.  Milk  Exchange, 
145  N.  Y.  267,  27  L.  R.  A.  437,  39  N.  E. 
1062;  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96 ;  Vuloan  Powder  Co.  v.  Hercules 
Powder  Co.  96  Cal.  510,  31  Pac  581 ;  Na- 
tional Harrow  Co.  v.  E,  Bement  d  Sons,  21 
App.  Div.  290,  47  N.  Y.  Supp.  462. 

It  is  illegal  for  an  association  of  persons 
to  take  advantage  of  the  existence  of  con- 
tractual relations  to  prevent  a  person  from 
exercising  his  lawful  calling. 

Curran  v.  Oalen,  2  Misc.  553,  22  N.  Y. 
Supp.  826,  77  Hun,  610,  28  N.  Y.  Supp. 
1134,  152  N.  Y.  33,  37  L.  R.  A.  802,  46  N. 
E.  297. 

The  mere  action  of  the  wholesalers  in 
calling  upon  the  manufacturers,  under  the 
contracts  and  agreements  referred  to,  not  to 
sell  to  plointiff  was  unlawful;  defendants 
having  been  making  use  of  other  unlawful 
means. 

People  V.  Kostka,  4  N.  Y.  Crim.  Rep.  429 ; 
People  v.  Wilzig,  4  N.  Y.  Crim.  Rep.  403; 
United  States  v.  Kane,  23  Fed.  748;  Mat- 
thews v.  Shankland,  25  Misc.  604,  56  N.  Y. 
Supp.  123;  Davis  v.  Zimmerman,  91  Hun, 
489,  36  N.  Y.  Supp.  303. 

Among  the  unlawful  means  made  use  of 
by  the  defendants,  one  was  the  employment 
of  detectives,  and  spying  thereby  upon  the 
business  of  the  plaintiff.  The  things  which 
the  defendants  are  shown  by  the  amended 
complaint  to  be  doing  are  clearly  illegal. 

Davis  V.  Zimmerman,  91  Hun,  489,  36  N. 
Y.  Supp.  303 ;  Mackall  v.  Ratchford,  82  Fed. 
41 ;  Cumberland  Glass  Mfg.  Co.  v.  Class  Bot- 
tle Blowers*  Asso.  59  N.  J.  Eq.  49,  46.Atl. 
208 ;  Consolidated  Steel  d  Wire  Co.  v.  Mur- 
ray, SO  Ted.  8\\;  Matthcu:s  v.  Shankland, 
25  Misc.  604,  56  N.  Y.  Supp.  123. 

Another  was  issuing  blacklisting  circu- 
lars, letters,  etc.,  containing  plaintiff's  name 
as  a  person  not  to  be  sold  to. 

People  V.  Kostka,  4  N.  Y.  Crim.  Rep.  429; 
Cafey  v.  Cincinnati  Typographical  Union 
No.  3,  12  L.  R.  A.  193,  46  Fed.  135;  Emaok 
V.  Kane,  34  Fed.  47. 

The  manufacturers  were  compelled  to  au- 
thorize a  subcommittee  of  the  committee  on 
proprietary  goods  to  order  supplies  to  be 
withheld  from  any  person  said  committee 
might  find  violating  the  contracts  of  any 
one  party. 

Austin  V.  Searing,  16  N.  Y.  112,  69  Am. 
Dec.  665;  De  Witt  Wire-Cloth  Co.  v.  New 
Jersey  Wire-Cloth  Co.  16  Daly,  529,  14  N. 
Y.  Supp.  277. 

The  means,  therefore,  by  which  the  defend- 
ants have  been,  and  are,  attempting  to  carry 
out  tbeir  purpose  of  injuring  the  plaintiff 
in  its  business  are  unlawful,  and  their  com- 
binaUoa  bo  to  do  be<!oaf^^;^1^^Tfj^^ 
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gal  conspiracy,  both  nt    common    law    and 
under  §  168  of  the  Penal  Code. 

People  V.  Fisher,  14  Wend.  9,  28  Am.  Dec. 
601;  Master  kitevedores*  Asso.  v.  Walsh,  2 
Daly,  1 ;  EminanueVs  Case,  6  N.  Y.  City 
Hall  Rec.  33;  Jones  v.  Baker,  7  Cow.  446; 
Temperton  v.  Russell  [1893]  1  Q.  B.  715; 
Old  Dominion  8.  S.  Co.  v.  McKenna,  30  Fed. 
48 ;  Casey  v.  Cincinnati  Typographical  Union 
No.  J,  12  L.  R.  A.  193,  45  Fed.  135;  Bltn- 
dell  V.  Uagan,  54  Fed.  40;  Smith  v.  Bivens, 
66  Fe<l.  352  i  Barr  v.  Essex  Trades  Council, 
63  N.  J.  Eq.  101,  30  Atl.  881;  Longshore 
Printing  d  Pub.  Co.  t.  Howell,  26  Or.  527, 
28  L.  R.  A.  464,  38  Pac.  547 ;  Thomas  v. 
Cincinnati,  2V.  0.  d  T.  P.  R.  Co,  4  Inters. 
Com.  Rep.  788,  62  Fed.  803;  Jackson  v, 
Stanfield,  137  Ind.  592,  23  L.  R.  A.  688,  36 
N.  E.  345,  37  N.  E.  14;  Van  Horn  t.  Van 
Horn,  52  N.  J.  L,  284,  10  L.  R.  A.  184,  20 
Atl.  485;  Consolidated  Steel  d  Wire  Co.  t. 
Murray,  80  Fed.  811;  Ertz  v.  Produce  Ex- 
change, 70  Minn.  140,  48  L.  R.  A.  90,  81  N. 
W.  737;  Davis  v.  Zimmerman,  91  Hun,  489, 
36  N.  Y.  Supp.  303;  Ryan  v.  Burger  d  H. 
Brvtving  Co.  37  N.  Y.  S.  R.  287,  13  N.  Y. 
Supp.  660. 

Plaintitf  is  entitled  to  a  judgment  re- 
straining the  further  continuance  of  each 
of  the  illegal  acts  complained  of. 

Davis  V.  Zimmerman,  91  Him,  489,  36  N. 
Y.  Supp.  303;  Cnrran  v.  Galen,  152  N.  Y. 
33,  37  L.  R.  A.  802,  46  N.  E.  297 ;  Matthews 
V.  Shankland,  25  Misc.  604,  56  N.  Y.  Supp. 
123;  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092, 
15  Sup.  Ct.  Rep.  900;  Casey  v.  Cincinnati 
Typographical  Union  No.  S,  12  L.  R.  A.  193, 
45  Fed.  135;  Arthur  v.  Oakes,  25  L.  R.  A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209, 
24  U.  S.  App.  239,  63  Fed.  310;  Consolidated 
Steel  d  Wire  Co.  v.  Murray,  80  Fed.  811; 
Cocur  D'Alene  Consol.  Min.  Co.  v.  Miners* 
Union,  19  L.  R.  A.  382,  51  Fed.  260;  Barr  v. 
/?s*ca?  Trades  Council,  53  N.  J.  Eq.  101,  30 
Atl.  881 ;  Emack  v.  Kane,  34  Fed.  47. 

Recent  decisions,  involving  substantially 
the  same  conspiracy  here  complained  of, 
luive  sustained  plaintiff's  right  of  action 
contended  for  in  this  case. 

Broicn  v.  Jacobs*  Pharmacy  Co.  116  Ga. 
429,  67  L.  R.  A.  547,  41  S.  E.  653;  R^urke 
V.  Elk  Drug  Co.  75  App.  Div.  146,  77  N.  Y. 
Supp.  373. 

Messrs.  Leo  Everett  and  Henry  Gal- 
bralth  Ward,  with  Messrs.  Robinson, 
Biddle,  Sc  "Ward,  for  respondents: 

The  validity  of  a  contract  between  the 
manufacturer  and  the  purchaser  of  an  arti- 
cle, that  the  latter  shall  not  sell  below  a 
stipulated  price,  is  well  established. 

Garst  V.  Harris,  177  Mass.  72,  58  N.  E. 
174;  Fotcle  v.  Park,  131  U.  S.  88,  33  L.  ed. 
67,  9  Sup.  Ct.  Rep.  658 :  Walsh  v.  Dtoight, 
40  App,  Div.  513,  58  N.  Y.  Supp.  91. 
62  L.  R.  A. 


A  combination  of  this  sort  is  not  illegal 
provided  that  it  is  legitimately  directed  to 
the  beneUt  of  the  members  of  the  combina- 
tion, and  not  organized  for  the  purpose  of 
injuring  perscms  outside. 

Lough  V.  Outerbridge,  143  N.  Y.  271,  26 
L.  R.  A.  674,  38  N.  E.  292;  Continental  Ins, 
Co.  V.  Board  of  Fire  Underwriters,  67  Fed. 
310;  Anderson  v.  United  States,  171  U.  8. 
604,  43  L.  ed.  300,  19  Sup.  Ct.  Rep.  60;  Mo- 
gul S.  8.  Co.  V.  McGregor,  L.  R.  15  Q.  B. 
Div.  476 ;  National  Protective  Asso.  v.  Cunv- 
ming,  170  N.  Y.  316,  58  L.  R,  A,  135,  63  N. 
E.  369. 

The  eflfect  of  the  statute  ia  merely  to  make 
penal  those  combinations  which  had  always 
been  held  illegal  at  common  law. 

People  V.  Sheldon,  139  N.  Y.  251,  23  L.  R. 
A.  221,  34  N.  E.  785:  Re  Davies,  168  N.  Y. 
89,  56  L.  R.  A,  865,  61  N.  E.  118. 

The  articles  with  which  we  are  concerned 
are  secret  preparations,  the  demand  for 
which  depends  upon  the  extent  to  which  they 
are  advertised,  and  there  is  no  public  policy 
requiring  that  their  sale  shall  be  unrestrict- 
ed. The  owner  of  each  of  them  has  a  legal 
monopoly,  and  has  a  right  to  sell  it  at  his 
own  price. 

Good  V.  Daland,  121  N.  Y.  1,  24  N.  E.  15; 
Cummings  v.  Union  Blue  Stone  Co.  164  N. 
Y.  401,  62  L.  R  A.  262,  58  N.  E.  525;  Garst 
v.  Harris,  177  Mass.  72,  58  N.  E.  174. 

The  plaintiff  has  no  standing  to  obtain  an 
injunction  against  the  defendants. 

Atty.  Gen.  v.  Utica  Ins.  Co.  2  Johns.  Ch. 
371 ;  Thomas  v.  Musical  Mut.  Protective 
Union,  121  N.  Y.  45,  8  L.  R.  A.  175,  24  N. 
E.  24;  Re  Davies,  168  N.  Y.  89,  66  L.  K  A. 
855,  61  N.  E.  118;  Mogul  8.  8.  Co.  v.  Jtfc- 
Gregor  [1892]  A.  C.  25;  Bohn  Mfg.  Co.  v. 
Hollis,  64  Minn.  223,  sub  nom.  Bohn  Mfg. 
Co.  V.  Northwestern  Lumbermen's  Asso,  21 
L.  R.  A.  337,  66  N.  W.  1119. 

Haight,  J.,  delivered  the  opinion  of  the 
court: 

The  questin  presented  for  review  is  as  to 
whether  the  complaint  states  facts  sullicient 
to  constitute  a  cause  of  action.  The  relief 
sought  by  the  plaintiff  is  an  adjudication 
that  the  resolutions,  agreements,, plana,  and 
modes  for  the  conducting  of  the  business  of 
the  sale  of  proprietary  medicines  by  the  Na- 
tional Wholesale  Druggists'  Association  are 
illegal,  and  that  an  injunction  issue,  re- 
straining the  members  of  the  association 
from  continuing  to  make  efforts  to  induce 
any  manufacturer  or  proprietor  of  what  are 
known  as  patent  or  proprietary  medicinei 
to  adopt  the  rebate  or .  c<»itract  plan 
for  the  sale  of  their  goods,  or  to  continue 
such  plan  if  they  have  previously  adopted 
the  same.  The  complaint  is  very  volumi- 
nous, and  I  have  noi  atten0>t^edvta  give  even 
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a  fair  synopsis,  for  that  would  neoessarily 
cover  many  pages,  and  I  have  not  deemed  it 
necessary,  for  it  appears  to  me  that  the 
rights  of  the  parties  must  depend  upon  a 
few  controlling  facts,  which  may  be  briefly 
stated. 

It  appears  from  the   allegations    of    the 
complaint  that  the  matter  in  controversy  has 
reference  to  the  sale  by    manufacturers    of 
those  particular  medicines  or  remedies  cov- 
ered by  trademarks,  copyrights,  or  patents, 
which  secure  to  the  manufacturer   or    pro- 
prietor the  exclusive  right  to   manufacture 
and  sell    the    same.     These   medicines    are 
known   as   "proprietary  goods,"  and   their 
manufacture  and  sale  are  confessedly  under 
the  control  and  management  of  the  owner  or 
manufacturer,  who  may  fix  his  o^n  price, 
and  adopt  such  plan  for  the  sale  thereof  as 
he,  in  his  judgment,  may  determine.    At  one 
time  the  sale  of  these   goods    was    largely 
made  through  traveling  sales  agents,    who 
-worked  upon  commissions,  and  supplied  the 
goods  to  the  consumer  or  retailer.    Later  on 
they  were  sold  largely    through    the    drug- 
gists, but  many  of  the  manufacturers  did 
not  maintain  a  imiform  price.    They  would 
supply  goods  to  some  of  the  wholesalers  up- 
on more  favorable  terms  than    to    others: 
thus  permitting  large  dealers  to  make  a  prof- 
it, while  a  great  number  of  the  smaller  drug- 
gists found  the  handling  of  proprietary  goods 
unprofitable.    This  resulted  in  the  organi- 
zation of  the  National  Wholesale  Druggists' 
Association,  an  unincorporated  body,  which 
in  1882  and  188.3  represented  90     per  cent 
of  the  wholesale  jobbing  trade  of  the  United 
States.     At  a  meeting  of  this  association  a 
plan  was  devised  and  adopted  for  the  con- 
duct of  the  business  of  the  sale  of  proprie- 
tary goods  which  was  in  the  form  of  a  peti- 
tion addressed    to  the    proprietors,    asking 
them  to  fix  a  uniform  jobbing  price  for  fixed 
quantities,  and  also  a  selling  price  by  the 
druggists,  which  they  were  to  agree  to  main- 
tain, and  that  the  druggists  should  be  al- 
lowed the  diflference    between    the   jobbing 
and  the  selling  price  as  their  profit  or  re- 
bate, which  they  asked  should  be  not  less 
than  10  per  cent;  the  proprietors  defraying 
the  expenses  of  boxing  and  freight  to    the 
nearest  transportation  station  of  the  buyer. 
It  is  alleged  that  a  large  number  of  the 
proprietors  consented  to  this  arrangement, 
and    adopted   the   plan    suggested   by    the 
wholesale  druggists.    And  this  mode  of  con- 
ducting the  business  appears  to  have  been 
continued  until  the  December    meeting    of 
the  association,  in  1893,  at  which  time  a 
committee,  to  whom  the  Detroit    plan,    so 
called,  had  been  referred,    reported    among 
other  things,  the  following :     "That  in  order 
to  strengthen  and  render  this  plan  more  ef- 
fective it  is  respectfully  recommended  that 
62  L.B.  A. 


proprietors  accept  orders  for  full  quantities 
with  rebate,  discounted  only  from  regular 
houses  recognized  as  belonging  to  the  num- 
ber who  will  faithfully  observe  the  prices 
and  conditions  established  by  the  manufac- 
turers." This  appears  to  have  been  adopted 
and  was  acquiesced  in  by  the  manufacturers, 
and  became  the  plan  under  which  the  busi- 
ness was  conducted  at  the  time  this  action 
was  commenced.  It  further  appears  from 
the  allegations  of  the  complaint  that  the 
plaintiff  never  acquiesced  in  this  plan  of 
conducting  the  business,  but  always  insisted 
on  its  right  to  sell  proprietary  goods  at 
such  price  or  prices  as  it  saw  fit,  in  its  dis- 
cretion, and  would  not  be  bound  by  the  price 
established  by  the  manufacturers:  that 
thereupon  the  manufacturers  refused  to  sell 
or  ship  goods  to  the  plaintiff,  and  it  was 
compelled  to  procure  goods  from  other  drug- 
gists; that  the  National  Wholesale  Drug- 
gists' Association  caused  the  plaintiff's  prem- 
ises to  be  watched  by  spies  or  detect- 
ives, and  that  they  made  reports  to  the 
manufacturers  of  the  druggists  who  pur- 
chased goods  of  the  proprietors  and  causc<l 
them  to  be  delivered  at  the  plaintiff's  prem- 
ises; and  that  the  association  also  furnished 
the  manufacturers  with  a  list  of  all  the 
druggists  throughout  the  United  States  who 
were  willing  to  be  controlled  by  the  contract 
plan.  The  complaint  then  alleges  that  the 
defendants  "were  combining  and  conspiring 
to  obtain  an  exclusive  control  of  the  whole- 
sale and  jobbing  trade,  as  between  the  manu- 
facturer and  the  retailer,  in  all  classes  of 
patent  medicines  or  proprietary  goods,  and 
to  regulate  and  control  the  methods  upon 
which  the  said  trade  shall  be  carried  on 
throughout  the  entire  United  States,  and  to 
control  the  prices  at  which,  and  the  dis- 
counts, allowances  for  freight,  and  the  terms 
of  credit  upon  which,  the  said  proprietary 
goods  shall  be  sold  to  the  various  retail 
druggists  throughout  the  United  States,  and 
to  destroy  and  prevent  any  and  all  competi- 
tion between  the  said  wholesale  and  jobbing 
druggists  in  the  wholesale  and  jobbing  trade 
in  said  proprietary  goods,  and  limit  and  re- 
strict the  business  of  each  of  the  wholesale 
and  jobbing  druggists,  or  such  of  them  as 
are  in  one  locality,  to  certain  exclusive  ter- 
ritory, tributary  or  proximate  to  each  of 
them,  respectively." 

The  demurrer  is  an  admission  of  the  facts 
alleged,  but  not  of  the  conclusions  of  law. 
The  allegations  just  above  quoted  I  under- 
stand to  be  conclusions  of  law  drawn  from 
the  allegations  of  fact  alleged  in  the  com- 
plaint, and  are  not,  therefore,  admitted  by 
the  demurrer.  It  therefore  becomes  neces- 
sary to  determine  whether  the  plan  for  the 
conducting  of  the  business  of  the  sale  of 
proprietary  goods  adopted  by  the  associa- 
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tion,  and  which  it  requested  the  proprietors 
or  manufacturers  to  adopt  and  carry  out,  is 
lawful.  The  question  thus  presented  is  of 
considerable  importance.  The  plan,  as  we 
have  seen,  in  its  substantial  features,  has 
been  in  operation  nearly  twenty  years,  and 
in  its  final,  completed  form,  nearly  ten 
years.  This  plan,  as  I  understand,  is  not 
one  confined  to  the  sale  of  proprietary  medi- 
cines, but  is  one  that  has  been  adopted  by 
many  manufacturers  of  merchandise  and 
other  goods  where  manufacturers  have  es- 
tablished a  trademark,  and  have  gained  a 
reputation  which  they  wish  to  maintain 
throughout  the  country  for  character,  qual- 
ity, and  durability  of  the  goods  which  they 
manufacture.  They  have,  consequently,  es- 
tablished prices  at  which  their  goods  shall 
be  sold  to  the  consumer,  and  require  all 
wholesale  and  retail  dealers  to  supply  the 
consumer  at  the  price  list  established. 
The  decision,  therefore,  reached  herein,  may 
largely  affect  the  plan  of  conducting  busi- 
ness in  other  articles  of  commerce. 

It  is  said  that  the  National  Wholesale 
Druggists'  Association  was  organized  and 
continued  for  the  purpose  of  monopolizing 
and  controlling  the  business  of  the  whole- 
sale druggists  and  jobbers  in  the  sale  of  pro- 
prietary or  patent  medicines  in  the  United 
States.  The  association  doubtless  was  or- 
ganized and  continued  for  the  purpose  of 
devising  and  procuring  to  be  carried  into  ef- 
fect a  plan  for  the  sale  of  such  goods 
throughout  the  United  States,  which  would 
do  away  with  the  necessity  of  maintaining 
traveling  sales  agents,  and  which  would  se- 
cure to  the  dealers  a  uniform  commission  for 
the  handling  of  the  goods ;  but  I  do  not  un- 
derstand that  this  was  the  establishing  of  a 
monopoly  on  the  part  of  the  members  of  the 
association,  for,  under  the  plan  adopted, 
every  dealer  has  the  right  to  purchase  goods 
from  the  manufacturers  upon  the  same 
terms  as  the  members  of  the  association, 
with  the  right  to  the  same  rebate  or  com- 
missions upon  complying  with  the  require- 
ments of  the  manufacturers  with  reference 
to  following  their  price  list  in  making  sales 
of  goods.  The  members  of  the  association 
clearly  had  the  right  to  work  for  their  own 
interests.  They  had  the  right  to  devise  and 
adopt  a  plan  for  the  conduct  of  the  business 
in  which  they  could  make  a  commission  or 
a  profit,  so  long  as  they  did  not  imlawfully 
interfere  with  the  rights  of  others.  They 
had  the  right  to  petition  the  manufacturers 
to  adopt  the  plan  devised  by  them,  and  to 
support  their  petition  with  all  of  the  argu- 
ments and  persuasions  that  they  could  bring 
to  bear,  so  long  as  they  did  not  resort  to 
threats  or  intimidation.  The  proprietors, 
having  the  exclusive  right  to  manufacture 
and  sell  their  goods,  had  the  right  to  adopt 
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such  plan  with  reference  to  the  disposal 
thereof  as  they  saw  fit;  and  if  they  became 
convinced  that  the  contract  or  rebate  plan, 
BO  called,  was  more  advantageous  to  them, 
and  more  fair  and  just  to  the  public,  by  es- 
tablishing a  uniform  price  in  all  sections  of 
the  country,  th^  had  the  right  to  adopt  the 
same,  and  no  one  could  complain. 

Nor  does  the  plan  appear  to  me  to  be  in 
restraint  of  trade.  It  is  true  that  it  does 
away  with  the  competition  among  dealers  as 
to  prices,  but  it  creates  no  restriction  upon 
them  as  to  the  quantities  that  they  may  be 
able  to  sell,  or  the  territory  within  whieh 
they  may  confine  their  transactions ;  but  ii{>- 
on  the  question  of  prices  we  must  bear  in 
mind  that  the  goods  are  covered  by  patent 
rights  and  trademarks,  which  give  the  pro- 
prietors the  exclusive  right  of  specifying 
prices  at  which  the  articles  shall  be  sold, 
and,  following  this,  the  right  also  to  require 
dealers  to  maintain  the  prices  specified.  The 
plan  does  not  operate  to  restrict  sales  in  any 
localities,  but  contemplates  a  ready  method 
of  distributing  the  goods  throughout  the  en- 
tire country.  It  is,  in  effect,  the  creating 
of  an  agency  on  the  part  of  the  proprietors, 
by  which  every  druggist  throughout  the 
United  States  may  receive  the  goods  and 
dispose  of  them  as  agents  of  the  principal, 
receiving  the  commissions  agreed  upcm 
therefor. 

Is  this  plan  against  public  policy  T  An 
active  competition  and  rivalry  in  businen 
is  undoubtedly  conducive  to  the  public  wel- 
fare, but  we  must  not  shut  our  eyes  to  the 
fact  that  competition  may  be  carried  to  such 
an  extent  as  to  accomplish  the  financial  ruin 
of  those  engaged  therein,  and  thus  result  in 
a  derangement  of  the  business,  an  inom- 
venience  to  consumers,  and  in  public  harm. 
While  public  policy  demands  a  healthy  com- 
petition, it  abhors  favoritism,  secret  rebates, 
and  unfair  dealing,  and  commends  the  con- 
duct of  business  in  such  a  way  as  to  serve 
all  consumers  alike.  That  this  is  the  tend- 
ency of  modern  times  is  evident  from  the 
recent  discussions  and  legislation  upon  the 
subject  of  interstate  commerce.  One  of  the 
cardinal  and  chief  principles  of  the  plan 
adopted  is  the  establishing  ai  a  uniform 
price  by  proprietors,  which  necessitates  the 
service  of  all  persons  alike  throughout  the 
United  States;  the  proprietors  subjecting 
themselves  to  the  extra  expense  for  freight, 
etc.,  in  remote  sections  of  the  country.  I 
can  discover  nothing  in  this  which  is  detri- 
mental to  the  public  policy  of  the  country. 
The  right  would  certainly  not  be  denied  to 
the  manufacturer  of  a  given  remedy  to 
adopt  the  rule  that  he  would  only  sell  it  to 
the  jobbers  of  the  country  at  a  certain  long 
price,  and  would  not  allow  a  discount  of  10 
per  cent  where   tbe^  refused   to   maintain 
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hifl  price.  In  other  words,  the  manaf  acturer 
■ays  to  the  jobbers  of  the  country ;  "I  manu- 
facture a  medicine  that  I  will  sell  for  $1  a 
bottle,  and  it  is  my  desire  that  it  shall  be 
sold  at  that  price  per  bottle  throughout  the 
country.  If  you  will  take  consignments  of 
this  medicine  from  me,  billed  to  you,  at  that 
price  per  bottle,  I  will  allow  you  a  rebate 
of  10  per  cent;  and,  if  I  find  that  you  are 
selling  at  a  lower  price  than  billed  to  you,  I 
will  allow  no  rebate.  If  this  arrangement 
is  not  satisfactory  to  you,  I  prefer  to  keep 
my  manufactured  stock  on  hand.  These  are 
the  only  conditions  under  which  I  will  ship 
my  manufactured  article."  Surely  there  is 
nothing  in  this  approaching  restraint  of 
trade  or  the  violation  of  the  principle  of 
public  policy.  It  is  simply  allowing  a  man 
to  do  what  he  will  with  his  own. 

I  do  not  miderstand  that  the  complaint 
charges  that  the  manufacturers  were  com- 
pelled  to  adopt  the  plan  by  reason  of  threats 
or  intimidation  on  the  part  of  the  members 
of  the  association.  It  is  true  that  the  com- 
plaint contains  the  allegation,  repeated  a 
number  of  times,.  Uy  the  effect  that  the  pro- 
prietors or  manufacturers  were  prevented 
from  selling  the  plaintiff  proprietary  goods 
for  the  reason  that  they  wished  to  protect 
themselves  ''with  the  wholesale  and  jobbing 
druggists,"  and  also  that  at  one  of  the  meet- 
ings of  the  association  the  committee  on  pro- 
prietary goods  reported  that,  with  a  few  ex- 
ceptions, the  proprietors  of  all  the  promi- 
nent proprietary  medicines  had  adopted  the 
contract  or  rebate  plan  for  the  sale  of  their 
goods,  and  then  concluded  its  report  with 
the  recommendation  "that  continued  and 
untiring  opposition  be  shown  to  the  sale  of 
the  articles  of  those  proprietors  who  do  not 
adopt  said  contract  or  rebate  plan  for  the 
sale  of  their  goods,  or  who  withdraw  from 
the  plan."  There  is  no  allegation,  however, 
that  this  resolution  was  served  upon  the 
proprietors,  or  was  otherwise  presented  to 
them.  The  first  allegation  alluded  to  does 
not,  as  I  understand  it,  amount  to  a  threat, 
when  taken  in  connection  with  the  other  al- 
legations of  the  complaint  with  reference  to 
the  plan  devised  for  the  conduct  of  the  busi- 
ness. The  proprietors  might  well  deem  it  to 
be  for  their  best  interests  to  act  in  accord 
Tiith  the  wishes  of  the  druggists,  rattier 
than  those  of  the  plaintiff.  As  to  the  sec- 
ond allegation,  untiring  opposition  was  to  be 
continued  against  the  sale  of  articles  of  pro- 
prietors who  did  not  accept  the  contract  plan, 
or,  in  other  words,  to  the  sale  of  pro- 
prietary goods  under  the  old  system.  I  do 
not  imderstand  that  by  this  allegation  it 
was  intended  to  charge  that  the  plan  adopt- 
ed prohibited  druggists  from  dealing  with 
proprietors  or  manufacturers  who  did  not 
adopt  the  contract  plan  with  reference  lo 
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the  sale  of  proprietary  goods,  for,  under  other 
allegations  of  the  complaint,  it  appears  tliat 
the  failure  of  a  manufacturer  to  adopt  the 
plan  simply  left  his  goods  upon  the  unre- 
stricted list,  for  which  druggists  could  con- 
tract in  such  manner  as  they  saw  fit.  This 
is  apparent  from  the  resolution  adopted  by 
the  association  at  its  Washington  meeting 
in  1890. 

Is  there  any  boycott  of  the  plaintiff?  It 
is  true,  many  of  the  proprietors  refused  to 
sell  to  the  plaintiff  proprietary  goods  except 
at  the  long  price,  which  I  understand  to  be 
the  selling  price.  They  have  refused  to  al- 
low it  commissions  or  a  rebate  upon  the 
goods  purchased,  but  this  refusal  is  based 
upon  the  ground  that  the  plaintiff  refused 
to  sell  at  the  prices  fixed  by  the  proprietors. 
The  plaintiff  can  at  any  time  avail  itself  of 
the  right  to  purchase  upon  the  contract  plan 
by  complying  with  the  requirements  of  the 
proprietors.  The  reply  made  by  one  of  tho 
proprietors  to  a  letter  of  John  D.  Park  A 
Sons  under  date  of  January  25,  1889,  an- 
nexed to  and  made  a  part  of  the  complaint, 
answers  this  question  so  completely  that  I 
hero  repeat  it:  "We  think  you  are  in  er-  . 
ror  in  calling  the  action  of  the  association, 
or  the  action  of  any  one  of  its  members, 
'boycotting.'  A  boycott  means  to  refuse  to 
sell  or  do  business  with  a  concern,  and  to 
prevent  anybody  else  from  doing  business 
with  a  concern  on  any  conditions.  This  is 
not  the  attitude  of  the  association  with  you. 
The  association  has  implored  you  over  and 
over  again  to  abide  by  your  contracts  and 
sell  goods  as  your  neighbors  do,  and  you 
have  distinctly  defied  them  and  told  them 
that  you  would  do  just  exactly  as  you  liked. 
There  is  no  'boycott'  in  this,  good  friends, 
and  nobody  knows  it  better  than  you  do; 
and  you  also  know  that,  even  if  you  choose 
to  call  it  a  boycott,  you  can  end  the  boycott 
in  twenty-four  hours  by  simply  agreeing 
when  you  sign  a  document  that  you  will 
keep  it." 

Complaint  is  made  with  reference  to  the 
watcliing  or  spying  upon  plaintiff's  business. 
All  there  is  of  this  is  the  watching  for  the 
purpose  of  determining  who  the  druggists 
were  that  furnished  the  plaintiff  with  pro- 
prietary goods  in  violation  of  the  contract 
plan  under  their  agreements  with  the  pro- 
prietors. I  think  there  is  nothing  in  this 
calling  for  the  intervention  of  a  court  of 
equity.  The  whole  success  of  the  plan 
adopted  for  conducting  the  business  depend- 
ed upon  the  faithful  observance  of  the  con- 
tract of  the  druggists  with  the  proprietors, 
for  whom  they  were  acting  as  agents.  If 
one  could  be  permitted  to  violate  his  con- 
tract, it  would  seriously  prejudice  all  the 
dealers  who  lived  up  to  the  provisions  of 
their  contract,  and  carried  it  into  execution 
in  good  faith.    As  was   said   in   the   letter 


C38 


New  Yobk  Ooubt  or  Appkalb. 


ilPB., 


of  Parke  Davis  &  Co.  to  plaintiff's  predeces- 
sor under  date  of  February  12,  1889:  "The 
contract  in  force  between  us  and  the  mem- 
bers of  the  Wholesale  Drug  Association  dur- 
ing the  three  years  prior  to  1887  was  objec- 
tionable to  many  because  of  the  opportuni- 
ties offered  to  those  so  disposed  for  an  eva- 
sion of  its  provisions ;  thus,  those  who  lived 
up  rigidly  and  honestly  to  their  agreement 
were  made  to  suffer  for  the  benefit  of  those 
disposed  to  regard  their  agreement  and 
promises  simply  as  a  means  for  taking  ad- 
vantage of  others  who  fulfilled  their  agree- 
ments." 

I  am  thus  brought  to  a  consideration  of 
the  reasons  for  objecting  to  the  plan  by  the 
plaintiff.  As  stated  in  the  allegations  of 
the  complaint,  they  are  as  follows:  "That 
all  of  the  said  manufacturers  and  proprie- 
tors who  have  adopted  the  said  rebate  or 
contract  plan  for  the  sale  of  their  respective 
proprietary  goods  were  persuaded  to  adopt 
it  entirely  by  the  representation  of  the  bene- 
fit whicli  would  accrue  to  the  majority  of 
their  distributing  agents  or  vendees,  the 
wholesale  and  jobbing  druggists,  who  were 
unable  to  handle  the  goods  as  cheaply  as  the 
few  who  could  command  large  capital."  It 
is  also  alleged  that  the  firm  of  John  D.  Park 
&  Sons,  and  this  plaintiff,  since  its  organiza- 
tion, before  the  happening  of  the  matters  al- 
leged in  the  complaint,  had  made  large  pur- 
chases, as  wholesale  and  jobbing  druggists, 
of  the  proprietary  goods  of  all  or  nearly  all 
of  the  various  manufacturers,  and,  had  it 
not  been  for  the  happening  oif  the  matters 
set  forth  in  the  complaint,  it  would  have 
continued  to  make  large  purchases,  as 
wholesale  and  jobbing  druggists,  of  such 
goods,  and  would  have  been  an  active  and 
constant  competitor  of  all  the  other  whole- 
sale and  jobbing  druggists  in  the  United 
States.  The  meaning  of  these  allegations  is 
obvious.  It  is  that  the  plaintiff,  or  the  firm 
of  John  D.  Park  &  Sons,  of  which  the  plain- 
tiff is  successor,  could  command  large  capi- 
tal, and  by  reason  of  this  they  could  pur- 
chase proprietary  goods  in  larger  quantities 
and  more  cheaply  than  the  other  wholesale 
and  jobbing  druggists,  and  that  by  reason  of 
the  adoption  of  the  contract  plan  the  plain- 
tiff was  unable  to  so  do.  Under  the  con- 
tract plan  the  prices  of  these  goods  were 
made  uniform  for  fixed  quantities,  and  deal- 
ers possessing  large  capital,  and  thereby  en- 
abled to  purchase  in  large  quantities,  could 
not  purchase  for  a  less  sum  than  the  ordi- 
nary wholesale  and  jobbing  druggist,  and, 
not  being  able  to  purchase  for  a  less  sum, 
could  not  handle  the  goods  more  cheaply. 
The  situation  is  not  new.  •  It  is  one  to 
which  the  attention  of  the  public  has  been 
frequently  drawn  in  recent  years.  The 
great  merchants,  possessed  of  large  capital, 
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will  persuade  and  induce  manufacturers  to 
sell  to  them  more  dieaply  in  consequence  of 
their  taking  large  quantities,  and  thus  they 
are  enabled  to  undersell  and  drive  out  of 
business  the  small  merchants  in  their  vicin- 
ity. I  am  not  here  going  to  question  the 
right  of  the  big  fish  to  eat  up  the  little  fish, 
— ^the  big  storekeeper  to  undersell  and  drive 
out  of  business  the  little  storekeeper, — but 
I  do  believe  that  the  little  fellows  have  the 
right  to  protect  their  lives  and  their  busi- 
ness, and  if  tliey  can,  by  force  of  argument 
and  persuasion,  induce  manufacturers  to  es- 
tablish a  uniform  price  for  fixed  quantities, 
so  that  they  can  purchase  as  cheaply  as  the 
great  merchants,  and  tlius  compete  with 
them  in  the  retail  trade,  they  have  the  right 
to  do  so,  and  that  no  court  of  equity  ought 
to  interfere  and  restrain  them  from  the  ex- 
ercise of  this  privilege. 

The  authorities  have  been  largely  dis- 
cussed by  my  associates.  I  do  not  under- 
stand that  we  widely  differ  with  reference 
to  the  law.  Our  chief  controversy  appears 
to  arise  out  of  the  different  conclusions  to 
which  wc  have  arrived  with  reference  to  the 
allegations  of  facts  contained  in  the  com- 
plaint. 

The  judgment  should  he  affirmed,  with 
costs. 

Parker,  Ch.  J.,  concurring: 

It  does  not  seem  to  me  that  this  case 
comes  within  the  principle  of  the  Union 
Blue  Stone  Co.  Case,  164  N.  Y.  401,  52  Lu  K. 
A.  262,  58  N.  E.  525,  the  Berlin  d  J.  Enve- 
lope Co.  Case,  166  N.  Y.  292,  59  N.  E.  90C, 
and  kindred  cases;  and  I  am  not  without 
some  acquaintance  with  those  cases,  inas- 
much as  the  judgment  affirmed  in  the  first 
case  was  directed  by  me  at  circuit,  and  the 
opinion  in  the  last  written  by  me.  Nor  is 
there  any  case  in  this  court,  so  far  as  we 
have  found,  precisely  analogous;  but  the 
principle  underlying  the  decision  in  National 
protective  Asso.  v.  Cumming,  170  N.  Y.  315, 
58  L.  R.  A.  135,  63  N.  E.  369,  is  applicable, 
for  reasons  which  I  shall,  as  briefly  as  pos- 
sible, suggest. 

It  will  be  observed  that  this  is  not  a  case 
where  the  manufacturers  have  combined  for 
the  purpose  of  raising  prices  to  the  consum- 
er of  the  remedies  they  manufacture,  nor 
does  it  appear  that  it  is  the  object  of  the 
wholesale  dealers,  who  form  the  aggressive 
part  of  this  association,  to  increase  the  price 
to  the  consumer.  If  the  object  be  to  raise 
the  price  to  the  consumer,  and  thus  increase 
the  profits  of  the  manufacturer  and  the 
agency  by  which  he  passes  his  goods  on  to 
his  retail  dealers,  then  it  may  well  be  that 
it  is  void  because  in  restraint  of  trade,  with- 
in  the  principle  of  the  Union  Blue  Stone  Co. 
Case,  164  N.  Y.  401,  52  L.  R.  A.  262,  58  N. 
E.  525,  and  the  Berlin  d  J,  Envelope  Co. 
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Case,  166  N.  Y.  292,  69  N.  E.  906,  notwith- 
standing the  impression  that  there  may  be 
in  some  judicial  minds,  and  possibly  in  oth- 
ers, that  proprietary  remedies  are  not  enti- 
tled to  be  classed  among  the  necessaries  of 
life.  The  phrase  "necessaries  of  life,"  as 
used  in  connection  with  the  subject  of  re- 
straint of  trade,  must  certainly  be  regarded 
as  broad  enough  to  include  articles  of  which 
the  public  consume  $60,000,000  worth  in  a 
year.  The  object  of  this  association,  how- 
ever, is  not  to  fix  prices  at  which  the  manu- 
facturer's goods  must  be  sold.  It  attempts 
no  restraint  whatever  upon  the  manufac- 
turer in  making  prices.  He  may  lower  or 
increase  the  price  at  his  pleasure.  In  that 
respect  he  is  precisely  as  free  as  he  was  be- 
fore the  association  was  formed  and  he  be- 
came a  member  of  it.  He  may  name  the 
price  which  the  consumer  shall  pay  for  his 
article  now,  as  he  could  then,  which  means 
that  he  can  both  make  the  price,  and  enforce 
it  by  contract.  Qarst  v.  Harris,  177  Mass. 
72,  58  N.  E.  174;  Fowle  v.  Park,  131  U.  S. 
88,  33  L.  ed.  67,  9  Sup.  Ct.  Rep.  658;  Walsh 
V.  Dwighi,  40  App.  Div.  513,  68  N.  Y.  Supp. 
01.  That  being  so,  the  query  naturally  is. 
What  restraint  does  the  association  put  up- 
on the  manufacturer,  and  what  can  be  the 
purpose  of  this  association,  which  does  not 
se^  an  increased  profit  at  the  expense  of 
the  masses?  The  answer,  as  I  read  the  com- 
plaint, is  that  the  distributing  agencies — 
the  wholesale  dealers — ^by  which  the  manu- 
facturer's goods  are  passed  on  to  the  retail- 
er, \t4iere  the  public  may  obtain  them,  have 
been  taught  by  experience  two  things: 
First.  That  manufacturers  have  favorites, 
to  whom  they  will  give  a  larger  rebate  than 
to  wholesale  dealers  as  a  class;  and  gener- 
ally the  favorite  is  the  person  or  corporation 
buying  the  greatest  amount  of  goods,  as 
strong  firms  or  corporations  like  this  plain- 
tiff, with  a  business  of  such  dimensions  that 
it  claims  damages  in  this  case  of  one-half 
million  of  dollars.  Second.  That  there  are 
wholesale  dealers  who,  for  the  purpose  of 
getting  clients  away  from  their  competitors, 
will  give  them  some  part  of  such  extra  re- 
bate. To  remedy  this  difficulty  was  the 
leading  object  of  the  association,  and  it  was 
sought  to  be  accomplished  by  placing  all 
the  wholesalers  upon  an  equality,  so  that 
one  should  have  no  advantage  over  the  other 
in  dealing  with  retail  dealers, — a  result 
which  seems  altogether  desirable,  because  it 
is  in  line  of  fair  dealing.  Indeed,  the  prin- 
ciple which  they  undertake  to  secure  in  this 
ease  by  contract  is  like  that  which  the  Sher- 
man act  attempted  to  secure  in  part,  name- 
ly, equal  freight  rates  to  all  interstate  com- 
merce shippers  from  common  carriers.  Be- 
fore that  act  was  passed,  the  claim  was 
made  (and  evidence  was  adduced  in  support 
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of  it)  that  rebates  of  such  magnitude  were 
allowed  bi  occasional  instances  to  favorite 
shippers  that  it  contributed  largely,  if  not 
entirely,  toward  driving  others  out  of  busi- 
ness, which  was  deemed  so  against  public 
policy  that  Congress  set  about  placing  all 
parties  on  an  equality  as  to  the  cost  of  ship- 
ping goods  by  interstate  common  carriers. 
Assuming,  as  wc  must,  that  this  legislation 
was  along  proper  lines,  for  the  purpose  of 
protecting  the  principle  of  competition  at  a 
point  where  it  seemed  to  be  open  to  attack, 
it  necessarily  follows  that  it  is  in  accord 
with  public  policy  that  these  wholesale  deal- 
ers may  attempt  to  secure  to  themselves  by 
contract  like  fair  dealing  on  the  part  of  the 
manufacturers,  namely,  that  the'  rebate  from 
the  latter's  "long  prices,"  which  the  manu- 
facturer allows  as  compensation  to  the 
wholesaler  for  distributing  the  goods  to  the 
retailers,  shall  be  alike  to  all  of  them. 

Before  this  association  was  formed,  the 
complaint  alleges,  there  was  no  fixed  rebate, 
so  that  the  manufacturer  could  and  did  al- 
low to  some  a  greater  rebate  than  he  did  to 
others;  and  that  such  a  course  of  dealing 
might  operate  to  enable  one  wholesaler  to 
profit  greatly  at  the  expense  of  the  others 
goes  without  saying.  These  agencies  for 
distribution  between  the  manufacturer  and 
the  retailer,  called  the  "wholesale  dealers," 
set  about  protecting  themselves  against 
what  they  deemed  unfair  competition  which 
resulted  to  them  when  a  manufacturer  saw 
fit  to  give  some  one  dealer  a  much  larger 
rebate  than  allowed  to  them  as  a  class. 
After  forming  the  association,  they  adopted 
first  what  is  called  in  the  complaint  the  "re- 
bate plan."  By  that  plan  the  proprietor 
fixes  the  price  of  his  article,  known  as  the 
"long  price,"  and  agrees  to  pay  expressage 
and  cartage  to  any  point  from  which  it  may 
be  ordered.  The  result  is  that  if  the  long 
price  is  $1,  the  article  is  sold  to  the  consum- 
er at  exactly  that  price  in  all  parts  of  the 
country,  which  is  very  important  to  the  pro- 
prietors, as  they  view  it;  and  it  must  be 
borne  in  mind  steadily  that  it  is  settled  by 
authority  that  the  proprietor  of  patent 
medicines  has  the  right  to  fix  the  price  at 
which  his  article  shall  go  to  the  consumer, 
and  a  druggist  who  takes  his  articles  for 
sale  under  an  agreement  that  he  will  main- 
tain the  price  is  liable  to  respond  in  dam- 
ages if  he  violates  the  contract.  Oarst 
Case,  and  others,  supra.  This  plan  was 
found  to  be  insufficient  to  accomplish  the  de- 
sired result,  because  distributors  violated 
their  contracts  to  sell  at  the  "long  price." 
The  Detroit  plan  was  then  devised,  and  all 
the  proprietors  were  to  sell  their  goods  only 
to  wholesale  or  jobbing  druggists,  and  not 
to  the  retail  trade;  and  the  committee  on 
proprietary  goods,  which  was  composed  Oj^Tp 
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wholesale  druggists,  members  of  the  asso- 
ciation, agreed  to  furnish  proprietors  lists 
of  wholesalers  who  could  be  depended  upon 
to  keep  their  contracts,  and  cut  off  lists  of 
dealers  who  did  not  keep  their  contracts,  or 
who  bought  as  a  mere  cover  for  dealers  who 
were  known  not  to  keep  their  contracts. 
Under  this  plan  every  wholesaler  is  at  liber- 
ty to  buy  all  the  goods  he  chooses  of  the 
manufacturers,  and  can  secure  the  same  re- 
bate j»*  any  member  of  the  association,  but 
he  has  to  agree  to  the  plan,  and  he  has  to 
keep  his  agreement.  This  the  plaintiff  re- 
fuses to  do,  and,  under  the  agreement  which 
the  manufacturers  have  with  this  associa- 
tion, they  are  not  at  liberty  to  give  plaintiff 
the  benefit  bf  the  rebate  rate  which  they 
give  members  of  the  association,  so  long  as 
he  insists  upon  it  that  he  will  not  abide  by 
the  rules  of  the  association.  He  can  have 
all  the  goods  that  he  wishes,  provided  he 
pays  "long  prices"  for  them,  but  he  cannot 
buy  goods  of  the  manufacturers  who  belong 
to  this  association  at  any  less  than  tlie 
"long  price.''  In  other  words,  he  cannot  get 
the  benefit  of  the  rebate  unless  he  will  agree 
to  come  in  and  be  bound  by  the  rules  of  the 
association.  Wholesalers  of  wh(Mn  com- 
plaint is  made  are  not,  therefore,  attempt- 
ing to  prevent  plaintiff  from  enjoying  all 
the  opportunities  for  profitable  trade  which 
they  enjoy,  for  they  have  invited  him  to  be- 
come a  member, — indeed,  have  urged  him  to 
do  80,  and  assured  him,  in  common  with 
them,  of  every  advantage  which  they  pos- 
sess; but  they  do  attempt  to  prevent 
him  or  any  other  dealer  from  making  un- 
certain in  its  rewards,  if  not  wholly  unprof- 
itable, the  business  of  distributing  proprie- 
tary articles  among  retail  dealers.  Plain- 
tiff once  attempted  to  do  business  in  accord 
with  the  association,  but  apparently  reached 
the  conclusion  that  it  would  be  more  profit- 
able to  him,  in  the  end,  to  deal  independent- 
ly, and  so  he  refused  longer  to  be  bound  by 
the  rules  of  the  association;  and,  hence,  the 
strife  between  the  association  and  the  plain- 
tiff, which  has  culminated  in  this  suit, — 
plaintiff  seeking  to  get  the  benefit  of  the 
same  or  a  larger  rebate  than  the  members  of 
the  association,  without  being  bound  by  its 
rules,  and  the  association  doing  its  utmost 
to  persuade  the  manufacturers  not  to  give 
him  the  benefit  of  the  rebate  so  long  as  he 
continues  to  oppose  the  policy  of  the  associa- 
tion. 

The  position  of  the  respective  contestants 
is  not  far  different,  it  will  be  seen,  from 
that  of  the  parties  to  the  action  of  yational 
Protective  Asso.  v.  Cumming,  170  N.  Y.  315, 
SiS  L.  R.  A.  135,  63  N.  E.  369.  Each  is 
strivin;^,  as  against  others,  to  help  itself  or 
himself,  and  the  question  is  here,  as  in  that 
case,  whether  defendants,  in  taking  such  ac- 
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tion  as  they  did  to  prevent  plaintiff  from 
getting  the  business  they  wanted,  are  violat- 
ing any  rule  of  law.  The  wholesale  dealers 
had  the  right  to  contract  to  secure  such 
amount  of  rebate  from  the  manufacturers  as 
would  reasonably  compensate  them  for  their 
services  in  distribution,  together  with  the 
money  invested.  It  is  not  claimed  that  the 
rate  of  compensation  agreed  upon  was  un- 
fair, and,  if  there  could  be  such  complaint, 
it  is  difficult  to  see  who  could  make  it,  ex- 
cept the  manufacturers  themselves,  and  they 
do  not.  It  was  clearly  legal  for  any  one  of 
the  wholesale  dealers  to  sign  the  a^eenient, 
and  to  bind  himself  to  sell  at  such  prices  as 
the  manufacturer  of  the  article  should  sec 
fit  to  name  as  the  selling  price.  The  right 
to  fix  the  price  belonging  to  the  manufactur- 
er, it  'VI  as  proper  for  the  wholesaler  to  agree 
to  recognize  that  right,  and  govern  himself 
accordingly.  He  had  the  right  to  insist 
that,  in  consideration  of  his  performing 
those  conditions  in  accordance  with  the 
wishes  of  the  manufacturer,  the  latter 
should  not  give  to  other  dealers  the  rebate 
provided  for  members  of  the  association,  un- 
less such  dealer  should  agree  to  be  bound  by 
the  same  conditions  the  members  of  the  as- 
sociation took  Upon  themselves;  and  he  had 
a  right  to  agree  that,  in  order  to  secure  the 
due  carrying  out  of  the  agreement  according 
to  the  spirit  thereof,  he  would  furnish  to  the 
manufacturer  such  evidence  as  he  miiirht  se- 
cure from  time  to  time,  tending  to  show  that 
members  of  the  association  were  directly  or 
indirectly  violating  its  rules;  and  that 
which  he  could  do  alone,  he  and  they  could 
do  as  members  of  the  association,  provided, 
of  course,  their  coming  together  did  not 
operate  against  the  rights  of  the  general 
public;  but  as  against  other  selling  agents 
like  themselves,  no  other  public  interest  be- 
ing affected,  there  could  be  no  doubt  of  their 
right  to  agree  with  each  other  to  do  what 
any  of  them  could  do  alone,  so  long  as  the 
motive  was  proper.  The  members  of  the  as- 
sociation not  only  had  the  right  to  inform 
the  manufacturers  about  those  members 
within  it,  and  the  dealers  without  it,  who 
were  violating  the  plans  agreed  upon;  but 
they  also  had  the  right  to  take  such  legiti- 
mate and  honorable  means  as  were  within 
reach  to  ascertain  what  persons  were  violat- 
ing the  rules,  and  to  give  notice  of  it  to  all 
of  the  members  of  the  association.  "But 
that  course  operated,"  says  the  plaintiff,  in 
eft'ect,  "to  deprive  me  of  the  opportunity  of 
buying  goods  on  terms  as  favorable  as  the 
defendant  wholesale  dealers  bought  them." 
True,  but  it  may  be  answered  that  **yon 
could  buy  them  on  the  snt^e  terms  as  the 
members  of  the  association,  which  terms 
contain  conditions  governing  the  sale  and 
the  conduct  of  the  members.     Instead,  you 
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prefer  to  take  the  business  ehances  to  be 
found  outside  of  the  association ;  and,  before 
the  courts  will  help  you,  you  must  show  that 
the  plsjiB  of  the  association,  or  its  conduct 
under  those  plans,  are  unlawful  as  against 
you." 

The  position  attempted  to  be  taken  at  this 
juncture  by  the  plaintiff  is  that,  granting 
the  plans  which  the  members  of  the  associa- 
tion adopted  were  legal,  nevertheless  the 
wholesale  dealers  can  be  proceeded  against 
in  this  suit,  because  they  compelled  some  or 
all  of  the  manufacturers,  against  their  will 
and  inclination,  to  refuse  to  sell  their  goods 
to  plaintiff,  by  threats,  intimidation,  black- 
listing, and  other  unlawful  acts  of  the  as- 
sociation. This  language  has  a  formidable 
sound,  but,  subjected  to  the  same  analysis 
aa  was  given  to  the  word  '"threats"  in  the 
connection  in  which  it  was  used  in  the  Na- 
tional Protective  Aaso.  Case,  170  N.  Y.  315, 
58  L.  R.  A.  135,  63  N.  E.  369,  it  will  prove 
to  be  without  force.  There  are  no  threats 
allied  in  this  complaint  on  the  part  of  de- 
fendants to  do  anything  except  that  which 
they  have  a  right  to  do,  if  the  views  so  far 
expressed  be  sound;  and  we  said  in  that 
vcase,  and  it  is  proper  to  repeat  here,  that  a 
man  may  threaten  to  do  that  which  the  law 
says  he  may  do,  provided  that,  within  the 
rules  laid  down  in  certain  cases  therein  cit- 
c^d,  his  motive  is  to  help  himself.  If  there 
be  any  other  "intimidation"  of  manufactur- 
ers than  that  to  be  found  in  the  agreement? 
and  written  plans  of  this  association,  and 
the  steadfast  purpose  on  the  part  of  its 
members  to  carry  them  out  according  to 
their  letter,  it  is  not  to  be  found  in  the  com- 
plaint. The  term  "blacklisting"  refers  to 
the  course  of  defendants  in  notifying  the 
trade,  in  effect,  that  the  plaintiff  is  outside 
of  the  association,  and  prefers  to  stay  out 
of  it  rather  than  be  bound  by  the  rules  and 
regulations  which  other  members  of  the 
trade  regard  as  fairest  and  best  to  all,  and 
insisting  that  the  penalties  of  such  a  course 
shall  be  meted  out  to  him,  namely,  that  he 
shall  not  be  allowed  any  rebate  upon  any  of 
the  manufacturers'  goods  so  long  as  he  shall 
retain  that  position.  The  facts  alleged  by 
them  are  true.  The  notification  is  a  part  of 
the  plan  agreed  upon  by  all,  and  the  plain- 
tiff courted  it  rather  than  do  business  on  the 
same  basis  as  his  competitors,  who  together 
handled  about  00  per  cent  of  the  proprietary 
articles  sold. 

The  plaintiff's  characterization  of  the  acts 
of  the  defendants  does  not  establish  a  cause 
of  action  against  the  def aidants  if  the  acts 
themselves  do  not,  and  clearly  their  acts  do 
not,  inasmuch  as  they  are  not  aimed  at  pre- 
venting the  plaintiff  or  any  one  else  from 
participation  in  the  trade  to  the  same  ex- 
tent and  on  the  same  basis  as  themselves, 
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but  are  intended  simply  to  prevent  plaintiff 
and  others  from  enjoying  the  same  or  great- 
er rebates  than  they  get  without  bearing  the 
burdens  which  they  assume  as  a  condition  of 
receiving  them,  unless  it  may  be  said  that 
the  fact  that  they  have  agreed  upon  a  basis 
of  transferring  the  goods  from  the  manufac- 
turer that  insures  only  reasonable  profit  and 
security  to  them  as  distributing  agents  is 
illegal  and  void.  And  this  would  seem  to  be 
impossible,  in  view  of  the  fact  that  the 
wholesale  dealers  have  not  secured  the  au- 
thority to,  nor  attempted  to,  restrict  either 
the  price  or  the  quantity  sold  of  the  goods 
dealt  in.  One  of  these  elements  has  always 
been  present  in  the  cases  of  the  past  in  this 
state,  in  which  it  has  been  held  that  there 
existed  a  combination  in  restraint  of  trade, 
which  was  against  public  policy  and  void. 

It  will  be  seen,  therefore,  that  this  is  a 
controversy  between  opponents  in  business, 
neither  side  trying  to  help  the  public.  Nor 
will  the  public  be  the  gainer  by  the  success 
of  either.  The  motive  behind  the  action  of 
each  party  is  self-help.  It  is  the  usual  mo- 
tive that  inspires  men  to  endure  great  hard- 
ships and  take  enormous  risks  that  fortune 
may  come.  In  the  struggle  which  acquisi- 
tiveness prompts,  but  little  consideration  is 
given  to  those  who  may  be  affected  adverse- 
ly. Am  I  within  my  legal  rights  ?  is  as  near 
to  the  equitable  view  as  competitors  in  busi- 
ness usually  come.  When  one  party  finds 
himself  overmatched  by  the  strength  of  the 
position  of  the  other,  he  looks  about  for  aid. 
And  quite  often  he  turns  to  the  courts,  even 
when  he  has  no  merit  of  his  own,  and  makes 
himself  for  the  time  being  the  pretended 
champion  of  the  public  welfare,  in  the  hope 
that  the  courts  may  be  deceived  into  an  di- 
judication that  will  prove  helpful  to  him. 
Now,  while  the  courts  will  not  hesitate  to 
enforce  the  law  intended  for  the  protection 
of  the  public  because  the  party  invoking 
such  protection  is  unworthy,  or  seeks  the  ad- 
judication for  selfish  reasons  only,  they  will 
be  careful  not  to  allow  the  process  of  the 
courts  to  be  made  use  of  under  a  false  cry 
tliat  the  interests  of  the  public  are  menaced, 
when  its  real  purpose  is  to  strengthen  the 
strategic  position  of  one  competitor  in  busi- 
ness as  against  another. 

I  concur  with  Judge  Halsbt.  The  judg- 
ment should  be  affirmed,  with  costs. 

O'Brien  and  Bartlett,  JJ.,  concur  with 
Haisht,  J.,  and  Parker,  Ch.  J. 

Martin,  J.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of 
the  learned  appellate  division,  or  in  the  con- 
clusion reached  by  a  majority  of  this  court. 
The  demurrers  to  the  amended  complaint 
were  sustained,  both  at  the  special  term  aflp 
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in  the  appellate  division,  upon  the  ground 
that  the  complaint  did  not  state  facte  suffi- 
cient to  constitute  a  cause  of  action,  al- 
though apparently  for  different  reasons. 
Several  of  the  defendants  stated,  as  addi- 
tional grounds  of  demurrer,  that  the  coui-t 
had  no  jurisdiction  over  them,  and  that  it 
had  no  jurisdiction  of  the  subject  of  the  ac- 
tion. The  latter  grounds  were  not  consid- 
ered or  passed  upon  by  either  court,  and  ob- 
viously cannot  be  sustained. 

The  amended  complaint  was  served  in 
September,  1898.  The  defendants  demurred, 
and  the  issue  arising  upon  such  demurrers 
was  decided  by  the  special  term  in  May, 
1900,  and  subsequently  the  final  judgment 
was  entered.  The  complaint  is  exceedingly 
lengthy,  containing  about  150  pages  and 
about  600  folios.  The  labor  necessary  to 
a  careful  analysis  of  the  multifarious  alle- 
gations in  this  lengthy  complaint  is  well- 
nigh  appalling,  and  would  naturally  provoke 
a  desire  to  avoid  it  if  possible.  But  as  the 
ease  is  important,  affecting  i.ot  only  the 
parties  to  this  particular  litigation,  but  in- 
volving a  principle  which  affects  the  general 
public,  its  dealings  in  a  large  class  of  mer- 
chandise, the  legality  of  monopolies  organ- 
ized to  prevent  competition  in  articles  in 
common  use,  and  the  right  to  employ  as  a 
means  to  secure  that  end  the  boycotting  or 
intimidation  of  persons  engaged  in  the  same 
general  business,  our  duty  demands  the  per- 
formance of  that  labor,  however  burden- 
some. Therefore,  although  it  is  impossible 
within  the  limits  of  this  opinion  to  state  all 
the  material  allegations  of  the  complaint, 
yet  a  brief  statement  of  the  general  and 
most  material,  including  a  general  outline 
or  history  of  the  transactions  upon  which  it 
is  based,  is  quite  essential  to  an  understand- 
ing of  the  case. 

The  plaintiff  is  a  Kentucky  corporation, 
and  its  principal  place  of  business  is  in  Cin- 
cinnati. Its  business  consists  of  the  manu- 
facture of  proprietary  articles  or  patent 
medicines,  the  purchase  of  the  same  class  of 
articles  from  other  manufacturers,  and  in 
selling  such  goods  to  retail  dealers.  Before 
the  acts  complained  of,  its  trade  was  large 
and  profitable.  The  defendant  association 
was  organized  in  1876  imder  the  name  of 
the  Western  Wholesale  Drug  Association. 
Its  name  was  changed  in  1882,  and  it  is  an 
unincorporated  association.  It  consists  of 
active  and  associate  members.  The  former 
are  wholesale  and  jobbing  druggists,  and 
druggists  who  also  own  and  manufacture 
certain  proprietary  goods,  who  alone  com- 
prise the  active  members  of  the  association. 
Proprietors  of  proprietary  articles,  who  only 
manufacture  and  sell  their  own  goods,  and 
manufacturers  of  chemical  or  pharmaceut- 
ical preparations,  not  interested  in  proprie- 
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tary  goods,  oonBtitute  the  associate  mem- 
bers, but  have  no  control  or  voice  in  the 
business  or  affairs  of  the  association.  The 
active  membership  includes  at  least  two 
thirds  of  the  wholesale  dealers  in  the  United 
States,  who  control  more  than  90  per  cent 
of  the  wholesale  and  jobbing  trade.  For- 
merly patent  medicines  and  proprietary  arti- 
cles were  sold  by  the  manufacturers  through 
agents  who  received  a  commission  for  their 
compensation.  The  trade,  however,  is  now 
almost  exclusively  carried  on  through  whole- 
sale dealers  and  jobbers.  The  rebate  or  dis- 
count allowed  to  the  wholesale  dealers  con- 
stitutes their  profit.  Before  the  acts  com- 
plained of,  the  discounts  or  commission  al- 
lowed by  manufacturers  were  not  fixed  or 
uniform,  nor  was  the  custom  as  to  delivery 
and  charges  allowed,  in  all  instances,  the 
same,  and  there  was  then  an  active  competi- 
tion between  the  various  wholesale  dealers. 
With  this  situation  and  method  of  transact- 
ing the  business  the  manufacturers  were 
content,  but  the  wholesale  dealers  and  job- 
bers were  dissatisfied.  In  March,  1876,  the 
association  adopted  a  schedule  of  prices  at 
which  proprietary  goods  should  be  sold  by 
each  wholesale  and  jobbing  druggist,  and 
they  were  to  be  sold  at  the  prices  thus  es- 
tablished without  competition.  Afterwards, 
and  in  18S2,  the  association  adopted  a  plan 
under  which  the  manufacturers  were  to  he 
required  to  sell  their  goods.  By  it  there 
was  to  be  a  contract  between  the  manufac- 
turer and  buyer,  in  accordance  with  which 
the  latter  was  to  maintain  certain  prices, 
fixed  by  the  proprietor;  the  articles  to  be 
charged  and  invoiced  at  the  full  jobbing 
prices;  the  difference  between  the  proprie 
tor's  price  and  the  jobber's  to  be  allowed  to 
the  buyer,  provided  he  entered  into  a  con- 
tract to  maintain  prices;  the  rebate  to  be 
not  less  than  10  per  cent;  and,  wii^^rer 
sent,  the  manufacturers  to  pay  freight  oa  all 
the  goods  sold. 

In  October,  1883,  the  association,  by  its 
active  members,  declared  its  purpose  to  pur- 
sue a  continued  and  untiring  opposition  to 
the  sale  by  its  members  of  articles  of  such 
manufacturers  as  should  not  adopt  its  plan, 
or,  having  adopted  it,  should  withdraw 
therefrom.  Thereupon  many  of  the  manu- 
facturers, at  the  solicitation  of  the  officers, 
active  members,  and  agents  of  the  associa- 
tion, adopted  its  plan,  until  nearly  all  the 
manufacturers  in  the  United  States  were  in- 
duced by  the  association  to  do  so.  This  was 
procured  entirely  by  the  representation  of 
the  association  as  to  the  benefit  which  would 
accrue  to  the  majority  of  their  distributing 
agents  or  vendees,  who  were  unable  to  han- 
dle the  goods  as  cheaply  as  the  few  who 
could  command  large  capital ;  and  the  manu- 
facturers were  compelled  to  adopt  Hi  to  pro- 
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teet  themselves  against  the  sssociation  and 
its  active  members,  who  constituted  a  great 
majority  of  their  customers.  AQ  the  active 
members  of  the  association  agreed  and 
boimd  themselves  to  buy  goods  only  of  man- 
ufacturers who  adopted  the  rebate  plan,  and 
not  to  cut  or  vary  prices,  save  by  the  dis- 
counts and  terms  of  credit  mentioned  in  the 
contract.  The  manufacturers  who  adopted 
this  plan  have  adopted  substantially  the 
form  of  contract  required  by  the  association, 
except  in  states  having  anti-trust  laws, 
where  written  contracts  are  not  required, 
but  the  purchaser  is  required  to  make  a  ver- 
bal agreement  to  the  same  effect,  or  to  send 
letters  agreeing  thereto.  The  manufactur- 
ers who  adopted  that  plan  were  compelled 
to  do  so  to  protect  themselves  with  the 
wholesale  dealers.  The  latter  have  bound 
themselves  to  give  to  retailers  who  are  their 
aa«tomers  only  the  terms  of  credit-  and  dis- 
counts fixed  by  the  contract,  and  not  to  pay 
freight,  or  to  deliver  the  goods.  The  active 
members  of  the  association  are  combining 
and  conspiring  to  obtain  an  exclusive  con- 
trol of  the  wholesale  and  jobbing  trade,  as 
between  the  manufacturer  and  the  retailer, 
in  all  classes  of  patent  medicines  or  propri- 
etary goods;  to  regulate  and  control  the 
methods  upon  which  such  trade  shall  be  car- 
ried on;  to  control  the  prices,  discounts,  al- 
lowances for  freight,  and  terms  of  credit 
upon  which  such  goods  shall  be  sold  to  the 
various  retail  druggists  throughout  the 
United  States;  and  also  to  destroy  and  pre- 
vent competition  between  the  wholesale  and 
jobbing  druggists  in  the  sale  of  such  medi- 
cines or  goods,  and  to  limit  and  restrict  the 
business  of  each  of  the  wholesale  dealers,  or 
such  of  them  as  are  in  one  locality,  to  cer- 
tain exclusive  territoiy,  tributary  or  proxi- 
mate to  each. 

Prior  to  the  matters  set  forth,  many  of 
the  wholesale  dealers  were  purchasers  of 
goods  of  the  plaintiff,  and,  but  for  the  ac- 
tion of  the  association,  would  now  be.  Be- 
fore its  action,  the  plaintiff  was  a  large  pur- 
chaser, as  a  wholesale  dealer,  of  nearly  all 
the  manufacturers  of  such  goods,  especially 
of  those  who  have  adopted  the  plan  of  the 
association,  and  would  have  continued,  but 
for  the  matters  stated  in  the  complaint. 
The  plaintiff,  so  far  as  able,  always  has 
been  an  active  competitor  in  the  wholesale 
and  jobbing  drug  trade,  and  has  refused  to 
<!ombine  and  conspire  with  the  defendants 
for  the  control  of  the  trade  and  the  destruo- 
tion  of  competition  therein,  or  to  restrict  its 
business  to  a  limited  territory.  It  has  sold 
the  goods  of  all  the  manufacturers  at  such 
prices  snd  upon  such  terms  as  to  credits, 
discounts,  allowances  for  boxing,  cartage, 
and  for  freight  as  it  deemed  advisable.  The 
active  members  of  the  association  now  claim 
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that  the  manufacturers  are  bound  not  to 
sell  to  any  wholesale  dealer  except  upon  the 
terms  and  conditions  imposed  by  the  associa- 
tion, nor  unless  he  signs  such  contract. 
They  also  claim  that  any  person  who  pur- 
chases of  a  rebate  manufacturer,  unless  he 
complies  with  the  terms  of  the  contract,  is 
not  to  be  trusted  or  allowed  to  handle  the 
goods  of  such  manufacturer. 

In  1885  a  committee  of  the  associatior. 
was  authorized  to  and  called  upon  rebate 
manufacturers  to  decline  all  the  plaintiff's  . 
orders  until  it  was  reinstated  by  that  com- 
mittee. Thereupon  many  of  them,  to  pro- 
tect themselves  against  the  action  of  the  as- 
sociation, declined  to  sell  goods  to  the  plain- 
tiff. In  September,  1886,  the  association  re- 
solved that  no  agreement  luiaccompanied  by 
the  rebate  contract  should  be  considered  on 
the  rebate  plan,  and  that  where  a  firm  had, 
by  the  committee,  been  found  guilty  of  vio- 
lating it,  the  manufacturers  should  with- 
hold supplies.  Thereafter  the  committee, 
charging  the  plaintiff  with  a  violation  of 
the  plan,  sent  circulars  to  that  effect  to  the 
manufacturers,  urging  them  to  carry  out  the 
wishes  of  the  association,  and  sent  various 
letters  to  the  same  effect  to  rebate  manu- 
facturers, and  to  others  who  had  not  adopt- 
ed the  plan,  and  the  association,  by  resolu- 
tion, also  declared  that  any  member  who 
should  sell  to  a  dealer  whose  orders  had 
been  declined  at  the  request  of  the  commit- 
tee should  be  expelled;  and  th^eupon  every 
effort  was  made  to  induce  all  the  members 
of  the  association  and  all  the  manufacturers 
to  refuse  to  sell  goods  to  the  plaintiff,  or  to 
any  person  who  would  sell  it  goods.  In 
1887  it  sent  out  another  circular  to  the  ef- 
fect that  any  member  who  supplied  goods  to 
a  dealer  whose  orders  had  been  declined  at 
the  request  of  the  committee  was  guilty  of 
violating  the  spirit  of  his  contract,  and 
should  be  expelled,  and  advised  the  manufac- 
turers to  scrutinize  orders  coming  from  un- 
usual quarters,  and  predicted  that  the  lirm 
now  in  warfare  against  the  rebate  plan 
could  not  long  continue  its  methods.  After 
receiving  these  various  notices  and  resolu- 
tions, many  of  the  defendants,  both  whole- 
sale dealers  and  manufacturers,  refused  to 
sell  to  the  plaintiff,  or  to  any  person  who 
had  supplied  it  with  goods,  and  many  of 
them  demanded  from  each  customer  a  con- 
tract by  which  he  agreed  not  to  sell  to  the 
plaintiff  until  it  should  be  reinstated. 

In  1888  a  subcommittee  of  three  was  ap- 
pointed by  the  association,  with  power  to 
order  all  supplies  withheld  from  any  firm 
or  individual  whom  it  found  guilty  of  vio- 
lating its  contracts,  until  the  committee 
should  become  satisfied  that  such  practices 
would  be  discontinued,  and  to  request  manu- 
facturers to  refuse  supplies  to  any  person  [^ 
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thus  found  guilty.  The  association  also  au- 
thorized the  omission  from  future  official 
lists  of  rebate  articles  the  goods  of  such  pro- 
prietors as  should  continue  selling  to  yiolat- 
ors  of  the  agreement,  and  gave  a  committee 
power  to  employ  persons  to  investigate 
charges  against  any  dealer.  Such  commit- 
tee ordered  all  supplies  of  rebate  goods  to  be 
withheld  from  the  plaintiff,  sent  a  circular 
to  each  manufacturer  calling  upon  him  to 
comply  with  such  order,  and  many  of  such 
manufacturers  thereafter  refused  to  sell  to 
the  plaintiff,  being  compelled  thereto  to  pro- 
tect tliemselves  against  the  wholesale  deal- 
ers' association  and  its  active  members. 
The  committee  also  made  efforts  to  ascer- 
tain from  whom  the  plaintiff  purchased  sup- 
plies, and  employed  detectives  for  that  pur- 
pose, who  spied  upon  the  plaintiff's  business, 
and  reported  to  the  committee  the  names 
and  places  of  business  of  persons  shipping  it 
goods.  It  thereupon  B&nt,  and  is  about  to 
continue  sending,  circulars  to  manufacturers 
and  wholesale  dealers,  known  as  "cut-off 
lists,"  containing  the  names  of  persons  re- 
ported as  selling  to  the  plaintiff,  and  it 
thereupon  made  efforts,  and  is  about  to  con- 
tinue its  efforts,  to  induce  manufacturers 
not  to  sell  to  persons  on  such  cut-off  lists, 
and  by  reason  thereof  many  manufacturers 
have  refused  to  sell  to  persons  thereon. 

In  1893  the  association  adopted  the  De- 
troit plan,  by  which  it  required  the  manu- 
facturers to  compel  the  purchasers  of  their 
goods  to  accept  a  contract  to  become  selling 
agents,  to  take  the  goods  in  fixed  quantities, 
and  in  consideration  of  their  maintaining 
fixed  selling  prices  and  complying  wiUi  all 
the  regulations  of  the  association  they  were 
to  receive  a  fixed  per  cent  for  selling  and  a 
fixed  discount  for  cash;  the  manufacturer 
to  pay  the  freight ;  the  prices  not  to  be  cut, 
and,  if  cut,  the  agency  to  be  withdrawn ;  and 
all  other  agents  notified  not  to  sell  them; 
and  the  manufacturers  to  sell  only  through 
selling  agents.  It  then  provided  for  the  or- 
ganization of  a  similar  association  in  each 
town,  which  was  to  be  given  a  list  of  all  re- 
bate goods.  Thereafter  the  manufacturers 
were,  in  effect,  required  to  submit  full  lists 
of  all  their  customers  to  the  association. 

In  December,  1893,  the  committee  sent  a 
circular  to  manufacturers  and  wholesale 
dealers,  asking  the  former  to  furnish  it  a 
list  of  all  their  customers,  and  with  this 
circular  was  a  list  of  all  persons  who  were 
entitled  to  purchase  rebate  goods,  which  did 
not  include  the  plaintiff  or  persons  selling  to 
it.  Thereupon  many  rebate  proprietors,  at 
the  instance  of  the  committee,  agreed  to  con- 
fine their  sales  to  the  persons  named  on  the 
lists,  refused  to  allow  to  others  any  rebate, 
allowances,  or  discounts,  and  furnished  the 
committee  with  full  lists  of  their  customers 
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not  named  on  the  list  from  whom  they  re- 
ceived orders  for  any  of  their  goods.  The 
committee  is  making  every  effort  to  ascer- 
tain what  manufacturers  are  still  selling  to 
the  plaintiff,  and  is  employing  detectives  for 
that  purpose,  who  watch  and  spy  upon  ship- 
ments made  to  the  plaintiff  and  report  the 
names  of  rebate  manufacturers  who  are  sell- 
ing it  goods.  Similar  action  on  the  part  of 
the  committee  was  continued  through  1804, 
which  directly  pointed  to  the  business  of  the 
plaintiff,  and  the  committee  was  authorized 
to  continue  its  aggressive  work  against  those 
who  should  not  comply  with  the  rules  of  the 
association,  and  funds  were  provided  for 
that  purpose. 

In  October  of  that  year  circulars  were 
sent  by  the  association  to  all  manufacturers 
and  wholewle  dealers,  whether  members  of 
the  association  or  not,  embodying  the  sub- 
stance of  its  resolutions,  which,  in  effect, 
were  a  reaffirmance  of  its  intention  to  up- 
hold its  plan ;  that  its  committee  should  no- 
tify its  members  of  the  action  of  manufac- 
turers who,  having  had  their  attention 
called  to  the  matter,  continued  shipping 
their  goods  to  the  "Cincinnati  cutter" 
(meaning  the  plaintiff),  or  to  those  who 
(«upply  him,  and  notify  such  manufacturers 
that  their  articles  would  be  taken  from  the 
rebate  list,  and  in  publishing  the  official  list 
of  rebate  articles  issued  by  it  such  names 
would  be  omitted  therefrom;  that  the  com- 
mittee on  proprietary  goods  be  authorized  to 
continue  the  aggressive  work  against  cutters 
inaugurated  during  last  year,  and,  to  enable 
them  to  do  this  most  effectually,  means  fully 
adequate  to  provide  assistance  be  placed  at 
their  disposal.  With  such  circulars,  letters 
were  sent  for  those  receiving  them  to  sign, 
by  which  they  should  agree  not  to  ship 
goods  to  violators  of  the  contract  until  they 
received  assurances  that  such  violations  were 
discontinued,  and,  further,  to  furnish  the 
conunittee  with  lists  of  l^eir  quantity  buy- 
ers. Nearly  all  the  wholesale  dealers  and 
manufacturers  signed  and  returned  such  let- 
ters to  the  committee,  b^ng  compelled  to  do 
this  in  order  to  protect  th^r  own  business. 
Nearly  all  the  wholesale  and  jobbing  drug- 
gists are  making,  and  will  continue  to  make, 
every  effort  to  induce  manufacturers  to  con- 
fine the  sale  of  their  goods  to  the  persons 
named  in  the  list  containing  the  names  of 
persons  claimed  to  be  entitled  to  rebate 
goods,  and  all  or  nearly  all  the  rebate  manu- 
facturers have  refused  to  sell  goods  to  the 
plaintiff,  some  of  them  sta.ting  that  they 
would  like  to  fill  its  orders,  but  that  their 
relations  with  the  association  prevented,  and 
that  it  would  not  pay  them  to  antagonize 
the  trade  by  selling  to  the  plaintiff.  The 
correspondence  alleged  in,  or  annexed  to,  the 
complaint  show.  d«rt^^tl^g^J»^th. 
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manufacturers  who  formerlj  Bold  to  the 
plaintiff  were  compelled  by  the  association 
to  forego  their  own  desires  and  disposition 
in  that  respect,  and  to  refuse  the  pliuntiflf's 
orders  by  reason  of  the  pressure  to  which 
they  were  subjected  by  the  association  and 
its  active  members. 

The  various  resolutions,  contracts,  and 
agreements  adopted  by  such  association  to 
prevent  the  plaintiff  from  conducting  a 
wholesale  and  jobbing  business  in  proprie- 
tary goods  tended  to  injure  and  destroy  its 
business,  and  tho  plaintiff's  business  is  being 
injured  and  destroyed  by  the  unlawful  acts 
of  the  defendants.  Nearly  all  the  rebate 
manufacturers  who  have  been  willing  to  sell 
to  the  plaintiff  or  to  persons  who  would 
supply  it  are  refusing  to  do  so,  and  will  re- 
fuse unless  the  acts  of  the  association  and 
its  active  members  are  restrained ;  and  that 
their  acts  are  such  as  to  irreparably  damage 
the  plaintiff's  business,  and  it  cannot  obtain 
adequate  relief  at  law  without  a  multiplic- 
ity of  suits. 

With  other  relief  demanded,  the  plaintiff 
seeks  by  this  action  to  restrain  the  associa- 
tion, its  active  members,  committees,  and 
agents,  from  making  and  continuing  its  and 
their  efforts  to  prevent  the  plaintiff  from 
purchasing,  and  the  manufacturers  from 
selling  their  goods  to  the  plaintiff,  by 
threats,  intimidation,  or  other  improper 
means,  from  continuing  a  monopoly  of  such 
business,  and  from  performing  any  act  or 
acts  that  will  impair  or  destroy  competition 
in  the  sale  thereof. 

While  this  is  a  meager  and  brief  synopsis 
of  the  complaint,  and  falls  far  short  of  con- 
taining all  the  material  allegations  therein, 
yet,  as  it  gives  a  general  outline  thereof,  it 
is  perhaps  ample  to  enable  us  to  consider  the 
question  of  its  sufficiency.  As  all  the  alle- 
gations of  the  amended  complaint,  as  well  as 
all  that  can  by  reasonable  and  fair  intend- 
ment be  implied  therefrom,  are  admitted  by 
the  defendant's  demurrer,  we  are  presented 
with  the  question  whether  they  constitute  a 
cause  of  action  entitling  the  plaintiff  to  any 
relief  whatever.  Marie  v.  Garrison,  83  N. 
Y.  14;  Sanders  v.  Soutter,  126  N.  Y.  193, 
27  N.  E.  263;  Coatstcorih  v.  Lehigh  Valley 
R.  Co.  166  N.  Y.  451,  61  N.  E.  301;  Stand- 
ard Fashion  Co.  v.  Siegel-Cooper  Co.  157  N. 
Y.  CO,  43  L.  R.  A.  854,  61  N.  E.  408;  Ahrens 
▼.  Jones,  169  N.  Y.  555,  559,  62  N.  E.  666. 
Under  the  recent  authorities,  pleadings  are 
not  to  be  strictly  construed  against  the 
pleader,  but  averhients  which  sufficiently 
point  out  the  nature  of  the  plaintiff's  claim 
are  mifficient  if,  under  them,  he  would  be  en- 
titled to  give  the  necessary  evidence  to  es- 
tablish a  cause  of  action.  Rochester  R.  Co. 
▼.  BoUnson,  133  N.  Y.  242,  246,  30  N.  E. 
1008;  Coatsicorth  ▼.  Lehigh  Valley  R.  Co. 
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166  N.  Y.  461,  467,  61  N.  E.  301.  In  deter- 
mining  that  question  we  must  assume  that 
the  association  was  organized  and  continued 
for  the  purpose  of  monopolizing  and  control- 
ling the  business  of  wholesale  druggists  and 
jobbers  in  the  sale  of  proprietaxy  articles  or 
patent  medicines  in  the  entire  United  States, 
to  prevent  competition  therein,  and  to  com- 
pel the  payment  of  greater  and  uniform 
commissions  for  the  sale  thereof.  This  was 
accomplished  by  forming  a  combination  of 
two  thirds  in  number  of  all  the  wholesale 
druggists  and  jobbers  in  the  United  States, 
transacting  more  than  90  per  cent  of  all 
that  business,  and  then  by  requiring  them 
to  refrain  from  selling  such  goods  for  a  less 
commission  or  a  lower  compensation  than 
was  established  by  the  association,  and  to 
decline  to  purchase  goods  of  any  manufac- 
turer who  should  refuse  to  comply  with  its 
demands,  or  who  refused  to  transact  his  own 
business  in  accordance  with  such  rules  and 
regulations  as  the  association  had,  or  from 
time  to  time  might  adopt.  Thus,  as  is  usual 
in  the  creation  of  such  trusts  or  monopolies, 
the  purpose  of  the  association  was  to  be  ac> 
complished  by  a  combination  to  ruin  and  de- 
stroy the  business  of  any  manufacturer  or 
wholesale  dealer  who  should  refuse  to  be 
controlled  by  the  association  in  the  transac- 
tion of  his  own  business. 

It  is  a  plain  perversion  of  the  complaint 
to  say  that  it  states  a  claim  or  cause  of  ac- 
tion involving  merely  the  right  of  a  manu- 
facturer to  sell  his  goods  to  whom  he  will. 
The  question  presented  by  the  complaint  is 
whether  individuals,  firms,  or  corporations 
have  a  right  to  enter  into  a  combination  or 
conspiracy  to  prevent  manufacturers  of  pat- 
ent medicines  from  maintaining  competition 
with  others  in  the  sale  of  their  goods,  or 
from  selling  them  in  such  .manner  and  upon 
such  terms  as  they  shall  desire  or  agree  up- 
on with  their  customers,  and,  in  case  they 
do,  whether  the  members  of  the  combination 
have  a  right  to  boycott  such  articles  and  the 
manufacturer  as  well.  That  such  was  the 
purpose  of  the  association,  and  that  it  and 
its  active  members  have  carried  that  pur- 
pose into  effect,  is  plainly  alleged,  and  not 
denied.  It  is  also  alleged  that  any  person 
engaged  in  the  manufacture  of  such  com- 
modities, who  does  not  agree  to  enter  into 
the  arrangement  required  by  that  combina- 
tion, or  does  not  fulAl  such  agreement,  is  to 
be  blacklisted  by  them,  and  they  are  to 
make  every  effort  in  their  power  to  destroy 
his  business.  Moreover,  the  association 
maintains  a  committee  to  spy  out  the  busi- 
ness transactions  of  manufacturers,  to  as- 
certain if  they  sell  to  the  plaintiff  or  to  per- 
sons not  members  of  the  association  or  to 
persona  who  sell  to  others  not  such  members, 
and,  if  it  decides  8Ucl^iJiffe^^@©g4e 
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send  to  practically  all  the  wholesale  dealers 
in  the  United  S1»,tea  a  notice  in  effect  re- 
quiring them  to  refuse  to  deal  with  such 
manufacturers,  and  the  penalty  to  such  deal- 
ers for  refusal  is  that  all  the  members  of 
the  association  will  decline  to  purchase  any 
of  their  goods. 

It  is  to  be  observed  that  the  claim  of  the 
plaintiff  is,  not  that  the  manufacturers  have 
voluntarily  committed  any  wrongful  acts  of 
which  it  complains,  as  it  is  plainly  alleged 
that  they  desire  to  sell  it  goods,  and  .would 
do  so  but  for  the  wrongful  acts  of  the  asso- 
ciation and  its  active  members.  Its  claim  is 
that  the  National  Wholesale  Druggists  As- 
sociation and  such  members  have  committed 
the  wrong  from  which  it  has  suffered  by  un- 
lawfully combining  together  for  the  purpose, 
and  by  requiring  manufacturers  to  refuse  to 
sell  goods  to  the  plaintiff,  and  by  enforcing 
that  requirement  by  requiring  a  refusal  by 
all  its  members  to  deal  in  such  manufactur- 
ers' goods,  to  procure  others  to  refuse  to 
deal  in  them,  and  to  publicly  advertise  such 
manufacturers  as  unworthy  dealers,  and 
thus  injure  or  destroy  their  business.  It  is 
alleged  and  admitted  that  many,  if  not 
most,  of  the  manufacturers,  have  been  com- 
pelled, against  their  will  or  inclination,  to 
refuse  to  sell  their  goods  to  the  plaintiff  by 
threats,  intimidation,  blacklisting,  and  other 
unlawful  acts  of  the  association  and  its  ac- 
tive members.  From  the  outset  the  action  of 
the  association  and  of  its  active  members 
has  been  aggressive,  persistent,  and  continu- 
ous to  ruin  or  exclude  from  business  any 
manufacturer  or  dealer  who  should  sell  any 
of  this  class  of  goods  to  the  plaintiff  or  oth- 
ers similarly  situated.  This  scheme  was 
planned,  originated,  and  forced  upon  the 
manufacturers  by  the  association  and  its 
active  members.  -The  manufacturers  did  not 
seek  or  inaugurate  this  plan,  and  adopted  it 
only  because  they  were  compelled  to  do  so 
to  protect  their  business  against  the  acts 
and  threats  of  such  active  members,  who 
alone  desired  its  adoption  and  enforcement 
to  obtain  increased  compensation,  and  to 
maintain  prices  without  regard  to  the  ex- 
pense of  conducting  business.  Under  it  the 
business  of  the  manufacturers  was  to  be  and 
has  been  controlled  by  a  combination  of 
their  customers.  It  is  true  that  there  was 
reserved  to  the  manufacturers  the  right  to 
establish  a  single  price  at  which  their  goods 
might  be  sold,  but  it  must  be  uniform  and 
fixed,  without  regard  to  the  expense  of  de- 
livery or  the  amount  of  the  sale.  The  rights  ' 
to  establish  the  amount  of  commissions  to 
be  paid,  and  to  determine  to  whom  their 
goods  should  be  sold,  were  withd^a^^'n,  and 
no  right  was  left  them  to  make  any  agree- 
ment on  the  subject  of  their  own  property, 
or  to  make  any  agreement  in  regard  to  seil- 
62  L.  R.  A. 


ing  it,  with  any  person  other  than  those  that 
were  selected  by  the  combination.  In  other 
words,  the  manufacturers  were  compelled  by 
their  customers  to  surrender  to  the  latter 
practically  all  authority  as  to  the  manner 
of  the  sale  of  their  own  property  and  the  se- 
lection of  their  customers,  and,  unless  they 
did,  their  business  was  to  be  destroyed. 

The  foregoing  facts  are, 'in  substance,  al- 
leged and  admitted,  and  hence  the  question 
arises  whether  the  association  and  its  of- 
ficers, agents,  employees,  and  active  mem- 
bers, by  thus  interfering  with  the  plaintifTs 
business,  have  pursued  a  course  of  action 
that  constitutes  an  invasion  of  or  trespass 
upon  its  rights  which  renders  them  liable 
therefor.  If  this  combination  was  formed  to 
accomplish  an  unlai^^ful  purpose,  or  if  its 
purpose  has  been  accomplished  by  unlawful 
means,  the  plaintiff,  who  has  all^fed  special 
damage,  can  maintain  an  action  to  recover 
by  reason  thereof.  Therefore,  in  the  further 
discussion  of  this  case  we  are  led  to  con- 
sider :  First,  whether  the  purpose  for  which 
the  combination  was  formed  was  lawful: 
and,  second,  whether  it  was  to  be  accom- 
plished 1>y  lawful  means. 

As  to  the  purpose,  it  is  obvious  from  the 
facts  alleged  that  the  conspiracy  or  combina- 
tion was  formed  to  restrain  trade  or  com- 
merce, to  monopolize  the  sale  of  goods  in 
common  use,  and  to  prevent  competition 
therein.  Such  being  its  plain  purpose,  it  is 
equally  clear  that  it  was  unlawful.  From  a 
very  early  day  it  has  been  the  policy  of  this 
state  and  most  other  jurisdictions  that  free 
and  unrestricted  competition  in  all  business 
pursuits  must  be  maintained,  and  the  busi- 
ness maxim  that  "competition  is  the  life  of 
trade"  has  been  established  and  sustained  by 
their  courts  and  legislation.  While  this 
principle  has  not  been  thus  firmly  and  uni- 
versally settled  without  discussion  as  to 
whether  it  does  not  work  a  greater  hardship 
than  advantsige  by  crushing  out  weaker 
competitors  and  causing  disaster  to  others 
by  reduction  of  prices,  yet,  notwithstanding 
these  arguments,  the  consideration  which 
the  question  has  received  has  led  to  the  con- 
clusion that  public  policy  requires  the  con- 
tinuance and  enforcement  of  the  rule  of 
competition  as  a  principle  controlling  busi- 
ness affairs  in  the  various  commonwealths. 
This  principle  of  political  economy  is  not 
based  alone  upon  the  theory  that  combina- 
tions to  prevent  competition  will,  of  neces- 
sity, enhance  the  price,  as  there  are  notable 
instances  where  such  (fombinations  have, 
even  permanently,  reduced  the  price  of  arti- 
cles thus  traded  in  or  manufactured:  but  it 
is  founded  upon  the  theory  that  such  com- 
binations may,  as  they  usually  will,  enhance 
the  price,  and  also  drive  small  and  worthy 
dealers  out  of  business.     In  People  v.  Shel- 
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don,  139  N.  Y.  261,  263,  23  L.  R.  A.  221,  34 
N.  £.  785,  Andrews,  Ch.  J.,  said:  ''The 
question  is,  Was  the  agreement,  in  view  of 
what  might  have  been  done  under  it,  and  the 
fact  that  it  was  an  agreement  the  effect  of 
which  was  to  prevent  competition,  .  .  . 
one  upon  which  the  law  affixes  the  brand  of 
condonnationT  It  has  hitherto  been  an  ac- 
cepted maxim  in  political  economy  that 
competition  is  the  life  of  trade/  The 
courts  have  acted  upon  and  adopted  this 
maxim  in  passing  upon  the  validity  of 
agreements,  the  design  of  which  was  to  pre- 
vent competition  in  trade,  and  have  held 
such  agreements  to  be  invalid.  .  .  .  The 
gravamen  of  the  offense  of  conspiracy  is  the 
combination.  Agreements  to  prevent  com- 
petition in  trade  are,  in  contemplation  of 
law,  injurious  to  trade,  because  they  are  lia< 
ble  to  be  injuriously  used."  The  right  of 
the  plaintiff  to  recover  in  this  action  does 
not  rest  upon  the  common  law  alone,  as  the 
Revised  Statutes  provided:  "If  two  or 
more  persons  shall  conspire  ...  to 
commit  any  act  injurious  ...  to  trade 
or  commerce,  .  .  .  they  shall  be  deemed 
guilty  of  a  misdemeanor"  (2  Rev.  Stat.  1st 
ed.  pt.  4,  chap.  1,  title  6,  fi  8,  subd.  6),  and 
this  was  re-enacted  in  subdivision  6  of  §  168 
of  the  Penal  Code;  while  subdivision  5  pro- 
vided: "If  two  or  more  persons  conspire 
.  .  .  to  prevent  another  from  exercising 
a  lawful  trade  or  calling,  or  doing  any  other 
lawful  act,  by  force,  threats  [or]  intimida- 
tion, .  .  .  each  of  them  is  guilty  of  a 
misdemeanor."  In  1897  the  legislature 
passed  an  act  which  provided:  "Every  con- 
tract, agreement,  arrangement,  or  combina- 
tion whereby  a  monopoly  in  the  manufac- 
ture, production,  or  sale  in  this  state  of  any 
article  or  commodity  of  common  use  is  or 
may  be  created,  established  or  maintained, 
or  whereby  competition  in  this  state  in  the 
supply  or  price  of  any  such  article  or  cor«'- 
modity  is  or  may  be  restrained  or  prevented, 
or  whereby,  for  the  purpose  of  creating,  es- 
tablishing, or  maintaining  a  monopoly  with- 
in this  state  of  the  manufacture,  production, 
or  sale  of  any  such  article  or  commodity,  the 
free  pursuit  in  this  state  of  any  lawful  busi- 
ness, trade,  or  occupation  is  or  may  be  re- 
strained or  prevented,  is  hereby  declared  to 
be  against  public  policy,  illegal  and  void." 
Laws  1897,  p.  310,  chap.  383,  §  1.  That  the 
acts  alleged  to  have  been  committed  by  the 
defendants  were  injurious  to  trade  and 
commerce,  created  a  combination  to  monopo- 
lize the  sale  of  articles  in  common  use,  re- 
strained competition  in  the  supply  of  arti- 
cles or  commodities,  and  established  and 
maintained  a  monopoly  restricting  or  pre- 
venting trade,  is  manifest,  and  therefore  the 
combination  or  conspiracy  of  the  defendants 
was  for  an  illegal  purpose,  and  the  acts  per- 
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formed  by  them  under  it  were  also  illegal. 
Hooker  v.  Vandewat&ry  4  Denio,  349,  47  Am. 
Dec.  258;  Clancey  v.  Onondaga  Fine  Salt 
Mfg.  Co.  62  Barb.  395;  Stanton  v.  Allen,  5 
Denio,  434,  49  Am.  Dec.  282;  Leonard  v. 
Poole,  114  N.  Y.  371,  4  L.  R.  A.  728,  21  N. 
E.  707 ;  People  v.  Fieher,  14  Wend.  9,  14,  28 
Am.  Dec.  601 ;  People  v.  Sheldon,  139  N.  Y. 
251,  261,  23  L.  R.  A.  221,  34  N.  E.  786;  Ar- 
not  V.  Pittatoii  d  E.  Coal  Co.  68  N.  Y.  658, 
23  Am.  Rep.  190;  Cunan^v.  Galen,  162  N.  Y. 
33,  37,  37  L.  R.  A.  802,  46  N.  E.  297;  People 
V.  MUk  Excliange,  145  N.  Y.  267,  27  L.  R. 
A.  437,  39  N.  E.  1062 ;  Pittsburg  Carbon  Co. 
V.  McMillin,  119  N.  Y.  46,  7  L.  R.  A.  46,  23 
N.  E.  630;  Judd  v.  Harrington,  139  N.  Y. 
106,  34  N.  E.  700 ;  Cummings  v.  Union  Blue 
Stone  Co.  164  N.  Y.  401,  62  L.  R.  A.  262,  68 
N.  E.  525;  Cohen  v.  Berlin  d  J.  Envelope 
Co.  166  N.  Y.  292,  59  N.  E.  906;  Re  Daviea, 
168  N.  Y.  89,  101,  66  L.  R.  A.  865,  61  N.  E. 
118;  United  States  v.  Trana- Missouri 
Freight  Asso.  166  U.  S.  290,  322,  41  L.  ed. 
1007,  1021,  17  Sup.  Ct.  Rep.  540;  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  605, 
43  L.  ed.  259,  19  Sup.  Ct.  Rep.  26;  Addyston 
Pipe  d  Steel  Co.  v.  United  States,  175  U.  S. 
211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96; 
Beach,  Modern  Law  of  Contracts,  §  1682; 
Richardson  v.  Buhl,  77  Mich.  632,  658,  6  L. 
R.  A.  457,  43  N.  W.  1102;  State  v.  NelTraska 
Distilling  Co.  29  Neb.  700,  715,  46  N.  W. 
155;  Craft  v.  McConoughy,  79  111.  346,  350, 
22  Am.  Rep.  171;  People  ex  rel.  Peabody  v. 
Chicago  Qas  Trust  (7o.l30  111.  268,  298,  8 
L.  R.  A.  497,  22  N.  E.  798;  Hawarden  v. 
Youghiogheny  d  L.  Coal  Co.  Ill  Wis.  645, 
56  L.  R.  A.  828,  87  N.  W.  472;  United  States 
V.  Jellico  Mountain  Coke  d  Coal  Co.  12  L. 
R.  A.  763,  3  Inters.  Com.  Rep.  626,  46  Fed. 
432.  In  People  ex  rel.  Tyroler  v.  Warden 
of  City  Prison,  157  N.  Y.  116,  132,  43  L.  R. 
A.  264,  51  N.  E.  1006,  Parker,  Ch.  J.,  very 
properly  said:  "In  this  one  [jurisdiction]  it 
is  well  established  that  the  public  welfare 
is  best  subserved  by  the  encouragement  of 
competition."  It  was  held  in  the  Arnot 
Case  that  a  contract  by  one  producer  with 
another  to  withhold  his  supply  from  the 
market  was  against  public  policy,  and  void ; 
in  the  Cnrran  Case,  that  contracts  or  ar- 
rangements with  employers  to  coerce  other 
men  to  join  an  organization  under  the  pen- 
alty of  the  loss  of  their  positions  were 
against  public  policy,  unlawful,  and  in  con- 
flict with  the  principle  of  public  policy 
which  prohibits  monopolies  and  exclusive 
privileges;  and  in  the  Milk  Exchange  Case 
that  a  corporation  to  fix  the  price  of  milk 
justified  a  finding  that  the  corporation  was 
a  combination,  the  purpose  of  which  was  in- 
imical to  trade,  and  therefore  unlawful.  In 
the  McMillin  Case  a  combination  was  en- 
tered into  for  the  management  and  control 


648 


Kkw  York  Coubt  of  Appkals. 


Apk.« 


of  the  business  of  manufacturing  carbon,  by 
which  several  corporations  combined,  the 
proceeds  to  be  divided  in  accordance  with 
the  contract,  and  it  was  held  illegal  and 
void.  In  the  Judd  Case  an  agreement  was 
made  for  the  purpose  of  suppressing  com- 
petition in  the  sale  of  sheep  and  lambs,  and 
it  was  held  contrary  to  public  policy,  and 
▼oid,  and  also  that  the  fact  that  it  was  en- 
tered into  for  the  purpose  of  protecting 
those  interested  from  loss  by  unreasonable 
competition  made  no  difference;  that,  the 
agreement  being  intended  to  control  the 
markets,  it  was  invalid,  as  the  public  might 
be  prejudiced  thereby,  and  whether  they 
were  in  fact  was  immaterial.  The  Blue 
Stone  Case  involved  a  contract  by  which 
nearly  all  that  kind  of  stone  was  to  be  sold 
at  prices  to  be  fixed  and  uniform,  the  sales 
to  be  apportioned  between  the  producers, 
and  it  was  held  that  it  was  void,  in  that  it 
threatened  a  monopoly  whereby  trade  in  a 
useful  article  might  be  restrained,  and  its 
price  unreasonably  enhanced.  In  the  CoKen 
Oaee  there  was  an  agreement  between  the 
manufaoturers  of  85  per  cent  of  the  envel- 
opes manufactured  in  the  country  and  an 
outside  manufacturer,  which  provided  that 
the  selling  price  of  all  envelopes  manufac- 
tured by  them  should  be  fixed  by  a  corporate 
agent,  and  it  was  held  that  the  combination 
threatened  a  monopoly,  whereby  trade  in  a 
useful  article  might  be  restrained,  and  hence 
it  was  invalid.  In  the  Freight  Aeeo,  Case 
there  was  a  contract  between  common  car- 
riers, which  resulted  in  increasing  fare  or 
freight  beyond  that  which  would  exist  if 
competition  was  free,  and  it  was  held  to  be 
invalid.  In  Beach,  Modem  Law  of  Con- 
tracts, fi  1582,  it  is  said:  "Combinations 
among  persons  or  corporations  for  the  pur- 
pose of  raising  or  controlling  the  prices  of 
merchandise,  or  any  of  the  necessaries  of 
life,  are  monopolies,  and  intolerable,  and 
ought  to  receive  the  condemnation  of  the 
courts.  Monopoly  in  trade  or  in  any  kind 
of  business  in  this  country  is  odious  to  our 
form  of  government.  It  is  sometimes  per- 
mitted to  aid  the  government  in  carrying  on 
a  great  public  enterprise  or  public  work  un- 
der governmental  control  in  the  interest  of 
the  public.  But  its  tendency  is  destructive 
of  free  institutions,  and  repugnant  to  the  in- 
stincts of  a  free  people,  and  contrary  to  the 
whole  scope  and  spirit  of  the  Federal  Con- 
stitution." Thus  we  see  that  agreements 
and  acts  injurious  to  trade  or  commerce, 
combinations  to  restrain  competition  in  ar- 
ticles or  commodities  in  common  use,  and 
monopolies  restraining  or  preventing  trade 
have,  by  a  long  line  of  authorities,  been  held 
to  be  illegal. 

This  brings  us  to  consider  whether  the 
means  the  association  and  its  active  mem- 
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bers  employed  to  aooomplish  their  purpose 
were  lawful.  It  will  be  remembered  that 
the  means  adopted  by  them  were  that,  if 
any  dealer  or  manufacturer  sold  goods  to 
the  plaintiff  or  any  other  person  not  con- 
forming to  the  requirements  of  the  associa- 
tion, all  its  active  members  were  required  to 
and  refused  to  sell  the  goods  of  such  manu- 
facturer, procured  others  to  refuse  to  deal 
in  his  goods,  publicly  advertised  him  as  an 
unworthy  dealer,  and  thus  sought  to  injure 
and  ruin  his  business.  Thus  it  was  that  the 
members  of  the  association  accomplished 
their  purpose  of  preventing  other  manufac- 
turers from  selling  goods  to  the  plaintiff. 
Such  means  were  clearly  unlawful.  Tern- 
perton  v.  Russell  [1893]  1  Q.  B.  715; 
Rourke  v.  Elk  Drug  Co.  75  App.  Div.  145, 
77  N.  Y.  Supp.  373;  People  v.  Fisher,  14 
Wend.  9,  14,  28  Am.  Dec.  601;  People  v. 
North  River  Sugar  Ref.  Co,  54  Hun,  354, 
6  lu  R.  A.  386,  7  N.  Y.  Supp.  406,  54  Hun, 
355,  note,  2  L.  R.  A.  33,  3  N.  Y.  Supp.  401, 
Affirmed  in  121  N.  Y.  582,  9  L.  R.  A.  33,  24 
N.  E.  834;  Old  Dominion  S.  S,  Co,  v.  Jfc- 
Kenna,  30  Fed.  48;  Ccuey  v.  Cincinnati 
Typographical  Union  No.  S,  12  L.  R.  A.  193, 
45  Fed.  135,  146;  Boutu^ell  v.  Marr,  71  Vt 
1,  7,  43  L.  R.  A.  803,  42  Atl.  607;  Doremus 
V.  Hennessij,  176  111.  608,  614,  43  L.  R.  A. 
797,  802,  52  N.  E.  924,  54  N.  E.  524;  Brotcn 
V.  Jacobs'  Pharmacy  Co.  116  Ga.  429,  67  I* 
R.  A.  547,  41  S.  E.  553.  In  Temperton  v. 
Russell  a  firm  of  builders  refused  to  obey 
certain  rules  of  the  trade  unions  with  re- 
gard to  building  operations,  and  the  unions 
sought  to  compel  them  to  do  so  by  prevent- 
ing the  supply  to  them  of  building  materi- 
als. In  furtherance  of  this  purpose,  they  re- 
quested the  plaintiff,  who  supplied  building 
materials  to  the  firm,  to  cease  supplying 
them,  which  he  refused  to  do.  Thereupon, 
with  the  object  of  injuring  the  plaintiff  in 
his  business,  in  order  to  compel  him  to  com- 
ply with  such  request,  the  defendants  in- 
duced persons  who  had  entered  into  con- 
tracts with  him  for  the  supply  of  materials 
to  break  their  contracts,  and  not  to  enter 
into  further  contracts  with  the  plaintiff,  by 
threatening  that  the  workmen  would  be 
withdrawn  from  their  employ.  The  plaintiff 
sustained  damage  by  reason  thereof,  and  the 
court  held  that  an  action  was  maintainable 
by  the  plaintiff  against  the  defendants  for 
maliciously  procuring  such  breaches  of  con- 
tract, and  for  maliciously  conspiring  to- 
gether to  injure  him  by  preventing  persons 
from  entering  into  contracts  with  him.  In 
the  Fisher  Case^  Sava^,  Ch.  J.,  in  effect 
said  that  the  owner  of  an  article  was  not 
required  to  sell  it  for  any  particular  price, 
ur  for  less  than  a  stated  price,  but  he  had 
no  right  to  state  the  price  at  which  others 
should  sell  their  goods,  and  that  all  com- 
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binationB  to  effect  such  a  purpose  were  ille- 
gal. In  the  MoKenna  and  Casey  Cases  it 
wtM  held  that  all  associations  designed  to  in- 
terfere with  the  management  and  control  of 
lawful  business,  or  in  dictating  the  particu- 
lar terms  upon  which  its  owners  should 
conduct  it,  by  means  of  threats  of  injury  or 
loss,  by  interfering  with  their  property  or 
traffic,  or  with  their  lawful  employment  of 
other  persons,  arc  pro  tanto  illegal  combina- 
tions or  associations.  The  same  principle 
was  involved  in  the  case  of  Curran  v.  Oalen, 
152  N.  Y.  33,  37,  37  L.  R.  A.  802,  46  N.  E. 
297.  In  the  Boutwell  Case  it  was  said: 
"Without  undertaking  to  designate  with 
precision  the  lawful  limit  of  organized  ef- 
fort, it  may  safely  be  affirmed  that  when  the 
will  of  the  majority  of  an  organized  body  in 
matters  involving  the  rights  of  outdide  par- 
ties is  enforced  upon  its  members  by  means 
of  fines  and  poialties,  the  situation  is  es- 
sentially the  same  as  when  unity  of  action 
is  secured  among  unorganized  individuals  by 
threats  or  intimidation.  The  withdrawal  of 
patronage  by  concerted  action,  if  legal  in 
itself,  becomes  illegal  when  the  concert  of 
action  is  procured  by  coercion."  In  Dorc- 
mus  v.  Hennessy  it  was  said:  "No  persons, 
individually  or  by  combination,  have  the 
right  to  directly  or  indirectly  interfere  or 
disturb  another  in  his  lawful  business  or 
occupation,  or  to  threaten  to  do  so,  for  the 
sake  of  compelling  him  to  do  some  act  which, 
in  his  judgment,  his  own  interest  does  not 
require.  Losses  wilfully  caused  by  another, 
from  motives  of  malice,  to  one  who  seeks  to 
exercise  and  enjoy  the  fruits  and  advantages 
of  his  own  enterprise,  industry,  skill,  and 
credit,  will  sustain  an  action.  .  .  .  Mal- 
ice, as  here  used,  does  not  merely  mean  an 
intent  to  liarm,  but  means  an  intent  to  do  a 
wrongful  harm  and  injury.  An  intent  to  do 
a  wrongful  harm  and  injury  is  imlawful, 
nnd,  if  a  wrongful  act  is  done  to  the  detri- 
ment of  the  right  of  another,  it  is  malicious, 
and  an  act  maliciously  done,  with  the  intent 
and  purpose  of  injuring  another,  is  not  law- 
ful competition."  In  Brovm  v.  Jacobs* 
Pharmacy  Do.  it  was  said:  "Suppose  that 
a  number  of  merchants  should  agree  to  fix 
the  price  of  certain  goods,  and  not  to  sell 
below  that  price.  If  there  were  no  statute 
on  the  subject,  and  the  case  rested  on  the 
common  law,  the  agreement  would  simply  be 
nonenforceable ;  but  if  they  went  further, 
and  agreed  that,  if  any  other  merchant  sold, 
at  a  less  price  they  would  force  him  to  their 
terms,  or  drive  away  those  dealing  with  him 
by  violence,  threats,  or  boycotting,  it  would 
cease  to  be  a  mere  nonenforceable  contract, 
and  if,  in  its  execution,  damages  proxi- 
mately resulted  to  such  other  merchant,  he 
would  have  a  right  of  action." 

Before  concluding  this  discussion,  there  is 
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another  aspect  of  the  situation  which  seems 
worthy  of  consideration,  or  of  m^ition,  at 
least.  If  the  decision  of  the  court  below 
shall  be  affirmed,  it  obviously  results  in  an 
unfair  and  unjust  discrimination  by  this 
court  in  favor  of  capital  or  business  and 
against  labor  by  enforcing  the  law  as  to  one 
and  refusing  as  to  the  other.  As  we  have 
already  seen,  this  court,  in  Curran  v.  Qalen, 
unanimously  held  that  a  combination  or  as- 
sociation of  workingmen,  whose  purpose  was 
to  hamper  or  restrict  the  freedom  of  the  citi- 
zen in  pursuing  his  lawful  trade  or  calling, 
through  contracts  or  arrangements  with  em- 
ployers to  coerce  workingmen  to  become 
members  of  the  organization  and  to  come 
under  its  rules  and  conditions  under  penalty 
of  loss  of  their  positions  and  of  deprivation 
of  employment, — ^was  against  public  policy, 
and  unlawful;  while  in  this  case  it  is  held 
that  a  combination  or  association  of  whole- 
sale dealers  in  useful  articles,  whose  pur- 
pose is  to  hamper  and  destroy  the 'freedom 
of  the  plaint  ill  and  others  to  pursue  their 
lawful  business  by  contracts  or  arrange- 
ments with  manufacturers  to  coerce  them  to 
become  members  of  their  organization  and 
to  come  .under  its  rules  and  conditions  un- 
der penalty  of  the  destruction  of  their  busi- 
ness,— was  not  against  public  policy  nor 
unlawful.  As  these  decisions  could  not  be 
harmonized,  they  would  result  in  a  discrim- 
ination in  favor  of  capital  or  business  which 
could  not  be  sustained  upon  any  just  or 
legal  principle  known  to,  or  established  by, 
statute  or  common  law.  With  the  existing 
conflict  between  capital  and  labor,  such  a 
distinction  would  not  only  be  unjust,  but  ex- 
tremely unfortunate,  especially  as  it  can  be 
justified  upon  no  principle  of  ethics,  law,  or 
equity. 

Thus  far  we  have  discussed  the  illegality 
of  contracts  involving  the  creation  of  mo- 
nopolies, agreements  that  prevent  competi- 
tion, and  the  right  of  individuals  or  corpora- 
tions by  threats,  intimidation,  or  interfering 
with  the  business  or  traffic  of  others  to  en- 
force or  compel  parties  to  enter  into  con- 
tracts in  restraint  of  trade,  under  the  gen- 
eral principles  of  the  common  law  and  the 
statutes,  and  upon  the  broad  ground  that 
they  apply  to  all  lawful  contracts  or  busi- 
ness, subject  to  very  slight  limitations.  We 
have  regarded  the  principle  of  the  cases 
cited  and  the  provisions  of  the  statute  as 
sufficiently  broad  to  apply  to  all  transac- 
tions relating  to  trade  and  commerce,  to  the 
free  pursuit  of  any  lawful  business,  trade, 
or  occupation,  and  to  the  sale  of  any  article 
or  commodity  in  common  use.  The  learned 
court  at  special  term,  however,  seems  to 
have  emphasized  and  placed  great  reliance 
upon  the  fact  that  the  <vrticles  to  which  this 
controversy    relates  [jfg^lbdipi^^®    prime 
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necessaries  of  life,  or  articles  which  were 
necesBarj  to  the  existence  of  man,  and  also 
upon  the  ground  that,  as  they  were  patent 
medicines,  each  owner  possessed  a  greater 
righb  as  to  their  disposition  than  he  other- 
wise would,  including  their  sale  free  from 
competition  among  dealers  to  whom  they 
were  sold;  while  the  learned  appellate  di- 
visien  seems  to  have  based  its  decision  upon 
the  ground  that  patent  medicines  are  not 
necessaries  of  life  as  to  which  public  policy 
might  restrain  a  combination  to  fix  an  ex- 
orbitant price. 

Obviously  the  provisions  of  the  statutes 
and  the  principles  of  the  decisions  to  which 
we  have  referred  are  not  limited  in  their  ap- 
plication to  the  necessaries  of  life,  but,  as 
we  have  already  seen,  they  have  a  much 
broader  application,  and  include  all  articles 
and  commodities  in  common  use,  or  that  are 
the  subject  of  lawful  trade  or  commerce.  In 
determining  whether  there  has  been  a  con- 
spiracy in  restraint  of  trade,  the  character 
of  the  trade  sought  to  be  monopolized  is  im- 
material, so  long  as  it  is  a  lawful  one. 
People  V.  Duke,  19  Misc.  292,  296,  44  N.  Y. 
Supp.  330.  Nor  is  the  operation  of  the  rule 
forbidding  contracts  restraining  competition 
limited  to  trade  in  necessaries  of  life,  but  it 
extends  equally  and  alike  to  all  commodities 
of  commerce.  Wire  Cloth  Case,  19  N.  Y. 
Supp.  413,  note.  It  is  apparent  from  the 
character  of  this  litigation  that  the  articles 
and  commodities  to  which  it  relates  are  both 
articles  of  trade  and  commerce,  and  such  as 
are  in  common  use.  This  is  obvious  when 
we  consider  the  fact  that  they  amount  an- 
nually to  about  $60,000,000,  and  constitute 
more  than  two  thirds  of  all  the  drugs  and 
medicines  sold  in  the  United  States.  There- 
fore the  fact  that  they  may  not  be  neces- 
saries of  life  in  the  strictest  sense  is  not 
controlling,  and  the  decision  of  the  courts 
below  cannot  be  sustained  upon  that  groimd. 

Moreover,  the  fact  that  the  medicines  may 
have  been  patented  or  copyrighted,  so  as  to 
give  the  owners  the  exclusive  right  of  sale, 
can  make  no  difference.  It  must  be  con- 
stantly borne  in  mind  that  the  purpose  of 
this  action  is  not  to  compel  the  manufactur- 
ers, against  their  will  or  disposition,  to  sell 
their  goods  to  the  plaintiff,  but-  its  purpose 
is  to  enjoin  the  association,  its  active  mem- 
bers, committees,  and  agents,  from  compel- 
ling manufacturers  or  dealers,  against  their 
will,  to  refuse  to  sell  their  property  to  the 
plaintiff,  by  a  system  of  intimidation  and 
boycotting.  It  is  not  and  cannot  be  prop- 
**rly  claimed  that  the  plaintiff  can  compel 
ihe  manufacturers  to  sell  it  their  merchan- 
dise without  their  consent  or  against  their 
mil,  and  the  fact  that  it  consists  of  proprie- 
tary articles  or  patent  medicines  can  make 
no  difference  whatever.  With  fevr  excep- 
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tions,  which  have  no  applicati<Hi  here,  courts 
can  compel  no  owner  of  property  to  sell  or 
part  with  his  title  to  it  without  his  consent, 
or  to  sell  or  deliver  it  to  any  particular  per- 
son. So  that  the  rule  is  the  same  where  a 
party  is  the  exclusive  owner  of  the  property, 
whether  it  is  patented  or  not,  at  least  so  far 
as  the  question  here  involved  is  concerned. 
Besides,  there  are  authorities  which  hold 
that  patentees  or  owners  of  patents  cannot 
legally  enter  into  a  combination  in  restraint 
of  trade,  or  for  the  creation  of  monopolies 
in  the  sale  of  their  goods,  and  that  such  eon- 
tracts  are  unlawful.  It  is  said:  "Patents 
confer  a  monopoly  as  respects  the  property 
covered  by  them,  but  they  confer  no  right 
upon  the  owners  of  several  distinct  patents 
to  combine  for  the  purpose  of  restraining 
competition  and  trade.  Patented  property 
does  not  differ  in  this  respect  from  any 
other."  National  HarrotD  Co.  ▼.  Bench,  39 
L.  K.  A.  299,  27  C.  C.  A.  349,  55  U.  S.  App. 
63,  83  Fed.  36,  38,  76  Fed.  667;  John  D. 
Park  d  Sons  Co.  v.  National  Wholesale 
Druggists*  Asso.  60  N.  Y.  Supp.  1064 ;  Vul- 
can Povcder  Co.  v.  Hercules  Powder  Co,  96 
Cal.  610,  515,  31  Pac.  581 ;  National  Harrow 
Co.  v.  E.  Bement  d  Sons,  21  App.  Div.  290, 
47  N.  Y.  Supp.  462;  Beach,  Monopolies  & 
Industrial  Trusts,  S  175;  1  Tiedeman,  State 
&  Federal  Control  of  Persons  &  Property,  p. 
412. 

If,  however,  it  was  conceded  that  the  pos- 
session of  their  patents  authorized  the  man- 
ufacturers to  enter  into  combinations  which 
otherwise  would  be  illegal,  still  that  prin- 
ciple would  have  no  application  whatever  to 
this  case.  Here  it  is  not  the  manufacturers 
or  the  patentees  who  have  organized  the 
combination  complained  of,  or  who  have 
sought  to  create  a  monopoly  and  prevent 
competition.  The  patentees  have  not  forced, 
or  attempted  to  force,  the  wholesale  drug- 
gists to  transact  their  business  in  any  par- 
ticular manner.  But  it  is  the  wholesale 
druggists'  association,  organized  and  con- 
trolled by  the  druggists,  who  have  no  special 
property  or  interest  under  the  manufactur- 
ers' patents,  who  seek  to  and  ha^e  enthralled 
the  patentees  themselves  and  such  of  their 
customers  as  will  not  bow  in  subjection  to 
a  method  of  transacting  their  own  business, 
inaugurated  and  enforced  by  the  association. 
In  other  words,  the  plaintiff  desires  relief, 
not  from  the  voluntaiy  act  of  the  patentees, 
or  from  any  combination  into  which  they 
have  voluntarily  entered  or  which  they  con- 
trol, but  as!  s  to  be  relieved  from  a  combina- 
tion of  their  customers  who  have  by  threats 
and  intimidation  compelled  them,  notAvith- 
standing  their  desire  to  do  so,  to  refrain 
from  selling  their  property  to  the  plaintiff 
or  other  customers  without  the  consent  of 
the  association.     Hence,  by  the  allegations 


1908.  John  D.  Pakk  A  Sons  Co.  v.  National  Wholesale  Druggists'  Asbo, 


651 


of  the  complaint,  it  is  made  apparent,  not 
only  tbat  the  defendants  entered  into  and 
formed  an  illegal  combinati<m  or  conspiracy 
to  interfere  uitb  the  plaintiff's  trade  by  pre- 
venting the  various  manufacturers  of  these 
goods  from  selling  them  to  it,  and  thereby 
seriously  interfered  with  and  injured  its 
business,  but  it  is  equally  clear  that  the 
means  employed  by  them  to  accomplish  that 
purpose,  by  threats,  intimidation,  boycot- 
ting, and  continued  and  persistent  efforts  to 
injure  any  manufacturer  who  should  con- 
tinue to  deal  with  it,  were  also  illegal. 
Therefore  the  defendants  were  not  only 
guilty  of  an  illegal  act  in  combining  to  in- 
jure the  plaintiff's  business,  but  were  like- 
wise guilty  of  an  illegal  combination  to 
accomplish  the  plaintiff's  ruin  by  illegal  and 
improper  means.  The  purpose  being  illegal, 
and  the  means  by  which  it  was  accomplished 
being  also  illegal,  it  follows  that  the  action 
of  the  defendants  was  illegal,  and,  as  against 
the  plaintiff,  should  be  restrained.  These 
considerations  lend  to  the  conclusion  that 
the  facts  alleged  in  the  amended  complaint 
and  admitted  by  the  demurrer  were  suffi- 
cient to  constitute  a  cause  of  action,  and 
that  the  courts  below  erred  in  holding  to  the 
contrary  and  in  dismissing  the  complaint. 

It  follows  that  the  final  and  interlocutory 
judgments  herein,  and  the  order  dissolving 
the  preliminary  injunction,  should  be  re- 
versed, and  the  demurrer  to  the  complaint 
overruled,  with  costs  in  all  the  courts,  but 
with  leave  to  the  defendants,  upon  the  pay- 
ment of  one  bill  of  costs,  within  twenty  days, 
to  file  and  serve  an  answer  to  the  amended 
complaint  herein. 

Cvllen,  J.,  dissenting: 

I  concur  in  the  opinion  of  Martin,  J.,  for 
reversal,  but  I  wish  to  add  a  word  as  to  my 
position  on  a  question  discussed  in  the  opin- 
ion of  Judge  Haight.  I  agree  with  him  that 
the  combination  between  the  jobbers  to  force 
the  manufacturers  to  sell  to  each  of  their 
number  at  eiutctly  the  .same  price  and  upon 
the  same  terms,  and  to  sell  to  no  one  else 
on  any  better  terms,  was  entirely  l^^l,  and 
tliat  it  was  within  their  rights  to  accom- 
plish this  result  by  refusing  to  deal  with  or 
handle  the  goods  of  any  manufacturer  who 
would  not  comply  with  their  demand.  If 
the  object  of  the  combination  ceased  here,  it 
would  not  be  subject  to  criticism.  But  the 
scheme  adopted  goes  further.  It  requires 
the  manufactui'er,  not  only  to  sell  at  the 
same  price  to  each  jobber,  but  to  compel 
each  jobber  to  sell  to  the  consumer  at  the 
same  price,  by  refusing  to  sell  goods  to  any 
one  who  would  not  comply  with  these  re- 
quirements. It  is  in  this  respect  that  the 
agreement  is  vicious  and  operates  in  re- 
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straint  of  trade,  for  it  destroys  competition 
among  the  jobbers. 

Vaaa,    J.,    concurs    with    HiurtiB   and 
Oullen,  JJ. 

Judgment  affirmed. 


Frank  HUSTACE  et  al,  Respts^ 

V. 

PHENIX    INSURANCE     COMPANY    OF 
BROOKLYN,  AppU 

(175  N.  Y.  292.) 

The  fall  of  a  bnlldlnflr  because  of  fen  ex- 
plosion In  a  bnrninflT  bnildina:  In  tho 
T-lclnlty  Is  not  wltbio  the  protection  of  a 
policy  insuring  agalDSt  direct  loss  or  damage 
by  fire,  where  the  policy  also  provides  tbat 
the  insurer  shall  not  be  liable  for  loss  caused, 
directly  or  Indirectly,  by  explosion  of  any 
kind. 

{BartleU,  J.,  ditsenU,) 

(June  d,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Depcurtment,  in  favor  of  • 
plaintiff,  entered  upon  an  agreed  statement 
of  facts  prepared  for  its  opinion,  as  to  lia- 
bility upon  a  fire  insurance  policy.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cardoso  A  Nathan,  for  appel- 
lant: 

Under  the  New  York  standard  fire  insur- 
ance policy  the  insurer  is  not  liable  for  loss 
or  damage  to  a  building  caused  by  explosion. 

8t.  John  V.  American  Mut.  F.  d  M.  Ins, 
Co,  11  N.  Y.  516;  Brigga  v.  tlorth  Anverioan 
d  M.  Ins.  Co.  53  N.  Y.  446;  Miller  v.  Lon- 
don d  L.  F.  Ins.  Co.  41  111.  App.  395 ;  Qer- 
man  F.  Ins.  Co.  v.  Roost,  55  Ohio  St.  581, 
36  L.  R.  A.  236,  45  N.  E.  1097 ;  United  Life, 
F.  d  M.  Ins,  Co.  V.  Foote,  22  Ohio  St.  340, 
10  Am.  Rep.  735;  Hener  v.  North  Western 
Nat.  Ins.  Co.  144  111.  393,  19  L.  R.  A.  694, 
33  N.  E.  411;  Phoenix  Ins.  Co.  v.  Greer,  61 
Ark.  509,  33  S.  W.  840;  Stanley  v.  Western 
Ins.  Co.  L.  R.  3  Exch.  71 ;  Beakes  v.  Phoenix 
Ins.  Co.  143  N.  Y.  402,  26  L.  R.  A.  267,  38 
N.  E.  453;  Mitchell  v.  Potomac  Ins.  Co.  183 
U.  S.  42,  46  L.  ed.  74,  22  Sup.  Ct.  Rep.  42. 

The  explosion,  and  not  the  fire  in  the  Tar- 

NoTn. — As  to  liability  of  Insurer  for  loss 
caused  by  explosion,  see  also,  in  this  series, 
Ileuer  v.  Northwestern  Nat.  Ins.  Co.  (111.)  19 
L.  R.  A.  594,  and  note;  American  Steam  Boiler 
Ins.  Co.  V.  Chicago  Sugar  Ref.  Co.  (C.  C.  App. 
7th  C.)  21  L.  R.  A.  572;  Germania  F.  Ins.  Co. 
y.  Roost  (Ohio)  36  L.  R.  A.  236;  Leonard  v. 
(Orient  Ins.  Co.  (C.  C.  App.  7th  C.)  64  L.  R.  A. 
706 ;  and  Voree  v.  New  Jersey  ^ate-Glass  Ina 
Co.  (Iowa)  60  L.  R.  A.  838.       LjOOQIC 
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rant  building,  was  the  proximate  and  direct 
cause  of  the  plaintiffs'  damage,  and  hence 
the  defendant  is  not  liable. 

Brigys  y.  yorth  American  d  Mercantile 
Ina,  Co.  53  N.  Y.  446;  New  York  d  B.  Des- 
patch Exp,  Co.  Y.  Traders'  d  M.  Ins.  Co.  132 
Mass.  377,  42  Am.  Rep.  440;  Bacon's  Max- 
ims, Keg.  1;  Cahallero  v.  Home  Mut.  Ins. 
Co.  15  La.  Ann.  217 ;  1  Wood,  Fire  Ins.  p. 
245;  Everett  v.  London  Assur.  Co.  19  C.  B. 
N.  S.  120;  Marsden  v.  City  d  County  Assur. 
Co.  L.  Jl.  1  C.  P.  232;  Transatlantic  F.  Ins. 
Co.  V.  Dorsey,  56  Md.  70,  40  Am.  Rep.  403; 
3  Joyce,  Ins.  §  2772,  p.  2709;  2  Biddle,  Ins. 
chap.  8,  pp.  708,  770,  772 ;  Hoffman  v.  King, 
160  N.  Y.  618,  46  L.  R.  A.  672,  65  N.  E. 
401;  Rider  v.  Syracuse  Rapid  Transit  R.  Co. 
171  N.  Y.  139,  68  L.  R.  A.  126,  63  N.  E. 
836 ;  Seifter  v.  Brooklyn  Heights  R.  Co.  169 
N.  Y.  254,  62  N.  E.  349;  Laidlaw  v.  Sage, 
158  N.  Y.  73,  44  L.  R.  A.  216,  52  N.  E.  679; 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  Scheffer  v.  Washington 
City,  M.  d  G.  8.  R.  Co.  105  U.  S.  249,  26  L. 
ed.  1070;  Howard  F.  Ins.  Co.  v.  Norwich  d 
N.  Y.  Transp.  Co.  12  Wall.  194,  20  L.  ed. 
378;  The  Q.  R.  Booth,  171  U.  S.  450,  43  L. 
ed.  234,  19  Sup.  Ct.  Rep.  9. 

The  plaintiffs'  building  fell,  not  as  the  re- 
sult of  fire;  and  with  such  fall  the  defend- 
ant ceased  to  be  liable  on  its  policy. 

Western  Assur.  Co.  v.  J.  H.  Mohlman  Co. 
40  L.  R.  A.  561,  28  C.  C.  A.  157,  51  U.  S. 
App.  577,  83  Fed.  811;  Fred.  J.  Kiesel  d  Co. 
V.  Sun  Ins.  Office,  31  C.  C.  A.  616,  60  U.  S. 
App.  10,  88  Fed.  243. 

The  fire  which  ensued  in  the  ruins  after 
the  plaintiffs'  building  had  become  a  total 
loss,  by  reason  of  the  explosion  in  the  Tar- 
rant building,  caused  no  damage  to  the  in- 
sured property,  and,  therefore,  the  defend- 
ant is  not  liable  for  such  loss. 

Corbet t  v.  Spring  Garden  Ins.  Co.  165  N. 
Y.  389,  41  L.  R.  A.  318,  50  N.  E.  282. 

Mr.  William  H.  Sage,  for  respondents: 

The  fire  in  the  Tarrant  building  was,  in 
legal  effect,  the  proximate  cause  of  the 
plaintiffs'  loss,  and  the  defendant  company 
is  liable  under  the  policy. 

The  proximate  cause  is  the  efficient  cause, 
the  cause  that  necessarily  sets  the  other  and 
incidental  causes  in  motion.  Causes  that 
are  merely  incidental,  or  are  instruments  of 
a  controlling  agency,  are  not  the  proximate 
causGfl.  though  nearer  in  time  to  the  result. 

Brady  v.  North  Western  Ins.  Co.  11  Mich. 
445;  Lynn  Gas  d  Electric  Co.  v.  Meriden  F. 
Ins.  Co.  158  Mass.  570,  20  L.  R.  A.  297,  33 
N.  E.  690;  Scripture  v.  Lowell  Mut,  F.  Ins. 
Co.  10  Cush.  356,  57  Am.  Dec.  Ill;  Hape- 
man  v.  Citizens'  Mut.  F.  Ins.  Co.  126  Mich. 
191,  85  N.  W.  454;  Queen  Ins.  Co.  v.  Hud- 
nut  Co.  8  Ind.  App.  22,  35  N.  E.  397 ;  JEtna 
F.  Ins.  Co.  V.  Boon,  95  U.  S.  117,  24  L.  ed. 
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396;  Howard  F.  Ins.  Co.  v.  Norwich  d  N, 
Y.  Transp.  Co.  12  Wall.  194,  20  L.  ed.  378; 
Tilton  ▼.  Hamilton  F.  Ins.  Co.  1  Bosw.  367; 
Phillips,  Ins.  |  1097;  Montoya  v.  London 
Assur.  Co.  6  Exch.  461. 

It  is  the  duty  of  an  insurance  company 
seeking  to  limit  the  operation  of  its  contract 
for  injury  by  special  provisos  to  make  such 
limits  in  clear  terms,  and  not  leave  the  in- 
sured in  a  condition  to  be  misled. 

Wood,  Fire  Ins.  2d  ed.  p.  268;  Rann  v. 
Home  Ins.  Co.  69  N.  Y.  387;  Herrman  T. 
Merchants'  Ins.  Co.  81  N.  Y.  184,  37  Am. 
Rep.  488;  Washburn  v.  Miami  VaUey  Ins. 
Co.  2  Flipp.  664,  2  Fed.  633;  Ethington  v. 
Dwelling  House  Ins.  Co.  55  Mo.  App.  129; 
Fireman's  Fund  Ins.  Co.  v.  Western  Refrig- 
erating Co.  55  111.  App.  329;  Phenix  Ins. 
Co.  V.  Wilcox  d  G.  Guano  Co.  13  C.  C.  A. 
88,  25  U.  S.  App.  201,  65  Fed.  724;  Western 
d  A.  Pipe  Lines  v.  Home  Ins.  Co.  146  Pa, 
346,  22  Ati.  666;  Germania  F.  Ins.  Co.  v. 
Deckard,  3  Ind.  App.  361,  28  N.  E.  868; 
Devitt  V.  Providence  Washington  Ins.  Co. 
61  App.  Div.  393,  70  N.  Y.  Supp.  654; 
Heffron  v.  Kittanning  Ins.  Co.  132  Pa.  584, 
20  Atl.  698. 

The  wreck  of  plaintiff's  building  by  the 
explosion  in  the  Tarrant  building  was  ''di- 
rect loss  or  damage  by  fire"  within  the 
meaning  of  the  policy. 

Case  v.  Hartford  F.  Ins.  Co.  13  III.  676; 
Babcock  v.  Montgomery  County  Mut.  Ins. 
Co.  6  Barb.  640;  Geisek  v.  Crescent  Mut. 
Ins.  Co.  19  La.  Ann.  297 ;  Lewis  v.  Spring- 
field F.  d  M.  Ins.  Co.  10  Gray,  169 ;  White- 
hurst  V.  Fayetteville  Mut.  Ins.  Co.  51  N.  C. 
(6  Jones  L.)  352;  Tilton  v.  Hamilton  F. 
Ins.  Co.  1  Bosw.  367;  13  Am.  &  Eng.  Enc 
Ijaw,  2d  ed.  p.  138;  White  v.  Republic  F. 
Ins.  Co.  57  Me.  91,  2  Am.  Rep.  22;  New 
York  d  B.  Despatch  Exp.  Co.  v.  Traders'  d 
M.  Ins.  Co.  132  Mass.  377,  42  Am.  Rep.  440; 
City  F.  Ins.  Co.  v.  Corliss,  21  Wend.  367,  34 
Am,  Dec.  268 ;  Pentz  v.  ^tna  F.  Ins.  Co.  9 
Paige,  668;  New  York  v.  Lord,  17  Wend. 
286;  Witherell  v.  Maine  Ins.  Co.  49  Me.  200; 
Independent  Mut.  Ins.  Co.  v.  Agnew,  34  Pa. 
96,  76  Am.  Dec.  638. 

In  determiniag  whether  loss  is  attribut- 
able to  fire,  or  to  explosion,  when  one  fol- 
lows the  other  in  a  single  catastrophe,  the 
courts  have  with  great  uniformity  looked  be- 
yond the  immediate  cause,  and  held  the  loas 
due  to  the  primary  event. 

Waters  v.  Merchants'  Louisville  Ins.  Co. 
11  Pet.  213,  9  L.  ed.  691;  American  Steam 
Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref.  Co.  21 
L.  R.  A.  573,  6  C.  C.  A.  336,  9  U.  S.  App. 
186,  57  Fed.  294;  Renshaw  v.  Missouri  State 
Mut.  F.  d  M.  Ins.  Co.  103  Mo.  695,  15  S.  W. 
946;  La  Force  v.  Williams  City  F.  Ins.  Co. 
43  Mo.  App.  518 :  Millaudon  v.  New  Orleans 
rns.  Co.  4.  La.  A.gu  .,15^  §0(^Qg[^Oj 
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Scripture  ▼.  Lowell  Mut.  F,  Ins.  Co.  10 
Gush.  356,  67  Am.  Dec.  Ill ;  Orim  v.  Phcentx 
Ins.  Co.  13  Johns.  451 ;  City  F.  Ins.  Co.  v. 
Corlies,  21  Wend.  367,  34  Am.  Dec.  258; 
Briggs  v.  North  American  d  M.  Ins.  Co,  53 
N.  Y.  446;  Pkoenix  Ins.  Co.  v.  Oreer,  61  Ark. 
600,  33  S.  W.  840;  Mitchell  v.  Potomac  Ins. 
Co.  183  U.  S.  61,  62,  46  L.  ed.  77,  78,  22  Sup. 
Ct.  Rep.  42 ;  Beakes  v.  Phaeniw  Ins.  Co.  143 
N.  Y.  402,  26  L.  R.  A.  267,  38  N.  E.  453; 
Heuer  v.  North  Western  Nat.  Ins.  Co.  144 
111.  393,  19  L.  R.  A.  594,  33  N.  £.  411;  8t. 
John  V.  American  Mut.  F.  d  M.  Ins.  Co.  11 
N.  Y.  510;  Evans  v.  CoUtmhian  Ins.  Co.  44 
N.  Y.  146,  4  Am.  Rep.  660;  United  Life  F. 
A  M.  Ins.  Co.  V.  Foote,  22  Ohio  St.  340,  10 
Am.  Rep.  735;  Boatman* s  F.  d  M.  Ins.  Co. 
▼.  Parker,  23  Ohio  St.  85,  13  Am.  Rep.  228; 
Montgomery  v.  Firemen's  Ins.  Co.  16  B. 
Mon.  427 ;  Roe  v.  Columbus  Ins.  Co.  17  Mo. 
301;  Tanneret  v.  Merchants'  Mut.  Ins.  Co. 
34  La.  Ann.  249;  Transatlantic  F.  Ins.  Co. 
▼.  Dorsey,  56  Md.  70,  40  Am.  Rep.  403 ;  Hay- 
ward  V.  Liverpool  &  L.  F.  d  L.  Ins.  Co.  7 
Bosw.  385:  Louisiana  Mut.  Ins.  Co.  v. 
Ttceed,  7  Wall.  44,  19  L.  ed.  65;  Metallic 
Compression  Casting  Co.  v.  Fitchhurg  R,  Co. 
109  Mass.  277,  12  Am.  Rep.  689;  Atkinson 
V.  Newcastle  d  O.  Waterworks  Co.  L.  R.  6, 
ISxch.  404. 

The  stipulation  that  the  defendant  should 
not  be  liable  for  loss  caused  by  ''explosion 
of  any  kind"  cannot  refer  to  an  explosion 
occurring  as  an  incident  of  a  fire. 

Briggs  v.  North  American  d  M.  Ins.  Co. 

63  N.  Y.  446;  1  Wood,  Fire  Ins.  2d  ed.  p. 
253 ;  Heuer  v.  North  Western  Nat.  Ins.  Co. 
144  111.  393,  19  L.  R.  A.  594,  33  N.  E.  411; 
Mitchell  V.  Potomac  Ins.  Co.  16  App.  D.  C- 
241,  183  U.  8.  42,  46  L.  ed.  74,  22  Sup.  Ct. 
Rep.  42;  Washburn  v.  Artisans*  Ins.  Co.  27 
Pittsb.  L.  J.  N.  S.  55,  Fed.  Cas.  No.  17,212; 
Washburn  v.  Union  F.  Ins.  Co.  Fed.  Cas.  No. 
17,216;  Dou:s  v.  Faneuil  Hall  Ins.  Co.  127 
Mass.  346,  34  Am.  Rep.  384;  Washburn  v. 
Western  Ins.  Co.  9  Ins.  L.  J.  424,  Fed.  Cas. 
No.  17,216;  Transatlantic  F.  Ins.  Co.  v. 
Dorsey,  56  Md.  70,  40  Am.  Rep.  403. 

Irrespective  of  any  question  of  proximate 
or  remote  cause,  liability  for  the  damage  re- 
sulting from  an  explosion  caused  by  fire  was 
within  the  intention  of  the  parties  upon  a 
correct  construction  of  the  policy. 

Renshaw  v.  Missouri  State  Mut.  F.  d  M. 
Ins.  Co.  103  Mo.  695,  15  S.  W.  945;  Wash- 
burn V.  Miami  Valley  Ins.  Co.  2  Flipp.  664, 
2  Fed.  633 ;  German  F.  Ins.  Co.  v.  Roost,  55 
Ohio  St.  581,  36  L.  R.  A.  236,  45  N.  E.  1097; 
Minis  V.  United  States,  15  Pet.  445,  10  L. 
ed.  790;  United  States  v.  Cook,  17  Wall. 
177,  21  L.  ed.  640;  Mitchell  v.  Potomac  Ins. 
Co.  183  U.  S.  42,  46  L.  ed.  74,  22  Sup.  Ct. 
Rep.  42;  Commercial  Ins.  Co.  v.  Robinson, 

64  III.  265,  10  Am.  Rep.  557;  Virginia  v. 
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Tennessee,  148  U.  S.  519,  37  L.  ed.  643,  13 
Sup.  Ct.  Rep.  728 ;  Neal  v.  Clark,  95  U.  S. 
709,  sub  nom,  Neal  v.  Scruggs,  24  L.  ed. 
587;  Barlow  v.  United  States,  7  Pet.  411, 
8  L.  ed.  731;  Hall  v.  United  States,  9  Ct.  CI. 
273;  Newport  News  d  M.  Valley  Co.  v. 
United  States,  9  C.  C.  A.  579,  22  U.  S.  App. 
146,  61  Fed.  488;  Miller  v.  London  d  L.  F. 
Ins.  Co.  41  111.  App.  396 ;  White  v.  Republic 
F.  Ins.  Co.  67  Me.  91,  2  Am.  Rep;  22. 

The  provision  in  the  policy  that,  "if  a 
building  fall,  except  as  the  result  of  fire,  all 
insurance  shall  cease,"  does  not  relieve  de- 
fendant.   The  fall  was  the  result  of  fire. 

Ermentrout  v.  Girard  F.  d  M.  Ins.  Co.  63 
Minn.  305,  30  L.  R.  A.  346,  66  N.  W.  636; 
Johnston  v.  West  of  Scotland  Ins.  Co.  7 
Shaw  &  D.  52;  Dows  v.  Faneuil  Hall  Ins. 
Co.  127  Mass.  346,  34  Am.  Rep.  384;  Leon- 
ard  V.  Orient  Ins.  Co.  54  L.  R.  A.  706,  48  C. 
C.  A.  369,  109  Fed.  286. 

Parker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Tarrant  building  on  the  northwest 
corner  of  Warren  and  Greenwich  streets. 
New  York,  began  to  bum  at  12:15  p.  m., 
October  19,  1900.  It  was  occupied  by  deal- 
ers in  drugs  and  chemicals.  Within  thirty 
minutes  after  the  fire  started,  a  terrific  ex- 
plosion took  place  in  that  building,  caused 
by  the  ignition  of  such  chemicals  and  drugs, 
which  wrecked  it  and  other  buildings,  in- 
cluding the  buildings  between  the  Tarrant 
building  and  that  of  plaintifl's.  The  latter, 
known  as  276  Washington  street,  was  sep- 
arated from  the  Tarrant  building  by  an 
alleyway  S  feet  wide  and  two  buildings, 
the  total  distance  between  the  Tarrant 
building  and  that  of  plaintiffs  being  56  feet 
11  inches.  As  the  effect  of  the  concussion, 
the  plaintiffs'  building  fell,  and,  in  the  lan- 
guage of  the  stipulation,  ''became  a  total 
loss,  and  thereafter  nothing  remained  of 
said  building  but  the  ruins  thereof."  Prior 
to  such  destruction  of  plaintiffs'  building 
there  was  no  fire  there,  and  no  damage  there- 
to had  been  caused  by  the  fire.  The  value 
at  the  time  of  its  destruction,  as  fixed  by 
the  agreed  statement  of  facts  in  this  case, 
was  $4,750,  and  for  that  sum  plaintiffs  have 
secured  judgment  against  defendant  under 
a  fire  insurance  policy.  The  question  is 
whether  the  judgment  can  stand. 

It  is  true  that,  after  the  building  had 
fallen,  and  had  become,  in  the  language  of 
the  stipulation,  "a  total  loss,"  the  debris 
was  consumed  by  the  fire  which  originated 
in  the  Tarrant  building.  But  plaintiffs  do 
not  claim  to  recover  for  such  burning.  If 
they  did,  it  would  be  necessary  for  this  court 
to  consider  the  effect  uppn  the  situation  of 
the  provision  of  the  policy  that  "if  a  build- 
ing, or  any  part  thereof,  fall,  except  as  the 
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result  of  fire,  all  insurance  by  this  policy  on 
Buch  building  or  its  contents  shall  immedi- 
ately cease."  The  bearing  of  this  clause  of 
the  policy  is  apparent  when  we  recall  that, 
according  to  stipulation,  plaintiffs'  building 
had  not  been  damaged  by  fire,  nor  was  it  on 
fire  prior  to  its  falling.  The  question  would, 
of  course,  be  presented  whether  the  policy 
did  not  cease  upon  the  collapse  of  the  build- 
ing. And  again,  within  the  language  of  the 
stipulation,  the  fire  which  afterward  reached 
the  building  caused  no  damage,  for  the  stip- 
ulation is  that  the  explosion  "caused  said 
building  to  fall  and  become  a  total  loss,"  a 
phrase  which  has  a  well-understood  meaning 
in  matters  relating  to  fire  insurance.  This 
judgment  necessarily  rests  upon  the  view 
that,  under  the  policy  issued  by  defendant, 
there  may  be  a  recovery  for  destruction  by 
explosion  occurring  in  another  property, 
provided  the  explosion  would  not  have  hap- 
pened but  for  the  existence  of  fire  in  such 
other  property. 

Now,  having  presented  the  situation,  we 
turn  to  the  policy  of  insurance  by  which  the 
rights  of  the  respective  parties  are  to  be  de- 
termined. It  is  a  standard  policy,  the  pro- 
visions of  which  have  been  formulated  pur- 
suant to  legislative  authority,  with  the  in- 
tention of  creating  a  plain  and  unambiguous 
contract,  which  should  be  just  to  both  in- 
sured and  insurer.  The  special  provisions 
applicable  to  this  situation  are  (1)  the  in- 
surnnco  clause  by  which  the  company  under- 
takes to  insure  "against  all  direct  loss  or 
damage  by  fire  except  as  hereinafter  provid- 
ed for;"  and  (2)  the  following:  'This  com- 
pany shall  not  be  liable  for  loss  caused  di- 
rectly or  indirectly  by  invasion,  insurrec- 
tion; riot;  civil  war  or  commotion;  mili- 
tary or  usurped  power;  or  by  order  of  any 
civil  authority;  or  by  theft;  or  by  negli- 
gence of  the  insured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at 
and  after  a  fire,  or  when  the  property  is  en- 
dangered by  a  fire  in  neighboring  premises ; 
or  (unless  fire  ensues,  and  in  that  event  for 
damage  by  fire  only)  by  explosion  of  any 
kind;  or  lightning,  but  liability  for  direct 
damage  by  lightning  may  be  assumed  by  spe- 
cific agreement  hereon."  Now,  this  building 
was  destroyed  by  explosion  of  some  kind; 
and,  inasmuch  as  the  policy  expressly  pro- 
vides that  "this  company  shall  not  be  liable 
for  loss  caused,  directly  or  indirectly, 
.  .  .  by  explosion  of  any  kind,"  "unless 
fire  ensues,  and  in  that  event  for  the  dam- 
age by  fire  only,"  it  would  seem  as  if — ^read- 
ing this  provision  of  the  contract  according 
to  the  rule  laid  down  by  this  court  in 
Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42  N. 
E.  1059,  Judge  Martin  writing:  "Contracts 
or  statutes  are  to  be  read  and  understood 
according  to  the  natural  and  obvious  import 
62  L.  R.  A. 


of  the  language,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of 
either  limiting  or  extending  their  operation. 
Courts  cannot  correct  suspected  errors,  omis- 
sions, or  defects,  or  by  construction  vary  the 
contract  of  the  parties" — ^the  conclusion 
would  be  reached  that  an  explosion  on  other 
premises,  which  produced  such  a  violent  con- 
cussion as  to  destroy  a  building  57  feet  dis- 
tant, would  be  plainly  within  the  terms  of 
such  provision  of  the  policy.  Plaintiffs  con- 
( tend  that  the  language  employed  indicates 
that  the  exemption  was  not  intended  to  ap- 
ply to  an  explosion  caused  by  a  preceding 
fire,  whether  in  distant  premises  or  not,  and 
argues  that,  if  the  legislature  had  intended 
to  exempt  from  explosion,  whether  caused 
by  fire  or  not,  it  would  have  omitted  the 
words  "unless  fire  ensues,"  etc.,  and  merely 
said  that  the  company  "shall  not  be  liable 
for  loss  sustained  directly  or  indirectly  by 
explosion  of  any  kind."  Tlius,  according  to 
their  view,  the  clause  should  be  construed 
as  if  it  read:  "Or  (unless  fire  ensues,  and  in 
that  event  for  the  damage  by  fire  only)  by 
explosion  of  any  kind,  excepting  explosion 
caused  by  fire."  Such  a  clause  should  not, 
of  course,  be  read  into  a  contract  that  is 
plain  and  unambiguous,  particularly  when 
it  has  been  framed  pursuant  to  a  direction 
of  the  legislature,  and  when,  necessarily, 
care  has  been  observed  to  select  language 
which  should  aptly  express  the  scope  of  the 
contract,  as  well  as  the  limitations  upon  the 
liability  of  the  insurer.  The  occasion  for 
the  insertion  of  this  exemption  clause  in  the 
standard  policy  was  foimd  in  the  decisions 
of  the  courts  holding  the  insurer  liable  for 
loss  caused  indirectly  by  invasion,  insurrec- 
tion, riot,  etc.,  for  loss  by  order  of  civil  au- 
thority directing  that  a  building  be  blown 
up  to  stop  the  spread  of  a  fire,  for  loss  by 
thelt,  by  lightning,  and  in  some  jurisdic- 
tions for  loss  by  explosion.  In  view  of  these 
authorities  the  insertion  of  this  exemption 
provision  must  have  been  for  the  purpose  of 
overcoming  the  decisions.  And  fire  insur- 
ance companies  had  the  right  to  limit  their 
risks  to  loss  or  damage  by  fire  direct,  if  they 
so  chose,  rather  than  against  damage  by 
riot,  theft,  explosion,  lightning,  and  all 
other  causes  by  which  property  could  be  ac- 
cidentally destroyed. 

It  should  be  noted  that  the  insuring  clause 
is  "against  all  direct  loss  or  damage  by  fire, 
except  as  hereinafter  provided  for."  Plain- 
tifl's  argue  that  this  phrase  does  not  convey 
the  same  meaning  as  would  a  phrase 
"against  all  loss  or  damage  by  fire  direct;" 
:md  their  argument  is  that  the  adjective  "di- 
rect" refers  to  and  qualifies  the  noun  "loss," 
and  not  the  noun,  "fire."  It  would  seem  as 
if  the  adjective  "direct,"  in  the  connection 
in  which  it  is  employed,  qualifies,  not  alone 
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•loss."  but  also  "damage  by  fire,"  and  hen<5e 
the  phrase  has  precisely  the  same  moaning 
as  if  tbe  insurance  was  "against  loss  or 
damage  by  fire  direct."  And,  to  meet  situa- 
tions where  an  explosion  might  occur,  it  pro- 
vided against  liability  unless  fire  ensued, 
and,  in  that  event,  for  the  damage  occa- 
sioned by  the  fire,  and  not  for  damage  re- 
sulting from  the  explosion.  This  provision 
of  the  contract  is  in  substantially  the  same 
language,  and  has  precisely  the'  same  mean- 
ing, as  a  clause  in  an  insurance  contract 
that  was  before  this  court  in  Briggs  v.  North 
American  d  M,  Ins,  Co,  63  N.  Y.  446.  That 
policy  contained  this  provision:  "This  com- 
pany shall  not  be  liable  for  loss  caused  by 
invasion,  insurrection,  riot,  civil  commotion, 
military  or  usurped  power,  or  for  loss  caused 
by  lightning  or  explosions  of  any  kind,  un- 
leas  lire  ensues,  and  then  for  the  loss  or 
damage  by  fire  only."  The  building  insured 
was  used  in  rectifying  spirits.  A  person  re- 
pairing the  machinery  brought  in  a  lamp. 
The  vapor  coming  into  contact  with  the 
burning  lamp  resulted  in  an  explosion, 
which  did  great  damage.  Fire  resulted  from 
the  explosion,  but  the  damage  by  fire  was 
slight  aa  compared  with  that  caused  by  the 
explosion.  Under  the  direction  of  the  court, 
the  jury  found  separately  the  damages  caus- 
ed by  the  explosion  and  the  fire.  The 
general  term  granted  a  new  trial  unless 
plaintiff  deducted  the  damages  caused  by  the 
explosion.  This  court  affirmed  the  judgment 
of  the  general  term,  holding  that  plaintiff 
was  not  entitled  to  recover  for  the  explo- 
sion, and  it  said :  "If  it  was  in  fact  an  ex- 
plosion, then  the  policy  provides  that  the 
defendant  shall  not  be  liable  for  damages 
caused  thereby.  The  plaintiffs  insist,  how- 
ever, that  an  explosion  caused  by  fire  is  a 
fire,  and  therefore  the  defendant  is  liable 
for  the  explosion  as  for  a  fire.  But  that 
reasoning  gives  no  force  to  the  exception.  It 
allows  a  recovery  for  the  explosion  when  the 
policy  expressly  stipulates  that  the  defend- 
ant will  not  be  liable  for  that,  it  may  be 
conceded  that,  in  the  absence  of  this  excep- 
tion, a  recovery  could  have  been  had  for  the 
whole  damage  as  for  a  loss  by  fire.  The  au- 
thorities referred  to  by  the  plaintiffs'  coun- 
sel tend  to  that  result.  I  do  not  think  that 
position  will  aid  the  plaintiffs.  An  explo- 
sion without  this  exception,  if  it  come  under 
the  general  head  of  fire,  might  have  afforded 
ground  for  recovery;  but  the  defendant 
guarded  against  that  result  by  this  express 
stipulation.  The  exception,  too,  is  general, 
including  explosions  by  fire  as  well  as  oth- 
ers." As  will  be  seen  by  comparison  of  the 
exemption  clause  in  that  policy  with  the  one 
undw  consideration,  that  decision,  as  well 
as  the  argument  of  the  court,  in  which  all 
concurred,  is  equally  applicable  to  the  clause 
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in  this  policy  and  to  this  situation.  The 
Briyga  Case  is  the  only  authority  in  this 
court  precisely  in  point  as  to  the  construc- 
tion to  be  given  to  this  exemption  clause, 
and  in  that  case  the  fire  followed  the  ex- 
plosion; but  the  court  said  of  the  exemption 
clause  that  it  included  explosions  caused  by 
fire  as  well  as  others. 

In  an  earlier  case  {8t,  John  v.  American 
Mui,  F.  d  M.  Inn,  Co.  11  N.  Y.  616)  the  pol- 
icy contained  a  condition  that  the  insurer 
would  not  be  liable  for  any  loss  occasioned 
by  the  explosion  of  a  steam  boiler.  A 
steam  boiler  in  use  in  the  building  exploded, 
whereby  the  fire  was  brought  in  conta^st  with 
and  consumed  the  property.  This  court  held 
that  the  loss  was  within  the  exception  cre- 
ated by  the  condition,  and  hence  there  could 
be  no  recovery.  In  the  opinion  it  was  said : 
"When,  therefore,  this  policy  proceeds  to  de- 
clare that  the  defendants  will  not  be  liable 
for  any  loss  'occasioned  by  the  explosion  of 
a  steam  boiler,'  it  refers  prima  facie  to  such 
a  loss,  as,  by  the  prior  provisions  of  the  con- 
tract, the  defendants  would  be  bound  to  in- 
demnify against,  and  not  to  one  which  would 
not  be  embraced  in  the  general  terms  of  the 
policy,  and  as  to  which  there  was  no  occa- 
sion to  introd\ice  an  exception." 

In  MUUr  v.  London  d  L,  F,  Ins.  Co,  41  111. 
App.  395,  a  case  very  much  like  this  one  was 
decided.  The  exemption  clause  in  the  policy 
contained  the  same  language  as  this  one,  and 
the  fire  preceded  the  explosion.  The  plain- 
tiff's premises  adjoined  a  mill  which  took 
fire  and  shortly  after  exploded,  blowing  the 
plaintiff's  house  off  its  foimdation,  and  al- 
most ruining  it.  It  was  held  that  the  plain- 
tiff could  not  recover. 

In  German  F,  Ins,  Co.  v.  Roost,  55  Ohio 
St.  581,  36  L.  R.  A.  236,  45  N.  E.  1097,  a 
powder  house  situated  across  the  street  from 
plaintiff's  house  was  struck  by  lightning, 
and  an  explosion  occurred.  Plaintiff's  house 
was  totally  destroyed.  The  policy  contained 
a  provision  that  "this  insurance  does  not 
apply  to  or  cover  .  .  .  any  loss  by  ex- 
plosion, unless  fire  ensues,  and  then  the  loss 
or  damnge  by  fire  only."  The  policy  had  at- 
tached thereto  a  special  clause  providing 
against  any  loss  or  damage  caused  by  light- 
ning. It  was  held  that  plaintiff  could  not 
recover,  and  the  court  said:  "That  destruc- 
tion by  explosion  of  a  house  71  feet  away 
from  one  struck  by  lightning  should  be 
deemed  a  natural  result  of  the  lightning  is 
at  least  a  doubtful  proposition.  But,  be 
that  as  it  may,  when  there  follows  in  a  pol- 
icy, after  a  lightning  .clause,  a  provision 
which  distinctly  excludes  liability  for  loss 
by  explosion,  it  appears  plain  that,  within 
the  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  contract,  a  loss  by  ex- 
plosion could  not  bagfr|^^^^  understood  to 
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be  embraced  within  the  protection  of  the 
policy.  .  .  .  In  no  case  which  has  come 
within  our  observation — and  we  have  exam- 
ined a  great  many — has  a  liability  been 
found  to  attach  where  there  was  a  provision 
excluding  liability  for  loss  by  explosion,  and 
the  loss  was  caused  by  fire,  or,  as  here,  by 
lightning,  taking  effect  in  a  distant  building, 
and  the  damage  being  wrought  to  the  in- 
sured property  by  an  explosion  produced  by 
the  fire  or  the  lightning,  without  either  of 
the  latter  agencies  ooming  in  contact  with 
the  insured  property." 

In  Heuer  v.  North  Western  Nat.  Ins.  Co, 
144  111.  393,  10  L.  R.  A.  504,  33  N.  E.  411, 
an  explosion  was  produced  by  the  lighting 
of  a  match  in  a  basement  filled  with  illumi- 
nating gas.  Goods  insured  were  damaged, 
but  not  by  burning.  The  policy  contained 
an  explosion  clause  similar  to  that  of  the 
3tandard  policy,  and  it  was  held  the  plain- 
tiff could  not  recover;  the  court  saying: 
**Here  the  goods  insured  were  not  brought 
in  contact  with  the  fire  produced  by  the 
lighting  of  the  match,  but  with  the  explo- 
sive power  of  a  fireless  concussion,  which 
caused  the  floor  of  the  store  in  which  they 
were  situated  to  fall,  and  thereby  occasioned 
the  injuQ'." 

In  Stanley  v.  Western  Ins.  Oo.  L.  R.  3 
Kxch.  71,  the  plaintiff  carried  on  the  insured 
premises  the  business  of  extracting  oil  from 
shoddy.  An  inflammable  and  explosive  var 
por  evolved  in  the  course  of  the  process  es- 
carped and  caught  fire,  setting  fire  to  other 
tilings.  It  afterward  exploded,  and  caused 
a  further  fire,  besides  doing  damage  by  the 
explosion.  The  policy  contained  a  clause 
that  the  company  Avould  not  **be  responsible 
for  loss  or  damage  by  explosion  except  for 
such  loss  or  damage  as  shall  arise  from  ex- 
plosion by  gas."  It  was  held  that  the  com- 
pany was  not  liable. 

There  are  authorities  that  both  in  reas- 
oning and  decision  tend  otherwise,  but  atten- 
tion is  not  called  to  them  in  detail  because 
the  position  of  this  court  as  to  that  question 
is  settled.  Our  object  in  calling  attention 
to  a  few  of  the  authorities  in  other  juris- 
dictions has  been  to  show  that  this  court 
is  not  alone  in  the  position  taken. 

Counsel  for  plaintiffs  insists  that  the 
wreck  of  plaintiffs'  building  by  the  explo- 
sion in  the  Tarrant  building  was  direct  loss 
or  damage  by  fire,  within  the  meaning  of 
the  policy,  and  that  the  situation  calls  for 
precisely  the  same  disposition  as  if  the  ques- 
tion was  presented  in  an  action  upon  a  pol- 
icy covering  the  Tarrant  building,  where  the 
fire  had  been  raging  for  something  like 
thirty  minutes  before  the  explosion.  He 
quotes  from  the  opinion  of  the  court  in  Hef- 
fron  v.  Kitto fining  Ins.  Co.  132  Pa.  586,  20 
Atl.  700 :  **Nor  are  losses  by  explosions  for- 
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eign  to  the  risks  assumed  by  insurance 
against  fire.  They  are  like  the  damages  by 
smoke  and  water,  losses  by  theft,  destruc- 
tion by  the  falling  of  buildings,  or  injury  by 
fire  agencies  without  actual  ignition,  all  <^ 
which  are  to  be  found  among  the  losses  ex- 
cepted against  in  clauses  in  policies  of  insur- 
ance." This  he  follows  with  instances  and  au- 
thorities supportingthem;  as  where  goods  are 
injured  by  water  thrown  to  extinguish  a  fire, 
where  goods  are  lost  or  damaged  in  the 
course  of  an  effort  to  remove  them  in  order 
to  save  them  from  fire  raging  in  a  building 
adjoining,  where  an  insured  building  is 
blown  up  under  direction  of  public  authori- 
ties to  prevent  the  spread  of  a  conflagration 
(supported  by  early  authorities  in  this 
state) ,  and  where  the  insui'era  were  held  lia- 
ble for  theft  of  insured  property  during  a 
fire.  While  it  is  true  that  in  the  cases  cited 
as  holding  these  several  propositions,  cases, 
which  cover  a  variety  of  jurisdictions,  the 
insured  was  held  liable  as  for  a  loss  by  fire, 
the  decision  usually  was  placed  on  the 
ground  that  the  fire  was  the  proximate  cause 
of  the  loss.  In  this  way  very  substantial 
additions  were  made  by  the  courts  to  the 
liability  expressly  covered  by  the  ccmtiact 
of  insurance,  and  hence  the  exemption 
clauses  became  features  in  some  contracts  of 
insurance  before  the  standard  policy  was 
adopted  in  this  state,  and  when  it  was  cr^ 
ated  such  a  clause  was  incorporated  into  it. 
The  fact  that  the  courts,  prior  to  the  inser- 
tion of  the  explosion  exemption  clause,  held 
that  under  the  policy  the  insurer  was  liable 
as  for  a  loss  by  fire,  does  not  make  it  a  loss 
by  fire  direct,  if  it  is  in  realty  a  loss  by  ex- 
plosion. Where  a  policy  contains  a  provi- 
sion that  there  shall  be  no  liability  for  ex- 
plosion of  any  kind,  as  well  as  a  provision 
for  liability  for  direct  loss  by  fire,  each  pro- 
vision must  be  given  full  force  and  effect, 
unrestrained  by  decisions  made  before  the 
explosion  exemption  clause  became  a  feature 
of  the  contract.  So,  while  it  may  be  that, 
but  for  the  explosion  clause,  we  should  feel 
constrained  to  follow  those  earlier  decisions 
to  which  reference  was  made  generally  in 
the  Briggs  Case,  and  hold  defendant  liable 
because  a  fire  in  another  building  was  the 
cause  of  the  explosion,  we  are  not  permit- 
ted to  do  that  in  view  of  the  exemption 
clause  relieving  defendant  from  liability 
from  explosions  of  any  kind ;  and  so  we  held 
in  the  Briggs  Case,  charging  the  insurance 
company  with  the  loss  by  fire  which  in  that 
case  followed  the  explosion,  and  compelling 
plaintiff  to  bear  the  loss  caused  by  the  ex- 
plosion. A  similar  construction  was  given 
to  the  lightning  provision  of  an  insurance 
contract  in  Beakes  v.  Phosnix  Ins.  Co,  143  N. 
Y.  402,  26  L.  R.  A.  267,  38  N.  E.  453.  Judge 

Bartlett  writmg.    In  that  i^ie^a^policy  of 
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inBiiranee  contained  a  claiue  declaring  that 
"this  policy  shall  cover  any  direct  loss  or 
damage  caused  by  lightning  (meaning  there- 
by the  commonly  accepted  use  of  the  term 
'lightning/  and  in  no  case  to  include  loss 
or  damage  by  cyclone,  tornado,  or  wind- 
storm)." The  plaintiff's  buildings  were 
struck  by  lightning,  and  immediately  there- 
after a  high  wind  came  up,  which  substan- 
tially dauuiged  the  buildings.  Defendant 
claimed  it  should  not  be  charged  with  dam- 
ages occasioned  by  the  wind;  but  the  trial 
court  charged  that,  if  the  jury  found  that 
the  buildings  were  struck  by  lightning,  and 
this  was  the  proximate  cause  of  the  loss, 
plaintiff  was  entitled  to  recover  the  whole 
loBs,  although  the  wind  subsequently  in- 
creased the  damage;  and  refused  to  charge, 
as  requested,  that  "the  jury  must  strictly 
confine  their  verdict  to  the  actual  damage 
done  by  the  lightning."  The  plaintiff  had 
judgment.  In  this  court  it  was  reversed  on 
the  ground  that,  under  the  policy,  the  re- 
covery should  have  been  limited  to  the  direct 
loss  or  damage  done  by  lightning.  The  con- 
struction placed  upon  this  clause  is  in  har- 
mony with  the  construction  placed  upon  the 
explosion  clause  in  the  Briggs  CcLse. 

It  seems  to  me  that,  approaching  an  ex- 
amination of  such  features  of  this  policy  as 
are  applicable  to  the  facts  of  this  case  in 


the  spirit  of  the  c^inion  in  Peahody  v.  Sat- 
terlee,  160  N.  Y.  179,  52  L.  R.  A.  956,  69  N. 
E.  818,  in  which  it  is  said:  "It  is  import- 
ant, alike,  to  the  insurer  and  insured  that 
the  standard  policy  should  be  fairly  con- 
strued, in  order  that  an  instrument  which 
came  from  the  hands  of  its  creators  present- 
ing many  questions  for  construction  be  ren- 
dered clear  and  easily  understood," — we 
must  reach  the  conclusion  that  the  language 
of  the  policy,  so  far  as  it  operates  upon  the 
facts  in  this  case,  is  free  from  doubt.  It  in- 
sures plaintiff  against  all  direct  loss  or  dam- 
age by  fire,  and  relieves  the  insurer  from 
liability  for  all  loss  caused  directly  or  indi- 
rectly by  explosions  of  any  kind  and  nec- 
essarily, therefore,  from  a  loss  by  concus- 
sion caused  by  an  explosion  in  a  neighbor- 
ing building,  whether  the  explosion  be 
brought  about  by  a  lighted  match,  a  fire,  or 
other  cause.  If  this  conclusion  is  correct, 
it  is  unnecessary  to  consider  the  other  ques- 
tions discussed  by  counsel. 

The  judgment  should  he  reversed,  and 
judgment  ordered  for  defendant  on  submis- 
sion, with  costs  to  defendant  in  both  courts. 

Gray,    O'Brien,    Haight,    and  Vaan, 

JJ.,  concur.  Martin,  J.,  concurs  in  result. 
Bartlett,  J.,  dissents. 


MISSOURI  SUPREME  COURT. 


William  NICHOLS  et  at,  Trustees  of  Com- 
mercial National  Bank  of  St.  Louis, 
Appts., 

V, 

MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Respt, 

( Mo ) 

1.  The  rlssht  to  contract  for  tlie  adjn«t- 
ment  of  a  claim  on  an  Insurance  pol- 
icy forfeited  for  nonpayment  of  premiums, 
according  to  the  laws  of  the  Insurer's  dom- 
icil,  although  the  insurance  Is  upon  the  life 
of  a  person  residing  in  another  state  where 
the  contract  Is  made,  is  accorded  by  a  stat- 
ute of  the  latter  state  providing  for  such 
adjustment,  but  making  its  provisions  Inap- 
plicable to  policies  Issued  by  foreign  com- 
panies authorized  to  do  business  in  the  state 
where  the  laws  of  their  domlcil  provide  for 
continued  Insurance  upon  such  forfeiture. 

a.  The  jndlcial  po-vrer  to  interpret  a 
statute  does  not  contemplate  the 
poorer  to  amend  it  when  it  -comes  before 
the  court  for  construction. 

8.    I/eavingr  it  optional  -vrith  insured  as 


NoTK. — For  another  case  in  this  series  as  to 
construction  of  statute  providing  against  for- 
feiture of  insurance  policy,  see  Cravens  v. 
New  York  L.  Ins.  Co.  63  L.  B.  A.  305. 

As  to  constitutionality    of    statute    against 
forfeiture,  see  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  54  L.  R.  A.  739. 
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to  the  kind  of  policjr  he  will  take  In 

the  adjustment  of  a  claim  upon  a  policy 
forfeited  for  nonpayment  of  premium  does 
not  prevent  the  application  of  a  proviso  of 
the  local  statute  making  inapplicable  its  pro- 
visions as  to  such  adjustment,  where  the 
laws  of  the  state  of  the  insurer's  domlcil, 
with  respect  to  which  the  parties  have 
agreed  the  contract  shall  be  construed,  pro- 
vide for  the  methods  of  adjustment  which 
the  local  statute  requires  to  make  its  pro- 
visions iuapplicable. 

4.  A  proviso  In  a  statute  grovernlns  the 
adjustment  of  claims  upon  life-in* 
snranve  policies  forfeited  for  nonpayment 
of  premiums,  that  "in  no  instance  shall  a 
policy  be  forfeited  .  .  .  after  the  pay- 
ment of  three  annual  premiums  thereon ;"  but 
In  all  such  instances  "the  holder  of  such  pol- 
icy shall  be  entitled  to  paid-up  insurance*' 
the  value  of  which  shall  be  equal  to  that  pro- 
vided in  another  section  of  the  statute,^-doe8 
not  give  a  right  to  extend  temporary  insur- 
ance, although  the  section  referred  to  provides 
for  the  ascertainment  of  a  premium  which 
may  be  used  to  obtain  temporary  Insurance 
for  the  full  amount  of  the  policy. 

5.  A  provision  for  paid-up  insurance, 
in  a  statute  soverningr  the  adjust- 
ment of  claims  upon  policies  forfeited  for 
nonpayment  of  premiums,  will  not  be  con- 
strued by  the  court  to  mean  paid-up  tempo- 
rary insurance  for  the  full  amount  of  the 
policy.  X  -  I     . 

(June  0,    1903.)  AjOOQIC 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
plaintiffs  for  a  less  amount  than  was  de- 
manded in  an  action  brought  to  enforce  the 
amount  alleged  to  be  due  on  a  life-insurance 
policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stewart,  CfiimlTigham,  Sc  El- 
iot, for  appellants: 

This  policy  is  a  Missouri  contract. 

Cravens  v.  New  York  L.  Ins.  Co.  148  Mo. 
583,  53  L.  K.  A.  305,  50  8.  W.  519;  Equitable 
Life  Assur.  Soc.  v.  Clements,  140  U.  S.  226- 
232,  36  L.  ed.  497-500,  11  Sup.  Ct.  Rep.  822; 
Price  V.  Connecticut  Mut.  L.  Ins.  Co.  48  Mo. 
App.  281. 

Sections  5856  and  5858,  Rev.  Stat.  1889, 
apply  to  this  case,  unless  some  law  or  reason 
to  the  contrary  be  shown. 

Section  5857  has,  and  can  have,  no  appli- 
cation. That  section  gives  the  insured  an 
option,  which  he  may  exercise,  if  he  will, 
within  sixty  days  after  §§  5856  and  5858 
take  effect;  but  it  puts  no  compulsion  upon 
the  insured  to  exercise  that  option;  and  it 
gives  the  insurer  no  right  or  exemption 
whatever,  unless  the  insured  exercises  that 
option  within  that  time.  In  the  present  in- 
stance the  insured  did  not  so  elect.  He  rest- 
ed upon  his  right  given  by  §§  5856  and  5858. 
That  fact  makes  §  5857  inapplicable. 

Cravens  v.  New  York  L.  Ins.  Co.  148  Mo. 
583,  53  L.  R.  A.  306,  50  S.  W.  519;  Han- 
thome  V.  Brooklyn  L.  Ins.  Co.  5  Mo.  App. 
73 ;  New  York  L.  his.  Co.  v.  Cravens^  178  U. 
S.  389-395,  44  L.  ed.  1116-1118,  20  Sup.  Ct. 
Rep.  962;  Knapp  v.  Homeopathic  Mut.  L. 
Ins.  Co.  117  U.  S.  411,  29  L.  ed.  960,  6  Sup. 
Ct.  Rep.  807. 

The  body  of  §  5859  does  not,  but  the  pro- 
viso does,  apply  to  and  control  this  case. 

Price  v.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  281. 

The  fact  that  any  given  policy  does  not  by 
its  terms  prevent  a  forfeiture  after  payment 
of  two  full  annual  premiums  leads  logically 
towards  the  conclusion  that  that  policy  is 
not  such  an  one  as  §  5869  intends  shall  be 
excepted  or  excluded  from  the  application  to 
it  of  §  5856. 

Cravens  v.  New  York  L.  Ins,  Co.  148  Mo. 
583,  53  L.  R,  A.  305,  50  S.  W.  519;  Mo.  Laws 
1895,  p.  197;  Equitable  Life  Assur.  8oc.  v. 
Clements,  140  U.  S.  22(^-233,  35  L.  ed.  497- 
500,  11  Sup.  Ct.  Rep.  822;  Price  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  48  Mo.  App.  281. 

According  to  the  terms  and  provisions  of 
this  policy  and  of  the  statute  of  New  York 
there  would  in  this  case  be  complete  and 
final  forfeiture,  notwithstanding  that  not 
only  two,  but  three  full  annual  premiums 
had  been  paid  before  default.  As  the  facts 
.are,  the  insurer,  according  to  the  terms  of 
the  policy  and  the  New  York  statute,  is 
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bound  for  nothing.  As  the  facta  are,  the  in- 
surer is  by  the  statute  of  Missouri  ( %%  585G 
and  5868)  bound  to  pay  $4,882.87,  that  sum 
being  the  face  of  the  policy,  $5,000,  less  one 
unpaid  annual  premium  and  interest. 

Cravens  v.  New  York  L.  Ins.  Co.  148  Mo. 
583,  53  L.  R.  A.  305,  50  S.  W.  619;  Han- 
thome  v.  Brooklyn  L.  Ins.  Co,  6  Mo.  App. 
73;  Northwestern  Mut.  L.  Ins.  Co.  v.  Bar- 
bour,  92  Ky.  427,  15  L.  R.  A.  449,  17  S.  W. 
796 ;  Knapp  v.  Homeopathic  Mut.  L.  Ins.  Co. 
117  U.  S.  411,  29  L.  ed.  960,  6  Sup.  Ct  Rep. 
807;  Sheerer  v.  Manhattan  L.  Ins.  Co.  20 
Fed.  886;  Ashbrook  v.  Phaeniw  Mut.  L.  Ins. 
Co.  94  Mo.  72,  6  S.  W.  462;  Omaha  Nat. 
Bank  v.  Mutual  Ben.  L.  Ins.  Co.  81  Fed.  935, 
28  C.  C.  A.  300,  55  U.  S.  App.  73,  84  Fed. 
122. 

This  policy,  therefore,  has  not  by  its  terms 
accomplished  the  object  of  the  Missouri  stat- 
utes in  this  case. 

Price  V.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  206;  Cravens  v.  New  York  L.  Ins. 
Co.  148  Mo.  606,  63  L.  R.  A.  306,  60  S.  W. 
619. 

There  is  nothing  in  the  policy  or  the  faeU 
in  this  case  to  bring  it  under  the  control  or 
application  of  the  body  of  §  6859. 

Cravens  v.  New  York  L.  Ins.  Co.  148  Mo. 
583,  53  L.  R.  A.  306,  60  S.  W.  619;  Ban 
thome  V.  Brooklyn  L.  Ins.  Co.  6  Mo.  App. 
73;  Northwestern  Mut.  L.  Ins.  Co.  v.  Bar 
bour,  92  Ky.  427,  15  L.  R.  A.  449,  17  S.  W. 
796;  Knapp  v.  Homeopathic  Mut.  L.  Ins.  Co. 
117  U.  S.  411,  29  L.  ed.  960,  6  Sup.  a.  Rep 
807;  Sheerer  v.  Manhattan  L.  Ins.  Co.  20  Fed. 
886;  Ashbrook  v,  Phamia  Mut.  L.  Ins.  Co. 
94  Mo.  72,  6  S.  W.  462;  Omaha  Nat.  Bank 
V.  Mutual  Ben.  L.  Ins.  Co.  81  Fed.  936,  28 
C.  C.  A.  300,  55  U.  S.  App.  73,  84  Fed.  122; 
Price  V,  Connecticut  Mut.  L.  Ins.  Co.  48  Mo. 
App.  281. 

The  "paid-up  insurance"  to  which  the  pro- 
viso of  I  6859  and  also  §  6856  entitle  ihe 
plaintiffs  is  the  paid-up,  extended,  "tem- 
porary insurance  for  the  full  amount  writ- 
ten in  the  policy"  for  such  term  as  the  net 
value  of  the  policy,  taken  as  a  net  single 
premiam,  will  keep  the  policy  in  force,  as 
is  proscribed  in  §  5856. 

Mo.  Rev.  Stat.  1879,  §  6986;  Mo.  Rev. 
Stat.  1889,  §§  6866-6858;  Mo.  Laws  1806,  p. 
197;  Knapp  v.  Homeopathic  Mut.  L.  Ins.  Co. 
117  U.  S.  411,  414,  416,  29  L.  ed.  960,  961,  6 
Sup.  Ct.  Rep.  807 ;  Price  v.  Conneeiicui  Mut. 
L.  Ins.  Co.  48  Mo.  App.  281. 

Messrs.  Seddon  Sc  Blair,  Natluuiiel  8. 
Brown,  James  I*.  Blair,  and  Edward  I^ 
Short  for  respondent. 

Fox,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  upon  a  policy  of  life  insur- 
ance issued  and  delivered  April  9,  1896,  in 
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Missouri,  to  a  citizen  of  Missouri,  by  the  de- 
fendant (respondent),  a  corporation  of  the 
state  of  New  York,  then  doing  a  life-insur- 
ance business  in  Missouri.  A  jury  was 
waived,  and  the  case  was  tried  by  the  circuit 
court  upon  the  petition,  the  amended  an- 
swer, the  application  for  insurance,  the  pol- 
icy of  insurance,  and  a  stipulation  of  facts. 
The  petition  sets  forth  the  issue  and  deliv- 
ery of  the  poli<7  in  Missouri  on  the  9th  of 
April,  181HS,  to  one  Samuel  Harris,  subject  to 
the  laws  of  Missouri,  the  payment  by  said 
Harris  of  three  annual  premiums,  sufficient, 
under  the  statutes  of  Missouri,  to  keep  the 
poIi<7  in  force  long  after  the  death  of  said 
Harris;  the  assignment  and  transfer  of  the 
policy  by  Harris,  the  assured,  to  the  plain- 
tiffs, who  were  and  are  his  creditors;  the 
death  of  said  Harris  on  the  28th  of  Novem- 
ber, 1899;  the  making  and  delivery  to  de- 
fendant of  proofs  of  4eath,  and  demand  of 
payment  of  $5,000;  and  the  failure  and  re- 
fusal of  defendant  to  pay  the  same.  The  pe- 
tition prays  judgment  for  $5,000,  the  full 
amount  of  the  policy,  with  interest  and  spe- 
cial damages.  The  answer  sets  up  a  default 
by  Harris  in  the  payment  of  the  fourth  an- 
nual premium  on  this  policy,  and  contends 
that  by  reason  of  such  default  the  policy  be- 
came void  and  of  no  effect,  and  that  the 
plaintiffs,  as  his  assignees,  had  and  have  no 
right  to  recover  on  the  policy,  but  that  de- 
fendant is  liable  to  the  plaintiffs  only  for  the 
amount  of  a  new  paid-up  policy  of  insur- 
ance in  the  sum  of  $305,  which  sum  defend- 
ant says  it  is  ready  and  willing  to  pay. 

This  cause  was  submitted  to  the  court  up- 
on the  following  agreed  statement  of  facts. 

"For  the  purpose  of  the  trial  of  this  cause 
and  at  said  trial  the  plaintiffs  and  defendant 
stipulate  and  agree  upon  the  following  facts, 
viz.: 

"First.  Prior  to  the  year  1898,  and  until 
January  27,  1899,  the  Commercial  Bank  of 
8t.  Louis  was  a  banking  corporation  of  the 
stafe  of  Missouri,  transacting  business  at 
the  city  of  St.  Louis.  Said  corporation  was 
dissolved  January  27,  1899,  and  plaintiffs 
then  were  the  president  and  directors  and 
managers  of  the  affairs  of  said  corporation, 
and  then  became,  and  now  are,  the  trustees 
of  the  Ck>mmercial  Bank  of  St.  Louis,  and 
entitled  to  sue  as  such  upon  causes  of  action 
accrued  or  accruing  to  said  bank. 

"Second.  Prior  to  April  9,  1896,  defend- 
ant, the  Mutual  Life  Insurance  Company  of 
New  York,  was,  and  still  is,  a  corporation 
of  the  state  of  New  York,  authorized  and  li- 
censed under  the  provisions  of  the  laws  of 
Missouri  to  carry  on.  the  business  of  life  in- 
surance in  Missouri,  and  then  was,  and  ever 
since  then  has  been,  and  still  is,  carrying  on 
said  business  in  Missouri  under  the  license 
and  authority  of  the  state  of  Missouri,  sub- 
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ject  to  and  in  conformity  with  all  the  re- 
quirements and  provisions  of  statutes  of 
Missouri  in  that  behalf  provided. 

"Third.  In  the  prosecution  of  its  said 
business  under  its  said  license,  defendant  on 
or  about  April  9,  1896,  delivered  at  St. 
Louis,  Missouri,  to  Samuel  Harris,  a  citizen 
and  resident  of  Missouri,  its  certain  policy  of 
insurance,  numbered  764,369,  hereto  at- 
tached, with  the  application  therefor,  also 
attached  and  made  part  hereof,  and  then  and 
there  accepted  and  received  from  said  Har- 
ris $110.60, — one  full  annual  premium  on 
said  policy.  Subsequently,  on  or  before 
April  9,  1897,  defendant,  at  St.  Louis,  ac- 
cepted and  received  from  said  Harris  $110.- 
50,  the  second  full  annual  premium  on  said 
policy,  which  payment  operated  to  keep  said 
policy  in  force  till  April  9,  1898.  Subse- 
quently, on  or  before  April  9,  1898,  defend- 
ant, at  St.  Louis,  accepted  and  received  from 
said  Harris  $110.50,  the  third  full  annual 
premium  on  said  policy,  which'  payment  op- 
erated to  keep  said  policy  in  force  till  the 
9th  day  of  April,  1899,  at  noon. 

"Fourth.  Said  Harris  failed  to  pay  the 
premium  falling  due  April  9, 1899,  and  never 
paid,  nor  did  anyone  for  him  ever  pay,  any 
premium  on  said  policy,  other  than  the  first 
three  annual  premiums  above  mentioned. 
Said  Samuel  Harris  died  on  the  28th  day  of 
November,  1899,  at  St.  Louis. 

"Fifth.  On  April  9,  1899,  when  the  fourth 
annual  premium  fell  due  and  was  not  paid, 
the  net  value  of  said  policy,  computed  upon 
the  American  experience  table  of  mortality, 
with  4^  per  cent  interest  per  annum,  was 
one!  hundred  and  thirty-eight  dollars  and 
seventy-five  cents  ($138.75),  three  fourths 
of  which  sum  was  one  hundred  and  four  dol- 
lars and  four  cents  ($104.04).  There  were 
no  notes  or  other  indebtedness  to  the  de- 
fendant given  or  existing  on  account  of  past 
premiums  on  said  policy.  One  hundred  and 
four  dollars  and  four  cents  ($104.04),  taken 
as  a  net  single  premium  for  temporary  in- 
surance for  $5,000  written  in  said  policy, 
would  keep  said  policy  in  force  for  the  term 
of  two  (2)  years  and  eighteen  (18)  days 
after  April  9,  1899. 

"Sixth.  During  the  life  of  said  Samuel 
Harris  and  of  said  policy,  said  Harris,  for 
value  received,  while  said  Commercial  Bank 
was  his  creditor  to  the  amount  of  about  $6,- 
000,  assigned,  transferred,  and  set  over  said 
policy  to  the  Commercial  Bank  of  St.  Louis 
as  collateral  security  to  secure  the  indebted- 
ness of  said  Harris  to  said  bank.  Plaintiffs 
are  still  the  holders  of  said  policy,  and  are 
creditors  of  said  Samuel  Harris  in  manner 
aforesaid  to  the  amount  of  about  $6,000,  as 
aforesaid. 

"Seventh.  Plaintiffs,  within  due  time 
after  the  death  of  said  Samuel  Harris,  gave 
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defendant  notice  thereof,  and  on  or  about  De- 
cember 15,  1899,  submitted  and  delivered  to 
defendant  proofs  as  required  by  said  policy. 
Defendant  thereupon  offered  and  was  ready 
to  issue  to  plaintiff  a  paid-up  policy  for 
$305,  being  the  amount  of  paid-up  insurance 
purchasable  by  the  life  reserve  of  said  policy 
according  to  the  provisions  of  §  88,  chap. 
690.  p.  1969,  of  the  Laws  of  the  State  of  New 
York  of  1892,  but  has  refused  and  still  re- 
fuses to  pay  or  do  more. 

"Eighth.  Section  88,  chap.  690,  p.  1969,  of 
the  Laws  of  the  State  of  New  York  of  1892, 
in  force  at  the  date  of  said  policy  as  a  law  of 
New  York,  is  in  the  following  words  and  fig- 
ures, to  wit:  *Sec.  88.  Surrender  value  of 
lapsed  or  forfeited  policies. — ^Whenever  any 
policy  of  life  insurance  issued  after  January 
1st,  1880,  by  any  domestic  life  insurance  cor- 
poration after  being  in  force  three  full  years, 
shall,  by  its  terms,  lapse  or  become  forfeited 
for  the  nonpayment  of  any  premium  or  any 
note  given  for  a  premium  or  loan  made  in 
cash  on  such  policy  as  security,  or  of  any 
interest  on  such  note  or  loan,  the  reserve  on 
such  policy  computed  according  to  the  Amer- 
ican experience  table  of  mortality  at  the  rate 
of  4^. per  cent  per  annum,  shall  on  demand 
made,  with  surrender  of  the  policy  within 
six  months  after  such  lapse  or  forfeiture,  be 
taken  as  a  net  single  premium  of  life  insur- 
ance at  the  published  rates  of  the  corpora- 
tion at  the  time  the  policy  was  issued,  and 
shall  be  applied,  as  shall  have  been  agreed  in 
the  application  or  policy,  either  to  continue 
the  insurance  of  the  policy  in  force  at  its  full 
amount  so  long  as  such  single  premium  will 
purchase  temporary  insurance  for  that 
amount  at  the  age  of  the  insured  at  the  time 
of  lapse  or  forfeiture,  or  to  purchase  upon 
the  same  life  at  the  same  age,  paid-up  in- 
surance payable  at  the  same  time  and  under 
the  same  conditions,  except  as  to  payments 
of  premiums  as  the  original  policy.  If  no 
such  agreement  be  expressed  in  the  applica- 
tion or  policy,  such  single  premium  may  be 
applied  in  cither  of  the  modes  above  specified 
at  the  option  of  the  owner  of  the  policy,  no- 
tice of  such  option  to  be  contained  in  the  de- 
mand hereinbefore  required  to  be  made  to 
prevent  the  forfeiture  of  the  policy.  The 
reserve  hereinbefore  specified  shall  include 
dividend  additions  calculated  at  the  date  of 
the  failure  to  make  any  of  the  payments 
above  described  according  to  the  American 
experience  table  of  mortality,  with  interest 
at  the  rate  of  4^  per  cent  per  annum  after 
deducting  any  indebtedness  of  the  insured  on 
account  of  any  annual  or  semi-annual  or 
quarterly  premium  then  due  and  any  loan 
made  in  cash  on  such  policy,  evidence  of 
which  is  acknowledged  by  the  insured  in 
writing.  The  net  value  of  the  insurance  giv- 
en for  such  sLitgle  premium  under  this  sec- 
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tion,  computed  by  the  standard  of  this  state, 
shall  in  no  case  be  less  than  two  thirds  of 
the  entire  reserve  computed  according  to  the 
rule  prescribed  in  this  section,  after  deduct- 
ing the  indebtedness  as  specified;  but  such 
insurance  shall  not  participate  in  the  profits 
of  the  corporation.     If  the  reserve  upon  any 
endowment  policy  applied  according  to  the 
provisions  of  this  section  as  a  single  pre- 
mium of  temporary  insurance  be  more  than 
sufficient  to  continue  the  insurance  to  the 
end  of  the  endowment  term  named  in  the 
policy,  and  if  the  insured  survive  that  term, 
the  excess  shall  be  paid  in  cash  at  the  end  of 
such  term,  on  the  conditions  on  which  the 
original    policy   was    issued.    This    section 
shall  not  apply  to  any  case  where  the  pro- 
visions of  the  section  are  specifically  waived 
in  the  application,  and  notice  of  sudi  waiver 
is  written  or  printed  in  red  ink  on  the  mar- 
gin of  the  face  of  the  policy  when  issued.'  ** 

The  court  sitting  as  a  jury,  upon  the 
agreed  statement  of  facts  as  herein  quoted, 
rendered  judgment  for  the  plaintiffs  in  the 
sum  as  admitted  to  be  due  by  the  answer, — 
$305.  After  an  unsuccessful  motion  for 
new  trial  on  the  part  of  the  plaintiffs,  this 
cause  is  brought  here  by  appeal. 

The  learned  trial  judge,  in  disposing  of 
this  case,  filed  a  written  opinion,  expressing 
his  views  upon  the  law,  as  applicable  to  the 
facts  agreed  upon.  That  we  may  fully  com- 
prehend and  appreciate  the  position  taken  by 
the  trial  court,  we  here  quote  the  opinion. 

"This  is  an  action  upon  a  policy  of  insur- 
ance, in  which  plaintiffs  claim  that  they 
are  entitled  to  recover  the  sum  of  $3,000,  and 
defendant  admits  a  liability  of  $305.  The 
question  is  to  be  determined  by  a  construc- 
tion of  the  statute  of  this  state  with  refer- 
ence to  temporary  insurance.  I  know  of  no 
decision  that  has  ever  been  rendered  in  this 
state  or  elsewhere  upon  the  particular  points 
of  law  involved  in  this  case,  and  the  industry 
of  counsel  has  failed  to  produce  any  case  ex- 
actly like  the  one  which  I  am  now  consider- 
ing. Section  585G  of  the  Statutes  of  1889 
provides  that  no  policies  of  life  insurance 
issued  by  any  life  insurance  company  author- 
ized to  do  business  in  this  state  on  and  after 
the  1st  day  of  August,  1879,  shall,  after  pay- 
ment of  two  full  annual  premiums,  be  for- 
feited or  become  void  by  reason  of  nonpay- 
ment of  premiiun  thereon,  but  it  shall  be 
subject  to  the  following  rules  of  conunuta- 
tion,  to  wit:  'The  net  value  of  the  policy 
when  the  premium  becomes  due  and  is  not 
paid,  shall  be  computed  upon  the  American 
experience  table  of  mortality,  with  four  and 
one  half  per  cent  interest  per  annum,  and 
after  deducting  from  three  fourths  of  such 
net  value  any  notes  or  other  indebtedness  to 
the  company  on  account  Of  past'  premium 
payments  on  said  policy  issued  to  the  in- 
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eared,  which  indebtedness  shAll  be  canceled, 
the  balance  shall  be  taken  as  a  net  single  pre- 
mium for  temporary  insurance,  for  the  full 
amount  written  in  the  policy,  and  the  term 
for  "^ich  such  temporary  insurance  shall 
be  in  force  shall  be  determined  by  the  age  of 
the  person  whose  life  is  insured  at  the  time 
of  default  of  premium  and  the  assumption  of 
mortality  and  interest  aforesaid.' 

"It  is  conceded  by  both  parties  to  the  case 
that,  were  it  not  for  the  amendment,  passed 
in  the  year  18&5,  of  §  5869  of  the  Statutes 
of  1889,  the  plaintiffs  would  be  entitled  to 
recoTer  the  full  amount  of  $5,000  in  this 
case.  This  is  an  action  against  the  Mutual 
life  Insurance  Company  of  New  York,  a 
company  organized  under  the  laws  of  an- 
other state,  doing  business  in  this  state.  It 
is  therefore  one  of  the  insurance  companies 
referred  to  in  §  5856.  Three  premiums  were 
paid.  It  will  be  noticed  that  this  amend- 
ment provides  that,  in  case  of  default  in  (i. 
e.,  after )  th^  payment  of  two  premiums,  the 
policy  shall  not  be  forfeited,  but,  if  the  yalue 
of  the  policy  at  the  time  of  the  default,  com- 
puted as  stated  in  §  5856,  is  sufficient  to  pro- 
cure temporary  insurance  for  the  time  stated 
therein,  if  that  runs  past  the  date  of  the 
death  of  the  deceased,  then,*  as  a  matter  of 
coarse,  the  assured  would  be  entitled  to  re- 
cover the  full  amount  of  the  policy, — $5,000. 
It  is  conceded  that>  if  said  computation  is 
made  in  this  case,  it  would  procure  tem- 
porary insurance  sufficient  to  carry  the  pol- 
icy for  the  full  amount  beyond  the  date  of 
the  death  of  the  deceased.  But  the  defend- 
ant invokes  the  amendment  of  §  5859,  which 
was  passed  in  the  year  1895,  to  be  found  in 
Session  Acts  of  1895  (p.  197).  The  amend- 
ment of  that  section  is  as  follows:  'Sec. 
5859.  The  foregoing  provisions  not  applica- 
ble when.  The  three  preceding  sections 
shall  not  be  applicable  in  the  following 
cases,  to  wit:  If  the  policy  shall  have  been 
issued  by  any  company  authorized  to  do  busi- 
ness in  this  state  and  organized  under  the 
laws  of  another  state  of  the  United  States, 
which  prescribe  a  surrender  value  or  paid- 
up  or  temporary  insurance  in  case  of  default 
in  payment  of  premiums  and  shall  contain 
an  agreement  for  such  surrender  value,  tem- 
porary or  paid-up  insurance  as  prescribed  by 
such  other  state  as  a  part  of  said  policy: 
.  .  .  Provided,  that  in  no  instance  shall 
a  policy  be  forfeited  for  nonpayment  of  pre- 
miums after  the  payment  of  three  annual 
premiums  thereon;  but  in  all  instances 
where  three  annual  premiums  shall  have 
been  paid  on  a  policy  of  insurance,  the  hold- 
er of  such  policy  shall  be  entitled  to  paid-up 
insurance,  the  net  value  of  which  shall  be 
equal  to  that  provided  for  in  §  5856  of  this 
article.'  It  is  admitted  by  the  ag^reed  state- 
ment of  facts  that  $305  is  the  amount  of 
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paid-up  insurance  which  plaintiffs  would  be 
entitled  to  under  this  clause  prior  to  the 
passage  of  this  act.  Previous  to  this  amend- 
ment, the  supreme  court  of  this  state 
{ Cravens  v.  New  York  L,  Ins.  Co.  148  Mo. 
583,  53  L.  R.  A.  305,  50  S.  W.  519),  and  the 
Supreme  Court  of  the  United  States,  in 
Equitable  lAfe  Aasur,  8oo.  v.  Clements,  140 
U.  S.  226,  36  L.  ed.  497,  11  Sup.  Ct.  Rep. 
822,  held  that,  notwithstanding  policy  hold- 
ers may  contract  with  reference  to  the  laws 
of  the  state  where  the  policy  is  issued,  not- 
withstanding they  may  agree  that  the  laws 
of  such  state  may  be  taken  and  deemed  to  be 
portions  of  the  policy,  notwithstanding  they 
may  waive  any  provision, — for  instance, 
such  a  provision  for  temporary  insurance 
under  §  5866, — ^yet  such  agreement  as  that 
is  null  and  void,  and  the  policy  is  construed 
according  to  the  laws  of  the  state  of  Mis- 
souri, which  forbid  and  prevent  forfeiture. 
It  seems  to  me  that  this  §  5859  is  a  legis- 
lative recognition  of  the  right  of  parties  to 
contract  with  reference  to  the  insurance 
laws  of  other  states,  and  in  that  respect  it 
may  be  regarded  as  repealing  legislatively, 
we  might  say,  the  decisions  which  I  have 
mentioned.  That  is,  it  recognizes  and  gives 
parties  the  right  to  contract  with  reference 
to  laws  of  another  state.  Therefore  the  ques- 
tion to  be  determined  in  tliis  case  is  whether 
or  not  the  policy  in  question  falls  within  the 
purview  of  §  5859,  which  provides  that  § 
5856,  which  gives  temporary  insurance,  shall 
not  be  applicable  if  the  policy  shall  have 
been  issued  by  any  company  authorized  to  do 
business  in  this  state  that  is  organized  un- 
der the  laws  of  another  state,  which  pre- 
scribe a  surrender  value  or  paid-up  or  tem- 
porary insurance  in  case  of  default  in  the 
payment  of  premiums, — the  laws  of  New 
York  provide  for  paid-up  insurance  and  for 
temporary  insurance.  Then  the  section  goes 
on  further  and  says,  'and  shall  contain  an 
agreement  for  surrender  value,  temporary 
or  paid-up  insurance,  as  prescribed  by  such 
other  state  as  a  part  of  said  policy.'  The 
policy  in  question  contains  a  provision  for 
paid-up  insurance  in  accordance  with  the 
laws  of  New  York.  It  seems  to  me,  there- 
fore, that  the  policy  falls  within  §  5859,  as 
amended.  This  section  provides,  in  the  lat- 
ter part,  'provided  that  in  no  instance  shall 
a  policy  be  forfeited  for  nonpayment  of  pre- 
mium after  the  payment  of  three  annual  pre- 
miums thereon;  but  in  all  instances  where 
three  annual  premiums  shall  have  been  paid 
on  a  policy  of  insurance,  the  holder  of  sucli 
policy  shall  be  entitled  to  paid-up  insurance, 
the  net  value  of  which  shall  be  equal  to  that 
provided  for  in  §  5856  of  this  article.'  Un- 
der the  laws  of  New  York,  they  could  not 
have  obtained  temporary  insurance  in  thir^  i 
case,  for  the  reason  that  the  law  provid^i^ 
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for  demaod  for  such  temporary  insurance  be- 
ing made  within  a  certain  time,  which,  it  ap- 
pears, was  not  done.  This  policy  was  as- 
signed to  William  Nichols  and  others,  trus- 
tees of  the  Commercial  Bank.  If  such  de- 
mand were  not  made  under  the  laws  of  Xew 
York,  they  would  not  have  been  able  to  re- 
cover anything  whatever  in  this  case,  were 
it  not  for  the  saving  clause  in  the  amend- 
ment of  §  5859,  which  provides  that,  in  all 
cases  where  three  premiums  have  been  paid, 
the  then  holder  of  the  policy  shall  be  entitled 
to  paid-up  insurance.  Under  that  provision 
or  proviso  of  this  amendment,  the  defendant 
in  this  case  has  tendered  the  amount  of  $305, 
— it  has  tendered  a  paid-up  policy  for  that 
amount.  Judgment,  therefore,  will  be  ren- 
dered in  favor  of  the  plaintiffs  for  $305." 

We  are  of  the  opinion  that  the  trial  court 
very  appropriately  and  sharply  presents  the 
question  for  determination  in  this  contro- 
versy, where  it  says:  "Therefore  the  ques- 
tion to  be  determined  in  this  case  is  whether 
or  not  the  policy  in  question  falls  within  the 
purview  of  §  5859,  which  provides  that  f 
5856,  which  gives  temporary  insurance,  shall 
not  be  applicable  if  the  policy  shall  have 
been  issued  by  any  company  authorized  to  do 
business  in  this  state  that  is  organized  un- 
der the  laws  of  another  state,  which  pre- 
scribes a  surrender  value  or  paid-up  or  tem- 
porary insurance  in  case  of  default  in  the 
payment  of  premiums.*'  In  1895  the  legis- 
lature amended  §  5859,  Rev.  Stat.  1889,  by 
striking  out  all  of  that  section,  and  inserting 
in  lieu  thereof  the  following  section : 

"Sec.  5859.  The  foregoing  provisions  not 
applicable,  when.  The  three  preceding  sec- 
tions shall  not  be  applicable  in  the  following 
cases,  to  wit:  If  the  policy  shall  have  been 
issued  by  any  company  authorized  to  do  bus- 
iness in  tills  state,  and  organized  under  the 
laws  of  another  state  of  the  United  States 
which  prescribes  a  surrender  value  or  paid- 
up  or  temporary  insurance  in  case  of  default 
in  payment  of  premiums,  and  shall  contain 
an  agreement  for  such  surrender  value,  tem- 
porary or  paid-up  insurance,  as  prescribed 
by  such  other  state  as  a  part  of  said  policy, 
or  if  the  policy  shall  contain  a  provision  for 
an  unconditional  cash-si}rrender  value  at 
least  equal  to  the  net  single  premium  for  the 
temporary  insurance  provided  hereinbefore, 
or  for  the  unconditional  commutation  of  the 
policy  for  nonforfeitable  paid-up  insurance, 
or  if  the  legal  holder  of  the  policy  shall, 
within  sixty  days  after  default  of  premium, 
surrender  the  policy  and  accept  from  the 
company  another  form  of  policy,  or  if  the 
policy  shall  be  surrendered  to  tiie  company 
for  a  consideration  adequate  in  the  judg- 
ment of  the  legal  holder  thereof,  then,  and 
in  any  of  the  foregoing  cases,  this  act  shall 
not  be  applicable:  Provided,  that  in  no  in- 
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stance  shall  a  policy  be  forfeited  for  non- 
jmyment  of  premiums  after  the  payment  of 
three  annual  premiums  thereon;  but  in  all 
instances  where  three  annual  premiums  shall 
have  been  paid  on  a  policy  of  insurance, 
the  holder  of  such  policy  shall  be  entitled  to 
paid-up  insurance,  the  net  value  of  which 
shall  be  equal  to«that  provided  for  in  $  5856 
of  this  article.     Approved  April  19,  1895." 

The  preceding  sections,  upon  which  §  5859 
was  to  operate,  were  §§  5856,  5857,  5858, 
Rev.  Stat.  1889,  which  were  as  follows: 

"Sec.  5856.  No  policies  of  insurance  on 
life  hereafter  issued  by  any  life  insurance 
company  authorized  to  do  business  in  this 
state,  on  and  after  the  1st  day  of  August, 
A.  D.  1879,  shall,  after  payment  upon  it  of 
two  full  annual  premiums,  be  forfeited  or 
become  void  by  reason  of  the  nonpayment  of 
premium  thereon,  but  it  shall  be  subject  to 
the  following  rules  of  commutation,  to  wit: 
The  net  value  of  the  policy,  when  the  pre- 
mium becomes  due  and  is  not  {laid,  shall  be 
computed  upon  the  American  experience 
table  of  mortality,  with  4^  per  cent  interest 
per  annum,  and  after  deducting  from  three 
fourths  of  such  net  Value  any  notes  or  other 
indebtedness  to  the  company,  given  on  ac- 
count of  past  premium  payments  on  said 
policy  issued  to  the  insured,  which  indebted* 
ness  shall  then  be  canceled,  the  balance  shall 
be  taken  as  a  net  single  premium  for  tempo- 
rary insurance  for  the  full  amount  writ- 
ten in  the  policy,  and  the  term  for  which 
such  temporary  insurance  shall  be  in  force 
shall  be  determined  by  the  age  of  tiie  p«w>n 
whose  life  is  insured  at  the  time  of  default 
of  premium  and  the  assumption  of  mortality 
and  interest  aforesaid;  but,  if  the  policy 
shall  be  an  endowment,  payable  at  a  certain 
time,  or  at  death  if  it  should  occur  previ- 
ously, then,  if  what  remains  as  aforesaid 
shall  exceed  the  net  single  premium  of  tem- 
porary insurance  for  the  remainder  of  the 
endowment  term  for  the  full  amount  of  the 
policy,  such  excess  shall  be  considered  as  a 
net  single  premium  for  a  pure  endowment  of 
so  much  as  such  premium  will  purchase,  de- 
termined by  the  age  of  the  insured  at  date 
of  defaulting  the  payment  of  premium  on 
the  original  policy,  and  the  table  of  mortality 
and  interest  as  aforesaid,  which  amount 
shall  be  paid  at  end  of  the  original  term  of 
endowment,  if  the  insured  shall  then  be 
alive. 

"Sec.  5857.  At  any  time  after  the  payment 
of  two  or  more  full  annual  premiums,  and 
not  later  than  sixty  days  from  the  beginning 
of  the  extended  insurance  provided  in  the 
preceding  section,  the  legal  holder  of  the 
policy  may  demand  of  the  company,  and  the 
company  shall  issue,  its  paid-up  policy, 
which,  in  case  of  an  ordinary  life  policy, 
shall  be  for  such  an  amount  as  the  net  Tslne 
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of  the  original  policy  at  the  age  and  date  of 
lapee,  computed  according  to  the  actuaries' 
or  combined  experienced  table  of  mortality, 
with  interest  at  the  rate  of  4  per  cent  per 
annum,  without  deduction  of  indebtedness 
on  aocount  of  said  policy,  will  purchase,  ap- 
plied as  a  single  premium  upon  the  table 
rates  of  the  company;  and  in  case  of  a  lim- 
ited payment  life  policy,  or  of  a  continued 
payment  endowment  policy,  payable  at  a 
certain  time,  or  at  death,  it  shall  be  for  an 
amount  bearing  such  proportion  to  the 
amount  of  the  original  polii^  as  the  number 
of  complete  annual  premiums  actually  paid 
shall  bear  to  the  number  of  such  annual  pre- 
miums stipulated  to  be  paid:  Provided, 
that  from  such  amount  the  company  shall 
have  the  right  to  deduct  the  net  reversion- 
ary value  of  all  indebtedness  to  the  company 
on  account  of  such  policy;  and  Provided, 
further,  that  the  policy  holder  shall,  at  the 
time  of  making  demand  for  such  paid-up  pol- 
icy, surrender  the  original  policy,  legally 
discharged,  at  the  parent  office  of  the  com- 
pany. 

"Sec.  5858.  If  the  death  of  the  insured  oc- 
cur within  the  term  of  temporary  insurance 
covered  by  the  value  of  the  policy  as  deter- 
mined in  §  5856,  and  if  no  condition  of  the 
insurance  other  than  the  payment  of  premi- 
ums shall  have  been  violated  by  the  insured, 
the  company  shall  be  bound  to  pay  the 
amount  of  the  policy,  the  same  as  if  there 
had  been  no  default  in  the  payment  of  pre- 
mium, anything  in  the  policy  to  the  con- 
trary notwithstanding:  Provided,  however, 
that  notice  of  the  claim  and  proof  of  the 
death  shall  be  submitted  to  the  company  in 
the  same  manner  as  provided  by  the  terms 
of  the  poli<7  within  ninety  days  after  the 
decease  of  the  insured;  and  Provided,  also, 
that  the  company  shall  have  the  right  to  de- 
duet  from  the  amount  insured  in  the  policy 
the  amount  compounded  at  6  per  cent  in- 
terest per  anntmi  of  all  the  premiums  that 
had  been  forborne  at  the  time  of  the  decease, 
including  the  whole  of  the  year's  premium  in 
which  the  death  occurs;  but  such  premiums 
shall  in  no  case  exceed  the  ordinary  life  pre- 
mium for  the  age  at  issue^  with  interest  as 
last  aforesaid." 

The  questions  presented  in  this  contro- 
versy are  sharply  in  dispute:  First,  it  is 
contended  by  appellants  that  this  policy  falls 
within  the  provisions  of  §  5856,  supra;  sec- 
ond, if  it  does  not  fall  directly  within  the 
provisions  of  that  section,  three  full  annual 
premiums  having  been  paid,  the  proviso  in 
I  5859,  p.  197,  Laws  1895,  as  herein  quoted, 
is  applicable,  and  that  "paid-up  insurance," 
as  mentioned  in  the  proviso,  contemplates 
temporary  insurance,  as  provided  for  in  § 
5856,  supra.  On  the  part  of  the  respondent, 
It  is  contended  that  Uiis  polic^^  falls  within 
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the  provision  of  the  body  of  §  5859,  supra, 
and  hence  §  5856  has  no  application  to  it, 
other  than  merely  furnishing  the  basis  for 
the  calculation  of  the  amount  of  paid-up 
insurance  the  assured  was  entitled  to,  as  pro- 
vided for  in  the  proviso  of  $  5859.  These 
conflicting  contentions  are  very  earnestly 
and  ably  presented  by  counsel  for  appellants 
and  respondent.  Will  say,  however,  for  tnis 
court  to  undertake  to  discuss  and  review 
every  phase  of  the  questions  to  which  our  at- 
tention is  directed,  would  make  a  volume. 
This  is  a  new  question,  and  one  of  first  im- 
pression. This  court,  or  the  courts  of  any 
of  the  other  states,  so  far  as  we  have  been 
able  to  discover,  have  never  been  called  upon 
to  determine  the  precise  question  involved  in 
this  case. 

The  policy  upon  which  this  suit  is  predi- 
cated was  issued  and  delivered  April  9,  1896, 
in  Missouri,  to  a  citizen  in  Missouri.  It  was 
issued  by  a'  corporation  of  the  state  of  Kew 
York,  then  doing  a  life  insurance  business  in 
Missouri.  It  is  conceded  by  both  parties 
that  this  policy  of  insurance  is  a  Missouri 
contract.  In  the  application  for  insurance 
in  this  case,  which  by  the  policy  is  made  a 
part  of  the  contract,  it  was  agreed  between 
the  parties  that  the  contract  of  insurance 
should  be  subject  to  and  based  upon  the  laws 
of  the  state  of  New  York.  Until  the  enact- 
ment of  §  5859,  supra,  the  law  was  well  set- 
tled by  this  court,  as  well  as  the  Supreme 
Court  of  the  United  States,  that  provisions 
in  a  policy  similar  to  the  provisions  con- 
tained in  the  policy  before  us  could  be  of 
no  avail  to  the  insurer;  that,  notwithstand- 
ing the  provisions  in  the  contract,  the  pol- 
icy of  insurance  would  be  construed  under 
the  statutes  of  Missouri.  See  cases  of 
Cravens  v.  A'etp  York  L.  Ins,  Co.  148  Mo.  683, 
53  L.  R.  A.  305,  50  S.  W.  519  (which  was  af- 
firmed by  the  Supreme  Court  of  the  United 
States  in  178  U.  S.  389,  44  L.  ed.  1116,  20 
Sup.  Ct.  Rep.  962)  and  Equitable  Life  Assur. 
8oc,  V.  Clements,  140  U.  S.  226,  35  L.  ed. 
497,  11  Sup.  Ct.  Rep.  822.  We  are  now  con- 
fronted with  a  statute,  for  construction, 
which  extends  the  contracttial  powers  of  the 
parties  in  a  contract  for  insurance,  and  au- 
thorizes them,  in  respect  to  this  particular 
subject,  to  insert  provisions  in  an  insurance 
policy  that,  under  the  cases  cited,  were  of 
no  effect  under  the  law  in  force  at  the  time 
the  conclusions  were  reached  in  those  cases. 
Hence  the  remark  of  the  trial  judge  in  his 
opinion  was  very  appropriate  when  he  said: 
"It  seems  to  me  that  this  §  5859  is  a  legis- 
lative recognition  of  the  rights  of  parties  to 
contract  with  reference  to  the  insurance  laws 
of  other  states,  and  in  that  respect  it  may  be 
regarded  as  repealing  legislatively,  we  might 
say,  the  decisions  which  I  have  mentioned." 
In  the  case  of  Epperson  T.  New  York  L.  Ins, 
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Co,  90  Mo.  App.  436,  %  5859  was  directly  iu 
judgment  before  that  court.  Ellison,  J., 
speaking  for  the  court,  said :  "It  will  be  seen 
that  this  act  materially  changes  the  old  sec- 
tion, for  it,  in  the  first  part  thereof,  clearly 
relieves  the  policy  of  a  company  organized  in 
a  foreign  state  from  the  effect  or  application 
of  §  5856,  if  the  laws  of  that  state  prescribe 
a  surrender  value  or  paid-up  .or  teimporary 
insurance  in  case  of  default  in  payment 
of  premiums,  and  the  policy,  shall  contain  an 
agreement  for  these  things  as  they  are  pre- 
scribed by  said  laws.  And  the  last  part  of 
said  act,  by  proviso,  makes  a  material  addi- 
tion to  the  old  section.  It  extends  the  period 
in  which  a  policy  may  be  forfeited  from  two 
years,  as  provided  in  §  5856,  to  three  years. 
The  first  part  of  the  act  .  .  .  has,  by  its 
terms,  application  only  to  policies  issued  by 
foreign  companies.  The  balance  of  the  act, 
including  the  proviso,  applies  to  all  policies, 
whether  foreign  or  local.  In  this  case  it  was 
shown  at  the  trial  that  the  laws  of  the  state 
of  New  York  did  prescribe  a  surrender  value 
or  paid-up  or  temporary  insurance  in  case 
of  default  in  the  payment  of  premiums.  It 
was  shown  that  the  policy  in  suit  contained 
an  agreement  for  such  surrender  value,  tem- 
porary, or  paid-up  insurance  as  thus  pre- 
scribed by  the  laws  of  said  state.  And  it 
was  also  shown  that  the  deceased  had  not 
made  three  payments  of  premium.  It  is 
therefore  clear  .  .  •  that  the  policy 
sued  on  was  forfeited  and  void  at  the  death 
of  deceased."  The  conclusion  reached  by 
Judge  Ellison  in  that  case  is  in  harmony 
with  our  views  as  to  the  proper  construc- 
tion of  that  statute.  The  legislature,  by  the 
enactment  of  $  5859,  clearly  contemplated 
the  extension  or  broadening  of  the  powers 
of  the  contracting  parties  in  respect  to  in- 
surance. This  policy,  from  its  provisions, 
clearly  falls  within  the  terms  of  §  5859,  and 
the  liability  of  the  respondent  must  flow 
from  the  application  of  the  terms  of  that  sec- 
tion. 

It  is  insisted  by  appellants  that  %  5859 
should  be  construed  as  though  the  words 
"after  payment  of  two  annual  premiums" 
were  written  into  each  prescription  of  the 
agreements.  In  other  words,  it  is  contended 
that  this  court  should  so  interpret  and  read 
that  section  that  those  words  would  be  added 
to  it.  "Courts  do  not  sit  to  say  what  the 
law  ought  to  be,  but  it  is  their  duty  to  de- 
clare the  law  as  they  find  it,  leaving  its  wis- 
dom and  policy  to  the  legislature."  In  the 
exercise  of  our  judicial  power,  it  is  our  duty 
to  so  interpret  the  law  as  to  make  it  har- 
monize with  the  intent  of  the  lawmakers; 
but  we  are  limited,  even  in  the  application 
of  this  principle,  to  a  judicial  interpretation, 
which  by  no  means  contemplates  the  power 
to  amend  the  law  as  handed  us  for  oonstruc- 
^2  L.  R.  A. 


tion.  This  section  is  not  ambiguous.  It  is 
simj^y  to  be  construed  as  meaning  what  it 
says.  Parties  are  not  compelled  to  contract 
under  its  provisions,  but^  if  they  do,  the  lia- 
bilities are  to  be  determined  from  giving  the 
terms  of  the  statute  their  ordinary  and  fa- 
miliar signification  and  import. 

It  is  next  insisted  that  this  policy  does  not 
fall  within  the  body  of  §  5659,  so  as  to  ren- 
der inapplicable  the  three  pre<^ing  sections 
referred  to,  for  the  reason  that  the  New  York 
statute  does  not  contain  the  necessary  pro- 
visions to  bring  it  within  the  purview  of  the 
requirements  of  %  5859 ;  and  it  is  also  urged 
that  the  policy  does  not  contain  the  required 
agreements  in  respect  to  surrender  value, 
temporary  or  paid-up  insurance,  upon  de- 
fault being  made  in  the  payment  of  premi- 
ums. Will  say,  in  respect  to  such  conteu- 
ti(m,  that  we  have  carefully  examined  the 
policy  and  the  law  of  New  York,  as  admitted 
in  the  stipulation,  and  from  such  examina- 
tion we  have  reached  the  conclusion  that 
both  the  law  of  New  York  and  the  policy 
sued  upon  contain  all  the  necessary  provi- 
sions to  bring  this  policy  within  the  body  of 
§  5859,  and  render  inapplicable  to  it  the 
three  preceding  sections  (5856,  5857,  and 
5858),  except  so  far  as  the  proviso  makes  § 
5856  applicable.  It  will  be  observed  that  f 
5859,  in  its  requirements  of  what  the  other 
states  shall  prescribe,  and  as  to  the  agreement 
in  respect  thereto  to  be  inserted  in  the  policy, 
uses  the  terms  disjunctively;  that  is  to  say, 
it  provides  that  the  foreign  companies  doing 
business  in  this  state  shall  "prescribe  a  sur- 
render value  or  paid-up  or  temporary  insur- 
ance, in  case  of  default  of  payment  of  pre- 
miums." It  is  apparent,  under  the  require- 
ments of  that  section,  that,  if  the  law  of  the 
foreign  state  and  the  policy  provided  for 
either  of  the  methods  of  insurance  upon  de- 
fault in  the  payment  of  premiums,  it  was  a 
substantial  compliance  with  that  section. 
It  will  be  noted,  by  reference  to  the  law  of 
New  York  and  to  the  terms  of  the  policy, 
that  provision  wus  made  for  paid-up  insur- 
ance, as  well  as  temporary  insurance.  The 
fact  that  the  policy  made  it  optional  with 
the  insured,  as  to  the  character  of  insurance 
he  would  accept,  did  not  place  it  outside  the 
bounds  of  that  section. 

This  brings  us  to  the  last  contention  of  ap- 
pellants; that  is,  that,  even  if  the  policy 
does  fall  within  §  5859,  the  proviso  entitles 
plaintiffs  to  recover  the  full  face  of  the  pol- 
icy under  the  provisions  of  §  5856.  We  are 
unable  to  reach  the  conclusion  that  the  leg- 
islature, by  the  proviso  in  §  5859,  undertook 
to  destroy  the  force  and  effect  of  the  body 
of  the  act.  If  the  policy  in  suit  falls  within 
the  provisions  of  the  body  of  the  act  of  f 
5859,  then  §  5856,  by  the  express  terms  of 
the  statute,  is  not  applicable;  but  appellants 
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insist  on  the  proviso,  which  says:  "Pro- 
vided, that  in  no  instance  shall  a  policy  be 
forfeited  for  nonpayment  of  premiums  after 
the  payment  jof  three  annual  premiums  there- 
on; but  in  all  instances  where  three  annual 
premiums  shall  have  been  paid  on  a  policy 
of  insurance,  the  holder  of  such  policy  shall 
be  entitled  to  paid-up  insurance,  the  net 
value  of  which  shall  be  equal  to  that  pro- 
vided for  in  §  o8f  6  of  this  article."  It  is 
clear  that,  if  the  legislature  intended  to 
destroy  the  force  and  power  of  the  body  of 
the  act  of  §  5859,  it  would  have  used  terms 
which  would  more  clearly  indicate  such  in- 
tent than  are  used  in  such  proviso.  If  such 
was  the  intention,  it  could  have  avoided  all 
confusion  by  simply  saying  that,  in  cases 
where  three  annual  premiums  are  paid  and 
defiault  is  made,  then  the  holder  of  the  policy 
shall  be  entitled  to  such  character  of  insur- 
ance as  is  provided  by  §  5856.  Instead,  we 
have  in  the  proviso,  where  three  annual  pay- 
ments are  made,  the  holder  of  the  policy  is 
entitled  to  "paid-up  insurance,  the  net  value 
of  which  shall  be  equal  to  that  provided  for 
in  S  5856."  It  will  be  noted  that  §  5856  pro- 
vides how  the  net  value  of  the  policy  shall 
be  computed  when  the  premium  becomes  due 
and  is  not  paid.  It  says:  "The  net  value  of 
the  policy,  when  the  premium  becomes  due 
and  is  not  paid,  shall  be  computed  upon  the 
American  experience  table  of  mortality,  with 
4)  per  cent  interest  per  annum,  and  after 
deducting  from  three  fourths  of  such  net 
value  any  notes  or  other  indebtedness  to  the 
company,  given  on  account  of  past  premium 
payments  on  said  policy  issued  to  the  in- 
sured, which  indebtedness  shall  then  be  can- 
celed, the  balance  shall  be  taken  as  a  net 
single  premium  for  temporary  insurance  for 
the  full  amount  written  in  the  policy,  and 
the  term  for  which  such  temporary  insurance 
shall  be  in  force  shall  be  determined  by  the 
age  of  the  person  whose  life  is  insured  at 
the  time  of  default  of  premium  and  the  as- 
sumption of  mortality  and  interest  afore- 
said." Here  we  have  provided  for,  in  ex- 
press terms,  temporary  insurance  for  the 
full  amount  written  in  the  policy;  and  it  is 
insisted  and  very  ably  argued  that  this  is 
the  character  of  insurance  intended  by  the 
term  "paid-up  insurance,"  in  the  proviso  of 
§  5859.  We  are  unable  to  agree  to  this  con- 
tention. It  must  be  admitted  that  the 
science  of  life  insurance  is  in  an  advanced 
state  in  this  country,  and  in  the  manage- 
ment of  the  immense  increased  business, — in 
fact,  in  conducting  any  business  involving 
the  application  of  thorough  business  princi- 
ples— certain  terms  are  used,  as  applying  to 
certain  subdivisions  of  the  business.  We 
find  upon  the  subject  now  before  us  that  not 
only  individuals,  but,  as  well,  legislatures 
and  courts,  have  recognized  the  application 
62  L.  R.  A. 


of  certain  terms  to  spedal  classes  of  the  busi- 
ness transaction.  An  examination  of  the 
laws  of  Missouri  will  demonstrate  that  the 
legislature  keeps  clearly  the  distinction  be- 
tween paid-up  insurance  and  temporary  and 
extended  insurance.  The  very  term  "paid-up 
insurance"  conveys  the  meaning  that  no 
more  payments  are  required,  and  we  are  of 
the  opinion  that,  when  the  legislature  is 
dealing  with  the  subject  of  life  insurance, 
and  uses  the  term  "paid-up  insurance,"  it 
means  an  insurance  for  life,  fully  paid  up. 
Section  5857,  Rev.  Stat.  1889,  recognizes 
very  clearly  the  distinction  between  paid-up 
insurance  and  extended  insurance.  Upon 
that  subject  it  provides:  "At  any  time 
after  the  payment  of  two  or  more  full  annual 
premiums,  and  not  later  than  sixty  days 
from  the  beginning  of  the  extended  insurance 
provided  in  the  preceding  section,  the  legal 
holder  of  the  policy  may  demand  of  the  com- 
pany, and  the  company  shall  issue,  its  paid- 
up  policy,  which,  in  case  of  an  ordinary  life 
policy,  shall  be  for  such  an  amount  as  the 
net  value  of  the  original  policy  at  the  age 
and  date  of  lapse,  computed  according  to  the 
actuaries'  or  combined  experience  table  of 
mortality,  with  interest  at  the  rate  of  4  per 
cent  per  annum,  without  deduction  of  in- 
debtedness on  account  of  said  policy,  will 
purchase,  applied  as  a  single  premitmi  upon 
the  table  rates  of  the  company."  In  the  case 
of  Cravens  v.  Nett>  York  L.  Ina.  Co,  148  Mo. 
583,  53  L.  R.  A.  305,  50  S.  W.  519,  the  court 
fully  recognizes  the  distinction  heretofore 
mentioned.  Burgess,  J.,  in  that  case,  says: 
'*This  section,  we  think,  has  reference  solely 
to  paid-up  policies,  and  gives  the  holder  of 
a  policy  who  is  entitled  to  extended  insur- 
ance under  §  5983  the  right  to  compel  the 
company,  within  a  limited  time  from  the  be- 
ginning of  such  extended  insurance,  to  con- 
vert the  extended  insurance  into  a  paid-up 
policy  of  a  prescribed  value,  it  he  so  desire." 
The  very  terms  of  the  section  under  discus- 
sion (§  5859)  make  the  distinction,  in  its 
requirement  of  the  foreign  state  "to  prescribe 
paid-up  or  temporary  insurance."  It  be- 
comes more  apparent  that  the  term  "paid-up 
insurance,"  as  used  in  the  proviso,  was  not 
intended  to  refer  to  temporary  insurance,  as 
mentioned  in  §  5856,  when  we  look  at  the 
amendment  of  §  5859,  as  contained  in  § 
7900,  Rev.  Stat.  1899,  which  provides:  "Sec. 
7900.  The  three  preceding  sections  shall  not 
be  applicable  in  the  following  cases,  to  wit: 
If  the  policy  shall  contain  a  provision  for  an 
unconditional  surrender  value,  at  least  equal 
to  the  net  single  premium,  for  the  temporary 
insurance  provided  for  hereinbefore,  or  for 
the  unconditional  commutation  of  the 
policy  for  nonforfeitable  paid-up  insurance, 
or  if  the  legal  holder  of  the  policy  shall.^ 
within  sixty  days  after  default  of  premiui^lg 
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surrender  the  policy  and  acoept  from  the 
company  another  form  of  policy,  or  if  the 
policy  shall  be  surrendered  to  the  company 
for  a  consideration  adequate  in  the  judgm^it 
of  the  legal  holder  thereof,  then,  and  in  any 
of  the  foregoing  cases,  this  article  shall  not 
be  applicable :  Provided,  that  in  no  instance 
shall  a  poli<*y  be  forfeited  for  nonpayment  of 
premiums  after  the  payment  of  three  annual 
premiums  thereon;  but  in  all  instances  where 
three  annual  premiums  shall  have  been  paid 
on  a  policy  of  insurance,  the  holder  of  such 
policy  shall  be  entitled  to  paid-up  or  extended 
insurance,  the  net  value  of  which  shall  be 
equal  to  that  provided  for  in  this  article." 
It  will  be  specially  noted  that  the  contrast 
is  maintained  all  through  the  section  be- 
tween temporary  and  paid-up  insurance,  and 
Anally  this  is  emphasized  in  the  proviso, 
which  provides  for  "paid-up  or  extended  in- 
surance, the  net  value  of  which  shall  be 
equal  to  that  provided  for  in  this  article." 

It  is  urged  that  "paid-up  insurance,"  as 
used  in  the  proviso  of  §  5859,  should  be  con- 
strued to  mean  "paid-up  temporary  insur- 
ance." To  give  it  this  construction  would 
simply  require  judicial  legislation  by  amend- 
ing the  section  in  that  respect,  and,  in  order 
to  make  it  fully  fall  within  the  provisions  of 
§  5850,  we  would  be  required  to  make  the 
additional  amendment;  that  is  to  say,  "paid- 
up  temporary  insurance,  for  the  full  amount 
written  in  the  policy."  This  amendment  by 
judicial  construction  we  are  not  willing  to 
add  to  the  proviso  of  §  5859.  We  take  it 
that  the  ivords  in  the  proviso,  "the  net  value 
of  which  shall  be  equal  to  that  provided  for 
in  §  5856,"  have  reference  solely  to  the  com- 
putation of  the  net  value  of  the  policy,  so  as 
to  ascertain  the  amount  of  paid-up  insurance 
which  can  be  bought.  In  other  words,  that 
reference  to  §  5856  in  the  proviso  means  that 
you  shall  compute  the  net  value  of  the  pol- 
icy, in  accordjince  with  the  provisions  of  § 
5856,  but  it  does  not  mean  that  the  result  of 
such  computation  shall  purchaaei  temporary 
insurance  for  the  full  amount  written  in  the 
policy.  If  it  had  been  so  intended,  it  would 
have  so  stated,  and  would  not  have  used  the 
term  "paid-up  insurance,"  which  has  such  a 
well-understood  meaning  under  the  laws  of 


this  state,  as  well  as  nearly  erery  other  state 
in  the  Union. 

It  is  insisted  that  the  terms  in  the  proviso 
cannot  refer  to  computation  of  the  net  value, 
as  provided  in  §  585 G,  alone,  for  the  reason, 
it  is  urged,  that  the  computation  under  that 
section  cannot  be  made  applicable  to  paid-up 
insurance  for  life  as  mentioned  in  the  pro- 
viso. If  a  computation  can  be  made,  so  as 
to  invest  the  result  in  temporary  insurance, 
the  same  calculation  will  produce  the  same 
result  to  invest  in  paid-up  insurance.  It 
will  not  answer  the  conclusion  reached  as  to 
this  policy  to  say  that  this  construction  is 
unfavorable  to  the  policy  holder.  We  are  not 
prepared  to  say  as  to  which  construction 
would  be  most  beneficial  to  the  insured.  The 
terms  of  the  statute,  and  not  the  interests 
of  either  party,  must  control  in  the  construc- 
tion. We  will  say,  however,  that,  while  in 
this  particular  case  it  may  operate  unfavor- 
ably to  the  insured,  had  he  lived  beyond  the 
period  to  which  his  temporary  insurance, 
contended  for,  extended,  and  then  been  un- 
able to  further  pay  the  premiums,  his  tem- 
porary insurance,  even  for  the  full  amount 
of  the  policy,  would  be  of  little  benefit  to 
him. 

The  adjudications  upon  insurance  policies, 
even  as  numerous  as  they  are,  shed  but  lit- 
tle light  upon  the  construction  and  applica- 
tion of  this  comparatively  new  statute; 
hence  we  have  been  left  to  apply  to  the  terms 
of  the  statute  under  discussion  the  common 
and  approved  use  of  such  terms. 

We  have  reached  the  conclusion  that  ^e 
policy  upon  which  this  suit  is  based  falls 
within  the  provisions  of  §  5859,  Laws  1895, 
p.  197,  and  that  §  5856,  Rev.  SUt.  1889,  is 
inapplicable,  except  so  far  as  the  proviso  in 
said  section  renders  its  application  necessary 
in  the  computation  of  the  amount  to  be  ap- 
plied to  the  payment  of  paid-up  insurance. 

With  these  views,  we  are  of  the  opinion 
there  was  no  error  in  the  judgment  by  the 
trial  court,  and  that  the  learned  trial  judge 
correctly  interpreted  the  law,  as  applicable 
to  this  case,  in  his  written  opinion,  and  the 
judgment  viill  &e  affirmed. 

All  concur. 


GEORGIA  SUPREME  COURT. 


Frank  D.  AIKEN,  Admr.,    etc.,    of  M.  P. 
King,  Deceased,  Pljf,  in  Err,, 

V. 

SOUTHERN   RAILWAY   COMPANY. 

( Ga ) 

*1.  "Wltile  a  basbamd  may  make  wltli  a 

*Headnote8  by  Cobb,  J. 


railvray   company   a   eontraet    for  the 

safe  carriage  of  his  wife,  the  law  will  not 
Imply  such  a  contract  from  the  mere  pur- 
chEBe  of  an  ordinary  ticket  by  the  husband 
for  the  wife.  In  such  a  case  the  law  raises 
an  Implied  contract  for  safe  carriage  in  favor 
of  the  wife  only. 
2.  Conatraliig:  the  petition  in  tlie  pres- 
ent   ca«e   mo«t   mtvowtgly   avalnst   the 


Note. — ^As    to   husband's    rlfrht   to   maintain    yllle,  St.  A.  ft  H. 
action  for  loss  of  wife's  baggage,  see  Jackson- 1  L.  B.  A.  487. 
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Vl«a4«r»  It  simply  alleged  that  the  huaband 
had  purchased  an  ordinary  ticket  tor  the 
wife,  and  did  not  set  np  that  there  was  any 
other  contract  than  one  which  would  result 
from  the  purchase  of  such  a  ticket. 

(May  30,  1908.) 

1j>  RROR  to  the  City  Court  for  Polk  Coun- 
-^  ty  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
for  alleged  breach  of  carriage  contract.  Af- 
finmed. 

The  facts  are  stated  in  the  opinion. 

Bie^ars,  Bmui  A  Trawlek,  for  plaintiff 
in  error: 

The  contract  is  of  a  dual  character:  (a) 
A  contract  was  made  with  Mr.  King  safely 
to  carry  and  land  his  wife  at  Rockmart,  on 
a.  -consideration  in  money  received  from  him ; 
(b)  a  contract,  implied  by  law,  arose  with 
Mrs.  King,  safely  to  so  transport  and  land 
her. 

Either  of  these  parties  could  sue  if  the 
contract  waa  broken  with  him  or  her,  and 
had  a  choice  between  a  suit  in  tort  and  a 
suit  in  contract. 

Pollock,  Torts,  p.  652;  Patterson  v.  Au- 
gusta d  8.  R.  Co.  04  Ga.  141,  21  S.  E.  283. 

The  acutal  contract  was  made  with  the 
husband.  The  contract  with  the  wife  was 
implied  by  law,  on  reasons  of  public  policy. 

Webb's  Pollock,  Torts,  p.  667,  note  A. 

The  damages  to  the  husband  from  the 
breach  of  the  contract  make  a  chose  in  ac- 
tion, and  go  as  personalty  to  his  adminis- 
trator. 

Hines  v.  Johnston,  95  6a.  629,  23  S.  E. 
470;  Ga.  Code,  pp.  3458,  3070,  3072,  3076. 

The  service  and  labor  of  the  wife  during 
coverture  are  the  property  of  her  husband, 
he  being  liable  for  her  support;  and,  on  his 
death,  they  belong  to  his  estate,  and  the 
wife  cannot  recover  therefor. 

Presoott  V.  Broum,  23  Me.  305,  39  Am. 
Dec.  623;  Scotton  v.  Mann,  89  Ind.  404; 
Jacksonville,  8t,  A,  d  H,  River  R.  Co.  v. 
Mitchell,  32  Fla.  77,  21  L.  R.  A.  487,  13  So. 
673;  Leicis  v.  Atlanta,  77  Ga.  756. 

Messrs.  Shumate  dt  Maddoz  and 
Fielder  Sc  Avlt,  for  defendant  in  error: 

There  could  not  be  a  contract  for  safe  car- 
riage between  the  railway  company  and  two 
parties,  the  passenger  and  the  person  who 
paid  for  the  tickets. 

The  right  to  recover  for  an  alleged  injury 
to  the  wife  was  a  personal  action,  and,  the 
husband  having  failed  to  commence  this  ac- 
tion during  the  eighteen  months  he  lived 
after  the  accident,  the  right  of  action  died 
with  him,  and  did  not  survive  to  his  admin- 
istrator. 

Braicner  v,  Sterdevant,  9  Ga.  69 ;  Frazier 
v.  Georgia  R.  d  Bkg,.  Co.  101  Ga.  77,  28  S. 
62  L.  R.  A 


£.  662 ;  Thompson  ▼.  Central  R.  Co.  60  Ga. 
120. 

As  tort  is  the  natural  foundation  of  an 
action,  a  declaration  will  be  construed  to 
be  in  tort  unless  it  clearly  appears  that 
the  suit  is  on  contract. 

Whittenton  Mfg.  Co.  v.  Memphis  d  O. 
River  Packet  Co.  21  Fed.  896. 

C»1i1i,  J.,  delivered  the  opinion  of  the 
court: 

Aiken,  as  administrator  of  King,  brought 
suit  against  the  Southern  Railway  Com- 
pany on  January  20,  1902,  alleging  that 
King  was  the  husband  of  Eugenia  King,  and 
that  on  the  15th  of  September,  1897,  King, 
"desiring  to  go  with  his  wife  and  other 
members  of  his  family  to  Cedartown,  Geor- 
gia, upon  a  visit,  contracted  with  the  said 
Southern  Railway  Company,  through  its 
ticket  agent  at  Brunswick,  Georgia,  to  be 
carried,  together  with  his  wife,  from  Bruns- 
wick, Georgia,  to  Rockmart,  Georgia,  in  said 
county  of  Polk,  and  that  his  wife  and  him- 
self should  be  safely  transported  by  said 
defendant  and  landed  safely  at  Rockmart, 
Georgia;  and  he  purchased  from  the  said 
defendant,  through  its  said  agent  at  Bruns- 
wick, a  ticket  for  himself  and  a  ticket  for 
his  wife,  and  a  ticket  for  the  other  members 
of  his  family,  paying  for  said  ticket  for  his 
wife,  as  w^l  as  for  the  others,  the  usual 
passenger  fare  from  Brunswick,  Georgia,  to 
Rockmart,  Georgia."  It  was  further  alleged 
that,  "in  consideration  of  said  price  paid 
for  said  ticket  for  Mrs.  Eugenia  King  by 
her  husband  the  defendant  lindertook  and 
promised  to  convey  her  from  Brunswick,  Geor- 
gia, to  Rockmart,  Georgia,  and  to  afford  her 
oil  reasonable  and  proper  opportunities 
safely  to  alight  from  the  train."  The  peti- 
tion then  avers,  in  substance,  that  after 
purchasing  the  tickets,  and  making  the  con- 
tract with  the  defendant.  King  and  his  wife 
and  the  other  members  of  his  family  en- 
tered the  train  of  the  defendant  at  Bruns- 
wick, and  surrendered  their  tickets  to  the 
conductor;  that  they  were  safely  conveyed 
until  they  reached  the  town  of  Rockmart, 
when  Mrs.  King  received  painful  and  se- 
rious injuries  as  a  result  of  the  negligent 
jerking  of  the  train  while  she  was  attempt- 
ing to  alight  therefrom.  The  petition  sets 
forth  in  detail  the  circumstances  under 
which  she  was  injured,  and  the  extent  of 
her  injuries.  The  value  of  her  services  are 
set  forth,  and  also  various  items  of  expense 
which  her  husband  incurred  by  reason  of 
the  accident.  A  general  demurrer  to  the  pe- 
tition was  sustained,  and  the  plaintiff  ex- 
cepted. 

Where  a  person  mokes  a  contract  with  :- 
railway  company  engaged  in  the  business  of 
a  common  carrier  to  be  transported  from 
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one  point  to  another  along  ita  line  of  road, 
and  he  is  injured  by  the  negligence  of  the 
carrier,  he  has  two  remedies, — one  an  ac- 
tion for  a  breach  of  the  contract,  and  the 
other  an  action  on  the  case  for  the  wrong; 
and  he  may  elect  which  of  the  remedies  he 
will  pursue.  Patterson  v.  Augusta  d  8.  R. 
Co.  94  Ga.  140,  21  S.  E.  283.  See  also  Civ. 
Code  1896,  I  3811.  "Tort  is  the  natural 
and  habitual  foiudation  of  the  action  for 
the  breach  of  the  ordinary  contract  of  car- 
riage, and  the  declaration  will  be  so  con- 
strued, unless  the. facts  of  the  case  clearly 
show  that  the  plaintiff  has  elected  to  sue 
on  the  contract."  Whittenton  Mfg.  Co.  v. 
Memphis  d  0.  River  Packet  Co.  21  Fed. 
896.  When  the  petition  in  the  present  case 
is  construed  as  a  whole,  we  think  it  suffi- 
ciently appears  that  the  purpose  of  the 
pleader  was  to  bring  an  action  on  the  al- 
leged contract  of  carriage.  So  construing 
it,  it  is  to  be  determined  whether  it  sets 
forth  a  cause  of  action.  Does  it  sufficient- 
ly appear  that  the  railway  company  entered 
into  a  contract  with  King  for  the  safe 
transportation  of  his  wife?  It  is  alleged  in 
terms  that  King  contracted  with  the  rail- 
way company,  but  the  manner  in  which  the 
contract  was  made  is  also  set  forth,  and 
from  this  it  is  apparent  that  King  made  no 
other  contract  than  one  which  would  arise 
from  the  mere  purchase  of  an  ordinary  tick- 
et for  his  wife.  The  question,  therefore, 
arises  whether,  when  one  purchases  such  a 
ticket  from  a  railway  company  for  the  use 
of  another,  and  there  are  no  other  transac- 
tions or  negotiations  between  the  purchaser 
and  the  company,  the  contract  of  carriage  is 
made  with  the  purchaser  of  the  ticket,  or 
with  the  one  who  uses  the  ticket  as  evidence 
of  a  right  to  passage.  While  there  has  been 
some  difference  of  opinion  as  to  whether  a 
railroad  ticket  constitutes  a  contract,  by  the 
great  weight  of  authority  "the  ordinary  tick- 
et is  not  a  contract,  but  is  evidence  of  the 
right  to  transportation  furnished  to  the  pas- 
senger in  consequence  of  a  contract  to 
carry,  and  intended  to  enable  the  pas- 
senger to  secure  transportation,  under 
the  rules  and  regulations  of  the  car- 
rier in  performance  of  such  contract."  6 
Cyc.  Law  &  Proc.  570.  See  also  25  Am.  & 
Eng.  Enc.  Law,  p.  1074;  1  Fetter,  Carr. 
Pass.  §  275;  Quimhy  v.  Vanderhilt,  17  N. 
Y.  306,  72  Am.  Dec.  469;  McClain's  Cas.  on 
Carr.  67,  222,  663,  682.  In  Boyd  v.  Spen- 
cer, 103  Ga.  828,  30  S.  E.  841,  this  lan- 
guage was  used:  "A  ticket  issued  to  a 
passenger  by  a  common  carrier  does  not 
constitute  the  contract  between  the  parties 
unless  made  so  by  express  agreement.  It  is 
in  the  nature  of  a  receipt  for  the  passage 
money,  and  is  generally  only  a  token,  the 
purpose  of  which  is  to  enable  the  carrier  to 
62  L.  R.  A. 


recognize  the  bearer  as  the  person  entitled 
to  be  carried.  .4ny  other  system  by  which 
the  business  of  the  carrier  would  be  equal- 
ly facilitated  would  answer  the  same  pur- 
pose aa  the  ticket  system."  See  also  South- 
ern R.  Co.  v.  Watson,  110  Ga.  691,  36  S. 
£.  209.  There  is  nothing  alleged  in  the  pe- 
tition as  to  the  character  of  the  ticket  pur- 
chased by  King  for  his  wife,  and  it  is  to 
be  presumed  that  it  was  the  ordinary  ticket 
indicating  the  points  betwe^i  which  the 
passenger  was  to  be  transported.  When 
one  purchases  an  ordinary  ticket  from  the 
ticket  agent  of  a  railway  cmnpany,  and 
there  is  no  other  communication  between 
the  purchaser  and  the  company  than  the 
application  to  the  ticket  agent  for  the  tick- 
et, the  delivery  of  the  ticket,  and  the  pay- 
ment of  the  price,  the  railway  company,  by 
the  delivery  of  the  tidcet  under  such  cir- 
cumstances, undertakes  to  safely  transport 
and  carry  any  person  who  may  enter  ita 
cars  as  a  passenger  having  possession  of 
such  ticket.  In  the  absence  of  some  ex- 
press agreement  to  the  contrary,  this  is  the 
undertaking  of  the  company.  If  the  pur- 
chaser himself  becomes  the  passenger,  he 
has  a  right  to  rely  upon  the  implied  con- 
tract of  safe  transportation.  On  the  other 
hand,  if  he  does  not  become  the  passenger, 
but  delivers  the  ticket  to  someone  else, 
either  for  a  valuable  consideration  or  gratu- 
itously, the  implied  obligation  on  the  part 
of  the  railway  company  to  safely  trans- 
port arises  in  favor  of  him  who  presents 
himself  as  a  passenger  and  tenders  the 
ticket  as  evidence  of  his  right  to  passage. 
In  other  words,  in  such  a  case  the  contract 
entered  into  by  the  railway  company  at  the 
time  the  ticket  is  delivered  is  simply  a  con- 
tract safely  to  transport  whoever  may  pre- 
sent himself  as  a  passenger  holding  the 
ticket.  We  do  not  mean  to  hold  that  a  hus- 
band might  not  make  an  express  contract 
with  a  railway  company  for  the  safe  trans- 
portation of  his  wife;  but  it  would  eeem 
that,  where  such  a  contract  was  claimed, 
it  would  be  incumbent  upon  the  person  set- 
ting it  up  to  show  that  the  agent  with 
whom  it  was  made  had  authority  to  do  so. 
What  we  do  mean  to  hold  is  that  the  mere 
purchase  of  an  ordinary  ticket  by  a  hus- 
band for  his  wife,  even  though  he  pays  for 
it,  does  not  constitute  a  contract  between 
the  purchaser  and  the  company  for  the  safe 
transportation  of  the  wife,  but  the  implied 
contract  for  safe  passage  which  the  law, 
raises  irom  the  purchase  of  the  ticket  is 
in  favor  of  the  wife,  and  in  her  behalf 
alone  can  an  action  be  maintained  for  its 
breach.  Of  course,  we  do  not  mean  to  hold 
that  where  a  railroad  company  has  under- 
taken to  safely  carry  a  wife,  or  child,  or 
servant,  the  huftband,  or  father,  or  maater 
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may  not,  in  an  action  of  tort,  re- 
cover any  damages  he  sustained  on  account 
of  injuries  received  by  the  wife,  child,  or 
servant  iu  consequence  of  the  negligence  of 
the  carrier.  The  recovery  in  such  a  case  is 
for  the  injury  to  the  husband,  father,  or 
master  on  account  of  the  tort,  and  not  for 
the  breach  of  any  implied  contract  which 
the  law  raises  in  his  favor.  The  only  case 
cailed  to  our  attention  which  seems  to  be 
at  all  in  conflict  with  what  is  above  laid 
down  is  the  case  of  Jacksonvilley  8t,  A.  d  H, 
River  R.  Co.  v.  Mitchell,  32  Fla.  77,  21  L. 
R.  A.  487,  13  So.  673.  In  that  case  it  was 
held  that  a  husband  traveling  with  his 
wife,  where  he  purchased  tickets  for  himself 
and  his  wife,  and  had  his  own  and  her  bag- 


gage checked  to  the  point  of  destination, 
might  sue  the  company  in  his  own  name  for 
the  loss  of  the  wife's  trunk  containing  her 
wearing  apparel  and  that  of  her  child.  It 
seems,  though,  that  this  decision  was  put 
upon  the  special  ownership  which  the  hus- 
band had  in  the  property  of  his  wife, 
which  was  intrusted  to  his  care;  that  is, 
not  so  much  upon  the  ticket  which  he  had 
bought  for  his  wife,  but  upon  that  which 
he  had  purchased  for  himself.  If  the  case 
eannot  be  distinguished  upon  the  ground 
stated,  it  seems  to  us  to  be  manifestly  im- 
sound.  See,  in  this  connection,  2  Fetter, 
Carr.  Pass,  i  644. 
Judgment  affirmed  hy  five  Juatioes, 
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SOUTHERN  EXPRESS    COMPANY,    Plff. 
in  Err,, 

V. 

Max  GOLDBERG. 

( .Va ) 

A     vtate    cannot    llx    the    rates    to    be 
eltarved  by  an  interstate  carrier    for 

the  carriage  within  the  state  of  a  shipment 
which  is  delivered  to  the  carrier  at  a  point 
in  another  state. 

(June  25,  1003.) 

ERROR  fo  the  Corporation  Court  of  Rad- 
ford to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  a 
statutory  penalty  for  charging  excessive 
transportation  rates.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Johnson,  for  plaintiff  in 
error: 

Those  subjects  of  commerce  which  are  na- 
tional in  their  character,  admitting  of  only 
one  uniform  system  or  plan  of  regulation, 
are  exclusively  under  the  control  of  Con- 
gress, whether  Congress  has  legislated  or 
not. 

Qihhofta  V.  Ogden,  0  Wheat.  1,  6  L.  ed. 
23;  Western  V.  Teleg.  Co.  v.  Tyler,  90  Va. 
299,  4  Inters.  Com.  Rep.  481,  18  S.  E.  280. 

Carrying  freight  and  packages  by  an  ex- 
press company  from  one  state  to  another  is 
interstate  commerce. 

Lottery  Case,  188  U.  S.  321,  47  L.  ed.  492, 


NoTK. — ^As  to  state  power  to  rejfulate  freights 
and  fares,  including  freight  on  interstate  ship- 
ments, see  also  note  to  St  Louis  &  8.  F.  R.  Co. 
V.  Gill,  11  L.  R.  A.  452;  also  Mobile  &  O.  R. 
Co.  V.  Dismukes,  17  L.  K.  A.  113.  and  Burling- 
ton, C.  R.  &  N.  R.  Co.  V.  Dey,  12  L.  R.  A.  436, 
and  note. 
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23  Sup.  Ct.  Rep.  321 ;  Pacific  Coast  8.  8.  Co. 
V.  Railroad  Comrs.  9  Sawy.  253,  18  Fed.  11. 

When  the  law  says  that  a  failure  to  re- 
fund an  excessive  charge  shall  subject  the 
carrier  to  a  penalty,  it  undertakes  to  pre- 
scribe a  rule  by  which  the  commerce  be- 
tween this  state  and  another  shall  be  con- 
ducted, and  this  power  rests  alone  with 
Congress. 

Hall  V.  De  Cuir,  95  U.  S.  485,  24  L.  ed. 
547;  Wahask,  8t.  L.  d  P.  R.  Co.  v.  Illinois, 
118  U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Western  V.  Tel- 
eg. Co.  V.  Tyler,  90  Va.  297,  4  Inters.  Com. 
Rep.  481,  18  S.  E.  280;  Western  U.  Teleg. 
Co.  V,  Powell,  94  Va.  268,  26  S.  E.  828; 
Western  U.  Teleg.  Co.  v.  James,  162  U:  S. 
660,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  934; 
Western  U.  Teleg.  Co.  v.  Reynolds,  100  Va. 
459,  41  S.  E.  856. 

Where  the  power  of  Congress  is  exclusive, 
its  failure  to  act  is  not  to  be  interpreted 
that  the  states  may  do  so. 

Gloucester  Fei^y  Co.  v.  Pennsylvania,  114 
U.  S.  190,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826 ;  Wabash,  8t.  L.  d 
P.  R.  Co.  y.  Illinois,  118  U.  S.  557,  30  L.  ed. 
244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;  Rohhins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  46,  7  Sup.  Ct.  Rep.  592;  Philadelphia  d 
8.  Mail  8.  8.  Co.  v.  Pennsylvania,  122  IT.  S. 
326,  30  L.  ed.  1200,  7  Sup.  Ct.  Rep. 
1118;  Leisy  v.  Hardin,  135  IT.  S.  109,  34  L. 
ed.  132,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

Messrs.  Iiongley  ft  Jordan,  for  defend- 
ant in  error: 

The  states  have  authority  unless  it  is  ex- 
pressly taken  away  from  them  i>y  the  Con- 
stitution. Digitized  by  VjOOQIC 
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When  it  becomes  necesaaiy  for  its  self- 
protection,  it  may  interfere  with  the  instru- 
ment of  commerce  and  protect  the  property 
of  its  citizens  from  extortion,  although  it 
incidentally  touches  interstate  commerce. 

Hannibal  d  8t.  J.  R.  Co,  v.  Euaen,  95  U. 
S.  472,  24  L.  ed.  530;  Plumley  v.  Maasachu- 
setts,  155  U.  S.  461,  39  L.  ed  223,  5  Inters. 
Com.  Rep.  590,  15  Sup.  Ct.  Rep.  154. 

There  was  an  overcharge  of  60  cents  for 
the  whole  distance,  or  37i  cents  for  the 
part  of  it  in  Virginia.  It  is  this  overcharge 
within  the  state  of  Virginia,  and  the  fail- 
ure within  the  state  of  Virginia  of  a  Vir- 
ginia corporation  to  refund  it  to  a  citizen 
of  Virginia  at  the  place  of  payment  in  Vir- 
ginia within  ten  days  after  demand,  which 
is  the  question  at  issue  in  the  case. 

People  V.  Wabash,  8t.  L,  d  P.  R,  Oo.  104 
111.  476;  Stetcart  v.  Comer,  100  Ga.  754,  28 
S.  E.  461;  Western  U.  Teleg.  Co.  v.  Tyler, 
90  Va.  297,  4  Inters.  Com.  Rep.  481,  18  S. 
E.  280:  Southern  Exp.  Co.  v.  Com.  92  Va. 
59,  41  L.  R.  A.  436,  22  S.  E.  809;  Norfolk 
d  W.  R.  Co.  V.  Com.  93  Va.  749,  34  L.  R. 
A.  105,  24  S.  E.  837. 

Harriflon,  J.,  delivered  the  opinion  of  the 
court : 

The  Es  Camillo  Cigar  Factory  placed  in 
the  otlice  of  Adams  Express  Company  in 
the  city  of  Philadelphia,  Pennsylvania,  a 
package  of  cigars,  weighing  16  pounds,  to 
be  shipped  to  Max  Goldberg,  at  East  Rad- 
ford. Virginia.  Upon  this  package  the 
charges  demanded  by  the  company,  amount- 
ing to  60  cents,  were  prepaid  by  the  cigar 
factory.  The  Southern  Express  Company, 
having  traffic  arrangements  with  Adams  Ex- 
press company,  received  the  package  at  Ha- 
gerstown,  Maryland,  for  transportation  to 
its  destination.  When  the  shipment  reached 
the  office  of  the  plaintiff  in  error  at  East 
Radford,  that  company  demanded  80  cents 
as  the  terms  upon  which  it  would  be  deliv- 
ered to  the  consignee.'  This  latter  charge  was 
paid  under  protest  by  the  defendant  in  er- 
ror. 

It  appears  that  the  correct  charge,  accord- 
ing to  the  rates  of  the  express  company, 
for  transporting  th^  package  from  Philad^- 
phia  to  East  Radford,  was  80  cents,  and 
that  the  error  of  charging  only  60  cents, 
and  failing  to  mark  the  package  "Prepaid," 
occurred  in  the  office  of  the  company  at 
Philadelphia;  the  waybill  calling  for  the 
collection  of  80  cents  at  East  Radford.  The 
plaintiff  in  error  failing  to  refund  the  ex- 
cessive charge  within  ten  days  after  de- 
mand was  made  therefor,  this  action  was 
brought,  in  the  name  of  the  commonwealth, 
at  the  relation  of  the  defendant  in  error,  to 
recover  of  the  plaintiff  in  error  the  penalty 
prescribed  by  statute  in  such  cases. 
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Section  1215  of  the  Code  of  1887  provides 
that  express  companies  may  charge  $1^0 
for  every  dollar  charged  by  the  railroad 
company  whose  lines  it  may  be  using,  for 
transporting  like  articles  by  the  regular 
freight  trains  of  such  railroad  oompaniea, 
except  that  for  carrying  packages  weighing 
less  than  5  pounds  the  rate  of  compensation 
shall  not  exceed  25  cents  for  any  distance 
within  the  state,  and  for  packages  weighing 
more  than  5  and  less  than  50  pounds  the 
rate  of  compensation  shall  not  exceed  50 
cents  for  all  distances  within  the  state. 

Section  1219  provides  that  whenever  an 
express  company  shall  receive  any  article  at 
a  place  without  the  state  to  be  transported 
to  a  place  within  the  state,  or  shall  receive 
such  article  at  a  place  within  the  state  to 
be  carried  beyond  its  limits,  the  amount 
of  compensation  demanded  by  such  company 
shall  be  regarded  as  a  \miform  rate  of 
charge  per  pound,  and  per  package  per  mile 
for  and  throughout  the  whole  distance  with- 
in and  without  the  limits  of  the  state,  for 
which  such  article  was  so  transported,  un- 
less it  should  otherwise  appear  by  sufficient 
evidence. 

Section  1220,  as  amended  by  an  act  of 
the  general  assembly  approved  December  20, 
1897  (Acts  1897-98,  p.  12,  chap.  14),  pro- 
vides that  for  any  violation  of  these  sections 
such  company  shall  forfeit  not  less  than 
$100, — one  half  for  the  use  of  the  informer, 
and  the  other  half  for  the  use  of  the  com- 
monwealth,— provided,  however,  that  if  the 
company  shall  within  ten  days  after  de- 
mand, at  the  place  where  paid,  return  the 
excess  over  the  proper  charge  to  the  party 
paying  the  same,  then  the  penalty  or  for- 
feiture provided  for  shall  not  be  enforced. 

The  contention  on  behalf  of  the  Southern 
Express  Company  is  that  S  1215  is  in  con-- 
flict  with  article  1,  cl.  3,  of  §  8  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  Congress  shall  have  power  'Ho 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes," 

It  has  long  been  established  by  the  Su- 
preme Court  of  the  United  States,  to  whose 
decisions  we  must  look  in  determining  ques- 
tions of  this  character,  that,  as  to  all  sub- 
jects of  commerce  which  are  national  in 
their  character,  admitting  of  only  one  uni- 
form system  or  plan  of  regulation,  the  power 
of  Congress  to  regulate  commerce  among 
the  states  is  not  only  supreme,  but  exclu- 
sive, and  that  its  failure  to  act  is  not  to  be 
interpreted  as  licensing  the  states  to  act. 
The  silence  of  Congress  is  held  to  be  an  em- 
phatic assertion  that  the  subject  shall  be 
left  free  from  any  restrictions,  exactiona,  or 
burdens.  (Hbbons  v.  Ogden,  9  Wheat.  1,  6 
L.  ed.  23;  iState  Freight  Taa  Case,  15  Wall. 
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232,  21  L.  ed.  146;  Hall  v.  De  Cuir,  96  U.  S. 
485.  24  L.  ed.  547;  Mobile  County  v.  Kim- 
haU,  102  LT.  S.  691,  26  L.  ed.  238;  Olaucesier 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158,  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826;  Wahask,  8t.  L.  d  P.  R, 
Co.  V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Bobbins  v.  Shelby  County  Tawing  Diet.  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592;  Philadelphia  d  8. 
Mail  8.  8.  Co.  ▼.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  7  Sup.  Ct.  Rep.  1118; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

The  state  has  the  power  to  protect  her 
own  citizens  from  extortionate  rates 
charged  by  one  of  her  own  corporations,  so 
long  as  the  commerce  is  carried  on  entirely 
within  her  own  territorial  limits.  It  is  also 
an  established  principle  that  commerce  be- 
tween the  states  can  be  legitimately  affected. 
by  state  laws  in  that  large  class  of  cases 
involTing  the  police  power  of  the  state,  such 
as  laws  for  the  security  of  the  lives,  limbs, 
health,  and  comfort  of  persons,  and  the  pro- 
tection of  property,  or  when  it  does  those 
things  which  may  otherwise  incidentally  af- 
fect commerce,  such  as  the  establishment 
and  regulation  of  highways,  canals,  rail- 
roads, wharves,  ferries,  pilotage,  and  other 
commercial  facilities.  For  authorities  on 
this  branch  of  the  subject,  it  is  only  neces- 
sary to  refer  to  those  already  cited. 

It  cannot  be  successfully  questioned  that 
the  transportation  of  goods  over  the  rail- 
roads by  an  express  company  from  Philadel- 
phia, in  the  state  of  Pennsylvania,  to  East 
Radford,  in  the  state  of  Virginia,  is  inter- 
state commerce. 

In  Welton  ▼.  Missouri,  91  U.  S.  275,  23 
L.  ed.  347,  it  is  said:  "It  will  not  be  de- 
nied that  that  portion  of  commerce  with  for- 
eign countries  and  between  the  states  which 
consists  in  the  transportation  and  exchange 
of  commodities  is  of  national  importance, 
and  admits  and  requires  uniformity  of  reg- 
ulation. The  very  object  of  investing  this 
power  in  the  general  government  was  to  in- 
sure this  uniformity  against  discriminating 
state  legislation." 

And  in  Gloucester  Perry  Co,  ▼.  Pennsyl- 
vania, 114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826,  it  is 
said  that  '*it  needs  no  argument  to  show 
that  commerce  between  the  states,  which 
consists  in  the  transportation  of  persons  and 
property  between  them,  is  a  subject  of  na- 
tional character,  and  requires  uniformity  of 
regulation.*' 

In  the  case  of  Wabash,  8t.  L.  d  P.  R.  Co. 
V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4,  the 
62  L.  R.  A. 


Supreme  Court  had  under  review  an  act  of 
the  Illinois  legislature  which  provided  that, 
if  any  railroad  corporation  shall  charge, 
collect,  or  receive  for  the  transportation  of 
any  passenger  of  freight  of  any  description 
upon  its  railroad,  for  any  distance  within 
the  state,  the  same  or  a  greater  amount  of 
toll  or  compensation  than  is  at  the  same 
time  charged,  collected,  or  received  for  the 
transportation  in  the  same  direction  of  any 
passenger  or  like  quantity  of  freight  of  the 
same  class  over  a  greater  distance  of  the 
same  road,  all  such  discriminating  charges, 
collections,  or  receipts,  whether  made  di- 
rectly or  by  means  of  rebate,  or  other  shift 
or  evasion,  shall  be  deemed  and  taken 
agtiinst  any  such  railroad  corporation  as 
prima  facie  evidence  of  unjust  discrimina- 
tion, prohibited  by  the  provisions  of  the 
act.  The  statute  further  provided  a  penalty 
of  not  less  than  $5,000  for  the  offense,  and 
also  that  the  party  aggrieved  shall  have  a 
right  to  recover  three  times  the  amount  of 
damages  sustained,  with  costs  and  attor- 
neys* fees.  The  allegation  was  that  the 
railroad  company  had,  in  violation  of  this 
statute,  been  guilty  of  an  unjust  discrimi- 
nation in  its  rates  of  charges  of  compensa- 
tion for  the  transportation  of  certain 
freight  from  Peoria,  in  the  state  of  Illinois, 
to  Ne,v  York  city.  Mr.  Justice  Miller  de- 
livered an  able  opinion  in  the  case,  review- 
ing the  authorities,  and  holding  that  the 
act  was  in  violation  of  the  commerce  clause 
of  the  Constitution  and  invalid.  In  discuss- 
ing the  subject,  the  learned  justice  said 
that,  "whatever  may  be  the  instrumentali- 
ties by  which  this  transportation  from  the 
one  point  to  another  is  effected,  it  is  but  one 
voyage, — as  much  so  as  that  of  the  steamboat 
on  the  Mississippi  river.  It  is  not  the  rail- 
roads themselves  that  are  regulated  by  this 
act  of  the  Illinois  legislature,  so  much  as  the 
charge  for  transportation;  and,  in  language 
just  cited  [Hall  v.  De  Cuir,  95  U.  S.  485,  24 
L.  ed.  547],  if  each  one  of  the  states  through 
whose  territories  these  goods  are  transport- 
ed can  fix  its  own  rules  for  prices,  for  modes 
of  transit,  for  times  and  modes  of  delivery, 
and  all  the  other  incidents  of  transportation 
to  which  the  word  'regulation'  can  be  ap- 
plied, it  is  readily  seen  that  the  embarrass- 
ments upon  interstate  transportation,  as  an 
element  of  interstate  commerce,  might  be 
too  oppressive  to  be  submitted  to.  'It  was' 
.  .  .  'to  meet  just  such  a  case  that  the 
commerce  clause  of  the  Constitution  was 
adopted.' "  It  is  further  said  that  "it  can- 
not be  too  strongly  insisted  upon  that  the 
right  of  continuous  transportation  from  one 
end  of  the  country  to  the  other  is  essential, 
in  modern  times,  to  that  freedom  of  com- 
merce from  the  restraints  which  the  states 
might  choose  to  impo^giflj^^yiy^i^^gie 
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commerce  clause  was  intended  to  secure. 
This  clause  giving  to  Congress  the  power  to 
regulate  commerce  among  the  states  and 
with  foreign  nations,  as  this  court  has  said 
before,  was  among  the  most  important  of  the 
subjects  which  prompted  the  formation  of 
the  Constitution.  Cook  ▼.  Pennsylvctnia, 
97  U.  S.  566,  674,  24  L.  ed.  1015,  1018; 
lirotcn  V.  Maryland,  12  Wheat.  419,  446,  6 
L.  ed.  678,  688.  And  it  would  be  a  very 
feeble  and  almost  useless  provision,  but 
poorly  adapted  to  secure  the  entire  freedom 
of  commerce  among  the  states  which  was 
deemed  essential  to  a  more  perfect  union  by 
the  framers  of  the  Constitution,  if,  at  every 
stage  of  the  transportation  of  goods  and 
chattels  through  the  country,  the  state  with- 
in whose  limitb  a  part  of  this  transportation 
must  be  done  could  impose  regulations  con- 
cerning the  price,  compensation,  or  taxa- 
tion or  any  other  restrictive  regulation  in- 
terfering with  and  seriously  embarrassing 
this  commerce.  .  .  .  We  must  therefore 
hold  that  it  is  not,  and  never  has  been,  the 
deliberate  opinion  of  a  majority  of  this 
court  that  a  statute  of  a  state  which  at- 
tempts to  regulate  the  fares  and  charges  by 
railroad  companies '  within  its  limits  for  a 
transportation  which  constitutes  a  part  of 
commerce  among  the  states  is  a  valid  law." 
Counsel  for  the  defendant  in  error  make  a 
calculation  to  show  that  the  overcharge  for 
that  portion  of  the  distance  within  the  state 
of  Virginia  was  37^  cents,  and  that  it  is 
only  this  overcharge  within  the  state  of 
Virginia,  and  the  failure  to  refund  that  part 
of  the  overcharge,  that  is  the  issue  in  this 
case.  In  support  of  this  proposition,  Peo- 
ple V.  Wabash,  8t,  L.  d  P.  R,  Oo,  104  111. 
476,  is  cited.  This  is  the  case  which  was 
reversed  by  the  Supreme  Court  (118  U.  S. 
557,  30  L.  ed.  244,  1  Inters.  Com.  Rep.  31, 
7  Sup.  Ct.  Rep.  4 ) ,  and  from  which  we  have 
already  quoted  so  fully.  The  supreme  court 
of  Illinois,  conceding  that  the  contract  of 
shipment  in  that  case  was  in  itself  a  unit, 
and  that  the  pay  received  by  the  railroad 
company  was  the  compensation  for  the  en- 
tire transportation  from  the  point  of  de- 
parture in  the  state  of  Illinois  to  the  city 
of  New  York,  held  that,  while  the  statute 
of  Illinois  is  inoperative  upon  that  part  of 
the  contract  which  has  reference  to  the 
transportation  outside  of  the  state,  it  is 
binding  and  effectual  as  to  so  much  of  the 
transportation  as  was  within  the  limits  of 
02  L.  R.  A. 


the  state  of  Illinois.  Mr.  Justice  Miller, 
in  dealing  with  that  question,  says:  "It 
becomes,  therefore,  necessary  to  inquire 
whether  the  charge  exacted  from  the  ship- 
pers in  this  case  was  a  charge  for  interstate 
transportation,  or  was  susceptible  of  a  divi- 
sion which  would  allow  so  much  of  it  to  at- 
tach to  commerce  strictly  within  the  state, 
and  so  much  more  to  commerce  in  other 
states."  It  is  then  held,  as  already  seen, 
that  it  was  interstate  commerce,  and  that 
the  charge  made  for  the  whole  distance  could 
not,  therefore,  be  apportioned  in  the  man- 
ner suggested. 

The  case  of  Stetcart  v.  Corner^  100  Gk.  754, 
28  S.  E.  461,  relied  on  by  defendant  in  er- 
ror, could  not  be  regarded  as  authority,  ev- 
en if  it  maintained  a  contrary  view  to  that 
taken  by  the  Supreme  Court  of  the  United 
States.  It  is,  however,  easily  distinguished 
from  the  case  at  bar.  In  the  Georgia  case 
the  statute  imposed  a  penalty  upon  any  com- 
mon carrier  who  should  demand  and  receive 
for  goods  shipped  from  within  or  without 
the  state  a  charge  over  and  beyond  the  prop- 
er or  contract  rate  of  freight,  whereas  the 
Virginia  statute  under  consideration  under- 
takes to  prescribe  and  determine  the  rates 
that  the  common  carrier  shall  charge,  and 
to  impose  a  penalty  for  its  violation. 

Every  statute  is  presumed  to  be  constitu- 
tional, and  the  courts  will  not  declare  one 
to  be  unconstitutional  unless  it  is  clearly 
so.  If  there  is  doubt,  the  expressed  will  of 
the  legislature  should  be  sustained.  In  the 
light  of  the  authorities  we  have  cited,  it 
seems  clear,  and  we  are  constrained  to  hold, 
that  §  1215  of  the  Code  of  1887,  in  so  far 
as  it  undertakes  to  fix  and  prescribe  the 
rate  of  charges  to  be  received  by  common 
carriers  engaged  in  interstate  commerce,  is 
in  conflict  with  the  commerce  clause  of  the 
United  States  Constitution  (article  1,  §  8, 
cl.  3),  and  therefore  void;  that  the  plaintiff 
in  error,  being  a  common  carrier  engaged, 
as  we  have  held,  in  commerce  between  the 
states,  is  not  bound  by  the  rates  prescribed 
by  §  1215  of  the  Code  of  1887,  and  therefore 
not  liable  to  the  penalty  imposed  by  f  1220 
as  amended. 

For  these  reasons  the  judgment  tnust  he 
reversed  and  the  verdict  set  aside,  and  this 
court  will  enter  such  judgment  as  the  lower 
court  ought  to  have  entered,  sustaining  the 
demurrer  to  the  declaration,  and  dismissing 
the  same,  with  costs. 
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PASSAIC   PRINT  WORKS,   Plff.  in  Err,, 

V. 

ELY  &  WALKER  DRYGOODS  COMPANY 
€t   al 

(44  C.  C.  A.  426,  105  Fed.  163.) 

%m    A  in«rcliant  does  not  subject  lilmself 
to  liability  to  an  action  for  damajires 

In  favor  of  a  manufacturer  by  sending  cir- 
culars to  the  retail  trade  offering  a  small 
quantity  of  such  manufacturer's  product, 
which  he  owns,  at  a  cut  price  for  the  purpose 
of  injuring  and  destroying  such  manufactur- 
er's trade  and  depressing  the  price  of  his 
goods  on  the  market. 
2.  Mercbants  cannot  be  beld  liable  for 
conspiracy  by  offering  goods  of  a  certain 
manufacturer,  which  they  own,  at  a  cut  price 
for  the  purpose  of  injuring  his  trade  and  de- 
pressing the  market  value  of  his  product. 

(Sanhom,  Circuit  Judge,  diaaenta.) 
(November  14,  1900.) 


ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  Division  of 
the  Eastern  District  of  Missouri  to  review  a 
judgment  in  favor  of  defendants  in  an  ac- 
tion brought  to  recover  damages  for  the 
issuance  of  a  circular  offering  to  sell  goods 
manufactured  bj  plaintiff  at  cut  rates.  Af- 
firmed, 

Statement  by  Thayer,  Circui^  Judge : 
This  case  was  determined  below  on  a  de- 
murrer to  the  plaintiff's  petition,  which  was 
sustained,  and  a  final  judgment  was  entered 
against  the  Passaic  Print  Works,  the  plain- 
tiff below,  it  having  declined  to  plead  fur- 
ther. The  plaintiff's  petition  contained  the 
following  allegations:  That  the  plaintiff 
was  a  corporation  organized  under  the  laws 
of  the  state  of  New  Jersey,  and  engaged  in 
the  manufacture  of  prints  or  calicoes  at 
Passaic,  in  that  state.  That  prior  to  Feb- 
ruary 25,  1899,  it  had  been  engaged  for  more 
than  fifteen   years   in   the   manufacture  of 


KOTE. — Effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

I.  Scope  of  note,  673. 
II.  Oeneral  principles  involved. 

a.  In  general,  074. 

b.  Acts  in  exercise  of  rights  without  in- 

terference   with    legal    rights    of 
others,  675. 

c.  Ads    in    exercise    of    rights    accom- 

panied  by  interference  with  legal 
rights  of  others,  677. 

d.  Acts  not  in  exercise  of  rights  and  in- 

fringing rights  of  others,  678. 
III.  Injury  to  property. 

a.  Causing  breach  of  contract,  678. 

b.  Obstructions  to  light  and  air,  683. 

c.  Waters. 

1.  Natural  water  courses,  687. 

2.  Percolating  waters,  688. 

d.  Miscellaneous,  603. 
TV.  Injury  to  business  or  occupation. 

a.  Causing  injury  to  trade,  694. 

b.  Causing  loss  of  employment  or  serv- 

ice, 714. 

c.  Causing  loss  of  employee  or  servant, 

719. 
V.  Injury  to  person  or  feelings,  719. 
VI.  Judge   acting   without,   or  in   excess   of, 

jurisdiction,  721. 
VTI.  Abuse  of  process,  721. 
VIII.  General  and  unclassified  oases,  724. 
IX.  Conclusion,  727. 

I.  Scope  of  note. 

The  question  whether  an  act  which  Injures 
another,  otherwise  lawful,  and  for  the  doing  or 
•commission  of  which  no  action  will  He,  will  be- 
•come,  or  be  rendered,  actionable  if  done,  or 
•committed,  or  accompanied  with  bad  motive,  or 
— as  It  has  been  termed  by  courts  and  law 
"writers — malice  In  fact, — actual  malice,  and  un- 
mixed mailce,  is  one  in  regard  to  which  a 
•variety  of  opinion  has  been  furnished  by  such 
courts  and  writers.  Not  only  has  there  been  a 
«2  L.  R.  A.  43 


difference  of  opinion  and  Judgment  upon  the 
subject  between  tribunals  of  different  Jurisdlc* 
tions,  but  not  infrequently  courts  of  the  same 
Jurisdiction  and  Judges  of  the  same  court,  in 
the  same  case,  have  disagreed  and  disputed  as 
to  wbat  is  the  correct  doctrine  on  the  subject. 

As  is  well  known,  there  are  certain  actions 
for  wrongs  which  have  been  designated  by 
courts  and  law  writers  as  the  excepted  actions. 
The  rules  laid  down  In  such  actions  will  not 
be  considered  in  this  note,  as  they  are  of  a 
character  which  necessitates  the  presence  of  bad 
motive,  either  as  an  essential  ingrredlent  of  the 
cause  of  action  itself,  or,  as  in  one  kind  of  ac- 
tions, to  overcome  what  would  otherwise  be  a 
complete  defense.  In  this  general  class  may 
be  enumerated  malicious  prosecution,  slander 
and  libel  where  the  defense  of  privilege  is  in- 
terposed, the  action  improperly  named  slander 
of  title,  and  possibly  some  others.  Allen  v. 
Flood  [18981  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  46  Week.  Rep.  258  (Ld.  Wat- 
son, pp.  92,  93;  Ld.  Uerschell,  p.  125;  Ld. 
Davey,  pp.  172,  173). 

There  Is  another  class  of  cases  which,  like 
the  foregoing,  would  be  excluded  from  consider- 
ation herein  but  for  the  fact  that  there  are  cer- 
tain special  cases  arising  under  their  titles 
which,  as  the  courts  have  stated,  are  not  of  the 
character  which  the  general  title  to  the  action 
would  indicate.  Among  these  are,  to  some  ex- 
tent, cases  styled  abuse  of  process,  and  a  very 
few  under  what  is  known  as  false  Imprison- 
ment. 

Most,  if  not  all,  of  the  cases  designated 
slander  or  libel,  where  the  statement  or  publica- 
tion refers  to  and  causes  an  injury  to  the  prop- 
i^rty  or  business,  or  business  reputation,  of  the 
plaintiff,  are  really  special  actions  on  the  case 
for  damages  for  representations  affecting  prop- 
erty or  business.  Trenton  Mut.  L.  &  F.  Ins.  Co. 
V.  Perrlne,  23  N.  J.  L.  402,  57  Am.  Dec.  400, 
which  has  an  excellent  explanation  of  why  such 
an  action  Is  not  slander ;  Western  Counties 
Manure  Co.  y.  Lawes  Chemical  Manure^^m^^ 
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printa  or  calicoes,  and  by  careful  manage- 
ment of  its  business  had  earned  a  reputation 
of  manufacturing  a  high  class  of  such  goods. 
That  it  sold  its  goods,  through  its  selling 
agents,  to  jobbers  or  wholesale  dealers 
throughout  the  United  States,  who  in  turn 
sold  the  same  to  the  retail  trade.  That  the 
city  of  St.  Louis,  Missouri,  was  one  of  the 
markets  in  which  its  prints  or  calicoes  were 
sold  at  wholesale,  and  that  it  had  a  large 
and  prosperous  trade  in  that  city;  that 
among  the  goods  by  it  manufactured  and 
sold  were  fotfr  brands  of  calicoes  known  as 
**Trouville  mourning  prints,"  "Central  Park 
shirtings."  "Elmora  fancy  prints,"  and  "Ra- 
mona  fancy  prints,"  all  of  which  were  of 
a  kind  largely  purchased  by  jobbers  in  the 
St.  Louis  market,  being  well  suited  to  the 


retail  trade  tributary  thereto.  That  its  sel- 
ling agents  had  fixed  the  price  for  said 
brands  of  calicoes  for  the  season  of  1899  a» 
follows:  For  the  Trouville  mourning  prints, 
3y2  cents  a  yard,  less  a  discount  of  5  per 
cent  and  2  per  cent;  for  the  Central  Park 
shirtings,  3%  cents  a  yard,  less  a  discount 
of  5  per  coit  and  2  per  cent;  for  the  El- 
mora  fancy  prints,  4y2  cents  per  yard,  less 
a  discount  of  10  per  cent  and  2  per  cent; 
and  for  the  Ramona  fancy  prints,  4  cents 
per  yard,  less  a  discount  of  5  per  cent. 
That  at  the  date  aforesaid  the  blank  cloth 
from  which  such  calicoes  were  made  was 
selling  at  2^/^  cents  per  yard,  and  that  the 
price  above  specified  for  the  finished  product 
was  its  price  at  Passaic,  New  Jersey,  with- 
out the  addition  of  any  freight.    It  was  fur- 


R.  9  Exch.  218,  48  L.  J.  Exch.  N.  8.  171,  23 
Week.  Rep.  5 ;  Riding  t.  Smith,  L.  R.  1  Exch. 
Div.  91,  45  L.  J.  Exch.  N.  S.  281,  24  Week.  Rep. 
487;  Ratcliffe  ▼.  Evans  [1892]  2  Q.  B.  524,  61 
L.  J.  Q.  B.  N.  S.  635,  66  L.  T.  N.  S.  794,  40 
Week.  Rep.  578,  66  J.  P.  837;  Van  Horn  v. 
Van  Horn,  53  N.  J.  L.  614,  21  Atl.  1069 ;  Mor- 
asse  V.  Brochu,  151  Mass.  667,  8  L.  R.  A.  524, 
25  N.  E.  74;  Hubbuck  v.  Wlikinson  [1899]  L. 
R.  1  Q.  B.  86,  68  L.  J.  Q.  fi.  N.  8.  34,  79  L.  T. 
N.  8.  429. 

Odgerfl  in  his  work  on  Libel  &  Slander,  chap. 
5,  p.  138,  after  instancing  cases  where  an  at- 
tack on  a  thing  is  a  direct  attack  upon  an  in- 
dividual, and  therefore  defamatory,  says :  "But, 
wholly  apart  from  these  cases,  there  is  a  branch 
of  the'  law  (generally  known  by  the  inappro- 
priate, but  convenient,  name, — slander  of  title), 
which  permits  an  action  to  be  brought  against 
anyone  who  maliciously  decries  the  plaintiff's 
goods  or  some  other  thing  belonging  to  him,  and 
thereby  produces  special  damage  to  the  plain- 
tiff." 

The  supreme  court  of  Michigan  has  held  that, 
where  there  were  several  classes  of  causes  of 
action  set  forth  in  the  declaration ;  namely, 
breach  of  contract ;  trespass ;  and  acts  which 
were  slanderous  (in  the  sense  that  they  were 
statements  causing  injury  to  business  reputa- 
tion),— the  same  constituted  a  series  of  wrongful 
acts  all  aimed  at  a  single  result  contributing  to 
the  Injury  complained  of ;  to  wit,  a  malicious 
destruction  of  one's  business,  credit,  and  repu- 
tation ;  and  that  they  were  properly  counted 
upon,  not  severally,  but  collectively,  as  produc- 
ing that  result,  and  need  not  be  segregated  and 
made  the  basis  of  separate  actions.  Oliver  v. 
Perkins,  92  Mich.  304,  52  N.  W.  609. 

There  is  another  class  of  actions  which  it 
has  not  been  deemed  well  to  consider  In  this 
note  on  account  of  their  close  relationship  to 
the  action  of  malicious  prosecution,  it  being 
held,  whenever  the  question  was  up,  almost  in- 
variably, that  the  essential  ingredients  of  the 
latter  action,  malice  and  want  of  probable 
cause,  were  necessary  to  their  maintenance. 
These  actions  are  generally  known  as  actions 
for  wrongful  issuing  of  attachment.  Another 
reason  for  not  Including  these  actions  in  the  note 
is,  that  in  many  of  the  states  the  action  may  be 
based,  not  only  upon  the  common-law  right  to 
proceed  for  the  injury  done  maliciously  and 
without  probable  cause,  but  may  be  upon  the 
bond  given  upon  the  granting  of  the  attach- 
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ment;  and  In  one  state  (Texas)  the  right  to 
damages  for  the  malicious  and  causeless  Injurj 
may  be,  and  generally  Is,  asserted  by  what  is 
known  there  as  reconvention  in  the  action  In 
which  the  attachment  is  issued. 

Still  another  class  of  actions  has  been  ex- 
cluded from  the  fact  that  the  cause  of  action 
almost  always.  If  not  always,  depends  upon  the 
presence  of  bad  motive,  although  not  neces- 
sarily malice, — *.  e.  fraud. 

And  finally,  some  cases  have  been  included 
herein  which  are  particular  in  their  nature 
but  usually  assigned  to  the  title,  abuse  of  proc- 
ess, and  which  are  similar  in  their  character. — 
and  may  be  nald  to  be  a  go-between,  between 
malicious  prosecution  and  false  Imprisonment ; 
cases  wherein  everything  on  the  face  is  appar- 
ently legal,  but  the  acts  committed  by  virtue 
of  the  process,  thus  seemingly  proper  in  every 
respect,  are  done  maliciously  and  with  the  wllfol 
and  sole  intent  to  injure. 

II.  Oeneral  principles  involved, 

a.  In  general. 

In  those  cases  in  which  the  courts  have  dis- 
cussed the  general  principles  underlying  their 
decisions  they  have  distinguished  between  the 
cases  in  which  the  defendant,  although  move<t 
by  malicious  motives,  was  engaged  in  the  ex- 
ercise of  rights,  which  exercise  did  not  inter- 
fere with  the  legal  rights  of  the  plaintiff,  and 
those  cases  where  a  legal  right  of  the  plaintiif 
was  infringed.  In  the  latter  class  of  cases  the 
courts  have  also  made  a  distinction  between 
the  acts  of  the  defendant  which  were  performed 
without  being  even  colorably  in  the  exercise  of 
rights,  and  those  performed  in  the  execution  of 
either  correlative  or  superior  rights. 

For  the  purpose  of  presenting  the  anthorltie* 
bearing  on  these  general  principles,  this  classi- 
fication will  be  maintained.  The  cases  are  here 
presented  merely  for  the  purpose  of  showing 
their  bearing  upon  these  general  principles,  and 
are  more  specifically  referred  to  in  the  later 
subdivisions  relating  to  their  specific  subjecta 

It  will  be  noted  that,  in  addition  to  the  ques- 
tions suggested  by  these  distinctions,  there 
arise  the  questions  as  to  what  were  the  respec- 
tive rights  of  the  parties ;  was  the  defendant  ex- 
ercising a  right ;  was  he  taterfering  with  a  right 
of  the  plaintiff ;  if  he  interfered  with  the  rights 
of  the  plaintiff.  <U.^^,.ha^Tg^^^^g[^»«. 
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ther  alleged  that  prior  to  February  25,  1899, 
the  plaintiff  had  received  orders  for  a  large 
amount  of  the  several  kinds  of  prints  afore- 
said at  the  prices  above  specified  from  sev- 
eral large  wholesale  dealers  doing  business 
in  the  city  of  St.  Louis,  and  "that  on  or 
about  the  25th  day  of  February,  1899,  the 
said  defendants  (to  wit,  the  Ely  &  Walker 
Dry-Goods  Company  ei  al.),  combining  and 
conspiring  among  themselves  and  with  oth- 
ers to  the  plaintiff  unknown,  and  maliciously 
intending  to  injure  the  business  of  the  said 
plaintiff,  and  to  cause  it  great  loss  in  mon- 
ey, and  to  break  up  and  ruin  the  plaintiff's 
trade  among  the  jobbers  in  St.  Louis,  mali- 
ciously cansed  a  circular  in  the  name  of  the 
said  defendant  corporation  to  be  issued  and 
sent  out  to  the  retail  trade  tributary  to  St. 


Louis,  which  said  circular  was  in  words  and 
figures  following;  that  is  to  say:  'Ely  &, 
WaJker  Dry-Goods  Co.  We  beg  to  call  your 
attention  to  the  following  items  at  prices 
that  cannot  be  replaced,  and  request  you 
to  order  promptly  if  interested,  to  seoure* 
first  selection  of  styles.  Prices  for  all  items 
subject  to  change  without  notice,  and  or- 
ders accepted  only  for  stock  on  hand.' " 
Then  followed  a  long  list  of  various  brands 
of  cloth,  with  a  specification  of  the  prices 
at  which  the  various  brands  would  be  sold, 
and  among  them  the  following:  "Trouville 
mourning  prints,  as  long  as  they  last,  Sy^ ; 
Central  Park  and  boat  club  shirting  print 
as  long  as  they  last,  2%;  Elmora  and  Ra- 
mona  fancy  prints,  as  long  as  they  last, 
314."     It  was  next  averred  that  the  plain - 


The  solution  of  these  questions  depends  upon 
the  facts  of  each  case,  aud  will  he  presented  In 
the  later  subdlTisions  where  the  cases  are  ar- 
ranged and  classified  according  to  the  specific 
character  of  the  alleged  injurious  acts. 

hu  Acts  in  exercise  of  riffhts  vjithout  interfer* 
ence  with  legal  rights  of  others. 

As  will  be  seen,  the  cases,  with  a  few  excep- 
tions, hold  that  one's  motive  in  exercising  a 
right  is  immaterial,  where  no  legal  right  of  an- 
other is  infringed ;  and  the  fact  that  he  is 
moved  to  exercise  the  right  from  a  malicious  de- 
sire to  injure  such  person  does  not  render  the 
act  actionable. 

In  Allen  v.  Flood  [1898]  A.  C.  1,  67  L.  J.  Q. 
B.  N.  S.  119.  77  L.  T.  N.  S,  717,  46  Week.  Rep. 
258.  infra,  IV.  d,  the  court,  in  holding  that  an 
official  of  a  boiler  makers'  union  was  not  liable 
to  two  members  of  a  shipwrights'  organization 
for  having  informed  their  common  employer 
that,  unless  such  members  of  the  shipwrights' 
organization  were  discharged,  the  members  of 
the  boiler  makers'  society  would  be  called  out, 
or  would  leave  the  service  of  the  company,  al- 
though he  was  actuated  by  malice  in  so  doing, 
said  that  the  defendant  was  simply  doing  what 
he  had  a  right  to  do,  and  the  motive  which 
prompted  him  was  immaterial. 

And  in  National  Protective  Asso.  v.  Gum- 
ming. 170  N.  Y.  315,  58  L.  R.  A.  135,  63  N.  E. 
360,  infra,  IV.  a,  the  court  refused  to  restrain 
the  officers  and  members  of  a  labor  organiza- 
tion, who  had  notlfled  their  employer  that  the 
members  of  the  association  would  leave  his  em- 
ployment unless  he  dismissed  the  plaintiff  and 
other  members  of  the  plaintiff  association  from 
his  employment,  on  the  ground  that  the  defend- 
ants were  in  the  exercise  of  a  legitimate  trade 
purpose. 

And  in  Bohn  Mfg.  Co.  v.  Hollls,  64  Minn. 
223,  siih  nam.  Bohn  Mfg.  Co.  v.  Northwestern 
Lmnbermen  s  Asso.  21  L.  R.  A.  337,  55  N.  W. 
1119,  inf,a,  IV.  a,  the  court,  in  refusing  to  en- 
join the  secretary  of  a  retail  lumber  dealers' 
association  from  sending  notice  to  the  members 
of  the  association  that  a  wholesale  dealer  had 
sold  direct  to  a  consumer,  where  the  members 
of  the  association  had  mutually  agreed  that 
they  would  not  deal  with  a  wholesaler  so  doing, 
said  that,  where  a  party  has  a  legal  right  to 
do  an  act.  t\f^  fact  that  he  is  actuated  by  an 
improper  motive  does  not  render  It  unlawful ; 
and  that  the  plaintiff's  right  to  maintain  the 
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I  action  depends  npon  whether  the  defendants 
have  committed,  or  are  about  to  commit,  some 
unlawful  act  which  will  interfere  with  some  of 
the  plaintiff's  legal  rights. 

And  in  Orr  v.  Home  Mut  Ins.  Co.  12  La. 
Ann.  256,  68  Am.  Dec.  770,  infra,  IV.  b,  where 
it  was  held  that  the  act  of  defendants  in  en- 
tering Into  a  combination  not  to  insure  any 
lioats  which  employed  the  plaintiff,  and  thereby 
preventing  him  from  securing  employment,  was 
not  actionable,  although  malicious  and  with 
the  sole  desire  of  injuring  the  plaintiff,  the 
court  placed  its  decision  on  the  ground  that  the 
defendants  were  under  no  legal  contract  or  ob- 
ligation to  insure  the  boats. 

In  Brothers  v.  Morris,  49  Vt  460,  and  in 
Klff  V.  Youmans,  86  N.  Y.  324,  40  Am.  Rep. 
543,  infra,  V.,  it  was  held  that,  if  one  only  did 
tliat  which  he  had  a  right  to  do  in  removing  a 
trespasser,  he  Is  not  liable  in  an  action  for  as- 
sault and  battery,  even  though  he  may  have 
been  influenced  by  malice. 

The  principle  that  one  cannot  complain  of 
malicious  conduct  where  no  rights  of  his  are 
infringed  was  sustained  in  Foster  v.  McKlbben, 
14  Pa.  168,  infra,  VIII.,  where  the  court,  in 
holding  that  the  postmaster  is  not  liable  for 
maliciously  refusing  to  publish  his  official  ad- 
vertisements In  the  plaintiff's  newspaper  in- 
stead of  another  paper,  said  the  plaintiff  did 
not  have  a  legal  right  to  the  printing,  and  a 
malicious  refusal  of  it  would  not  entitle  him  to 
an  action :  as  a  man  may  withhold  his  benefits 
for  his  own  reasons,  and  the  most  deserving 
claimants  of  them  may  be  passed  over  for  the 
worst  of  motives. 

Again,  In  McCune  v.  Norwich  City  Gas  Co. 
30  Conn.  521,  79  Am.  Dec.  278,  infra,  VIII.,  It 
was  held  that  a  gas  company  was  not  liable 
for  maliciously  refusing  to  supply  plaintiff  with 
gas,  which  it  had  previously  done,  on  the 
ground  that,  where  a  person  has  a  legal  right 
to  do  a  particular  act  at  pleasure,  the  motive 
which  Induces  his  action  cannot  affect  his  legal 
liability. 

It  was  held  In  Auburn  &  C.  PI.  Road  Co.  v. 
Douglass,  9  N.  Y.  444,  infra,  VIII.,  that  the 
owner  of  land  adjoining  a  toll  road  has  a  legal 
right  to  construct  a  parallel  road  upon  his  own 
land,  and  the  fact  that  he  does  it  maliciously,  so 
that  travelers  can  leave  the  toll  road,  pass  over 
his  land,  and  thereby  avoid  the  tollgate,  will  not 
render  it  actionable ;  as  an  Individual  who  uses 
his  property  in  a  manner  which  would  otherwise 
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tiff  had  not  gold  to  the  defendant  tiorpora- 
tion  or  to  either  of  the  individual  defend- 
ants any  of  the  aforesaid  prints  or  calicoes 
of  its  manufacture  for  a  period  of  about 
one  year  prior  to  February  25,  1899;  that 
it  had  never  sold  to  said  defendants  any  El- 
moras  or  Ramonas;  that,  if  said  defendant 
had  any  of  said  last-mentioned  prints,  it 
had  purchased  them  at  second-hand;  that, 
as  it  was  informed  and  believed,  the  defend- 
ants had  but  a  small  quantity  of  such  goods 
to  sell,  and  for  that  reason  qualified  its 
offer  to  sell  by  inserting  in  its  circular  the 
words  "as  long  as  they  last;"  and  that  the 
price  named  in  said  circular  for  the  afore- 
said four  brands  of  prints  of  its  manufac- 
ture was  less  than  the  price  charged  by  the 
plaintiff  for  said  prints,  it  having  universal- 


ly charged  for  said  prints  for  delivery  in  the 
spring  of  1899  the  several  prices  therefor 
heretofore  specified.  It  was  next  averred 
that  the  effect  of  the  aforesaid  circular  wa« 
to  advertise  to  the  retail  trade  tributary  to 
the  city  of  St.  Louis  that  the  four  brands  of 
calicoes  aforesaid  of  the  plaintiff's  manufac- 
ture could  be  purchased  at  a  less  price  from 
the  defendant  corporation  than  they  could 
be  from  other  jobbers  in  the  city  of  St-. 
Louis  to  whom  the  plaintiff  had  sold  large 
quantities  thereof,  and  to  cause  said  other 
jobbers  to  either  cancel  their  orders,  or  to 
compel  the  plaintiff  to  make  a  rebate  on  the 
price  of  its  goods  in  order  that  other  job- 
bers might  meet  the  prices  so  specified  in 
the  defendant's  circular,  and  to  break  up, 
injure,  and  destroy  the  sale  and  trade  in 


be  lawful  does  not  subject  himself  to  liability  by 
the  fact  that  his  motive  is  malicious. 

In  Letts  V.  Kessler,  54  Ohio  St  73.  40  L.  R. 

A.  177,  42  N.  E.  765,  infra.  III.  b,  the  court  held 
that  a  *«Yndowner  has  a  legal  risrht  to  erect  and 
malntL  i  a  fence  on  hit  land,  although  it  shuts 
off  the  light  and  air  from  the  windows  of  an  ad- 
joining house ;  and,  for  that  reason,  the  fact 
that  it  was  erected  from  purely  malicious  mo- 
tives, and  served  no  useful  nor  ornamental  pur- 
pose of  the  builder,  did  not  malce  it  actionable. 

In  Plc>vard  v.  Coilins,  23  Barb.  444,  infra, 
III.  b,  the  court,  in  holding  that  the  malicious 
construction  of  such  a  fence  is  not  actionable, 
said  that  bad  motives  In  doing  an  act  which  vio- 
lates no  legal  right  of  another  cannot  malce  that 
act  a  ground  of  action. 

But  In  Flaherty  v.  Moran,  81  Mich.  52,  8  L. 

B.  A.  183,  45  N.  W.  381,  infra.  III.  b.  It  was 
held  that  the  maintenance  of  a  high  fence  would 
be  enjoined  where  it  served  no  useful  or  needful 
purpose,  and  was  built  and  maintained  out  of 
pure  malice.  This  case  was  followed  by  Kuz- 
niak  V.  Kozminski,  107  Mich.  444,  65  N.  W.  275, 
In  which  it  was  held  that  If  the  building  in- 
volved was  erected  by  the  defendant  for  a  use- 
ful purpose,  the  mere  fact  that  it  was  accom- 
panied by  malice  did  not  make  it  actionable. 

In  Clinton  v.  Myers,  46  N.  Y.  511,  7  Am.  Rep. 
373,  infra.  III.  c,  1,  which  was  an  action  to  re- 
strain defendant,  a  lower  riparian  proprietor, 
from  opening  plaintiff's  dam  which  wrongfully 
obstructed  the  flow  of  the  water  past  the  de- 
fendant's land,  the  court  said  that  the  fact  that 
the  defendant  insisted  upon  his  right  to  the 
natural  flow  of  the  water,  from  a  bad  motive, 
and  for  the  purpose  of  annoying  the  plaintiff, 
was  not  a  sufliclent  ground  for  preventing  him 
from  exercising  his  right ;  and  that  a  court  has 
no  power  "to  deny  to  a  party  a  legal  right, 
because  tt  disapproves  his  motives  for  insisting 
upon  it." 

In  Humphrey  v.  Douglass,  11  Yt.  22,  34  Am. 
Dec.  608,  infra.  III.  d,  it  was  held  that  an  owner 
of  a  mi<iidow  is  not  liable  for  driving  stray  horses 
off  the  meadow,  whereby  they  were  lost,  al- 
though he  acted  maliciously ;  that  he  was  doing 
what  he  had  a  legal  right  to  do,  and  that  cannot 
be  rendered  actionable,  although  accompanied  by 
malice. 

In  Falloon  v.  Schilling,  29  Kan.  202,  44  Am. 
Rep.  642,  infra,  VIII.,  the  court,  in  holding  that 
the  act  of  a  landowner  in  erecting  a  poor  class 
of  dwellings  and  placing  people  of  an  inferior 
62  L.  R.  A. 


?rade  of  society  in  occupation  of  them  is  not  ac- 
tionable, although  done  maliciously  for  the  pur- 
[x>8e  of  annoying  a  nelghl>or  who  had  refused  to 
sell  his  property  to  him,  based  its  decision  upon 
Ihe  ground  that  the  defendant  was  In  the  exer- 
cise of  a  right,  and  his  motive  in  so  doing  could 
not  be  questioned. 

In  Ray  croft  v.  Tayntor,  68  Vt.  219,  33  L.  R. 
A.  225,  35  Atl.  53,  infra,  lY.  b,  the  court,  In 
holding  that  the  superintendent  of  a  quarry,  who 
secured  the  discharge  of  an  employee  of  one 
working  In  the  quarry  under  a  contract  termina- 
ble at  will  by  a  threat  to  terminate  such  con- 
tract if  the  employee  was  not  discharged,  distin- 
guished the  case  from  those  where  a  third  per- 
son secures  the  discharge  of  an  employee,  by  say- 
ing that  in  this  case  the  superintendent  had  a 
right  to  terminate  the  contract  with  the  serv- 
ant's employer,  which  would  thereby  indirectly 
have  removed  the  employee,  while  third  persons 
who  secure  the  discharge  of  an  employee  are  not 
exercising  a  right. 

In  Baker  v.  Metropolitan  L.  Ins.  Co.  23  Ky.  L. 
Rep.  1174,  55  L.  R.  A.  271,  64  8.  W.  913,  infra, 
IV.  b,  where  it  was  held  that  an  insurance  com- 
pany was  not  liable  for  maliciously  discharging 
an  employee  at  the  instance  and  demand  of  an- 
other insurance  company  that  had  entered  Into 
a  malicious  combination  to  prevent  his  securing 
employment,  the  court  said  that  the  employee 
had  a  right  to  quit  whenever  he  saw  proper; 
that  the  defendant  had  the  same  right  to  termi- 
nate his  employment;  and  that,  when  It  dis- 
charged him,  it  was  merely  executing  a  legal 
right. 

In  South  Royalton  Bank  v.  Suffolk  Bank.  27 
Vt.  505,  infra,  IV.  a,  the  decision  that  a  banking 
corporation  is  not  liable  for  having  maliciously, 
and  with  intention  to  injure  a  rival  bank,  bought 
up  Its  bills  which  were  in  circulation,  and  re- 
fused again  to  exchange  them  for  other  money, 
and  thereby  kept  them  out  of  circulation  till 
they  had  accumulated,  at  which  time  the  rival 
bank  was  compelled  to  redeem  a  large  amount  in 
specie,  was  based  on  the  ground  tfiat  the  defend- 
ant did  what  it  had  a  right  to  do,  and  its  motive 
was  immaterial. 

In  Ilobison  v.  Texas  Pine  Land  Asso.  (Tex. 
Civ.  App.)  40  S.  W.  843,  infra,  IV.  a,  it  was 
held  that  an  employer  who  issued  store  checks 
redeemable  in  merchandise  was  not  liable  to  an 
action  by  another  storekeeper  for  threatening  to 
discharge  Its  employees  if  they  traded  with  him, 
and  refusing  lo  take  up  any  checks  which  had 
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such  prints  in  the  St.  Louis  market  and  in 
the  country  tributary  thereto,  except  at 
greatly  re«luced  prices.  It  was  also  alleged, 
but  on  information  and  belief,  that  the  quo- 
tations aforesaid  in  the  defendant's  circular 
were  made  for  the  purpose  of  injuring  and 
destroying  the  plaintiflf's  trade  in  the  man- 
ner IsLst  stated,  and  that  in  consequence  of 
the  issuance  of  said  circular  the  plaintiff 
had  lost  profits  on  sales  which  it  otherwise 
might  have  made  tx)  the  amount  of  $10,000, 
and  had  been  further  damaged  by  having 
to  change  the  name  of  its  goods  and  by  hav- 
ing their  identity  lost  to  the  amount  of 
$20,000,  and  had  also  been  further  damaged 
by  the  malicious  acts  complained  of  to  the 
amount  of  $20,000 ;  making  its  total '  loss 
$50,000,  for  which  sum  it  prayed  judgment. 


Argued  before  Caldiccll,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Messrs,  Underwood,  Van  Vorst,  Bo- 
sen,  ft  Hoyt,  with  Messrs.  I«nbke  A 
Mnenoli,  for  plaintiff  in  error: 

A  lawful  act  resulting  in  damage,  even 
if  done  with  intent  to  inju|'e  another,  may 
not  be  actionable;  but  the  object  must  be 
competition  in  trade,  or  to  further  business 
interests.  It  is  then  justifiable.  When  the 
act,  although  otherwise  lawful,  is  actuated 
by  no  legitimate  trade  purpose,  and  solely 
with  the  malicious  intent  to  injure  the  bus- 
iness of  another,  it  becomes  unlawful  and 
loses  its  justification. 

Mogul  8.  8.  Co.  v.  MoOregor  [1892]  A. 
C.  25;  Ray,  Contractual  Limitations,  pp. 
306,  307;  Moores  v.  Bricklayers*  Union  No. 


passed  through  the  hands  of  plafottlf.  The  de- 
cision was  on  the  ground  that  the  plaintiff  had 
no  superior  right  to  trade  with  defendant's  em- 
ployees; that  the  defendant  had  a  right  to  ap- 
propriate to  itself  ail  the  customers  It  could 
command,  provided  it  did  not  violate  a  definite 
legal  right  of  the  plaintiff. 

In  Payne  v.  Western  &  A.  R.  Co.  13  Lea,  507. 
49  Am.  Rep.  666,  infra,  IV.  a,  it  was  held  that 
an  employer  is  not  liable  to  an  action  by  a  third 
person  for  having  deprived  him  of  the  trade  of 
his  employees  by  threatening  to  dlscbp.rge  such 
employees  if  they  continued  to  trade  with  him, 
as  the  employer  had  a  right  to  discharge  his  em- 
ployees, and  his  motive  in  so  doing  cannot  be 
considered. 

But  In  Graham  v.  St.  Charles  Street  R.  Co. 
47  La.  Ann.  214,  27  L.  R.  A.  416,  16  So.  806, 
infra,  IV.  a,  the  foreman  of  a  railway  company, 
who  maliciously  deprived  a  storekeeper  of  the 
trade  of  the  railroad  employees  by  threatening 
to  discharge  the  men,  was  held  liable,  upon  the 
ground  that  the  intentional  causing  of  loss  to 
another,  without  Justifiable  cause,  and  with  ma- 
licious purpose,  is  of  itself  a  wrong ;  that,  while 
a  person  has  an  absolute  right  to  refuse  to  have 
business  relations  with  any  person  whomsoever, 
It  Is  not  equally  true  that  he  can  always,  with 
malicious  motives,  influence  another  to  do  the 
same  thing  without  incurring  legal  liability. 

Again,  in  International  &  G.  N.  R.  Co.  v. 
Greenwood.  2  Tex.  Civ.  App.  76,  21  S.  W.  659, 
infra  .IV.  a,  it  was  held  that  a  railway  company 
was  liable  to  the  proprietor  of  a  boarding  house 
for  having  deprived  him  of  the  patronage  of  his 
men  by  threatening  to  discharge  them  If  they 
patronized  him.  The  court  based  its  decision 
upon  the  ground  that  the  company  had  no  right 
to  discharge  its  servants  arbitrarily  or  capri- 
ciously, but  for  .reasonable  causes  only.  The 
court  said  that,  if  the  company  had  a  right  to 
discharge  Its  employees  for  doing  the  forbidden 
thing.  It  was  not  liable. 

It  is  evident  that  the  above  cases,  in  which 
the  employer  was  held  liable,  do  not  militate 
against  the  principle  that  one  is  not  liable 
for  damages  resulting  from  the  exercise  of  a 
legal  right,  even  though  accompanied  by  malice. 
The  conflict  in  the  cases  arises  out  of  differences 
as  to  whether  the  defendant  was  in  the  exercise 
of  a  legal  right. 

In  the  Payne  Case  the  defendant  was  relieved 
from  liability  on  the  theory  that  his  right  to 
discharge  his  employees  was  the  right  involved, 
62  L.  R.  A. 


while  the  court,  in  the  other  cases,  penetrated 
this  disguise,  and  fastened  upon  the  real  pur- 
pose of  the  defendant,  which  was  to  deprive 
plaintiff  of  a  portion  of  his  trade,  which  he  had 
no  legal  right  to  do,  unless  he  did  It,  as  In  the 
Roblson  Case,  for  the  legitimate  purpose  of  in« 
creasing  his  own  trade. 

In  Bradford  v.  Pickles  [1805]  A.  C.  587,  64 
L.  J.  Ch.  N.  S.  759,  73  L.  T.  N.  S.  353,  11  Re- 
ports, 286,  44  Week.  Rep.  190,  60  J.  P.  3,  infra, 
ill.  c,  2,  the  court,  in  holding  that  the  fact  that 
a  landowner  exercised  his  right  to  divert  perco- 
lating water  with  a  malicious  purpose  to  injure 
his  neighbor  did  not  make  his  conduct  action- 
able, said  that  the  principle  that  defendant 
might  be  restrained  from  the  purely  malicious 
exercise  of  his  legal  rights,  although  he  did  not 
infringe  any  rights  of  the  plaintiff,  had  not 
found  a  place  in  English  law.  See  Barclay  v. 
Abraham  (Iowa)  96  N.  W.  1080,  infra.  III.  c, 
2,  discussed  to  the  next  subdivision,  where  it 
was  held  that  rights  in  percolating  waters  are 
correlative. 

c.  Acta  in  exercise  of  rights  accompanied  by  in- 
terference with  legal  rights  of  others. 

The  decision  in  the  Bradford  Case  [1895]  A. 
C.  587,  64  L.  J.  Ch.  N.  S.  759,  73  L.  T.  N.  S.  353, 
11  Reports,  286,  44  Week.  Rep.  190,  60  J.  P.  3. 
supra,  II.  b,  and  in  the  case  of  Barclay  v.  Abra- 
ham (Iowa)  96  N.  W.  1080,  infra.  III.  c,  2,  il- 
lustrates the  value  of  the  distinction  followed 
in  the  classillcation  used  In  this  discussion  of 
the  general  principles.  While  different  results 
are  reached  in  these  cases.  It  is  due  to  differ- 
ences as  to  the  nature  of  the  primary  right  of 
a  landowner  in  the  use  of  percolating  water. 
The  decision  in  the  Bradford  Case  rested  on  the 
ground  that  the  rights  of  a  landowner  to  do 
what  he  pleases  with  the  water  percolating 
through  his  land  are  absolute,  and  not  correl- 
ative with  the  rights  of  his  neighbor.  In  re- 
gard to  this,  the  court.  In  the  Barclay  Case, 
said :  "The  right  being  conceded,  possibly  the 
intent  with  which  [It  was]  exercised  would  be 
immaterial ;"  but  It  called  attention  to  a  tend- 
ency on  the  part  of  the  courts  to  depart  from  the 
strict  rules  of  the  common  law  with  respect  to 
percolating  waters,  and  to  hold  that  the  rights 
of  the  landowner  are  correlative,  and  not  abso- 
lute; and  It  based  Its  decision,  restraining  the 
landowner  from  maliciously  wasting  percolating 
water  to  the  detriment  of  his  neighbor,  without 
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1,  23  Ohio  L.  J.  48;  Walker  ▼.  Cronin,  107 
Mass.  555;  Doremus  v.  Hennessy,  62  111. 
App.  391,  176  111.  608,  43  L.  R.  A.  797,  62 
N.  E.  924,  64  N.  E.  524;  Van  Horn  v.  Van 
Horn,  52  N.  J.  L.  284,  10  L.  R.  A.  184,  20 
Atl.  485;  Toledo,  A.  A,  d  N.  M,  R.  Co.  v. 
Pennsylvania  (Jo.  19  L.  R.  A.  387,  5  Inters. 
Com.  Rep.  522,  54  Fed.  730.  See  also  Barr 
V.  Esae^  Trades  Council,  53  N.  J.  Eq.  101, 
30  Atl.  881 ;  Delz  v.  Winfree,  80  Tex.  400, 
16  S.  W.  Ill;  Sherry  v.  Perkins,  147  Mass. 
212,  17  N.  E.  307;  Vegelahn  v.  Ountner,  167 
Mass.  92,  35  L.  R.  A.  722,  44  N.  E.  1077; 
Continental  Ins.  Co,  v.  Fire  Undencriters, 
67  Fed.  310;  Hopkins  v.  Oxley  Stave  Co. 
28  C.  C.  A.  99,  49  U.  S.  App.  709,  83  Fed. 
912;  Booker  v.  Puyear,  27  Neb.  346,  43  N. 
W.  133;  Gregory  v.  BrunsiHck,  6  Mann.  & 


G.  205;  Careto  ▼.  Rutherford,  106  Mass.  1, 
8  Am.  Rep.  287. 

The  crime  of  conspiracy  consists  of  a  con- 
spiracy or  confederation  of  two  or  more  per- 
sons to  do  an  unlawful  act,  or  to  do  a  lawful 
act  with  unlawful  means.  Criminal  con- 
spiracy cannot  be  predicated  of  one  person 
alone.  In  the  action  of  civil  conspiracy, 
however,  it  is  not  the  concerted  action,  or 
the  confederation,  which  forms  the  grava- 
men of  the  action,  but  the  damage  which 
results  from  the  tort  committed  {Parker 
V.  Huntington,  2  Gray,  124).  If,  therefore, 
no  confederation  or  agreement  were  shown, 
the  tort  and  the  damage  would  be  sufficient 
to  sustain  a  judgment  against  one  or  more 
(Savile  ▼.  Roberts,  1  Ld.  Raym.  378). 


any  benefit  accruing  to  himself,  upon  this 
ground.  These  two  decisions  show  that  the  real 
question  to  be  determined  in  each  case  is  the 
nature  of  the  right  involved, — Is  It  absolute?  or 
is  It  correlative,  to  be  exercised  with  due  regard 
to  the  exercise  of  the  corresponding  rights  by 
others? 

In  Hoy  V.  Sterrett,  2  Watts,  327,  27  Am.  Dec. 
313,  infra.  III.  c,  1,  which  was  an  action  of  a 
lower  riparian  proprietor  against  an  upper  pro- 
prietor for  the  Improper  detention  of  the  water, 
their  rights  being  correlative  the  court  said  that, 
If  the  defendant's  action  In  detaining  was  ma- 
licious, his  conduct  was  actionable. 

In  Moores  v.  Bricklayers'  Union  No.  1*  23 
Ohio  L.  J.  48,  infra,  IV.  a,  the  court.  In  holding 
that  the  act  of  defendants  In  maintaining  a  boy- 
cott against  plaintiffs  was  actionable  because 
malicious,  said  that,  in  the  exercise  of  common 
rights,  acts,  which  would  otherwise  be  lawful, 
become  actionable  when  they  are  actuated  from 
simple  motives  of  malice ;  and  that  the  exercise 
of  such  rights  is  distinguishable  from  the  right 
which  one  exercises  in  the  use  of  his  land,  which 
is  a  positive  right. 

In  Post  V.  Munn,  4  N.  J.  L.  61,  7  Am.  Dec.  570, 
infra.  III.  d.  It  was  held  that,  If  one,  In  the  ex- 
ercise of  his  superior  right  of  navigation,  should 
turn  out  of  his  course  for  the  malicious  purpose 
of  running  upon  a  net,  or  should  He  In  wait  until 
the  net  Is  spread,  and  then  crowd  sail  to  reach 
It,  he  Is  liable  for  thus  maliciously  Interfering 
with  the  Inferior  right  of  fishery. 

d.  Acts  not  in  exercise  of  rights  and  infringing 
rights  of  others. 

In  Quinn  v.  Leathern  11901]  A.  C.  493,  70  L. 
J.  P.  C.  N.  S.  76,  85  L.  T.  N.  S.  289,  50  Week. 
Rep.  139,  05  J.  P.  708,  infra,  IV.  a,  where  it  was 
held  that  the  defendants,  who  were  officers  of  a 
trade  union,  were  liable  to  a  third  person  from 
whom  the  employer  of  members  of  their 
union  ceased  to  purchase  goods,  pursuant 
to  a  threat  of  the  defendants  to  call  out 
the  members  of  the  union  who  worked  for 
him  if  he  continued  to  deal  with  the  plaintiff, 
the  decision  was  on  the  ground  that  the  defend- 
ants were  not  engaged  in  the  exercise  of  a  right, 
but  were  actuated  solely  by  a  malicious  purpose 
to  Injure  the  plaintiff ;  while  in  the  case  of  Al- 
len V.  Flood,  the  defendants  were  In  the  pursuit 
of  a  legitimate  trade  object,  although  actuated 
by  malice.  Lord  Lindley  stated  that,  in  the 
present  case,  the  coercion  of  the  plaintiff's  cus- 
Q2  L.  R.  A. 


tomers  and  servants,  and  of  the  plaintiff  through 
them,  was  an  Infringement  of  their  liberty  as 
well  as  his ;  and  the  case  was,  therefore,  distin- 
guishable from  those  in  which,  although  damage 
was  Intentionally  inflicted,  no  right  was  In- 
fringed. 

In  Krtx  V.  Produce  Exchange.  79'  Minn.  140, 
48  L.  R.  A.  90,  81  N.  W.  737,  infra,  IV.  a.  It  was 
held  that  a  conspiracy  to  refuse  to  deal  with  a 
dealer  in  farm  produce,  and  to  Induce  others  to 
do  likewise,  was  actionable,  where  It  was  done 
with  a  malicious  Intent  to  Injure  such  dealer, 
and  not  for  the  purpose  of  serving  any  legiti- 
mate Interest  of  the  conspirators.  And  the 
court,  in  so  holding,  distinguished  the  decision 
from  its  earlier  one  in  Bohn  Mfg.  Co.  v.  Hollla, 
54  Minn.  223,  sub  nom.  Bohn  Mfg.  Co.  v.  North- 
western Lumbermen's  Asso.  21  L.  B.  A.  337,  55 
N.  W.  1119,  infra,  IV.  a,  on  the  ground  that  In 
that  case  the  defendants  were  engaged  la  pro- 
tecting legitimate  interests  of  their  own. 

In  Dannerberg  v.  Ashley,  10  Ohio  C.  C,  55S, 
infra,  IV.  b,  the  court  held  that  a  general  man- 
ager of  a  railway  company,  who  procured  an- 
other railway  company  to  discharge  one  of  its 
employees,  from  a  malicloas  motive,  was  liable 
to  such  employee.  The  court  placed  Its  decision 
upon  the  ground  that  the  plalntlff^s  act  was 
without  Justlliable  cause. 

In  Dickson  v.  Dickson,  33  La.  Ann.  1261, 
infra.  III.  a.  It  was  held  that,  if  defendant  acts 
maliciously  in  Inducing  laborers  to  refuse  to  con- 
tract, or  to  abandon  their  contracts,  with  an- 
other, It  is  actionable,  as  the  acts  are  not  in 
the  exercise  of  a  legal  right,  but  are  In  violation 
of  the  rights  of  the  plaintiff. 

In  Waiker  v.  Cronln,  107  Mass.  555,  infra, 
III.  A,  which  was  an  action  brought  by  the  plain- 
tiff against  the  defendant  for  wilfully  persuad- 
ing and  inducing  a  large  number  of  persons  to 
leave  plaintiff's  employment,  the  court  distin- 
guished the  case  from  those  relating  to  acts  done 
by  the  owner  of  land  in  the  exercise  of  his  rights 
of  ownership,  on  the  ground  that  In  those  cases 
the  act  is  not  actionable  because  no  legal  right 
of  the  adjoining  owner  is  violated ;  while,  where 
the  defendant's  acts  are  purely  malicious,  with- 
out Justification  or  the  exercise  of  any  Interest 
or  lawful  purpose,  they  are  actionable  If  they 
injure  another  In  the  conduct  of  his  business. 

III.     Injury  to  property. 
a.  Causing  breach  of  contract. 
In  Lumley  v.  Gye^^gj^g^  Bl.  216.  22  ll  J.  Q. 
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Bigelow,  Tort«,  5th  ed.  p.  104;  Gregory 
"W,  Brunswick,  6  Mann.  &  G.  205. 

The  authorities  are  recognizing  certain 
eases,  other  than  those  of  slander,  libel,  and 
malicious  prosecution,  where  the  element  of 
malice  is  considered  in  the  question  of  the 
lawful  or  unlawful  nature  of  the  act,  and 
that  malice  will,  in  certain  cases,  overturn 
«n  otherwise  rightful  act. 

Keehle  v.  Hickermgill,  11  East,  574,  note; 
<!arringion  v.  Taylor,  11  East,  571;  Chreg- 
ory  V.  Brunswick,  6  Mann.  &  G.  205;  Lum- 
ley  V.  Qye,  2  El.  &  Bl.  216;  Angle  v.  Chica- 
go, 8t,  P.  M.  d  0.  H,  Co.  151  U.  8.  1,  38  L. 
«d.  55,  14  Sup.  Ct.  Rep.  240;  Jaggard,  Torts, 
p.  646;  Toledo,  A,  A.  d  V.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.  R.  A.  387,  5  Inters.  Cora. 


Rep.  522,  54  Fed.  730;  Bigelow,  Torts,  6th 
ed.  pp.   1-12. 

The  object  of  the  defendants  was  to  force 
a  change  in  the  existing  contracts  of  the 
plaintiff  with  other  jobbers,  and  thus  to  in- 
terfere with  the  contractual  obligations  be- 
tween them,  and  to  deprive  the  plaintiff  of 
the  full  contract  prices  to  which  it  was  en- 
titled. 

The  combination  was  unlawful  if  its  ob- 
ject was  to  induce  persons  to  break  their 
contracts  with  the  plaintiff. 

Thomas  v.  Cincinnati,  y.  0.  d  T.  P.  R, 
Co,  4  Inters.  Com.  Rep.  788,  62  Fed.  817; 
Angle  v.- Chicago,  8t.  P.  M.  d  0.  R.  Co.  151 
U.  S.  1,  38  L.  ed^  55,  14  Sup.  Ct.  Rep.  240; 
Tejuperton  v.  Russell  [1893]  1  Q.  B.  715; 
Mogul  8.  8.  Co.  v.  McGregor  [1892]   A.  C. 


B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  It 
-was  held  that  a  person  who  wrongfully  and  ma- 
liciously, or,  which  is  the  same  thing,  with  no- 
tlcCf  interrnpts  the  relation  subsisting  between 
master  and  servant  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  of  harbor- 
ing or  keeping  him  as  servant,  after  he  has 
•quitted  It,  during  the  time  stipulated  for  as  the 
period  of  service,  whereby  the  master  Is  injured, 
•commits  a  wrongful  act  for  which  he  is  responsi- 
ble at  law ;  and  the  right  of  action  in  the  master 
arises  from  the  wrongful  act  of  the  defendsnt  in 
procuring  the  person  hired,  to  break  his  con- 
tract by  putting  an  end  to  the  relation  of  em- 
ployer and  employee.  That  the  right  of  an  em- 
ployer to  maintain  an  action  on  the  case  for  pro- 
curing or  inducing  persons  in  his  service  to 
abandon  their  employiuent  is  not  limited  to  the 
cases  of  apprentices  and  menial  servants  and 
•others  to  whom  the  provisions  of  the  statute  of 
laborers,  23  Edw.  III.,  would  be  applicable;  but 
that  It  extends  to  the  cases  of  persons  who  have 
•contracted  for  personal  service  for  a  time,  and 
during  the  period  have  been  wrongfully  procured 
and  Incited  to  abandon  such  service  to  the  loss 
of  the  person  whom  they  had  contracted  to 
serve.  The  court  distinguished  and  indicated 
^oubt  as  to  the  authority  of  Tarleton  v.  M'Gaw- 
ley,  Peake  N.  P.  Cas.  pt  1.  p.  207,  3  Revised 
Rep.  689,  infra,  IV.  a;  Ashley  v.  Harrison, 
Peake  N.  P.  Cas.  pt.  1,  p.  194,  1  Esp.  48,  3  Re- 
prised Rep.  686 ;  and  Taylor  v.  Nerl,  1  Esp.  386, 
—  infra,  IV.  c. 

The  case,  so  far  as  the  subject  here  being  con- 
aidered  Is  concerned,  arose  upon  a  demurrer  to 
a  declaration,  the  three  counts  of  which  alleged 
that  the  defendant  maliciously  enticed  and  pro- 
•cured  a  dramatic  artist  of  the  plaintiff,  who  had 
"been  employed  by  him,  to  depart  from  such  em- 
ployment. Coleridge,  J.,  delivered  an  elaborate 
opinion  dissenting  from  the  propositions  of  the 
majority  of  the  court,  stating,  In  substance, 
that  in  order  to  make  an  act  the  subject  of  a 
•cause  of  action,  there  must  be  a  loss  directly  and 
approximately  connected  with  the  act,  and  that 
the  mere  Intention,  or  even  endeavor,  to  produce 
it  will  not  found  the  action.  That  the  exist- 
ence of  the  Intention, — that  Is,  the  malice, — 
will  in  some  cases  be  an  essential  Ingredient  In 
order  to  constitute  the  wrongfulness  or  injuri- 
ous nature  of  the  act ;  but  it  will  neither  supply 
the  want  of  the  act  Itself,  nor  its  hurtful  conse- 
quences, however  complete  the  Injury. 

This  case  has  been  frequently  cited  in  both 
«2  L.  R.  A. 


English  and  American  cases  as  an  authority  for 
two  propositions :  First,  that  the  Intentional 
enticement  and  procurement  of  a  servant  or  em- 
ployee to  the  breach  of  an  existing  unperformed 
contract  is,  in  and  of  itself,  an  actionable 
wrong ;  second,  that  an  act  which,  if  done  inno- 
cently and  in  good  faith  would  not  be  actionable, 
becomes  so  if  done  with  malice. 

One  who,  by  a  written  agreement  with  an- 
other, engages  the  latter  to  perform  services  for 
five  years,  during  which  such  other  person  Is, 
by  the  agreement,  not  to  engage  himself  to  any- 
one else,  where  the  person  so  engaged  Is  possessed 
of  a  secret  known  only  to  him  and  a  few  others 
in  the  process  of  manufacturing  certain  articles, 
which  process  he  is  to  use  exclusively  during 
the  period  mentioned  In  the  business  of  his  em- 
ployer, may  maintain  an  action  against  such  per- 
son and  a  rival  manufacturer  of  the  same  arti- 
cles, and  his  manager,  who,  with  knowledge  of 
such  contract,  have  wrongfully  Induced  the  per- 
son so  engaged  to  him  to  depart  from  his  ex- 
clusive service  contrary  to  said  agreement,  and 
to  manufacture,  on  account  of  such  rival  manu- 
facturer, the  articles  such  as  he  had  contracted 
to  manufacture  in  said  agreement,  for  damages 
against  the  rival  manufacturer  and  his  manager, 
and  for  an  Injunction  to  restrain  them  from  em- 
ploying the  other  defendant  to  do  work  for  them 
in  the  manufacture  of  such  articles,  and  to  re- 
strain such  other  defendant  (the  person  with 
whom  he  had  made  such  agreement)  from  en- 
gaging himself  to  the  other  defendants  until  the 
expiration  of  his  said  contract  of  service  with 
the  plaintiff.  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Dlv. 
333,  60  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75. 
29  Week.  Rep.  367,  45  J.  P.  373.  It  was  In  this 
case  that  Hrett,  L.  .T.  (afterwards  LordEsher.M. 
R.),  first  stated  that  It  was  decided  in  Lumley 
V.  Gye,  2  El.  &  Bl.  216,  22  L.  J.  Q.  B.  N.  S.  463, 
17  Jur.  827.  1  Week.  Rep.  432,  supra,  that.  If  the 
defendants  there  merely  had  persuaded  a  person 
to  break  his  contract.  It  might  not  be  wrongful 
in  law  or  In  fact ;  but  that,  if  the  persuasion  be 
used  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of  benefiting  the  defendant  at 
the  expense  of  the  plaintiff,  it  is  a  malicious 
act,  which  is.  In  law  and  fact,  a  wrong 
act,  and,  therefore,  a  wrongful  act,  and, 
therefore,  an  actionable  act  If  Injury  ensues  from 
It.  And  that  a  malicious  act,  such  as  above  de- 
scribed, is  a  wrongful  act  in  law  and  in  fact. 
He  proceeded  further  to  state  that  the  act  com* 
plained  of  in  the  case  of  Lumley  v.  Gye,  and 
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37;  Lumley  ▼.  Oye,  2  El.  &  Bl.  216;  Bom?- 
en  V.  Ball,  L.  R.  6  Q.  B.  Div.  333 ;  Walker 
T.  Cronin,  107  Mass.  5«7. 

This  rule  is  not  confined  to  cases  of  mas- 
ter and  servant,  or  to  those  of  personal 
service. 

Temperton  v.  Russell  [1893]  1  Q.  B.  715; 
Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333; 
Thomas  v.  Cincinnati,  N,  0.  d  T.  P,  R.  Co, 
4  Inters.  Com.  Rep.  788,  62  Fed.  817;  Angle 
V.  Chicago,  St.  P.  M.  d  0.  R.  Co.  151  U. 
S.  10,  38  L.  ed.  59,  14  Sup.  Gt.  Rep.  240; 
Walker  v.  Cronin,  107  Mass.  667;  Doremus 
V.  Hennessy,  62  111.  App.  391 ;  Delz  v.  Win- 
free,  80  Tex.  400,  16  S.  W.  111.  . 

The  object  and  effect  of  the  circular  were, 
also,  to  deprive  the  plaintiff  of  custom  and 
other  possible  contracts,  for  which  an  ac- 
tion will  lie. 


May  v.  Wood,  172  Mass.  14,  51  N.  E.  191 ; 
Toledo,  A.  A.  d  y.  M.  R.  Co.  v.  Pennsylva- 
nia Co.  19  L.  R.  A.  387,  5  Inters.  Com. 
Rep.  522.  54rFed.  730;  Temperton  v.  Rus- 
sell [1893]  1  Q.  B.  715. 

Messrs.  William  B.  Thompson  and 
Ford  W.  Thompson,  for  defendants  in 
error : 

An  act  which  does  not  amount  to  a  le- 
gal injury  cannot  be  actionable  because  it 
is  done  with  a  bad  motive;  or,  a  man's  mo- 
tive will  not  make  wrongful  an  act  whicb 
in  itself  is  not  wrongful;  or,  an  act  which 
does  not  amount  to  a  legal  injury  cannot 
be  a<;tionable  because  it  is  done  with  a  bad 
intent. 

Allen  V.  Flood  [1898]  A-  0.  1;  Heald  v. 
Carey,  11  C.  B.  977;  Brinsmead  v.  Barri- 
son,  L.  R.  7  C.  P.  647;  Stevenson  ▼.  Neum- 


wbich  was  complained  of  In  the  present  case, 
was,  therefore,  because  malicious,  wronfrful.  He 
also  stdted  that  the  lord  chancellor  agreed  with 
him  In  the  judgment,  and  that  It  was  to  be 
taken,  therefore,  as  the  Judgment  of  the  lord 
chancellor  as  well  as  of  himself.  Lord  Cole- 
ridge, Cb.  J.,  in  dissenting,  admitted  that  the 
question  to  be  decided  was  whether  the  opinion 
of  the  majority  of  the  judges,  or  the  opinion  of 
the  dissentient  judge.  In  the  case  of  Lumley  v. 
Gye,  should  prevail  in  a  court  which  was  not 
bound  by  the  decision  In  that  case.  He  was  of 
the  opinion  that  the  court  of  appeal  was  not 
bound  by  It,  and  ought  to  overrule  it. 

By  the  concession  that  merely  persuading  one 
to  break  his  contract  might  not  be  wrongful  in 
law  or  in  fact,  the  line  seems  to  be  distinctly 
drawn,  that  It  Is  the  malice  that  makes  action- 
able an  act,  otherwise  lawful  and  within  defend- 
ant's right 

Officers  of  three  trades  unions  having  a  com- 
mon interest,  who  combine  to  induce  or  compel 
a  Arm  to  transact  their  business  in  a  manner 
provided  by  the  rules  of  the  unions,  and  for 
that  purpose  and  with  that  object,  in  an  en- 
deavor to  coerce  another  not  to  deal  with  such 
firm,  threaten  that,  if  any  person  connected  with 
the  trade  common  to  all  shall  deal  with  such 
other  for  materials  the  members  of  the  unions 
would  refuse  to  work  for  anyone  upon  the  goods 
supplied  by  such  other,  whereby  persons  are  in- 
duced to  break  contracts  entered  into  with  him 
for  the  supply  of  materials,  and  not  to  enter  into 
further  contracts  with  him, — are  liable  to  him 
in  an  action  for  the  damages  sustained  by  him 
on  account  thereof.  Temperton  v.  Russell 
11803]  1  Q.  B.  715,  62  L.  J.  Q.  B.  N.  S.  412,  4 
Reports,  376,  69  L.  T.  N.  S.  78,  41  Week.  Rep. 
565,  57  J.  r.  676.  In  this  case  Lord  Esher  re- 
Iterated  the  statement  made  in  his  opinion  (as 
Brett,  L.  J.),  In  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div. 
333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75, 
20  Week.  Rep.  367,  45  J.  P.  373,  supra,  for  both 
himself  and  Lord  Selborne,  to  the  effect  that 
persuading  a  person  to  break  a  contract  for  the 
indirect  purpose  of  Injuring  the  plaintiff,  or  of 
benefiting  the  defendant  at  the  expense  of  the 
plaintiff,  is  a  malicious  act,  which  is  in  law  and 
In  fact  a  wrong  act,  and  therefore  a  wrongful 
act,  and  therefore  an  actionable  act  if  injury  en- 
sues from  It ;  and  further  said  that  the  distinc- 
tion that  was  asserted  between  the  claim  for 
inducing  persons  to  break  contracts  already  en- 
62  L.R.  A. 


tered  Into  and  that  for  Inducing  persons  not 
to  enter  into  contracts  could  not  prevail,  and 
was  not  maintainable ;  that  there  was  the  same 
wrongful  Intent  in  both  cases,  wrongful  because 
malicious ;  and  that  there  was  the  same  kind  of 
injury  to  the  plaintiff.  Lopes,  L.  J.,  took  the 
same  view.  The  propositions  here  laid  down  by 
the  master  of  the  rolls,  and  concurred  in  by 
Lopes,  L.  J.,  have  been  frequently  alluded  to  by 
those  courts  and  judges  who  were  of  the  same 
mind,  as  though  they  were  the  decision  In  the 
case,  while  others,  as,  for  Instance,  the  majority 
of  the  law  lords  in  Allen  v.  Flood  [1898]  A.  C. 
1,  67  L.  J.  Q.  B.  N.  8.  119,  77  L.  T.  N.  S.  717,  46 
Week.  Rep.  258,  infra,  IV.  b,  two  ©f  whom  re- 
iterated their  views  in  Quinn  v.  Leathern  [1001] 
A.  C.  495,  70  L.  J.  P.  C.  N.  S.  76,  85  L.  T.  N.  S. 
289,  50  Week.  Rep.  139.  65  J.  P.  708.  infra, 
IV.  a,  and  others  who  agree  with  the  latter 
Judges,  have  distinctly  stated  that  they  were  not 
essential  to  be  considered  In  arriving  at  the  re- 
sult, and  called  attention  to  the  fact  that  A.  L> 
Smith,  L.  J.,  declined  to  express  an  opinion 
thereon. 

Walker  v.  Cronin,  107  Mass.  555,  was  not  a 
case  Itself  Involving  the  subject  under  considera- 
tion. It  was  an  action  brought  by  the  plaintiff 
against  the  defendant  for  wilfully  persuading 
and  inducing  large  numbers  of  persons  in  plain- 
tiff's employ  to  leave  and  abandon  the  employ- 
ment of  the  plaintiff,  and  for  Inducing  certain 
persons  who  had  agi'eed  with  plaintiff  to  make 
certain  stock  Into  boots  and  shoes  and- return  the 
same  to  the  plaintiff's  factory,  to  neglect  to 
make  and  dnish  said  stock,  and  return  the  same 
in  an  unmanufactured  condition.  The  superior 
court  had  sustained  a  demurrer  to  the  declara- 
tion. In  reversing  the  judgment  and  overruling 
the  demurrer,  the  supreme  court  adverted  to 
those  cases  in  which  it  is  generally  held  that  no 
action  will  lie  against  one  for  acts  done  upon 
his  own  land  In  the  exercise  of  his  rights  of 
ownership,  whatever  the  motive,  if  they  merely 
deprive  another  of  advantages,  or  cause  a  loss 
to  him  without  violating  any  legal  right, — that 
is,  the  motive  in  such  cases  Is  Immaterial ;  say- 
ing, however,  that  in  Greenleaf  v.  Francis.  18 
Pick.  117,  infra,  III.  c,  2,  it  was  intimated  that 
such  acts  might  be  actionable  if  done  malicious- 
ly, and  that,  while  the  general  rule  just  men- 
tioned  was  assented  to  in  Wheatley  v.  Baugfa,  25 
Pa.  528,  64  Am.  Dec.  721,  infra.  III.  c,  2.  the 
suggestion  in  Greenleaf  v.  Francis  was  approved 
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ham,  13  C.  B.  285;  Bradford  v.  Picklea 
[1895]  A.  C.  597;  Hunt  v.  Simonds,  19  Mo. 
583;  Heytcood  t.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373;  Alexander  t.  Relfe,  9  Mo. 
App.  133;  Bohn  Mfg.  Co.  v.  Holli8,  54 
Minn.  223,  sub  nom.  Bohn  Mfg.  Co.  v.  North- 
xcestern  Lumbermen's  Asso.  21  L.  R.  A.  337, 
55  N.  W.  1119;  Norcross  v.  Otis,  152  Pa. 
481,  25  Atl.  575;  Spalding  v.  Vilas,  161 
U.  S.  483,  40  L.  ed.  780,  16  Sup.  Ct.  Rep. 
631 ;  Olencoe  Land  d  Gravel  Co.  v.  Hudson 
Bros.  Commission  Co.  138  Mo.  439,  36  L. 
R.  A.  804,  40  S.  W.  93;  Cooley,  Torts,  2d  ed. 
81,  688;  Chatfield  v.  Wilson,  28  Vt.  49; 
Payne  v.  Western  d  A.  R.  Co.  13  Lea,  507, 
49  Am.  Rep.  666;  Hideout  v.  Knox,  148 
Mass.  368,  2  L.  R.  A.  81,  19  N.  E.  390;  Rich 
V.  yeto  York  C.  d  H.  R.  R.  Co.  87  N.  Y. 
382;   Boyson  v.  Thorn,  98  Cal.  598,  21  L. 


R.  A.  233,  33  Pac.  492;  Kelly  ▼.  Chicago,  M. 
d  St.  P.  R.  Co.  93  Iowa,  436,  61  N.  W.  967; 
Wood,  Nuisances,  2d  ed.  §§  6,  642;  Sir  Fred- 
erick Pollock  in  14  Law  Quarterly  Rev. 
129;  Lumley  v.  Gye,  2  El.  &  Bl.  216;  May 
V.  Wood,  172  Mass.  14,  51  N.  E.  191;  Van 
Horn  V.  Van  Horn,  52  N.  J.  L.  284,  10  L.  R. 
A.  184,  20  AU.  485,  53  N.  J.  L.  514,  21  Atl. 
1069. 

The  right  of  the  Ely  &  Walker  Dry-Goods 
Company  to  issue  the  circular  and  sell  its 
goods  at  the  prices  named  in  the  circular, 
including  the  goods  which  it  purchased  from 
the  plaintiff,  as  well  as  those  which  it  pur- 
chased from  other  dealers,  and  which  the 
petition  admits  it  had  lawfully  purchased, 
was  a  right  of  as  high  a  dignity  and  status 
in  the  law  as  the  right  asserted  on  behalf 
of  plaintiff.    It  cannot  be  destroyed  or  quaJ- 


60  far  as  this,  namely,  that  malicious  acts  with- 
out the  Justification  of  any  right — that  is,  acts 
of  a  stranger  resulting  in  like  loss  or  damage — 
might  be  actionable.  The  court  then  proceeded 
to  state  lu  its  own  terms  a  rule  in  regard  to 
cases  of  this  character,  and  the  language  which 
follows,  used  by  it  in  doing  so,  has  been  quoted 
by  nearly  every  court  which  has  held  that  a  con- 
spiracy to  do  a  wrongful  act  may  be  the  gist 
of  an  action  for  damages  ensuing  from  its  com- 
mission :  "Everyone  has  a  right  to  enjoy  the 
fruits  and  advantages  of  his  own  enterprise,  in- 
dustry, skill,  and  credit.  He  has  no  right  to  be 
protected  against  competition ;  but  he  has  a 
right  to  be  free  from  malicious  and  wanton  in- 
terference, disturbance,  or  annoyance.  If  dis- 
turbance or  loss  comes  as  a  result  of  competi- 
tion, or  the  exercise  of  like  rights  by  others,  It 
is  damnum  absque  injuria,  unless  some  superior 
right  by  contract  or  otherwise  is  interfered  with. 
But  if  it  comes  from  the  merely  wanton  or  ma- 
licious acts  of  others,  without  the  Justification 
of  competition  or  the  service  of  any  Interest  or 
lawful  purpose,  it  then  stands  upon  a  different 
footing,  and  falls  within  the  principle  of  the  au- 
thorities first  referred  to." 

(The  authorities  last  mentioned  were  such  as 
Keeble  t.  Hickeringlll,  11  East,  574,  note,  11 
Mod.  74,  11  Revised  Rep.  273,  note ;  Carrlngton 
V.  Taylor,  11  East,  571-574,  2  Campb.  258,  11 
Revised  Rep.  270,  infra ,  III.  d ;  and  Tarleton  v. 
M'Gawley,  Peake  N.  r.  Cas.  pt.  1,  p.  205,  3  Re- 
vised Rep.  689,  infra,  IV.  a). 

If  one  contracts  upon  a  consideration  to  ren- 
der personal  services  for  another,  any  third  per- 
son who  maliciously — that  is,  without  lawful 
Justification — induces  the  party  who  contracted 
to  render  the  services  to  refuse  to  do  so,  is  liable 
to  the  injured  party  in  an  action  for  damages. 
Ilaskins  v.  Royster,  70  N.  C.  601,  16  Am.  Rep. 
780. 

When  the  relation  of  master  and  servant  ex- 
ists by  virtue  of  a  valid  contract,  the  master 
may  maintain  an  action  on  the  case  against  any 
person  who  knowingly  and  wilfully  induces  the 
servant  to  break  the  contract  and  abandon  the 
service.  Bixby  v.  Dunlap,  56  N.  H.  456,  22  Am. 
Rep.  475. 

Where  a  widow  held  plantations  formerly  be- 
longing to  her  husband  as  legal  usufructuary, 
and  the  plaintiff,  her  daughter,  had  leased  from 
her  tbs  same  for  a  term  of  years,  and  the  other 
heirs  of  deceased,  for  the  purpose  of  compelling 
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the  daughter  to  abandon  her  lease  with  the  idea 
of  having  the  widow  renounce  her  legal  usufruct 
so  that  there  might  be  a  partition  of  ^he  estate 
between  all  the  heirs,  upon  the  refusal  of  the 
daughter  so  to  do,  deprived  her  and  her  planta- 
tions of  labor  by  threats,  persuasions,  and  other 
inducements  addressed  to  the  laborers,  thereby 
inducing  them  to  refuse  to  contract,  or  to  aban- 
don their  contracts  with  the  daughter,  whereby 
she  suffered  great  damage,  an  action  will  lie  in 
her  favor  against  the  persons  causing  the  injury. 
Dickson  V.  Dickson,  33  La.  Ann.  1261.  As  a 
ground  for  the  maintenance  of  the  action,  the 
court  said :  "It  is  manifest  that  these  acts, 
thus  wantonly  and  maliciously  done  by  defend- 
ants, were,  in  the  sense  of  the  law,  faults, — 
that  is,  acts  done  in  the  exercise  of  no  legal 
rights  of  their  own,  and  in  violation  of  the 
rights  and  feelings  of  the  plaintiff,  who  was  en- 
titled to  pursue  her  lawful  business  without  in- 
terference or  hindiance  from  defendants.  For 
the  damages  resulting  from  such  acts,  the  de- 
fendants are  responsible." 

In  distinguishing  this  case,  the  court,  in  Kline 
V.  EubankQ,  109  La.  241,  33  So.  211,  said:  "It 
appears  in  Dickson  v.  Dickson,  33  La.  Ann.  1263, 
that  the  acts  complained  of  had  been  committed 
'solely  for  the  purpose  of  injuring  the  plaintiff, 
and  of  preventing  her  from  deriving  any  benefit 
from  her  lease.'  " 

A  declaration  states  a  cause  of  action  which 
avers  that  the  defeudant,  knowing  that  plaintiff 
was  the  rightful  possessor  by  his  tenants  of  the 
premises  iu  question,  and  wrongfully  and  ma- 
liciously intending  to  injure  him,  so  disturbed 
his  tenants  that  they  abandoned  the  possession, 
whereby  he  lost  his  rent,  which  he  would  have 
received  If  they  had  continued  in  possession,  and 
the  premises  sustained  Injury  and  dilapidation 
by  reason  of  being  vacant  and  unoccupied  for 
the  remainder  of  the  year.  The  court  said  that 
here  was  damage  to  the  plaintiff  caused  by  the 
wrongful  and  malicious  act  of  the  defendant, 
committed  with  a  full  knowledge  that  he  was 
violating  the  plaintiff's  rights,  and  with  the  in- 
tent to  injure  him ;  and  it  did  not  follow  that, 
because  the  tenants  had  violated  their  contract 
with  the  plaintiff,  and  were  liable  to  him  for 
rent,  the  defendant  was  to  be  excused  from  lia- 
bility.    Aldridge  v.  Stuyvesant,  1  Hall,  210. 

On  the  other  hand,  it  has  been  held  by  the 
Kentucky  court  of  appeals  that  inducing  another 
to  break  his  contract  will  not  render  one  liable 
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ifled  becauBe  the  exerciBe  of  it  was  impelled 
by  a  bad  motive;  nor  was  its  exercise  lim- 
ited to  instances  of  commercial  competition. 

Allen  V.  Flood  [1898]  A.  C.  1;  Sir  Fred- 
erick Pollock,  in  14  Law  Quarterly  Rev.  131 ; 
Prof.  Wigmore  in  21  Am.  Law  Rev.  519, 
520;  Pollock,  Torts,  4th  ed.  295-500;  Ar- 
thur V.  Oakes,  25  L.  R.  A.  414,  4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  310;  Hopkins  v.  Oxley 
Stave  Co.  28  C.  C.  A.  99,  49  U.  S.  App.  709, 
83  Fed.  912;  People  v.  Barondeas,  133  N. 
Y.  649,  31  N.  E.  240. 

The  American  rule  is,  that  there  must  be 
illegal  means,  and  the  means  themselves 
must  be  of  a  nature  unlawful  and  wrongful. 

Old  Dominion  8.  8,  Co,  v.  McKenna,  30 
Fed.  48;  Arthur  v.  Oakea,  25  L.  R.  A.  414, 


4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24 
U.  S.  App.  239,  63  Fed.  310;  Re  Debs,  158 
U.  S.  564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep. 
900;  Consolidated  Steel  d  Wire  Co,  v.  Mur- 
ray y  80  Fed.  811;  Hopkins  v.  Oxley  Stave 
Co,  28  C.  C.  A  99,  49  U.  S.  App.  709,  83 
Fed.  912;  Jackson  v.  Stanfield,  137  Ind.  592, 
23  L.  R.  A.  588,  36  N.  E.  345,  37  N.  E.  14; 
Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  30  Atl.  881;  Vegelahn  v.  Ountner,  167 
Mass.  92,  35  L.  R.  A.  722,  44  N.  E.  1077. 

If  any  of  the  contracts  were  broken  by 
the  parties  contracting  with  the  plaintiff, 
there  could  not  be  tort  committed  by  these 
defendants,  but  the  right  of  action  would 
exist  only  against  the  parties  breaking 
their  contracts. 

Cooley,  Torts,  497;  Cltambers  v.  Baldwin, 


to  the  other  party  to  the  contract,  although  It 
is  done  malldoasly  and  for  the  sake  of  profit,  if 
without  force  or  fraud.  And  that  an  act  which 
does  not  of  itself  amount  to  a  legal  wrong  can- 
not he  made  so  hy  a  wrong  motive.  Chambers 
V.  Baldwin,  91  Ky.  121,  11  L.  R.  A.  545,  15  S. 
W.  57. 

And  in  Bourlier  Bros.  v.  Macauley,  91  Ky. 
135,  11  L.  R.  A.  550,  15  S.  W.  60.  it  was  stated 
that  there  were  two  principal  questions  of  law 
in  the  case :  First,  whether  one  party  to  a  con- 
tract can  maintain  an  action  for  damages 
against  a  person  who  maliciously  advised  and 
procured  the  other  party  to  break  it ;  second, 
whether  an  act  lawful  in  itself  can  become  ac- 
tionable solely  because  it  was  done  maliciously. 
The  court  also  stated  that  these  two  questions 
were  considered  and  determined  in  the  case  of 
Chambers  v.  Baldwin,  91  Ky.  121.  11  L.  R.  A. 
545,  15  S.  W.  67,  decided  at  the  same  term,  and 
that  a  redlscusslon  of  them  was,  therefore,  un- 
necessary. The  court  further  said  that  It  was 
held  in  Chambers  v.  Baldwin  that,  to  maintain 
an  action  upon  the  case  at  common  law,  the  act 
upon  which  it  is  founded  must  not  only  amount 
to  a  legal  wrong,  but  must  be  the  proximate 
cause  of  the  loss  or  damage  sustained :  ajid  that, 
upon  principle,  and  according  to  decided  weight 
of  authority  in  the  United  States,  whether  a 
legal  wrong  has  been  done  or  not  depends  upon 
the  nature  and  quality  of  the  act,  not  upon  the 
motive  of  the  person  doing  it ;  the  forcible  state- 
ment of  the  proposition  in  Jenkins  v.  Fowler, 
24  Pa.  308,  infra,  VIII.,  being  quoted  and  ap- 
proved :  "Malicious  motives  make  a  bad  case 
worse,  but  they  cannot  make  that  wrong  which 
in  its  own  essence  Is  lawful." 

Both  the  above  cases  are  in  direct  opposition 
to  Lumiey  v.  Gye,  2  El.  &  Bl.  216,  22  L.  J.  Q.  B. 
N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  and 
Bowen  v.  Mall,  L.  R.  6  Q.  B.  Div.  333.  50  L.  J. 
Q,  B.  N.  8.  305,  44  L.  T.  N.  S.  75,  29  Week.  Rep. 
367,  45  J.  P.  373,  supra,  and  the  latter  cases,  by 
inference  at  least,  are  disapproved  in  Bourlier 
Bros.  V.  Macauley,  91  Ky.  135,  11  L.  R.  A.  550, 
15  S.  W.  60,  tiupra,  where  the  facts  were  sub- 
stantially Identical  with  those  in  Lumiey  v.  Gye. 

A  complaint  which  states  that  the  plaintiff  en- 
tered into  an  agreement  with  the  proprietor  of  a 
hotel  whereby  he  hired  of  such  proprietor  cer- 
tain rooms  In  the  hotel  at  a  monthly  rent  for 
himsffir  and  wife,  and  that  they  were  to  have 
their  meals  In  tbeir  room  or  at  the  restaurant 
connected  with  the  hotel;  that  the  defendant, 
62  L.  R.  A. 


who  was,  during  the  times  mentioned,  agent  of 
the  proprietor,  maliciously  and  with  intent  to 
oppress,  annoy,  and  disturb  the  plaintiff  in  the 
occupancy  of  his  lodgings,  and  to  force  him  to 
abandon  the  same,  and  to  deprive  him  of  the 
comforts  and  conveniences  which  he  was  then 
and  there  enjoying,  and  to  injure  him  in  his 
profession,  and  to  degrade  and  belittle  him  in 
the  eyes  of  the  guests  of  the  hotel,  and  of  his 
friends  and  the  public  in  general,  and  in  fraud 
of  said  agreement  caused  and  procured  the  pro- 
prietor of  the  hotel  to  demand  that  the  plaintiff 
and  his  wife  forthwith  vacate  said  rooms  and 
lodgings :  and  also  that  the  defendant  malicious- 
ly caused  and  procured  said  proprietor  to  refuse 
to  furnish  meals  etc..  and  to  Instruct  the  serv- 
ants to  refuse  their  orders ;  and  also  maliciously 
caused  and  procured  said  proprietor  to  threaten 
and  attempt  to  forcibly  eject  plaintiff  and  his 
wife  from  said  rooms  to  the  plaintilTs  damage, 
— fails  to  state  a  cause  of  action,  and  a  de* 
mucrer  thereto  is  sustained.  Boyson  ▼.  Thorn, 
1)8  Cal.  578,  21  L.  R.  A.  233,  33  Pac.  492.  The 
court  cousidered  and  disapproved  Lumiey  v. 
Gye,  2  El.  &  Bl.  216.  22  L.  J.  Q.  B.  N.  S.  463, 
17  Jur.  827,  1  W'eek.  Rep.  432,  and  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  Div.  333,  44  L.  T.  N.  S.  75, 
29  Week.  Rep.  367,  45  J.  P.  373,  supra,  and  ap- 
proved the  doctrine  stated  in  the  dissenting 
opinion  of  Coleridge,  J.,  in  the  former,  and  in 
the  dissenting  opinion  of  Mr.  Justice  Coleridge 
(afterward  lord  chief  Justice  of  England)  in  the 
latter  (making  the  mistake  of  supposing  them 
the  same  person)  ;  stating  that  the  reasoning  in 
the  dissenting  opinions  In  those  cases  seemed 
conclusive  and  satisfactory.  In  this  connection 
the  court  further  t^aid :  "It  is  a  truism  of  the 
law  that  an  act  which  does  not  amount  to  a 
legal  injury  cannot  be  actionable  because  It  is 
done  with  a  bad  Intent.  What  one  has  a  right 
to  do  another  cannot  complain  of.  It  is  con- 
ceded that  one  may  lawfully  persuade  or  procure 
another  to  break  his  contract  with  a  third  per> 
son  *lf  it  be  done  from  good  motives.'  We  think 
the  qualification  has  no  place  in  the  proposition. 
If  it  is  right,  and  the  means  used  to  procure  the 
breach  are  right,  the  motive  cannot  make  It  a 
wrong  any  more  than  a  good  motive  would  Justi- 
fy fraud,  deceit,  slander,  or  violence  to  effect 
the  same  purpose.*' 

The  court  also  quoted  and  approved  the  rule 
on  this  subject  laid  down  by  Cooley  In  his 
work  on  Torts,  2d  ed.  pp.  832,  836,  as  follows : 
"Dad  motive  by  itself,  then,  is  no  tort     Ma* 
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91  Ky.  121,  11  L.  R.  A.  645,  15  S.  W.  67; 
Olencoe  Land  d  Oravel  Co.  v.  Hudson  Bros. 
Commission  Co.  138  Mo.  439,  36  L.  R.  A. 
804,  40  S.  W.  93;  Bourlier  U.-^s.  v.  Macau- 
ley,  91  Ky.  135,  11  L.  R.  A.  550,  15  S.  W. 
60;  Boyson  t.  Thorn,  98  Cal.  578,  21  L.  R. 
A.  233,  33  Pac.  492. 

The  acts  done,  and  intended  to  be  done, 
as  contained  in  the  circular,  could  not  of 
themselves  constitute  conspiracy,  nor  could 
tliey  be  made  an  actionable  wrong,  by  rea- 
son of  a  charge  that  the  acts  done,  or  in- 
tended to  be  done,  were  done  maliciously,  or 
in  pursuance  of  any  conspiracy. 

United  Hiates  v.  Kane,  23  Fed.  750; 
O'Callaghan  v.  Cronan,  121  Mass.  114; 
Hunt  V.  Himonds,  19  Mo.  683;  Payne  v. 
Western  d  A.  R.  Co.  13  Lea,  507,  49  Am. 


Rep.  666;  Mogul  S.  8.  Co.  ▼.  MoOregor,  L. 
R.  23  Q.  B.  Div.  598  [1892]  A.  C.  25;  Cool- 
ey.  Torts,  635;  Stevenson  v.  Netcnham,  13 
C.  B.  285;  Ueald  v.  Carey,  11  C.  B.  977; 
Heywood  v.  Tillson,  75  Me.  225,  46  Am. 
Rep.  373;  18  Cent.  L.  J.  pp.  424,  427. 

Maliciously  to  conspire  to  do  an  injury 
to  another  is  not  more  actionable  than  mali- 
ciously to  intend  to  injure  another;  and, 
unless  some  overt  act,  of  itself  unlawful,  is 
done  towards  the  completion  of  the  design, 
in  a  matter  which,  if  done  without  conspir- 
acy, would  cause  it  to  be  actionable,  the 
mere  addition  of  the  fact  of  conspiracy  will 
not  make  that  act  the  more  illegal  and  ac- 
tionable. 

Bigelow,  Torts,  p.  207;  Hutchins  v. 
Hutchins,   7   Hill,   104;    Kann  v.   Diamond 


liclous  motives  make  a  bad  act  worse,  but  they 
cannot  make  that  a  wrong  which  In  Its  own  es- 
sence is  lawful.  When  in  legal  pleadings  the 
defendant  is  charged  with  having  wrongfully 
.  .  .  done  the  act  complained  of,  the  words 
are  only  words  of  vituperation,  and  amount  to 
nothing  unless  a  cause  of  action  is  otherwise  al- 
leged. .  .  .  Motive  generally  becomes  im- 
portant only  when  the  damages  for  a  wrong  are 
to  be  estimated.  It  then  comes  in  as  an  element 
of  mitigation  or  aggi*avatlon,  and  is  of  the  high- 
est Importance.'* 

The  court  also  approved  Payne  v.  Western  & 
A.  R.  Co.  13  Lea,  507,  49  Am.  Rep.  666.  infra, 
IV.  a,  and  Bourlier  Bros.  v.  Macauley,  91  Ky. 
135,  11  L.  U.  A.  550,  15  S.  W.  60,  and  Chambers 
T.  Baldwin,  91  Ky.  121,  11  L.  R.  A.  546,  15  S. 
W.  57,  supra. 

The  court  seemed  to  intimate  in  the  above 
case  that,  if  the  case  was  one  of  a  contract  be- 
tween master  and  servant,  the  rule  would  be  dif- 
ferent ;  tAUng  precisely  the  ground  expressed  in 
the  dissenting  opinions  in  Lumley  v.  Gye.  2  El. 
&  Bl.  216,  22  L.  J.  Q.  B.  N.  S.  463,  17  Our.  827, 
1  Week.  Rep.  432,  and  Bo  wen  v.  Hall,  L.  R.  6 
Q.  B.  Div.  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T. 
N.  S.  75.  29  Week.  Rep,  367,  45  J.  P.  373,  supra. 

In  each  of  the  last  three  cases  the  court  took 
Issue  with  the  proposition  asserted  in  Bowen  v. 
Uall,  and  there  stated  to  have  been  decided  in 
Lnmley  v.  Gye,  viz. :  that  persuading  a  person  to 
break  his  contract,  which  in  and  of  itself  was 
not  wrongful  in  law  or  in  fact,  became  an  ac- 
tionable act  if  done  with  malice,  and  injury  en- 
sued from  it. 

A  demurrer  to  a  petition  which  states  that 
the  defendant,  by  some  means  unknown  to  plain- 
tiffs, induced  and  persuaded  a  third  party  to  re- 
fuse to  go  on  with  a  sale  under  an  agreement  to 
purchase  real  estate  of  him,  by  reason  of  which 
the  sale  of  the  property  to  a  third  party  was 
broken  off  and  commissions  earned  on  such  sale 
by  the  plaintiffs  as  brokers  were  wholly  and  en- 
tirely lost,  is  properly  sustained ;  such  a  petition 
charges  neither  malice  nor  fraud  on  defendant's 
part,  and.  In  the  absence  of  both,  an  action  of 
this  kind  2s  not  maintainable.  McCann  v.  Wolff, 
28  Mo.  App.  447.  The  court  said :  "There 
must  be  a  wrongful  intent  to  do  harm  to  the 
plaintiff  before  the  right  of  action  for  procuring 
a  breach  of  contract  can  be  established.  Mere 
Imowledge  that  there  Is  a  subsisting  contract 
will  not  do.  Only  with  these  limitations  can  we 
safely  say  that  a  contract  can,  or  does,  impose  a 
62  L.  R.  A. 


duty  upon  persons  extraneous  to  the  obligation, 
not  to  interfere  with  its  due  performance." 

b.  Ohstruotions  to  light  and  air. 

The  owner  of  property  may  place  windows 
In  the  walls  of  his  house,  though  they  overlook 
his  neighbor's  land.  The  neighbor,  if  he  chooses 
to  do  so,  may  build  to  the  extreme  end  of  his 
land,  and  in  that  way  shut  off  the  offending 
windows.  He  may  build  for  the  express  purpose 
of  shutting  them  off,  and,  whether  the  erections 
consist  of  poles  with  sheet-iron  plates,  or  of 
solid  brick,  is  all  the  same,  and  the  motive  is  of 
no  consequence  whatever,  for,  where  an  act  is 
legal,  the  motive  with  which  it  is  done  is  wholly 
immaterial.  Levy  v.  Brothers,  4  Misc.  48,  23 
N.  Y.  Supp.  825;  Knabe  v.  Levelle,  23  N.  Y. 
Supp.  818. 

The  erection  of  a  high-board  fence  near  to  the 
lot  line  of  a  defendant,  though  entirely  en  his 
premises  near  the  windows  of  a  neighbaring 
house  to  shut  out  the  view  therefrom,  not  from 
necessity,  but  from  malice  alone,  is  a  nuisance ; 
it  is  an  unjustifiable  use  of  one's  premises,  and 
will  be  enjoined.  Peck  v.  Bowman,  22  Ohio  L. 
J.  111.  This  case  is  in  line  with  Kessler  v. 
Letts,  7  Ohio  C.  C.  108,  reversed  by  the  supreme 
court  of  Ohio  (54  Ohio  St.  73,  40  L.  R.  A.  177, 
42  N.  E.  765,  infra),  in  which  the  principle  laid 
down  in  that  case,  and  also  the  present  case, 
was  completely  disaffirmed,  overruled,  and  oblit- 
erated. 

Where  the  defendant  nailed  a  frame  work  of 
boards  upon  a  wall,  completely  covering  up  the 
aperture  in  which  the  windows  in  plaintiff's 
house  were,  and  thereby  shut  out  the  light  and 
air  from  the  plaintiff's  house,  it  was  held  that 
no  action  could  be  maiutained  therefor,  even  as- 
suming the  plaintiff's  charge  that  the  defend- 
ant's motives  were  malicious  and  his  act  in- 
tended to  annoy  his  neighbor  and  to  injure  him 
and  his  property  without  any  benefit  to  the  de- 
fendant. Dawson  v.  Kemper,  32  Ohio  L.  J.  13. 
The  court  declined  to  agree  with  the  decision 
of  its  sister  circuit  in  Kessler  v.  Letts,  7  Ohio 
C.  C,  108,  and  was  evidently  correct  in  so  doing, 
as  that  case  was  afterwards  reversed  by  the 
supreme  court  of  Ohio. 

Plaintiff  and  defendant  owned  adjoining  lots, 
and  defendant  erected  on  his  lot  a  board  fence 
reaching  to'  the  roof  of  plaintiff's  house  which 
stood  on  the  line  of  the  two  lots,  which  fenc^lp 
shut  off  light  and  air  from  the  windows  of  th^*^^ 
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Hteel  Co.  32  C.  C.  A.  324,  61  U.  S.  App.  22, 
89  Fed.  700;  Stevenson  v.  Keicnham,  13  C. 
B.  285;  Jenkins  v.  Fowler,  24  Pa.  308;  Eey- 
\cood  V.  Tillson,  75  Me.  225,  46  Am.  Rep. 
373;  Bradford  v.  Pickles  [18»5]  A.  C.  597. 
The  petition  shows  clearly  upon  its  face 
that  the  contracts  which  plaintiff  made  with 
the  jobbers  for  the  sale  of  the  goods  in  ques- 
tion were,  in  fact,  invalid  and  void  because 
in  restraint  of  trade,  and,  consequently,  un- 
enforceable at  law.  Those  which  it  claimed 
it  might  have  made  but  for  defendant's  ac- 
tion are  in  violation  of  the  so-called  "anti- 
trust law"  of  Congress  of  July  2,  1890,  be- 
ing in  restraint  of  trade  and  commerce  in 
the  states  mentioned  by  name  in  the  peti- 
tion, and  such  contracts  are  both  mala  pro- 
hibita  and  mala  in  se  under  the  laws  of  Mis- 
souri. 


Mo.  Rev.  Stat.  1890,  chap.  143;  National 
Lead  Co.  v.  8.  E.  Grote  Paint  Store  Co.  80 
Mo.  App.  247;  People  v.  Sheldon,  139  N.  Y. 
261,  23  L.  R.  A.  221,  34  N.  E.  785,  Judd  v. 
Harrington,  139  N.  Y.  105,  34  N.  E.  790; 
Leonard  v.  Poole,  114  N.  Y.  371,  4  L.  R.  A. 
728,  21  N.  E.  707;  DeWitt  Wire-Cloth  Co, 
V.  Netc  Jersey  Wire-Cloth  Co.  16  Daly,  629, 
14  N.  Y.  Supp.  277;  Morris  Run  Coal' Co.  v. 
Barclay  Coal  Co.  08  Pa.  173,  8  Am.  Rep. 
159;  'S ester  v.  Continental  Brewing  Co.  161 
Pa.  473,  24  L.  R.  A.  247.  29  Atl.  102;  Cen- 
tral Ohio  Salt  Co.  v.  Guthrie,  35  Ohio  St^ 
666;  Emery  v.  Ohio  Candle  Co.  47  Ohio  St. 
320,  24  N.  E.  660;  Hoffman  v.  Brooks,  11 
Ohio  L.  J.  268;  Anderson  v.  Jett,  89  Ky. 
375,  6  L.  R.  A.  390,  12  S.  W.  670;  Chopin 
V.  Brotcn  Bros.  83  Iowa,  166,  12  L.  R.  A. 
428,  48  N.  W.  1074;  Craft  v.  McConoughy, 


plaintiff's  house  to  Its  injury,  and  was  so 
erected  by  defendant  for  no  useful  or  orna- 
mental purpose,  but  from  motives  of  unmixed 
malice  to^vards  the  plaintiff.  In  an  action  by 
the  plaintiff  against  the  defendant  to  compel 
the  removal  of  the  fence,  it  was  held,  that  de- 
fendant had  a  legal  right  to  erect  and  main- 
tain it.  and  that  neither  law  nor  equity 
could  compel  its  removal.  Letts  v.  Kessler,  54 
Ohio  St.  73,  40  L.  R.  A.  177,  42  N.  B.  765,  Re- 
versing 7  Ohio  C.  C.  108. 

In  an  action  to  restrain  the  defendant  from 
erecting  a  high-board  fence  on  and  near  the  line 
dividing  the  lots  of  the  contending  parties,  and 
to  procure  the  abatement  of  the  fence  already 
built,  claiming  that  the  same  was  a  nuisance,  a 
Judgment  for  a  perpetual  Injunction  was  re- 
versed, the  court  holding  that,  if  the  improve- 
ment is  legitimate  and  lawful,  it  is  not  per  se 
a  nuisance.  The  law  will  not  inquire  Into  the 
motives  with  which  the  owner  acts  in  its  erec- 
tion. A  person  may  use  his  premises  for  any 
lawful  purpose,  and  may  build  thereon  any 
structure  which  is  not  per  se  a  nuisance,  unless 
especially  prohibited  from  so  doing.  The  owner 
of  a  lot  may  not  place  a  building  upon  one  side 
thereof,  and  then  call  upon  the  owner  of  the  ad- 
jacent lot  to  furnish  the  same  light,  air,  and 
view  which  he  would  have  had  if  he  had  placed 
the  building  near  the  center  of  his  lot,  or  was 
the  owner  of  the  adjacent  lot  himself.  The  law 
aims  to  protect  each  person  in  the  enjoyment  of 
his  own  property.  Triplett  v.  Jackson,  5  Kan. 
App.  777,  48  Pac.  931. 

The  owner  of  a  house  In  which  there  is  a 
window  overlooking  the  adjacent  premises  of 
another  does  not  thereby  acquire  a  right  to  the 
light  and  air  coming  laterally  over  such  adjacent 
premises.  No  action  will  He  for  the  obstruction 
or  darkening  of  such  window  by  a  wall  built 
by  the  defendant  on  his  own  land,  though  his 
only  motive  in  building  it  was  to  obstruct. 
Ransom  v.  McCallister,  9  Ky.  L.  Rep.  495. 

In  an  action  brought  by  the  plaintiff  to  abate 
a  nuisance  claimed  In  the  complaint  to  exist  by 
means  of  the  defendant  having  wrongfully,  ma- 
liciously, and  unnecessarily  built  a  board  fence 
40  feet  high  within  2  or  3  feet  of  the  plaintiff's 
building, — so  close  to  his  building  as  to  cut  off 
light,  air  and  view  therefrom, — the  court.  In 
sustaining  a  demurrer  to  the  complaint,  held 
that  It  could  make  no  difference  whether  defend- 
ant's motive  in  building  the  fence  was  one  of 
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malice  towards  her  neighbor,  or  a  desire  to  im- 
prove or  ornament  her  property.  She  could, 
with  a  purely  malicious  motive,  shut  out  her 
nelghbor*8  light  and  air  by  a  magnificent  build- 
ing; and  why  not,  though  prompted  by  a  like 
motive,  by  a  fence  40  feet  high?  Bordeaux  v. 
Gi-eene,  22  Mont.  254,  56  I*ac.  218. 

No  action  lies  against  a  person  who,  under  the 
pretense  of  preventing  his  yard  being  overlooked 
by  the  windows  in  his  neighbor's  house,  but  in 
fact  from  mere  malice  and  with  Intent  lo  ex- 
clude the  light  and  air  from  the  windows  in 
question,  erects  on  his  own  lot  a  fence  40  feet 
high  opposite  the  windows  in  the  house  of  the 
plaintiff,  in  consequence  whereof  the  Ug-ht  and 
air  are  excluded  from  the  windows,  and  the 
plaintiff  has  sustained  damage  on  account  there- 
of, where  there  Is  no  claim  on  the  part  of  the 
plaintiff  that  the  windows  were  ancient  lights, 
or  that  a  right  had  been  acquired  by  the  plain- 
tiff by  grant,  or  occupation  and  acquiescence. 
Mahan  v.  Brown,  13  Wend.  261,  28  Am.  Dec. 
461. 

Darkening  another*8  windows  or  depriving 
him  of  his  prospect  by  building  on  one's  owe 
land,  where  no  right  to  the  light  unobstructed 
has  been  acquired  by  grant  or  prescription,  Ir 
not  a  legal  injury,  and  the  motive  with  wbich 
It  is  done  makes  no  difference.  If  it  did.  the 
question  of  liability  would  turn  upon  the  motive. 
Although  the  owner  might,  for  the  protection  of 
his  land,  and  for  his  own  comfort  and  profit, 
or  any  worthy  motive,  erect  a  fence  or  ballding 
which  would  have  the  effect  to  shut  out  the  light 
from  his  neighbor's  dwelling,  he  could  not  do  so 
for  the  purpose  of  Injury.  If  an  action  would 
He  because  of  his  bad  motive  In  doing  so,  such  a 
principle  would  be  highly  dangerous  to  the  se- 
curity of  the  enjoyment  of  real  property.  As  to 
the  various  modes  of  enjoyment,  the  lawfulneiss 
or  unlawfulness  of  them  would  depend  upon  the 
views  of  others  as  to  the  intentions  of  the  own- 
er. The  fallacy  of  the  doctrine  that  the  owner 
of  land  Is  liable  for  such  acts  If  done  with  a  bad 
motive  consists  In  Its  overlooking  a  fatal  defect 
in  the  right  of  action  in  such  a  case,  the  absence 
of  any  legal  injury.  Bad  motives  in  doing:  an 
act  which  violates  no  legal  right  of  another  can- 
not make  that  act  a  ground  of  action.  Pickard 
V.  Collins,  23  Barb.  444. 

A  declaration  which  alleges  that  the  defent^.- 
ant  planted,  and  permitted  to  grow  to  the  height 
of  about  16  feet,  a  hedge  on  his  own  land,  and 
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79  111.  346,  22  Am.  Rep.  171;  Moore  v.  Ben- 
nett, 140  111.  59,  15  L.  R.  A.  361,  29  N.  E. 
888;  Ford  v.  Chicago  Milk  Shippers*  Asso. 
155  111.  166,  27  L.  R.  A.  298,  39  N.  E.  651; 
Bishop  V.  American  Preservers*  Co.  157  111. 
284.  41  N.  E.  765;  Milicnukee  Masons*  d 
Builders*  Asso.  v.  Niezeroicskij  95  Wis.  129, 
37  L.  R.  A.  127,  70  N.  W.  166;  Vulcan  Poto- 
C-r  Co.  V.  Hercules  Poicder  Co.  96  Cal.  510, 
31  Pac.  581;  Texas  Standard  Oil  Co.  v. 
Adoue,  83  Tex.  650,  15  L.  R.  A.  598,  19  S. 
W.  274;  India  Bagging  Asso.  v.  Kock,  14 
La.  Ann.  164;  Hilton  v.  Eckersley,  6  El.  & 
Bl.  47;  Urmston  v.  Whitelegg  Bros.  63  L. 
T.  N.  S.  455;  Addyston  Pipe  d  Steel  Co.  v. 
Vnif^i  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96,  46  L.  R.  A.  122,  29 
C.  C.  A.  141,  54  U.  S.  App.  723,  85  Fed.  271. 


THayer,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  complaint  filed  in  the  lower  court, 
the  substance  of  which  has  been  stated, 
shows  by  necessary  intendment  that,  when 
the  circular  of  the  defendant  company  was 
issued,  it  had  in  stock  a  limited  quantity  of 
the  four  brands  of  calico  of  the  plaintiff's 
manufacture  which  are  therein  described. 
The  circular  stated,  in  substance,  that  the 
defendant  had  such  calicoes  in  stock,  and 
the  complaint  did  not  deny  that  fact,  but 
admitted  it  by  averring  that  "the  defend- 
ant corporation  had  but  a  small  quantity  of 
such  goods  to  sell,  and  for  that  reason  qual- 
ified its  ofTer  to  sell  by  inserting  in  the 
circular  after  the  name  of  the  goods  the 
words,  *as  long  as  they  last.' "     Moreover, 


within  a  few  feet  of  plaintiff's  dwelling  house, 
whereby  the  currents  of  air  which  otherwise 
would  have  com«  to  his  house  were  Intercepted, 
and  by  reason  thereof  the  same  became  damp 
and  unwholesome  and  endangered  the  health  of 
plaintiff  and  his  family,  and,  after  repeated  re- 
quests, defendant  refused  to  trim  the  same  to 
the  proper  height,  but  wilfully  and  with  Intent 
to  Injure  plaintiff  permitted  the  same  to  grow 
in  manner  aforesaid, — falls  to  state  a  cause  of 
action.     Honsel  y.  Conant,  12  111.  App.  259. 

A  declaration  which  alleges  that  the  defend- 
ant, intending  to  Injure  and  prejudice  plaintiff 
and  to  deprive  him  of  the  use,  benefit,  and  en- 
joyment of  the  windows  of  his  dwelling  house, 
wrongfully,  maliciously,  wilfully,  and  injurious- 
ly greatly  darkened  said  windows,  and  hindered 
and  prevented  the  light  and  air  from  coming 
and  entering  into  and  through  said  windows  into 
said  dwelling  house  and  premises,  falls  to  state 
a  cause  of  action.  Guest  v.  Reynolds,  68  111. 
478,  18  Am.  Rep.  570.  The  court  said  that,  al- 
though the  defendant  was  influenced  by  malice 
and  desire  to  Inconvenience  the  plaintiff  in  the 
erection  of  the  fence,  still  her  right  to  erect  it 
existed,  and  was  not  lost  by  reason  of  her  mal- 
ice. 

A  petition  was  held  bad  on  demurrer  which  al- 
leged that  the  defendant  maliciously  and  spite- 
fully erected,  or  caused  to  be  erected,  on  the  line 
between  adjoining  lets  owned  by  the  parties,  the 
full  length  thereof  from  east  to  west,  a  board  or 
plank  fence  6  feet  and  8  Inches  In  height,  and 
made  so  close  and  tight  it  was  impossible  for  the 
air  to  circulate  through  it;  that  U  projected 
westwardly  beyond  pIalntiflF*s  residence  20  feet, 
shutting  off  and  preventing  the  free  circulation 
of  air  to  his  residence  from  the  south  and  south- 
west ;  and  that  it  shut  off  his  entire  view  south 
and  southwest ;  and  shaded  and  rendered  value- 
less some  3  to  6  feet  of  his  light  from  front  to 
rear,  and  thereby  greatly  Injured  Jts  value  by 
shading  and  retaining  ^he  moisture  in  the 
ground.  Saddler  v.  Alexander,  21  Ky.  L.  Rep. 
1835,  56  3.  W.  518. 

A  complaint  alleging,  in  substance,  that  plain- 
tiff is  possessed  of  an  attractive  house  sur- 
rounded by  lawns ;  that  defendant,  owning  the 
adjoining  lot,  built  a  fence  4  feet  from  the  plain- 
tiflT's  house,  but  entirely  on  defendant's  land, 
consisting  of  rough  tamarack  posts,  from  8  to 
16  feet  high,  and  old,  unsightly,  and  partially 
decayed  lumber  of  varying  lengths,  which  fence 
extended  back  90  feet  from  the  street,  and  was 
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supported  by  wires  strung  from  the  tops  of  the 
posts  to  defendant's  house ;  that  the  fence  shut 
off  the  view  from  the  house  to  the  street,  injured 
the  value  of  the  property  for  rent  or  sale,  and 
was  wilfully  and  maliciously  erected, — fails  to 
state  a  cause  of  action.  The  court  held  that, 
while  it  was  true  that  there  were  decisions  in 
the  state  of  Michigan,  and  some  dicta  of  courts 
elsewhere,  to  the  effect  that,  if  one  maliciously 
uses  one's  own  property  to  the  annoyance  of  his 
neighbors,  regardless  of  any  physical  discomfort 
to  them,  he  is  guilty  of  actionable  nuisance,  the 
element  of  malice  rendering  that  an  actionable 
wrong  which  would  otherwise  be  rightful ;  that 
doctrine,  however,  has  very  little  support ;  none, 
in  fact,  where  the  rules  of  the  common  law  have 
not  been  changed  by  legislation,  and  the  courts 
have  kept  strictly  within  their  legitimate  sphere 
as  administrators  of  the  law.  The  general  rule 
Is  that,  whatever  a  man  may  lawfully  do  on  his 
own  property  under  any  circumstances,  he  may 
do  regardless  of  the  motive  for  his  conduct 
That  doctrine  is  as  well  defined  In  the  common 
law  as  any  that  has  to  do  with  the  rights  and 
remedies  cognizable  by  the  courts,  and  courts 
that  have  departed  from  it  have,  as  it  seems, 
trespassed  upon  the  domain  of  the  legislative 
department  of  the  government.  Metzger  v. 
Hochrein,  107  Wis.  267,  50  L.  R.  A.  305,  83  N. 
W.  .308. 

In  Burke  v.  Smith,  69  Mich.  380,  8  L.  R.  A. 
184,  37  N.  W.  838,  which  was  a  bill  filed  to  almte 
an  Illegal  nuisance,  the  decree  below  granted 
the  relief  prayed  for,  and  this  was  affirmed  by 
an  equal  division  of  the  supreme  court,  two  of 
the  judges  holding  that,  while  the  defendant 
would  have  a  right  to  erect  the  structures  com- 
plained of.  if  it  was  done  with  good  Intentions 
and  for  the  purpose  of  bis  own  benefit  or  pleas- 
ure, that,  if  they  were  erected,  as  they  were 
In  the  present  case,  for  the  sole  purpose  of  ma- 
liciously shutting  out  the  view  of  the  defend- 
ant's premises  from  the  complainant's  windows, 
the  action  would  lie,  and  the  structure  would  be 
enjoined.  The  other  two  judges  took  the  ground 
that  any  act  that  the  defendant  might  do  on 
his  own  land  for  any  purpose  could  not  be 
changed  into  an  illegal  act,  such  as  would  sui>- 
port  an  equity  action  and  an  Injunction  therein, 
because  he  did  It  from  bad  or  malicious  motive. 

Equity  will  enjoin  the  maintenance  of  a  fence 
10  feet  hieh  along  the  line  of  lots  between  two 
owners,   but   upon    the  premises  of   the  persoi 
erecting  It,  where  it  Is  evidenced  that  the  fenc 
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the  owner  of  property,  real  or  personal,  ha* 
an  undoubted  right  to  sell  it  and  to  offer  it 
for  sale  at  whatever  price  he  deems  proper, 
although  the  effect  of  such  offer  may  be  to 
depreciate  the  market  value  of  the  commod- 
ity which  he  thus  offers,  and  incidentally  to 
occasion  loss  to  third  parties  who  have  the 
same  kind  or  species  of  property  for  sale. 
The  right  to  offer  property  for  sale,  and  to 
fix  the  price  at  which  it  may  be  bought,  is 
incident  to  the  ownership  of  property,  and 
the  loss  which  a  third  party  sustains  in  con- 
sequence of  the  exercise  of  that  right  is 
damnum  absque  injuiHa,  We  are  thus  con- 
fronted with  the  inquiry  whether  the  motive 
which  influenced  the  defendant  company  to 
offer  for  sale  such  calicoes  of  the  plaintiff's 
manufacture  as  they  had  in  stock  at  the 


price  named  in  its  circular,  conceding  such 
motive  to  have  been  as  alleged  in  the  com- 
plaint, changed  the  complexion  of  the  act, 
and  rendered  the  same  unlawful,  when,  but 
for  the  motive  of  the  actor,  it  would  have 
been  clearly  lawful.  It  is  common  learning 
that  a  bad  motive — such  a^  an  intent  to  hin- 
der, delay,  and  defraud  creditors,  by  virtue 
of  stat.  13  Eliz.  chap.  5,  and  possibly  by 
the  rules  of  the  common  law — ^will  render 
a  conveyance  or  transfer  of  property  void 
which,  but  for  the  bad  motive,  would  have 
been  valid.  So,  also,  one  who  sets  the  ma- 
chinery of  the  law  in  motion  without  prob- 
able cause,  and  for  the  sole  purpose  of  in- 
juring the  reputation  of  another,  or  subject- 
ing him  to  loss  and  expense,  is  guilty  of  an 
unlawful  act  which  would  have  been  lawful 


served  no  useful  or  ueedful  purpose,  and  was 
built  and  is  maintained  out  of  pure  malice  and 
spite.  Flaherty  v.  Moran,  81  Mich.  52,  8  L.  B. 
A.  183.  45  N.  W.  881.  In  this  case  the  court 
said  that  the  case  came  so  squarely  within  the 
opinion  of  Mr.  Justice  Morse  in  Burke  v.  Smith, 
69  Mich.  880,  8  L.  K.  A.  184,  87  N.  W.  838,  that 
the  court  must  decline  to  discuss  the  question 
of  law  involved;  that  it  was  there  held  by  an 
equal  division  of  the  court  as  then  constituted 
that  a  fence  erected  maliciously,  and  with  no 
other  purpose  than  to  shut  off  the  light  and  air 
from  a  neighbor's  window,  is  a  nuisance. 

The  rule  in  Flaherty  v.  Moran,  81  Mich.  62, 
8  L.  R.  A.  183,  45  N.  W.  381,  supra,  was  ap- 
proved and  adopted  in  Kirlcwood  v.  Finegan,  95 
Mich.  543,  55  N.  W.  457,  a  case  Identical  in  its 
facts. 

In  Kuznialc  v.  KozminskI,  107  Mich.  444,  65 
N.  W.  275,  it  was  decided  that  the  defendants 
might,  for  a  useful  purpose,  erect  a  building, 
upon  their  own  land ;  and,  while  there  may  have 
been  some  malice  displayed  in  putting  it  so  near 
the  plaintiff's  house  as  to  shut  off  eome  of  the 
light,  that  would  not  be  a  sufficient  reason  upon 
which  to  found  a  right  In  complainant  to  have 
the  building  removed,  as  defendants  had  a  right 
to  erect  a  building  upon  their  own  premises,  and 
motives  of  a  party  in  doing  a  lawful  act  cannot 
form  the  basis  upon  which  to  found  a  remedy. 
The  court  said  that  this  case  did  not  fall  within 
the  rule  of  Flaherty  v.  Moran,  81  Mich.  52,  8 
L.  R.  A.  183.  45  N.  W.  381,  supra. 

The  last  four  cases  indicate  with  a  good  deal 
of  exactness  the  effect  of  malice  to  create  a 
cause  of  action  in  Michigan.  If  in  the  commis- 
sion, by  a  person  upon  his  own  premises,  of  an 
act  lawful  If  done  for  his  benefit  or  pleasure  or 
any  good  reason,  as  where  he  erects  a  building 
upon  his  premises  for  his  own  benefit,  even 
though  he  cause  an  Injury  to  his  adjoining 
neighbor,  the  act  is  not  unlawful  or  the  subject 
of  an  action  whatever  his  motive ;  but,  if  he  does 
the  same  act  without  any  benefit  or  pleasure  to 
himself,  but  solely  with  the  malicious  motive 
of  injuring  the  adjoining  owner  by  shutting  out 
his  light,  air,  or  view,  there  he  violates  the 
rights  of  such  adjoining  owner,  and  the  fact 
that  he  does  it  purely  from  malice  renders  what 
^luld  otherwise  be  legal,  illegal  and  actionable. 

B«t  the  theory  of  the  cases  immediately  pre- 
ceding the  Michigan  cases  is  that  the  adjoining 
owner  has,  in  no  event,  any  right  to  violate ;  and 
that  the  malice  of  the  other  party  in  erecting 
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the  obstruction  will  not,  alone,  create  micb 
rig^t 

In  several  of  the  states  It  has  been,  by  stat- 
ute, declared  unlawful  to  erect  a  fence  or  other 
obstruction  solely  with  the  malicious  purpose  of 
annoying  the  owner  or  occupant  of  the  adjoin- 
ing premises  by  obstructing  his  view,  light,  and 
air.  It  is  believed  that,  where  such  statutes 
have  been  construed,  it  will  be  found  that  the 
courts  of  the  several  states  which  have  passed 
upon  them  have  been  unanimous  in  holding  that, 
in  order  to  bring  the  obnoxious  structure  within 
the  provisions  of  such  a  statute,  there  must  be 
a  predominance  of  the  malicious  motive,  and  the 
malicious  intent  must  be  so  predominant  as  a 
motive  as  to  give  character  to  the  structure,  and 
it  must  be  manifest  and  positive  that  the  real 
usefulness  of  the  structure  will  be  manifestly 
subordinate  and  incidental ;  but,  where  it  cer- 
tainly appears  that  malice  prompted  the  erection 
of  the  structure  in  question,  and  that  the  alleged 
usefulness  must  be  regarded  as  simply  an  inci- 
dent, the  structure  will  be  held  unlawful.  Har- 
bison V.  White,  46  Conn.  106;  Gallagher  v. 
Dodge,  48  Conn.  887,  40  Am.  Rep.  182 ;  Lord  v. 
Langdon,  01  Me.  221,  39  Atl.  552 ;  Rideout  v. 
Knox,  148  Mass.  368,  2  L.  R.  A.  81,  19  N.  B. 
390 :  Hunt  V.  Coggin,  66  N.  H.  140,  20  Atl.  250 ; 
Smith  V.  Morse,  148  Mass.  407,  19  N.  E.  393. 

And  in  the  last  case  it  was  held  that  the  stat- 
ute must  be  construed  as  above  stated,  or  it 
would  be  unconstitutional. 

And  in  Karasek  v.  Peier,  22  Wash.  410.  50  L. 
R.  A.  345,  61  Pac.  33,  it  was  said,  in  reference 
to  a  similar  statute,  that  it  was  not  the  inten- 
tion to  prohibit  the  erection  of  such  structures 
as  really  enhance  the  value,  usefulness,  or  en- 
joyment of  the  land,  but  such,  only,  as  are  pri- 
marily or  solely  intended  to  injure  or  annoy  an 
adjoining  owner,  and  which  serve  no  useful  or 
reasonable  purpose. 

The  fact  that  such  statutes  were  deemed  nec- 
essary would  seem  to  indicate  that  the  legisla- 
tures of  the  several  Jurisdictions  which  have  en- 
acted them  considered  them  essential  In  order  to 
create  a  cause  of  action  for  maliciously  erecting 
obstructions  to  light  and  air;  and  that  without 
the  existence  of  such  a  statute  no  cause  of  ac- 
tion therefor  existed. 

In  Whitlock  V.  Uhle,  75  Conn.  423.  53  AU. 
891,  the  court  said  that  the  fact  that  a  sUtute 
of  this  character  is  in  derogation  of  the  com- 
mon law,  disturbs  previously  existing  rights  of 
property,  and  creates  a  new  rlght^  difficult  of 
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but  for  tlie  improper  motive.    And  one  who,  { 
by  virtue  of  his  situation,  has  a  qualified , 
privilef(e   to   make   defamatory    statements ' 
concerning  another,  may  be  deprived  of  the  j 
benefit  of  that  privilege  by  proof  that  it  was  | 
not  exercised  in  good  faith,  but  in  pursuance  ' 
of  a  malicious  intent  to  injure  the  person 
concerning  whom  the  defamatory  statement 
or  statements  were  made.     Pollock,  Torts, 
Webb's   ed.    pp.    331-335,  and   cases   there 
cited.     There   is   also   some   authority   for 
saying  that  one  who  maliciously   (that  is, 
with  intent  to  obtain  some  personal  benefit 
at  another's  loss  or  expense)    induces  an- 
other to  break  his  contract  with  a  third  par- 
ty thereby  commits  an  actionable  wrong  if 
special   damage  is  disclosed,  although  the 
act   done   would  have  been  lawful   if  the 


wrongful  motive  had  been  absent.  Lumley 
V.  Cfye,  2  £1.  &  Bl.  210;  Botren  v.  Hall,  L. 
R.  6  Q.  B.  Div.  333,  Walker  v.  Oranin,  107 
Mass.  555.  And  see  Pollock,  Torts,  Webb's 
ed.  pp.  668-673.  Aside  from  cases  of  the 
latter  kind,  it  is  a  general  rule  that  the 
bad  motive  which  inspires  an  act  will  not 
change  its  complexion,  and  render  it  un- 
lawful, if  otherwise  the  act  was  done  in  the 
exercise  of  an  undoubted  right.  Or,  as 
has  sometimes  been  said,  "when  an  act 
done  is,  apart  from  the  feelings  which 
prompted  it,  legal,  the  civil  law  ought  to 
take  no  cognizance  of  its  motive."  The  quen- 
tion  as  to  how  far  and  under  what  circum- 
stances a  bad  purpose  will  render  an  act 
actionable  which,  considered  by  itself,  and 
without   reference   to   the    purpose    which 


reasonable  enforcement,  except  In  a  clear  case, 
demands  that  its  effect  sboald  not  be  extended 
beyond  the  evil  it  was  Intended  to  remedy.  That 
the  evil  was  not  injury  of  adjacent  land  by  the 
use  of  one's  own  land  without  taking  the  nec- 
essary and  reasonable  precautions  to  avert  such 
Injury  as  may  happen  in  building  close  to  a 
neighbor's  line.  Such  evil  is  provided  for  by  the 
common  law.  That  it  is  not  the  use  of  one's 
own  land  for  maintaining  a  nuisance  by  which 
a  neighbor  suffers  damage.  ,  That  that  evil  is 
provided  for  by  the  common  law.  That  still  less 
is  it  the  bickerings,  spite,  and  hatred  arising 
from  neighborhood  quarrels.  That,  plainly,  the 
real  evil  consists  in  the  occasional  subjection  of 
a  landowner  to  the  impairment  of  his  land  by 
the  erection  of  a  structure  which  substantially 
serves,  and  is  intended  to  serve,  no  purpose  but 
to  injure  him  In  the  enjoyment  of  his  land. 

It  is  difficult  to  perceive  how  the  subjection  of 
the  landowner  to  the  impairment  of  the  value 
of  his  land  by  the  erection  of  a  structure  which 
only  serves,  and  is  only  intended  to  serve,  the 
purpose  of  injuring  him  in  the  enjoyment  of  his 
land  is  anything  other  than  the  result  of  bicker- 
ings, spite,  and  hatred  arising  from  neighbor- 
hood quarrels. 

c  Watera, 

1.  Natural  water  couraea. 

In  an  action  against  defendant  for  inter- 
fering with  plaintiff's  dam  by  opening  the  gate 
and  letting  the  water  the^^from,  the  action  be- 
ing to  restrain  the  defendant  from  opening  such  i 
gate  and  letting  off  the  accumulated  water,  the  { 
court,  in  reversing  a  Judgment  in  favor  of  the  | 
plaintiff  on  the  ground  that  the  defendant  was 
simply  exercising  his  legal  right  to  the  unob- 
structed flow  of  the  water  past  his  premises, 
said :  "Again,  it  Is  said,  and  the  fact  Is  found 
by  the  special  term,  that  the  defendant  insists 
upon  his  right  to  the  natural  flow  of  the  water 
in  the  stream  from  a  bad  motive,  and  for  the 
purpose  of  annoying  the  plaintiff.  This  Is  im- 
material. Courts  have  no  power  to  deny  to  a 
party  his  legal  right  because  it  disapproves  his 
motives  for  Insisting  upon  It."  Clinton  v.  My- 
ers, 46  N.  Y.  611,  7  Am.  Rep.  373.  The  defend- 
&«it  had  the  right  to  have  the  water  flow  through 
his  premises.  The  plaintiff  had  Interfered  with 
that  right,  and  the  defendant  had  removed  the 
cause  of  the  interference,  as  he  had  a  right  to  i 
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do :  and  it  made  no  difference  that  In  doing  ss 
he  was  actuated  by  malice. 

Plaintiff  erected  a  milldam  upon  a  stream  of 
water,  and  used  it  continuously  for  thirty  years. 
Defendant,  who  ewned  land  above,  built  a  larger 
mill,  by  means  of  which  the  water  was  detained 
to  the  detriment  of  plaintiff's  mill.  A  charge 
that,  if  the  injury  to  plaintiff's  mill  was  occa- 
sioned by  the  detention  of  the  water  in  the  de- 
fendant's dam  for  an  ordinary  and  proper  use 
for  mill  purposes,  it  was  damnum  abaque  infu- 
ria;  but.  If  there  was  a  vexatious  detaining  of 
the  water,  or  if  there  was  any  degree  of  malev- 
olence as  to  the  time  or  the  quantity  of  water 
discharged  by  the  defendant,  it  was  an  injury 
for  which  the  plaintiff  was  entitled  to  relief  in 
damages, — was  sustained.  Hoy  v.  Bterrett,  2 
Watts,  827,  27  Am.  Dec  813. 

Where  It  appears  that  the  parties  are  respec- 
tively riparian  owners  upon  a  fresh-water,  nn- 
navigable  stream,  the  defendants  owning  a  mill 
below,  with  a  privilege,  and  a  dam  which  flows 
the  water  back  upon  plaintiiTs  land,  thereby 
creating  a  pond  which  is  useful  and  profitable 
for  cutting  ice  in  the  winter  season ;  and  it  fur- 
ther appears  that  the  defendants  had  not  used 
their  mill  for  several  years,  but  that  they  had 
flowed  the  water  in  the  summer  and  early  win- 
ter, but  that,  when  the  ice  was  forming  and  be- 
ing cut  and  harvested,  they  wantonly  and  ma- 
liciously let  the  wa'^er  out  of  the  dam  by  open- 
ing the  gate  and  sluiceway,  thus  causing  the  ice 
to  fall  into  the  mnd  and  become  spoiled, — the 
defendants  are  liable  to  the  plaintiff  therefor. 
Stevens  V.  Kelley,  78  Me.  445,  67  Am.  Rep.  ))18. 
6  Atl.  868. 

The  foregoing  was  held  by  the  court  upon 
what  was  practically  a  demurrer  to  the  allega- 
tions in  the  writ,  and  the  case  was  remanded  for 
trial.  The  case  was  afterwards  tried,  and  the 
Jury  found  that  the  defendants  were  guilty  of 
no  malicious  intent,  since  they  only  vented  such 
water  as  had  been  done  for  the  long  series  of 
years  during  which  the  mills  existed,  and,  un- 
der instructions,  found  a  verdict  for  the  defend- 
ants, and  a  motion  for  a  new  trial  was  denied 
by  the  supreme  court.  The  effect  of  the  two  de- 
cisions would  seem  to  be  that,  as  the  allegations 
of  the  writ  charged  the  act  to  have  been  done 
maliciously,  it  stated  a  cause  of  action,  but 
that,  the  Jury,  on  the  trial,*  having  found  that 
the  defendants  were  guilty  of  no  malicious  in- 
tent, but  bad  simply  done  what  they  were  obi 
Uged  to  do  not  to  render  themselves  liable  j^C 
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prompted  it,  is  lawful,  has  been  so  much 
discussed  since  the  decision  in  Allen  v.  Flood 
[1808]  A.  C.  1,  that  it  would  be  profitless 
to  indulge  in  further  comment.  It  has  been 
well  observed  that  it  would  be  dangerous  to 
the  peace  of  society  to  admit  the  doctrine 
that  any  lawful  act  can  be  transformed  pri- 
ma facie  into  an  actionable  wrong  by  a 
simple  allegation  that  the  act  was  inspired 
by  malice  or  ill-will,  or  by  an  improper  mo- 
tive. It  is  wiser,  therefore,  to  exclude  any 
inquiry  into  the  motives  of  men  when  their 
actions  are  lawful,  except  in  those  cases 
where  it  is  well  established  that  malice  is 
an  essential  ingredient  of  the  cause  of  ac- 
tion, or  in  those  cases  where,  the  act  done 
being  wrongful,  proof  of  a  bad  motive  "will 
serve  to  exaggerate  the  damages. 


The  case  at  bar  falls  within  neither  of  the 
exceptions  to  the  ^neral  rule  above  stated, 
— that,  if  an  act  is  done  in  the  exercise  of 
an  undoubted  right,  and  is  lawful,  the  mo- 
tive of  the  actor  is  immaterial.  No  one  can 
dispute  the  right  of  the  defendant  company 
to  offer  for  sale  goods  that  it  owned  and 
were  in  its  possession,  whether  the  quanti- 
ty was  grreat  or  small,  for  such  a  price  as  it 
deemed  proper.  This  was  the  outward  visi- 
ble act  of  which  complaint  is  made,  and, 
being  lawful,  the  law  will  not  hold  it  to  be 
otherwise  because  of  a  secret  purpose  enter- 
tained by  the  defendant  company  to  inflict 
loss  on  the  plaintiff  by  compelling  it  to  re- 
duce the  cost  of  a  certain  kind  of  its  prints 
or  calicoes. 

Nor  is   the  complaint  aided  in  any    re- 


lower  mill  owners  for  obstructing  the  water, 
they  were  uot  liable.     See  same  case,  13  Atl.  45. 

The  owner  of  a  mill,  who  has  the  right  to 
maintain  a  pond  or  flow  back  the  water  of  a 
stream  upon  the  land  of  another  and  to  use  such 
water  to  operate  his  mill,  possesses,  as  to  the 
water,  the  dominant  right,  and,  while  not  the 
absolute  owner  of  Ice  which  may  form  on  the 
pond.  Is  entitled  to  have  it  remain  there  while 
it  will  he,  or  Is,  useful  and  necessary  to  the 
exercise  of  his  right  to  use  the  water  as  mo- 
tive power  for  the  mill  or  to  operate  the  mill ; 
but  the  owner  of  the  land,  If  upon  a  non-navl- 
gable  stream,  may  make  any  use  he  desires  of 
ice  which  forms  over  and  above  so  much  of 
the  bed  of  the  stream  to  which  bis  ownership  ex- 
tends as  does  not  Interfere  with,  or  Injure,  the 
rights  of  the  mill  owner.  If  the  owner  of  such 
a  mill  and  the  dam  subservient  thereto  wantonly 
and  unnecessarily  draws  the  water  from,  or  low- 
ers the  water  In,  the  pond,  and  by  so  doing 
injures  or  destroys  the  ice  privileges  of  the 
owner  of  land  bordering  upon  the  pond,  he 
thereby  renders  himself  liable  In  damages  to 
such  owner.  Eidemlllcr  Ice  Co.  v.  Guthrie,  42 
Neb.  238,  28  L.  R.  A.  581,  60  N.  W.  717.  In 
this  case  the  court  said :  "We  have  no  doubt 
that,  where  the  owner  of  a  mllldam,  either  ma- 
liciously or  unnecessarily  draws  the  water  from 
the  pond,  or  materially  lowers  it,  and  by  so 
doing  destroys  the  ice  privilege,  he  becomes  lia- 
ble to  an  action  for  so  doing.** 

The  action  was  for  an  injunction  to  restrain 
the  drawing  off  of  the  water  and  thereby  injur- 
ing the  ice  privilege,  and  a  judgment  in  favor 
of  the  plaintiff,  awarding  an  injunction,  was 
reversed,  and  a  decree  entered  vacating  the  In- 
junction and  dismissing  the  plalntlflf's  petition, 
upon  the  ground  that  the  damages  were  not  ir- 
reparable, but  that  the  plaintiff  had  an  abun- 
dant relief  in  an  action  at  law  for  damages.  The 
latter  being  all  that  the  court  was  called  upon 
to  decide,  It  is  left  optional  with  one  to  judge 
whether  what  was  said  on  the  question  of  mal- 
ice as  a  support  to  a  cause  of  action  Is  au- 
thority or  dictum. 

Persons  who  intentionally,  unnecessarily,  and 
without  benefit  to  themselves  or  others  divert 
the  water  of  a  natural  channel  flowing  from  a 
living  spring  through  and  benefltlng  the  lands 
of  another,  by  using  artificial  and  unnecessary 
means  to  accomplish  that  purpose,  when  they 
might  accomplish  the  same  purpose  better  for 
themselves  by  deepening  the  channel  through 
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which  the  stream  naturally  runs,  must  be  said 
to  have  diverted  the  water  to  the  Injury  of  such 
other  person,  and  this  the  law  characterises  as 
a  malicious  Injury ;  and,  conceding  that  they 
are  entitled  to  drain  the  land  in  which  such 
stream  originated  and  through  which  it  runs 
before  entering  the  land  of  the  other  person,  yet 
if,  without  inconvenience  or  extra  expense,  they 
can  adopt  the  means  of  drainage  through  the 
natural  channel,  they  have  no  right  to  adopt 
a  mode  which  is  not  only  injurious  to  such 
other  person,  but  intentionally  so.  Bartlett  v. 
O'Connor  (Cal.)  36  Pac.  513. 

If  the  stream  were  a  natural  water  course 
they  would  not  have  the  right  to  divert  it,  even 
with  the  best  intentions.  The  case  is  not  much 
of  an  authority,  but  the  latter  part  of  the  prop- 
osition may  be  said  to  apply  to  the  subject  un- 
der consideration.  Of  course,  in  any  of  these 
cases  the  result  would  have  been  the  same  if 
the  actionable  ingredient  charged  had  been  neg- 
ligence :  but,  as  it  was  malice,  they  are  inserted 
here.  They  illustrate  the  general  principle  laid 
down  in  II.  b,  «upra. 

2.  Percolating  water: 

Chesley  v.  King,  74  Me.  164,  43  Am.  Rep. 
569,  has  been  cited  as  an  authority  opposed  to 
the  rule  that  malicious  motives  cannot  make 
that  a  wrong  which  in  its  own  essence  is  law- 
ful. What  was  said  on  this  subject  would  seem 
10  be  ohiter,  as'  the  court.  In  conclusion,  said 
that  there  was  no  testimony  which,  fairly 
weighed,  could  lead  to  the  conclusion  that  de- 
fendant dug  the  well  Tor  any  purpose  except  to 
supply  the  deficiency  that  he  experienced ;  and 
the  judgment  for  the  plaintiff  was  reversed. 

In  Wheelock  v.  Jacobs,  70  Vt  162,  43  L.  R.  A- 
105,  40  Atl.  41,  in  holding  the  doctrine  that 
there  are  no  correlative  rights  between  owners 
of  adjoining  land  in  respect  to  percolating  wa- 
ter, the  court,  in  its  statement  of  the  case,  took 
pains  to  state  that  the  defendant  did  the  act 
complained  of,  whereby  water  was  diverted  from 
the  plaintiff's  spring,  without  malice ;  but  at  the 
conclusion  of  the  opinion  the  statement  is  made 
that  what  was  said  in  Chesley  v.  King.  74  Me. 
164,  43  Am.  Rep.  569,  supra,  that,  if  the  de- 
fendant dug  the  well  for  the  sole  and  malicious 
purpose  of  cutting  off  the  sources  ot  the  spring 
and  injuring  the  plaintiff,  he  would  be  liable,  is 
not  the  rule  in  Vermont ;  that  by  the  law  in  that 
state  it  is  immaterial  with  whiLt  motive  a  man 
does  an  act  lawful  In  itself.      V^OOQIC 
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«peet  by  reference  to  the  law  of  conspiracy, 
«ince  the  only  object  that  the  defendants 
had  in  view  which  the  law  will  consider  was 
the  disposition  or  sale  of  certain  goods 
which  the  defendant  corporation  had  the 
right  to  sell ;  and  the  means  employed  to  ac- 
•complish  that  end,  namely,  placing  them  on 
the  market  at  a  reduced  cost,  were  also  law- 
ful. 

In  the  brief  filed  in  behalf  of  the  plaintiff 
in  error  it  is  suggested  finally,  that  the  com- 
plaint may  be  sustained  on  the  ground  that 
it  states  a  good  cause  of  action  for  mali- 
'■ciously  causing  certain  persons  to  break  or 
cancel  their  contracts  with  the  plaintiff, 
but  we  think  it  quite  obvious  that  the  com- 
plaint was  not  framed  with  a  view  of  stat- 
ing a  cause  of  action  of  that  nature,  and 


that  it  is,  insufficient  for  that  purpose.  It 
does  not  give  the  name  of  any  person  or 
corporation  with  whom  the  plaintiff  had  a 
contract  for  the  sale  of  its  prints  which  was 
subsequently  broken  in  consequence  of  the 
wrongful  acts  of  the  defendant.  Neither 
does  it  show  that  it  had  accepted  any  orders 
for  goods  which  the  jobber  was  not  privi- 
leged to  cancel  at  his  pleasure.  Nor  does 
it  allege  any  special  damage  incident  to  the 
breach  of  any  particular  contract.  In  view 
of  all  the  allegations  which  the  complaint 
contains,  it  is  manifest,  we  think,  that  it 
was  framed  with  a  view  of  recovering  on  the 
broad  ground  that  the  issuance  of  the  circu- 
lar was  unlawful  and  actionable,  provided 
the  motive  of  the  defendant  company  in  is- 


The  owner  of  land  containing  underfi^round 
water,  which  percolates  by  undefined  channels 
«nd  flows  to  the  land  of  a  neighbor,  has  the  right 
to  divert  or  appropriate  the  percolating  water 
within  his  own  land  so  as  to  deprive,  bis  neigh- 
bor of  it;  and  his  right  In  this  respect  is  the 
same  whatever  his  motive  may  be,  whether  bona 
fide  to  Improve  his  own  land,  or  maliciously  to 
injure  his  neighbor,  or  to  induce  his  neighbor 
to  put  chase  his  land.  Bradford  v.  Pickles  [1895] 
A.  C.  587,  64  L.  J.  Ch.  N.  S.  750,  11  Reports, 
286.  73  L.  T.  N.  S.  353,  44  Week.  Rep.  190,  60 
J.  P.  3,  AlBrmlng  [1895]  1  Ch.  145.  Upon  the 
<deci8ion  of  the  case  by  the  court  of  appeal 
Lord  Herschell  (then  L.  C.)  said  there  was  high 
authority  for  saying  that  the  principle  that, 
even  if  the  defendant  was  not  otherwise  infring- 
ing any  rights  of  the  plaintiff,  he  might  be  re- 
strained from  a  malicious  exercise  of  his  legal 
rights,  hiei  design  being  to  injure  the  plaintiff, 
SJid  not  to  benefit  himself,  had  not  found  a  place 
in  English  law ;  that  no  case  had  been  cited 
where  relief  had  been  given  by  the  courts  on 
any  such  ground  ;  and  that  it  could  hardly  be  as- 
serted that  this  was  because  no  person  had  ever 
thus  exercised  his  legal  rights  to  the  prejudice 
of  his  neighbor.  Lord  Lindley  said  that  he 
entirely  concurred  in  the  view  taken  by  the  trial 
justice  of  the  conduct  of  the  defendant,  who  did 
not  want  the  water  himself,  nor  did  he  want  to 
SSet  rid  of  it  the  better  to  work  his  own  land,  but 
simply  wanted  to  force  the  plaintiff  to  buy  his 
land  or  the  water  coming  from  it,  at  bis  own 
price,  regardless  of  the  interests  of  other  peo- 
ple, who  would  be  seriously  inconvenienced  if 
the  defendant  cut  off  the  supply ;  but  that  these 
circumstances  were  not  enough  to  Justify  the 
court  in  interfering  with  the  defendant.  That 
the  only  question  to  be  considered  was  whether 
the  defendant  had  a  right  to  do  what  he  threat- 
ened and  intended  to  do ;  that  if  he  has  he  can- 
not be  Interfered  with,  however  selfish,  vexa- 
tious, or  even  malicious,  his  conduct  might  be. 
And  A.  L.  Smith,  L.  J.,  said  that,  although  what 
the  defendant  was  doing  was  not  in  order  that 
he  might  be  enabled  to  work  his  stone,  as  he 
put  forward  in  evidence,  but  in  order  that  the 
plaintiff  might  be  driven  to  buy  him  out  at  the 
price  he  himself  might  value  his  interest  at,  the 
motive  of  the  defendant  was  immaterial,  and  it 
must  be  taken  as  if  the  defendant  was  sinking 
a  well  upon  his  own  land  for  his  own  legitimate 
purposes.  In  the  House  of  Lords,  Lord  Ilals- 
bury,  L.  C,  said  that  this  was  not  a  case  in 
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which  the  state  of  mind  of  the  person  doing  the 
act  could  affect  the  right  to  do  it ;  that,  if  it  was 
a  lawful  act,  however  ill  the  motive  might  be, 
he  had  a  right  to  do  it,  that,  if  it  was  an  un- 
lawful act,  however  good  his  motive  might  be, 
he  would  have  no  right  to  do  it;  that  motives 
and  intentions  in  such  a  question  seemed  to  him 
to  be  absolutely  irrelevant.  Lord  Watson  said 
no  use  of  property  which  would  be  legal  if  due 
to  a  proper  motive  can  become  illegal  because  it 
is  prompted  by  a  motive  that  is  improper,  or 
even  malicious.  Ix>rd  Ashbourne  said  «-*  e  de- 
fendant had  acted  within  his  legal  rights 
throughout ;  and  he  was  not  to  forfeit  them  and 
be  punished  for  their  legal  exercise  because 
certain  motives  were  imputed  to  him ;  that,  if 
his  motives  were  the  most  generous  and  philan- 
thropic in  the  world,  they  would  not  avail  blm 
when  his  actions  were  illegal ;  and  that,  if  his 
motives  were  selfish  and  mercenary,  that  Is  no 
reason  why  his  rights  should  be  confiscated 
when  his  actions  are  legal.  Lord  Macnaghten 
said  it  is  the  act,  not  the  motive  for  the  act, 
that  must  be  regarded.  If  the  act,  apart  from 
motive,  gives  rise  merely  to  damage  without 
legal  injury,  the  motive,  however  reprehensible 
it  may  be,  will  not  supply  that  element. 

This  case  was  cited  by  nearly  all  of  the  ma- 
jority in  the  House  of  Lords  in  Allen  v.  Flood 
[1898J  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T. 
N.  8.  717,  46  Week.  Rep.  258,  infra,  IV.  b,  as 
supporting  a  decision  to  the  effect  that  malice 
alone  will  not  support  a  cause  of  action. 

Plaintiff,  with  the  license  and  consent  of 
the  defendant,  had  dug  a  hole  in  a  flat  piece  of 
ground  on  the  defendant's  land,  and  in  this  hole 
placed  a  tub  which  filled  with  water,  and  laid 
an  aqueduct  of  lead  pipe  from  the  tub  to  his 
buildings  for  which  he  paid  the  defendant  an- 
nually $1.50.  Some  difficulty  afterwards  arose 
between  the  parties,  and  the  defendant  notified 
the  plaintiff  to  remove  his  tub  and  pipe,  and 
plaintiff,  accordingly,  took  up  his  tub  and  placed 
it  in  a  hole  on  a  flat  piece  of  ground  on  his 
own  side  of  the  line  but  near  it,  and  continued 
to  be  supplied  with  water  by  the  filtration  of  the 
water  from  the  brook,  which  ran  from  the 
spring  and  also  through  the  soil  and  under  the 
soil  on  the  defendant's  side  of  the  line.  The 
defendant  dug  away  and  lowered  the  channel 
of  the  l>rook  on  his  own  land  so  that  the  water 
of  the  brook  was  thereby  made  to  run  in  the 
new  channel,  further  north  and  about  a  foot 
lower  than  before.    Defendant  also  dug  a  ch 
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suing  it  waa  to  occasion  loss  or  inconven- 
ience to  tlie  plaintiff. 

We  arc  of  opinion  that  the  complainant 
did  not  state  a  cause  of  action,  as  the  trial 
court  held,  and  the  judgment  below  is  there- 
fore affirmed. 

Sanborn,  Circuit  Judge,  dissenting: 
I  cannot  concur  in  the  opinion  of  the 
majority  in  this  case  because  the  petition 
alleges  that  the  defendants,  by  their  ad- 
vertisement of  the  goods  manufactured  by 
plaintifT,  without  any  legitimate  trade  pur- 
pose, prevented  jobbers  from  purchasing 
goods  of  the  plaintiff,  and  caused  those  who 
had  agreed  to  purchase  from  it  to  cancel 
their  orders  unless  the  plaintiff  would  malce 
them  a  rebate,  so  that  the  plaintiff  sustained 


damage  in  the  sum  of  $19,000.  In  my  opin- 
ion, the  gravamen  of  this  cause  of  action 
is  not  the  malicious  intent  or  purpose  of  the 
defendants,  but  it  is  their  wrongful  act  of 
interfering  with  the  plaintiff's  business,  of 
preventing  sales  that  it  would  have  made, 
and  of  causing  the  cancelation  of  orders  to, 
or  contracts  of  purchase  from,  the  plaintiff, 
already  made.  This  act,  without  any  alle- 
gation or  averment  of  intent  or  purpose, 
was  itself  wrongful,  unless  it  was  done 
for  a  justifiable  purpose.  The  act  of  in- 
terfering with  and  injuring  the  trade  or. 
business  of  the  plaintiff  without  justifiable 
cause  entitled  the  plaintiff  to  damages.  It 
is  conceded  that,  if  the  defendants  had  ad- 
vertised these  prints  for  any  legitimate 
trade  purpose,   for  the  purpose  of   selling 


nel  from  the  bole  where  the  plalntlflF's  tub  had 
formerly  stood  in  his  land  out  into  the  channel 
of  the  brook,  so  as  to  carry  all  the  water  which 
collected  there  into  the  new  channel  he  had 
made  for  the  brook.  He  also  filled  up  the  side 
of  this  channel  from  the  bole  or  spring  to  the 
brook  on  the  side  next  to  the  plaintiflT's  tub  with 
dry,  hard  earthi  so  as  to  prevent  any  filtration 
of  the  water  through  or  under  the  soil  on  hia 
land  to  the  plaintiff's  tub,  which  prevented  the 
water  from  accumulating  in  the  plaintiff's  tub, 
and  he  was  thereby  wholly  deprived  of  water 
by  his  said  aqueduct.  These  acts  of  the  defend- 
ant were  not  necessary,  and  were  not  done  by 
him  in  order  to  supply  himself  with  water  for 
any  purpose,  but  solely  with  a  design  of  there- 
by depriving  the  plaintiff  of  water  by  his  aque- 
duct. It  was  held  that  the  water  in  question  in 
this  case  while  in  the  earth  of  the  defendant, 
though  percolating  through  it,  was  not 
distinct  from  It,  and  the  act  of  the  de- 
fendant in  obstructing  the  underground  wa- 
ter upon  his  own  premises  cannot  be  made  ac- 
tionable, simply  upon  the  ground  that  the  mo- 
tive was  bad  which  induced  it.  It  may  be  laid 
down  as  a  position  not  to  be  controverted  that 
an  act  legal  in  itself,  violating  no  right,  cannot 
be  made  actionable  on  the  ground  of  the  motive 
which  Induced  it.  Chatfleld  v.  Wilson,  28  Vt 
49. 

The  owner  of  land  has  a  jclear  right  at  com- 
mon law  to  sink  a  well  thereon,  and  use  the 
water  therefrom  as  he  chooses,  or  allow  it  to 
flow  away,  regardless  of  the  effect  of  such  use 
upon  his  neighbor's  wells,  and  such  right  is  not 
affected  by  malicious  intent  Whether  this  right 
results  from  an  absolute  ownership  of  the  water 
itself,  as  stated  in  some  of  the  authorities,  or 
from  a  mere  right  to  use  and  divert  the  water 
while  percolating  through  the  soil,  it  is,  in  ei- 
ther event,  a  property  right,  arising  out  of  his 
ownership  of  the  land,  and  is  protected  by  the 
common  law  as  such.  Iluber  v.  Merkel  (Wis.) 
yi  N.  W.  354. 

In  Frazier  v.  Brown,  12  Ohio  St.  294,  the 
court  stated  that  the  question  in  that  case  was, 
whether,  in  the  absence  of  all  rights  derived 
either  from  contract  or  legislation,  a  landowner 
can  have  no  legal  claims  in  respect  to  subsurface 
waters  which,  without  any  distinct  and  defin- 
ite channel,  ooze,  filter,  and  percolate  from  ad- 
joining lands  into  his  own,  when  such  waters 
are  diverted,  retained,  or  obstructed  by  the 
owner  of  such  adjoining  lands  in  the  use  of  his 
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property,  for  any  object  of  either  taste  or  prof- 
it, even  though  the  use  may  be  accompanied  by  a 
malicious  intent  to  injure  his  neighbor  by  means 
of  such  use.  The  case  arose  upon  a  demurrer 
to  the  petition,  which  stated,  in  substance,  that 
the  plaintiff  was  the  owner  of  a  spring  from 
which  issued  a  rivulet  of  water  running  through 
his  land,  from  which  he  derived  great  benefit, 
and  that  the  defendant,  contriving  and  wickedly 
intending  to  injure  the  plaintiff,  maliciously 
dug.  for  the  purpose  of  destroying  said  spring 
and  diverting  the  rivulet,  a  certain  well,  where- 
by the  defendant  wickedly,  wilfully,  and  mali- 
ciously sunk  and  destroyed  said  spring  of  wa- 
ter to  his  damage.  In  sustaining  the  demurrer 
and  holding  that  the  petition  did  not  state  a 
cause  of  action,  the  court  said  that  it  did  not 
appear  therein  that  the  defendant  did  not  dig 
the  well  for  some  purpose  of  his  own,  as  It 
might  have  been  a  well  for  domestic  use,  or  for 
watering  stock,  or  for  several  other  useful 
things  mentioned,  for  aught  that  appeared  in 
the  petition ;  that  it  was  certainly  possible  that 
it  might  nave  been  dug  by  the  defendant  from 
motives  of  unmixed  malice,  without  any  object, 
and,  when  done,  incapable  of  answering  any 
end,  either  of  ornament,  convenience,  or  prodt, 
connected  with  the  enjoyment  and  use  of  his 
property ;  but  that  this  was  not  averred  and 
would  not  be  presumed,  and  reserved  such  a 
case,  if  it  should  ever  arise,  for  future  consid- 
eration. After  discussing  several  English  and 
American  cases  upon  the  effect  of  malice  and 
the  right  to  percolating  waters,  the  court  said, 
in  conclusion  :  "And,  as  an  act  unlawful  in  it- 
self resulting  in  injury  to  another,  whatever 
may  have  been  the  motive  with  which  It  was 
done,  is  none  the  less  the  subject  of  legal  re- 
dress, so  the  act  done. — to  wit,  the  using  of 
one's  own  property, — being  lawful  in  itself,  the 
motive  with  which  it  is  done — whatever  it  may 
be  as  a  matter  of  conscience — is,  in  law,  a 
matter  of  indifference." 

The  last  statement  would  seem  to  be  a  non  •«- 
quitur.  The  same  idea,  however,  is  found  in 
Boyson  v.  Thorn,  98  Cal.  578,  21  U  R.  A.  233, 
33   Pac.   402,   supra.  III.   a. 

In  Phelps  V.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep. 
93,  it  appeared  that  upon  defendant's  land  was 
a  mineral  spring  around  which  an  embankment 
had  been  formed,  partly  by  the  action  of  the 
water,  and  partly  artificially,  which  raised  the 
water  in  the  spring.  Plaintiff  dug  a  well  upon 
his  land  which  struck  a  vein  of  mineral  water. 
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them  for  gain  for  themselvea,  for  the  pur- 
pose of  converting  them  into  money  because 
they  preferred  their  advertised  price  to  the 
goods,  or  for  the  purpose  of  competing  in 
trade  with  the  plaintiff,  they  would  have 
had  a  justifiable  cause  for  inflicting  upon  it 
the  damages  of  which  it  complains,  and 
these  damages  would  then  have  been  dam- 
num absque  injuria.  But,  if  they  had  ad- 
vertised them  for  any  of  these  purposes,  this 
case  would  have  constituted  an  exception  to 
the  general  rule  of  law.  The  general  rule 
is  that,  whenever  one  injures  a  man's  busi- 
ness, profession,  or  occupation  he  is  liable 
for  the  damages  he  inflicts.  The  exception 
is  that,  where  the  injury  is  caused  by  compe- 
tition in  trade  or  the  lawful  exercise  of  a 
right    which    the    inflictor    has,    then    the 


injury  is  justifiable,  and  no  damages 
can  be  be  recovered.  But,  where  such 
an  injury  is  indicted,  the  presumption  al- 
ways is  that  the  rule,  and  not  the  excep- 
tion, applies,  and,  if  the  inflictor  would  jus- 
tify, he  must  show  that  he  falls  within  the 
exception.  The  question  in  this  case,  there- 
fore, is  not  whether  or  not*  the  motive  or  in- 
tent of  the  defendants  will  make  acts  im- 
lawful  which  were  otherwise  lawful,  but 
whether  or  not  the  intent  and  purpose  of  the 
defendants  will  justify  an  otherwise  unlaw- 
ful act,  and  excuse  them  from  thS  payment 
of  damages  for  which,  under  the  general 
rule  of  law,  they  are  liable  to  the  plaintiff. 
It  is  whether  or  not  the  petition  shows  that 
I  hey  advertised  the  goods  for  legitimate 
trade  purposes,  so  that  their  acts  fell  with- 


and  was  using  the  same  when  defendant,  aware 
of  the  operations  of  plaintiff,  dug  a  dltcb 
throuprb  the  embankment  around  his  spring 
thereby  lowering  the  water  therein,  in  conse- 
quence of  which  the  water  In  the  plaintiff's 
well  was  lowered  and  the  supply  cut  off,  and 
be  suffered  damage  to  a  large  amount.  In  doing 
what  be  did.  the  defendant  supposed  that  the 
water  in  the  plaintiff's  well  communicated  in 
some  bidden  and  undefined  way  with  the  water 
In  bis  spring;  he  expected  the  lowering  of  the 
spring  would  be  followed  by  a  diversion  of  sub- 
surface water  from  the  well,  and  a  consequent 
deprestilon  of  the  surface  of  the  water  in  the 
well ;  he  Intended  to  produce  that  result ;  he  dug 
the  ditch  for  that  purpose  and  no  other,  and,  in 
so  far  as  such  Intent  and  purpose,  under  the 
circumstances,  constitute  malice,  his  motive  was 
malicious.  The  court  held  that  the  act  of  the 
defendant  In  digging  a  ditch  through  the  mound 
which  had  been  formed  around  the  spring  on  his 
land,  and  which  haa  raided  the  surface  of  the 
water  therein,  was  prima  facie  lawful,  and  a 
proper  exercise  of  his  right,  as  the  owner  of  the 
land,  to  the  enjoyment  of  the  subterranean  wa- 
ters which  flowed  under  the  same.  That  the 
effect  of  the  embankment  was  to  raise  the  water 
in  the  well,  which  had  been  constructed  upon 
the  land  of  the  plaintiff,  higher  than  It  natur- 
ally would  have  been,  and  the  plaintiff  had  no 
right,  by  prescription  or  otherwise,  to  have  it 
maintained  by  the  defendant  at  that  elevation. 
That  the  une  of  the  water,  as  thus  Increased,  was 
only  enjoyed  by  the  plaintiff  by  the  mere  permis- 
sion or  license  of  the  defendant,  which  the  lat- 
ter could  revoke  at  his  pleasure.  That  the  de- 
fendant was  authorized  to  restore  the  water  to 
its  natural  course  for  any  legitimate  or  prop- 
er purpose,  and  to  this  extent,  at  least,  was  Jus- 
tified In  opening  the  mound  and  removing  any 
obstacle  to  the  natural  and  ordinary  flow  of 
the  water.  That  the  plaintiff  was  enjoying  the 
use  of  water  which  had  been  provided  by  the 
embankment  on  defendant's  land,  and  the  act 
of  defendant  merely  restored  the  water  thus 
temporarily  retained  to  its  previous  natural 
course.  That  it  is  not  by  any  means  clear  that 
the  assertion  of  a  lawful  right  on  one's  own 
land,  even  although  it  is  not  designed  to  ben- 
efit the  party  who  seeks  to  maintain  it.  and 
may  injure  an  adjoining  owner,  constitutes  legal 
malice  for  which  a  remedy  by  action  exists.  The 
court  said,  in  conclusion,  that  the  result  of  an 
examination  of  the  subject  was  that,  neither 
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upon  principle  nor  authority,  was  the  defend- 
ant liable  for  doing  a  lawful  act  upon  his  own 
premises;  and  that  in  this  aspect  of  the  case 
It  was  not  necessary  to  determine  whether,  un- 
der a  different  state  of  facts,  the  motive  or  in- 
tent, or  the  malice  of  the  owner  of  the  land, 
should  be  taken  into  consideration. 

When  water  filters  or  percolates  through  the 
soil  or  Interstices  of  the  rock,  the  owner  of  the 
land  through  which  it  passes  may  divert  or  ap- 
propriate It  for  the  improvement  or  benefit  of 
his  estate,  without  giving  an  adjoining  proprie- 
tor ground  for  complaint ;  but  the  right  of  ap- 
propriation is  not  absolute  or  unlimited ;  and, 
although  no  action  will  lie  against  him  for  any 
use  of  the  water  in  question  In  favor  of  the  ad- 
joining owner  where  such  use  wa's  for  his  bene- 
fit or  pleasure,  yet,  where  he  has  overfiowed  and 
diverted  the  water  merely  for  the  purpose  of  re- 
ducing the  adjoining  owner's  water  In  Its  spring, 
he  is  liable  for  so  doing.  Springfield  Water- 
works Co.  V.  Jenkins,  62  Mo.  App.  74.  In  this 
case  it  appeared  that  the  defendabt  diverted 
the  water  on  a  pretense  of  desiring  to  repair 
leaks  in  bis  dam.  but  the  fact  was  found  that 
he  did  so,  not  for  any  benefit  or  use  to  him- 
self, but  solely  for  the  purpose  of  lessening  the 
plaintiff's  supply  of  water,  and  In  order  to  com- 
pel the  plaintiff  to  buy  his  property. 

After  deciding  that  waters  filtering  or  perco- 
lating In  the  soil  belong  to  the  owner  of  the 
freehold,  like  the  rocks  and  minerals  found 
therein,  and  he  may  use  them  as  ht  chooses,  free 
from  any  usufructuary  rights  of  others,  the 
courts,  In  the  following  cases,  stated,  in  sub- 
stance, that  this  was  so  In  case  a  person  who 
acted  upon  such  right  to  use  did  so  in  good  faith 
and  without  malice  or  bad  moUve.  They  are, 
consequently,  only  of  value  as  to  the  Inference, 
deduclble  from  such  statements^^ — that,  notwith- 
standing such  right  to  use.  the  presence  of  such 
malice  or  bad  motive  would  create  a  cause  of 
action.  Wheatley  v.  Baugh,  25  Pa.  528.  64  Am. 
Dec.  721 ;  Haldeman  v.  Bruckhart.  4.5  Pa.  514. 
84  Am.  Dec.  511 ;  Lybe's  Appeal,  106  Pa.  626, 
.•>1  Am.  Rep.  542 ;  Hanson  v.  McCue.  42  Cal.  303, 
10  Am.  Rep.  299 ;  Bliss  v.  Greeley,  43  N.  T.  671, 
0  Am.  Rep.  157 ;  Redman  v.  Forman,  83  Ivy. 
214  ;  Chase  v.  Sllverstone,  62  Me.  175,  16  Am. 
Rep.  419. 

In  Miller  v.  Black  Bock  Springs  Improv.  Co. 
99  Va.  747,  40  S.  E.  27,  In  which  case  It  was 
held  that  the  defendant  was  not  liable  for 
verting  percolating  waters,  the  Judge  who 
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in  the  exception,  which  justifies  the  inflic- 
tion of  damages,  and  not  under  the  general 
rule,  which  requires  them  to  compensate 
the  plaintiff  for  the  injury  they  have  caused. 
The  opinion  of  the  majority  assumes  that 
the  defendants  advertised  the  prints  for 
a  legitimate  trade  purpose,  so  that  their 
acts  fell  within  the  exception  to  the  general 
rule.  It  overlooks  the  legal  presumption 
that  injury  to  one's  business  entitles  him 
to  compensatory  damages,  and  the  plain 
averment  of  the  petition  that  the  acts  of  the 
defendants  were  not  done  for  any  justifiable 
cause,  but  were  committed  for  the  sole  pur- 
pose of  inflicting  upon  the  plaintiff  the  in- 
jury they  caused.  The  tenth  paragraph  of 
the  petition  reads  in  this  way:  "Tenth. 
That  the  effect  of  issuing  the  aforesaid  cir- 


cular of  the  defendant  corporation  was  to 
advertise  to  the  retail  trade  throughout  the 
states  of  Missouri,  Arkansas,  Kansas,  Tex- 
as, Illinois,  Indiana,  Kentucky,  Tennes9ee, 
Indian  Territory,  Colorado,  and  New  Mex- 
ico that  the  goods  named  and  quoted^  manu- 
factured by  the  plaintiff,  could  be  purchased 
at  a  less  price  from  the  defendant  corpora- 
tion than  they  could  be  from  the  other  job- 
bers in  St.  Louis,  to  whom  the  plaintiff  had 
sold  large  quantities  of  said  goods,  and  to 
thereby  cause  the  said  other  jobbers  in  St. 
Louis  to  either  cancel  their  orders,  or  por- 
tions thereof,  so  as  aforesaid  given  to  the 
said  plaintiff  for  such  goods,  or,  as  an  al- 
ternative, to  compel  the  plaintiff  to  relabel 
the  goods,  and  to  g^ve  a  rebate  on  the  price, 
in  order  that  said  jobbers  might  meet  the 


livered  the  opinion  of  the  court  said :  "A  large 
number  of  cases  are  to  be  found,  and  some  of 
tbem  are  cited  for  the  appellee.  In  which  it  was 
held  that  an  owner  of  an  adjoining  tract  of 
land  cannot,  by  digging  thereon,  divert  the  wa- 
ter from  his  neighbor's  spring  or  well,  if  the 
digging  is  done  with  malice  or  with  the  in- 
tent to  deprive  his  neighbor  of  the  water.'* 

In  Greenleaf  v.  Francis,  18  Pick.  117.  it  was 
decided  that  one  may  dig  upon  his  own  land  for 
water,  or  for  any  other  purpose,  although  he 
thereby  cuts  off  the  supply  of  water  from  his 
neighbor's  well.  But  it  was  intimated  that  such 
acts  might  be  actionable  if  done  maliciously  and 
without  benefit  to  the  person  doing  them.  This 
suggestion  was  approved  in  Wheatley  v.  Baugh, 
25  Pa.  628,  C4  Am.  Dec.  721,  supra,  to  this  ex- 
tent :  That  malicious  acts  without  the  justifi- 
cation of  any  right, — that  is,  the  acts  of  a 
stranger, — resulting  In  like  loss  or  damage, 
might  be  actionable. 

In  Delhi  v.  Youmans,  60  Barb.  816,  tt  was 
held  that  the  defendant  was  not  liable  for  dig- 
ging on  his  own  land  and  thereby  diverting  the 
water  from  certain  springs  on  the  lands  of 
plaintiff  on  the  ground  that  the  rule  in  regard 
to  percolating  waters  applies.  One  of  the  Judges 
held  that  an  exception  exists  in  case  of  an  in- 
Jury  done  by  cutting  off  such  waters  with  mal- 
ice ;  and  that  no  person  can  wantonly  and  ma- 
liciously cut  off  on  his  own  land  the  underground 
supply  of  a  neighbor's  spring  or  well  without 
any  purpose  of  usefulness  to  himself.  Another 
said:  "I  am  aware  of  the  opinion  (and  it  is 
supported  by  authority)  that  a  person  is  lia- 
ble to  an  action  for  maliciously  digging  in  his 
own  land  for  the  sole  purpose  of  destroying  a 
spring  of  water  Issuing  out  of  the  land  of  his 
neighbor.  But  that  is  not  this  case ;  for  it  is 
clear  the  defendant's  object  in  digging  in  his 
land,  notwithstanding  his  random  declarations, 
was  to  obtain  a  proper  supply  of  water  at  his 
house  and  barn  on  the  same  land."  In  this 
case  the  court  said  that,  if  the  defendant  had 
the  legal  right  to  perform  the  acts  complained 
of  (diverting  the  water  for  no  apparent  use  ex- 
cept to  run  it  into  a  sewer),  the  authorities  are 
abundant  and  seemingly  unanimous  to  the  effect 
that  his  motive  and  purpose  are  immaterial ; 
but  that  they  had  arrived  at  a  conclusion  that, 
irrespective  and  independent  of  his  motive,  he 
had  no  absolute  legal  right  to  collect  the  sub- 
surface waters  solely  that  they  might  be  wanton- 
ly wasted,  and  that  he  might  be  restrained  from 
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so  doing.  That  it  was  true  that  the  action  must 
be  disposed  of  upon  principles  involving  natural 
rights  of  property,  and,  while  they  were  first 
to  look  to  the  extent  of  the  defendant's  owner- 
ship in  the  land  in  which  he  had  dug  the  trench, 
they  were  not  altogether  to  lose  sight  of  the 
fact  that  he  had  collected  the  water  for  no 
worthy  purpose,  and  that  he  was  squandering  it 
to  the  injury  of  the  public. 

If  the  proprietor  of  lands,  by  digging  a  well, 
or  making  any  other  excavation,  on  his  own 
lands,  withdraws  water  from  the  spring  on  the 
neighboring  proprietor's  land,  which  has  either 
percolated  into  it  through  the  former's  land,  or 
flowed  into  it  by  well-defined  and  well-known 
subterranean  streams  or  currents, — currents  or 
streams  coursing  through  and  under  the  form- 
er's land;  and  if  he, does  that,  not  for  the  pur- 
pose of  accommodating  or  benefiting  himself  or 
others,  but  for  the  purpose  of  injuring  the  neigh- 
boring proprietor ;  or,  in  other  words.  If  in  do- 
ing it  he  is  actuated  by  pure  and  unalloyed  mal- 
ice towards  the  latter, — he  is  answerable  for 
the  damages  sustained  by  his  neighbor.  Wyan- 
dot Club  Co.  V.  Sells,  3  Ohio  N.  P.  210. 

This  rule  was  laid  down  in  a  decision  by  a 
single  Judge  at  nisi  prius  in  overruling  a  de- 
murrer to  a  complaint  which  alleged  that  the 
defendant,  by  digging  a  hole  within  a  few  feer 
of  the  plaintiff's  line,  diverted  the  water  from  a 
definite  and  well-known  channel  under  the  plain- 
tiff's land,  which  flowed  into  a  spring  on  its 
land,  and  abstracted,  prevented,  and  Intercepted 
the  flow  of  said  water,  which  ought  to  have 
flowed  into  the  plaintiff's  said  spring;  and  that 
in  doing  so  the  defendant  was  actuated  by  un- 
mixed malice ;  and  that  his  purpose  was  for 
neither  the  ornament  nor  the  use  of  his  own 
lands,  which  adjoined  the  plaintiff's  lands. 

The  motive  of  a  riparian  owner  in  cutting 
trees  along  the  bank  of  a  stream  whereby  evap- 
oration is  accelerated,  in  felling  them  Into  the 
stream  to  the  injury  of  the  water,  and  in  build- 
ing dams,  does  not  affect  his  legal  liability  for 
such  acts.  Fisher  v.  Felge,  137  Cal.  39,  59  U  It 
A.  833,  69  Pac.  618. 

In  Barclay  v.  Abraham  (Iowa)  96  N.  W.  1080, 
plaintiff  and  defendant  were  adjoining  owners, 
and  the  plaintiff  had  a  well  into  and  from  which 
subterranean  waters  flowed  and  supplied  his 
house  and  barn.  Defendant,  with  the  intention 
to  cut  off  the  water  supply  of  a  well  owner  other 
than  the  plaintiff,  put  down  a  well  with  a  3-inch 
pipe  near  his  line  adjoining  the  plaintiff,  the 
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prices  bo  offered  by  the  circular  of  said  de- 
fendant corporation,  and  to  thereby  break 
up,  injure,  and  def^troy  the  sales  and  trade 
of  the  said  plaintiff  in  the  market  of  St. 
Louis  and  the  country  tributary  thereto, 
and  to  make  the  said  other  jobbers  in  St.Lou- 
19  afraid  to  deal  in  the  said  goods  of  this 
plaintiff  except  at  greatly  reduced  prices, 
and  then  in  comparatively  small  quantities; 
and  upon  information  and  belief  the  plain- 
tiff alleges  that  the  quotations  of  this  plain- 
tiff's said  goods  in  the  said  circular  were 
made  by  the  said  defendants  with  the  end 
and  object  in  this  paragraph  stated,  and 
not  for  any  legitimate  triule  purpose." 

Now.  no  one  will  dispute  the  rules  of  law 
that  the  plaintiff  in  this  action  had  the-  right 
to  conduct  its  business    of    manufacturing 


and  selling  prints  without  the  injurious  in- 
terference of  strangers,  and  that  the  de- 
fendants were  subject  to  the  universal  rule 
that  they  must  so  use  their  own  property 
and  rights  as  to  inflict  no  unnecessary  in- 
jury upon  their  neighbors.  The  averments 
of  this  petition  are  that  they  were  not  us- 
ing any  of  their  property  or  exercising  any 
of  their  rights  for  any  legitmate  trade  pur- 
pose, but  that  they  were  using  them  for  the 
express  purpose  of  inflicting  injury  upon 
the  plaintiff,  and  that  they  succeeded  in  im- 
posing the  infliction.  These  allegations  seem 
to  me  to  bring  this  case  under  the  general 
rule  of  law,  and  to  clearly  negative  the 
claim  that  it  falls  within  the  exception. 
They  seem  to  sttfte  a  good  cause  of  action. 
The   principle   upon   which   this   conclusion 


water  from  whtch  he  ran  into  a  ditch  which  ran 
Into  a  creek,  and  was  not  used  by  him  for  any 
other  purpose  than  watering  a  few  cows,  but 
nearly  all  of  it  was  wasted.  The  effect  of  this 
was  to  destroy  the  plaintifT's  well.  An  injunc- 
tion reducing  the  flow  of  the  defendant's  well 
to  V4  of  an  inch,  the  effect  of  which  was  to  re- 
store the  water  flowing  from  plaintiff's  well, 
was  sustained.  The  court  said  that,  in  the  light 
of  the  facts  that  the  defendant's  object  was  to 
maliciously  cut  off  the  water  supply  of  the  well 
owner  other  than  plaintiff,  and  that  nearlf  all 
of  the  water  thus  taken  was  not  used  by  the  de- 
fendant but  wasted,  rendered  it  unimportant  to 
determine  whether  the  water  was  supplied  by 
percolation  through  the  soil  or  a  well-defined 
subterranean  stream ;  but,  for  the  purposes  of 
the  decision,  held  that  the  subterranean  district 
which  supplied  the  various  wells  was  percolating 
water.  The  court  then  said  that,  while  there 
was  no  doubt  hut  that  defendant  had  the  right 
to  make  such  beneficial  use  of  the  water  in  the 
improvement  of  the  land  as  he  might  choose,  it 
did  not  follow  that  he  had  the  right  to  draw 
from  this  reservoir  within  the  earth,  wherein 
nature  had  stored  water  in  large  quantities  for 
beneficial  purposes,  merely  to  waste  or  carry  out 
a  distinct  design  to  Injure  those  having  equal 
access  to  the  supply.  After  alluding  to  the  deci- 
sions to  the  effect  that  percolating  waters  are 
to  be  treated  the  same  in  law  as  the  land  in 
which  found,  and  may  be  diverted,  consumed, 
cut  off  with  impunity,  without  liability  for  in- 
terfering or  destroying  the  supply,  the  court 
said,  further,  that  a  tendency  to  depart  from 
the  strict  rules  of  the  common  law  with  respect 
to  percolating  waters  in  the  adjustment  of  mod- 
em decisions  is  manifest  in  recent  decisions,  and 
proceeded  to  state  and  approve  what  was  decided 
In  Stillwater  Water  Co.  v.  Farmer  (Minn.)  60 
L.  R.  A.  875.  93  N.  W.  907;  and,  in  reference 
thereto,  further  said ;  "The  doctrine  there  an- 
nounced is  In  harmony  with  good  morals.  It  in- 
terferes with  no  valuable  right  of  the  defend- 
ants. It  shields  from  destruction  property  rights 
of  great  value  belonging  to  .  .  .  others.  It 
goes  no  farther  than  to  say  that  a  landowner 
may  not  collect,  drain,  or  divert  waters  perco- 
lating through  the  earth  merely  to  carry  from 
his  own  land  for  no  useful  purpose,  when  such 
action  on  his  part  will  have  the  effect  of  ma- 
terially injuring  or  destroying  the  well  or 
spring  of  another,  the  waters  of  which  are  de- 
voted to  some  beneficial  use  connected  with  the 
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land  where  found.  It  applies  in  principle  the 
doctrine  of  correlative  rights  to  the  control  of 
subsurface  waters  whenever  the  appropriation 
proposed  is  unconnected  with  the  use,  enjoy- 
ment, or  improvement  of  the  land  from  which 
taken." 

d.  MUcellaneotu. 

Plaintiff  had  prepared  a  decoy  pond  for  the 
purpose  of  taking  wild  fowl ;  the  defendant, 
knowing  which  and  intending  to  damnify  the 
plaintiff  and  to  frighten  and  drive  away  the  wild 
fowl  accustomed  to  resort  to  the  decoy  pond, 
discharged  guns  on  his  own  lands  for  that  pur- 
pose, and  the  wild  fowl  were  thus  driven  away. 
It  was  heid  that  an  action  on  the  case  would 
lie  for  the  damage  occasioned.  Holt,  Ch.  J., 
said  that,  if  the  defendant  had  set  up  another 
decoy  on  his  own  ground  near  the  plaintiff's 
and  that  had  spoiled  the  custom  of  the  plain- 
tiff, no  action  would  lie,  because  he  had  as  much 
liberty  to  make  and  use  a  decoy  as  the  plain- 
tiff ;  but  where,  without  benefit  to  himself,  real 
or  intended,  he  successfully  committed  the  act 
intending  to  accomplish  the  injury  to  the  plain- 
tiff, it  was  actionable.  Keeble  v.  Hlckeringill, 
11  East,  574,  note,  11  Revised  Rep.  273,  note. 

In  the  report  in  11  Mod.  74,  Holt,  Ch.  J.,  is 
stated  to  have  said :  "But  suppose  the  defend- 
ant had  shot  on  his  own  ground  if  he  had  occa- 
sion to  shoot,  it  would  have  been  one  thing ;  but 
to  shoot  on  purpose  to  damage  the  plaintiff  is 
another  thmg,  and  a  wrong." 

In  Allen  v.  Flood  [1808J  A.  C.  1,  67  L.  J.  Q. 
B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week.  Rep. 
258,  Reversing  Flood  v.  Jackson  [1895]  2  Q.  B'. 
21,  64  L.  J.  Q.  B.  N.  S.  665,  14  Reports,  397, 
43  Week.  Rep.  453,  59  J.  P.  388,  supra,  IV.  b, 
this  case  was  alluded  to  by  some  of  the 
Judges  as  a  case  of  great  importance  in  con- 
nection with  the  question  there  considered ; 
while  others  treated  what  was  said  by  Holt,  Ch. 
J.,  as  unworthy  of  special  consideration. 

Defendant,  being  out  in  his  boat  shooting 
wild  fowl  in  a  part  of  an  open  creek,  first  fired 
his  fowling  piece  within  a  quarter  of  a  mile  of 
plaintiff's  decoy,  when  200  or  300  wild  fowl  came 
out ;  and  afterwards  approached  nearer,  and 
fired  again  at  wild  fowl  on  the  wing  at  the  dis- 
tance of  about  200  yards  and  upwards  from  the 
decoy  pond,  killing  several,  whereupon  400  or 
500  wild  fowl  took  flight  from  the  pond ;  but 
it  did  not  appear  that  he  fired  into  the  decoy.. 
The  Kings  bench  refused  to  set  aside3LQ^[^ 
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rest*  is  nowhere  better  stated  than  by  Chief 
Justice  Holt  in  the  old  case  of  Keeble  v. 
Hickertngillf  11  East,  574,  note,  where  the 
plaintifi  recovered  damages  from  the  defend- 
ant for  firing  guns  on  his  own  land  which 
frightened  wild  ducks  away  from  the  decoy 
pond  of  the  plaintiff,  where  the  latter  was 
takiiig  them  to  sell  for  gain.  He  said; 
"Where  a  violent  or  malicious  act  is  done  to 
a  man's  occupation,  profession,  or  way  of 
getting  a  livelihood,  there  an  action  lies 
in  all  cases.  But  if  a  man  doth  him  damage 
by  using  the  same  employment,  as,  if  Mr. 
Hickeringill  had  set  up  another  decoy  on 
his  own  ground  near  the  plaintiff's  and  that 
had  spoiled  the  custom  of  the  plaintiff,  no 
action  would  lie,  because  he  had  as  much 
liberty   to   make   and   use  a  decoy  as   the 


plaintiff.  This  is  like  the  caae  of  11  Hen. 
IV.  47.  One  schoolmaster  sets  up  a  new 
school  to  the  damage  of  an  ancient  school, 
and  thereby  the. scholars  are  allured  from 
the  old  school  to  come  to  his  new.  (The  ac- 
tion there  was  held  not  to  lie.)  But,  sup- 
pose Mr.  Hickeringill  should  lie  in  the  way 
with  his  guns,  and  fright  the  boys  from  go- 
ing to  school,  and  their  parents  would  not 
let  them  go  thither,  sure  that  schoolmaster 
might  have  an  action  for  the  loss  of  his 
scholars.  29  Edw.  III.  18.  A  man  hath  a 
market,  to  which  he  hath  toll  for  hor«>es 
sold.  A  man  is  bringing  his  horse  to  market 
to  sell.  A  stranger  hinders  and  obstructs 
him  from  going  thither  to  the  market.  An 
action  lies  because  it  importa  damage.  Ac- 
tion  upon   the  case   lies  against  one  that 


diet  for  tlie  plaintiff,  Le  Blanc,  7.,  referring  to 
Keeble  v.  Hickeringill.  Carrington  v.  Taylor, 
11  East,  571,  2  Campb.  258,  11  Revised  Rep. 
270. 

But  there  is  a  distinction  between  Keeble  v. 
Hickeringill  and  the  above  case,  as  In  this  case 
the  defendant  fired  his  fowling  piece  for  the 
purpose  of  frightening  the  wild  fowl  out  of  the 
plaintiff's  decoy  In  order  that  he  might  shoot 
them  for  his  own  benefit,  whereas  in  Keeble  v. 
Hiclceringlll  the  party  fired  in  order,  simply, 
to  frighten  the  ducks  away  from  the  plaintiff's 
decoy,  and  without  any  l)eneftt  to  himself ;  and  It 
was  expressly  said  that,  if  the  defendant  had 
set  up  another  decoy  on  his  own  ground  near 
the  plaintiffs,  and  that  had  spoiled  the  cus- 
tom of  the  plaintiff,  no  action  would  lie.  because 
he  had  as  much  liberty  to  make  and  use  a  decoy 
as  the  plaintiff.     See  snpra,  II. 

Where  the  fence  through  which  horses  escaped 
inco  a  meadow  of  another  Is  a  partition  fence, 
which  it  Is  as  much  the  duty  of  the  owner  of 
the  horses  as  of  the  other  party  to  repair,  they 
escaped  through  the  owner's  fault,  and  the  son 
of  the  owner  of  the  meadow  will  not  be  liable  to 
the  owner  of  the  horses  for  driving  them  out  of 
the  meadow  and  off  in  a  direction  away  from 
their  owner's  home,  whereby  the  horses  were 
lost,  as  he  did  no  more  than  he  had  a  lawful 
right  to  do,  and.  that  being  so,  the  fact  that 
he  did  it  with  Improper  motives  could  never  al- 
ter the  character  of  the  lawful  act ;  as,  what- 
ever a  man  has  a  legal  right  to  do,  he  can  do 
with  Impunity  regardless  of  his  motives.  Hum- 
phrey V.  Douglass.  1 1  Vt.  22.  34  Am.  Dec.  668. 

The  right  of  navigation  in  navigable  waters 
is  superior  to  all  other  rights,  and  particularly 
to  the  right  of  fishery.  The  master  of  a  ves- 
sel is  not  obliged  to  slacken  his  sail,  or  change 
hie  course,  or  yield  the  channel,  to  a  fishing  net. 
Yet  If,  under  the  pretense  of  exercising  this 
right,  he  should  turn  out  of  his  course  to  run 
upon  a  net ;  or  if  he  should  lie  In  wait  until 
the  net  was  spread  and  then  crowd  sail  to  reach 
it, — he  would  be  answerable  in  damages.  Post 
V.  Munn,  4  N.  J.  L.  61.  7  Am.  Dec.  570. 

The  right  of  navigation  is  superior  to  that 
of  fishery,  and  when  they  interfere,  the  right 
of  fishery  must  give  way  to  that  of  navigation. 
But  the  right  of  fishery  is  an  acknowledged  one, 
though  it  is  entirely  subordinate  to  those  of 
navigation,  and  no  principles  should  be  laid 
down  which  would  burden  commerce  or  restrict 
the  navigator's  rights,  beyond  those  which  It 
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is  his  evident  duty  to  others  Justly  to  require. 
A  fisherman  had  his  nets  laid  out,  with  a  boat 
with  a  light  in  it,  and  a  vessel  was  seen  ap- 
proaching, and,  when  about  400  or  500  yards  be- 
low the  nets,  the  sou  of  the  fisherman  rowed  to- 
wards the  vessel,  in  which  there  was  a  light, 
and  hailed  it  to  go  to  the  westward,  and  the 
fisherman  himself  rowed  down  to  the  vessel  and 
told  the  captain  of  the  vessel  that,  if  he  would 
go  about,  he  would  clear  the  nets  ;  but  he  did  not 
go  about,  but  continued  his  course  until  he 
strtfck  the  nets  and  damaged  them  ;  and.  when 
the  captain  of  the  boat  was  requested  to  keep  to 
the  westward  of  the  light,  which  was  pointed 
out  to  him,  he  refused  in  offensive  language, 
and  kept  his  course  inside  the  light.  It  was  held 
that  there  was  evidence  of  malice  suflBcIent  to 
take  the  case  to  the  jury,  to  whom  It  belonged, 
and  not  to  the  court,  to  say  whether  the  lan- 
guage used — **To  hell  with  your  net" — was  a 
mere  superfluity  of  maritime  civility,  or  was 
indicative  of  malice ;  and  a  Judgment  in  favor 
of  the  plaintiff,  the  fisherman,  against  the  mas- 
ter and  agent  for  the  owners  of  the  boat  was 
sustained.  Cobb  v.  Bennett,  75  Pa.  326.  15  Am. 
Rep.  752. 

IV.  Injury  to  tuainess  or  occvpation, 

a.  Causing  injury  to  trade. 

In  an  action  on  the  case  the  plaintiff  alleged 
that  he  was  a  free  mason,  and  used  to  sell 
stones,  and  make  stone  buildings,  and  was  pos- 
sessed of  a  lease,  for  divers  years  to  come,  of  a 
stone  pit,  and  dug  divers  stones  there,  as  well 
to  sell  as  to  build  withal ;  that  the  defendant,  to 
discredit  and  to  deprive  him  of  the  commodity  of 
the  said  mines,  imposed  so  many  and  so  great 
threats  upon  his  workmen,  and  so  disturbed  all 
comers,  threatening  to  mayhem  and  vex  them 
with  suits  if  they  should  buy  any  stones,  that 
the  comers  all  desisted  from  buying,  and  the 
workmen  from  working,  etc.  It  was  held  that, 
the  threats  of  mayhem  and  suits,  whereby  they 
durst  not  work  or  buy,  were  a  great  damage  to 
the  plaintiff,  and  his  losing  the  benefit  of  his 
quarries  was  a  good  cause  of  action.  Garret  v. 
Taylor  (18  James  I.)  Cro.  Jac.  567. 

In  Green  v.  Button.  2  Cromp.  M.  &  R.  707.  1 
Gale.  349,  1  Tyrw.  &  G.  118,  5  L.  J.  Exch.  N.  S. 
81,  the  plamtlff,  a  carpenter,  purchased  a  quan- 
tity of  bat  tins,  and  liorrowed  the  money  of  the 
defendant    to   pay    for    them.     There    was    no 
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«hall  by  threats  fright  away  his  tenants  at 
vill.  0  Hen.  VII.  8;  21  Hen.  VI.  31 ;  9  Hen. 
VII.  7;  14  Edw.  IV.  7."  11  Kast,  576,  note. 

In  the  case  of  Mogul  8.  8.  Co.  v.  McGreg- 
or, L.  R.  21  Q.  B.  Div.  544-553,  Chief  Justice 
Coleridge  said:  ''But  it  is  said  that  the  mo- 
tive of  these  acts  was  to  ruin  the  plaintiffs, 
and  that  such  a  motive,  it  has  been  held,  will 
Tender  the  combination  itself  wrongful  and 
malicious,  and  that,  if  damage  has  resulted 
to  the  plaintiffs,  an  action  will  lie.  I  con- 
cede that,  if  the  premises  are  established, 
the  conclusion  follows.  It  is  too  late  to 
xiispute,  if  I  deured  it,  as  I  do  not,  that 
a  wrongful  and  malicious  combination  to 
ruin  a  man  in  his  trade  may  be  ground  for 
imch  an  action  as  this." 

In  the  same  case  upon  appeal   (L.  R.  23 


Q.  B.  Div.  508),  all  of  the  judges  were  of 
the  opinion  that,  if  the  acts  done  in  pursu- 
ance thereof  were  shoMm  to  have  been  for 
the  purpose  of  ruining  and  destroying  the 
plaintiff's  trade,  then  an  action  for  the 
damage  occasioned  could  be  maintained. 
Bowen,  J.,  at  page  614,  says:  "No  man, 
whether  trader  or  not,  can,  however,  justify 
damaging  another  in  his  commercial  busi- 
ness by  fraud  or  misrepresentation.  Intim- 
idation, obstruction,  and  molestation  are 
forbidden.  So  is  the  intentionaJ  procure- 
ment of  a  violation  of  individual  rights, 
contractual  or  otherwise,  assuming  always 
that  there  is  no  just  cause  for  it;  The  inten- 
tional driving  away  of  customers  by  show  of 
violence  ( Tarleton  v.  M'Oawley,  Peake  N.  P. 
Cas.  pt.   1,  p.  207),  the  obstruction  of  ac- 


a^eement  between  the  parties  that  the  defend- 
ant should  have  any  lien  on  the  battins  for  the 
amount  loaned,  but  the  defendant  thereafter 
went  to  the  seller  and  Informed  him  that  he  had 
auch  lien,  and  directed  him  not  to  deliver  the 
battins  to  the  plaintiff,  and  thereupon  the  sel- 
ler refused  to  do  so,  by  which  the  plaintiff  suf- 
fered damage  by  reason  of  not  beini;  able  to 
use  the  bat  tins,  and  it  was  held  that  the  de- 
fendant was  liable  to  him  therefor.  The  court 
aaid  that  the  questions  were,  first,  whether  it 
sufficiently  appeared  that  the  defendant  made 
the  claim  falsely  or  maliciously,  and,  secondly, 
whether  the  special  damage  appeared  to  result 
from  that  wrongful  act.  That,  as  the  defendant 
Icnew  that  there  had  been  no  agreement  for  a 
lien,  he  falsely  and  wrongfully  pretended  that 
he  was  entitled  to  one,  and  so  made  the  repre- 
sentation from  Improper  and  malicious  motives. 
Lyons  v.  Wllklns  [1896]  1  Ch.  811,  74  L.  T. 
K.  S.  358,  45  Week.  Rep.  19,  60  J.  P.  325,  65  L. 
J.  Oh.  N.  S.  601,  is  a  decision  of  the  court  of 
appeal  affirming  an  order  granting  an  injunc- 
tion as  modified.  While  its  effect  may  be  said  to 
be  local  in  that  a  construction  of  the  trade  union 
act  of  1871  and  the  conspiracy  and  protection 
of  property  act  of  1875  was  involved,  yet,  in 
making  the  decision,  the  Judges  who  participated 
tberein  went  into  the  question  of  the  effect  of 
malice  in  a  cause  of  action  of  the  character  al- 
leged in  the  affidavits  and  statement  of  claim. 
*rhe  defendants,  officers  of  a  trade  union,  or- 
4lered  a  strike  against  the  plaintiff  manufactur- 
ers, and  also  against  a  third  person  who  made 
STOods  for  the  plaintiffs  only ;  and  their  pickets, 
by  their  direction,  watched  and  beset  the  works 
of  the  plaintiffs  and  of  such  other  person  for 
tJhe  purpose  of  persuading  work  people  to  ab- 
-stain  from  working  for  the  plaintiffs.  The  in- 
junction order  was  somewhat  modified,  and,  by 
t.he  court  of  appeal,  was  made  to  restrain  the 
defendants  and  their  agents  from  watching  or 
Isesettlng  the  plaintiffs'  works  for  the  purpose  of 
persuading  or  otherwise  preventing  persons 
from  workmg  for  them,  or  for  any  purpose  ex- 
cept merely  to  obtain  or  communicate  informa- 
tion ;  and  also  to  restrain  the  defendants  from 
preventing  the  third  person  before  mentioned,  or 
•otU^r  persons,  from  working  for  the  plaintiffs  by 
withdrawing  the  plaintiffs'  workmen  or  the 
workmen  of  such  other  person  from  their  em- 
ployment respectively.  While  the  question  of 
malice  was  not  particularly  referred  to  by  the 
court  of  appeal,  yet,  as  it  substantially  affirmed 
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the  decision  of  the  judge  who  granted  the  injunc- 
tion, and  as  reference  was  made  by  one  of  the 
members  of  the  court  of  appeal  to  Flood  v.  Jack- 
son 11895]  2  Q.  B.  21,  64  L.  J.  Q.  B.  N.  S.  605. 
14  Reports,  397,  43  Week.  Rep.  453,  59  J.  P. 
388  (see  Allen  v.  Flood  [1898]  A.  C.  1,  67  L. 
J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week. 
Rep.  258,  trupra,  IV.  b),  where  the  opinion  of 
Lord  Esher,  (rom  which  the  judge  who  granted 
the  injunction  had  largely  quoted  with  approval 
in  regard  to  this  question  of  malice,  may  be 
said  to  predominate, — It  might  seem  that  it  up- 
proved  his  views  on  the  subject. 

The  case  was  afterwards  held  by  the  judge 
having  charge  of  it  until  after  the  House  of 
Lords  should  have  given  Judgment  in  the  case  of 
Allen  V.  Flood  [1898]  A.  C.  1.  67  L.  J.  Q.  B.  N. 
S.  119,  77  L.  T.  N.  S.  717,  46  Week.  Rep.  258, 
infra,  IV.  b,  which  was  then  proceeding  before 
them,  and,  after  the  decision  in  that  case,  he  de- 
livered his  judgment,  in  which,  among  other 
things,  he  said :  "The  plaintiffs  further  ask  for 
an  injunction  to  restrain  the  defendants  from 
maliciously  Inducing,  or  conspiring  to  induce, 
persons  not  to  enter  into  contracts  with  the 
plaintiffs,  and  I  postponed  judgment  at  the  re^ 
quest  of  the  parties  until  after  the  decision  of 
the  House  of  Lords  in  Allen  v.  Flood  should  be 
given.  The  effect  of  that  decision,  which  has 
now  been  given,  is.  In  my  opinion,  to  show  that 
the  plaintiffs  are  not  entitled  to  this  injunction. 
It  was  conceded  by  the  plaintiffs  that  they  could 
not  succeed  In  this  respect  unless  they  could 
show  malice ;  and  it  is  the  law,  as  finally  deter- 
mined by  the  House  of  Lords,  that  the  existence 
of  a  malicious  motive  cannot,  in  such  a  ease 
as  this,  render  unlawful  an  act  or  acts  otherwise 
lawful."  The  injunction,  however,  as  directed 
by  the  court  of  appeal  was  continued. 

On  appeal  to  the  court  of  appeal  from  a  Judg- 
ment which,  among  other  things,  sustained  that 
Injunction,  the  court  said :  "The  point  decided 
in  Allen  v.  Flood  is  that  an  act  lawful  in  itself 
is  not  converted  by  a  malicious  or  bad  motive 
into  an  unlawful  act  so  as  to  make  the  doer  of 
the  act  liable  to  a  civil  action.  No  such  general 
question  of  motive  arises  in  the  present  case." 
[1899]  1  Ch.  255,  68  L.  J.  Ch.  N.  S.  146. 

Officers  of  a  trade  union  who  conspire  to  in- 
jure a  person  by  combining  to  induce,  and  ac- 
tually inducing,  his  servant  to  break  a  contract 
with  him,  and  other  servants  to  quit  his  em- 
ployment, and  to  cause  a  customer  of  such  per- 
son to  cease  and  refrain  from  dealing  with  him 
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tors  on  the  atagie  by  a  preconcerted  hissing 
{Clifford  V.  Brandon,  2  Campb.  358;  Oreg- 
ory  V.  BruTiswick,  0  .Mann.  &  G.  205 ) ,  the 
disturbance  of  wild  fowls  in  decoys  by  fir- 
ing of  guns  {Carrington  v.  Taylor,  11  East, 
571,  and  Keehlev.  Hickeringill,  11  East,  574, 
note),  the  impeding  or  threatening  servants 
or  workmen  {Oarret  v.  Taylor,  Cro.  Jac. 
567),  the  inducing  persons  under  personal 
contracts  to  break  their  contracts  {Bowen  v. 
Hall,  L.  R.  6  Q.  B.  Div.  333;  Lumley  v. 
Oye,  2  El.  &,  Bl.  216),  all  are  instances  of 
such  forbidden  acts." 

In  Walker  v.  Cronin,  107  Mass.  555,  562, 
an  action  for  molesting,  obstructing,  and 
hindering  the  plaintiffs  from  carrying  on 
their  business  of  the  manufacture  and  sale 
of  boots  and  shoes  by  persuading  employees 


to  abandon  the  employment  of  the  plain- 
tiffs, and  persons  who  were  about  to  enter 
their  employment  not  to  do  so,  the  supreme 
court  of  Massachusetts  sustained  the  ac- 
tion, and  said:  ''The  general  principle  la 
announced  in  Gomyns'  Digest,  Action  on  the 
Case,  A:  *In  all  cases  where  a  man  has  a 
temporal  loes  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the 
case  to  be  repaired  in  damages.'  The  inten- 
tional causing  of  such  loss  to  another  with- 
out justifiable  cause,  and  with  the  mali- 
cious purpose  to  inflict  it,  is  of  itself  a 
wrong.  This  proposition  seems  to  be  fully 
sustained  by  the  references  in  the  case  of 
Carew  v.  Rutherford,  106  Mass.  1,  10,  11. 
8  Am.  Rep.  287."  The  court  then  cites  the 
cases  to  which  reference  has  already  been 


or  receiving  hts  goods  by  threatening  such  cus- 
tomer that  his  men,  who  are  members  of  their 
union,  and  who  are  satisfied  with  their  employ- 
ment, will  be  called  out  of  his  employ  In  case 
he  does  not  cease  and  refrain  from  dealing  with 
and  receiving  the  goods  of  the  person  first  men- 
tioned, are  liable,  in  an  action  in  favor  of  such 
person,  for  the  damages  caused  bfr  the  breaking 
of  his  contract  by  the  one  servant,  and  the  quit- 
ting employment  by  the  others,  and  by  the  re- 
fusal of  the  customer  to  further  receive  his 
goods  in  consequence  of  such  threats  and  in 
the  fear  of  the  calling  out  of  his  men  in  case 
he  does  not.  Quinn  v.  Leathem  [1901]  A.  C. 
496,  70  L.  J,  P.  C,  N.  S.  76,  85  L.  T.  N.  S.  289, 
50  Week.  Rep.  139,  65  J.  P.  708. 

It  was  claimed  for  the  defense  in  the  above 
case  that  the  Judgment  of  the  House  of  Lords  in 
Allen  V.  Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B.  N. 
8.  119,  77  L.  T.  N.  8.  717,  46  Week.  Rep.  258,  in- 
fra, IV.  b,  Justified  the  defendants  in  their  ac- 
tion, but  the  court  was  unanimous  in  the  opinion 
that  this  was  not  so.  Lord  Shand,  who  wrote 
and  voted  with  the  majority  in  Allen  v.  Flood, 
also  delivered  an  opinion  in  this  case,  and  there- 
in stated  that  the  vital  distinction  between  that 
case  and  this  might  be  stated  in  a  single  sen- 
tence :  That  in  Allen  v.  Flood  the  purpose  of 
the  defendant  was,  by  the  acts  complained  of, 
to  promote  his  own  trade  interest,  which  it  was 
held  he  was  entitled  to  do,  although  injurious 
to  his  competitors,  whereas  in  the  present  case, 
while  it  was  clear  there  was  combination,  the 
purpose  of  the  defendants  was  to  injure  the 
plaintiff  in  his  trade,  as  distinguished  from  the 
intention  of  legitimately  advancing  their  own 
interests. 

This  distinction  between  Allen  v.  Flood  and 
Quinn  V.  Leathem  may  be  elaborated  by  stating 
that,  if  the  iron  workers  for  whom  the  defend- 
ant in  Allen  v.  Flood  spoke  had  combined  or 
resolved  not  to  continue  work  with  the  plain- 
tiffs because  the  latter,  being  shipwrights,  had 
invaded  their  domain  as  Iron  workers,  no  cause 
of  action  would  have  resulted  in  favor  of  the 
plaintiffs  on  account  of  their  discharge  and  the 
consequent  injury ;  since  the  injury  was  caused 
by  legitimate  c(»npetItion  in  labor  while  In  pur- 
suit of  a  trade  object,  and  that,  being  so,  none 
resulted  in  their  favor  against  the  defendant. 
But  in  Quinn  v.  Leathem  the  combination  was 
for  no  such  object,  but  in  pursuit,  merely,  of  a 
malicious  purpose  to  Injure  another, — the  plain- 
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tiff ;  and,  as  it  was  the  cause  of  Injury  and  dam- 
age to  the  latter,  actionable. 

And  the  suggestion  comes,  that  the  founda- 
tion reason  for  the  last  proposition  may  lie  in 
the  fact  that,  while  the  employees  of  the  cus- 
tomer of  the  plaintiff  in  Quinn  v.  Leathem  might 
lawfully  quit  their  employment  without  reason 
therefor,  yet,  if  they  combined  and  threatened  to 
do  so  unless  their  employer  would  cease  dealing 
with  the  plaintiff,  and  he  was  thereby  induced 
or  compelled  to  do  so  to  the  plabitifTs  injury 
and  damage,  the  cause  of  action  therefor  would 
arise  in  favor  of  the  plaintiff  against  them.  And 
if  against  them,  against  all  who  combined  to 
procure  them  to  do  so.  See  Toledo,  A.  A.  fr 
N.  M.  R.  Co.  V.  Pennsylvania  Co.  19  L.  R.  A. 
387,  5  Intera  Com.  Rep.  522,  54  Fed.  730,  infra, 
IV.  a. 

And  this  would  seem  to  be  the  idea  convey e<l 
In  what  is  given  from  the  opinion  of  Field,  Ch. 
J.,  in  the  case  immediately  following. 

In  Vegelahn  v.  Guntner,  167  Mass.  92,  85  L. 
a.  A.  722,  44  N.  W.  1077,  which  was  an  aclloik 
to  enjoin  a  combination  of  strikers  from  pre- 
venting persons  other  than  union  men  from 
working  for  the  plaintiffs  by  any  means  whatev- 
er. Holmes,  J.,  who  had  modified  the  prelimi- 
nary injunction  by  permitting  the  defendants  to 
use  persuasion  for  the  purpose  mentioned  (but 
whose  Judgment  was  overruled  and  the  orig- 
inal injunction  order  restoreci^)  said:  **Bat 
there  is  a  notion,  which  latterly  has  been  in- 
sisted on  a  good  deal,  that  a  combination  of 
persons  to  do  what  any  one  of  them  lawfully 
might  do  by  himself  will  make  the  otherwise 
lawful  conduct  unlawful.  It  would  be  rash  to 
say  that  some  as  yet  unformulated  truth  may 
not  be  hidden  under  this  proposition.  But,  In 
the  general  form  in  which  it  has  been  presented 
and  accepted  by  many  courts,  I  think  it  plainly 
untrue,  both  on  authority  and  on  principle." 
In  this  connection,  he  alluded  to  the  fact  that 
in  Mogul  8.  8.  Co.  v.  McGregor  [1892]  A.  C. 
25,  61  L.  J.  Q.  B.  N.  8.  295.  66  L.  T.  N.  8.  1,. 
40  Week.  Rep.  837,  7  Asp.  Mar.  L.  Cas.  120. 
56  J.  P.  101,  infra,  there  was  combination  of 
the  most  flagrant  and  dominant  kind,  and  that 
combination  was  essential  to  the  success  there 
achieved.  He  admitted,  however,  that  It  was 
settled,  and  rightly  settled,  that  the  doing  of 
damage  by  combined  persuasion  is  actionable, 
as  well  as  doing  it  by  falsehood  or  by  force ;  an<f 
that,  when  a  plaintiff  proves  that  several  per- 
sons  have   combined   and   conspired   to   injure 
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made,  and  that  claas  of  cases  which  holds 
that  a  man  may  dig  on  his  own  land  for 
water,  although  he  thereby  cuts  off  the 
supply  of  water  from  his  neighbor's  well, 
and  then  says,  at  page  564:  "Everyone  has 
a  right  to  enjoy  the  fruits  and  adrantages 
of  his  own  enterprise,  industry,  skill,  and 
credit.  He  haa  no  right  to  be  protected 
against  competition,  but  he  has  a  right  to 
be  free  from  malicious  and  wanton  interfer- 
ence, disturbance,  or  annoyance.  If  disturb- 
ance or  loss  come  as  a  result  of  competition, 
or  the  exercise  of  like  rights  by  others,  it 
18  damnum  absque  injuria,  unless  some  su- 
perior right  by  contract  or  otherwise  is  in- 
terfered with.  But,  if  it  come  from  the 
merely  wanton  or  malicious  acts  of  others, 
without  the  justification  of  competition  or 


the  service  of  any  interest  or  lawful  pur- 
pose, it  then  stands  upon  a  different  foot- 
ing, and  falls  within  the  principle  of  the 
authorities  first  referred  to," 

The  proposition  is  sustained  by  respect- 
able authority;  it  is  just  and  I  believe  it  is 
sound,  that  an  action  will  lie  for  depriv- 
ing a  man  of  custom  (that  is,  of  possible 
contracts),  when  the  result  is  effected  by 
persuasion  as  well  as  when  it  is  accom- 
plished by  fraud  or  force,  if  the  harm  is  in- 
flicted without  justifiable  cause,  such  as 
competition  in  trade.  Walker  v.  Cronin, 
107  Mass.  555,  565;  Morasse  v.  Brochu,  151 
Mass.  667,  8  L.  R.  A.  524,  25  N.  E.  74; 
Hartnett  v.  Plumbers*  Supply  Asso.  169 
Mass.  229,  235,  38  L.  R.  A.  194,  47  N.  E. 
1002;  Delzv.Winfree,  80  Tex.  400,  405,  16 S. 


his  business,  and  have  done  acts  producing  that 
effect,  he  shows  temporal  damage  and  a  cause  of 
action,  unless  the  facts  disclose,  or  the  de- 
fendants prove,  some  ground  of  excuse  or  Justi- 
fication. In  the  same  case  Field,  Ch.  J.,  who 
concurred  with  Holmes,  J.,  as  to  the  form  and 
character  of  the  injunction  order,  said :  "Wheth- 
er to  persuade  a  person  who  Is  free  to  choose  his 
employment  not  to  enter  into  the  employment 
of  another  person  gives  a  cause  of  action  to 
such  other  person,  by  some  courts  has  been  said 
to  depend  upon  the  question  of  actual  malice, 
and.  in  considering  this  question  of  malice,  it  is 
said  that  it  is  important  to  determine  whether 
the  defendant  has  any  lawful  interest  of  his  own 
in  preventing  the  employment,  such  as  that  of 
competition  in  business."  The  same  Judge  also 
said  that  "what  constitutes  Justifiable  cause 
remains  in  some  respects  undetermined."  And 
this  would  seem  to  be  tbe  solution  of,  or  reason 
for.  the  apparent  different  decisions  in  the  note. 

And  it  would  also  appear  to  be  tbe  view  taken 
by  the  majority  of  the  New  York  court  of  ap- 
peals In  National  Protective  Asso.  v.  Gumming, 
170  X.  Y.  315,  68  L.  R.  A.  135,  63  N.  B.  369.  in 
holding  that  an  action  could  not  be  maintained 
against  an  association  and  its  representative, 
whose  duty,  under  the  rules  of  tbe  association, 
is  to  see,  among  otber  things,  that  "no  member 
works  with  nonunion  men,"  by  an  officer  of  an- 
other association  to  enjoin  and  restrain  the  de- 
fendants from  interfering  with  tbe  work,  busi- 
ness, or  employment  of  the  plaintiff  associa- 
tion, or  any  of  its  members,  or  from  coercing,  or 
obtaining  by  commands,  threats,  strikes,  or  oth- 
erwise, the  dismissal  or  discbarge  by  an  employ- 
er of  the  plaintiff  or  any  of  the  members  of  the 
plaintiff  association,  where,  from  the  facts  in 
the  case,  it  appeared  that  the  members  of  the 
defendant  association  and  the  defendant,  its 
representative,  notified  the  employer  of  members 
of  both  associations  that  all  members  belong- 
ing to  union  labor  organizations  in  his  employ 
wonld  strike  and  leave  his  employment  unless 
he  dismissed  and  discharged  the  plaintiff  and 
other  members  of  the  plaintiff  association  from 
employment,  whereby  the  said  employer  was  in- 
duced to,  and  actually  did,  dismiss  and  dis- 
charge members  of  the  plaintiff  association  to 
their  damage. 

This  was  held  in  affirming  a  Judgment  of  the 
appellate  division  of  the  supreme  court  in  the 
same  case,  reversing  a  decision  of  the  special 
term.  In  the  supreme  court  (63  App.  Div.  227, 
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65  N.  Y.  Supp.  946)  the  Judge  delivering  the 
opinion  stated  that  the  case  was  brought  direct- 
ly within  the  principle  laid  down  in  Allen  v. 
Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B.  N*.  S.  119, 
77  L.  T.  N.  S.  717,  46  Week.  Rep.  258,  infra,  IV. 
b.  The  Judge  who  delivered  the  prevailing 
opinion  in  the  court  of  appeals,  while  declining 
to  discuss  authorities,  because,  as  he  said.  It 
seemed  unnecessary,  used  the  following  lan- 
gukge :  "But  it  seems  not  out  of  place  to  sug- 
gest that  the  decisions  of  the  English  courts 
upon  questions  affecting  the  rights  of  workmen 
ought  at  least,  to  be  received  with  caution.  In 
view  of  the  fact  that  the  later  ones  are 
largely  supported  by  early  precedents  which 
were  entirely  consistent  with  the  policy  of  the 
statute  law  of  England,  but  are  hostile,  not 
only  to  the  statute  law  of  this  country,  but  to 
the  spirit  of  our  institutions."  Three  of  the 
seven  Judges  dissented,  and  were  for  a  rever- 
sal. 

There  seems  to  have  been  no  question  as  to 
the  facts  in  the  case,  and  the  Judges  who 
wrote  the  prevailing  and  dissenting  opinions 
agreed,  substantially,  as  to  the  general  rules  of 
law  applicable  therein ;  the  difference  between 
tbe  majority  and  the  dissenting  Judges  seeming 
to  lie  in  their  several  and  different  conclusions 
as  to  whether  the  defendants  had  Justifiable 
cause  for  their  action,  thereby  illustrating  the 
truth  of  what  was  said  by  Chief  Justice  F\e]d 
in  Vegelahn  v.  Guntner,  167  Mass.  92,  35  lu 
R.  A.  722,  44  N.  E.  1077,  supra,  that  "what 
constitutes  Justifiable  cause  remains  in  some 
respects  undetermined."  The  Judge  who  wrote 
the  dissenting  opinion  laid  down  the  following 
general  rules,  which  the  Judge  who  wrote  the 
prevailing  opinion  quoted  and  approved  :  "It 
is  not  the  duty  of  one  man  to  work  for  another 
unless  he  has  agreed  to,  and,  if  he  has  so 
agreed,  but  for  no  fixed  period,  either  may  end 
the  contract  whenever  he  chooses.  The  one  may 
work,  or  refuse  to  work,  at  will,  and  the  other 
may  hire  or  discharge  at  will.  The  terms  of 
employment  are  subject  to  mutual  agreement, 
without  let  or  hindrance  from  anyone.  If  the 
terms  do  not  suit,  or  the  employer  does  not 
please,  the  right  to  quit  is  absolute,  and  no 
one  may  demand  a  reason  therefor.  Whatever 
one  man  may  do  alone,  he  may  do  in  combina- 
tion with  others,  provided  they  have  no  unlawful 
object  in  view.  Mere  numbers  do  not  ordinarily 
affect  the  quality  of  the  act.  Worklngmen  have 
the  right   to  organize  for   the  purpose  of  se- 
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W.  Ill;  Doremus  v.  llennessy,  62  111.  App. 
391,  403;  Xmi  Horn  v.  Van  Horn,  52  N.  J. 
L.  284,  10  L.  R.  A.  184,  20  Atl.  485;  Tem- 
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Under  the  legal  principles  to  which  ref- 
erence has  been  made,  and  under  the  au- 
thorities which  have  been,  cited,  the  peti- 
tion in  tliis  case  states  a  good  cause  of  ac- 
tion for  interference  with  and  injury  to 
the  business  of  the  plaintiff  by  prevent- 
ing it  from  obtaining  custom  it  would  oth- 
erwise have  obtained,  without  any  justifi- 
able cause  or  excuse;  and,  for  this  reason 
the  demurrer  should  have  been  overruled, 
and  the  case  sent  to  trial. 

There  is  another  reason  why  the  judg- 
ment below  should  be  reversed.     It  is  that 


the  petition  sufliciently  states  a  cause  of 
action  for  maliciously  interfering  with  con- 
tracts between  jobbers  in  St.  Louis  and  the 
plaintiflf,  and  inducing  the  former  to  break 
their  contracts  to  the  injury  of  the  latter. 
The  petition  alleges  that  the  defendants 
were  jobbers  in  the  city  of  St.  Louis,  that 
they  issued  the  circular,  that  its  effect  was 
'*to  thereby  cause  the  said  other  jobbers  in 
St.  Louis  to  either  cancel  their  orders,  or 
portions  thereof,  so  as  aforesaid  given  to 
the  said  plaintiff  for  such  goods,  or,  as  an  al- 
ternative, to  compel  the  plaintiff  to  relabel 
the  goods,  and  to  give  a  rebate  on  the  price  in 
order  that  said  jobbers  might  meet  the 
prices  so  offered  by  the  circular  of  said  de- 
fendant corporation,  and  to  thereby  break 
up,  injure,  and  destroy  the  sales  and  trade 


curing  higher  wages,  shorter  hours  of  labor,  or 
ImproviDg  their  relations  with  their  employers. 
They  have  the  right  to  strike, — that  is,  to  cease 
working  In  a  body  by  prearrangement  until  a 
grievance  is  redressed, — provided  the  object  is, 
not  to  gratify  malice  or  inflict  injury  upon  oth- 
ers,— but  to  secure  better  terms  of  employment 
for  themselves.  A  peaceable  and  orderly  strike, 
not  to  harm  others,  but  to  Improve  their  own 
condition,  is  not  a  violation  of  law."  In  the*ap- 
plicatlon  of  these  rules  to  the  conceded  facts  in 
the  case,  the  Judge  writing  the  prevailing  opin- 
ion said  :  "There  is  no  pretense  that  the  de- 
fendant associations,  or  their  walking  delegates, 
had  any  other  motive  than  one  which  the  law 
Justifies,  of  attempting  to  benefit  their  mem- 
bers by  securing  their  employment.  Nowhere 
throughout  that  finding  will  be  found  even  a 
hint  that  a  strike  was  ordered,  or  a  notification 
given  of  the  intention  to  order  a  strike,  for 
the  purpose  of  accomplishing  any  other  result 
than  that  of  securing  the  discharge  of  the 
members  of  the  plaintiff  association  and  the 
substitution  of  members  of  the  defendant  asso- 
ciation in  their  place.  ,  .  .  It  Is  only  where 
the  sole  purpose  Is  to  do  Injury  to  another,  of 
the  act  is  prompted  by  malice,  that  it  is  Insist- 
ed that  the  act  becomes  Illegal.  No  such  motive 
is  alleged  in  that  finding.  It  is  not  hinted  at 
On  the  contrary,  the  motive  which  always  under- 
lies competition  is  asserted  to  have  been  the  an- 
imating on«k"  On  the  other  hand,  the  Judge 
who  delivered  the  dissenting  opinion  said  :  "A 
combination  of  workmen  to  secure  a  lawful  ben- 
efit to  themselves  should  be  distinguished  from 
one  to  injure  other  workmen  in  their  trade.  Here 
we  have  a  conspiracy  to  injure  the  plaintiffs  in 
their  business,  as  distinguished  from  a  legiti- 
mate advancement  of  the  defendants'  own  inter- 
ests. ...  By  threatening  to  call  a  general 
strike  of  the  related  trades,  the  defendants 
forced  the  contractor  to  discharge  competent 
workmen  who  wanted  to  work  for  him,  and 
whom  he  wished  to  keep  in  his  employment.  They 
conspired  to  do  harm  to  the  contractor  In  or- 
der to  compel  him  to  do  harm  to  the  plaintiffs, 
and  their  acts  In  execution  of  the  conspiracy 
caused  substantial  damage  to  the  members  of 
the  plaintiff  corporation.  While  no  physical  force 
was  used,  the  practical  effect  was  that  mem- 
bers of  one  labor  organization  drove  the  mem- 
bers of  another  labor  organization  out  of  busi- 
ness, and  deprived  them  of  the  right  to  lalwr 
at  their  chosen  vocation.'*  As  sustaining  his  po- 
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sition,  he  cited  and  quoted  from  Qulnn  v.  Leath- 
em  [1901]  A.  C.  495,  70  L.  J.  P.  C.  N.  S.  76,  85 
L.  T.  N.  S.  289,  50  Week.  Rep.  139,  65  J.  P. 
708,  supra,  and  claimed  that  the  cases  were 
substantially  identical,  and  stated  that  in  that 
case  Allen  v.  Flood  [1898]  A.  C.  1,  67  L.  J.  Q. 
B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week.  Rep. 
258,  infra,  IV.  b,  upon  which  the  appellate  di- 
vision relied  in  rendering  Its  Judgment,  was 
carefully  limited  and  explained,  if  not  virtually 
overruled. 

This  last  statement  would  seem  to  Infer  that 
there  might  be  a  question  whether  the  decision 
In  Qulnn  v.  Leathem  did  not  virtually  overrule 
Allen  V.  Flood.  But  when  it  is  considered,  aa 
has  been  heretofore  stated,  that  the  principal 
proposition  laid  down  in  Allen  v.  Flood;  rU., 
that  the  exercise  of  an  absolutely  legal  right 
cannot  be  treated  as  wrongful  and  actionable 
merely  because  a  nialicious  intention  prompted 
such  exercise, — was  acquiesced  in  by  each  and 
all  of  the  law  lords  who  wrote  In  Qulnn  t. 
Leathem, — with  the  possible  exception  of  the 
lord  chancellor, — one  of  whom,  who  took  no 
part  In  Allen  v.  Flood,  stating  that  that  prop- 
osition was  established  as  clear  law  by  the 
House  of  Lords  In  Bradford  v.  Pickles  [1895] 
A.  C.  587,  64  L.  J.  Ch.  N.  S.  759,  73  U  T.  N.  S. 
353,  supra.  III.  c,  2, — such  inference  would  ap- 
pear not  to  be  warranted. 

A  further  comparison  of  the  two  cases  (Allen 
V.  Flood  and  Qulnn  v.  Leathem)  appears  In 
connection  with  Allen  v.  Flood,  infra,  IV.  b. 

In  Plant  v.  Woods,  176  Mass.  492,  31  L.  B. 
A.  339,  57  N.  E.  1011,  the  Judge  who  wrote  the 
prevailing  opinion,  in  commenting  upon  the  then 
recent  case  of  Allen  v.  Flood  [1898]  A.  C.  1.  67 
L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717.  4« 
Week.  Rep.  208,  infra,  IV.  b,  said  that,  if  the 
meaning  of  the  headnote  In  that  case,  and  of 
similar  expressions.  Is,  that,  where  a  person  has 
the  lawful  right  to  do  a  thing  Irrespective  of  his 
motive,  his  motive  Is  immaterial,  the  proposition 
is  a  mere  truism.  That  if,  however,  the  mean- 
ing is  that,  where  a  person,  if  actuated  by  one 
kind  of  a  motive,  has  a  lawful  right  to  do  a 
thing,  the  act  is  lawful  when  done  under  any 
conceivable  motive,  or  that  an  act  lawful  under 
one  set  of  circumstances  is  therefore  lawful  un- 
der every  conceivable  set  of  circumstances,  the 
proposition  did  not  commend  Itself  to  the  court 
here  as  either  logically  or  legally  accurate. 
That.  In  so  far  as  a  right  is  lawful,  it  la  law- 
ful, and  in  many  cases  the  right  is  so  far  abso- 
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of  the  said  plaintiff  in  the  market  of  St. 
Louis  and  the  country  tributary  thereto." 
Here  is  a  plain  allegation  that  contracts  had 
been  made  for  the  sale  of  these  goods  to  the 
other  jobbers  in  St.  Louis,  and  that  the  acts 
of  the  defendant  corporation  induced  them 
to  break  their  contracts,  or  to  compel  the 
plaintiff  to  lose  a  portion  of  the  price  agreed 
upon  therein  as  a  condition  of  their  per- 
formance. Whenever  one  maliciously  inter- 
feres in  a  contract  between  two  parties,  and 
induces  one  of  them  to  break  the  contract 
to  the  injury  of  the  other,  the  injured  party 
may  maintain  an  action  against  the  wrong- 
doer for  his  damages.  Angle  v.  Chicago,  8t. 
P.  M.  d  O.  R.  Co.  151  U.  S.  1,  13,  38  L.  ed. 
55,  62,  14  Sup.  Ct.  Ptep.  240;  Lumley  v.  Oye, 


2  El.  &  Bl.  210;  Boicen  v.  Ball,  L.  R.  6  Q.  B. 
Div.  333,  337;  Oreen  v.  Button,  2  Cromp.  M. 
&  R.  707;  Walker  v.  Cronin,  107  Mass.  555; 
Benton  v.  Pratt,  2  Wend.  38§,  20  Am.  Dec. 
623 ;  Rice  v.  Manley,  66  N.  Y.  82,  23  Am. 
Rep.  30;  Jones  v.  Stanly,  76  N.  C.  355,  356; 
Tasker  v.  Stanley,  153  Mass.  148,  10  L.  R. 
A.  468,  26  X.  E.  417;  Russell, 

62  L.  J.  Q.  3.  N.  S.  412,  419.  For  the  rea- 
sons which  have  now  been  briefly  stated,  the 
judgment  below  should,  in  my  opinion,  be 
reversed,  and  the  defendants  should  be  re- 
quired to  answer  the  petition. 

Petition  for  certiorari  to  remove  case  to 
the  Supreme  Court  of  the  United  States  de- 
nied April  15,  1901. 


lute  as  to  be  lawful  whatever  may  be  the  mo- 
tive of  the  actor,  as  where  one  digs  upon  his 
own  land  for  water,  or  makes  a  written  lease  of 
his  land  for  the  purpose  of  terminating  a  tenan- 
cy at  will ;  but  In  many  cases  the  lawfulness  of 
an  act  which  causes  damage  to  another  may  de- 
pend upon  whether  the  act  Is  for  justifiable 
■cause,  and  this  Justltication  may  be  found  some- 
times in  the  circumstances  under  which  it  is 
done,  irrespective  of  motive,  sometimes  in  the 
motive  alone,  and  sometimes  in  the  circum- 
stances and  motive  combined.  Holmes,  J.,  said 
that  his  personal  opinion  (as  stated  in  Vege- 
lahn  V.  Guntner,  167  Mass,  92,  35  L.  R.  A.  722, 
44  N.  E.  1077,  supra)  had  not  been  weakened 
by  the  substantial  agreement  with  the  views  to 
be  found  in  the  Judgments  of  the  majority  of  the 
House  of  Lords  in  Allen  v.  Flood,  infra.  IV.  b. 

Toledo,  A.  A.  k  N.  M.  R.  Co.  v.  Pennsylvania 
Co.  19  L.  R.  A.  387,  5  Inters.  Com. 
Rep.  522,  54  Fed.  730,  was  a  motion 
for  a  temporary'  injunction  to  compel  the 
defend.nnt  railroads  to  receive  the  freight 
of  the  plaintiff,  and  to  compel  the  defendant, 
who  was  chief  of  the  Brotherhood  of  Locomotive 
Engineers,  to  rescind  his  action  putting  in  mo- 
tion a  contingent  order  of  the  brotherhood,  the 
effect  of  which  was  *to  interdict  the  handling  of 
plaintiff's  freight.  In  granting  the  injunction 
as  to  both,  the  court  said,  among  other  things : 
"But  it  is  said  that  it  cannot  be  unlawful  for 
an  employee  either  to  threaten  to  quit,  or  actual- 
ly to  quit,  the  service  when  not  in  violation  of 
his  contract,  because  a  man  has  the  inalienable 
right  to  bestow  his  labor  where  he  will,  and  to 
withhold  hl&  labor  as  he  will.  Generally  speak- 
ing, this  is  true,  but  not  absolutely.  If  he  uses 
the  benefit  which  his  labor  is  or  will  be  to  an- 
other by  threatening  to  withhold  it,  or  agreeing 
to  bestow  It,  or  by  actually  withholding  It  or  be- 
stowing it,  for  the  purpose  of  inducing,  pro- 
curing, or  compelling  that  other  to  commit  an 
unlawful  or  criminal  act,  the  withholding  or 
bestowing  of  his  labor  for  such  a  purpose  is 
Itself  an  unlawful  and  criminal  act."  In  this 
case  it  was  held  that  this  was  the  difference  be- 
tween the  act  of  the  employees  of  the  com- 
plainant company  in  combining  to  withhold  the 
benefit  of  their  labor  from  it,  and  the  act  of  the 
employees  of  the  defendant  companies  in  com- 
bining to  withhold  their  labor  from  them ;  that 
is,  the  difTerence  between  the  strike  and  the 
boycott.  The  court  probably  meant  to  say,  and 
perhaps  did  (but  if  it  did  it  took  a  roundabout 
way  to  do  it),  that  the  difference  in  the  with- 
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holding  of  labor  by  the  employees  of  the  com- 
plainant company  and  that  of  the  defendant 
company  was,  that  the  former  simply  withheld 
their  labor  generally, — in  other  words,  com- 
bined to  engage  in  a  strike :  while  the  employees 
of  the  latter  did  not  strike,  as  they  had  a  law- 
ful right  to  do,  but  simply  refused  employment 
so  far  as  It  consisted  in  handling  the  freight  of 
the  complainant  company.  The  court  In  this 
case  said,  further,  that  ordinarily  the  only  dif- 
ference between  the  civil  liability  for  acts  in 
pursuance  of  the  conspiracy  and  for  the  acts 
of  the  same  character  done  by  a  single  person 
is  in  the  greater  probability  that  such  acts, 
when  done  by  many  in  a  combination,  will  cause 
the  injury.  The  value  of  the  case  as  an  author- 
ity, liKe  most  of  the  cases,  both  English  and 
American,  involving  the  rights  and  liabilities 
of  trade  unions,  so  called,  is  lessened  by  the 
fact  that  the  result  was  rendered  necessary  in 
order  to  carry  out  and  enforce  a  statute. 

See  discussion  of  the  same  proposition  in  con- 
nection with  Quinn  v.  Leathem  [1901]  A.  C. 
495,  70  L.  J.  P.  C.  N.  S.  76,  85  L.  T.  N.  S.  289, 
50  Week.  Rep.  139,  65  J.  P.  708;  Vegelahn  v. 
Guntner,  167  Mass.  92,  35  L.  R.  A.  722,  44  N. 
E.  1077 ;  National  Protective  Asso.  v.  Cumming, 
170  N.  y.  315,  58  L.  R.  A.  135,  63  N.  B.  369,  su- 
pra, and  Allen  v.  Flood  [1898]  A.  C.  1,  67  L.  J. 
Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Week.  Rep. 
258,  infra,  IV.  b. 

Where  a  merchant  tailor  has  a  large  number 
of  Journeymen  working  for  him  by  the  piece, 
making  up  garments  for  his  customers  out  of 
material  furnished  by  him  for  that  purpose,  and, 
by  a  preconcerted  arrangement  among  them- 
selves, the  journeymen.  Instead  of  finishing  the 
work  and  thus  enabling  him  to  keep  his  engage- 
ments with  his  customers,  all  return  the  gar- 
ments in  an  unfinished  state,  an  action  on  the 
case  for  conspiracy  and  damage  will  lie  in  favor 
of  the  employer  against  the  Journeymen.  Maps- 
trick  V.  Ramge,  9  Neb.  390,  31  Am.  Rep.  415,  2 
N.  W.  739. 

A  conspiracy  against  a  mechanic  who  is  un- 
der the  necessity  of  employing  workmen  in  order 
to  carry  on  his  business,  to  obtain  a  sum  of 
money  from  him  which  he  is  under  no  legal  lia- 
bility to  pay,  by  inducing  his  workmen  to  leave 
him.  and  by  deterring  others  from  entering  into 
his  employment,  or  by  threatening  to  do  this,  so 
that  he  is  induced  to  pay  the  money  demanded, 
under  a  reasonable  apprehension  that  he  cannot 
carry  on  his  business  without  yielding  to  the 
Illegal  demand.  1.  an  llle^l.^lf^  go(^^yQ|«j,g 
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STATE  of  Wisconsin  ex  rel,  George  BUR- 
NER, Sheriff,  etc.,  Plff,  in  Err., 

V, 

Albert  HUEGIN. 


SAME,  Plff,  in  Err^ 
Andrew  J.  AIKENS. 


SAME,  Plff,  in  Err. 

V. 

Melvin  A.  HOYT. 
(110  Wis.  189.) 

*1.    Upon  <he  revle^r  in  this  court  of  a 
caae  upon  Appeal  or  Ywrit  of  error,  a 

proper  party  to  such  appeal  or  writ  is  en- 
titled to  be  heard  by  counsel  regardless  of 
whether  that  will,  for  the  time  being,  recos- 

*Hcadnotes  by  Mabshall,  J. 


nize  him  as  harlng  a  status  which  is  one  of 
the  very  matters  to  be  decided  on  such  re- 
view. 

2.  If,  In  a  habeas  corpns  anlt  aaralnat  m 
•herlflr,  he  is  required  to  restore  his  pris- 
oner to  liberty,  he  is  a  party  aggrieved  within 
the  rule  that  only  such  a  party  is  entitled 
to  be  heard  on  appeal  or  review  on  writ  of  er- 
ror. 

8.  The  BtatntorT  and  Judicial  policy 
which  preclndes  a  private  attorney 
from  appearlnflT  for  the  state  in  a  crim- 
inal case  in  a  trial  or  appellate  court,  ercept 
by  a  special  appointment  for  that  purpose, 
does  not  apply  to  habeas  corpus  proceedings. 

4.  IVhlle  an  attorney  cannot  appear  on 
the  side  of  the  state  in  a  habeas  corpus 
suit  at  public  expense,  he  may  appear  by  re- 
quest of  the  proper  officer  at  private  expense, 
to  represent  the  interests  of  the  state,  and 
he  may  appear  regardless  of  such  consent  to 
represent  the  person  charged  with  the  wrong. 

6.    Regardless  of  what  a  haheas  corpus 


conspiracy,  the  acts  done  under  it  are  illegal, 
and  the  money  thus  obtained  may  be  recovered 
back ;  and.  if  the  party  succeeds  in  Injuring  his 
business  he  is  liable  to  pay  all  the  damage  thus 
done  to  him.  Carew  v.  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  287.  In  this  case  the  defendant 
had,  for  a  pretended  grievance,  caused  a  fine  to 
be  levied  upon  plaintiff  by  a  trades  association, 
and  threatened  him,  unless  he  paid  the  fine,  to 
cause  his  workmen  to  leave  his  service,  land  did 
cause  a  number  of  them  to  leave,  and  further 
threatened  him  that  he  would,  by  power  of  the 
association,  prevent  him  from  obtaining  suita- 
ble workmen  for  carrying  on  his  business,  and 
did  so  prevent  him  until  he  paid  the  fine.  The 
court  cited  and  approved  all  the  English  and 
American  cases  from  Keeble  v.  Hickeringill,  11* 
East,  574,  note,  11  Revised  Rep.  273,  note,  11 
Mod.  74,  8upra,  III.  d,  the  wild-fowl  case,  down, 
holding  that  an  action  is  maintainable  against  a 
person  for  doing  an  act  with  malice  which  other- 
wise would  not  be  actionable,  and  also  those 
cases  which  seem  to  hold  that  an  act  which 
would  not  furnish  a  cause  of  action  if  done  by 
an  individual,  may  furnish  one  when  done  by 
several  In  combination. 

An  action  for  damages  will  He  In  favor  of  a 
steamboat  company  against  the  individual  mem- 
bers of  a  union  who,  not  being  in  the  employ  of 
the  company  and  without  any  legal  Justification, 
procured  the  workmen  of  the  company  in  vari- 
ous parts  to  quit  work  In  a  body,  for  the  pur- 
pose of  inflicting  Injury  and  damage  upon  the 
company  until  it  should  accede  to  the  defend- 
ant's demands.  Such  procurement  of  workmen 
to  quit  work,  being  designed  to  Inflict  injury  on 
the  company,  and  not  being  Justifled,  constitutes 
in  law  a  malicious  and  illegal  interference  with 
the  plaintiff's  business,  which  is  actionable.  Old 
Dominion  S.  S.  Co.  v.  McKenna,  30  Fed.  48. 

Where  a  declaration  alleges  that  the  plaintiff 
and  another  were  partners,  and  the  defendant 
covenanted  with  them  to  furnish  them  with 
money  to  be  used  as  capital  In  their  partnership 
business  ;  and  did  so  furnish  money  for  a  certain 
time,  and  afterwards,  maliciously  intending  and 
contriving  to  injure  and  ruin  the  plaintiff,  and 
confederating  and  conspiring  with  his  said  part- 
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ner  to  injure  and  ruin  the  plaintiff  In  his  said 
business,  and  to  break  up  said  partnership,  re- 
fused any  longer  to  furnish  capital,  according 
to  his  covenants,  and  brought  a  suit  against 
said  partners  to  recover  the  money  furnished  to 
them  by  him,  and  recovered  Judgment  against 
them  ;  took  out  execution,  and  caused  their  stock 
in  trade  to  be  sold  on  said  execution  at  a  great 
sacrifice,  to  pay  the  same ;  and  that  plaint iff^s 
said  partner,  in  pursuance  of  said  conspiracy, 
had  refused  to  Join  with  the  plaintiff  in  a  suit 
against  the  defendant  for  a  breach  of  said  cov- 
enant,— the  plaintiff,  In  order  to  maintain  his 
action,  must  prove,  not  only  that  the  defendant 
had  broken  his  covenant,  but  that  he  did  so  with 
the  intent  and  pursuant  to  the  confederacy  as 
set  forth  In  the  declaration.  Talbot  v.  Cains, 
5  Met.  520. 

In  Boutwell  v.  Marr,  71  Vt  1,  43  L.  R.  A.  803. 
42  Atl.  607,  where  the  members  of  a  local,  and 
also  a  general,  association  combined  and  refused 
to  do  business  with,  or  to  sell  to,  plaintiff,  unless 
he  would  Join  the  local  association,  whereby  the 
plaintiff's  business  was  ruined,  such  conduct 
was  held  to  be  actionable.  The  court,  in  giving 
its  reasons  for  so  holding,  stated  that,  if  it  be 
true,  as  a  general  proposition,  that  several  may 
lawfully  unite  In  doing,  to  another's  injury, 
even  for  the  accomplishment  of  an  unlawful  pur- 
pose, whatever  each  has  a  right  to  do  individ- 
ually, it  by  no  means  follows  that  the  combina- 
tion may  not  be  so  brought  about  as  to  make 
its  united  action  an  unlawful  means.  That  it 
might  be  that,  if  persons  acting  independently 
of  any  organization,  and  moved  solely  by  sim- 
ilarity of  interest  and  views,  unite  in  with- 
drawing their  patronage,  the  effect  upon  the  per- 
son's business  from  which  such  patronage  is 
withdrawn  would  be  the  same,  and  yet  the  per- 
sons so  acting  incur  no  liability  ;  but  in  such 
case  the  united  action  would  result  from,  the 
free  exercise  of  individual  choice.  Everyone 
engaged  in  business  is  liable  to  have  it  injured 
or  destroyed  by  the  action  of  those  upon  whom 
he  depends  for  patronage.  But  when  those 
upon  whom  he  depends  as  patrons  act  as  indi- 
viduals he  has  a  measure  of  security  in  the  prob- 
ability that  different  preferences  will  be  shown 
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proc««dlBflr  slioiild  be  cnlled  under  the 
Code,  which  divides  all  Judicial  proceedings 
into  actions  and  special  proceedings,  it  is 
to  all  intents  and  purposes  a  civil  suit — a  pro- 
ceeding in  the  nature  of  a  civil  action — in 
which  the  party  seeking  to  establish  his  right 
to  personal  liberty  is  plaintiff  within  the 
meaning  of  {  2601,  Rev.  Stat.  1898,  regard- 
less of  the  name  by  which  such  a  party  is 
commonly  known,  and  the  person  charged 
with  the  wrong  is  an  adverse  party,  to  all  in- 
tents and  purposes  a  defendant,  regardless  of 
the  name  by  which  such  a  person  is  commonly 
known  in  such  a  proceeding. 

^.  An  order  or  Jadfrment  In  a  habeas 
eorpna  sntt  Is  rea  Jndlcatn  as  to  the  per- 
son charged  with  unlawfully  restraining  an- 
other of  his  liberty,  till  reversed  in  some 
proper  proceeding. 

T.  A  necessnrjr  party  to  a  Judicial  pro- 
eeedlngr  as  a  representative  of  public  au- 
thority, having  no  interest  In  the  litigation 
except  to  vindicate  such  authority,  is  a  party 
in  interest,  and  may  be  a  party  aggrieved 
within  the  meaning  of  the  appeal  statute  and 
the  practice  on  review  on  writs  of  error. 

8.    A  warrant  of  commitment  for  trial 


ipvblcb  states  the  offense  charflred  with 
convenient  certainty  is  sufficient  if  good  in 
all  other  respects. 
O.  The  formal  lanflruagre,  ^asalnst  the 
peace  and  difrnItT  of  the  state,  of  Wis- 
consin and  the  statutes  in  such  case  made 
and  provided,"  or  equivalent  formal  words,  is 
unnecessary  to  either  a  criminal  complaint  or 
warrant  of  commitment  for  trial. 

10.  The  rnle  of  convenient  certainty  as 
to  describlnflT  the  offense  in  a  warrant 
of  commitment  does  not  require  the  facts  to 
be  stated  in  detail.  A  statement  thereof  ac- 
cording to  their  legal  effect  is  sufficient. 

11.  The  description  of  an  offense  in  a 
warrant  of  commltntent  by  its  gen- 
eric name,  If  it  has  one,  whether  the  offense 
be  statutory  or  one  known  to  the  common 
law,  states  by  reasonable  inference  all  the 
facts  requisite  to  such  offense. 

12.  The  statutory  form  for  a  commit- 
ment found  in  |  4774,  Rev.  Stat.  1898,  is 
satisfied  by  the  use  of  language  including  all 
material  elements,  though  such  language  de- 
parts  from  the  particular  wording  of  the 
form. 


by  persons  left  to  their  own  choice ;  and,  if  some 
who  desire  to  Injure  his  business  secure  the  co- 
operation of  others  by  unlawful  means,  the  law 
gives  him  a  remedy. 

A  person  has  an  absolute  right  to  refuse  to 
have  business  relations  with  any  persons  whom- 
soever, whether  the  refusal  is  based  upon  rea- 
son, or  is  the  result  of  whim,  caprice,  prejudice, 
or  malice,  and  there  is  no  law  which  forces  a 
m&n  to  part  with  his  title  to  his  property ;  but 
such  privilege  must  be  limited  to  the  individual 
action  of  the  party  who  asserts  the  right.  It 
is  not  equally  true  that  one  person  may,  from 
such  motive,  influence  another  person  to  do  the 
same  thing.  And  a  petition  which  alleges  that 
the  defendants,  members  of  two  different  firms 
engaged  in  buying  live  animals  fit  to  be  slaugh- 
tered and  sold  as  fresh  butcher's  meat,  and  in 
slaughtering  the  same,  did  combine,  confederate, 
and  conspire  with  each  other  and  with  a  butcher 
not  to  sell  the  petitioner,  for  cash,  live  animals 
or  slaughtered  meat  for  the  prosecution  of  his 
business,  and  that,  in  pursuance  of  such  com- 
bination, they  did  refuse  to  sell,  on  being  offered 
their  own  price  in  money,  and  that  all  this  was 
done  maliciously ;  by  reason  of  which  unlawful 
combination  and  malicious  Interference  the  pe- 
titioner was  compelled  to  close  his  business  and 
has  been  damaged, — states  a  good  cause  of  ac- 
tion. Delz  V.  Wlnfree,  80  Tex.  400,  16  S.  W. 
111. 

The  case  was  afterwards  tried  upon  the  issues 
made  by  the  answers  of  the  defendants  denying 
the  allegations  of  the  petition  and  averring,  fur- 
ther, that  the  plaintiff  was  Indebted  to  them, 
and  they  refused  to  sell  him  because  they  deemed 
it  prudent  for  them  to  have  no  further  dealings 
with  him  untill  he  had  paid  them  what  was  due 
them,  which  he  refused  to  do  ;  and  upon  the  trial 
there  was  a  verdict  and  Judgment  for  the  de- 
fendants. Upon  appeal  from  an  order  refusing 
to  grant  a  new  trial,  the  order  was  affirmed,  the 
court  holding  that,  if  the  defendants,  who  were 
wholesale  butchers,  in  order  to  compel  dis- 
honest and  insolvent  customers  to  pay  their 
debts  to  them,  and  to  protect  themselves  against 
such,  and  for  the  purpose  of  otherwise  asslst- 
each  other  In  the  conduct  of  their  business,  had 
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agreed  among  themselves  that  each,  at  the  re- 
quest  of  the  other,  would  refuse  to  deal  with  such 
customer,  the  latter  would  have  no  cause  of  ac- 
tion. 6  Ter.  Civ.  App.  11,  25  S.  W.  50.  The 
court  stated  that  the  supreme  court  had  held 
in  the  same  case,  in  overruling  the  demurrer, 
"that,  if  to  serve  some  legitimate  right  or  in- 
terest of  his  own,  one  does  acts  himself,  or  in- 
duces others  to  do  them,  which  injuriously  af- 
fect a  third  party,  such  acts  give  no  cause  of 
action  to  the  person  injured,  unless  they  violate 
some  definite  legal  right  of  his." 

From  the  last  two  decisions  it  would  appear 
that  the  sum  of  their  reasoning  is  that,  in  the 
doing,  by  a  person,  of  what  he  has  a  right  to 
do,  and  in  order  to  serve  a  legitimate  purpose 
or  intent  of  his  own,  he  cannot  be  made  liable 
to  an  action,  even  though  the  Injury  result  to 
another ;  and  further,  that  his  motive  in  doing 
such  act  is  not  to  be  inquired  of  or  considered ; 
and  that,  this  being  so,  he  may  induce  others 
to  Join  him  in  such  acts,  or  such  others  may 
combine  with  him  for  a  legitimate  object  having 
a  similar  interest  or  purpose  to  them,  and  for 
such  combined  action  he,  or  they,  will  not  be 
liable  to  a  person  Injured  by  the  acts  of  the 
persons  so  combining ;  but,  where  several  per- 
sons combine  for  the  malicious  purpose  of  in- 
juring another  in  his  business  or  occupation 
solely  with  the  motive  of  causing  him  injury, 
and  without  any  legitimate  benefit  or  interest 
for  themselves,  and,  in  furtherance  of  such  con- 
spiracy, commit  acts  tending  to  Injure  him  In 
his  business,  they  are  liable  to  him  in  an  action 
therefor. 

See  discussion  of  the  subject  in  connection 
with  Quinn  v.  Leathem  [19011  A.  C.  495.  70  L. 
,T.  P.  C.  N.  S.  76,  85  L.  T.  N.  S.  289,  50  Week. 
Rep.  139,  65  J.  P.  708,  supra,  and  Allen  v.  Flood 
[18981  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119.  77  L. 
T.  N.  S.  717,  46  Week.  Kep.  258,  infra,  IV.  b. 

A  petition  which  alleges  that  tb^  defendants, 
wholesale  lumber  dealers,  unlawfully  and  ma- 
liciously, and  with  intent  to  oppress  and  ruin 
petitioners,  and  other  mill  men  and  manufactur- 
ers of  lumber,  issued  a  circular  to  lumber  deal- 
ers with  whom  the  petitioners  had  theretofore 
been  dealing  in  selling  lumber,  co|^seli]ig^afi|p 
igi  ize     y  Q 
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13.  The  rule  that  a  form  preacrlbed  by 
•tatnte     must     be     strictly     followed 

does  not  mean  literally  followed  unless  the 
statute  clearly  so  indicates.  That  is  not  the 
case  with  S  4774,  lley.  Stat  1898. 

'14.  Upon  proceeding*  before  a  com- 
mitting masrliitrate  being  properly  brought 
to  the  attention  of  the  court  for  review  m 
hal)eas  corpus  proceedings,  the  court  has  Ju- 
risdiction to  examine  into  the  sufficiency  of 
the  complaint  to  charge  a  criminal  offense, 
and  of  the  evidence  as  regards  whether  it 
will  admit  of  a  reasonable  Inference  of  the 
existence  of  the  ultimate  facts  necessary  to 
hold  the  person  charged  for  trial,  i.  e.,  that 
the  oflTense  was  committed,  and  that  there  is 
probable  cause  for  believing  the  accused  to 
be  guilty  thereof. 

15.  A  habeas  corpus  salt  reaches  only 
Jurisdictional  error.  It  does  not  reach 
beyond    the  commitment   to  the   proceedings 


leading  up  thereto  where  the  person  in  cus- 
tody is  detained  by  virtue  of  the  final  Judg- 
ment or  order  of  a  court  having  Jurisdiction 
of  the  subject-matter  and  the  person.  But 
such  is  not  the  case  where  the  person  in  cus- 
tody is  being  held  on  a  commitment  for  trial. 

10.  A  preliminary  examination  is  not 
an  action.  The  determination  thereof  is 
not  a  final  Judgment.  The  proceeding  is  not 
according  to  the  course  of  the  common  law ; 
it  is  purely  statutory,  and  compliance  with 
the  statute  is  requisite  to  Jurisdiction  at  eveiy 
step. 

17.  An  examination  to  determine 
^rarhether  a  criminal  prosecution  shall 
be  commenced  is  a  Judicial  proceeding  in 
that,  so  far  as  the  magistrate  acts  within  his 
Jurisdiction,  his  decision  Is  as  binding  for  the 
purposes  of  such  proceeding  when  it  is  right 
as  when  it  Is  wrong.  But.  like  the  situation 
where  a  board  Is  authorized  by  statute  to  act 


advising  them  not  to  purchase  lumber  of  the  pe- 
titioners because  they  had  sold  lumber  to  con- 
sumers, and  that  the  plaintiffs  had,  by  the 
wrongful,  wilful,  and  malicious  acts  of  the  de- 
fendants, been  damaged  and  sought  the  recovery 
of  the  damages  alleged,  and  also  an  injunction 
restraining  defendants, — sufficiently  states  a 
cause  of  action.  Olive  v.  Van  Patten,  7  Tex. 
Civ.  App.  630,  25  8.  W.  428.  The  court,  in 
holding  the  petition  good,  said  that  it  followed 
Delz  v.  Winfree,  80  Tex.  400,  16  S.  W.  111. 
supra,  and  that,  applying  the  principles  laid 
down  by  that  case,  they  must  hold,  in  this,  that 
the  petition  set  up  a  good  cause  of  action  in 
charging  that  the  defendants  had  maliciously 
influenced  others  not  to  deal  with  plaintiffs  to 
their  Injury. 

Lumber  dealers,  who  were  members  of  a  re- 
tail luml)er  dealers'  association  which  had  fined 
a  wholesale  lumber  dealers*  company  for  mak- 
ing a  sale  of  lumber  to  a  person  In  violation  of 
the  rules  of  the  association  forbidding  whole- 
sale dealers  from  selling  to  consumers,  where, 
by  reason  of  such  fine  and  the  threats  of  the 
defendant  to  enforce  such  rule  against  such 
wholesale  company  If  they  further  violated  such 
rules,  the  wholesale  company  refused  to  sell  to 
such  person,  who  was  a  lumber  broker,  by  means 
of  which  he  lost  a  contract, — are  liable  to  hlra 
for  the  comm'isslon  that  he  would  have  made 
upon  such  contract,  and  also  for  what  he  was 
obliged  to  pay  to  a  regular  dealer  as  commis- 
sion for  another  contract.  The  court  disap- 
proved Bohn  Mfg.  Co.  v.  I  loll  Is,  54  Minn.  223, 
«uh  nom.  Bohn  Mfg.  Co.  v.  Northwestern  Lum- 
bermen's Asso.  21  L.  It.  A.  337,  55  N.  W.  1119. 
infra,  and,  as  a  reason  for  its  conclusion,  among 
other  things,  said  that  the  object  of  the  asso- 
ciation and  the  result  attained  were  a  monopoly 
of  the  trade  by  owners  of  yards,  and  the  broker 
is  simply  ignored  by  the  wholesale  dealers. 
Jackson  v.  Stanfield,  137  Ind.  592,  23  L.  R.  A. 
588.  36  N.  E.  345,  37  N.  E.  14. 

This  was  the  case  in  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, L.  R.  23  Q.  B.  Dlv.  598,  Affirmed  in 
11892]  A.  C.  25,  61  L.  J.  Q.  B.  N.  S.  295,  66  L. 
T.  N.  S.  1,  40  Week.  Rep.  337,  7  Asp.  Mar.  L. 
Cas.  120,  56  J.  P.  101,  infra,  and  the  House  of 
Ix>rds  there  distinctly  held  th^t  they  had  a 
right  to  create  a  monopoly  of  the  trade,  and  to 
go  so  far  as  to  destroy  the  ability  of  the  plain- 
tiff to  compete  with  the  combination,  in  order 
to  leave  the  field  open  for  themselves  the  fol 
lowing  year. 
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In  Moores  v.  Bricklayers'  Union  No.  1,  23 
Ohio  L.  J.  48,  the  court  held  that  the  acts  of 
the  defendants  in  maintxiinlng  a  boycott  against 
the  plaintiffs  were  actionable  because  they  were 
malicious.  The  court  distinguished  Frazier  v. 
Brown,  12  Ohio  St.  294,  aupra.  III.  c,  2.  and 
approved  the  opinion  of  Lord  I*enzance  in  Capi- 
tal ft  C.  Bank  v.  Henty,  L.  R.  7  App.  Cas.  741. 
52  L.  J.  Q.  B.  N.  S.  232,  47  L.  T.  N.  S.  662.  31 
Week.  Rep.  157.  47  J.  P.  214,  distinguishing  be- 
tween the  effect  of  malice  in  the  exercise  of  a 
man's  right  over  his  laud  and  such  a  right  as 
was  here  being  discussed. 

In  Bnrr  v.  Essex  Trades  Council.  53  N.  J.  Eq> 
101,  30  Atl.  881.  the  proposition  that  "ma- 
licious injury  to  the  business  of  another  has 
long  been  held  to  give  a  right  of  action  to  the 
injured  party,"  was  asserted  and  affirmed,  and 
the  various  cases.  English  and  American,  which, 
either  by  their  Judgment,  or  by  the  dicta  of  the 
Judges  writing  opinions  therein,  stated  it,  were 
cited,  approved,  and  followed. 

In  Hopkins  v.  Oxiey  Stave  Co.  28  C.  C.  A.  99, 
49  TJ.  S.  App.  709.  83  B'ed.  912,  the  court.  In 
affirming  the  granting  by  the  circuit  court  of  a 
temporary  injunction  restraining  the  defend- 
ants, members  of  two  trades  unions,  from  noti- 
fying and  dissuading  plaintiff's  customers  from 
buying  machine-hooped  barrels  and  casks  manu- 
factured by  the  plaintiff,  such  customers  to  be 
so  dissuaded  through  fear  Inspired  by  concerted 
action  by  the  two  organizations  that  the  mem- 
bers of  all  labor  organizations  throughout  the 
country  would  be  induced  not  to  purchase  any 
commodity  which  might  be  packed  in  such  ma- 
chine-hooped barrels  and  casks,  approved  the 
doctrine  laid  down  in  Bowen  v.  Hall,  L.  R. 
6  Q.  B.  Dlv.  333.  50  L.  J.  Q.  B.  N.  S.  305,  44 
L.  T.  N.  S.  75,  29  Week.  Rep.  367.  45  J.  P.  373. 
and  Temperton  v.  Russell  [1893]  1  Q.  B.  715,  62 
L.  J.  Q.  B.  N.  S.  412,  4  Reports.  376,  69  I^  T. 
N.  S.  78,  41  Week.  Rep.  565,  57  J.  P.  678,  su- 
pra, III.  a,  by  Lord  Esher,  to  the  effect  that, 
wh'»re  It  appears  that  a  defendant  has,  by  per- 
suasion, induced  a  third  party  to  break  his  con- 
tract with  the  plaintiff,  either  for  the  purpose 
of  injuring  the  plaintiff,  or  for  the  pur|>09e  of 
reaping  a  personal  advantage  at  the  expense  of 
the  plaintiff,  the  act  Is  wrongful  and  malicious, 
and  therefore  actionable.  The  court  also  distin- 
guished Mogul  S.  S.  Co.  V.  McGregor,  23  Q.  B. 
Dlv.  598,  Afflrued  In  [1892]  A.  C.  25,  61  L.  J. 
Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week.  Rep. 
337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101 ;  Con- 
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]n  a  quasi  judlclnl  capacity  upon  evidence,  If 
there  is  no  evidence  reasonably  permitting  of 
action,  a  decision  upon  a  contrary  theory  is 
in  excess  of  Jurisdiction. 

IS.  IVhere  an  examtnfnir  maflrlairate 
acts  opoB  'eTidence,  and  such  evidence, 
looking  at  it  from  the  most  favorable  stand- 
point, will  not  reasonably  permit  of  such  ac- 
tion, the  error  is  jurisdictional,  strictly  so 
called,  remediable  by  writ  of  habeas  corpus, 
within  the  rule  that  such  errors  only  can  be 
reached  by  such  writ 

19.  The  doctrine  that,  where  concert  of 
action  is  necessary  to  an  offense,  a 
charge  of  criminal  conspiracy  does  not  lie. 
does  not  apply  where  the  unlawful  agreement 
Is  of  Itself  an  offense,  but  applies  only  where 
the  agreement  and  the  consummation  thereof 
are  so  closely  connected  that  the  two  consti- 
tute really  but  one  offense,  as  in  the  case  of 
the  offense  of  adultery  or  that  of  bigamy. 


20.  IVhere  concert  Is  not  a  mere  part 
of  a  crimlal  act,    but  is  In  aid  of  it  and 

is  itself  criminal,  the  charge  of  conspiracy 
will  lie  against  those  concerting  together  to 
perpetrate  such  act,  though  only  one  of  the 
parties,  or  neither  one  alone,  could  effect  such 
purpose. 

21.  "When  a  complaint  charires  the  of- 
fense of  conspiracy  in  the  language  of 
the  statute,  and  a  conspiracy  to  carry  out  the 
particular  purpose  of  such  conspiracy  in  a 
particular  way  is  also  charged,  accompanied 
by  a  statement  of  overt  acts  pursuant  to  the 
conspiracy,  the  latter  part  may  be  rejected  as 
surplusage  in  construing  the  complaint,  but 
the  two  charges  of  conspiracy  may  be  read 
together  as  charging  a  conspiracy  of  the  na- 
ture indicated  by  the  particular  allegations  as 
regards  the  method  adopted  for  effecting  the 
criminal  purpose. 

22.  A  complaint  stating  that  three  per- 


tlnental  Ins.  Co.  v.  Fire  Underwriters,  67  Fed. 
310;  and  Bohn  Mfg.  Co.  v.  Hollls,  54  Minn. 
223,  sub  nom.  Bohn  Mfg.  Co.  v.  Northwestern 
l>umbermen's  Asso.  21  L.  R.  A.  337,  55  N.  W. 
1119,  infra;  and  also  questioned  the  correctness 
of  the  last  decision.  One  Judge  of  the  three 
dissented,  adopting  the  principles  laid  down  in 
the  cases  distinguished  and  questioned  by  the 
writer  of  the  prevailing  opinion. 

A  conspiracy  by  several  to  refuse  to  deal  with 
a  dealer  in  farm  produce  having  a  profitable 
business,  and  to  Induce  others  to  do  likewise, 
It  not  appearing  that  the  interference  of  the 
persons  so  conspiring,  with  his  business,  was 
to  serve  any  legitimate  interests  of  their  own, 
but  that  it  was  done  maliciously  to  injure  him, 
and  that  the  conspiracy  had  been  carried  Into 
execution,  whereby  his  business  was  ruined, 
furnishes  a  cause  of  action  in  favor  of  the  in- 
jured party.  Ertz  v.  Produce  Exchange,  79 
Minn.  140,  48  L.  R.  A.  90,  81  N.  W.  737.  The 
court  assumed  to  distinguish  Bohn  Mfg.  Co.  v. 
IIollls,  54  Minn.  223,  sub  nom.  Bohn  Mfg.  Co. 
V.  Northwestern  Lumbermen's  Asso.  21  L.  R. 
A.  337,  55  N.  W.  1119,  infra,  stating  that  in 
that  case  the  defendants  had  similar  legitimate 
interests  to  protect,  which  were  menaced  by 
the  practice  of  the  wholesale  dealers  in  selling 
lumber  to  contractors  and  consumers ;  and  that 
the  defendant's  efforts  to  Induce  parties  not  to 
deal  with  offending  wholesale  dealers  were  lim- 
ited to  the  members  of  the  association  having 
similar  interests  to  conserve,  and  that  there 
was  no  agreement  or  combination  or  attempt  to 
induce  other  persons,  not  members  of  the  as- 
sociation, to  withhold  their  patronage  from 
such  wholesale  dealers.  The  court  also  said 
that  one  man  singly,  or  any  number  of  men 
Jointly,  having  no  legitimate  interests  to  pro- 
tect, may  not  lawfully  ruin  the  business  of  an- 
other by  maliciously  inducing  his  patrons  and 
tnird  parties  not  to  deal  with  him. 

In  Cleland  v.  Anderson  (Neb.)  92  N.  W.  300. 
the  supreme  court  of  Nebraska,  in  holding  that, 
under  a  statute  of  that  state,  an  action  might 
he  maintained  by  one  who  had  been  injured  by 
unlawful  combination,  said,  that,  as  a  general 
proposition,  a  number  of  persons  may  do  Jointly, 
or  by  concert  or  agreement,  anything  which 
each  of  them  might  do  singly.  Is  beyond  con- 
troversy ;  and  that  It  was  no  less  true  that 
the  motive  with  which  a  right  is  exercised  does 
not  render  the  exercise  thereof  unlawful.  That, 
ro  long  as  one  dealer  may  lawfully  refuse  to 
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buy  of,  or  sell  to,  another,  or  others,  as  he  pleas- 
es, whatever  his  motive,  two  or  more  may  exer- 
cise the  same  power  in  concert.  But  that,  on 
the  other  hand,  it  was  equally  well  settled  that 
combinations  and  conspiracies  in  restraint  of 
trade  are  unlawful  and  actionable  at  common 
law,  and  that  combinations  between  independent 
dealers,  which  have  the  effect  of  preventing 
competition,  are  within  this  rule,  without  re- 
gard to  what  may  be  done  in  pursuance  of  them, 
and  although  the  object  is  merely  to  protect 
ruinous  rivalry,  without  any  attempt  to  charge 
undue  and  excessive  prices.  And  that,  while 
persons  have  a  right  to  withdraw  their  trade 
from  whom  and  as  they  please,  they  have  no 
right  to  unite  in  restraint  of  competition  ;  and, 
when  they  go  beyond  mere  withdrawal  of  busi- 
ness, and  employ  coercion  or  intimidation  to 
prevent  free  dealing,  a  different  question  is  pre- 
sented. 

In  Doremus  v.  Hennessy,  176  III.  608,  43  L. 
R.  A.  797,  52  N.  E.  924,  54  N.  E.  524,  the  plain- 
tiff conducted  a  laundry  office;  did  none  of  the 
work  herself,  but  procured  it  to  be  done  by 
different  laundries.  The  defendants,  in  order 
to  compel  her  to  raise  her  prices  for  work, 
which  she  refused  to  do,  intentionally  and  for 
the  purpose  of  preventing  her  from  getting  her 
work  done,  and  by  means  of  a  pressure  they 
were  able  to  exert  upon  proprietors  of  different 
laundries,  induced  said  laundries  to  refuse  to 
do  her  work,  whereby  she  lost  her  custom  and 
suffered  damage  and  injury.  It  was  held  that 
the  action  could  be  maintained.  And,  In  so 
deciding,  the  court  said  :  "Lawful  competition 
that  may  injure  the  business  of  another,  even 
though  successfully  directed  to  driving  that 
other  out  of  business,  is  not  actionable.  Nor 
would  competition  of  one  set  of  men  against 
another  set,  carried  on  for  the  purpose  of  gain, 
even  to  the  extent  of  intending  to  drive  from 
business  that  other  set  and  actually  accomplish- 
ing that  result,  be  actionable  unless  there  was 
actual  malice.  Malice,  as  here  used,  does  not 
merely  mean  an  intent  to  harm,  but  means  an 
Intent  to  do  a  wrongful  harm  and  injury.  An 
Intent  to  do  a  wrongful  harm  and  injury  is  un- 
lawful, and,  if  a  wrongful  act  is  done  to  the 
detriment  of  the  right  of  another,  it  is  mali- 
cious, and  an  act  maliciously  done,  with  the 
Intent  and  purpose  of  injuring  another,  is  not 
lawful  competition." 

A  complaint  which  alleges  that  some  of  thei^ 
defendants,  wholesale  coal  dealers,  and  the  ot^iv^ 
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•oiifiy  namlnir  them,  eoncerted  to- 
flrether.  uslnji:  substantially  the  language  of 
the  statute,  for  the  purpose  of  maliciously  in- 
juring another  In  his  business,  describes  the 
conspiracy  made  criminal  by  i  4460a«  Rev. 
Stat.  1808. 

28.  An  aarreement  betvreen  severAl  In- 
dependent concerns,  each  publishing  a 
newspaper  and  furnishing  thereby  means  for 
advertising,  to  compel  a  fourth  person  en- 
gaged in  like  business  to  reduce  his  rates  for 
#  advertising  or  lose  customers,  indicates  a  ma- 

licious purpose  to  injure  the  business  of  the 
latter  within  the  meaning  of  I  446da,  Rev. 
Stat.  18U8. 

24.  If  S  4466a  be  reararded  am  deacrlb- 
tngr  A  conHpiracT  between  owners  of  inde- 
pendent enterprises  to  control  the  rates 
charged  in  their  line  of  work  in  any  locality, 
great  or  small,  it  is  not  constitutional.  How- 


ever, it  cannot  be  so  regarded,  for  It  makes 
the  malicious  purpose  to  injure  an  essential. 
'25.  Several  persons,  eondnctlnar  inde- 
pendent business  enterprises,  may,  in 
the  absence  of  a  statute,  combine  to  control 
prices  for  the  purpose  of  promoting  their  in- 
dividual interests,  and  in  their  operations  to 
that  end  impoverish  a  rival  and  drive  him  out 
of  business,  there  being  no  malicious  intent 
in  their  conduct,  using  the  term  in  the  sense 
of  malice  in  law.  Section  4466a  does  not  go 
that  far. 

26.  All  Agreements  to  mallelonslr  !■- 
Jnre  anotber  In  any  w^at  are  contrary 
to  the  policy  of  the  law.  Legislative  author- 
ity is  ample  to  outlaw  such  agreements  to  the 
extent  of  making  the  participants  therein  lia- 
ble civilly  and  criminally. 

27.  A  consplrAcy  to  wrongrfnllT  In  Jnre 
Anotber  is  actionable  at  the  common  law 


ers,  who  were  retail  coal  dealers,  had  united 
and  confederated  into  a  trust  and  combination, 
and  created  an  active,  vicious,  and  damaging 
trust  and  monopoly,  to  limit,  manipulate,  and 
control  the  retail  coal  trade  In  the  locality,  and 
to  hinder  and  embarrass  the  plaintiff,  a  retail 
coal  dealer,  in  his  means  of  livelihood ;  and 
that,  in  furtherance  thereof,  they  refused  to 
sell  plaintiff  coal  at  any  price;  and  that  the 
defendants,  the  wholesale  dealers,  gave  to  the 
defendants,  the  retail  dealers,  the  exclusive 
right  to  retail  coal  from  their  docks. — all  for 
the  purpose  of  controlling  retail  prices,  and  to 
force  out  of  the  retail  coal  trade  all  persons  ob- 
noxious to  the  wholesalers,  and  among  others 
the  plaintiff,  to  secure  large  profits  to  the  de- 
fendants, to  deprive  the  public  of  free  com- 
petition In  the  coal  trade,  and  to  create  and 
maintain  a  monopoly  of  the  coal  trade, — states 
a  good  cause  of  action  at  law  in  behalf  of  the 
plaintiff  to  recover  damages.  And  the  same 
facts  will  support  an  action  in  equity  in  favor 
of  the  plaintiff  in  behalf  of  himself  and  others 
similarly  situated,  to  restrain  defendants  from 
a  continuance  of  such  acts.  The  court  cited 
with  approval  State  ea  rel.  Durnbe  v.  Huboin, 
and  stated  that  it  was  there  held  that  persons 
have  a  right  to  combine  together  for  the  pur- 
pose of  promoting  their  individual  welfare  in 
any  legitimate  way,  but,  where  the  purpose  of 
the  organization  is  to  Inflict  injury  on  another, 
and  injury  results,  a  wrong  is  committed  upon 
such  other ;  and  that  this  was  so  notwithstand- 
ing such  purpose,  if  formed  and  executed  by  an 
individual,  would  not  be  actionable.  That  one 
person  may,  through  malicious  motives,  at- 
tract to  himself  another's  customers,  and  thus 
ruin  the  business  of  such  other  without  redress  ; 
'but,  when  a  number  of  persons,  acting  wholly 
or  in  part  from  such  malicious  motives,  com- 
bine together,  the  Injury  to  such  other  is  ac- 
tionable, ilawarden  v.  Youghiogheny  &  L.  Coal 
Co.  Ill  Wis.  545,  55  L.  R.  A.  828,  87  N.  W. 
472. 

The  owner  of  a  wharf  cannot  maintain  an 
action  against  a  superintendent  of  wharves 
who,  as  such,  ordered  the  captain  of  a  vessel 
which  was  dischargmg  at  such  wharf  to  remove 
therefrom,  by  which  the  owner  lost  the  profit 
that  he  was  to  receive  for  the  use  of  his  wharf, 
and  which  he  would  otherwise  have  received, 
without  proving  that  such  order  was  made  with 
a  fraudulent  and  malicious  design  to  injure  the 
plaintiff,  and  that  that  was  the  governing  mo- 
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tive  of  the  conduct  of  the  defendant  in  making 
the  order.  Gregory  v.  Brooks.  35  Conn.  437. 
95  Am.  Dec.  278,  37  Conn.  365.  In  this  case 
the  court,  at  the  trial,  had  charged  the  Jury 
that  it  was  not  enough  for  the  defendant  sim- 
ply to  have  believed  that  he  had  made  the  or- 
der in  good  faith  ;  that  he  was  bound  to  act 
with  reasonable  caution.  In  reversing  the 
Judgment  of  the  court  below,  the  supreme  court 
of  errors,  referring  to  this  particular  instruc- 
tion, said :  "Here  there  was  manifest  error. 
The  turning  question  in  the  case  was  whether 
the  defendant  was  acting  with  the  fraudulent 
and  malicious  design  to  injure  the  plaintiff  and 
deprive  him  of  his  wharfage,  or  whether  he  was 
acting  as  a  public  officer  in  good  faith.  In  the 
belief  that  he  was  doing  his  duty,  without  such 
malicious  and  fraudulent  design.  The  whole 
case,  then,  turned  upon  the  question  of  the  ex- 
istence of  such  a  design.  If  that  existed,  the 
action  lay,  and  the  plaintiff  was  entitled  to  re- 
cover. If  that  did  not  exist,  the  Injury  to  the 
plaintiff  was  remote,  and  he  could  not  recov- 
er." 

In  an  action  for  maliciously  Intending  to  In- 
jure the  plaintiff,  and  deprive  him  of  the  use 
of  his  fishery,  in  wrongfully  and  injuriously 
stopping  and  anchoring  a  vessel  so  that  the 
fishery  was  entirely  obstructed,  an  instruction 
that,  if  the  jury  were  satisfied  that  the  defend- 
ant knowingly  and  without  necessity,  or  any 
reasonable  commercial  purpose,  anchored  his 
vessel  with  hi  the  limits  of  the  plaintiff's  fishery 
so  as  to  interrupt  the  same;  or  that  the  de- 
fendant, after  he  had  anchored  within  the 
limits  of  the  plaintiff's  fishery  as  aforesaid, 
knowingly,  and  without  necessity  or  any  reason- 
able commercial  purpose,  remained  within  the 
same  so  as  to  interrupt  the  fishery,  then  the 
plaintiff  was  entitled  to  recover. — ^will  be  up- 
held. Mason  v.  Mansfield,  4  Cranch  C  C  580, 
Fed.  Cas.  No.  0,243. 

Plaintiff's  vessel  was  trading  with  the  na- 
tives on  the  coast  of  Africa.  The  defendant 
was  with  his  vessel  near  by,  engaged  in  the 
same  business.  As  a  boat  was  returning  to  the 
shore  from  plaintiff's  vessel,  where  it  had  be«i 
for  the  purpose  of  establishing  a  trade,  the  de- 
fendant, maliciously  intending  to  hinder  and 
deter  the  natives  from  trading  with  plaintiff, 
fired  from  his  ship  a  cannon  loaded  with  irun 
powder,  and  shot  at  the  canoe,  and  killed  one 
of  the  natives,  whereby  the  natives  of  the  coast 
were  deterred  a^^  hln^pd  from  trading  with 
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If  executed  to  the  damage  of  another,  whether 
that  other  would  have  a  remedy  If  the  act 
were  committed  by  a  single  person  or  not,  or 
whether  one  person  could  commit  such  Injury 
alone. 

S8.  The  doctrine  that  ab  act  which  la 
mot  actionable  If  done  by  one  Is  not 
when  done  by  many  is  not  the  law  of  this 
state.  Neither  Is  the  doctrine,  as  applied  to 
a  combination  of  persons  to  wrongfully  In- 
jure another,  that  an  act,  lawful  without  mal- 
ice, does  not  become  unlawful  by  adding  such 
element. 

20.  A  combination  of  pemona  to  Injnre 
another  without  any-  Jnat  cauae»  such 
as  an  Injury  that  Is  not  an  Incidental  effect  of 
the  promotion  of  the  legitimate  Interests  of 
the  members  of  the  combine,  Is  a  conspiracy 
to  inflict  a  malicious  injury  upon  another  at 
common  law,  and  is  such  an  injury  under  the 
statute  (Rev.  Stat.  1898,  §  4466a)  if  it  relates 


to  such  other's  reputation,  business,  trads^  or 
profession. 
30.  A  combination  of  indivldnals  for 
the  purpose  of  infllctlnflr  a  maliclons 
injury  upon  another  is  in  effect  an  agree- 
ment to  Injure  by  ylolence.  It  was  the  pol- 
icy of  the  common  law,  as  it  Is  of  the  stat- 
ute, to  prevent  such  a  wrong  by  civil  and 
criminal  liabilities. 

81.  The  term  ^malicious  Injury,*'  as 
used  in  the  statute,  is  synonymous  with  that 
term  in  the  law  of  conspiracy  independent  of 
the  statute. 

82.  Section  44e6a.  Rev.  Stat.  1898,  is  a 
mere  declaration  of  the  common  law.  Its 
only  effect  is,  as  to  the  particular  matters 
stated  therein,  to  remove  the  necessity  for  an 
overt  act,  which  is  required  by  the  change 
in  the  common  law  by  §  4568,  Id. 

(April  30,  1001.) 


plaintiff,  and  he  thereby  lost  the  trade.  Held 
that  an  action  therefor  could  be  maintained. 
Tarleton  v.  M'Gawley,  Peake  N.  P.  Cas.  pt.  1,  p. 
205,  3  Revised  Rep.  680.  This  case  has  been 
frequently  cited  as  an  authority  that  bad  mo- 
tive will  create  a  cause  of  action  which  does 
iiot  otherwise  erist.  But  it  does  not  appear 
that  the  defendant  fired  the  gun  that  killed  the 
native  because  he  had  any  Ill-will  or  feeling  of 
any  kind  against  the  plaintiff  in  particular,  but 
because  he  claimed  that  the  natives  owed  him 
a  debt,  and  that  he  would  not  suffer  any  ship 
to  trade  with  them  until  that  was  paid ;  in  pur- 
suance of  which  he  committed  the  act  com- 
plained of  by  the  plaintiff. 

In  Rogers  v.  Dutt,  13  Moore  P.  C.  C.  200, 
the  prfvy  council  decided  that  It  was  not  ac- 
tionable for  the  defendant,  the  superintendeut 
-of  government  pilots  at  Calcutta,  to  issue  an 
order  to  pilots  under  his  supervision  not  to  pi- 
lot a  vessel  which  employed  the  plaintiffs'  steam 
tug  to  tow  it  from  the  mouth  of  the  river  to  Cal- 
cutta. The  order  was  Issued  with  premedita- 
tion and  for  the  reason,  as  alleged  by  the  de- 
fendant, that  the  plaintiffs  had  endeavored  to 
exact  an  exorbitant  charge  for  towing  up  the 
river  a  vessel  belonging  to  the  British  gov- 
ernment in  the  time  of  extremity.  The  order 
was  issued  after  consultation  with  the  secre- 
tary of  the  government  of  India,  who  had  ad- 
vised him  that  the  better  course  would  be 
to  inform  the  plaintiffs  or  their  agents  that,  if 
they  persisted  in  declining  to  take  the  govern- 
ment vessel  in  tow  at  government  rates,  such 
an  order  would  be  Issued ;  but  the  same  secre- 
tary had  afterwards  directed  a  revocation  of 
the  order.  In  this  case  it  was  further  said : 
*'It  will  be  observed  that  their  lordships  are 
only  dealing  with  a  case  in  which  no  malice, 
in  the  most  general  sense  of  the  term,  is  im- 
puted, or  proved  against  the  defendant.  It 
is  unnecessary  to  consider  what  would  have 
been  their  Judgment  in  a  case  in  which  the  de- 
fendant had  given  the  same  advice  to  the  gov- 
ernment, and  done  the  same  act  towards  the 
plaintiffs  from  any  indirect  motive,  or  with  di- 
rect malice  against  them.  It  is  enough  to  say 
that  the  decision  of  such  a  case  would  turn  on 
totally  different  principles  from  the  present." 

What  is  meant  by  the  statement  aljove  quoted 
can,  of  course,  only  be  left  to  conjecture.  But 
the  case  has  been  cited  more  than  once  as  an 
authority  that  malice  will  create  a  cause  of 
action  which  would  not  exist  without  it. 
S2  L.  R.  A.  45 


Plaintiff  had  made  a  contract  with  a  railroad 
company  of  which  the  defendant  was  president 
and  superintendent,  by  which  the  company 
agreed  to  transport  from  points  on  its  road  to 
a  certain  city  a  large  number  of  cross-ties,  which 
plaintiff  had  contracted  to  deliver  in  Cuba.  Aft- 
er the  contract  had  been  partly  performed,  the 
defendant,  being  still  president  and  superin- 
tendent of  the  company,  maliciously  and  for 
the  purpose  of  injuring  the  plaintiff  refused  to 
complete  the  contract,  whereby  the  plaintiff  was 
injured.  It  was  held,  approving  Haskins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780,  supra, 
III.  a,  that  the  action  could  be  maintained. 
Jones  V.  Stanly.  76  N.  C.  355. 

A  body  of  traders  who  combined  to  get  the 
whole  of  a  limited  trade  into  their  hands  by 
allowing,  u  discount  upon  their  freight  ac- 
counts for  the  year  to  all  customers  who  shipped 
no  goods  of  a  particular  kind  except  by  their 
vessels,  the  same  being  terms  that  they  would 
not  offer  but  for  the  object  of  keeping  the  trade 
to  themselves,  which  terms,  if  confined  to  one 
particular  period,  would  compel  them  to  trade 
at  a  loss ;  and  which  terms  were  so  offered  and 
allowed  by  them  in  the  belief  that,  by  such 
competition,  they  would  prevent  rival  traders 
competing  with  them,  and  so  receive  the 
whole  profits  of  the  trade  to  themselves; 
and  who  Issued  circulars  to  that  effect 
to  the  various  shippers  and  dealers  in  the 
commodity  referred  to ;  and,  whenever  certain 
rival  traders  sent  ships  to  load  such  commodity 
at  a  port,  sent  one  or  more  of  their  vessels 
to  underbid  them  so  that  neither  vessel  could 
obtain  cargo  on  remunerative  terms,  and  took 
away  the  agency  of  other  vessels  from  persons 
who  also  acted  as  shipping  agents  for  such  ri- 
val traders  and  other  trade  competitors  ou{:side 
the  combination, — are  not  liable  in  an  action 
brought  by  such  rival  traders  therefor.  Mogul 
S.  S.  Co.  V.  McGregor,  L.  R.  23  Q.  B.  Div.  508, 
Affirmed  in  L 18021  A.  C.  25,  61  L.  J.  Q.  B.  N. 
S..  205,  66  L.  T.  N.  S.  1,  40  Week.  Rep.  337,  7 
Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101.  In  this 
case  the  majority  of  the  court  of  appeal  were 
of  the  opinion  that  there  was  no  evidence  of 
malice  or  ill-will  on  the  part  of  the  defend- 
ants towards  the  plaintiffs,  and  that  it  was 
simply  a  case  of  lawful  trade  competition  where- 
by the  defendants  obtained  the  whole  of  the 
carrying  trade  of  the  commodity  mentioned  to 
the  entire  ultimate  exclusion  of  the  plaintiffs 
therefrom,    thereby    causing    the    plaintiffs  jitC 
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ERROR  to  the  Circuit  Court  for  Mil- 
waukee County  to  review  a  judgment 
discharging  defendants  upon  writs  of  habeas 
corpus  from  the  custody  of  relator  to  which 
they  had  been  committed  to  await  trial  for 
the  oflfense  of  conspiracy  to  injure.  Re- 
versed, 

Statement  by  Marshall,  J.: 

Writs  of  error  to  the  circuit  court  for 
Milwaukee  county  to  review  orders  thereof, 
in  habeas  corpus  proceedings,  discharging 
certain  persons  from  custody  who  were  un- 
der restraint,  according  to  forms  of  law,  to 
await  trial  for  the  offense  of  conspiracy  to 
injure.  The  complaint  charging  the  offense 
was  under  oath  and  as  follows: 

"Lucius  W.  Nieman  and  Lloyd  T.  Boyd, 


of  the  city  of  Milwaukee,  in  said  county  of 
Milwaukee,  being  severally  first  duly  sworn, 
complain  to  the  police  court  for  the  city  of 
Milwaukee,  Milwaukee  county,  Wisconsin, 
that  on  or  about  the  5th  day  of  April,  ▲.  d. 
1900,  at  the  city  of  Milw^aukee,  and  within 
said  county  of  Milwaukee,  Andrew  J.  Aik- 
ens,  Albert  Huegin,  and  Melvin  A.  Hoyt,  did 
then  and  there  unlawfully  conspire,  com- 
bine, confederate,  associate,  agree,  mutually 
undertake,  and  concert  together  for  the  pur- 
pose and  with  the  intent  then  and  there  of 
wilfully  and  maliciously  injuring  the  Jour- 
nal Company,  a  corporation  du\y  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Wisconsin,  in  its  trade  and 
business,  and  for  the  purpose  and  with  the 
intent  then  and  there  of  wilfully  and  ma- 


Jury  and  damage.  But,  Inasmuch  as  all  that 
was  done  was  in  lawful  trade  competition,  with- 
out ill-will  towards  the  plaintiffs,  other  than  the 
desire  on  the  part  of  the  defendants  to  drive 
the  plaintiffs  out  of  that  trade  and  absorb  the 
same  to  themselves,  their  combining  to  do  so 
could  not  be  considered  malicious  or  unlawful. 
Lord  Esher,  who  dissented  from  the  majority 
in  the  court  of  appeal,  based  his  opinion  on 
Lumley  v.  Gye,  2  El.  &  Bl.  216,  22  L.  J.  Q.  B. 
N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432,  and 
Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  333,  50  L. 
J.  Q.  B.  N.  S.  805,  44  L.  T.  N.  S.  75,  29  Week. 
Rep.  367,  45  J.  V.  373,  irupra.  III.  a,  and  ad- 
hered to  the  doctrine  laid  down  by  him  (then 
Brett,  L.  J.)  In  the  case  last  mentioned,  to  the 
effect  that,  where  a  person  does  an  act  for  the 
indirect  purpose  of  Injuring  another,  or  bene- 
fiting himself  at  the  expense  of  such  other,  it 
is  a  malicious  act  which  is  in  law  and  in  fact  a 
wrong  act,  and  therefore  a  wrongful  act,  and 
therefore  an  actionable  act  if  injury  ensues 
from  it ;  and  proceeded  to  say  that  the  law  was 
there  laid  down  that  a  malicious  motive  in  the 
defendant  may  make  an  act  which  would  not 
be  wrongful  without  the  malice,  a  wrongful  act 
when  done  with  malice.  He  reasserted  this 
doctrine  in  Tcmperton  v.  Russell  [1893]  1  Q. 
B.  715,  62  L.  J.  Q.  B.  N.  8.  412,  4  Reports,  376, 
69  L.  T.  N.  8.  78,  41  Week,  Rep,  565,  57  J.  P. 
676,  supra.  III.  a,  and  in  the  case  of  Allen  v. 
Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119, 
77  L.  T.  N.  S.  717,  40  Week.  i:ep.  258,  supra, 
II.  b,  when  It  was  In  the  court  of  appeal  sub 
wm.  Flood  v.  Jackson  [1895]  2  Q.  B.  21,  64  L. 
J.  Q.  B.  N.  S.  665,  14  Reports.  397,  43  Week. 
Rep.  453,  59  J.  P.  388,  which,  as  has  been  seen, 
was  rejected  and  repudiated  by  the  decision  of 
the   House  of  Lords  on  appeal. 

In  Lough  V.  Outerbridge,  143  N.  Y.  271,  25 
L.  R.  A.  674,  38  N.  E.  202.  the  defendants  ran 
a  line  of  steamshipd  from  New  York  to  Barba- 
does  regularly.  A  steamer  belonging  to  other 
parties  trading  from  a  port  In  South  America  to 
New  York  passing  by  and  stopping  at  Barba- 
does  was  in  the  habit,  whenever  In  New  York, 
of  taking  on  Bartodoes  freight  The  regular 
freight  charged  by  the  defendant  was  40  cents 
a  barrel.  Whenever  the  steamer  mentioned 
would  be  in  New  York  loading  for  her  regular 
trip  and  also  taking  on  Barbadoes  freight  de- 
fendants gave  notice  that  during  that  week  they 
would  carry  freight  to  Barbadoes  for  any  per- 
son who  would  load  exclusively  with  them  for  I 
az  L.  R.  A. 


25  cents  per  barrel.  Plaintiffs  being  accus- 
tomed to,  and  being  then  engaged  in,  loading 
freight  on  the  South  America  steamer,  applied 
to  the  defendants  to  take  freight  for  thetn  to 
Barbadoes  and  insisted  that  the  rate  should  be 
25  cents.  Defendants  offered  to  do  so  pro- 
vided plaintiffs  would  ship  exclusively  by  them 
all  the  freight  they  shipped  during  that  week, 
which  was  refused,  and  the  defendants  then 
refused  to  ship  such  freight  as  plaintiffs  desired 
to  at  25  cents  per  barrel,  but  offered  to  ship  the 
same  for  the  regular  rate  of  40  cents.  It  was 
held  that  no  action  lay  In  favor  of  the  plaintiffs 
against  the  defendants  by  reason  of  these  facts. 

With  the  exception  that  in  this  case  there 
was  no  allegation  of  combination  and  conspir- 
acy, the  real  defendant  being  a  single  corpora- 
tion, whereas  in  Mogul  S.  8.  Co.  v.  McGregor 
[18921  A.  C.  25,  61  L.  J.  Q.  B.  N.  S.  295.  66 
U  T.  N.  8.  1,  40  Week.  Rep.  337,  7  Asp.  Mar. 
L.  Cas.  120,  56  J.  P.  101,  supra,  the  real  de- 
fendants were  a  combination  or  conference  of 
several  steamship  companies, — the  two  cases 
are  about  identical  in  their  facts.  The  court 
in  its  opinion  Quoted  copiously  from  that  case 
and   seemed   practically   to  follow   it. 

In  an  action  against  two  railroad  compa- 
nies it  appeared  that  the  plaintiffs  were  en- 
gaged in  the  transportation  of  crude  oil  In 
boats  from  the  oil  regions  to  the  refineries  in 
a  certain  city.  One  of  the  defendant  railroad 
companies  was  engaged  in  the  same  business. 
This  railroad  company  entered  into  an  ar- 
rangement with  the  other  defendant  company, 
which  was  a  trunk  line,  whereby  the  latter  al- 
lowed to  the  refiners  of  crude  oil,  upon  ship- 
ments upon  its  line  from  crude  petroleum 
brought  to  their  refineries  from  the  oil  regions 
by  the  other  railroad,  a  drawback  or  rebate 
upon  the  freight  or  cost  of  transportation,  but 
such  drawback  or  rebate  was  not  allowed  upon 
oil  from  the  same  refineries  or  the  vicinity  from 
crude  petroleum  brought  there  in  barges  or 
boats  by  way  of  the  river.  The  president  of 
the  first-mentioned  railroad  company  had  de- 
clared that  he  would  "fix  this  barge  business 
so  there  couldn't  be  any  more  barge  oil  run  on 
that  river,"  and,  on  another  occasion,  that  he 
would  compel  the  barges  "to  stop  the  busi- 
ness and  go  out  of  the  baslness.**  It  was  held 
that,  having  the  right  td  adopt  rates  lower  than 
the  crude  oil  could  be*  carried  in  tiarges,  the 
fact  that  the  president  of  the  raijroad  company 
expressed  an  kitentf5i|gj^j5j^^^ln|(Qg)the  bus- 
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liciouslj  injuring  Lucius  W.  Nieman,  Lloyd 
T.  Boyd,  and  John  W.  Schaum,  and  each  of 
them,  in  their  trade,  business,  and  occupa- 
tion ;  that  the  said  the  Journal  Company  at 
all  of  said  times  was,  ever  since  has  been, 
and  now  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  Wisconsin,  as  aforesaid,  and  at 
all  of  said  times  was  and  now  is  the  owner 
and  publisher  of  a  daily  newspaper  and  ad- 
vertising medium  known  as  the  Milwaukee 
Journal,  published  at  the  said  city  of  Mil- 
waukee which  said  newspaper  at  all  of  the 
times  herein  referred  to  had,  and  now  has, 
a  large  circulation  as  a  newspaper  and  ad- 
vertising medium  in  the  city  of  Milwaukee, 
and  throughout  the  state  of  Wisconsin  and 
elsewhere;  that  it  was  at  all  of  said  times, 


and  now  is,  the  business  and  trade  of  said 
the  Journal  Company  to  publish  said  news- 
paper and  to  sell  and  furnish  the  same  to 
its  patrons  and  subscribers,  and  to  solicit, 
receive,  print,  and  publish  in  said  newspa- 
per for  hire  advertisements  for  merchants 
and  otiier  persons,  as  is  customary  with 
such  newspapers,  and  that  at  all  of  said 
times,  and  especially  at  the  time  of  the  said 
combination  and  conspiracy,  and  subse- 
quently thereto,  the  said  the  Journal  Com- 
pany had  a  large  number  of  advertisers  or 
patrons  who  advertised  in  said  newspaper, 
the  Milwaukee  Journal,  and  that  a  large 
portion  of  the  revenue  of  said  the  Journal 
Company  was  and  is  derived  from  such  ad- 
vertisements; that  the  said  Lucius  W.  Nie- 
man,  Lloyd  T.  Boyd,  and  John  W.  Schaum 


InesB  away  from  the  barges  cannot  change  the 
case ;  and  the  fact  that  he  foresaw  the  result 
of  his  efforts  in  so  doing,  and  also  declared  It, 
did  not  matter.  Mlnhall  v.  Pennsylvania  R. 
Co.  92  Pa,   150. 

In  AJello  v.  Worsley  [1898]  1  Ch.  274,  77  L. 
T.  N.  S.  783,  67  L.  J.  Ch.  N.  S.  172,  it  ap- 
peared that  the  plaintiffs  were  manufacturers 
of  pianos,  and  that  certain  of  their  customers, 
wbo  were  retail  dealers  in  pianos,  declined  to 
give  them  any  further  orders,  on  the  ground 
that  the  defendant  was  selling  pianos  of  the 
plaintiff's  manufacture  at  the  same  price  that 
the  plaintiff  was  charging  them,  the  customers, 
and  they  could  not  sell  new  pianos  of  the  plain- 
tiff's at  the  price  advertised  by  the  defendant; 
and  that,  so  long  as  these  advertisements  con- 
tinued, the  public,  believing  they  could  be  sup- 
plied with  plaintiff's  pianos  by  defendant  at 
the  price  he  advertised,  would  refuse  to  buy  at 
higher  prices.  The  action  was  for  an  injunc- 
tion to  restrain  the  defendant  from  maliciously 
or  for  the  purpose  of  injuring  the  plaintiffs  in 
their  trade  advertising,  or  otherwise  offering  for 
sale,  certain  pianos  of  the  plaintiff's  make.  An 
injunction  was  denied  upon  the  ground  that 
the  defendant  had  a  legal  right  to  issue  the 
advertisement ;  that  the  owner  of  any  proper- 
ty Is  entitled  to  sell  or  dispose  of  it  for  such 
consideration  as  he  may  see  fit,  and  either  at 
a  profit  or  at  a  loss ;  and  that  It  was  settled 
by  Allen  v.  flood  [1898]  A.  C.  1,  67  L.  J.  Q. 
B.  N.  S.  119,  77  L.  T.  N.  S.  717,  46  Weelc.  Rep. 
258,  tuprat  II.  b,  that  the  motives  of  the  own- 
er for  so  acting  cannot  be  inquired  into. 

The  case  is  almost,  if  not  exactly,  on  all  fours 
with  Passaic  Pbint  Wobks  v.  Ely  ft  Walker 
Dry -Goods  Co.,  but  it  does  not  appear,  however, 
to  have  been  cited  or  noted  by  either  counsel 
or  court  in  that  case. 

An  association  of  fire  underwriters  was 
formed  for  the  purpose  of  mutual  protection 
under  an  agreement  to  regulate  the  business  of 
Its  members  and  among  them  prevent  compe- 
tition of  rates.  The  plaintiff,  an  insurance 
company,  brought  its  action  against  the  asso- 
ciation for  an  injunction  charging  that  the 
purpose  of  the  association  was  to  coerce  plain- 
tiff and  others  transacting  business  of  like  char- 
acter to  become  members,  and  to  obstruct  and 
annoy  it  and  its  agents  and  assureds,  in  grant- 
ing insurance,  because  it  is  not  a  member,  with 
a  view  to  induce  it  to  become  such.  It  was 
held  that  the  agreement,  which  provided  for 
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the  regulation  of  rates,  the  prevention  of  re- 
bates, compensation  of  agents,  and  noninter- 
course  with  companies  not  members,  was  not 
an  illegal  conspiracy,  and  the  injunction  to 
prevent  the  accomplishment  of  its  purpose  was 
denied.  Continental  Ins.  Co.  v.  Fire  Under- 
writers, 67  Fed.  310. 

The  case  is  very  similar  to  Mogul  S.  8.  Co. 
V.  McGregor  [1892]  A.  C.  25,  61  L.  J.  Q.  B.  N. 
8.  295.  66  L.  T.  N.  8.  1,  40  Week.  Rep.  337.  7 
Asp.  Mar.  L.  Cas.  120,  56  J.  P.  101,  and  while, 
like  that  case,  holding  that  the  combination  in- 
volved was  not  unlawful,  proceeds  at  consider- 
able length  to  quote  and  approve  extracts  from 
the  opinions  of  the  judges  therein,  that,  if 
the  acts  done  by  the  defendants,  if  done  wrong- 
fully and  maliciously,  or  if  done  in  furtherance 
of  a  wrongful  and  malicious  combination,  would 
be  ground  for  an  action  on  the  case  at  the  suit 
of  one  who  suffered  injury  from  it. 

Commencing  with  Payne  v.  Western  ft  A.  R. 
Co,  13  Lea,  507,  49  Am.  Rep.  666,  an  inter- 
esting line  of  cases  has  developed.  In  each  of 
these  cases  the  question  for  the  court  was 
whether  the  conduct  of  an  employer  in  inter- 
dicting trade  or  dealing  by  his  employees  with 
a  third  person,  whereby  the  latter  was  deprived 
of  the  custom  of  the  employees,  and,  in  conse- 
quence, suffered  damage  and  injury,  was  ac- 
tionable. In  the  case  mentioned  the  plaintiff 
was  a  merchant  engaged  in  business  at  the  ter- 
minus of  the  defendant  railroad  company,  and 
was  selling  goods  to,  and  doing  business  with, 
the  agents  and  employees  of  the  defendant. 
The  general  agent  of  the  defendant  issued  an 
order  to  the  yard  master  at  the  terminus  to  no- 
tify all  i2ic  employees  in  his  department  that 
any  employee  on  the  pay  roll  of  that  department 
who  traded  with  plaintiff  from  that  day  would 
be  discharged.  The  consequence  was  that  the 
plaintiff  from  that  time  forth  lost  the  custom  of 
the  employees  of  the  defendant.  It  was  held 
that  he  could  not  maintain  an  action  against 
the  railroad  company  for  damages.  The  case 
arose  on  a  demurrer  to  the  declaration  which 
the  circuit  Judge  sustained.  The  referees  rec- 
ommended a  reversal  of  his  judgment,  and  the 
supreme  court  reversed  the  decision  of  the  ref- 
erees and  affirmed  that  of  the  circuit  court,  but 
did  so  by  a  bare  majority,  one  of  the  judges 
writing  a  vehement  dissent  in  which  another 
concurred.  The  case  is  quite  voluminous,  and 
the  prevailing  opinion  squarely  states  the  posi- 
tion taken  by  the  plaintiff  with  his  reasons  and 
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were  at  all  of  said  times,  and  now  are,  stock- 
holders in  said  the  Journal  Company,  and 
financially  interested  in  the  business  and 
success  of  said  the  Journal  Ck>mpany;  that 
the  business  and  trade  of  the  said  Lucius  W. 
Nieman  is,  among  other  things,  that  of  edi- 
tor of  said  the  Milwaukee  Journal,  and  the 
business  and  trade  of  said  Lloyd  T.  Boyd  is 
that  of  business  manager  of  said  the  Jour- 
nal Company  and  of  the  said  the  Milwaukee 
Journal;  and  that  at  all  of  said  times  the 
business  of  said  John  W.  Schaum  was  and 
is  that  of  treasurer  of  said  the  Journal 
Company. 

**That  the  prices  of  advertisements  and 
the  advertising  rates  which  newspapers  such 
as  said  the  Milwaukee  Journal  and  the 
other  newspapers  herein  mentioned  are  en- 


titled to  charge,  and  which  advertisers  and 
patrons  are  willing  to  pay,  depend  and  are 
based  largely  upon  the  circulation  of  such 
papers  and  the  number  of  their  readers; 
that  early  in  the  year  a.  d.  1900,  said  the 
Journal  Company  in  good  faith  established 
a  new  rate  for  advertising  in  said  the  Mil- 
waukee Journal,  based,  among  other  things, 
upon  its  increased  circulation,  and  notified 
the  patrons  of  and  advertisers  in  the  said 
the  Milwaukee  Journal  thereof,  which  said 
rate  for  advertising  was  an  increase  of 
about  25  per  cent  above  that  which  was 
charged  by  said  the  Journal  Company  for 
like  advertising  in  the  year  1899. 

"That  at  all  of  said  times  the  said  Andrew 
J.  Aikens  was,  and  now  is,  the  business 
manager  of  the  Evening  Wisconsin,  a  daily 


also  the  reason  why  the  majority  of  the  court 
considered  them  untenable.  Space  will  not 
permit  the  giving  of  any  of  them,  but  the  case 
turned  upon  the  theory  that  the  defendant  cor- 
poration had  a  right  to  discharge  its  employ- 
ees, and.  having  the  right,  the  motive  which 
operated  to  bring  about  the  discharge  could  not 
be  considered,  and  that  having  the  right  to  dis- 
charge them,  it  had  a  right  to  notify  them  that 
it  would,  under  any  circumstances  it  chose  to 
designate.  The  argument  of  the  plaintiff  and 
the  opinion  of  the  dissenting  Judges  was  that, 
whenever  there  is  an  act  done  with  the  pur- 
pose to  injure  another,  and  not  simply  in  the 
exercise  of  one's  legal  right,  and  injury  is  pro- 
duced, and  the  means  used  naturally  tend  to  the 
end  designed,  then  for  that  injury  the  party 
should  be  held  responsible;  that,  although  It 
must  be  conceded  that  the  defendant  had  a  right 
to  discharge  its  employees  without  any  reason, 
it  did  not  follow  that  it  had  any  right  to  co- 
erce or  intimidate  the  employee  from  acting  as 
be  otherwise  would  in  trading  with  the  plain- 
tiff, by  holding  over  him  the  threat  of  dis- 
charge in  case  he  did  so  and  thereby  causing  the 
plaintiff  to  lose  his  custom. 

The  defendant,  a  corporation  or  association 
engaged  in  cutting  and  shipping  logs,  main- 
tained a  store  and  issued  checks  which  by  their 
terms  were  good  for  merchandise  at  the  store, 
and  not  transferable,  to  their  employees  in  pay- 
ment of  wages.  Although  the  checks  were  by 
their  terms  made  "not  transferable,'*  the  de- 
fendant was  in  the  habit  of  receiving  them 
where  they  had  been  given  to  other  persons  by 
the  employees  who  received  them  in  payment 
for  anything.  Plaintiff,  the  proprietor  of  an- 
other store,  sold  goods  to  the  employees  of  de- 
fendant, who  paid  for  the  came  in  checks,  and 
plaintiff  In  return  bought  goods  of  defendant 
and  paid  for  the  same  in  these  checks,  and 
traded  some  of  the  checks  to  others  who  were 
not  employees  of  the  defendant,  who  bought 
goods  of  the  defendant  and  paid  in  checks. 
Defendant,  for  the  purpose  of  injuring  the 
plaintiff  in  his  business,  at  a  time  after 
plaintiff  had  taken  and  received  the  checks 
of  the  defendant,  stated  to  its  employees 
that  it  would  discharge  each  and  every 
one  of  ita  employees  from  its  service  in 
case  any  one  of  them  should  buy  goods,  li- 
quors, etc.,  or  trade  in  any  manner  whatever 
with  the  plaintiff;  and  that  it  would  not  take 
up  any  checks,  and  receive  the  same  in  pay- 
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ment,  of  its  goods,  wares,  and  merchandise  from 
any  person  whomsoever,  when  and  where  said 
checks  had  passed  through  the  hands  of  plain- 
tiff. The  petition  also  alleged  that  defendant 
had,  by  its  agents  and  employees,  and  for  its 
own  dishonest  and  corrupt  purposes,  and  for 
the  purpose  of  destroying  the  competition  In 
trade  of  plaintiff  in  the  sale  of  goods,  wares, 
and  merchandise,  threatened  its  employees  with 
discharge  if  they  refused  to  sign  a  certain  pe- 
tition for  a  local  option  election,  or  If  they 
voted  against  the  same, — plaintiff  being  en- 
gaged in  the  sale  of  liquors, — which  election, 
if  it  had  carried,  would  have  closed  up  plain- 
tiff's business.  A  declaration  stating  the  fore- 
going facts  was  held  not  to  allege  a  cause  of 
action.  That  it  was  legitimate  for  defendant 
to  appropriate  to  Itself  all  the  customers  it 
could  command,  even  to  the  extent  of  driving 
plaintiff  out  of  business,  provided  the  means 
used  for  that  purpose  did  not  contrav«ie  any 
law,  or  violate  a  definite  legal  right  of  the 
plaintiff.  That  the  latter  had  no  right  to  pro- 
tection against  competition ;  he  had  no  superior 
right  to  the  trade  of  defendant's  employees,  or 
that  of  other  persons.  That,  had  the  defend- 
ant had  no  proper  interest  of  its  own  to  sub- 
serve in  so  doing,  but  had  acted  wantonly  in 
causing  loss  to  the  plaintiff,  the  rule  would 
be  different.  And  that  the  fact  that  defend- 
ant's purpose  by  its  acts  was  to  break  plaintiff 
up  in  business  would  not  give  the^  cause  of  ac- 
tion, for  that  is  the  natural  result  of  success- 
ful competition.  Robison  v.  Texas  Pine  Land 
Asso.   (Tex.  Civ.  App.)  40  S.  W.  843. 

In  Graham  v.  St.  Charles  Street  R.  Co.  47 
La.  Ann.  214,  27  L.  R.  A.  416,  16  So.  806,  the 
action  was  against  the  railroad  company  and 
its  foreman,  and  the  declaration  alleged  that 
the  foreman  had  frequently  and  continuously 
Instructed  the  men  under  his  control  that  they 
must  not  deal  at  the  petitioner's  store,  and 
that  he  would  discharge  them  if  they  did,  and 
that  he  especially  instructed  and  directed  three 
of  the  employees  of  the  company  to  that  effect, 
and  that  in  all  said  conduct  he  was  witbin  the 
scope  of  his  employment  by  the  company,  and 
that  the  petitioner  had  suffered  loss  In  his  busi- 
ness in  patronage  thus  driven  away  and  diverted 
which  he  would  have  otherwise  enjoyed.  There 
was  an  exception  of  no  cause  of  action  (prac- 
tically a  demurrer)  to  the  petition,  which  was 
sustained  in  the  lower  court  but  reversed  by 
the  supreme  court,  where  it  was  held  that  tta« 
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newspaper  published  in  the  city  of  Mil- 
waukee, and  having  also  an  extensive  circu- 
lation and  devoted  to  the  purposes  of  a  gen- 
eral newspaper  and  to  advertising  for  hire, 
like  unto  said  the  Milwaukee  Journal;  that 
at  all  of  said  times  said  Albert  Huegin  wajs, 
and  now  is,  the  business  manager  of  the 
Milwaukee  Sentinel,  a  daily  newspaper  pub- 
lished at  the  city  of  Milwaukee,  having  an 
extensive  circulation  and  devoted  to  the  pur- 
poses of  a  general  newspaper  and  to  adver- 
tising for  hire,  like  unto  the  newspapers 
aforementioned;  that  at  all  of  said  times 
said  Melvin  A.  Hoyt  was,  and  now  is,  the 
editor  of  the  Milwaukee  Daily  News,  and  the 
president  of  the  News  Publishing  Company, 
the  corporation  owning  said  the  Milwaukee 
Daily  News,  a  daily  newspaper  published  at 


the  city  of  Milwaukee  and  devoted  to  the 
purposes  of  f^  general  newspaper  and  to  ad- 
vertising for  hirje,  like  unto  the  other  of  said 
newspapers. 

"That  on  or  about  said  5th  day  of  April, 
A.  D.  1000,  the  exact  date  whereof  being  un- 
known to  affiants,  said  Andrew  J.  Aikens, 
Albert  Huegin,  and  Melvin  A.  Hoyt,  with 
others  unknown  to  affiant,  in  furtherance 
and  in  pursuance  of  said  unlawful  conspir- 
acy, combination,  confederation,  association,- 
agreement,  and  mutual  understanding,  for 
the  purpose  and  with  the  intent  then  and 
there  of  wilfully,  maliciously,  and  unlaw- 
fully injuring  said  the  Journal  Company  in 
its  trade  and  business,  and  also  said  Luciun 
W.  Nieman,  Lloyd  T.  Boyd,  and  John  W. 
Schaum,  and  each  of  them,  in  their  trade 


Intentional  causing  of  loss  by  one  man  to  an- 
other, without  Justifiable  cause,  and  with  a  ma- 
licious purpose  to  Inflict  it,  Is  of  itself  a  wrong, 
and  It  is  a  general  principle  that  every  act  of 
man  which  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  repair  it. 
That,  while  it  may  be  conceded  that  a  person 
has  an  absolute  right  to  refuse  to  have  busi- 
ness relations  with  any  person  whomsoever, 
whether  the  refusal  be  based  upon  reason,  or 
be  the  result  of  whim,  caprice,  prejudice,  or 
malice,  and  that  there  is  no  law  which  could 
reach  him  for  so  doing,  it  is  not  equally  true 
that  he  can  always,  from  such  motives,  in* 
fluence  another  person  to  do  the  same  without 
incurring  legal  liability.  The  cause  was  after- 
wards tried,  and  a  verdict  rendered  In  favor  of 
the  plaintiff  against  both  defendants.  On  a  re- 
view of  the  judgment  entered  upon  such  verdict, 
the  supreme  court  reversed  the  Judgment  as  to 
the  railroad  company  upon  the  ground  that  the 
other  defendant  was  not  acting  within  the  scope 
of  his  authority,  and  affirmed  it  as  to  the  in- 
dividual defendant.  47  La.  Ann.  1656,  18  So. 
707. 

In  affirming  the  Judgment  as  to  the  Indi- 
vidual defendant  upon  the  last  appeal,  the 
court  said :  "We  recognize  the  principle  urged 
by  the  defense,  that  the  employer  has  the  right 
to  employ  those  he  chooses,  and  the  same  lib- 
erty is  allowed  as  to  their  discharge."  This 
Is  taken  here  for  the  purpose  of  comparing  it 
with  what  was  said  In  the  next  case,  wherein 
the  judge,  inadvertently,  or  otherwise,  seemed 
to  make  a  dibtinctlon,  which  it  Is  believed  was 
not  warranted. 

The  facts  in  the  above  case  are  almost  Iden- 
tical with  those  In  Payne  v.  Western  &  A.  R. 
Co.  13  Lea,  507,  49  Am.  Rep.  606,  9upra,  but 
In  neither  decision  of  Graham  v.  St.  Charles 
Street  R.  Co.  is  that  case  mentioned.  In  the 
Payne  Case  there  was  no  question  made  but 
what  the  act  was  within  the  scope  of  the  agent's 
authority,  but  the  defendant  railroad  company 
was  held  not  liable  because  it  had  a  right  to  do 
Just  what  was  held  to  be  actionable  as  to  the 
foreman  in  the  Graham  Case. 

In  Interuatlonal  &  G.  N.  R.  Co.  v.  Greenwood, 
2  Ter.  Civ.  App.  76,  21  S.  W.  559.  the  road  mas- 
ter of  the  railroad  Issued  the  following  order 
to  a  subordinate  officer :  "Give  your  men  or- 
ders not  to  have  any  further  dealings  with  this 
man  Greenwood,  and,  if  they  do,  discharge 
them."  The  petition  alleged  that  the  plaintiff 
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was  the  proprietor  of  a  boarding  house  and  sa- 
loon, and  that  the  division  road  master,  whose 
duty  it  was  to  employ  men  vigorously  and  ma- 
liciously prosecuted  a  boycott  against  the  plaln- 
tlir,  and  declared  it  to  be  his  intention  to  dis- 
charge and  refuse  employment  to  any  and  all 
men  who  should  in  any  way  patronise  plaintiff, 
and  instructed  his  section  foreman  to  discharge 
and  refuse  employment  to  anyone  known  to 
patronize  and  deal  with  the  plaintiff,  and  that 
upon  being  complained  to,  the  defendapt  rail- 
road company  had  refused  plaintiff  any  redress, 
by  which  custom  and  trade  were  driven  away 
from  the  plaintiff  and  he  was  injured  in  his 
business.  The  general  demurrer  was  overruled, 
and  defendant  answered,  and,  upon  the  trial, 
a  verdict  for  plaintiff  was  rendered,  which  was 
modified  and  affirmed,  the  court  saying  that  the 
question  was,  Did  the  defendant  have  the  right 
to  prohibit  its  servants  from  patronizing  plain- 
tiff's hotel  and  salcon?  and  said  that  if,  in  is- 
suing the  order  or  authority,  the  defendant  on- 
ly exercised  a  legal  right,  it  might  be  admitted 
that  plaintiff  could  not  complain,  although  it 
resulted  in  loss  to  him.  whatever  may  have 
been  the  motive  with  which  the  act  was  done. 
That,  if  the  company  had  the  right  to  dis- 
charge Its  servants  for  doing  the  forbidden 
things,  then  it  must  follow  that  it  could  lawful- 
ly notify  them  that  it  would  exercise  it.  That 
Its  right  to  discharge  was  not  to  dismiss  the 
servants  arbitrarily  or  capriciously,  but  for 
reasonable  causes  only,  and  that  this  applied 
only  to  rights  of  the  master  with  reference  to 
servants  already  in  his  employ.  That  the 
company  had  the  right  to  determine  for  itself 
whom  it  would  thereafter  employ,  and  the 
reasons  upon  which  it  might  act  concerned  no 
one  but  Itself ;  and  stated  that  there  was  a  dis- 
tinction between  a  discharge  and  a  refusal  to 
employ.  So,  the  liability  of  the  railroad  com- 
pany in  this  case  seems  to  have  been  based 
upon  the  theory  that,  in  threatening  to  dis- 
charge the  employees  for  dealing  with  the  plain- 
tiff, they  were  threatening  to  do  what  they  bad 
no  right  to  do,  and  therefore,  if  the  plaintiff  was 
injured,  the  company  was  liable.  It  does  not 
appear  whether  this  was  the  theory  upon  which 
the  whole  court  affirmed  the  Judgment,  but,  if 
It  was,  it  is  a  theory  entirely  different  from  that 
expressed  in  the  language  quoted  from  the  Louis- 
iana supreme  court  in  Graham  v.  St.  Charles 
Street  R.  Co.  47  Lu.  Ann.  1656.  18  So.  707,  gu- 
pra,  and  It  is  believed  that  that  language  ex- 
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and  business,  and  to  that  end  and  with  the 
purpose  and  intent  aforesaid,  did  confeder- 
ate,  agree,  and  mutually  undertake  that,  if 
any  merchant  or  other  person  or  corpora- 
tion advertising  or  proposing  to  advertise 
in  said  the  Milwaukee  Journal  should  pay 
or  agree  to  pay  to  said  the  Journal  Com- 
pany the  increased  rate  for  advertising  es- 
tablished or  fixed  by  it  as  aforesaid,  that 
then  and  in  that  case  any  such  person  or 
•corporation  should  not  be  permitted  to  ad- 
vertise in  any  of  said  other  three  newspa- 
pers, to  wit,  said  the  Milwaukee  Sentinel, 
the  Evening  Wisconsin,  and  the  Milwaukee 
Daily  News,  unless  such  merchant,  other 
person  or  corporation  should  advertise  in 
each  of  said  three  papers  and  pay  to  each  of 
them  or  to  the  respective  owners  or  proprie- 


tors of  them,  a  corresponding  increase  over 
the  rat«s  respectively  theretofore  charged  by 
such  other  three  newspapers  respectively,  to 
wit,  about  25  per 'cent  in  excess  of  what 
said  last-mentioned  three  papers  respectivdy 
were  then  charging  and  had  theretofore 
charged  for  advertising;  but  that  in  case 
any  merchant,  other  person  or  corporation 
should  refuse  to  pay  to  said  the  Journal 
Company  the  said  increased  rate  established 
by  it  as  aforesaid  for  advertising  in  said 
the  Milwaukee  Journal,  then  and  in  that 
case  such  merchant  or  other  person  or  cor- 
poration so  refusing  should  be  at  liberty  to 
advertise  in  any  or  all  of  the  other  of  said 
three  newspapers  at  the  rates  which  had 
theretofore  been  charged  by  said  other  three 
newspapers  respectively;  that  a  large  num- 


presses  the  true  theory,  vis,,  that  the  employer 
has  the  T\ght  to  employ  those  he  chooses,  and 
the  same  liberty  is  allowed  to  discharge  them. 

But  this  was  probably  only  the  dictum  of  the 
judge  writing  the  opinion,  and  the  fair  dis- 
tinction Is  that  the  real  reason  for  the  decision 
lies  In  the  fact  that  the  officer  or  servant  of  the 
defeDdant  was  not  doing  what  he  did  in  virtue 
of  any  right  or  for  the  benefit  of  the  company, 
but  solely  to  injure  the  plaintiff,  and  therefore 
from  unmixed  malice. 

Cbiatovlch  v.  Ilanchett,  88  Fed.  873.  was  an 
action  for  libel  heard  on  a  demurrer  to  an 
amended  complaint  which  stated  that  the  de- 
fendants caused  to  be  posted  and  circulated  a 
notice  to  their  employees  stating  that  the  plain- 
tiff, entertained  feelings  of  animosity  for  the 
defendants,  that  he  had  expressed  his  In- 
tention to  hinder  and  embarrass  them,  and 
his  action  had  tended  to  interfere  with 
their  business,  and  requested  the  employees 
to  refrain  from  associating  with  him  either 
directly  or  indirectly,  to  disclose  to  him 
nothUi^  to  indicate  the  condition  of  their  busi- 
ness, demanded  a  total  cessation  of  communi- 
cation between  them  and  him,  and  that  no  one 
of  their  agents  or  employees  trade  or  deal  with 
plaintiff  In  any  manner,  and  ended  by  stating 
that  his  interests  were  so  antagonistic  to 
theirs — his  purpose  was  so  manifestly  hostile — 
that  those  who  favored  him  could  not  com- 
plain if  defendants  considered  them  as  equal- 
ly unfriendly  to  them.  While  treating  it  in  form 
as  an  action  of  slander,  in  the  reasoning  upon 
the  second  question  arising  in  the  case  the 
court  entered  into  the  propositions  that  were 
considered  in  the  three  previous  cases  in  re- 
gard to  the  injury  to  one's  business  by  another 
threatening  to  discharge  his  employees  in  case 
they  had  dealings  with  him,  and  on  this  subject 
the  court  said  that,  as  a  general  rule,  it  might 
be  said  that  every  person  has  an  absolute  right 
to  refuse  to  have  any  business  relation  with 
any  particular  person  or  persons.  That  this 
proposition,  however.  In  so  far  as  It  applies 
to  cases  like  the  present,  must  be  confined  and 
limited  to  the  individual  action  of  the  men  who 
assert  the  right.  That  It  is  not  true  in  law — 
although  some  authorities  to  that  effect  might 
be  found — that  one  person,  having  the  right 
himself,  may,  from  his  ill  will,  malice,  revenge, 
or  other  evil  motive,  Influence  other  persons  to 
do  the  same  thing.  The  demurrer  was  over- 
ruled. 
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The  case  was  afterwards  tried  before  the 
same  Judge,  who  overruled  the  demurrer,  and, 
in  denying  a  motion  for  a  new  trial,  he  treated 
the  case  in  the  same  manner  as  he  had  on  the 
argument  of  the  demurrer,  citing  and  distin- 
guishing the  recent  case  of  Allen  v.  Flood 
[1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  119,  77  L. 
T.  N.  S.  717,  46  Week.  Rep.  258,  infra,  IV.  b.  In 
the  House  of  Lords,  which,  as  we  have  seen, 
was  purely  an  action  for  depriving  the  plaintiffs 
of  their  employment,  and  treated  Heywood  v. 
Tillson,  75  Me.  225,  46  Am.  Rep.  373,  and  Orr 
V.  Home  Mut.  Ins.  Co.  12  La.  Ann.  255,  68  Am. 
Dec.  770,  in  the  same  manner.  96  Fed.  681. 

On  appeal  to  the  circuit  court  of  appeals, 
the  Judgment  in  favor  of  the  plaintiff  was  af- 
firmed.    41  C.  C.  A.  648,  101  Fed.  742. 

It  will  be  noticed  that  the  notice  In  this 
case  was  very  similar  to,  if  not  substantially 
the  same  as,  that  uttered  by  the  railroad  com- 
pany to  its  employees  in  Payne  v.  Western  ft 
A.  R.  Co.  13  Lea,  507,  49  Am.  Rep.  666,  aupra, 
and  that  the  plaintiff  in  each  case  claimed  that 
the  special  damage  to  him  was  the  same.  The 
plaintiff  in  each  case  was  a  merchant,  and  the 
damage  consisted,  as  alleged  in  the  declaration 
In  one  case  and  the  complaint  in  the  other.  In 
causing  the  employees  of  the  defendant  to  cease 
trading  with  the  plaintiff. 

The  reasonable  conclusion  from  the  foregoing 
cases  would  appear  to  be  that  the  Graham,  the 
Robison,  the  Greenwood,  and  the  Chiatovich 
Oases  were  correctly  decided,  and  that  in  the 
Payne  Case  the  majority  of  the  court  were  not 
in  line  with  the  weight  of  authority,  and  that 
the  dissenting  Judges  were. 

In  West  Virginia  Transp.  Co.  v.  Standard  Oil 
Co.  60  W.  Va.  611,  56  L.  R.  A.  804,  40  S.  E. 
591,  it  was  held  that  a  charge  in  a  count  hi  the 
declaration  that  the  defendant,  through  indi- 
viduals interested  in  it,  had  become  stockhold- 
ers in  an  oil  company  through  whose  territory 
the  plaintiff  had  laid  pipe  lines  and  from  which 
it  had  for  several  years  transported  oil  for 
compensation ;  and  further,  that  the  defendant 
had  practically  controlled  the  business  of  said 
oil  company,  and  induced  the  construction  of  a 
pipe-line  company  and  thereby  ruined  the  bus- 
iness of  the  plaintiff,  and  all  of  which  was  done 
by  combination  and  malicious  conspiracy, — did 
not  state  an  actionable  wrong,  as  it  did  not  ap- 
pear that  the  defendant  had  harmed  the  plain- 
tiff by  doing  unlawful  things.  That,  in  order 
to  constitute  a  cause  of  action,   the  plaintiff 
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ber  of  mcrchaiits  in  the  city  of  Milwaukee 
and  other  persons  were  at  the  time  of  said 
combination  and  agreement,  and  subsequent- 
Ij  thereto,  advertising  in  all  of  said  news- 
papers, to  wit,  the  Milwaukee  Journal,  the 
Evening  Wisconsin,  the  Milwaukee  Sen- 
tinel, and  the  Milwaukee  Daily  News,  and 
that  the  right  or  privilege  to  advertise  in 
two  or  more  of  said  papers  was  and  is  con- 
sidered and  regarded  by  a  large  number  of 
such  merchants  and  other  persons  as  a  val- 
uable right  and  privilege  and  one  much  to 
be  desired;  that  all,  or  the  greater  part  of 
the  patrons  of  and  persons  advertising  in 
said  the  Milwaukee  Journal  were,  pursu- 
ant to  said  combination  and  conspiracy  on 
the  part  of  said  Aikens,  Huegin,  and  Hoyt, 
and  in  furtherance  thereof,  notified  by  them 


of  the  said  agreement,  conspiracy,  and  com- 
bination between  said  Andrew  J.  Aikens, 
Albert  Huegin,  and  Melvin  A.  Hoyt;  that 
many  of  the  patrons  and  advertisers  in  said 
the  Milwaukee  Journal  were  induced  there- 
by to  withdraw  their  advertisements  there- 
from, greatly  to  the  injury  of  the  business 
and  trade  of  said  the  Journal  Company  and 
of  said  Lucius  W.  Nieman,  Lloyd  T.  Boyd, 
and  John  W.  Schaum;  that  pursuant  to 
said  combination,  agreement,  confederation, 
and  conspiracy,  and  in  furtherance  thereof, 
said  Andrew  J.  Aikens,  Albert  Huegin,  and 
Melvin  A.  Hoyt  did  refuse  to  allow  the  ad- 
vertisements of  divers  merchants  and  other 
persons  to  be  inserted  in  either  the  Mil- 
waukee Sentinel,  the  Evening  Wisconsin,  or 
the  Milwaukee  Daily  News  aforesaid,  and 


must  have  a  right;  that  right  must  be  Injured 
by  the  defendants,  and  Injured,  too,  by  unlaw- 
ful means,  by  acts  which  the  defendants  had 
no  right  to  do.  That  it  must  be  established 
tbat  the  defendants  owed  a  duty  to  the  plaintiff, 
and  broke  that  duty  to  make  an  actionable  tort ; 
and  that  in  this  case  the  fact  that  the  defend- 
ant was  acting  with  the  motive  or  intent  of 
breaking  down  the  plaintiff's  business  did  not 
render  its  conduct  actionable. 

A  declaration  is  bad  on  demurrer  which  al- 
leges that  the  plaintiff's  copartner  and  another 
conspired  to  compel  plaintiff  to  withdraw  from 
the  firm  and  to  dispose  of  his  interest  in  it  to 
them,  and  for  that  end  procured  creditors  of 
the  firm  to  attach  all  its  stock  In  trade,  and  to 
petition  the  attaching  officer  to  sell  the  goods 
forthwith,  representing  them  to  be  liable  to 
depreciate  in  value,  whereby  the  plaintiff  was 
forced  to  withdraw  from  the  firm,  the  court 
aaying  the  allegations  of  conspiracy,  illegality, 
falsehood,  and  malice  will  not  support  this  ac- 
tion, unless  either  the  purpose  intended,  or  the 
means  by  which  it  was  to  be  accomplished,  is 
shown  to  be  unlawful.  That  the  compelling 
the  plaintiff  to  withdraw  from  the  firm  was  not 
unlawful,  and  the  means  employed  in  do- 
ing so  are  not  shown  to  be  unlawful,  for  the 
plain tiff*8  creditors  upon  the  allegations  In  the 
declaration  had  a  lawful  right  to  attach  his 
property  and  to  petition  the  officer  to  sell  the 
^oods  attached.  O'Callaghan  v.  Cronan,  121 
Mass.  114. 

The  members  of  a  master  builder's  associa- 
tion are  not  liable  in  an  action  brought  by  a 
builder,  not  a  member  of  their  association,  to 
recover  damages  against  the  association  and 
Its  members,  based  upon  the  facts  that  the 
defendants  had  each  addressed  a  note  to  ar- 
chitects having  cUarge  of  a  building  about  to 
be  erected,  to  the  effect  that  they  would  de- 
cline to  bid  on  the  building  if  the  plalntirs  bid 
was  received  in  competition,  for  the  reason  that, 
as  every  man  has  a  lawful  right  to  work  for 
or  deal  with,  or  to  refuse  to  work  for  or  deal 
with,  any  man  or  class  of  men  as  he  sees  fit, 
upon  the  same  principle  he  has  a  lawful  right 
to  compete  with,  or  refuse  to  compete  with, 
any  person  or  persons  or  class  of  men  he  sees 
proper ;  and  in  this  case  in  the  notice  given  by 
each  of  the  defendants  to  the  architects  there 
was  no  threat,  express  or  implied,  either 
against  the  plaintiff  or  against  the  architects; 
nor  was  there  any  language,  even  suggestive 
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of  coercion  or  intimidation.  Master  Builders* 
Asso.  V.  Domascio,  16  Colo.  App.  25.  63  Pac. 
782. 

A  combination  of  employers  to  resist  an  ad- 
vance in  wages  determined  upon  by  an  associa- 
tion of  employees,  by  refusing  to  sell  to  any 
persons  who  conceded  such  advance,  is  not  an 
unlawful  conspiracy,  since  the  passage  of  the 
Pennsylvania  statute  making  it  lawful  for  em- 
ployees to  combine  to  raise  wages,  and  to  per- 
suade by  all  lawful  means  others  from  working 
for  a  less  sum,  as  such  combination  is,  not  to 
lower  the  price  of  wages  as  regulated  by  supply 
and  demand,  but  to  resist  an  artificial  price 
made  by  a  combination  which  by  a  statute  is 
lawful ;  and  the  sending  notices  to  wholesalers 
that  members  of  the  employers'  organization 
formed  to  resist  a  demand  by  the  workman  for 
an  increase  in  wages  will  withdraw  their  pat- 
ronage if  sales  are  made  to  persons  acquiescing 
in  the  workman's  demand  Is  not  such  coercion 
or  threat  as  will  render  the  combination  unlaw- 
ful. Cote  V.  Murphy,  159  Pa.  420,  23  L.  R.  A. 
135,  28  Atl.  100.  To  the  same  effect,  Buchanan 
V.  Barnes  (Pa.)  28  Atl.  195;  Buchanan  v.  Kerr, 
159  Pa.  433,  28  Atl.   195. 

In  Cote  V.  Murphy,  159  Pa.  420,  23  L.  R.  A. 
135,  28  Atl.  190,  the  court  said  that  the  com- 
bination of  the  employers  was,  not  to  inter- 
fere with  the  price  of  lalwr,  as  determined  by 
the  common-law  theory,  but  to  defend  them- 
selves against  a  demand  made  altogether  re- 
gardless of  the  price,  as  regulated  by  the  sup- 
ply; tbat  the  element  of  unlawful  combination 
to  restrain  trade  because  of  greed  of  profit  to 
themselves,  or  by  malice  towards  the  plaintiff 
or  others,  was  lacking,  and  that  this  was  the 
essential  element  on  which  are  founded  all  the 
decisions  as  to  common-law  conspiracy  in  this 
class  of  cai.es. 

Parker  v.  Bricklayers'  Union  No.  1,  21  Ohio 
L.  J.  223,  was  an  action  against  the  defendants 
for,  first,  libel,  second,  for  maintaining  a  boy- 
cott against  the  plaintiff.  As  the  verdict  was 
general  for  the  plaintiff,  the  case  Is  not  an  au- 
thority on  the  subject,  except  in  what  the  Judge 
said  in  charging  the  Jury,  namely,  that.  If 
the  defendants  combined  to  do  only  a  lawful 
thing,  solely  by  lawful  means,  and  they  in  fact 
did  nothing,  either  Individually  or  in  combina- 
tion, but  what  they  had  a  legal  right  to  do, 
then  the  malice  they  had,  if  any,  was  imma- 
terial. 

The  secretary    of    a    voluntary   assocla^bp^ 
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did  prevent  the  advertisements  of  divers 
meJTchants  and  other  persons  from  appearing 
in  all  or  any  of  said  three  last-mentioned 
newspapers  because  such  merchants  or  other 
persons  so  prevented  had  paid  or  had  agreed 
to  pay  to  said  the  Journal  Company  the  said 
increased  rate  for  advertising  established  by 
it  as  aforesaid;  and  that  by  reason  of  said 
combination,  conspiracy,  and  agreement 
many  merchants  in  the  city  of  Milwaukee 
and  elsewhere,  and  other  persons,  were  pre- 
vented from  advertising  in  said  the  Mil- 
waukee Joumsl,  greatly  to  the  injury  of  the 
business  and  trade  of  said  the  Journal  Com- 
pany, and  of  said  Lucius  W.  Nieman,  Lloyd 
T.  Boyd,  and  John  W.  Schaum,  and  of  each 
of  them,  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Wisconsin. 

Wherefore,    affiants   pray    that    the    said 
Andrew  J.  Aikens,  Albert  Huegin,  and  Mel- 


vin  A.  Hoyt  be  arrested  and  dealt  with  ae* 
cording  to  law." 

The  complaint  was  filed  with  the  polios 
court  in  the  city  of  Milwaukee  and  such 
proceedings  were  thereupon  had,  based 
thereon,  that  the  defendants  therein  named 
were  arrested  and  produced  before  such 
court  for  a  preliminary  examination,  where- 
upon a  motion  was  made  for  their  discharge 
upon  the  ground  tliat  the  allegations  of  the 
complaint  were  not  sufficient  to  show  that 
a  criminal  offense  had  been  committed.  The 
motion  waa  overruled.  Thereupon  evidence 
was  taken  before  the  court,  tending  to  es- 
tablish the  allegations  of  the  complaint.  At 
the  close  of  the  evidence  a  motion  was  made 
to  discharge  each  of  the  defendants,  which 
was  denied.  The  court  then  decided  upon 
the  evidence  that  the  offense  charged  in  the 
complaint  had  been  committed,  and  that 
there  was  probable  cause  for  believing  the 


formed  by  a  large  number  of  retail  luinber 
dealers  who  had  mutually  agreed  that  they 
would  not  deal  with  any  manufacturer  or 
wholesale  dealer  who  should  sell  lumber  di- 
rectly to  consumers  not  dealers,  at  any  point 
where  a  member  of  the  association  was  carry- 
ing on  a  retail  yard,  and  provided  in  their 
by-laws  that  whenever  any  wholesale  dealer  or 
manufacturer  made  any  such  sale  their  secre- 
tary should  notify  all  the  members  of  the  fact, 
— will  not  be  enjoinjed,  in  an  action  brought  by 
a  person  who  has  made  such  a  sale  after  the 
secretary  has  threatened  to  send  notice  of  the 
fact,  from  sending  such  notice.  Bohn  Mfg.  Co. 
V.  Hoi  I  is,  54  Minn.  223,  »ub  nom.  Bohn  Mfg. 
Co.  V.  Northwestern  Lumbermen's  Asso.  21  L. 
R.  A.  337,  55  S.  W.  1110.  In  this  case  the  court 
said,  if  an  act  be  lawful, — one  that  the  party 
has  a  legal  right  to  do, — the  fact  that  he  may 
be  actuated  by  an  improper  motive  does  not 
render  it  unlawful.  As  said  in  one  case,  "the 
exercise  by  one  man  of  a  legal  right  cannot 
be  a  legal  wrong  to  another ;"  or,  as  expressed 
in  another  case,  "malicious  motives  make  a  bad 
case  worse,  but  they  cannot  make  that  wrong 
which,  In  its  own  essence,  is  lawful."  The 
court  said  further,  what  one  may  lawfully  do 
singly,  two  or  more  may  lawfully  agree  to  do 
Jointly.  The  number  who  unite  to  do  the  act 
cannot  change  the  character  of  the  act  from 
lawful  to  unlawful.  The  gist  of  a  private  ac- 
tion for  the  wrongful  act  of  many  is  not  the 
combination  or  conspiracy,  but  the  damage 
done  or  threatened  to  the  plaintiff  by  the  acts 
of  the  defendants.  If  an  act  be  unlawful,  the 
combination  of  many  to  commit  it  may  aggra- 
vate the  injury,  but  cannot  change  the  character 
of  the  act.  In  a  few  cases  there  may  be  some 
loose  remarks,  apparently  to  the  contrary,  but 
they  evidently  have  their  origin  In  a  confused 
and  inaccurate  idea  of  the  law  of  criminal  con- 
spiracy, and  in  falling  to  distinguish  between 
an  unlawful  act  and  a  criminal  one.  It  can 
never  be  a  crime  to  combine  to  commit  a  lawful 
act,  but  it  may  be  a  crime  for  several  to  con- 
spire to  do  an  unlawful  act  which,  if  done  by 
one  Individual  alone,  although  unlawful,  would 
not  be  criminal.  Hence,  the  fact  that  the  de- 
fendants associated  themselves  together  to  do 
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the  act  complained  of  was  wholly  immaterial 
in  this  case. 

An  association  of  master  plumbers,  in  order 
to  free  themselves  from  the  competition  of  those 
who  were  not  members  of  the  association,  sent 
notices  to  wholesale  dealers  in  plumber's  sup- 
plies not  to  sell  to  others  than  members  of  the 
association  under  the  penalty  of  a  withdrawal 
of  the  latter' s  patronage.  The  wholesale  dealers 
thereupon  refused  to  sell  to  nonmembers,  who 
were  in  consequence,  unable  to  purchase  sup- 
plies from  such  wholesale  dealera  It  was  held 
that  sending  of  the  notices  did  not  violate  any 
legal  rights  of  the  nonmembers,  and  afforded 
no  ground  for  relief  In  equity  by  injunction. 
Macauley  Bros.  v.  Tierney,  19  R.  I.  255,  37  L. 
K.  A.  455,  33  Atl.  1. 

A  petition  charged  that  the  defendants,  who 
were  officers  of  various  insurance  companies 
in  a  city,  combined,  confederated,  and  conspired 
wilfully  and  maliciously  to  injure  and  wholly 
ruin  the  plaintiff  in  his  trade  and  occupation  as 
commander  of  a  steamboat,  and  having  for  that 
purpose,  and  with  the  Intent  to  effect  the  object, 
refused,  without  cause,  to  take  any  insurance 
upon  his  boat,  whereby  he  was  deprived  of  all 
benefit  from  his  occupation,  and  was  compelled 
to  sell  his  boat  and  abandon  his  business.  To 
this  petition  there  was  a  demurrer,  which  was 
sustained  by  the  court  below,  and  brought  into 
the  supreme  court  to  determine  the  sufficiency 
of  the  petition.  In  affirming  the  Judgment  sus- 
taining the  demurrer,  the  supreme  court  held 
that  each  of  the  defendants  might  have  de- 
clined, to  take  any  insurance  on  the  plaintiff's 
boat,  and  that,  too,  from  hatred  and  malice  to- 
wards the  plaintiff,  and  such  individual  would 
not  have  been  liable  to  an  action  for  such  re- 
fusal. And  it  was  not  less  clear  that  the  whole 
of  the  defendants  might,  without  combination 
with  each  other,  have  refused  the  insurance, 
and  none  of  them  would  have  been  subject  to  an 
action.  That,  If  the  action  could  be  maintained, 
it  must  be  on  the  ground  that  the  defendants 
have  agreed,  among  themselves,  that  each 
should  take  no  insurance  on  the  plaintiff's  boat 
and  therefore  he  was  injured,  and  that,  if  this 
fact  would  sustain  the  action,  it  must  be  be- 
cause   the   conspiracy    itself    is    an    important 

part  of  the  cause  of  action ;  (yetg^O^^  court  had 
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defendants  guilty  of  such  ofTenBe.  Each  de- 
fendant refused  to  give  bail  for  his  appear- 
ance before  the  municipal  court  of  Mil- 
waukee county  for  trial,  whereupon  he  was 
duly  committed  to  the  custody  of  the  sheriff 
of  such  county  to  await  such  trial.  A  com- 
mitment was  delivered  to  the  sheriff,  as  to 
each  defendant,  all  being  in  the  same  form. 
The  following  is  one  of  such  commitments: 

"In  the  Police  Court  of  the  City  of  Mil- 
waukee. 
State  of  Wisconsin,     | 
Milwaukee  County.  } 

The  State  of  Wisconsin  to  the  Sheriff,  or 
His  Deputy,  or  to  Any  Constable  or  Po- 
liceman, and  to  the  Keeper  of  the  Com- 
mon Jail  of  Said  County: 
Wliereas,    Albert    Huegin    has    this    day 

been  brought  before  the  police  court  of  said 


city,  charged  on  the  oath  of  Lucius  W.  Nie- 
man  and  Lloyd  T.  Boyd  with  having  on  or 
about  the  5th  day  of  April,  a.  d.  1900,  at 
the  city  and  county  of  Milwaukee,  com- 
mitted the  offense  of  conspiracy  to  injure. 

And  whereas,  an  examination  of  the  said 
Albert  Huegin  has  been  held  before  said 
court,  and  the  said  court  being  satisfied 
that  an  offense  has  been  committed  as. 
charged  in  said  complaint,  and  that  there  is 
probable  cause  to  believe  the  prisoner  guilty 
thereof,  whereupon  the  said  court  did  re- 
quire the  said  Albert  Huegin  to  recognize 
with  sufficient  sureties  in  the  sum  of  five 
hundred  ($500.00)  dollars,  for  his  appear- 
ance before  the  municipal  court  of  said 
county,  at  the  present  term  thereof,  for  the 
year  1900,  and  not  depart  said  court  with- 
out leave.  And  the  said  Albert  Huegin  hav- 
ing failed  to  recognize  in  due  form  of  law. 

Now,  therefore,  in  the  name  of  the  state 


shown  from  authority  that  consplrary  need 
not  be  proved,  and  that  it  was  not  the  ground  of 
the  action.  That  the  act  charged  upon  the  de- 
fendants as  having  been  done  by  preconcert  was 
an  act  which  each  and  every  one  of  the  de- 
fendants had  a  right  to  do,  and  was  no  violation 
of  any  right  which  the  plaintiff  could  claim  un- 
der the  law ;  and  that,  the  moment  It  was  es- 
tablished that  the  conspiracy  was  not  a  sub- 
stantial ground  of  action,  it  followed  that  no 
action  could  be  brougbt  to  recover  damages 
for  the  joint  act  of  several,  unless  the  act 
Itself  was  illegal.  The  court  then  proceeded  to 
Instance  the  case  (which  has  since  become  of 
common  occurrence  In  the  "cornering"  of  prod- 
uce in  stock  on  the  general  market)  as  follows: 
"If  an  individual  was  known  to  be  under  an 
engagement  to  furnish  a  large  quantity  of  any 
article,  In  a  short  time,  at  a  stipulated  price, 
and  others,  from  hostility  to  him,  should  pur- 
chase all  of  the  article  in  the  market,  and  re- 
fuse to  sell  to  him  except  at  a  ruinous  price,  so 
that  he  could  not  comply  with  his  engagement, 
it  would  be  difficult  to  tlnd  any  principle  upon 
which  he  could  maintain  an  action  against 
them,  and  recover  the  damage  he  had  sustained 
in  consequence  of  failing  to  comply  with  bis 
contract.  Although  his  ruin  might  be  the  con- 
sequence, he  must  bear  it*'  Hunt  v.  Simonds, 
19  Mo.  583. 

In  South  Royalton  Bank  v.  Suffolk  Bank.  27 
Vt.  505,  the  declaration  stated  that  the  plain- 
tiffs, being  a  banking  corporation,  had  put  in 
circulation  a  large  amount  of  their  bills,  and 
that  the  bills  would  have  had  a  continued  and 
extended  circulation  to  the  gi*eat  gain  and 
profit  of  the  plaintiffs,  but  that  the  defendants, 
a  rival  banking  corporation,  maliciously,  cor- 
ruptly, and  wickedly  intending  and  ardently  de- 
siring to  injure  the  plaintiffs,  and  ultimately 
to  break  down  and  destroy  and  annihilate  the 
plaintiffs,  bought  up  the  plaintiff's  bills  from 
time  to  time  and  refused  again  to  exchange 
them  for  other  money,  and  kept  them  out  of 
circulation,  and  compelled  the  plaintiffs  to  re- 
deem large  amounts  of  such  bills  at  one  time 
In  specie  in  order  to  drain  the  vaults  of  the 
plaintiffs  of  their  specie  and  keep  their  bills  out 
of  circulation ;  and  a  demurrer  thereto  was 
sustained.  The  court  said  that  the  charge  In 
t{2  L.  R.  A. 


the  declaration  that  the  acts  were  done  from 
1)ad  motives  in  the  defendants  was  not  enough, 
as  motive  alone  is  not  enough  to  render  the  de- 
fendants liable  for  doing  those  acts  they  had 
a  right  to  do. 

rialntlff's  statement  of  claim  alleged  that 
the  defendant  was  publishing  a  circular  con- 
taining copies  of  a  report  of  experiments  test- 
ing the  zinc  paints  of  plaintiff  and  defendant, 
which  circular  contained  substantially  the  state- 
ment that  the  defendant's  white  zinc  was  equal 
to,  and,  indeed,  somewhat  better  than,  the  plain- 
tiff's, and  that  such  statement  was  untrue,  andl 
that  plaintiff  had,  by  reason  of  the  premises, 
been  Injured  in  his  business  and  credit.  The 
defendant  moved  (under  the  practice  act)  to 
strike  out  the  statement  of  claim  as  showing 
no  reasonable  cause  of  action.  The  master  or- 
dered that  It  should  be  struck  out  unless  the 
plaintiff  amended  by  averring  special  damage 
with  full  particulars.  From  this  order  the 
defendant  appealed,  and  the  Judge  discharged 
the  master's  order,  from  which  the  defendant 
appealed.  In  reversln);  the  order  of  the  Judge 
and  sustaining  the  original  order  made  by  the 
master,  the  court  of  appeals  held  that  such  a 
statement,  even  if  untrue  and  the  cause  of  loss 
to  the  plaintiff,  was  not  a  cause  of  action ;  and 
that,  moreover,  an  allegation  that  the  state- 
ment was  made  maliciously  was  not  enough  to 
convert  what  was  prima  facie  a  lawful  into 
a  prima  facie  unlawful  attachment ;  and  Allen 
V.  Flood  [1898]  A.  C.  1,  67  L.  J.  Q.  B.  N.  S. 
119,  77  L.  T.  N.  S.  717,  46  Week.  Rep.  258, 
infra,  IV.  b,  shows  that  malice  In  such  a  case  Is 
Immaterial.  Ilubbuck  v.  Wilkinson  [1897]  1 
Q.  B.  86,  68  L,  J.  Q.  B.  N.  S.  34. 

It  Is  not  an  unlawful  act  for  a  school  teach- 
er to  advise  or  persuade  his  pupils  not  to  visit 
or  purchase  at  a  store  of  a  person,  or  to  threat- 
en suspension  to  such  pupils  If  they  did  so 
visit  and  purchase,  whereby  the  proprietor  of 
the  store  suffers  damage  by  reason  of  the  schol- 
ars being  thereby  deterred  from  purchasing  at 
his  store;  ard  the  fact  that  he  did  so  advise, 
persuade,  and  threaten,  maliciously,  does  not 
cban.i?e  the  rule.  Guethler  v.  Altman,  26  Ind. 
App.  587,  60  N.  E.  355.  The  case  cites  nearly 
all  the  prominent  cases  mentioned  herein  which 
holds  that  a  malicious  motive  will  not  make 
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of  Wisconain,  you  are  hereby  commanded 
forthwith  to  convey  and  deliver  into  the 
custody  of  the  said  keeper  of  the  common 
jail,  the  body  of  the  said  Albert  Huegin,  and 
you,  the  said  keeper,  are  commanded  to  re- 
ceive the  said  Albert  Huegin  into  your  cus- 
tody, in  the  said  jail,  and  him  there  safely 
keep  until  he  shall  recognize .  as  aforesaid 
or  shall  otherwise  be  discharged  by  due 
course  of  law. 

Witness,  the  Honorable  Neele  B.  Neelen, 
justice  of  the  police  court  of  said  city  of 
Milwaukee,  this  30tii  day  of  June,  in  the 
year  of  our  Lord  one  thousand  nine  hun- 
dred. 

Thereafter  each  defendant,  on  a  petition 
stating  the  proceedings  to  which  reference 
has  been  made,  sued  out  of  the  circuit  court 
for  Milwaukee  county  a  writ  of  habeas  cor- 


pus to  test  the  legality  of  his  detention. 
The  sheriff  of  the  county  made  due  return 
to  each  of  such  writs,  justifying  the  deten- 
tion by  the  commitment  placed  in  his  hands 
as  before  stated. 

Albert  Huegin,  one  of  the  defendants, 
traversing  the  return  of  the  sheriff,  alleged 
that  the  proceedings  upon  which  his  deten- 
tion was  based  were  illegal  and  void  and  be- 
yond the  jurisdiction  of  the  committing 
magistrate  for  the  reasons  set  forth  in  his 
petition  for  the  writ.  Such  reasons  were, 
in  substance,  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  crim- 
inal offense.  Melvin  A.  Hoyt,  another  of 
the  persons  in  custody,  demurred  to  the  re- 
turn to  his  writ,  for  insufficiency.  Andrew 
J.  Aikens  interposed  a  traverse  similar  to 
that  of  defendant  Huegin.  On  the  hearing 
on  behalf  of  defendants  Huegin  and  Aikens, 


that  wrons  which  in  Its  own  essence  is  law- 
ful. 

Plaintiff  adopted  the  name  of  the  town  in 
which  its  manufactury  was  situated  as  a  trade- 
mark for  its  iron.  Defendants,  rival  manufac- 
turers in  the  same  town,  designedly  stamped 
their  iron  with  the  same  name  for  the  purpose 
of  imitating  the  plaintiff's  mark  and  thereby  to 
derive  an  advantage.  The  supreme,  court,  in  af- 
firming the  decision  of  the  court  below  dismis- 
sing a  bill  to  restrain  the  defendants  from  us- 
ing the  name,  held  that  such  use  by  the  de- 
fendants was  not  unlawful ;  and  that  the  com- 
mission of  a  lawful  act  does  not  become  action- 
able Although  it  may  proceed  from  a  malicious 
motive.  Glendon  Iron  Co.  v.  Uhler,  75  Pa. 
467,  15  Am.  Rep.  509. 

b.  Causing  loss  of  employment  or  service. 

An  official  of  a  boiler  maker's  society  or  union 
who  had  previously  restrained  certain  members 
of  his  union  from  leaving  their  employment  is 
not  liable  to  an  action  in  favor  of  two  mem- 
bers of  a  shipwrights'  organization  because  he 
informed  the  company,  who  was  the  common 
employer  of  both  the  boiler  makers  and  the 
plaintiffs,  that,  unless  the  plaintiffs  who  had 
taken  iron  work  under  another  employment  were 
discharged,  the  members  of  the  boiler  maker's 
society  would  be  called  out  or  would  leave  the 
service  of  the  company.  Allen  v.  Flood  [18i>8] 
A.  C.  1,  67  L.  J.  Q.  B.  N.  S.  110,  77  L.  T.  N.  S. 
717,  46  Week.  Rep.  258,  Reversing  Flood  v.  Jack- 
son 11805]  2  Q.  B.  21,  64  L.  J.  Q.  B,  N.  S. 
665,  14  Reports,  307,  43  Week.  Rep.  453.  59 
J.  r.  .388.  In  this  case  it  appeared  that  the 
plaintiffs  had  been  hired  for  no  particular  time, 
and  were  liable  to  be  discharged  by  the  com- 
pany at  any  time  and  without  notice ;  but  that, 
but  for  the  action  of  tlie  defendant,  they  would 
have  remained  until  the  job  was  finished,  and 
the  statement  of  the  defendant  was  the  sole 
cause  of  their  dismissal.  On  the  trial  the  Jury, 
under  instructions  from  the  court,  had  found 
that  the  defendant  in  what  he  did  acted  ma- 
liciously, and  the  majority  of  the  court  of 
appeal  had  assumed  the  position  that,  even  if 
the  defendant  had  a  right  to  do  what  he  did, 
he  would  yet  be  liable  on  the  ground  of  the 
malice  directed  by  him  against  the  plaintiffs. 
This  doctrine  seems  to  have  been  repudiated 
by  the  majority  of  the  law  lords  who  partici- 
«2  L.  R.  A. 


pated  in  the  decision  of  the  case  in  the  House 
of  Lords,  all  of  them  substantially  stating  or 
assenting  to  the  proposition  that  the  defend- 
ant, having  committed  no  unlawful  act,  but 
simply  having  done  what  he  had  a  right  to  do, 
the  motive  which  prompted  him  to  act  as  he  did 
could  not  be  considered. 

The  two  cases  of  Allen  v.  Flood  [1898]  A. 
C.  1.  67  L.  J.  Q.  B.  N.  S.  119,  77  L.  T.  N.  S.  717, 
46  Week.  Rep.  258,  supra,  andQuinn  v.  Leathern 
riOOl]  A.  C.  405,  70  L.  J.  P.  C.  N.  S.  76.  85  I>. 
T.  N.  S.  280,  50  Week.  Rep.  139,  65  J.  P.  708. 
supra,  IV.  a,  are  very  important  as  bearing  op- 
en the  question  under  consideration.  In  Allen 
V.  Flood  the  Judges  who  were  in  the  majority 
united  in  the  proposition  that  the  exercise  of 
an  absolutely  legal  right  cannot  be  treated  as 
wrongful  and  actionable  merely  because  a  ma- 
licious intention  prompted  such  exercise.  This 
proposition  was  acquiesced  in  by  each  and  all 
of  the  law  lords  who  wrote  in  Quinn  y.  Leathern, 
with  the  possible  exception  of  the  lord  chancel- 
lor. And  Lord  Brampton,  who  took  no  part 
in  Allen  v.  Flood,  stated  that  the  proposi- 
tion was  established  as  clear  law  by  the  House 
of  Lords  in  Bradford  v.  Pickles  [1895]  A.  C. 
587,  64  L.  J.  Ch.  N.  S.  759,  73  L.  T.  N.  S.  353. 
supra.  III.  c,  2.  and  that  it  was  too  late  to  dis- 
pute it,  even  if  one  were  disposed  to  do  so, 
which  he  was  not. 

Ix)rd  Maenaghten  who  was  with  the  majority 
in  Allen  v.  Flood,  and  delivered  an  opinion  In 
that  case  sustaining  their  views,  also  wrote  la 
QuInn  y.  Leathern,  and  in  his  opinion  In  the 
latter  case  said  that  Allen  v.  Flood  laid  down 
no  new  law;  that  it  simply  brushed  aside  cer- 
tain dicta,  which  in  the  opinion  of  the  majority 
of  the  House  of  I^ords  were  contrary  to  princi- 
ple and  unsupported  by  authority,  and  that 
those  dtcta  were  first  to  be  found  In  the  Judg- 
ment delivered  by  Lord  Esher  in  behalf  of  him- 
self and  Lord  Seiborne  in  Bowen  v.  Hall,  L.  R. 
6  Q.  B.  Div.  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  U 
T.  N.  S.  75,  29  Week.  Rep.  367,  45  J.  P.  373, 
supra.  III.  a ;  that  they  were  repeated  by  Lord 
Bsher  and  Lopes,  L.  J.,  in  Temperton  y.  Russell 
[1893]  1  Q.  B.  715,  62  L.  J.  Q.  B.  N.  S.  412,  4 
Reports,  376.  69  L.  T.  N.  S.  78,  41  Week.  Rep. 
565,  57  J.  P.  676.  supra.  III.  a ;  but  that  they 


were  not  necessary  for  the  decision  In  either 

Digitized  by  VjOOQIC 


case. 


1901. 


State  ew  rel,  Dubneb  t.  Hxteght. 


715 


and  in  support  of  their  pleas  to  the  return 
of  the  sheriff,  the  evidence  and  proceedings 
had  in  the  police  court  were  offered  and  re- 
ceived in  evidence.  The  commitments 
were  also  offered  and  received  in  evi- 
dence. The  district  attorney  then  moved 
the  court  that  James  G.  Flanders  and 
William  H.  Austin,  attorneys  of  the 
court,  be  allowed  to  appear  as  counsel 
for  the  sheriff.  Tlie  motion  was  denied  up- 
on the  ground  that  habeas  corpus  proceed- 
ings are  criminal  in  character,  or  involve  an 
inquiry  into  a  criminal  proceeding,  and  that 
the  duty  devolves  solely  upon  the  district  at- 
torney to  represent  the  state,  the  real  party, 
in  such  a  matter,  the  sheriff  not  being  a 
party  to  the  proceeding  at  all. 

The  court  then  decided  that  .the  proceed- 
ings which  resulted  in  the  several  commit- 


ments were  illegal,  because  the  facts  alleged 
in  the  complaint  did  not  constitute  a  crim- 
inal offense;  that  the  statute  under  which 
the  prosecution  was  commenced  covers  only 
cases  where  the  purpose  of  the  combination 
is  to  do  such  an  injury  that  an  action  at 
law  ca:n  be  maintained  for  damages,  against 
the  members  of  the  combination,  in  case  its 
purpose  is  carried  out.  An  order  was  ac- 
cordingly entered  to  discharge  each  of  the 
defendants  from  custody.  Such  orders  are 
presented  here  for  review  by  writs  of  error, 
as  before  stated. 

After  returns  were  filed  to  the  writs  of 
error  issued  out  of  this  court,  a  motion  was 
made  on  behalf  of  the  sheriff  of  Milwaukee 
county  for  leave  to  be  heard  by  private 
counsel,  which  motion  was  opposed  by  the 
defendants  in  error. 


See  what  is  said  in  connection  with  Qulnn  v. 
I>eathem  [1001]  A.  C.  495,  70  L.  J.  P.  C.  N.  8. 
76,  85  L.  T.  N.  S.  280,  50  Week.  Rep.  139,  65  J. 
P.  708,  9upra,  IV.  a. 

In  Clemmitt  v.  Watson,  14  Ind.  App.  38,  42 
N.  E.  367.  it  was  held  that  a  compact  or  com- 
bination between  two  or  more  employees  to 
quit  the  work  at  which  they  are  employed  if 
another  employee  is  not  dismissed,  and  quitting 
on  the  employer's  refusal  to  discharge  such 
other  employee,  by  reason  of  which  the  whole 
work  is  stopped  and  the  latter  is  thrown  out 
of  employment,  do  not  constitute  a  conspiracy 
rendering  the  parties  to  such  combination  lia- 
ble to  such  employee  for  being  thrown  out  of 
work.  In  this  case,  in  reversiug  a  judgment  In 
favor  of  the  plaintiffs,  the  court  held  that  the 
charges  to  the  Jury  did  not  require  the  exist- 
ence of  malice,  threats,  Intimidation,  or  vlo* 
lence,  in  order  to  support  a  verdict  for  the 
plaintiff.  If  the  combination  to  quit  and  the 
quitting  hbd  been  accompanied  by  either 
threats.  Intimidation,  or  violence,  It  would 
seem,  according  to  the  drift  of  the  au- 
thorities, that  either  of  those  ingredients 
would  have  created  a  cause  of  action ;  and 
as  the  court  classed  malice  along  with  them,  it 
would  seem  that  the  Judge  who  delivered  the 
opinion  at  least  meant  to  say  that,  if  it  could 
have  been  shown  that  malice  existed  upon  the 
part  of  the  defendants  in  making  their  com- 
bination and  following  !t  up  by  quitting  work, 
the  action  might  have  been  maintained.  The 
court  further  said  that  it  was  not  in  accordance 
with  our  institutions  or  the  law  of  the  land  to 
say  that  a  body  of  workmen  must  respond  In 
damages  because  they,  without  malice  or  any 
other  motive,  peaceably  and  quietly  quit  work 
which  they  are  not  required  to  continue,  rather 
than  remain  at  work  with  one  who  is  for  any 
.reason  unsatisfactory  to  them. 
^  The  superintendent  of  a  granite  quarry  who 
Is  In  full  management  thereof,  and  as  sucn  had 
entered  into  a  contract  with  a  person  that  he 
might  cut  paving  block  upon  the  quarry  for  a 
time  terminable  at  the  will  of  either  party,  Is 
not  liable  to  an  employee  of  such  person  for 
procuring  his  dlscliarge  by  threatening  such 
person  that,  if  he  did  not  discharge  his  em- 
ployee, he  would  terminate  the  contract,  al- 
though he  did  so  purely  out  of  malice  toward 
62  L.  R.  A. 


the  employee.  Raycroft  v.  Tayntor,  68  Vt.  219, 
33  L.  R.  A.  225,  35  Atl.  53. 

In  Baker  v.  Metropolitan  L.  Ins.  Co.  23  Ky. 
L.  Rep.  1174,  55  L.  R.  A.  271,  64  S.  W.  013,  the 
petition  which  was  held  to  fail  to  state  a  cause 
of  action,  alleged  that  the  defendant,  an  insur- 
ance company,  had  discharged  the  plaintiff  from 
an  employment  which  was  for  an  indefinite 
period,  at  the  instance  and  demand  of  another 
insurance  company,  the  two  companies  with  an- 
other having  wrongfully,  unlawfully,  and  ma* 
llciously  confederated  together  for  the  purpose 
of  preventing  anyone  (and  especially  the  plain- 
tiff) who  had  been  in  the  employ  of  either  of 
said  insurance  companies  from  receiving  em- 
ployment of  either  of  the  other  of  said  com- 
panies within  a  certain  time.  The  court  said 
it  would  be  ot>served  that  the  plaintiff  alleges 
that  his  employment  was  for  an  indefinite 
length  of  time.  He  hdd,  therefore,  the  right  to 
quit  whenever  he  saw  proper.  The  defendant 
had  also  a  right  to  terminate  the  employment  at 
pleasure.  When  it  discharged  him,  therefore, 
it  exercised  only  a  4egal  right.  The  court 
quoted  from  and  approved  what  was  said  in 
Bourlier  Bros.  v.  Mucauley,  91  Ky.  135,  11  L. 
R.  A.  550,  15  S.  W.  60,  supra.  III.  a,  and  Brew- 
ster V.  C.  Miller's  Sons  Co.  101  Ky.  368,  38  L. 
R.  A.  505.  41  S.  W.  301,  In  which  former  case 
it  was  said :  ^'Whether  a  legal  wrong  has  been 
done  or  not  depends  upon  the  nature  and  qual- 
ity of  the  act,  not  upon  the  motive  of  the  person 
doing  it."  To  the  same  effect.  Baker  v.  Sun  L. 
Ins.  Co.  23  Ky.  L.  Rep.  1178,  64  S.  W.  967. 

A  police  Justice  of  a  city  was  paid  by  fees, 
and  his  Income  from  such  fees  averaged  $4,000 
a  year.  The  mayor  and  common  council  of  the 
city  passed  an  ordinance  fixing  his  salary  at 
$1,000  per  annum,  and  directed  him  to  pay  his 
fees  Into  the  city  treasury.  The  police  Justice 
claimed  that  the  ordinance  was  void,  and  re- 
fused to  pay  over  the  fees  or  accept  his  salary. 
Thereupon  the  mayor  aud  council,  ofilcers  of  the 
city,  directed  the  police  officers  to  make  arrest 
and  complaint  under  the  state  statutes  rather 
than  under  the  city  ordinances,  and  to  make 
returns  of  their  arrest  to  Justices  of  the  peace 
Instead  of  the  police  Justices,  by  means  of  which 
the  police  Justice  was  deprived  of  many  thous- 
ands of  dollars.  In  an  action  by  the  police  Jus- 
tice against  the  mayor  and  members  of  the 
council  in  which  the  acts  of  the  defendants  w^4C 
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Mr,  A.  O.  Umbreit,  with  Mr.  Howard 
Van  Wyok,  for  plaintiff  in  error: 

This  being  a  civil  proceeding  to  enforce 
the  civil  right  of  personal  liberty,  and  the 
sheriff  having  been  made  a  party  by  the  de- 
fendants, he  had  a  right  to  be  represented 
by  counsel  of  his  own  selection. 

Ew  parte  Tom  Tong,  108  U.  S.  556,  27  L. 
ed.  826,  2  Sup.  Ct.  Rep.  871;  Ex  parte  Col- 
lier, 6  Ohio  St.  60;  Re  Van  Sciever,  42  Neb. 
772,  60  N.  W.  1037;  State  v.  Collins,  64 
Iowa,  441,  6  N.  W.  692;  Re  Barker,  66  Vt. 
1;  Yudkin  v.  Gates,  00  Conn.  426,  22  Atl. 
776;  Hunt  v.  Haven,  52  N.  H.  162. 

A  court  of  competent  jurisdiction  having 
passed  upon  the  sufficieny  of  the  complaint, 
the  circuit  court  had  no  power  or  jurisdic- 
tion to  pass  upon  that  same  question  on 
habeas  corpus. 


State  6«  rel.  Miltcaukee  v.  Ludvcig,  106 
Wis.  226,  82  N.  W.  158;  State  v.  Davie,  62 
Wis,  305,  22  N.  W.  411;  State  ex  rel.  De 
Puy  V.  Evans,  88  Wis.  255,  60  N.  W.  433; 
Ex  parte  Watkins,  3  Pet.  193,  7  L.  ed.  650; 
Re  Coy,  127  U.  S.  756,  32  L.  ed.  280,  8  Sup. 
Ct.  Rep.  1203;  Bergemann  v.  Backer,  157 
U.  S.  655,  39  L.  ed.  846,  15  Sup.  Ct.  Rep. 
727;  Turner  v.  Conkey,  132  Ind.  248,  17  L. 
R.  A.  609,  31  N.  E.  777 ;  Re  Semler,  41  Wis. 
525;  Ex  parte  Parks,  93  U.  S.  18,  23  L.  ed. 
787 ;  Horner  v.  United  States,  143  U.  S.  570, 
36  L.  ed.  266,  12  Sup.  Ct.  Rep.  522;  Barton 
V.  Saunders,  16  Or.  51,  16  Pac.  921;  Re 
Eaton,  27  Mich.  1 ;  People  ex  rel.  Ttoeed  v. 
Liseomh,  60  N.  Y.  571,  19  Am.  Rep.  211; 
Hauser  v.  State.  33  .WMs.  678;  Re  Crandcll, 
34  Wis.  177.;  State  ex  rel.  Welch  v.  Sloan, 
65  Wis.  647,  27  N.  W.  616. 


stated  to  have  been  done  maliciously  and  un- 
lawfully and  under  a  conspiracy,  a  demurrer  to 
the  petition  was  sustained,  the  court  holding 
that  the  defendants  had  a  legal  right,  as  city 
officers,  to  do  what  they  did,  and  that,  as  they 
did  nothing  unlawful,  it .  was  Immaterial 
whether  they  conspired  to  do  so  or  not.  An 
allegation  that  parties  conspired  together  and 
maliciously  did  an  act  cannot  alone  malce  a 
cause  of  action  where  nothing  unlawful  has 
been  done.  McHenry  v.  Sneer,  56  Iowa,  049,  10 
N.  W.  234. 

A  verdict  for  the  defendants  will  not  be  dis- 
turbed where  the  trial  judge  submitted  to  the 
Jury  the  question  as  to  whetlier  there  was  a 
malicious  conspiracy  between  the  defendants  to 
hiss  and  hoot  the  plaintiff  upon  his  .appearance 
as  an  actor  on  the  stage  of  a  theater,  Intending 
by  such  conspiracy  to  drive  the  plaintiff  from 
the  stage  and  prevent  his  proceeding  in  his  act- 
ing; a  mniicious  conspiracy  being  the  ground 
of  the  action.  The  act  of  hissing  in  a  public 
theater  is,  prima  facie  a  lawful  act.  Gregory 
V.  Brunswlcic,  6  Mann.  &  Q.  953,  7  Scott  N.  R. 
972. 

In  Perrault  v.  Gauthier,  28  Can.  S.  C.  241,  it 
was  held  that  members  of  a  trade  union  are  not 
liable  to  a  nonunion  workman  in  carrying  out 
the  regulations  of  their  union  forbidding  them 
to  work  with  him  without  threats,  violence,  in- 
timidation, or  other  illegal  means,  and  in  taking 
such  measures  as  result  In  preventing  him  from 
obtaining  employment  where  union  working 
men  are  eng:aged.  The  court  followed  Allen  v. 
Flood  ri8»8]  A.  C.  1,  07  L.  J.  Q.  B.  N.  8.  119, 
77  L.  T.  N.  S.  717.  46  Week.  Rep.  258.  eupra, 
and  practically  held  that  the  fact  that  the 
members  of  the  union  were  actuated  by  bad  feel- 
ing or  motive  toward  the  plaintiff  cut  no  fig- 
ure whatever. 

A  petition  which  alleges,  in  substance,  that 
plaintiff  was  master  of  a  steamboat  and  was  re- 
ceiving $150  per  month  as  wages,  and,  by 
means  of  his  skill  and  experience  and  good  rep- 
utation he  was  able  to  obtain  employment  and 
earn  a  competent  livelihood  for  himself  and 
family ;  that  the  defendants  maliciously,  and 
without  any  cause  except  that  the  plaintiff  had 
made  certain  charges,  which  were  reasonable 
charges,  combined  and  confederated  together 
and  agreed  that  they  would  not  Insure  anything 
on  any  steamer  on  which  the  plaintiff  might  be 
employed,  nor  adventure  any  risk  on  such  steam- 
62  L.  R.  A. 


er,  by  reason  whereof  the  owner  of  the  steam- 
boat discharged  petitioner  from  his  position  as 
master  on  said  boat ;  and  petitioner  finds  him- 
self excluded  from  his  business  of  steamboat 
navigation,  and  from  all  useful  and  honorable 
employment,  and  deprived  of  all  means  of  live- 
lihood for  himself  and  family ;  and  that  he  has 
been  damaged  etc., — does  not  state  a  cause  of 
action.  The  court,  in  making  this  decision,  held 
that  the  motives  of  the  act  could  not  be  ques- 
tioned. Whether  they  were  malicious,  and  with 
the  sole  design  of  injuring  the  plaintiff,  or  not. 
would  be  entirely  immaterial  In  a  legal  point  of 
view  so  long  as  there  was  no  contract  on  their 
part  and  no  legal  obligation  to  insure  the  boat : 
and  that  the  fact  that  the  three  insurance  com- 
panies conspired  and  agreed  with  each  other 
that  they  would  not  insure  on  any  boat  on 
which  the  plaintiff  should  be  employed,  in  or- 
der to  prevent  him  from  obtaining  employment, 
did  not  change  the  character  of  their  acts.  Orr 
V.  Home  Mut.  Ins.  Co.  12  La.  Ann.  255,  68  Am. 
Dec.  770. 

No  individual,  or  association  of  Individuals, 
has  any  right  wantonly  so  to  Interfere  with  a 
man  In  the  exercise  of  his  craft,  business,  or 
profession  as  to  prevent  him  earning  his  liveli- 
hood therein  ;  and,  where  it  appears  that  the 
only  motive  which  impels  the  interference  Is  to 
prevent  a  particular  individual  from  making 
his  living,  irrespective  of  other  considerations, 
equity  will  interfere  where  no  adequate  remedy 
at  law  exists.  But  in  an  action  against  a  trade 
union  for  a  conspiracy  to  prevent  the  plaintiff 
from  obtaining  employment,  where  the  only  evi- 
dence of  the  plaintiff  in  regard  to  his  employ- 
ment is  that  his  employer  testified  that  his  em- 
ployment of  the  plaintiff  was  only  temporary, 
and  until  he  could  get  union  men.  such  evidence 
is  entirely  inadequate  to  establish  that  the 
plaintiff  was  the  object  of  a  persecution  based 
upon  a  determination  to  exclude  him  from  work- 
ing at  his  trade  for  anybody  or  under  any  cir- 
cumstances. Davis  V.  United  Portable  Hoistings 
Kngineers.  28  App.  Div.  3U8,  51  N.  Y.  Supp.  180. 
(The  last  clsKse  would  seem  to  indicate  that 
what  was  said  in  the  first  was  not  necessary  to 
the  decislou.) 

Plaintiff  had  compulsorlly  been  a  witness  and 
given  evidence  against  a  railroad  company  of 
which  the  defendant  was  general  manager. 
Thereafter  the  defendant  maliciously  procured 
the  plaintiff's  discharge  by  inducing  the  rail- 
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^liether  §  446Ga  is  declaratory  of  the 
•common  law,  or  in  amplification  thereof,  the 
complaint  in  question  sufficiently  sets  out 
either  a  common-law  or  a  statutory  conspir- 
acy. 

United  States  ▼.  Fisher,  2  Cranch,  386,  2 
L.  ed.  313;  Encking  v.  SimmoiiSf  28  Wis. 
272;  Sutherland,  Stat.  Constr.  §§  229-254; 
Weill  V.  Kenfleld,  54  Cal.  Ill;  People  v. 
Sheldon,  139  N.  Y.  251,  23  L.  R.  A.  221,  34 
N.  E.  785;  People  v.  Petheran,  64  Mich. 
252,  31  N.  W.  188;  Walker  v.  Cronin,  107 
Mass.  556;  Arthur  v.  Oakes,  25  L.  R.  A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  323;  Ertz  v. 
Produce  Exchange,  79  Minn.  140,  48  L.  R. 
A.  90,  81  N.  W.  737 ;  State  v.  Olidden,  55 
Conn.  46,  8  Atl.  890;  Delz  v.  Winfree,  80 
Tex.    400,    16    S.    W.    Ill;    Barr   v.    Essex 


Trades  Councily  53  N.  J.  Eq.  lOX,  30  Atl. 
881;  State  v.  Stewart,  59  Vt.  275.  69  Am. 
Rep.  710,  9  Atl.  559;  Casey  v.  Cincinnati 
Typographical  Union,  12  L.  R.  A.  193,  45 
Fed.  135;  Milu^aukee  Masons'  d  Builders' 
Asso.  V.  yiezerowskiy  95  Wis.  129,  37  L.  R. 
A.  127,  70  N.  W.  166;  Gatzow  v.  Buening, 
106  Wis.  1,  49  L.  R.  A.  475,  81  N.  W.  1003; 
Plant  V.  Woods,  176  Mass.  492,  51  L.  R.  A. 
339,  57  N.  E.  1011;  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  110,  27  Pac.  36;  Texas 
Standard  Oil  Co.  v.  Adoue,  83  Tex.  650,  15 
L.  R.  A.  5f/d,  19  S.  W.  274;  Craft  v.  McCon- 
oughy,  79  111.  346,  22  Am.  Rep.  171;  Judd 
V.  Harrington,  139  N.  Y.  105,  34  N.  E.  790. 

The  evidence  taken  before  a  committing 
magistrate  cannot  be  reviewed  by  the  officer 
issuing  the  writ  of  habeas  corpus. 

Schall  V.  Ely,  43  Mich.  401,  5  N.  W.  651 ; 


road  company  in  whose  employ  the  plaintiff  was 
to  discbarge  him  because  he  had  given  such  evi- 
dence. It  was  held  that  an  action  lay  in  favor 
of  the  plaintiff  against  the  defendant  for  dam- 
ages for  maliciously  and  from  motives  mentioned 
procuring  and  Inducing  the  discharge  of  the 
plaintiff  from  his  employment.  Dannerberg  v. 
Ashley,  10  Ohio  C.  C.  558. 

Persons  who  combine  and  unite  in  addressing 
a  petition  to  a  board  of  school  directors  asking 
them  not  to  employ  a  person  as  teacher  in  the 
scbool,  without  giving  any  reasons  or  grounds 
therefor,  and  in  reality  having  no  reasons  or 
grounds  therefor,  bat  being  actuated  solely  by 
malice  and  hatred  of  such  person ;  and  by  rea- 
son of  such  petition  the  latter  is  not  employed 
and  suffers  damage  therefrom, — are  liable  to 
him  in  an  action  therefor.  Vanarsdale  v.  Lav- 
«rty,  69  Pa.  103.  The  court  said:  The  peti- 
tion "preferred  bo  charges  and  gave  no  reasons, 
and  was  a  simple  expression  only  of  the  wishes 
of  the  signers.  It  was  the  right  of  these  citi- 
s«ia  of  the  district  thus  to  declare  their  desire. 
They  had  a  right  to  express  a  preference,  or  to 
declare  their  objection  to  anyone  applying  for 
appointment.  They  were  deeply  interested,  and 
had,  therefore,  a  right  to  speak  out.  But  .  .  . 
auch  a  right  of  expression  can  [not]  be  made  a 
channel  through  which  men  may  gratify  their 
malice  and  enmity.  .  .  .  The  right  of  peti- 
tion is  [not]  so  sacred  that  the  private  purposeb 
and  motives  of  the  actors  cannot  be  inquired 
into.  ...  A  groundless  petition  Instigated 
only  by  malice  cannot  surely  be  the  right  of  any 
citizen  where  it  actually  results  in  harm  to  the 
object  of  Its  malicious  purpose." 

A  trades  union  la  liable  in  an  action  for  dam- 
ages, to  a  person  whose  discharge  it  and  its  of- 
ficers have  caused  by  threatening  his  employer, 
in  the  event  of  his  not  discharging  him,  to  call 
out  other  persons  in  the  service  of  the  employer, 
it  appearing  that  such  action  of  the  defendant 
and  its  officers  was  malicious ;  that  plaintiff  had 
endeavored  to  become  a  member  of  their  union 
but  had  been  refused ;  and  that,  but  for  the  in- 
terference of  the  defendant,  the  plaintiff  would 
not  have  been  discharged.  Lucke  v.  Clothing 
Cutters'  &  T.  Assembly  No.  7,507,  K.  of  L.  77 
Md.  306.  19  L.  R.  A.  408,  26  Atl.  503.  In  this 
case  the  court  held  that,  although  the  employer 
had  the  legal  right  to  terminate  'the  employ- 
ment, and  in  doing  so  he  would  have  violated  no 
right  of  the  plaintiff,  yet,  inasmuch  as  it  ap- 
«2  L.  R.  A. 


peared  that  he  was  perfectly  satisfied  and  de- 
sired to  retain  the  services  of  the  plaintiff,  so 
far  as  he  himself  was  concerned,  and  only  dis- 
missed him  because  induced  to  do  so  by  the  fear 
that  the  defendant  would  call  out  its  members 
in  his  employ,  the  doing  so  by  the  defendant  was 
a  malicious  and  wanton  interference  on  its  part 
for  the  mere  purpose  of  injuring  plaintiff,  and 
was  not  the  exercise  of  a  legal  right 

Plaintiff  was  treasurer  of  a  labor  organiza- 
tion, and  by  provisions  of  the  by-laws  he  was 
annually  called  upon  to  surrender  to  the  trus- 
tees the  books  of  the  organization.  Being  re- 
quired to  surrender  a  book  to  a  committee  ap- 
pointed by  the  president,  he  refused  to  do  so, 
claiming  that  It  was  his  own.  In  consequence 
of  such  refusal  he  was  "knocked  ofT'  by  the 
framing  of  a  resolution  adopted  by  the  organ- 
ization, and,  when  he  presented  himself  at  his 
place  of  employment,  the  walking  delegate  of 
the  defendant  told  the  other  men  employed  on  the 
work  that  they  must  not  work  with  the  plain- 
tiff because  of  the  resolution;  and  thereupon 
the  plaintiff  was  discharged  from  employment 
by  the  foreman  of  the  work  because  the  other 
men  refused  to  work  with  him.  It  was  held 
that  he  might  maintain  an  action  against  the 
defendant  as  president  of  the  organization  for 
the  damages  sustained  by  him,  as  there  cannot 
be  any  doubt  but  that  a  right  of  action  exists 
in  favor  of  a  discharged  employee  against  a 
third  party  who  has  maliciously  procured  his 
discharge,  and  labor  organizations  have  no 
more  right  to  inflict  injury  to  or  upon  others 
than  have  individuals.  Connell  v.  Stalker,  20 
Misc.  423,  45  N.  Y.  Supp.  1048. 

In  Mattlson  v.  Lake  Shore  &  M.  S.  R.  Co.  2 
Ohio  N.  P.  276,  it  was  held  that  the  employee's 
right  to  employment  Is  equally  sacred  with  the 
right  of  the  employer  to  employ  him  ;  that  an 
employer  is  to  Judge,  himself,  whom  he  will  have 
to  work  for  him  ;  and  it  makes  no  difference 
whether  he  refuses  to  let  a  man  work  for  him 
because  he  is  incompetent,  or  because  he  dis- 
likes him :  he  has  a  right  to  seek  his  employees, 
but  his  right  to  discharge  ends  with  his  own  em- 
ployment, and  he  must  not  trench  upon  the  right 
of  the  employee  to  seek  other  employment  This 
was  said  in  overruling  a  demurrer  to  a  petition 
which  alleged,  among  other  things,  that  the  de- 
fendant, a  railroad  company,  after  discharging 
the  plaintiff,  had  conspired,  confederated,  and 
connived  together  with  a  great  many  other  rail- 
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Cwrver  t.  Chapell,  70  Mich.  51,  37  N.  W. 
879;  Lord  v.  Wirt,  96  Mich.  418,  66  N.  W. 
7;  Birdsall  v.  Phillips,  17  Wend.  464;  Peo- 
ple ex  rel.  Hunt  ting  v.  Highivay  Comra,  30 
N.  Y.  76;  Be  Bion,  59  Conn.  372,  11  L.  R.  A. 
694,  20  Atl.  662;  Ex  parte  Jones,  96  Fed. 
200;  Homer  v.  United  States,  143  U.  S.  570, 
36  L.  ed.  266,  12  Sup.  Ct.  Rep.  522;  MerH- 
man  v.  Morgan,  7  Or.  68;  People  ex  rel. 
Danziger  v.  Protestant  Episcopal  House  of 
Mercy,  128  N.  Y.  180,  28  N.  E.  473;  Rob- 
erts V.  Warren,  3  Wis.  740;  Owens  v.  State, 
2  Held,  456 ;  Baizcr  v.  La«ch,  28  Wis.  268 ; 
State  V.  Huck,  29  Wis.  202;  CoZZo»  v.  Stern- 
bei-g,  38  Wis.  539;  Wright  v.  Wright,  74 
Wis.  439,  43  N.  W.  145;  Fulton  v.  i8f<a(c, 
103  Wis.  238,  79  N.  W.  234. 

The  orders  and  the  commitments  issued 
thereon  are  sufficient  successfully  to  with- 
stand challenge  on  this  proceeding. 


Houxird  r.  United  States,  34  L.  R.  A.  509, 
21  C.  C.  A.  586,  43  U.  S.  App.  678,  75  Fed. 
986;  People  ex  rel.  Trainor  v.  Baker,  89  N. 
Y.  461;  People  v.  Nevins,  1  Hill,  154;  Ex 
parte  Wilson,  114  U.  S.  422,  29  L.  ed.  91,  5 
Sup.  Ct.  Rep.  935;  Turner  v.  People,  33 
Mich.  363;  Cargen  v.  People,  39  Mich.  549; 
State  V.  Bloom,  17  Wis.  521 ;  Ex  parte  Gib- 
son, 31  Cal.  620,  91  Am.  Dec.  546;  Wilkin- 
son V.  State,  106  Ala.  23,  17  So.  458;  State 
V.  Cook,  92  Iowa,  484,  61  N.  W.  185;  Point- 
er V.  United  States,  151  U.  S.  418,  38  L.  ed. 
217,  14  Sup.  Ct.  Rep.  410. 

Messrs.  E.  R.  Hioks,  Attorney  General, 
Winklor,  Flanders,  Smitb,  Bottum,  S^ 
Vilas,  and  W.  H.  Austin  also  for  plaintiff 
in  error. 

Messrs.  Van  Byke,  Van  Byke,  ^  Car- 
tor,  for  defendant  in  error  Huegin: 

The  attempt  to  charge,  in  the  complaint. 


road  compaDies  already  acting  in  concert  to  de- 
fraud «nd  injure  plaintiff  and  prevent  him  from 
securing  employment  in  his  avocation  as  a  rail- 
road man,  and  had  wrongfully,  maliciously,  and 
unlawfully  caused  certain  black-list  rules  to  be 
enforced  against  the  plaintiff,  thus  preventing 
him  from  obtaining  employment.  In  so  deciding 
the  court  said  that,  so  long  as  the  company 
simply  discharged  plaintiff,  their  right  to  make 
the  discharge  should  not  be  questioned,  but.  If 
they  made  a  combination,  as  was  charged  in 
the  petition,  with  other  companies  that  they 
should  not  employ  him,  they  went  beyond  their 
legal  right. 

One  who  had  obtained  Judgment  against  a 
firm  which  was  his  employer  for  injuries  sus- 
tained by  him  while  In  the  service  of  the  firm, 
which  Arm  held  a  policy  of  insurance  Issued  to 
It  by  a  guarantee  and  accident  insurance  com- 
pany by  which  the  firm  were  insured  by  the  In- 
surance comnany  against  loss  from  legal  liabil- 
ity on  account  of  personal  Injuries  arising  on 
Its  premises  to  employees ;  but  who  during  the 
proceedings  to  obtain  the  Judgment,  and  there- 
after, remained  in  the  employ  of  the  firm,  the 
members  of  which  desired  to  retain  him  In  such 
employment, — may  maintain  an  action  against 
such  insurance  company  for  Inducing  or  com- 
pelling said  Arm  to  discharge  him  from  their 
employment  by  threats  of  canceling  such  policy 
of  insurance  unless  it  did  so  discharge  him. 
which  threats  were  maliciously  made  by  the  of- 
ficers of  the  company  because  he  refused  to  ac- 
cept their  offer  of  a  sum  very  much  less  than 
the  amount  of  his  Judgment  against  the  firm  in 
compromise  thereof.  London  Guarantee  &  Acci. 
Co.  V.  Horn,  101  111.  App.  355. 

In  an  action  on  the  case  brought  against  a 
superintendent  of  schools  for  illegally  revoking 
a  teacher's  certificate,  the  defendant  Is  not  lia- 
ble in  damages  unless  his  conduct  has  been  wil- 
fully and  maliciously  wrong;  and,  if  the  defend- 
ant in  such  a  case  exercises  his  authority  wan- 
tonly and  wrongfully,  the  Jury  may  properly  in- 
fer malice.     Love  v.  Moore,  45  111.  12. 

Where  a  minor  went  to  work  in  a  plumbing 
establishment  simply  by  contract  of  hiring,  and 
was  not  In  any  sense  an  apprentice,  and  left 
and  went  to  work  for  another  plumber,  and  the 
proprietor  of  the  establishment  which  he  left 
thereupon  Issued  a  false  and  malicious  circular 
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letter  to  all  the  plumbers  In  the  city,  stating 
that  the  minor  was  an  apprentice  In  his  shop 
not  out  of  his  time,  and  had  quit  work  without 
cause, — there  being  an  agreement  between  all 
the  plumbers  that  they  would  not  employ  an  ap- 
prentice of  another  under  such  circumstances, 
— which  caused  the  minor's  discharge ;  and  be 
was  thereafter  unable  to  procure  employment — 
such  conduct  on  the  part  of  the  proprietor  of  the 
first-mentioned  establishment  Is  actionable. 
Lally  V.  Cantwell,  30  Mo.  App.  524. 

This  decision  was  made  in  overruling  a  de- 
murrer to  the  declaration.  The  case  was  after- 
wards tried,  and  on  the  trial  proof  was  made 
that  the  defendant  repeatedly  said  that  the 
plaintiff  should  work  nowhere  In  the  city  except 
for  him,  and  other  evidence  tending  to  show 
that  he  acted  purely  from  malice,  and  a  verdict 
for  the  plaintiff  was  afterwards  sustained.  40 
Mo.  App.  44. 

An  action  lies  In  behalf  of  an  employee 
against  a  person  who  has  maliciously  procured 
the  employer  to  discharge  him,  and  he  Is  so  dis- 
charged and  thereby  damaged ;  and  neither  the 
fact  that  the  term  of  service  interrupted  Is  not 
for  a  fixed  period,  nor  the  fact  that  there 
Is  not  a  right  of  action  against  the  per- 
son who  is  induced  or  influenced  to  ter- 
minate the  service,  or  to  refuse  to  perform  his 
agreement,  is  of  Itseif  a  bar  to  an  action  against 
the  person  so  maliciously  and  wantonly  procur- 
ing the  termination  of,  or  refusal  to  perform, 
the  agreement.  Chipley  v.  Atkinson,  23  Fla. 
206,  1  So.  934. 

A  declaration  sufficiently  states  a  cause  of  ac- 
tion which  alleges  that  the  plaintiff  had  for 
twenty-two  years  been  in  the  employ  of  a  com- 
pany as  a  stone  cutter,  working  by  the  piece; 
that  he  was  making  large  profits  out  of  his  em- 
ployment ;  that  he  would  have  continued  In  such 
employment  from  the  day  named  until  the  date 
of  his  writ  but  for  the  wrongful  acts,  induce- 
ments, threats,  persuasions,  and  grievances 
committed  by  said  defendants  against  the  said 
plaintiff  as  thereinafter  set  forth ;  that  on  a 
day  named,  and  at  divers  other  times  thereafter 
until  the  date  of  the  plaintiff's  writ,  the  defend- 
ants did  unlawfully  and  without  Justifiable 
cause  molest,  obstruct,  and  hinder  the  plaintiff 
from  carrying  on  his  said  trade,  occupation, 
or   business   as   «bi^^9  b^^^^O^   ^^  •»»^ 
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an  offense  in  the  language  of  the  statute  is 
insufficient. 

Steuer  v.  State,  69  Wis.  472,  18  N.  W. 
433;  Oelzenleuchter  v.  yiemeyer,  64  Wis. 
316,  54  Am.  Rep.  616,  25  N.  W.  442;  Peters 
V.  State,  66  Wis.  341,  28  N.  W.  138;  Fischer 
V.  State,  101  Wis.  23,  76  N.  W.  594;  State 
V.  Crotcley,  41  Wis.  271,  22  Am.  Rep.  719; 
United  States  v.  Carll,  105  U.  S.  611,  26  L. 
ed.  1135;  Pettihone  v.  United  States,  148  U. 
S.  197,  37  L.  ed.  419,  13  Sup.  Ct.  Rep.  542; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588;  United  States  v.  Simmons,  96 
U.  S.  360,  24  L.  ed.  819;  Com.  v.  Clifford,  8 
Gush.  215;  Com.  v.  Bean,  14  Gray,  52;  Com. 
V.  Filhum,  119  Mass.  297;  United  States 
V.  Britton,  107  U.  S.  661,  27  L.  ed.  522,  2 
Sup.  Ct.  Rep.  512;  United  States  v.  Pond,  2 
Curt.  C.  C.  265,  Fed.  Cas.  No.  16,067; 
United  States  v.  Hess,  124  U.  S.  483,  31  L. 


ed.  516,  8  Sup.  Ct.  Rep.  571 ;  Ledheiter  v. 
United  States,  170  U.  S.  606,  42  L.  ed.  1162, 
18  Sup.  Ct.  Rep.  774;  Re  Greene,  52  Fed. 
Ill;  Queen  v.  Peck,  9  Ad.  A;  El.  6S6;  MileB 
V.  State,  94  Ala.  106,  11  So.  403;  State  v. 
Howard,  66  Minn.  309,  34  L.  R.  A.  178,  68 
N.  W.  1096;  State  v.  Jackson,  39  Conn. 
229;  State  v,  Murray,  41  Iowa,  580;  Quinn 
V.  State,  35  Ind.  485,  9  Am.  Rep.  754;  State 
V.  Williams,  32  S.  C.  123,  10  S.  E.  876; 
Luter  V.  State,  32  Tex.  Crim.  Rep.  69,  22  S. 
W.  140;  United  States  v.  Patterson,  4 
Inters.  Com.  Rep.  775,  55  Fed.  605;  St. 
Louis  d  S.  F.  R.  Co.  v.  State,  68  Ark.  251, 
57  S.  W.  796. 

The  complaint  as  a  whole  states  no  offense 
known  to  the  law. 

Mogul  S.  S.  Co.  V.  McGregor,  L.  R.  23  Q. 
B.  Div.  598  [1892]  A.  C.  35;  Allen  v.  Flood 
[1898]    A.    C.    1;    21    Reports    Am.    Bar 


compan7,  and  wrongfully,  unlawfnlly,  and 
unjustly  had  him  discharged,  without  any 
justiftable  cause,  from  the  employment  of 
said  company  by  wilfully  threatening,  per- 
suading, inducing,  and  by  other  overt  acts  com- 
pelling the  said  company,  against  its  will  and 
without  any  desire  on  its  part  so  to  do,  to  dis- 
charge the  said  plaintiff  from  its  employ  for 
the  sole  reason  that  the  plaintiff  would  not  be- 
come a  member  in  the  order  of  a  granite  cut- 
ters' national  union,  whereby  he  suffered  the 
Injuries  specially  set  out  in  his  declaration. 
Perkins  ▼.  Pendleton,  90  Me.  166,  38  Atl.  96. 

e.  Oatising  loss  of  employee  or  servant. 

In  Ashley  v.  Harrison,  Peake,  N.  P.  Cas.  pt. 
1,  p.  194,  1  Crp.  48,  3  Revised  Rep.  686,  it  was 
held  that  an  action  on  the  case  will  not  lie  for 
maliciously  publishing  a  libel  of  an  actress  by 
means  of  which  she  declines  to  perform  for  fear 
of  the  consequences  of  her  doing  so,  whereby 
the  plaintiff,  the  manager  of  the  theater,  who 
had  engaged  for  her  performance,  lost  profit. 

And  so  an  action  will  not  lie  in  favor  of  a 
manager  of  a  theater  against  one  who  beat  a 
public  singer  engaged  for  the  season  at  a  salary, 
by  means  of  which  the  plaintiff  lost  his  services 
as  a  public  performer,  the  chief  Justice  stating 
that,  if  the  present  action  could  be  supported, 
every  man  whose  servant,  whether  domestic  or 
not,  was  kept  away  a  day  from  his  business 
could  maintain  an  action.  The  record  stated 
that  the  person  beaten  was  a  servant  hired  to 
sing ;  but  the  chief  Justice  was  of  the  opinion 
that  he  was  not  a  servant  at  all.  Taylor  v. 
Nerl.  1  Esp.  381. 

See  Lumley  v.  Gye,  2  El.  &  Bl.  216,  22  L.  J. 
Q.  B.  N.  S.  463,  17  Jur.  827,  1  Week.  Rep.  432 ; 
Bowen  v.  Hall,  L.  R.  6  Q.  B.  Dlv.  333,  50  L,  J. 
Q.  B.  N.  S.  305,  44  L.  T.  N.  S.  75,  29  Week.  Rep. 
367,  45  J.  P.  373,  supra.  III.  a,  and  Garret  v. 
Taylor  (18  James  I.)  Cro.  Jac.  567,  supra, 
IV.  a. 

V.  Injury   to   person  or  feelings. 

m 

One  is  not  liable  in  an  action  for  assault  and 
battery  for  removing  a  person  from  a  building 
of  which  the  former  has  possession ;  and,  where 
he  has  the  legal  right  to  do  so.  he  is  Justified, 
and  his  Justification  does  not  depend  upon  the 
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motive  or  the  spirit  in  which  the  legal  act  was 
done.  He  may  have  been  influenced  by  spite, 
ill  will,  or  malice ;  but,  if  he  only  did  that  which 
he  had  a  right  to  do,  he  is  not  liable.  Brothers 
V.  Morris,  49  Vt.  460. 

A  person  who,  in  removing  a  trespasser  from 
his  premises,  uses  more  force  than  is  necessary, 
and  thereby  renders  himself  liable  to  an  action 
by  the  trespasser  therefor,  is  liable  for  compen- 
satory damages  only,  and 'a  charge  that,  if  the 
Jury  find  that  his  acts  In  making  such  removal 
were  wanton  and  malicious,  they  may,  in  addi- 
tion to  the  compensatory  damages,  return  a 
sum  by  way  of  punitive  or  exemplary  damages. 
Is  erroneous.  Kiff  v.  Youmans,  86  N.  Y.  324,  40 
Am.  Rep.  543.  As  a  reason  for  so  holding,  the 
court  said  it  was  assumed  in  the  very  frame  of 
the  issue  presented  to  the  Jury  that  some  force 
was  necessary,  and  that  defendant  might  law- 
fully lay  hands  upon  the  plaintiff.  Up  to  that 
point,  therefore,  including  the  exercise  of  force 
suflScient  to  remove  the  plaintiff,  the  defendant 
was  without  fault.  Whatever  injury  the  plain- 
tiff sustained  resulted,  in  part,  at  least,  from 
its  application,  and  so  much  the  plaintiff 
brought  upon  himself.  But  ai:  acts  of  the  de- 
fendant upon  this  occasion  were  directed  to  the 
removal  of  the  aggressor.  And  whether,  in  re- 
quiring that  removal,  the  defendant  was  insti- 
gated by  wantonness  or  malice  is  immaterial. 
The  exercise  of  a  legal  right  cannot  be  affected 
by  the  motive  which  controls  it. 

Plaintiff,  a  citizen  of  Vermont,  was  indebted 
to  a  citizen  of  New  York.  By  the  statute  of 
limitations  of  Vermont  such  indebtedness  was 
barred.  Defendants  enticed  and  persuaded  the 
plaintiff  to  go  Into  the  Jurisdiction  of  New  York, 
and  while  there  he  was  arrested  on  process  is- 
sued out  of  the  supreme  court  of  New  York  at 
the  instance  of  his  creditor.  The  defendants 
had  combined  and  conspired  to  persuade  and  in- 
duce plaintiff  to  go  into  New  York  in  order  to 
place  him  within  the  Jurisdiction  of  the  courts 
of  that  state.  It  was  held  that  such  combina- 
tion and  conspiracy  were  actionable  notwith- 
standing his  arrest  was  upon  a  Just  debt, 
yhelps  V.  Goddard,  1  Tyler  (Vt)  60,  4  Am.  Dec. 
720. 

An  action  may  be  maintained  against  an  in- 
spector of  election  held  by  a  religious  society 
for  refusing  the  plamtirg.gy^ti^^yj^e^liolQ^e 


720 


WlSOOXSIN  SUFBEXB  COUBT. 


Apb., 


Asso.  (1808)  pp.  134,  335;  National 
Protective  Aaso.  v.  Cumminga,  63  App. 
Div.  227,  65  N.  Y.  Supp.  946;  Delz 
V.  Winfrce,  80  Tex.  400,  16  S.  W.  Ill; 
Cooley,  Torts,  125;  Kimball  v.  Harman^ 
34  Md.  407,  6  Am.  Rep.  340;  Laverty 
V.  VanarscUile,  65  Pa.  507;  Longshore 
Printing  d  Pub.  Co.  v.  Howell,  26  Or.  527, 
28  L.  R.  A.  464.  38  Pac.  647 ;  Payne  v.  Wc«f- 
ern  rf  A.  /?.  Co,  13  Lea,  507,  49  Am.  Rep. 
666;  Hey  wood  v.  Tillson,  75  Me.  225,  46 
Am.  Rep.  373;  Rayaoft  v.  Tayntor,  68  Vt. 
219,  33  L.  R.  A.  225,  35  Atl.  53;  Beck  v. 
Uailvcay  Teamsters'  Protective  Union,  118 
Mich.  497,  42  L.  R.  A.  407,  77  N.  W.  13; 
Voremus  v.  Hennessy,  176  111.  608,  43  L.  R. 
A.  797,  52  N.  E.  924,  54  N.  E.  524;  Barr  v. 
£ssem  Trades  Council,  53  N.  J.  Eq.  101,  30 


Atl.  881;  Be  Greene,  52  Fed.  118;  People  t. 
Powell,  63  N.  Y.  88;  Queen  Ins.  Co.  ▼. 
State,  86  Tex.  250,  22  L.  R.  A.  483.  24  S.  W. 
397 ;  JEtna  Ins.  Co.  v.  Com.  106  Ky.  864,  45 
L.  R.  A.  355,  51  S.  W.  624;  Continental  Ins. 
Co.  V.  Fire  Underwriters,  67  Fed.  310;  Orr 
v.  Home  Mut.  Ins.  Co.  12  La.  Ann.  255,  68 
Am.  Dec.  770;  Hunt  v.  Bimonds,  19  Mo. 
583;  Snow  v.  Wheeler,  113  Mass.  186; 
Carew  v.  Rutherford,  106  Mass.  14,  8  Am. 
Rep.  287 ;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn. 
223;  sub  nom.  Bohn  Mfg.  Co.  v.  Xorthwest- 
ern  Lumbermen*s  Asso.  21L.R.A.  337,  65  N. 
W.  1119;  Macauley  Bros.  v.  Tiemey,  19  R. 
I.  255,  37  L.  R.  A.  455,  33  Atl.  1 ;  Brewster 
V.  C.  Miller's  Sons  Co.  101  Ky.  368,  38  L.  R 
A.  505,  41  S.  W.  301 ;  Chambers  v.  Baldwin, 
91  Ky.  121,  11  L.  R.  A.  645,  15  S.  W.  57; 


such  an  action  malice  Is  an  essential  Ingredient, 
without  which  the  action  cannot  be  supported. 
Malice  in  this  connection  means  the  refusal  of  a 
Tote  from  Improper  motives,  and  contrary  to  the 
inspector's  own  opinion ;  and  it  is  not  necessary 
that  this  should  be  expressly  proved.  The 
Jury  may  Infer  it  from  circumstances ;  direct 
and  positive  proof,  In  an  action  of  this  kind,  is 
hardly  to  be  expected.  Weckerly  v.  Geyer,  11 
Serg.  &  R.  85. 

In  Jenkins  v.  Waldron,  11  Johns.  114,  6  Am. 
Dec.  359.  It  was  held. that,  In  order  to  maintain 
an  action  against  inspectors  of  election  for  re- 
fusing plalntiflTs  vote,  it  must  be  shown  that 
tbe  inspectors  acted  fraudulently  or  ma- 
liciously. 

On  the  trial  of  an  action  it  was  satisfactorily 
proved  that  the  plamtiff  was  legally  entitled  to 
vote  for  governor,  and  that  his  vote  had  been 
refused  by  the  defendant,  who  was  the  mod- 
erator of  the  meeting ;  but  the  court  directed  the 
jury  that  they  ought  not  to  find  a  verdict  for  the 
plaintiff,  unless  they  believed  that  the  defend- 
ant had  refused  the  vote  maliciously,  and  from 
improper  motives,  and,  under  this  direction,  the 
Jury  rendered  a  verdict  for  the  defendant  The 
superior  court  of  Judicature,  in  denying  a  mo- 
tion for  a  new  trial  and  directing  Judgment  on 
the  verdict,  said :  "It  seems  that  an  action  of 
this  description  cannot  be  maintained  in 
England,  vtithout  alleging  and  proving  malice. 
Ashby  V.  White,  2  Ld.  Ilaym.  938  [3  Ld.  Raym. 
S2(),  1  Smith,  Lead.  Cas.  10th  ed.  231,  14  How. 
at.  Tr.  G951,  6  Mod.  45,  1  East,  555,  503,  note, 
1  Bro.  P.  C.  49.  The  law  is  settled  to  be  the 
iiame  in  New  York.  Jenkins  v.  Waldron,  11 
Johns.  114,  6  Am.  Dec.  359.  But  in  Massachu- 
setts, it  ha6  been  solemnly  decided  to  be  other- 
wise, and  their  courts  hold  that  those  who  re- 
ject the  vote  of  a  quaiiOed  elector  are  liable, 
though  not  chargeable  with  malice.  .  .  .  But, 
notwithstanding  we  entertain  the  most  entire 
respect  for  the  decisions  of  that  court,  we  have 
not  been  able,  after  the  most  mature  reflection, 
to  adopt  their  opinion  upon  this  subject.  .  .  . 
It  is  true  thrt  moderators  may  decide  wrong- 
fully with  the  best  intentions,  and  then  the 
party  will  be  without  remedy.  And  so  may  a 
court  and  Jury  decide  wrongly,  and  then  the 
party  will  also  be  without  remedy.  Perfect  Jus- 
tice in  all  cases  never  was,  and  never  will  be, 
administered  in  any  human  tribunal,  and  yet 
buman  tribunals  must  be  intrusted  with  the  ul- 
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tlmate  decision  upon  our  most  important  rights. 
So  long  as  moderators  act  honestly  and  con- 
scientiously, no  great  injustice  will  be  done, 
even  if  they  be  intrusted  to  decide  finally  upon 
the  rights  of  electors."  W^heeler  v.  Patterson, 
1  N.  H.  88,  8  Am.  Dec.  41. 

The  trouble  with  the  reasoning  in  this  case  is 
that  a  court  and  Jury  may  not  only  decide 
wrongfully,  but  may  do  so  with  malice,  and  yet 
no  civil  action  for  damages  lies  against  them. 

In  Goetcheus  v.  Matthewson.  5  Lans.  214,  the 
supreme  court  held  that  an  action  could  not  be 
maintained  against  inspectors  of  election  for  re- 
fusing to  receive  the  vote  of  a  qualified  voter, 
unless  it  was  shown  that  such  refusal  was  ma- 
licious. The  decision,  however,  was^  reversed 
by  the  court  of  appeals,  and  a  new  trial  ordered, 
and  In  that  decision  the  question  of  malice  does 
not  seem  to  have  entered ;  but  one  of  the  Judges, 
after  holdmg  that  the  inspectors  acted  minis- 
terially, said  that,  even  if  it  should  be  conceded 
that  they  acted  Judicially  they  were  Uable  if 
they  acted  with  malice.     61  N.  Y.  420. 

Defendant  made  accusations  against  the 
plaintiff,  a  married  woman,  to  her  hnsband.  In 
consequence  of  which  the  latter  forced  her  to 
leave  his  house  and  return  to  her  father,  where- 
by she  lost  the  consortium  of  her  husband.  It 
was  held  that  these  facts  would  not  sustain  the 
action  for  the  reason  that  they  were  not  the 
natural  and  reasonable  consequence  of  the  slan* 
der,  and  therefore  not  the  subject  of  special 
damage,  because  the  charge,  if  true,  was  insuffi- 
cient to  Justify  the  husband  in  doing  what  he 
did ;  and  that,  under  such  circumstances,  that 
which  did  not  afford  a  cause  of  action  could  not 
be  made  so  by  reason  of  the  malice  of  the  de- 
fendant in  making  the  accusation.  Lynch  v. 
Knight,  9  H.  L.  Cas.  677,  5  L.  T.  N.  S.  291. 

Action  on  the  case  for  falsely  and  maliciously 
suing  out  a  commission  of  bankruptcy  which 
was  afterwards  superseded  is  maintainable  not- 
withstanding the  existence  of  the  statute  which 
compels  the  petition  creditor  In  bankruptcy  to 
give  a  bond  to  the  lord  chancellor  in  the  penal- 
ty of  £200,  to  be  conditioned  for  proving  his 
debt,  and  the  party  a  bankrupt  before  the  com- 
missioners, and  upon  a  trial  at  law.  if  it  shall 
appear  that  the  ttommisslon  was  taken  up  fraud- 
ulently or  maliciously,  the  chancellor  may  or- 
der satisfaction  to  the  party  aggrieved,  or  as- 
sign the  bond  to  him  and  he  may  sue  the  same 
In  his  own  name.  Chapman  t.  Pickersgill,  2 
Wlls.  146.  Digitized  by  Google 
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Bourlier  Bros,  v.  Macauley,  01  Ky.  135,  11 
L.  R.  A.  550,  15  a  W.  60;  Cceur  D'Alene 
Consolidated  Min.  Co.  ▼.  Miner's  Union,  19 
L.  B.  A.  382,  51  Fed.  260;  Farmers*  Loan  d 
T.  Co.  T.  Northem  P.  R.  Co.  25  L.  R.  A.  414, 
note,  4  Inters.  Com.  Rep.  744,  note,  60  Fed. 
815;  Arthur  v.  Odkes,  25  L.  R.  A.  414,  4 
Inters.  Com.  Rep.  744,  11  C.  0.  A.  200,  24 
U.  S.  App.  230,  63  Fed.  310;  Boyson  v. 
Thorn,  08  Cal.  578,  21  L.  R.  A.  233,  33  Pac. 
402;  Schulten  v.  Ba/oarian  Brewing  Co.  06 
Ky.  224,  28  S.  W.  504;  Dueher  WatchCase 
Co.  y.  E.  Howard  Watch  d  Clock  Co.  14  C. 
C.  A.  14,  35  U.  8.  App.  16,  66  Fed.  645; 
United  States  r.  Addyston  Pipe  &  Steel  Co. 
46  L.  R.  A.  122,  20  C.  C.  A.  141,  50  U.  S. 
App.  723,  85  Fed.  271;  Casey  v.  Cincinnati 
Typographical  Union,  12  L.  R.  A.  103,  45 


Fed.  135;  Bowen  T.  Matheson,  14  Allen, 
400;  Vegelahn  r  Chtntner,  167  Mass.  02,  35 
L.  R.  A.  722,  44  N.  E.  1077;  Dueber  Watch 
Case  Mfg.  Co.  v.  E.  Howard  Watch  d  Clock 
Co.  55  Fed.  851.  See  also  Huttley  v.  Sim- 
mons [1808]  1  Q.  B.  181 ;  Hubbuok  v.  Wil- 
kinson [1800]  1  Q.  B.  86. 

As  to  the  meaning  of  the  word  "injury" 
when  used  in  a  penal  statute,  see — 

Docter  v.  Riedel,  06  Wis.  158,  37  L.  R.  A. 
580,  71  N.  W.  110;  Metzger  v.  Hochrein,  107 
Wis.  267,  50  L.  R.  A.  305,  83  N.  W.  308; 
Macauley  Bros.  v.  Tiemey,  10  R.  I,  255,  37 
L.  R.  A.  455,  33  Atl.  1;  Anderson's  Law 
Diet,  injury;  Mogul  8.  8.  Co.  v.  McGregor, 
L.  R.  23  Q.  B.  Div.  612;  Parker  v.  Cfriswold, 
17  Coxm.  302,  42  Am.  Dec.  730;  Chasemore 


The  lord  chief  Justice  in  rendertn^  the  deci- 
sion said  that  the  general  grounds  of  this  ac- 
tion were  that  the  commission  was  falsely  and 
maliciously  sued  ont,  that  the  plaintiff  had  heen 
greatly  damaged  thereby,  scandalized  upon  rec- 
ord, and  put  to  great  charges  in  obtaining  a 
supersedeas  to  the  commission ;  and  that  here 
was  falsehood  and  malice  in  the  defendant,  and 
great  wrong  and  damage  done  to  the  plaintiff 
thereby. 

VI.  Judge  acting  wWiout,  or  in  emcesB  of,  juris- 
diction. 

The  Judges  of  superior  or  general  authority 
are  not  liable  to  civil  actions  for  their 
Judicial  actSt  even  when  such  acts  are  In  excess 
of  their  Jurisdiction,  except,  perhaps,  where  the 
acts  in  excess  of  Jurisdiction  are  done  malicious- 
ly or  corruptly.  A  Judge  of  a  court  of  general 
jurisdiction  is  not  liable  In  a  civil  action  for  an 
order  made  removing  an  attorney,  where  the 
Inquiry  into  his  conduct  was  before  the  court 
before  which  he  was  notified  to  appear.  Such 
attorney  cannot  seek  redress  in  such  event  by 
an  action  against  the  Judge  of  the  court,  there 
being  1.0  pretense  or  shadow  of  ground  that  he 
acted  maliciously  or  corruptly.  Randall  v. 
Brlgham,  7  Wall.  623,  10  L.  ed.  285. 

There  would  seem  to  be  an  intimation  in  the 
above  case  that,  where  a  Judge  acts  without  or 
in  excess  of  Jurisdiction,  and  such  acts  are 
committed  maliciously,  an  action  will  He. 

But  in  Bradley  v.  Fisher,  13  Wall.  335,  20  L. 
ed.  646,  Field,  JT.,  in  delivering  the  opinion  of 
the  court,  said  that  the  qualifying  words,  "un- 
less, perhaps,  when  the  acts  in  excess  of  Juris- 
diction are  done  maliciously  or  corruptly," 
which  he  had  used  in  delivering  the  opinion  in 
Randall  v.  Brigham,  7  Wall.  623,  10  U  ed.  285, 
Hupra,  were  inserted  upon  the  suggestion  that 
the  previous  language  laid  down  the  doctrine  of 
Judicial  exemption  from  liability  to  civil  actions 
In  terms  broader  than  was  necessary  for  tne 
ease  under  consideration,  and  that,  if  the  lan- 
guage remained  unqualified,  it  would  require  an 
explanation  of  some  apparently  conflicting  ad- 
judications found  in  the  reports ;  that  they  were 
not  Intended  as  an  expression  of  opinion  that 
Sn  the  cases  supposed  such  liability  would  ex- 
ist, but  to  avoid  the  expression  of  a  contrary 
doctrine;  and  that  in  the  present  case  (Brad- 
ley ▼.  Fisher)  the  court  had  looked  into  the  au- 
thorities, and  were  clear  from  them,  as  well  as 
62L.R.A.  46 


from  the  principle  on  which  any  exemption  is 
maintained,  that  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement  of  the 
law ;  and  that  Judges  of  courts  of  superior  or 
general  Jurisdiction  are  not  liable  to  civil  ac- 
tions for  their  Judicial  acts,  even  when  such 
acts  arc  in  excess  of  their  Jurisdiction,  and  are 
alleged  to  have  been  done  maliciously  or  cor- 
ruptly. He  further  stated,  however,  that  a 
distinction  must  be  observed  between  excess  of 
Jurisdiction  and  the  clear  absence  of  all  Juris- 
diction over  the  subject-matter;  that,  where 
there  is  clearly  no  Jurisdiction  over  the  subject- 
matter,  any  authority  exercised  is  a  usurped 
authority,  and  for  the  exercise  of  such  author- 
ity, when  the  want  of  Jurisdiction  is  known  to 
the  Judge,  no  excuse  Is  permissible. 

The  trend  of  authority  undoubtedly  Is  that 
Judges,  whether  of  superior  or  inferior  Jurisdic- 
tion, are  not  exempt  from  liability  for  their 
acts  if  they  act  entirely  without  Jurisdiction. 

For  authorities  to  this  effect,  and  also  to  the 
particular  effect  of  the  element  of  malice  or  bad 
motive,  see  note  to  Austin  v.  Vrooman,  14  L. 
R.  A.  138,  and  also  note  to  Thompson  v.  Jack- 
son, 27  L.  B.  A.  02. 

VII.  Abuse  of  procesB. 

An  action  on  the  case  will  lie  to  recover  dam- 
ages for  the  malicious  and  illegal  suing  out  of 
the  process  of  the  courts.  The  liability  to  such 
action  extends  to  the  attorney  or  agent  who  sues 
out  such  process  through  maUce.  So  held  in 
an  action  to  recover  damages  for  causing  an 
execution  to  be  sued  out  by  the  defendant  In  the 
name  of  his  principal,  maliciously  and  without 
probable  cause.  Warfield  v.  Campbell,  85  Ala. 
340. 

A  count  in  the  declaration  in  an  action  on 
the  case  stated  that  plaintiff  was  master  and 
owner  of  a  vessel,  which  he  mortgaged  to  the 
defendants  for  £80  under  a  stipulation  that  in 
the  meantime  the  plaintiff  should  retain  the 
command  of  the  vessel  and  prosecute  voyages 
therein  for  his  own  profit ;  that  the  defendants, 
in  order  to  compel  the  plaintiff,  through  duress, 
to  give  up  the  register  of  the  vessel,  without 
which  he  could  not  go  to  sea,  before  the  money 
lent  on  mortgage  became  due,  threatened  to  ar- 
rest him  for  the  same  unless  he  immediately 
paid  the  amount;  that,  upon  the  plaintiff  re- 
fusing to  pay  it,  the  defendants,  knowing  he 
could  not  provide  bail,  arrested  him  under  ml  p 
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▼.  Richards,  7  H.  L.  Cas.  349;  Bradford  v. 

Pickles  [1895]  A.  C.  587. 

As  to  the  legal  meaning  of  "wilful,"  see — 
State  V.  Preston,  34  Wis.  675;   State  v. 

Castle,  44  Wis.  670;  State  v.  Smith,  52  Wis. 

136,   8  N.  W.  870;   Anderson's  Law  Diet. 

Wilful,  Wilfully;  Potter  v.  United  States, 

155  U.  S.  446,  39  L.  ed.  217,   15  Sup.  Ct. 

Rep.  144;  Com.  v.  Knecland,  20  Pick.  220; 

Wass  V.  Stephens,  128  N.  Y.  123,  28  N.  E. 

21;  Mogul  S.  S.  Co,  v.  McGregor,  L.  R.  23 

Q.  B.  Div.  612. 
As  to  meaning  of  word  "malicious,"  see — 
Tuttle  V.  Bishop,  30   Conn.    85;     United 

States  V.  Ruggles,  5  Mason,  192,  Fed.  Cas. 

No.  16,205;  Dexter  v.  Spear,  4  Mason,  118 

Fed.  Cas.  No.  3,867;  Mogul  S.  S.  Co.  v.  Mo- 

Oregor,  L.  R.  23  Q.  B.  Div.  612;  Anderson's 

Law  Diet.  Malice. 


Motive  is  immaterial  when  the  act  done  is 
not  unlawful. 

Docier  v.  Ried^l,  96  Wis.  158,  37  L.  R.  A. 
580,  71  N.  W^  119;  Metzger  v,  Hochrein,  107 
Wis.  267,  50  L.  R.  A.  305,  83  N.  W.  308; 
Stei^enson  v.  Veutnham,  13  C.  B.  285;  Ben- 
jamin V.  Wheeler,  8  Gray,  409;  Rand<ill  v. 
Hazel  ton  ^  12.  Allen,  415;  Frasier  v.  Broicn, 
12  Ohio  St.  294;  Chat  field  v.  Wilson,  28  Vt. 
49;  Chasemore  v.  Richards,  7  H.  L.  Cas. 
349;  Bradford  v.  Pickles  [1895]  A.  C.  587. 
On  reargument. 

Messrs.  W.  H.  Timlin  and  N.  S. 
Mnrpkey,  for  defendants  in  error  Aikens 
and  Hoyt: 

The  statute  in  questi(ML  should  be  con- 
strued strictly,  because  (a)  it  is  a  penal 
statute,  (b)  in  derogation  of  the  common 
law,  (c)  of  common  right,  and  (d)  it  inter- 


caplas,  indorsed  to  levy  £95  17a.  6d.,  and  kept 
him  imprisoned  until,  by  duress,  he  was  com- 
pelled to  give  up  the  register,  which  the  defend* 
ants  then  unlawfully  detained ;  hy  means  where- 
of plaintiff  lost  four  voyages.  The  defendants 
pleaded  the  general  Issue;  and,  after  a  verdict 
for  the  plaintiff,  upon  application  for  a  nonsuit, 
and  on  a  motion  in  arrest  of  judgment,  the 
court  held,  In  answer  to  the  latter,  that  the 
omission  to  allege  want  of  reasonable  and  prob- 
able cause  for  the  defendants'  proceeding  was 
no  ground  for  a  nonsuit.  That  this  was  an  ac- 
tion for  abusing  the  process  of  the  law,  by  ap- 
plying it  to  extort  property  from  the  plaintiff, 
and  was  not  an  action  for  a  malicious  arrest  or 
malicious  prosecution,  In  order  to  support 
which  action  the  termination  of  the  previous 
proceeding  must  be  proved,  and  the  absence  of 
reasonable  and  probable  cause  be  alleged  as  well 
as  proved.  That  this  was  a  case  prinytB  im- 
pressionia.  In  which  the  defendants  are  charged 
with  having  abused  the  process  of  the  law,  in 
order  to  obtain  property  to  whlcii  they  had  no 
color  of  title,  and  there  Is  no  analogy  between 
it  and  an  action  for  a  malicious  arrest  or  ma- 
licious prosecution.  That  In  an  action  like  the 
present,  where  what  Is  complained  of  is  an  abuse 
of  the  process  of  law  for  the  purpose  of  extort- 
ing property  to  which  the  defendants  had  no 
claim,  it  is  not  necessary  to  allege  or  prove  that 
the  action  In  which  the  process  was  Issued  has 
been  determined,  or  that  the  process  was  Issued 
without  reasonable  or  probable  cause.  Grainger 
V.  Hill,  4  Blng.  N.  C.  212,  5  Scott,  661,  1  Ar- 
nold, 42,  7  L.  J.  C.  P.  N.  S.  85.  One  of  the 
judges  stated  that  the  action  was  not  for  ma- 
liciously putting  process  In  force,  but  for 
maliciously  abusing  the  process  of  the  court. 

Where  a  landlord  distrains  for  more  than  Is 
due  for  rent,  an  action  on  the  case  lies  at  the 
suit  of  the  teuant,  though  the  goods  distrained 
are  of  less  value  than  the  rent  really  due.  Tay- 
lor V.  Ilennlker.  12  Ad.  &  EI.  488,  4  Perry  &  D. 
248,  9  L.  J.  Q.  B.  N.  S.  383.  This  case  seems 
to  have  been  overruled  by  the  decision  in  Tan- 
cred  V.  Ley  land,  16  Q.  B.  669. 

An  action  will  not  lie  for  taking  and  selling 
goods  under  a  distress  for  rent  for  a  greater 
amount  of  rent  than  is  actually  due.  Tancred 
V.  Leyland,  16  Q.  B.  669,  Overruling  Taylor  v. 
Hennlker,  12  Ad.  &  El.  488,  4  Perry  &  D.  243,  9 
I«  J.  Q.  B.  N.  8.  383. 
62  L.  E.  A. 


In  Taylor  v.  Hennlker  the  claim  was  that  the 
taking  and  selling  as  a  distress  was  done  falsely 
and  maliciously.  In  Tancred  v.  Leyland  there 
does  not  appear  to  have  been  any  such  declara- 
tion In  the  complaint. 

In  Stevenson  v.  Newnham,  13  C.  B.  285,  22 
L.  J.  C.  P.  N.  S.  110,  the  court  of  exchequer 
chamber  held  that  a  count  in  the  declaration 
could  only  be  distinguished  from  that  which 
was  held  bad  by  the  same  court  In  the  case  of 
Tancred  v.  Leyland,  16  Q.  B.  669,  by  the  Imma- 
terial circumstance  that  It  contained  an  aver- 
ment that  the  distress  for  the  rent  was  **ma- 
liciously  made, — that  an  act  which  does  not 
amount  to  a  legal  injury  cannot  be  actionable 
because  It  is  done  with  a  bad  Intent. 

In  Hamilton  v.  Windolf,  36  Md.  801,  11  Am. 
Rep.  491,  it  was  held  (approving  Tancred  v. 
Leyland,  16  Q.  B.  669,  which  overruled  Taylor 
V.  Hennlker,  12  Ad.  &  El.  488,  4  Perry  &  D.  243. 
9  L.  J.  Q.  B.  N.  S.  383)  that  no  action  will  He 
for  distraining  for  more  rent  than  Is  due  In  ar- 
rear  where  any  rent  Is  due,  and  an  allesatfon  In 
the  declaration  that  the  distress  was  malicious- 
ly made  can  make  no  difference,  as  such  allega- 
tion Is  wholly  Immaterial,  for  an  act  which 
does  not  amount  to  a  legal  Injury  cannot  be  ac- 
tionable because  It  may  be  done  with  a  bad  mo- 
tive or  intent. 

Defendant  leased  premises  to  plaintiff  for  one 
year.  Under  a  pretense  that  he  had  only 
rented  by  the  month,  he  gave  the  plaintiff  no- 
tice to  quit,  and  at  the  expiration  of  the  month 
summoned  him  to  appear  before  a  justice  of  the 
peace  to  show  cause  why  he  should  not  deliver 
the  leased  property  to  the  lessor.  Judgment 
was  rendered  against  the  plaintiff  ordering  de- 
livery of  the  property.  From  this  judgment  he 
appealed  to  the  third  district  court,  making  the 
affidavit  required  by  the  statutes  to  entitle  him 
to  a  suspensive  appeal,  and  furnished  the  re- 
quired bond,  which  was  accepted.  Thereafter 
the  defendant  applied  to  a  justice  of  the  peace  . 
to  dismiss  the  appeal,  and  the  appeal  was  dis- 
missed, and  within  two  hours  thereafter,  with- 
out the  knowledge  of  the  plaintiff,  and  no  op- 
portunity being  afforded  him  to  remove  the 
property  himself,  his  furniture  and  effects  were 
summarily  removed  from  the  house  under  the 
supervision  of  a  constable.  In  a  rough  and  care- 
less manner,  by  which  they  were  damaged,  and 
a  new  lessee  was  immediately  pht-Jn-nossesslou. 
Digitized  by  vjjOO^ 
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feres  with  legitimate  business  competition. 

Black,  Constr.  A,  Interpretation  of  Laws, 
pp.  300,  301;  Sutherland,  Stat.  Constr.  §§ 
346,  349,  350,  370;  Stone  v.  Lannon,  6  Wis. 
497;  Cohn  v.  Neeves,  40  Wis.  393;  Cook  v. 
Minneapolis,  8t.  P.  d  S.  8te,  M.  R.  Co.  98 
Wis.  646,  40  L.  R.  A.  457,  74  N.  W.  661. 

Inasmuch  as  the  word  "injuring"  has  two 
distinct  meanings,  one  the  popular  and 
broad  meaning,  and  the  other  a  peculiar  or 
appropriate  meaning  in  the  law,  the  latter 
meaning  should  be  adopted. 

Common-law  words  are  interpreted  ac- 
cording to  their  sense  in  the  common  law. 

Sutherland,  Stat.  Constr.  §§  253,  254; 
Black,  Constr.  A,  Interpretation  of  Laws,  pp. 
232,  233;  Western  U.  Teleg.  Co,  v.  Scircle, 
103  Ind.  229,  2  K.  £.  604;  Buckner  y.  Real 


Estate  Bank,  5  Ark.  536,  41  Am.  Dec.  105; 
Hillhouse  v.  Chester,  3  Day,  211,  3  Am.  Dec. 
265. 

The  Constitution  of  Wisconsin,  §  9,  art.  1, 
provides:  "Every  person  is  entitled  to  a 
certain  remedy  in  the  law  for  all  injuries  or 
wrongs  which  he  may  receive  in  his  person, 
property,  or  character."  But,  notwithstand- 
ing the  liberal  construction  of  the  Bill  of 
Rights,  there  are  still  acts  damnum  absque 
injuria. 

Metzger  t.  Hochrein,  107  Wis.  267,  50  L. 
R.  A.  305,  83  N.  W.  308;  Duffies  v.  Duffies, 
76  W^is.  374,  8  L.  R.  A.  420,  45  N.  W.  522; 
Dooter  v.  Riedel,  96  Wis.  158,  37  L.  R.  A. 
580,  71  N.  W.  119;  Heiss  v.  Miluaukee  d  L. 
W.  R.  Co.  69  Wis.  555,  34  N.  W.  916;  Penn- 
sylvania R.  Co.  V.  Marchant,  119  Pa.  541,  13 


A  peremptory  mandamus  was  thereupon,  upon 
the  application  of  the  plaintiff,  Issued  by  the 
district  court,  requiring  the  justice  to  grant  the 
appeal  and  send  up  the  record,  and  a  writ  of 
prohibition  was  also  issued,  and  an  injunction 
ordering  all  the  furniture  to  he  replaced  in  the 
house  and  the  plaintiff  restored  to  possession. 
These  orders  were  entirely  disregarded  by  both 
the  defendant  and  the  new  lessee,  who  refused 
to  obey  them  when  called  upon  to  do  so.  There- 
after the  new  lessee  applied  for  and  obtained 
an  injunction  from  another  district  court  re- 
straining plaintiff  from  all  further  action  to  ob- 
tain possession  of  the  premises,  upon  the  serv- 
ice of  which  the  plaintiff  ceased  further  action 
in  the  direction  he  had  pursued  and  filed  the 
present  suit  for  damages.  It  was  held  that  an 
action  for  damages  suffered  by  the  plaintiff 
won'd  be  sustained ;  and  that  the  gist  or  ground 
of  the  action  was  the  acts  of  the  defendant  In 
prostituting  legal  proceedings  to  accomplish  his 
purpose,  by  which  means  the  plaintiff  was  dam- 
aged and  his  rights  recklessly  disregarded, 
which  acts  give  plaintiff  a  right  of  action  for 
damages.     Block  v.  Bonnet,  28  La.  Ann.  540. 

Maliciously  issuing  an  execution  upon  a 
judgment  where  the  debt  for  which  the  judg- 
ment was  entered  had  been  paid  before  its  en- 
try, of  which  fact  the  person  issuing  the  execu- 
tion had  knowledge,  is  actionable.  Both  malice 
and  want  of  probable  cause  are  essential  to  the 
maintenance  of  such  an  action.  Knowledge  of 
the  fact  that  the  debt  has  been  paid  was  not  in 
itself  want  of  probable  cause  or  malice,  but  it 
was  pregnant  evidence  of  it.     Barnett  v.  Beed, 

61  l*a.  190,  88  Am.  Dec.  574. 

There  is  a  distinction  between  a  malicious  use 
and  a  malicious  abuse  of  legal  process.  An 
abuse  Is  where  the  party  employs  it  for  some 
unlawful  object,  not  for  the  purpose  for  which 
it  was  Intended  by  the  law  to  effect, — in  other 
words,  a  perversion  of  It;  and  in  an  action  for 
such  a  malicious  abuse  it  is  not  necessary  to 
.prove  that  the  action  in  which  the  process  is- 
sued has  been  determined,  or  to  aver  that  it 
was  Issued  without  reasonable  or  probable 
cause.     Mayer  v.  Walter,  64  Pa.  283. 

Whenever  there  is  a  cause  of  action  for  is- 
suing an  execution  regular  on  its  face,  it  is 
founded  upon  the  wrongful  and  malicious  use  of 
the  authority  of  law.  Malice  is  the  gist  of  the 
action,  and  must  be  expressly  alleged  and 
proved.  Luddington  v.  Peck,  2  Conn.  700. 
This  was  said  in  a  case  where  the  plaintiff  had 
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brought  an  action  of  trespass  for  the  wrongful 
issue  of  such  an  execution,  and  had  succeeded, 
and  the  judgment  was  reversed  for  the  sole  rea- 
son that,  while  there  was  a  cause  of  action  for 
the  abuse  of  the  process,  yet  it  should  have 
been  case  Instead  of  trespass. 

And  In  Watson  v.  Watson,  9  Conn.  140,  23 
Am.  Dec.  824,  where  the  defendant,  under  pre- 
tense that  a  horse  belonging  to  him  had  been 
unjustly  impounded  and  detained  by  plaintiff, 
and  It  appeared  that  this  was  untrue,  and  that 
the  horse  was  the  property  of  the  plaintiff, 
which  the  defendant  knew,  and  also  knew  that 
it  had  not  been  distrained  or  Impounded,  and 
that  he  had  no  cause  of  action  and  no  right  to 
replevy, — it  followed,  as  an  undoubted  con- 
sequence, that  he  had  perpetrated  a  malicious 
wrong  through  the  medium  of  legal  process,  but 
that  the  remedy  of  the  plaintiff  was  case  for  the 
malicious  motive  and  proceeding,  and,  as  he  had 
brought  his  action  In  trespass,  a  new  trial  was 
granted. 

An  action  lies  for  the  malicious  abuse  of  law- 
ful process,  civil  or  criminal.  It  is  to  be  as- 
sumed, in  such  a  case,  that  the  process  was  law- 
fully Issued  for  a  just  cause,  and  Is  valid  la 
form,  and  that  the  arrest  or  other  proceeding 
upon  the  process  was  justifiable  and  proper  In 
its  inception.  The  grievance  to  be  redressed 
arises  In  consequence  of  subsequent  proceedings. 
The  distinction  between  suc.*i  an  action  and  one 
of  malicious  prosecution  Is  that  in  the  latter 
the  whole  grievance  complained  of  consists  in 
the  original  institution  of  the  process  and  no 
abuse  in  the  manner  of  serving  it.  Another  dis- 
tinction is  that,  in  an  action  for  malicious  pros- 
ecution, the  action  cannot  be  iubtituted  until 
the  prosecution  complained  of  has  been  brought 
to  a  termination,  but  a  termination  of  the  pro- 
ceeding In  which  the  process  for  abuse  in  the  ex- 
ecution of  which  the  action  is  brought  was  is- 
sued is  not  essential.  Wood  v.  Graves,  144 
Mass.  365,  09  Am.  Bep.  95,  11  N.  B.  667. 

In  an  equity  action  brought  by  the  defendant 
against  the  plaintiff  an  order  was  obtained  en- 
joining the  plaintiff  from  moving  himself  or  his 
effects  from  the  commonwealth  until  he  should 
secure  to  the  plaintiff  his  debts  and  security- 
ships,  and  that  the  sheriff  take  into  his  posses- 
sion the  house  and  lot  and  furniture  and  slaves 
of  the  plaintiff.  By  virtue  of  the  order,  and  hi 
pursuance  of  its  mandate,  the  sherlJ  took  pos- 
session of  the  house  and  lot.  Inducing  the  plalnjlp 
tiff  and  his  wife  and  children  to  go  out  and  se^  ^^ 
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Atl.  600;  Pennsylvania  8.  Valley  R,  Co,  t. 
Walsh,  124  Pa.  558,  17  Atl.  186;  Janesville 
V.  Carpenter,  77  Wis.  288,  8  L.  K  A.  808,  46 
N.  W.  128;  Brittle  Silver  Vo.  v.  Rust,  10 
Colo.  App.  463,  51  Pac.  526;  Jordan  v. 
State,  142  Ind.  427,  41  N.  E.  817;  People  v. 
Howard,  17  Cal.  63;  Vorth  Vernon  v.  Voeg- 
ler,  103  Ind.  314,  2  N.  E.  821 ;  Smith  v.  Wil- 
cox, 47  Vt.  637 ;  Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Oo.  9  Sawy.  441,  18  Fed. 
753;  Talcott  v.  Buffalo,  125  N.  Y.  280,  26 
N.  E.  263;  Chittenden  v.  Wurster,  152  N.  Y. 
345,  37  L.  R.  A.  809,  46  N.  E.  857;  Whitney 
y.  Hirsch,  39  Hun,  325 ;  Qihha  v.  MoNeeley, 
102  Fed.  594. 

In  §  4466a  the  words  "wilfully  and  ma- 
liciously" in  the  context  modify  the  words 
"injuring  another." 


State  V.  Clark,  29  N.  J.  L.  96;  Oohn  ▼. 
Neeves,  40  Wis.  393;  Folu>ell  y.  State,  49  N. 
J.  L.  31.  6  Atl.  619. 

The  words  "injuring  another  in  his 
trade,"  etc.,  cannot  be  disassociated  frovn 
the  words  "by  any  means  whatever"  for  the 
purpose  of  construction.  "Effect  is  to  be 
given  to  all  parts  of  a  statute  if  possible." 

Battis  y.  Hamlin,  22  Wis.  669;  Black, 
Constr.  &  Interpretation  of  Laws,  166. 

If  every  time  one  proposed  to  exerdse  his 
constitutional  rights  he  was  obliged  to  con- 
sider the  effect  of  their  exercise  on  others, 
and  study  his  own  heart  to  see  if  his  motive 
was  good  or  bad,  and  act  or  refrain  from 
acting  accordingly  as  he  found  a  just  cause 
or  excuse  for  the  act^  the  theoretical  result 
might  be  altruistic  and  Utopian,  but  the 


shelter  elsewhere,  and  locked  the  doors  and 
nailed  tip  the  windows  of  the  house.  The  cir- 
cuit court  quashed  so  much  of  the  order  as  re- 
quired the  sheriff  to  take  into  his  possession 
the  house  and  lot.  It  was  held  that  so  much  of 
the  order  as  directed  the  sheriff  to  take  into  his 
possession  the  house  and  lot  of  the  plaintiff  was 
clearly  Illegal,  oppressive,  and  unauthorized  by 
the  allegations  of  the  bill  or  the  statute.  That 
to  maintain  an  action  for  a  mallclo.us  suit,  as 
well  as  for  a  malicious  prosecution,  want  of 
probable  cause — ^malice  in  the  defendant —  and 
damage  of  the  plaintiff  must  combine.  Though 
there  be  probable  cause,  and  even  Just  grounds 
for  the  suit,  if,  from  bad  Intentions  or  ma- 
licious motives,  an  illegal,  oppressive,  and  vexa- 
tious order  is  procured  by  tlie  attorney  or  client, 
or  both,  without  probable  •  came  or  excuse,  by 
which  damage  is  done  to  the  defendant,  an  ac- 
tion will  lie  against  both,  since,  if  it  could  not 
be  maintained,  then  there  might  be  a  most 
grievous  Injury  without  a  remedy.  If  the  at- 
torney, or  attorney  and  client,  if  they  acted  In 
concert,  cannot  be  made  liable,  then  the  Injured 
party  would  be  without  redress.  Wood  v.  Weir, 
6  B.  Mod.  644. 

A  prosecuting  attorney  who,  by  artifice  and 
misrepresentation,  procures  a  gi'and  Jury  to 
find  an  indictment  against  a  person  which  the 
grand  Jury  did  not  intend  to  find,  and  the  is- 
suing by  such  prosecuting  attorney  of  a  war- 
rant for  the  arrest  of  such  person,  and  his  sub- 
sequent arrest  will  not  furnish  ground  for  the 
maintenance  of  an  action  by  him  against  such 
prosecuting  attorney  for  malicious  abuse  of 
process.  Whltten  v.  Bennett,  30  C.  C.  A.  140, 
57  U.  S.  App.  145,  86  Fed.  405. 

A  constable  is  liable  for  taking,  upon  a  war- 
rant requiring  him  to  collect  the  amount  of  It 
from  the  property  of  a  person,  property  which 
he  knows  the  warrant  debtor  would  dislike  to 
part  with,  where  the  latter  turns  to  him  and  re- 
quests him  to  levy  upon  other  property  of  more 
than  sufficient  value  to  satisfy  the  warrant  and 
costs,  where  he  does  so  with  the  malicous  pur- 
pose of  injuring  the  plaintiff  and  causing  him 
distress  on  account  of  losing  the  property  levied 
on.     Rogers  v,  Brewster,  5  Johns.  125. 

In  an  action  of  trover  for  making  a  wrongful 
levy  the  plaintiff  gave  some  evidence  tending  to 
show  that  the  plaintiff,  in  Issuing  the  execution 
and  causing  the  levy  to  be  made,  was  infiuenced 
by  malice  growing  out  of  rivalry  In  business. 
The  court  held  that  that  fact,  if  esUblished, 
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could  have  no  legitimate  bearing  upon  any  ques- 
tion at  issue  in  the  case.  If  the  property  seized 
belonged  to  the  defendant  in  the  execution,  the 
execution  creditor  had  a  right  to  levy  upon  It; 
and  his  motives  could  not  make  his  act  a  tort ; 
if  it  did  not,  and  be  had  no  such  right,  his  mo- 
tives were  still  immaterial,  as  the  dispute  was 
then  narrowed  down  to  the  value  of  the  property 
converted.  Allen  v.  Kinyon,  41  Mich.  281,  1 
N.  W.  863. 

VIII.  Cfeneral  and  unelassifted  00499. 

An  action  cannot  be  maintained  by  a  corpora- 
tion, organized  under  the  general  plank-road 
acts,  against  the  owner  of  a  farm  adjoining  a 
tollgate  on  the  plank  road  of  the  corporation 
for  moving  his  fence  from  the  line  of  the  road 
where  it  originally  stood,  back  upon  his  farm, 
and  grading  a  track  by  the  side  of  the  road,  but 
entirely  upon  his  own  land,  extending  on  both 
sides  of  the  tollgate,  so  that  persons  traveling 
upon  the  road  could,  if  disposed,  leave  the  road 
and  pass  over  this  parallel  track,  thus  avoiding 
the  gate,  even  though  his  motive  In  doing  so  is 
malicious ;  as  he  has  a  right  to  use  his  property 
in  this  manner.  Where  an  Individual  uses  his 
own  property  In  a  manner  which  would  other- 
wise be  lawful  he  does  not  subject  himself  to  an 
action  If  his  motive  In  so  using  it  is  to  injure 
another.  Auburn  &  C  PI.  Boad  Co.  y.  Doug- 
lass, 9  N.  Y.  444. 

A  postmaster  who,  by  law,  is  directed  to  pub- 
lish advertisements  in  newspapers  which  have 
the  largest  circulation  Is  not  liable  for  publish- 
ing in  a  newspaper  not  having  a  larger  circula- 
tion than  the  plaintiff's  even  though  in  so  pub- 
lishing the  defendant  may  have  been  actuated 
by  malice.  The  law  is  not  to  give  the  printer  a 
premium  for  superior  activity,  but  to  serve  the 
public ;  and,  however  the  latter  might  complain 
of  disregard  of  the  direction,  plaintiff  could  not. 
And,  as  the  plaintiff  had  not  a  legal  right  to  the 
printing,  he  could  ask  for  it  only  as  a  matter  of 
favor ;  and  even  a  malicious  refusal  of  It  would 
not  entitle  him  to  an  action,  as  a  man  may 
withhold  his  benefits  for  his  own  reasons,  and 
the  most  deserving  claimants  of  them  may  be 
passed  for  the  worst  of  motives.  Foster  v.  Mc- 
KIbben,  14  Pa.  168. 

It  is  not  unlawful  for  the  undertakers  of  a 
community  to  associate  themselves  together  and 
agree  to  refuse  to  render  service  in  their  busi- 
ness to  one  who  has  refused  or  failed  to  pay  a 
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practical  result  would  be  destructive  of  all 
legal  rights. 

Review  of  Allen  v.  Flood  ([1898]  A,  C. 
1),  Am.  Bar  Asso.  Reports,  1898;  Cooley, 
Torts,  Ist  ed.  p.  81;  Legitimate  Competi- 
tion, 43  Cent.  L.  J.  302;  Auburn  d  C,  PI, 
Road  Co,  ▼.  Douglass,  9  N.  Y.  444;  8outh 
Royalton  B<mk  v.  Suffolk  Bank,  27  Vt.  505. 

The  apparent  reason  for  the  enactment  of 
chapter  287,  Laws  of  1887,  from  which  the 
retvisers  took  $  4466a,  Rev.  Stat.,  was  the 
labor  agitation  immediately  preceding  the 
appearance  of  the  statute. 

There  was  a  condition  of  the  law  which 
permitted  a  boycott  or  strike  which  contem- 
plated the  doing  of  a  civil  injury  to  the  boy- 
cotted person,  and  yet  could  not  be  reached 
by  the  criminal  law.    By  a  rule  of  construc- 


tion we  are  not  to  extend  the  statute 
further  than  to  reach  such  cases  as  those 
last  m^itioned. 

Black,  Constr.  &  Interpretation  of  Laws, 
pp.  234,  235. 

Section  4466a  makes  penal  combinations 
to  injure  another  in  his  trade,  etc.  The  of- 
fense thereby  created  consists  in  maliciously 
combining  to  inflict  an  injury  upon  one  per- 
son. The  public  interest,  however,  is  para- 
mount. Competition  is  encouraged  and  tol- 
erated, even  to  the  extent  of  destroying  a 
trade  or  business. 

Post  v.  Southern  R,  Co.  103  Tenn.  184,  55 
L.  R.  A.  481,  52  S.  W.  311;  Anderson  v. 
United  States,  171  U.  S.  604,  43  L.  ed.  300, 
19  Sup.  Ct.  Rep.  50;  Re  Terrell,  61  Fed. 
216;   Re  Corning,  61   Fed.   205;   Dolph  v. 


bill  due  to  some  member  of  the  association  for 
similar  service  previously  rendered;  and  an  ac- 
tion for  damages  cannot  be  maintained  against 
the  members  of  sach  an  association  for  a  refusal 
to  render  such  services,  or  furnish  materials 
at  a  funeral  for  the  person  who  has  refused  or 
failed  to  pay  for  such  services  previously  ren- 
dered by  some  member  of  the  association. 
One  has  the  right  to  decline  to  enter  Into  a  busi- 
ness undertaking  with  another  person ;  and  this 
is  so  whether  the  refusal  rests  upon  reason,  or 
Is  the  result  of  whim,  caprice,  prejudice,  or  mal- 
ice. With  his  reasons  neither  the  public  nor 
third  persons  have  any  legal  concern.  And  any 
number  of  persons  can  enter  Into  an  agree- 
ment by  which  they  can  decline  to  assume  busi- 
ness relations  with,  or  enter  into  any  contract 
with,  one  or  more  persons.  Brewster  v.  C.  Mil- 
ler's Sons  Co.  101  Ky.  368,  88  L.  B.  A.  505,  41 
8.  W.  301. 

A  by-law  of  a  liverymen's  association  which 
binds  the  members  not  to  do  business  with  any 
person  who  does  not  patronize  its  members  ex- 
clusively, and  prevents  any  of  them  from  letting 
a  hearse  to  a  private  party  for  a  funeral  where 
the  undertaker  in  charge  of  it  is  reputed  to 
patron!^  nonunion  members,  or  to  any  i>erson 
whose  family  for  the  occasion  patronize  a  non- 
union livery,  Is  unlawful  as  against  public  pol- 
icy; and  the  compelling  of  the  withdrawal  of 
such  hearse  and  carriages  from  a  faneral  Just 
at  the  time  when  they  were  wanted,  in  pursu- 
ance of  an  unlawful  by-law  of  such  association 
which  prohibited  doing  baslness  with  any  per- 
son who  did  not  deal  exclusively  with  Its  mem- 
bers, will  justify  an  award  of  exemplary  dam- 
ages, where  the  act  was  done  with  full  knowl- 
edge of  the  situation  and  for  the  purpose  of  dem- 
onstrating the  power  of  the  association  to  pun- 
ish liverymen  for  doing  business  in  an  inde- 
pendent way,  and  to  punish  other  persons  for 
dealing  with  nonunion  liverymen.  Gatzow  v. 
Buenlng.  106  Wis.  1,  49  L.  B..A.  476,  81  N.  W. 
1003.  The  court  said  in  this  case  that  it  was 
not  necessary  to  decide  to  what  length  a  com- 
bination of  persons  In  restraint  of  trade,  and 
taiterferlng  with  personal  liberty,  may  go  to  pro- 
mote the  interests  of  its  members,  without  vio- 
lating common-law  rights  and  rendering  such 
persons  liable  to  respond  in  damages  to  per- 
sons specially  Injured.  The  court  further  said 
(very  truly)  that  judicial  expressions,  in  recent 
years  at  least,  have  not  been  in  perfect  harmony 
on  the  subject,  and,  inasmuch  as  the  court 
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said,  further,  that  it  would  be  hard  to  con- 
ceive of  a  combination  more  bdloasly  detriment- 
al to  the  public  interests,  and  more  heartlessly 
oppressive  to  individuals,  than  one  which  seeks 
to  control  the  customary  means  used  In  the 
burial  of  the  dead,  by  the  resort  to  such  wanton 
acts  as  were  perpetrated  by  the  defendants  in 
aid  of  the  purposes  of  their  combination,  it 
would  seem  that  they  based  their  finding  (that 
the  facts  constituted  a  cause  of  action)  on  the 
fact  that  the  defendants  acted  maliciously ;  and 
this  was  not  said  in  connection  with  the  consid- 
eration of  the  subject  of  exemplary  damages. 
The  case,  however,  was  reversed  on  a  question 
of  practice,  and  it  might  be  said  that  all  that 
was  said  as  to  the  merits  was  obiter,  but  this 
can  hardly  be,  the  appellate  court  having  gone 
into  the  question  of  the  merits  of  the  cause  of 
action  after  a  full  trial. 

A  declaration  is  insufficient,  in  that  It  falls  to 
state  a  cause  of  action,  which  alleges  that  the 
defendants,  a  corporation  engaged  in  the  manu- 
facture and  sale  of  illuminating  gas,  after  sup- 
plying the  plaintiff  with  gas  for  a  time,  there- 
after refused  to  do  so,  by  means  of  which  plain- 
tiff was  deprived  of  the  means  of  lighting  his 
rooms  with  gas,  and  had  been  put  to  great  ex- 
pense in  providing  other  means  of  lighting  them, 
but  which  did  not  allege  any  contract  between 
the  parties  for  the  supplying  of  the  plaintiff, 
by  the  defendants,  with  gas,  although  it  was  al- 
leged that  the  defendants  so  refused  contriving 
and  intending  to  vex  and  annoy  the  plaintiff  in 
the  use  and  enjoyment  of  his  premises,  and  did 
so  maliciously  and  wantonly ;  the  court  decid- 
ing that  the  allegation  that  the  defendants  cut 
off  the  supply  of  the  gas  maliciously  and  wan- 
tonly, and  with  intent  to  Injure  the  plaintiff, 
was  of  no  Importance  in  the  determination  of 
the  question  as  to  the  sufficiency  of  the  declara- 
tion. That  where  a  party  has  a  legal  right  to 
do  a  particular  act  at  pleasure,  the  motive 
which  induced  the  doing  of  the  act  at  the  time 
in  question  can  never  affect  his  legal  liability 
for  the  act.  McCune  v.  Norwich  City  Oas  Co. 
30  Conn.  921,  79  Am.  Dec.  278. 

In  Pan  ton  v.  Holland,  17  Johns.  92,  8  Am. 
Dec.  369,  the  court  said:  "In  the  exercise  of 
a  lawful  right,  a  party  may  become  liable  to  an 
action,  where  it  appears  that  the  act  was  done 
maliciously.  Suppose  Holland  had  declared 
that  he  would  exercise  his  right  of  digging  on 
his  own  ground  contiguous  to  the  plaintiff's 
wall,  not  to  benefit  hlm8el|£^  but  f^r  the  sole  PU¥-[g 
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Troy  Laundry  MacJiinery  Co.  28  Fed.  553; 
Central  Shade  Roller  Co.  v.  Cuahman,  143 
Mass.  353,  9  N.  E.  629;  Lauhenheimer  v. 
Mann,  17  Wis.  542;  Richards  v.  American 
Desk  d  Seating  Co.  87  Wis.  512,  58  N.  W. 
787;  Palmer  v.  Toms,  96  Wis.  367,  71  N.  W. 
654;  Oregon  Steam  Nav,  Co.  v.  Winsor,  20 
Wall.  68,  22  L.  ed.  318;  Oliver  v.  Gilmore, 
52  Fed.  562;  Greenhood,  Pub.  Pol.  683- 
769;  Taylor  v.  Blanchard,  13  Allen,  370,  90 
Am.  Dec.  203;  Laiorence  v.  Kidder,  10  Barb. 
641. 

The  liberty  of  enjoying  one's  property, 
either  singly  or  conjointly  with  others  in 
any  legal  manner ;  of  engaging  singly  or  con- 
jointly with  others  in  any  lawful  trade  or 
business;  and  contracting  with  others  for 
that    purpose, — are    rights    guaranteed    to 


every  citizen,  although  injury  in  the  broad 
sense  may  result  to  someone.  To  deny  citi- 
zens such  rights  by  making  it  a  crime  to  ex- 
ercise one's  legal  rights  takes  away  all  "lib- 
erty," deprives  him  of  his  property  without 
any  compensation,  and  holds  him  to  answer 
for  a  criminal  offense  without  due  process 
of  law. 

State  ▼.  Julow,  129  Mo.  163,  29  L.  R.  A. 
257,  31  S.  W.  781,  50  Am.  St.  Rep.  443,  and 
note;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  People  v.  Gillson,  109  N.  Y.  389.  17  N. 
E.  343;  Qodcharles  v.  Wigeman,  113  Pa. 
431,  6  Atl.  354;  Com.  v.  Perry,  155  Mass. 
117,  14  L.  R.  A.  325,  28  N.  E.  11526;  State 
ex  rel.  Wyatt  r.  Ashbrook,  154  Mo.  375,  48 
L.  R.  A.  265,  55  S.  W.  627;  State  v.  Loomis. 
21  L,  R.  A.  789,  note,  115  Mo.  307,  22  S.  W. 


pose  of  Injuring  the  plaintiff;  and  digs  accord- 
ingly, below  the  pltiintlff's  foundation,  but  takes 
care  that  there  be  no  ground  for  the  charge  of 
negligence  or  unskilfulness  in  the  exercise  of 
his  right;  considering  himself  safely  In- 
trenched within  the  protection  of  the  law,  he 
desists  from  further  operations;  his  object  Is 
accomplished,  the  adjoining  foundation  is 
loosened,  and  the  building  materially  injured, — 
is  there  a  question  that,  in  such  a  case,  the 
party  injured  would  be  entitled  to  recover  dam- 
ages? The  gravamen  would,  In  the  case  put, 
arise  from  the  fact  that  the  act  was  done  ma- 
liciously." As  the  Judge,  immediately  after 
making  the  above  statement,  said  that  the 
plaintiff's  case  was  not  of  this  character,  It  may 
be  that  the  above  was  the  Judge's  private  opin- 
ion, as  his  last  remark  would  Indicate  that  it 
was  not  essential  to  the  determining  of  the  ap- 
peal. 

Where  the  Injury  complained  of  consisted  In 
the  settling  and  failing  away  of  the  defendant's 
land.  In  consequence  of  excavations  made  upon 
an  adjoining  lot,  it  was  held  *hf^t,  if  the  acts 
complained  of  were  done  with  a  malicious  in- 
tent," or  if  the  Injury  sustained  by  the  plain- 
tiff resulted  from  the  careless  and  improper 
manner  in  which  the  work  was  executed,  the 
plaintiff  would  be  entitled  to  recover,  and  that 
the  existence  of  improper  motive,  or  of  negli- 
gence or  unskilfulness  in  the  performance  of  the 
work,  was  a  question  of  fact  for  the  Jury.  Mc- 
Guire  V.  Grant,  25  N.  J.  L.  356,  67  Am.  Dec.  40. 

Defendant  captured  plaintiff's  negro  slave  in 
his  watermelon  patch,  and  caused  him  to  be 
committed  to  Jail  as  a  runaway,  when  he  knew 
he  was  not.  It  was  held  that  such  knowledge 
implied  malice  for  which  an  action  on  the  case 
can  be  maintained  by  plaintiff  against  him. 
Hamilton  v.  Feemster,  4  Rich.  L.  573. 

A  person  Is  liable  for  maliciously  and  by  false- 
hood and  deceit  inducing  a  purchaser  to  reject 
a  machine  manufactured  under  a  contract  en- 
tered into  by  plaintiff  with  a  third  party  to  de- 
sign and  construct  such  machine  which  should 
produce  certain  results,  but  which  the  purchaser 
should  have  the  right  to  reject  if  not  satisfac- 
tory to  him.  Morgan  v.  Andrews,  107  Mich.  33, 
64  N.  W.  869.  In  this  case  the  court  said,  in  an- 
swer to  the  contention  of  the  defendant,  that  he 
stood  on  the  same  footing  with  the  pur- 
chaser, and  had  an  Interest  In  the  machine, 
— that  there  wore  no  contract  relations  be- 
tween the  plaintiff  and  the  defendant  That, 
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by  the  terms  of  the  contract,  it  was  the  right 
of  the  purchaser  to  reject  the  machine  If  not 
satisfactory ;  but  defendant  had  no  right  to  re- 
ject, or  to  unlawfully  or  maliciously  Interfere 
with  the  acceptance  of  it  by  the  purchaser.  That 
the  fact  that  the  defendant  had  an  interest  In 
the  business  as  a  stockholder  would  give  him  the 
undoubted  right  to  express  himself  freely  about 
the  machine;  but  that  this  question  is  framed 
upon  his  malicious  and  wilful  fraud  and  deceit 
in  inducing  the  rejection ;  and  he  could  be  held 
liable  only  on  the  theory  that,  without  good 
cause,  and  actuated  by  ill-will  and  malice 
toward  the  plaintiff,  he  sought  to  injure  him  by 
inducing  the  purchaser  to  reject  the  machine. 

Where  owners  of  adjoining  premises  have 
Jointly  erected  a  fence  completely  across  a  road, 
each  from  his  land  to  the  middle  of  the  road, 
and  one,  after  harvesting  his  crop,  threw  down 
that  part  of  the  fence  which  he  had  placed  on 
the  road,  and  thus  caused  the  other's  grain  to 
be  destroved  by  the  cattle  which  were  let  In 
upon  It,  the  person  throwing  down  his  part  of 
the  fence  is  not  liable  therefor,  even  though  his 
act  proceeded  from  a  malicious  motive.  Jenk- 
kins  V.  Fowler,  24  Pa.  308.  Mr.  Justice  Black, 
who  delivered  the  opinion  of  the  court,  after 
using  the  expression  from  Cooley,  so  frequently 
heard:  "Malicious  motives  make  a  bad  act 
worse ;  but  they  cannot  make  that  wrong  which. 
In  its  own  essence,  is  lawful," — proceeded  fur- 
ther to  show  the  exact  manner  In  which  malice 
operates  In  an  action,  and  to  give  some  Tery 
simple  illustrations,  as:  **In  slander.  If  the  de- 
fendant proves  the  words  spoken  to  be  true,  his 
intention  to  injure  the  plaintiff  by  proclaiming 
his  infamy  will  not  defeat  the  Justification. 
One  who  prosecuten  Another  for  a  crime  need 
not  show,  in  an  action  for  malicious  prosecu- 
tion, that  he  was  actuated  by  correct  feelings, 
if  he  can  prove  that  there  was  good  reason  to 
believe  the  charge  well  founded.  In  short,  any 
transaction  which  would  be  lawful  and  proper 
if  the  parties  were  friends  cannot  be  made  the 
foundation  of  an  action  merely  because  they 
happened  to  be  enemies.  As  long  as  a  man 
keeps  himself  within  the  law  by  doing  no  act 
which  violates  it,  we  must  leave  his  motives  to 
Him  who  searches  the  heart." 

An  employer  of  men  is  not  liable  to  the  owner 
of  a  house  for  refusing  further  to  employ  one  of 
his  men  unless  he  would  cease  to  occupy  the 
house,  whereby  the  owner  of  the  house  lost  his 
tenant ;  and  this  although  it  was  perfectly  ajH 
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350 ;  State  v.  Ooodwill,  33  W.  Va.  179,  6  L. 
R.  A.  621,  10  S.  E.  285,  25  Am.  St.  Rep.  863, 
881,  note;  Palmer  v.  Tingle,  55  Ohio  St. 
423,  46  N.  E.  313;  Shaver  v.  Pennsylvania 
Co.  71  Fed.  931;  Vilas  v.  McDonough  Mfg. 
Co.  91  Wis.  617,  30  L.  R.  A.  778,  65  N.  W. 
488;  Mallory  v.  La  Crosse  Abattoir  Co.  80 
Wis.  180,  49  N.  W.  1071;  Jones  v.  Great 
Southern  Fireproof  Hotel  Co,  79  Fed.  477; 
Re  Eight  Hour  Law,  21  Colo.  29,  39  Pac. 
328;  Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  §up.  Ct.  Rep,  383;  Low  v.  Recs 
Printing  Co,  41  Neb.  127,  24  L.  R.  A.  702, 
69  N.  W.  362;  Re  House  Bill  No.  20S,  21 
Colo.  27,  39  Pac.  431 ;  Frorer  v.  People,  141 
111.  171,  16  L.  R.  A.  492,  31  X.  E.  395; 
Ritchie  V.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454,  46  Am.  St.  Rep.  315,  and 


note;  Harding  v.  People,  160  111.  459,  32  L. 
R.  A.  445,  43  N.  E.  624;  Chicago  v.  N etcher, 

48  L.  R.  A.  261,  and  note,  183  HI.  104,  55 
N.  E.  707;  Ruhstrat  v.  People,  185  111.  133, 

49  L.  R.  A.  181,  57  N.  E.  41;  Ex  parte  Bail- 
ey, 39  Fla.  734,  23  So.  553 ;  State  v.  Dalton, 
22  R.  I.  77,  48  L.  R.  A.  775,  46  Atl.  234; 
People  ew  ret.  Valentine  v.  Berrien  Circuit 
Judge,  124  Mich.  664,  50  L.  R.  A.  493,  83 
N.  W.  594;  Kuhn  v.  Detroit,  70  Mich.  534, 
38  N.  W.  470;  Re  Ah  Jow,  29  Fed.  181. 

A  combination  to  diminish  an  individiiars 
gains  or  profits  is  lawful  or  unlawful  ac- 
cording to  the  means  employed.  2  Whart. 
Grim.  Law,  §  2322;  Com,  v.  Hunt,  4  Met. 
Ill,  38  Am.  Dec.  346. 

And  in  a  case  like  this  the  complaint  or 


parent  that  the  employer  did  what  he  did  out 
of  pare  malice  and  bad  feeling  toward  the  own- 
er of  the  house.  Heywood  y.  Tlllson,  75  Me. 
225,  46  Am.  Rep.  873.  The  case  is  very  valu- 
able as  a  collation  of  nearly  all  the  principal 
authorities  fayorlng:  the  theory  that  one  can 
never  be  liable  for  an  act  which  he  may  law- 
fully commit  because  he  does  it  with  a  ma* 
licious  intent  to  injure  the  person  who  Is  in- 
jured. 

One  may  erect  upon  his  own  property,  im- 
mediately adjacent  to  the  homestead  dwelling 
of  another,  small  and  temporary  habitations 
vastly  Inferior  to  the  latter' s  residence,  and 
place  in  occupation  of  them  people  who  are  not 
of  a  high  grade  in  society,  and  is  not  liable  for 
so  doing;  and  the  fact  that  bis  motive  in  do- 
ing so  is  to  annoy  his  neighbor  because  he  re- 
fused to  sell  his  property  to  him  at  a  price 
offered  will  not  render  him  liable,  as,  having 
a  right  to  erect  the  buildings  and  place  the 
poor  persons  in  occupancy  of  them,  his  motive 
in  doing  so  cannot  be  questioned  or  considered. 
Falloon  v.  8chu.ing,  29  Kan.  292,  44  Am.  Rep. 
642. 

In  Smith  V.  Johnson,  76  Pa.  191,  It  appeared 
that  the  defendant  and  the  owner  of  the  land 
occupied  by  the  plalntllf  had  a  dispute  about  a 
line  fence,  and  the  defendant  built  a  fence  along 
the  whole  line,  which  crossed  a  turnpike  road, 
some  distance  Inside  of  the  line,  thus  leaving  a 
gap  at  the  turnpike  road  sufficient  to  allow  cat- 
tle to  enter.  PlalntiflF  built  a  fence  along  the 
line,  and  at  the  road  extended  it  across  the  de- 
fendant's land  to  his  fence.  That  portion  which 
was  on  his  land  was  thrown  down  by  the  de- 
fendant and  cattle  entered  plaintiff's  premises 
through  the  gap  and  destroyed  his  crops.  It 
was  held  that  he  could  not  maintain  an  action 
against  the  defendant  therefor  as  he  had  no 
right  to  build  the  fence  on  the  defendant's  land, 
and  the  defendant  was  perfectly  Justifiable  In 
removing  it,  even  though  he  did  so  maliciously. 

Wh«re  a  trust  is  put  In  commissioners  by 
act  of  Parliament,  if  in  executing  it  they  act 
arbitrarily  and  tyrannically,  although  within 
their  Jurisdiction,  and  aggrieve  and  damnify  the 
subject,  they  are  answerable  in  the  King's 
bench  oiviUier  in  damages  to  the  party  injured. 
Leader  v.  Moxon,  2  W.  Bl.  926,  8  Wils.  461. 

An  action  cannot  be  maintained  against  one 
acting  under  authority,  or  by  direction,  of  a  sur- 
veyor of  highway  for  doing  an  act  lawful  to 
be  done  by  such  surveyor ;  and  evidence  that 
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such  person,  in  doing  the  act,  acted  wantonly 
and  for  the  purpose  of  injuring  the  plaintiff  Is 
inadmissible,  as  an  act  done  within  the  scope  of 
the  officer's  authority  does  not  become  illegal  by 
reason  of  the  motive  which  may  have  in- 
fluenced his  mind  in  doing  it.  Benjamin  v. 
Wheeler,  8  Gray,  409,  15  Gray,  486;  Morrison 
V.  Howe,  120  Mass.  565. 

Where,  by  the  provisions  of  a  statute,  the 
erection  of  buildings  on  the  embankment  of  a 
railroad  without  written  permission  given  un- 
der the  authority  of  the  canal  commissioners  is 
forbidden  under  a  penalty,  persons  who,  acting 
under  the  authority  of  the  proper  state  officers, 
removed  buildings  erected  contrary  to  the  terms 
of  the  act,  are  not  liable  to  an  action  by  the 
owner  of  the  buildings,  provided  the  act  of  re- 
moval was  not  done  maliciously.  The  state  acts  . 
by  means  of  officers  clothed  with  Its  discretion, 
and  liable  only  as  it  directs,  and  it  always  makes 
them  liable  for  malice.  Downing  v.  McFadden, 
18  Pa.  334. 

IX.  Conclusion. 

It  is  believed  that  the  weight  of  modem  Ju- 
dicial opinion  sustains  the  following  proposi- 
tions : 

A  person  who  suffers  damage  from  an  act  the 
commission  of  which  does  him  no  legal  Injury 
cannot  maintain  an  action  against  him  who  does 
It  with  malice  and  bad  motive. 

If  one  does  an  act  which  he  has  a  perfect 
legal  right  to  do,  to  accomplish  some  real  bene- 
fit or  pleasure  to  himself,  or  others  in  whom  he 
has  a  genuine  interest,  and  for  doing  which 
in  good  faith  no  action  would  lie,  he  la  not 
rendered  liable  to  an  action  therefor  by  the  fact 
that  he  did  It  from  bad  motive  and  with  intent 
to  injure  another,  and  such  injury  results. 

But  if  one,  with  the  sole  and  malicious  pur- 
pose of  injuring  another,  and  without  any  bene- 
fit. Interest,  or  pleasure  (other  than  that  which 
he  derives  from  his  wicked  Intent)  to  himself 
or  others,  commit  an  act  which.  If  done  In  good 
faith,  would  be  Justifiable,  he  is  liable  in  an  ac- 
tion In  favor  of  such  other  person  for  the  dam- 
ages he  may  have  sustained  therefrom. 

The  foregoing  cases  exhibit  the  diversity  of 
Judgment  upon  the  subject  under  consideration. 
The  trouble  has  chiefly  arisen  from  a  failure  of 
the  different  courts  in  which  the  question  has 
been  discussed  and  variously  adjudicated  to 
come  to  as  agreement  a8p^g.,w|i5.Jyl^0l|{5^^e 
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indictment  muBt  show  the  nature  of  the  un- 
lawful means  employed. 

Id.  §§  2322,2323. 

A  conspiracy  to  injure  the  reputation  or 
business  of  another  has  been  indictable  at 
the  common  law  for  more  than  one  hundred 
years. 

Rew  V.  Ecclea,  1  Leach  C.  L.  274;  King  v. 
Ecclea,  3  Dougl.  337;  Mogul  8.  8.  Co,  v.  Mo- 
Oregor,  L.  R.  23  Q.  B.  Div.  616;  People  v. 
Petheram,  64  Mich.  252,  31  N.  W.  188; 
Farmers*  Loan  d  T.  Co,  v.  Northern  P.  R. 
Co,  25  L.  R.  A.  414  note,  4  Inters.  Com.  Rep. 
744,  note,  60  Fed.  816. 

Since  by  the  common  law  the  only  intent 
required  to  establish  the  offense  was  a  pur- 
pose to  commit  it,  if  Rev.  Stat.  §  4466a,  is  to 
be  held  as  injecting  a  new  element  into  the 
offense,  by  requiring  averments  and  proof 
that  the  act  was  done  "wilfully  or  malicious- 
ly," it  would  seem  to  follow  that  the  only 
effect  of  that  statute  is  to  lay  a  new  burden 
upon  the  state,  of  not  only  proving  that  the 
act  was  intentionally  committed  in  pursu- 
ance of  the  conspiracy,  but  that  it  was  done 
"wilfully  or  maliciously;"  and  in  such  case 
the  requirement  is  that  the  malice  proved 
must  be  more  than,  technical,  and  "amount 
to  actual  malevolence,"  as  distinguished 
from  technical  malice. 

Rideout  v.  Knox,  148  Mass.  368,  2  L.  R. 
A.  81,  19  N.  E.  390;  Com.  v:  Walden,  3 
Cush.  558. 

Although  a  conspiracy  to  do  an  act  not 
indictable  when  done  by  an  individual  may 
become  such  when  done  by  two  or  more  (2 
Wharton,  Crim.  Law,  §  2314),  yet  th^'  act 
to  be  done  in  pursuance  of  the  conspiracy  in 
such  a  case  must  be  quasi  criminal  or  im- 
moral. 

2  Whart.  Crim.  Law,  §§  2288-2314;  4  Am. 
&  Eng.  Enc.  Law,  p.  598,  note  8. 


Neither  the  confederacy,  the  means,  nof 
the  end,  is  singly  indictable. 

2  Whart.  Crim.  Law,  §  2316. 

No  information  will  lie  against  the  de- 
fendants for  the  alleged  offense  stated  in 
the  complaint;  nor  would  it  lie  if  the  same 
stated  (as  it  does  not)  an  admitted  crim- 
inal offense. 

2  Wharton,  Crim.  Law,  ed.  1874,  %  2289, 
ed.  1896,  S  1339;  Shannon  v.  Com,  14  Pa. 
226. 

Marshall,  J.,  delivered  the  opinion  of  the 
court : 

Because  of  the  long  delay  in  announcing 
the  decision  in  this  case  it  is  deemed  ptoper 
to  say,  as  a  justification  therefor,  that  the 
number  and  importance  of  the  questions  in- 
volved were  such  that  the  case  seemed  to 
call  for  the  most  careful  study  by  each  mem- 
ber of  the  court  which  the  amplest  oppor- 
tunity therefor  would  permit,  and  to  re- 
quire that  a  decision  should  be  rendered  only 
when  it  could  embody  the  best  judgment  of 
each  such  member,  if  that  result  could  be 
reached  within  such  time  as  not,  by  reason 
of  the  delay,  to  materially  prejudice  the  ad- 
ministration of  justice.  There  is  room  for 
congratulation  that  the  purpose  of  the  long 
deliberation  up(m  the  case  has  been  accom- 
plished. To  circumstances  which  were  un- 
avoidable, preventing  that  full  discharge  of 
official  duty,  as  regards  individual  study  of 
the  case,  which  was  desired  prior  to  settling 
upon  the  final  conclusions,  the  delay  must 
be  in  the  main  attributed.  The  questions 
legitimately  discussed  by  counsel  are  so 
numerous  that  in  the  preparation  of  the 
opinion  a  choice  had  to  be  made  between 
stating  mere  conclusions  with  appropriate 
supporting  authorities,  and  discussing  such 
questions  at  length.    By  the  former  method 


cause.**  Chief  Justice  Field,  in  Yegelahn  v. 
Onntner,  167  Masa  92,  35  L.  R.  A.  722,  44  N. 
E.  1077,  supra,  IV.  a,  at  p.  102,  states  what  is 
undoabtedly  true  in  saying :  '*What  constitates 
Justifiable  cause  remains  in  some  respects  unde- 
termined." It  would  seem,  however,  that  the 
tendency  of  modem  decision  is  toward  declaring 
illegal  and  actionable  any  act  committed  solely 
out  of  bad  motive,  or  what  has  been  aptly 
termed  "unmixed  malice"  without  Justifiable 
cause,  and  which  materially  injares,  or  is  rea- 
sonably likely  materially  to  injure,  the  person 
or  feelings,  or  the  buslDess  or  occupation — ^in 
other  words,  the  property  rights — of  another; 
and,  as  held  in  Statu  ea  rel.  Dubnbb  v.  Hdbgin 
(approved  and  followed  In  Ha  warden  v.  Yough- 
iogheny  &  L.  Coal  Co.  Ill  Wis.  645,  55  L.  R.  A. 
828,  87  N.  W.  472),  and  also  Boutwell  v.  Marr, 
71  Vt.  1,  43  L.  R.  A.  803,  42  Atl.  607 ;  Carew  v. 
Batherford,  106  Mass.  1,  8  Am.  Rep.  287,  and 
Dels  V.  Wlnfree,  80  Tex.  400,  16  S.  W.  111. 
tupra,  IV.  a,  that  such  malicious  act,  committed 
under  circumstances  which  would  not  be  action- 
able if  done  by  an  individual,  may  become  so  if 
done  by  a  combination  or  conspiracy  of  several ; 
62  L.  R.  A. 


and  that  such  tendency  has  been  brought  aboat 
largely  by  the  -changed  state  of  aflPairs  in  so- 
ciety and  business  relations,  due,  to  a  consid- 
erable extent,  at  least,  to  the  great  Increase  of 
labor  organizations,  and,  correspondingly,  to 
trusts,  syndicates,  and  other  combinations  or 
associations  of  employers,  and  to  consequently 
numerous  cases  arising  out  of  the  differences  be* 
tween  employer  and  employee,  labor  and  capital. 
It  must  be  admitted,  however,  that  this  has  not 
been  brought  about  without  a  struggle  on  the 
part  of  not  a  few  courts  and  Judges  to  maintain 
the  doctrine  that  an  act  that  will  not  subject 
an  individual  ■  to  a  civil  action  cannot  be  made 
the  foundation  of  a  cause  of  action  against 
several  who  combine  to  commit  the  same.  Bolm 
Mfg.  Co.  V.  Hollls,  54  Minn.  223,  tub  nom.  Bohn 
Mfg.  Co.  V.  Northwestern  Lumbermen's  Asso. 
21  L.  R.  A.  337,  66  S.  W.  1119 ;  Hunt  v.  Si- 
monds,  19  Mo.  583, — Mupra,  IV.  a ;  Orr  v.  Home 
Mut.  Ins.  Co.  12  La.  Ann.  265,  68  Am.  Dec  770, 
8upra,  IV.  b;  Brewster  v.  C.  Miller's  Sons  Co. 
101  Ky.  368,  88  L.  R.  A.  506,  41  S.  W.  801, 
supra,  VIIL  P.  H.  V. 
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a  brief  opinion  would  have  sufficed  to  eoTer 
the  ease;  by  the  latter  a  lengthy  opinion 
was  unavoidable.  The  former  course  would 
have  required  but  little  labor  compared  with 
the  latter,  but  it  seemed  that  the  careful 
preparation  of  the  qise  and  presentation  of 
it  by  numerous  and  able  counsd  for  the  re- 
Bi>ectiye  parties  could  not  be  adequately  re- 
sponded to,  so  as  to  fairly  indicate  the  ap- 
preciation felt  here  for  the  assistance  re- 
ceived from  such  preparation  and  presenta- 
tion, otherwise  than  by  a  pretty  full  discus- 
sion of  each  of  the  points  decided  which 
counsel  upon  either  side  deemed  of  sufficient 
importance  to  require  them  to  present  for 
that  purpose.  Acting  upon  that  conviction, 
we  will  discuss  each  of  such  points  with  suf- 
ficient fullness  to  satisfy  all  reasonable  ex- 
pectation, and  endeavor  to  make  tbe  conclu- 
sions reached  a  definite  declaration  of  the 
law,  so  that  in  addition  to  adjudicating  the 
rights  of  tbe  parties  to  the  suit,  the  result 
will  be  vaJiiable,  as  regards  each  point  pre- 
sented, in  guiding  the  courts  and  the  profes- 
sion in  this  state  in  future  cases. 

Opposition  to  the  motion  on  behalf  of  the 
relator  to  be  heard  in  this  court  by  private 
counsel  in  his  behalf  was  based  on  the  fol- 
lowing grounds:  (1)  It  involves  consider- 
ation of  one  of  the  errors  claimed  to  have 
been  committed  by  the  court  below  which 
shoidd  only  take  place  upon  the  considera- 
tion of  the  other  errors.  (2)  The  attorney 
general  is  required  by  {  163,  Rev.  Stat. 
1898,  to  appear  for  the  state  and  prosecute 
or  defend  all  proceedings  in  the  supreme 
court,  in  which  the  state  is  interested  or  a 
party,  and  that  precludes  appearance  by  pri- 
vate counsel  in  criminal  proceedings,  the 
law  being  the  same  as  to  the  attorney  gen- 
eral in  the  supreme  court  as  it  is  as  to  the 
district  attorney  in  the  circuit  court.  (3) 
The  sheriff  is  not  a  party,  and  has  no  per- 
sonal interest  in  the  result  of  the  review  of 
the  proceedings  called  in  question  by  the 
writs  of  error.  Each  of  such  propositions 
involves  on  important  question  of  practice, 
which  is  regulated  either  by  statute  or  by 
the  judicial  policy  of  the  state,  and  has 
received  consideration  resulting  in  the  fol- 
lowing conclusions. 

1.  If  the  sheriff  of  Milwaukee  county,  by 
whom  the  state  sued  out  the  writ  of  error, 
is  a  party  to  the  proceedings  in  this  court, 
and  in  any  event  is  entitled  to  be  heard  as 
such,  he  cannot  be  denied  that  right  be- 
cause to  allow  it  would  be  inconsistent  with 
a  ruling  of  the  court  below,  sought  to  be  re- 
viewed by  the  writ  of  error.  If  he  is  prop- 
erly here  as  a  party,  obviously,  his  rights 
as  such  cannot  be  jeopardized  by  any  deci- 
sion made  by  the  court  below  which  is  a  sub- 
ject for  review  on  the  writ  of  error.  That 
seems  too  clear  for  reasonable  controversy. 
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If  counsel's  position  be  correct,  no  person 
denied  the  right  to  be  heard  in  a  trial  court 
upon  the  ground  that  he  is  not  interested 
in  the  controversy,  can  be  heard  on  appeal 
from  the  decision  except  there  be  a  judgment 
for  costs  against  him,  because  recognition 
here  to  present  his  case  would  be  a  recogni- 
tion of  his  claim  that  he  was  a  party  to  the 
proceeding  in  the  trial  court.  We  cannot 
sanction  that  doctrine.  The  sheriff  was  the 
actor  in  suing  out  the  writ  of  error.  He 
appears  at  the  bar  of  the  court  and  asks  to 
be  heard  by  counsel.  If  he  is  a  party  to  the 
proceeding  he  must  be  heard  regardless  of 
any  incidental  bearing  the  decision  may 
have  upon  any  question  involved  in  the  re- 
view of  the  proceedings  upon  the  writ 
Manifestly,  if  he  was  a  party  in  interest  in 
the  habeas  corpus  proceedings,  he  is  a  party 
to  the  suit  commenced  in  this  court  by  the 
writ  of  error  to  review  the  result  thereof, 
if  he  was  bound  thereby  to  his  injury,  to 
some  appreciable  degree,  either  directly  and 
immediately  or  so  that  direct  injury  of  some 
sort  may  probably  come  to  him  therefrom; 
in  short,  if  he  is  "a  party  aggrieved."  Our 
appeal  statute  on  that  point  (Rev.  Stat. 
1898,  %  3048),  is  no  broader  at  most  than 
the  common-law  rules  governing  the  subject 
of  parties  in  suits  commenced  by  writs  of 
error,  or  section  3043,  Id.  A  writ  of  error 
lies  in  favor  of  him  "who  is  a  party  to  the 
record;"  a  man  who  "is  aggrieved  by  an  er- 
ror in  the  foundation,  proceeding,  judgment, 
or  execution,  in  suit,"  said  Justice  Grier,  in 
Bayard  v.  Lombard,  9  How.  530,  13  L.  ed. 
245,  quoting  from  early  common-law  writ- 
ers. See  also  7  Enc.  PI.  &  Pr.  p.  856.  That 
the  relator  here  is  a  party  aggrieved  within 
the  rule  stated  it  seems  is  quite  clear,  but 
we  will  refer  to  the  subject  more  at  length 
in  the  discussion  of  the  third  proposition. 

2.  The  second  proposition  assumes  that 
proceedings  to  test  the  right  of  a  person  to 
his  personal  liberty  are  criminal  in  char- 
acter and  governed  by  the  rule  declared  in 
Biemel  v.  State,  71  Wis.  444,  37  N.  W.  244; 
State  ▼.  Duff,  83  Wis.  291,  53  N.  W.  446, 
and  other  cases.  Whether  habeas  corpus 
proceedings  are  in  their  nature  civil  or 
criminal  we  do  not  deem  necessarily  ma- 
terial. If  the  decision  were  to  turn  on  that 
question,  though,  as  at  present  advised,  it 
would  result  in  favor  of  the  proposition  that 
the  remedy  by  habeas  corpus  is  a  civil  rem- 
edy, as  contended  by  the  relator.  The  writ 
ad  faciendum,  subjiciendum,  et  recipiendum 
of  the  common  law  was  the  sole  legal  remedy 
of  a  person  wrongfully  restrained  of  his  lib- 
erty. The  purpose  of  a  proceeding  insti- 
tuted by  it  was  not  to  punish  for  the  wr<mg- 
ful  act  of  restraining  him  of  his  liberty,  nor 
did  it  concern,  necessarily,  the  wrongful  act 
causing  his  detention.    It  was  confined  to 
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compelling  the  immediate  human  instrument 
of  the  unlawful  restraint  to  restore  his  vic- 
tim to  liberty  notwithstanding  any  charge 
made  against  him.  The  case  cited  to  our 
attention  Ly  relator's  counsel,  Ex  parte  Tom 
Tong,  108  U.  S.  556,  27  L.  ed.  826,  2  Sup. 
Ct.  Rep.  871,  opinion  |jy  Waite,  Ch.  J.,  states 
briefly  and  clearly  the  true  nature  of  such 
p-oceedings,  as  they  are  uniformly  regarded 
in  the  books:  "The  writ  of  habeas  corpus 
is  the  remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal 
liberty.  Resort  to  it  sometimes  becomes 
necessary,  because  ^f  what  is  done  to  enforce 
laws  for  the  punishment  of  crimes,  but  the 
judicial  proceeding  under  it  is  not  to  in- 
(juire  into  the  criminal  act  which  is  com- 
plained of,  but  into  the  right  to  liberty  not- 
withstanding the  act.  Proceedings  to  en- 
force civil  rights  are  civil  proceedings,  and 
proceedings  for  the  punishment  of  crimes 
are  criminal  proceedings.  In  the  present 
qase  the  petitioner  is  held  under  criminal 
process.  The  prosecution  against  him  is  a 
criminal  prosecution,  but  the  writ  of  habeas 
corpus  which  he  has  obtained  is' not  a  pro- 
ceeding in  that  prosecution.  On  the  con- 
trary, it  is  a  new  suit  brought  by  him  to 
enforce  a  civil  right,  which  he  claims,  as 
against  those  who  are  holding  him  in  cus- 
tody under  the  crimiral  process."  In  a 
later  case,  Cross  v.  Burke,  146  U.  S.  82,  36 
L.  ed.  896,  13  Sup.  Ct.  Rep.  22,  the  court, 
speaking  by  Fuller,  Ch.  J.,  said:  "It  is 
well  settled  that  a  proceeding  in  hal>eas 
corpus  is  a  civil,  and  not  a  criminal,  pro- 
ceeding." So  the  authorities  in  this  state, 
that  it  is  the  policy  of  the  written  law  that 
no  one  but  the  public  prosecutor  or  his  as- 
sistant, duly  appointed,  shall  be  permitted 
to  represent  the  commonwealth  in  criminal 
cases  against  the  accused,  do  not  extend  to 
a  civil  action  or  proceeding  in  the  nature  of 
a  civil  suit  commenced  by  the  issuance  of  a 
writ  of  habeas  corpus,  because,  if  for  no 
other  reason,  it  is  not  a  criminal  suit.  The 
law  that  makes  it  the  duty  of  the  district 
attorney  of  a  county  to  appear  and  prose- 
cute or  defend  all  actions,  applications,  or 
motions,  civil  or  criminal,  in  the  courts  of 
his  county  wherein  the  state  is  interested  or 
a  party,  except  for  assault  and  battery 
(Rev.  Stat.  1898,  §  762),  precludes  legal 
services  being  rendered  by  way  of  assisting 
the  district  attorney  in  a  civil  matter  at 
public  expense.  That  has  often  been  de- 
cided. McDonald  v.  Milwaukee  County,  41 
Wis.  642;  Manitotcoc  County  v.  Sullivan,  51 
Wis.  115,  8  N.  W.  12;  Cuits  v.  Rock  County, 
58  Wis.  642,  17  N.  W.  636;  State  v.  Duff, 
83  Wis.  291,  53  N.  W.  446;  Frederick  v. 
Douglas  County,  96  Wis.  411,  71  N.  W.  798. 
But  it  has  nowhere  been  decided  that  the 
state's  attorney,  either  of  the  county  or  the 
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state  at  large,  cannot  obtain  or  receive  as- 
sistance at  his  own  expense  or  the  expense 
of  others  in  a  civil  proceeding.  In  McDon- 
ald V.  Milwaukee  County,  41  Wis.  642,  the 
sheriff  employed  counsel  to  defend  against 
proceedings  commenced  by  writ  of  habeas 
corpus.  He  made  a  claim  against  the  coun- 
ty for  his  disbursements  for  such  services. 
The  claim  was  held  invalid,  because  of  the 
duty  of  the  -district  attorney  of  the  county 
to  attend  to  such  matters  as  a  part  of  his 
official  duties,  made  so  by  S  3433,  Rev.  Stat 
1898,  which  provides  that,  when  it  appears 
from  the  return  to  a  writ  of  habeas  corpus 
that  the  person  seeking  to  obtain  his  liberty 
is  detained  upon  a  criminal  accusation,  no 
order  shall  be  made  for  his  discharge  until 
opportunity  shall  be  given  to  the  district 
attorney  of  the  county  to  be  heard,  if  to  be 
found  within  the  county;  and  because  such 
provision  is  exclusive  of  the  right  of  the 
sheriff  to  employ  counsel  at  public  expense. 
The  case  must  be  read  in  the  light  of  what 
was  under  consideration,  that  is,  the  right 
of  the  sheriff  to  employ  counsel  at  public 
expense.  There  is  nothing  in  that  to  mili- 
tate against  a  person  other  than  the  district 
attorney  standing  in  court  as  the  represent- 
ative of  the  people  in  a  civil  action  by  con- 
sent of  the  public  attorney.  No  judicial  pol- 
icy with  which  we  are  familiar  is  thereby 
violated,  nor  any  constitutional  right.  Such 
a  representative  cannot  claim  oompensation 
for  his  services  except  as  against  the  indi- 
vidufli  employing  him.  That  is  as  far  as  the 
decisions  of  this  court  go.  No  reason  is 
perceived  why  a  reputable  attorney  in  a 
mere  civil  action  cannot  be  heard  in  court 
on  behalf  of  the  state  by  permission  of  the 
officer  whose  duty  it  ia  to  stand  responsible 
for  the  due  protection  of  the  public  in- 
terests, without  the  violation  of  any  right 
secured  by  the  Constitution  or  any  law,  to 
the  person  standing  in  the  capacity  of  an 
adversary  to  the  public  in  the  proceedings. 
It  has  been  the  universal  practice  in  this 
state  to  permil^  private  counsel  in  this  par- 
ticular class  of  cases,  aa  ia  abundantly 
shown  by  the  decisions  cited  by  counsel  for 
the  relator.  Re  Booth,  3  Wis.  1 ;  Re  Fal- 
vey,  7  Wis.  630;  Re  Pierce,  44  Wis.  411; 
Re  Eldred,  46  Wis.  530,  1  N.  W.  175;  State 
ew  rel,  Dunn  t.  Voyes,  87  Wis.  340,  27  L. 
R.  A.  776,  68  N.  W.  386;  Stae  ex  rel.  Lair- 
kin  V.  Ryan,  70  Wis.  676,  36  N.  W.  823;  Re 
Rosenberg,  90  Wis.  681,  63  N.  W.  1065,  64 
N.  W.  299. 

3.  What  has  been  said  goes  upon  the  the- 
ory that  the  state  is  the  only  party  inter- 
ested in  habeas  corpus  proceedings  adverse- 
ly  to  the  petitioner,  when  the  person  alleged 
to  be  wrongfully  restrained  of  his  liberty  i« 
detained  upon  a  criminal  charge;  but,  as  in- 
dicated in  the  brief  discussion  of  the  first 


1901. 


State  ew  rel.  Dubneb  y.  Huegik. 


781 


proposition,  we  cannot  agree  with  the 
learned  counsel  for  defendanta  in  error  that 
the  respondent  in  such  a  proceeding  is  not 
a  party  thereto.  The  issuance  of  a  writ  of 
habeas  corpus  is  to  all  intents  and  purposes 
the  commencement  of  a  civil  action,  not  an 
action  strictly  so  called,  within  the  mean- 
ing of  §  2629,  Rev.  Stat.  1898,  to  be  com- 
menced by  the  issue  of  a  formal  summons, 
but  in  the  same  sense  that  proceedings  to 
enforce  the  remedy  by  mandamus  and  pro- 
ceedings by  writ  of  error  are  civil  suiU,  as 
ha3  been  repeatedly  held.  The  issuance  of 
the  writ  is  the  commencement  of  a  pro- 
ceeding in  a  court  of  justice  for  the  enforce- 
ment or  protection  of  a  right  within  the 
meaning  of  §  2595,  Id.  In  Ex  parte  Tom 
Tonff,  108  U.  S.  556,  27  L.  ed.  826,  2  Sup. 
Ct.  Rep.  871,  the  issuance  of  the  writ  of  ha- 
beas corpus  was  denominated  the  commence- 
ment of  a  suit  to  enforce  a  civil  right.  That 
was  said  in  the  same  sense  that  this  court 
declared,  in  Paine  v.  Chase,  14  Wis.  653,  that 
the  issuance  of  a  writ  of  error  is  the  com- 
mencement of  an  original  suit  and  regarded 
as  the  commencement  of  an  action,  and  in 
the  same  sense  that  it  was  said,  in  StcUe  ex 
rel.  Green  Bay  d  M.  R.  Co.  v.  Jennings,  66 
Wis.  113,  14  N.  W.  28,  that  a  proceeding  by 
mandamus  is  essentially  a  suit.  True,  the 
issuance  of  either  of  the  writs  mentioned, 
as  before  indicated,  is  not  the  commence- 
ment of  an  action  strictly  so  called  within 
the  meaning  of  the  Code,  because  it  is  there 
declared  that  all  remedies  in  courts  of  jus- 
tice are  divided  into  actions  and  special  pro- 
ceedings (§  2594,  Rev.  Stat.  1898),  and  that 
a  civil  action  shall  be  commenced  by  the 
service  of  a  summons  (§  2629,  Id.).  But 
the  grant  of  power  to  circuit  courts  to  is- 
sue writs  of  habeas  corpus  and  mandamus, 
among  other  common-law  writs,  contem- 
plated their  use  for  the  purposes  they  were 
devoted  to  before  the  adoption  of  the  Code, 
i.  6.,  for  the  commencement  of  suits  within 
the  broad  meaning  of  the  term;  and  their 
essential  character  in  that  regard  has  not 
been  and  cannot  be  changed  by  any  legisla- 
tive enactment.  Whether  the  issuance  of 
such  a  writ  be  called  by  the  Code  the  com- 
mencement of  a  civil  action  or  a  special  pro- 
ceeding, it  is  to  aU  intents  and  purposes  the 
commencement  of  a  suit  and  the  final  deter- 
mination thereof  is  a  final  judgment  in  a 
suit  or  proceeding  in  the  nature  of  a  civil 
action.  In  Holmes  v.  Jennison,  14  Pet.  540, 
564,  10  L.  ed.  579,  591,  Chief  Justice  Taney 
said:  "If  a  party  is  unlawfully  impris- 
oned, the  writ  of  habeas  corpus  is  his  appro- 
priate legal  remedy.  It  is  his  suit  in  court 
to  recover  his  liberty."  The  court  further 
said,  in  effect,  that  the  term  "proceedings  in 
a  suit"  and  the  term  "proceedings  in  an  ac- 
tion" are  synonymous;  that  when  a  law  oon- 
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fers,  in  general  terms,  jurisdiction  upon  an 
appellate  court  to  review  on  writ  of  error 
the  final  judgment  in  any  suit,  it  includes 
jurisdiction  to  review  the  final  determina- 
tion in  habeas  corpus  proceedings. 

It  follows  from  what  has  been  said  that 
the  habeas  corpus  proceedings  in  question 
must  be  regarded  as  a  civil  action, — an  or- 
dinary proceeding  in  a  court  of  justice  to 
enforce  a  personal  right, — within  the  mean- 
ing of  §  2595,  Rev.  Stat.  1898,  which  says 
that  such  a  proceeding  is  an  action.  That 
is  in  harmony  with  the  decisions  of  this 
court  to  the  effect  that,  without  any  statu- 
tory regulations,  a  writ  of  error  lies  to  re- 
view a  final  determination  on  habeas  corpus 
{State  ex  rel.  McCaslin  v.  Smith,  65  Wis. 
93,  26  N.  W.  258),  and  with  State  v.  Kemp, 
17  Wis.  669,  and  cases  which  followed  it,  de- 
nying to  the  state  the  use  of  the  writ  of  er- 
ror in  criminal  cases.  That  rule  was  one 
of  judicial  policy  only,  in  a  field  where  it 
was  supposed  the  coiurt  was  free  to  estab- 
lish the  law  for  this  state,  and  has  been 
abrogated  by  statute  (§  3043,  Rev.  Stat. 
1898).  This  was  the  suit  of  the  defendants 
in  error  and  their  only  adequate  remedy  to 
vindicate  their  right  of  personal  liberty. 
The  immediate  instrument  of  the  wrong 
complained  of  was  the  sheriff  of  Milwaukee 
county.  The  petitioners  for  the  writ  sought 
to  establish  their  right  to  personal  freedom 
notwithstanding  the  commitment  under 
which  the  sheriff  justified  his  conduct.  They 
were,  to  all  intents  and  purposes,  plaintiffs, 
within  the  meaning  of  §  2601,  Id.,  regardless 
of  the  name  by  which  such  parties  are  com- 
monly known.  The  adverse  party  on  the 
record  was  the  sheriff.  He  was  to  all  in- 
tents and  purposes  the  defendant  in  the 
proceeding,  regardless  of  the  name  by  which 
such  a  party  is  commonly  known.  The 
statute  (§  2595,  Id.)  says:  "An  action  is 
an  ordinary  proceeding  in  a  court  of  justice 
by  which  a  party  prosecutes  another  party 
for  the  enforcement  or  protection  of  a 
right,"  and,  imless  the  state  is  the  plaintiff 
and  the  proceeding  is  against  the  defendant 
for  the  punishment  of  a  criminal  offense,  it 
is  a  civil  action,  and  every  person  necessary 
to  a  complete  determination  of  the  contro- 
versy as  against  the  plaintiff  is  a  necessary 
party  and  an  interested  defendant.  §  2603, 
Id.  The  term  "party  to  a  suit  ( or  action ) " 
applies  as  properly  to  persons  seeking,  by 
writ  of  habeas  corpus,  to  vindicate  their 
right  to  personal  freedom,  and  to  the  adverse 
party  who  is  restraining  them  of  it,  as  to 
contestants  upon  the  record  in  any  other 
suit.  The  former  are  persons  seeking  to  es- 
tablish their  legal  rights;  the  latter,  per- 
sons on  whom  it  is  sought  to  impose  an  im- 
mediate duty  or  liability  to  recognize  such 
rights.     15  Enc.  PI.  &  Pr.  p.  463.     JOglC 
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Upon  the  district  attorney  was  imposed 
the  duty  of  guarding  the  interest  of  the 
state,  but  he  had  no  duty  to  perform  by 
virtue  of  his  office  for  the  sheriff  as  an  in- 
dividual. The  latter  was  a  party,  and  an 
interested  party,  because  he  was  charged 
with  being  guilty  of  the  particular  wrong 
which  it  was  the  purpose  of  the  writ  to  re- 
dress; hence  the  law  must  be  construed  as 
according  to  him  the  same  right  as  to  any 
other  party  to  be  heard  by  counsel.  True, 
as  counsel  for  defendant  in  error  say,  § 
3436,  Kev.  Stat.  1808,  protected  the  sheriff 
from  any  liability  for  obeying  the  order  dis- 
charging, or  directing  a  discharge  of  the 
prisoners,  but  there  is  no  statute  protecting 
him  from  liability  for  the  wrongful  impris- 
onment. 

We  are  not  immindful  that  there  are  de- 
cisions to  the  effect  that  an  adjudication  in 
habeas  corpus  proceedings  is  not  binding  in 
a  subsequent  suit  to  vindicate  the  same 
right  between  the  parties,  or  a  suit  between 
such  parties  where  the  same  question  is  ma- 
terial. Re  Quinn,  2  App.  Div.  103,  37  K. 
Y.  Supp.  534;  People  ex  rel.  Lawrence  v. 
Brady,  66  N.  Y.  182;  Hurd,  Habeas  Corpus, 
§  386.  That  doctrine  was  based  on  a  sup- 
posed common-law  rule  that  a  decision  on 
habeas  corpus  is  not  subject  to  review  on 
appeal  or  writ  of  error.  Such  doctrine  has 
been  modified  by  judicial  policy  in  many  ju- 
risdictions and  in  others  displaced  by  stat- 
ute, as  it  has  been  in  this  state,  so  far  as  it 
before  prevailed  here.  Church,  Habeas  Cor- 
pus, 2d  ed.  p.  577 ;  Em  parte  Ouddy,  40  Fed. 
62;  Perry  v.  McLendon,  62  Ga.  698;  Ex 
parte  Jilz,  64  Mo.  206,  27  Am.  Rep.  218. 
Section  3437,  Rev.  Stat.  1898,  which  is  the 
same  as  the  Missouri  statute  that  governed 
Ex  parte  JilZf  expressly  changed  the  com- 
mon-law rule  as  regards  the  effect  of  a  final 
determination  of  a  habeas  corpus  proceed- 
ing. It  expressly  prohibits  the  commence- 
ment of  a  second  habeas  corpus  proceeding 
for  the  same  cause,  while  the  determination 
in  the  first  remains  tmreversed.  That,  and 
the  remedy  for  a  review  of  such  a  final  de- 
termination by  writ  of  error  sued  out  by 
either  party  to  the  writ,  which  is  given  by 
our  statute  (§  3043,  Id.),  effectually 
changed  the  common-law  rule,  so  that  the 
doctrine  of  rea  judicata  has  now  the  same 
applicability  to  habeas  corpus  proceedings  as 
to  other  suits. 

We  have  not  overlooked  the  suggestion 
that  the  doctrine  that  ruled  McCarty  v. 
AeMand  County,  61  Wis.  1,  20  N.  W.  654; 
People  ex  rel.  BresUny,  Lawrence,  107  N, 
Y.  607,  16  N.  E.  187,  and  Bryant  v.  Thomp- 
son, 128  N.  Y.  427,  13  L.  R.  A.  745,  28  N. 
E.  622,  and  some  other  cases,  applies  to  the 
status  of  a  person  defending  a^inst  the 
charge  in  habeas  corpus  proceedings  of  un- 
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lawfully  restraining  another  of  his  liberty. 
That  doctrine  is  that  a  person  or  tribunal, 
exercising  judicial  functions  between  par- 
ties, is  not  a  party  to  a  proceeding  to  chal- 
lenge a  decision  made  by  him  so  that  he  may 
himself  take  an  appeal  or  be  a  party  to  an 
appeal  involving  such  decision.  In  McCarty 
V.  Ashland  County  a  decision  of  the  board 
of  supervisors  had  been  reversed  on  writ  of 
certiorari  and  the  board  attempted  to  ap- 
peal. In  People  ex  rel,  Brealin  v.  Latorenoe 
a  judge  whose  decision  of  a  matter  had  been 
reversed  on  certiorari  attempted  to  appeal. 
The  mere  statement  of  the  circumstanoes 
under  which  courts  have  applied  the  doc- 
trine referred  to  is  suffidoit  to  show  that 
it  has  no  application  here.  If  the  court 
that  heard  the  habeas  corpus  proceedings  or 
the  examining  magistrate  were  here  claim- 
ing to  be  a  party  to  the  writ  of  error,  and 
demanding  an  opportunity  to  be  heard,  the 
cases  cited  by  counsel  would  be  in  point. 
It  has  been  repeatedly  held  that  a  person  or 
body  not  acting  in  a  judicial  capacity,  but 
a  party  to  a  judicial  proceeding  as  a  repre- 
sentative of  the  public,  even  though  having 
no  pecuniary  interest  in  the  litigation,  has 
an  appealable  interest  in  a  judgment  adverse 
to  Ids  or  their  authority.  State  ex  rel. 
School  Diet.  No.  2  v.  Wolfram,  26  Wis.  408; 
Moede  v.  Steame  County,  43  Minn.  812,  45 
N.  W.  436 ;  People  ex  rel.  Bumham  v.  Jones, 
110  N.  Y.  607,  18  N.  E.  432.       . 

What  lias  been  said,  it  seems,  covers 
every  suggestion  that  has  been  made  why 
the  sheriff  of  Milwaukee  county  was  not  en- 
titled to  be  heard  by  counsel  in  the  circuit 
court  in  the  habeas  corpus  proceedings,  and 
why  he  is  not  entitled  to  be  heard  in  this 
court  as  a  party  to  the  writ  of  error.  He 
was  and  is  a  party  in  every  sense  of  the 
word,  and  is,  so  far  as  concerns  himself,  en- 
titled to  be  heard  by  counsel  of  his  own 
choosing. 

.  The  first  question  on  the  merits  is.  Does 
the  warrant  of  commitment  state  any  of- 
fense known  to  tiie  laws  of  this  state?  That 
involves  an  inquiry  into  whether  a  statement 
of  the  facts — ^necessary  to  the  jurisdiction 
of  the  offensei,  if  there  be  one,  and  in  sub- 
stance that  the  person  named  in  the  com- 
mitment on  a  particular  day  named  was 
brought  before  the  court  charged  on  oath 
with  conunitting  the  offense  of  conspiring  to 
injure,  and  that  such  court,  from  the  ex- 
amination had,  was  satisfied  that  the  offense 
charged  had  been  committed  and  that  there 
was  reasonable  ground  to  believe  such  per- 
son guilty  thereof — shows  an  adequate  cause 
for  holding  such  person  for  trial.  Defend- 
ants in  error  claim  that  it  does  not,  because 
it  fails  to  show,  in  detail,  the  existence  of 
the  facts  necessary  to  constitute^  the  offense 
of  conspiring  to  injure^  with  some  approach* 
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at  least,  to  the  technical  accuracy  of  an  in- 
dictment at  common  law,  so  as  to  identity 
the  alleged  wrongful  conduct  with  either  the 
common-law  offense  of  conspiracy  or  the  of- 
fense stated  in  §  44d6a,  Rev.  Stat.  1898. 
Coimsel  do  not  state  the  rule  of  certainty, 
by  which  they  contend  the  commitment 
should  be  tested  in  the  exact  language  we 
have  used,  but  it  seems  from  their  reasoning 
that  what  has  been  said  fairly  expresses  their 
contention.  They  say  the  warrant  was  fa- 
tally defective  because  it  did  not  show  with 
whom  the  person  named  therein  conspired, 
nor  the  fact  that  there  was  more  than  one 
guilty  participant  so  as  to  make  a  combina- 
tion possible;  that  it  failed  to  state  the 
facts  constituting  the  offense;  that  it  omit- 
ted to  recite  that  the  alleged  combination 
was  entered  into  for  the  purpose  of  wilfully 
or  maliciously  injuring  another;  that  it  did 
not  literally  follow  the  statute;  and  that  it 
did  not  conclude  with  the  words  "in  the 
form  of  the  statute  in  such  case  made  and 
provided." 

We  do  not  understand  that  any  such  de- 
gree of  certainty  in  a  commitment  as  that 
contended  for  is  required.  Authorities  may 
be  found  here  and  there  tending  to  support 
counsel's  contention;  for  example  Ex  parte 
Branigan,  19  Cal.  133,  cited  to  our  atten- 
tion, which  is  contrary  to  later  decisions 
made  by  that  court  and  out  of  harmony 
with  the  current  of  authority,  as  we  shall 
show.  The  general  rule  is  that  it  is  suffi- 
cient, in  a  commitment  for  trial,  to  state 
with  reasonable  clearness  the  nature  of  the 
offense  with  which  the  person  is  charged, 
and  conclusions  of  fact  in  general  language, 
justifying  his  detention  on  such  charge; 
that  a  statement  of  the  specific  facts  in  de- 
tail, on  which  the  charge  is  based,  is  un- 
necessary. A  multitude  of  authorities  to 
that  effect  might  be  cited,  commencing  with 
the  older  books  and  coming  down  to  date. 
In  Collins  v.  Brackett,  34  Minn.  339,  25  N. 
W.  708,  the  offense  charged  was  one  created 
by  statute.  The  particular  section  was  not 
referred  to,  nor  were  the  facts  essential  to 
the  offense  stated  in  detail;  but  there  was 
sufficient  in  the  commitment  to  clearly  in- 
dicate the  kind  of  offense  for  which  the  ac« 
cused  was  held  to  answer,  and  sufficient  to 
indicate  by  reasonable  inference  the  statute 
creating  the  offense.  The  court  said  that  it 
satisfied  the  rule  of  convenient  certainty  by 
which  such  instruments  are  to  be  tested; 
that  it  pointed  by  reasonable  inference  to 
the  statute  creating  the  offense,  and  there- 
fore, by  reasonable  inference,  stated  every- 
thing necessary  to  the  offense  which  was  not 
specifically  set  out.  It  is  not  necessary,  said 
the  court,  in  such  an  instrument,  to  set 
forth  th^  facts  constituting  the  offense  par- 
ticularly. It  is  impossible  to  construe  the 
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commitment  as  referring  to  any  other  than 
the  statutory  offense.  While  it  does  not 
set  forth  every  ingredient  in  such  offense,  it 
contains  specifications  enough  to  indicate 
the  general  nature  of  the  crime  charged,  and 
that  is  suificient.  In  State  v.  Everett,  Dud. 
L.  295,  a  case  often  referred  to  by  courts 
and  text  writers,  the  commitment  under  ccm- 
sideration  merely  described  the  offense  as 
the  crime  of  larceny,  no  fact  being  stated  es- 
sential to  that  offense;  yet  it  was  held,  on 
habeas  corpus,  that  the  commitment  was 
sufficiently  certain  to  justify  the  officer  in 
detaining  the  prisoner;  that  it  is  a  great 
mistake  to  suppose  that  such  a  warrant 
need  enumerate  any  fact  or  circumstance 
accompanying  the  offense,  the  nature  of 
which  is  set  forth  therein;  that  it  is  suffi- 
cient to  merely  state  the  offense  with  con- 
venient certainty;  that  it  should  not  be  for 
felony  generally,  but  that  the  instrument 
should  indicate  the  special  nature  of  the 
felony.  That  decision  is  in  harmony  with 
the  authorities  generally,  though  directly 
contrary  to  Ex  parte  Brqnigan,  19  Cal.  133, 
which  supports  coun&el's  views  as  we  have 
before  indicated.  All  the  cases  cited,  it  will 
be  found,  declare  for  the  rule  of  convenient 
certainty  merely.  But  while  the  California 
case  regards  that  degree,  as  it  seems,  to  call 
for  certainty  to  a  certain  intent  in  particu- 
lar, it  is  obvious  that  convenient' certainty 
is  satisfied  where  language  is  used  which,  by 
reasonable  inference,  points  with  reasonable 
clearness  to  the  particular  subject  intended 
to  be  expressed.  The  doctrine  which  we  say 
generally  prevails  was  followed  in  later  Cal- 
ifornia cases.  Ex  parte  Moan,  65  Cal.  216, 
3  Pac.  644;  Ex  parte  Walpole,  85  Cal.  362, 
24  Pac.  657.  True,  reference  is  there  made 
to  a  form  for  commitment  prescribed  by 
statute,  which  is,  however,  substantially 
identical  with  the  one  which,  it  is  said  in 
§  4774,  Rev.  Stat.  1898,  may  be  used.  The 
California  court,  in  the  early  case,  while 
reaching  a  conclusion  directly  opposite  to 
that  declared  in  Oolline  v.  Brackett,  34 
Minn.  339,  25  N.  W.  708,  and  the  cases  to 
which  we  will  presently  refer,  referred  to 
the  same  authorities  for  support,  i.  e.,  1 
Chitty,  Crim.  Law,  109,  and  2  Hale,  P.  C. 
122.  A  careful  reading  of  those  authorities 
discloses  the  fact  that  what  is  said  about 
the  higher  degree  of  certainty  is  merely  ad- 
visory. When  it  comes  to  the  necessities  of 
the  case  the  lower  rule  is  stated  with  many 
illustrations:  For  example,  quoting  from  1 
Chitty,  Crim.  Law,  111:  "It  is  necessary  to 
set  forth  the  particular  species  of  crime 
.  .  .  with  convenient  certainty.  .  .  . 
If  the  commitment  be  for  felony  it  ought  not 
to  be  generally  pro  felonia,  but  it  must  con- 
tain tlie  special  nature  of  the  felony  briefly 
as  for  felony  of  the  death  of  J.  S.  or  for 
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burglary  in  breaking  the  house  of  J.  S.,  etc 
But  though  it  was  formerly  thought  other- 
wise, it  appears  now  to  be  settled  that  a 
commitment  for  high  treason,  or  suspicion 
of  treason  generally,  or  for  treasonable  prac- 
tices, without  stating  any  overt  act  or  other 
particulars  of  the  crime,  is  sufficient.  And 
.  .  .  there  are  precedents  of  commitment 
for  felony  in  general  in  good  authors,  with- 
out stating  the  specific  accusation.  So  in 
Wilkes'  Case,  2  Wils.  153-159,  a  commit- 
ment for  publishing  'a  most  infamous  and 
seditious  libel  entitled  /'The  North  Britons, 
Number  45,"  tending  to  inflame  the  minds 
and  alienate  the  affection  of  the  people  from 
His  Majesty,  and  to  excite  them  to  trai- 
torous insurrections  against  the  government,' 
was  held  sufficient,  though  it  was  urged  that 
the  libel  ought  to  have  been  set  forth  in 
order  that  the  court,  on  a  habeas  corpus, 
might  be  able  to  fix  the  quantum  ot  bail.  So 
it  has  been  held  that  a  commitment  which 
charged  the  party  generally  with  insulting 
justices  of  the  peace  in  the  execution  of  their 
office,  without  specifying  what  he  said  or 
did,  is  sufficient.  It  is,  however,  in  general 
advisable  to  describe  the  offense  concisely 
but  in  substance  as  in  an  indictment."  There 
is  obviously  a  wide  difference  between  what 
is  advisable  and  what  is  necessary  in  such 
cases.  It  would  be  a  mistake  to  adjudicate 
rights  upon  the  basis  of  what  is  merely  ad- 
visable, losing  sight  of  the  necessities  of  the 
case.  We  cite  the  following  additional  au- 
thorities sustaining  the  view  expressed. 
Re  Howard,  26  Vt.  205;  People  v.  Johnson, 
110  N.  Y.  134,  17  N.  E.  684;  Ew  parte  Wil- 
loughbpf  14  Nev.  451;  People  v.  Oray,  67 
How.  Pr.  456;  State  v.  Killet,  2  Bail.  L. 
289;  Re  Kelly,  46  Fed.  653;  4  Enc.  PL  & 
Pr.  pp.  577,  578,  and  cases  cited. 

It  follows  from  what  has  been  said  that 
if  the  general  statement  in  the  commitment, 
in  its  literal  sense  or  by  reasonable  infer- 
ence, points  clearly  to  the  offense  intended 
to  be  charged,  and  such  offense,  so  called,  is 
one  in  fact,  for  which  an  accused  person  can 
properly  be  held,  the  commitment  was  a 
complete  defense  to  the  habeas  corpus  suit 
till  overturned  by  some  defect  of  a  jurisdic- 
tional nature  in  the  proceedings  upon  which 
it  was  based,  unless  it  was  fatally  defective 
by  reason  of  the  statute  ( §  4774,  Rev.  Stat. 
1898).  As  we  have  seen,  the  description  of 
an  offense  well  known  to  the  law,  by  its 
generic  name,  as  the  offense  of  arson,  bur- 
glary, larceny,  or  murder,  by  reasonable  in- 
ference indicates  the  existence  of  all  the  es- 
sentials of  the  offense.  That  is  just  as  true 
of  a  mere  statutory  offense  when  it  has  a 
name  which  individualizes  it  and  points 
with  reasonable  certainty  to  the  statute  on 
the  subject.  Re  Kelly,  46  Fed.  653 ;  Collins 
V.  Braeketi,  34  Minn.  339,  25  N.  W.  708; 
62  L.  R.  A. 


and  People  v.  Johnson,  110  N.  Y.  134,  17  N. 
£.  684,  fully  cover  that  question.  Apply- 
ing that  rule  to  the  commitment  in  question, 
no  difficulty  whatever  is  perceived.  It  says 
the  accused  was  charged  with  having  com- 
mitted, on  a  day  named,  the  offense  of  con- 
spiring to  injure.  The  uac  of  the  term  "con- 
spiring" suggests  without  possibility  of 
doubt  that  two  or  moro  persons  were  con- 
cerned in  the  offense.  The  only  law  in  this 
state  making  a  mere  agreement  betwe^i  two 
persons  to  do  an  act  injurious  to  another 
under  any  circumstances  an  offense  is  § 
4466a,  Rev.  Stat.  1898.  Therefore  the  lan- 
guage, "the  offense  of  conspiring  to  injure," 
with  reasonable  clearness  refers  to  such  stat- 
ute. It  includes  by  inference,  a  statement 
of  all  the  facts  necessary  to  satisfy  the  calls 
of  the  statute.  The  statement  of  the  name 
of  the  crime  states  with  convenient  certain- 
ty the  nature  thereof,  and  of  course  suggests 
the  existence  of  facts  necessary  thereto.  The 
general  statonent  includes  the  details,  if 
such  general  statements  is  sufficient  to  sug- 
gest them  with  reasonable  clearness.  A 
commitment  so  drawn  as  to  satisfy  the  de- 
gree of  certainty  thus  indicated  is  su£!i- 
dently  precise  to  satisfy  every  part  of  it, 
and  is  according  to  the  prevailing  rule  on 
the  subject. 

The  idea  advanced  by  counsel  that  the 
commitment  is  fatally  defective  for  want  of 
the  preliminary  words,  "against  the  form 
of  the  statute  in  that  case  made  and  pro- 
vided," can  hardly  be  considered  as  being 
seriously  urged.  There  was  a  time  when 
substance  in  judicial  proceedings  was  in 
some  respects  sacrificed  to  mere  form,  or 
when  mere  form  was  considered  to  be  as  es- 
sential as  substance;  but  in  the  progress  of 
events  the  law  has  developed  to  a  point  so 
far  away  from  such  notions  that  they  are 
regarded  as  obsolete.  So  long  as  the  com- 
mitment shows  that  the  accused  was  held 
for  trial  for  &  criminal  offense,  the  unavoid- 
able inference  is  that  the  act  charged  took 
place,  if  at  all,  contrary  to  law.  Any  mere 
formal  statement  of  that»  as  a  concluding 
phrase  in  the  commitmoit^  was  wholly  un- 
necessary. This  court,  in  Hichols  v.  State, 
35  Wis.  308,  characterized  a  useless  expres- 
sion, similar  to  the  one  in  question,  as  a 
mere  rhetorical  flourish,  adding  nothing  to 
the  substance  of  the  indictment,  and  as 
wholly  unnecessary  in  the  absence  of  a  con- 
stitutional or  statutory  mandate  making  it 
so.  That  was  affirmed  in  Murphy  v.  BtaU, 
108  Wis.  Ill,  83  N.  W.  1112.  There  is  no 
such  mandate  in  the  way  as  to  the  matter 
under  consideration. 

A  suggestion  is  made  by  one  of  the  learned 
counsel  that  the  commitment  is  void  because 
it  does  not  follow  strictly  the  form  pre- 
scribed by  statute,  and  another  sayis  there  ii 
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no  statutory  oommitment  for  such  a  case. 
The  first  suggestion  will  be  considered  with- 
out deciding  that  the  officer  in  this  case  was 
required  to  use  the  particular  form  referred 
to.  Section  4740,  Rev.  Stat.  1898,  requires 
a  warrant  to  contain  the  substance  of  the 
complaint  on  which  it  is  issued,  and  §  4774, 
Id.,  prescribes  a  form  of  commitment  for 
trial  that  "may  be  used,**  which  indicates 
that  the  offense  should  be  stated  "as  in  the 
warrant.*'  The  rule  is  that  where  a  form 
is  prescribed  by  statute  it  must  be  strictly 
followed.  That  has  been  held  to  mean,  fol- 
lowed with  almost  technical  accuracy  where 
the  language  of  the  statute  so  indicates. 
Kenision  v.  Chesley,  52  N.  H.  564.  But  § 
4774  does  not  so  indicate,  unless  we  read 
"may"  as  "must**  or  "shall"  and  give  there- 
to its  full  meaning  down  to  immaterial  de- 
tails. Nothing  of  the  kind,  we  think,  was 
intended.  Streeter  v.  Frank,  3  Pinney 
(Wis.)  386,  did  not  go  that  far.  It  dealt 
with  a  material  omission  from  a  statutory 
form.  Section  4774  is  open  to  a  reason- 
able construction,  requiring  only  that  the 
form  be  followed  strictly  as  to  the  substance 
of  things,  not  literally.  There  is  a  differ- 
ence between  following  a  form  literally  and 
following  it  strictly.  The  former  goes  to 
minuteness  of  detail  in  mere  matters  of 
form,  while  the  latter  may  be  satisfied  by 
the  es5ential  elements.  In  Btreeter  v.  Frank 
one  of  those  elements  was  omitted.  The 
words  in  the  form  under  discussion,  "state 
the  offense  as  in  the  warrant,**  taken  in 
connection  with  the  requirement  that  the 
warrant  shall  recite  the  substance  of  the 
complaint^  mean  no  more  than  that  it  shall 
state  the  same  offense  as  the  one  named  in 
the  complaint  with  sufficient  accuracy  that 
its  identity  will  appear  with  convenient  cer- 
tainty. What  has  been  said  on  another 
branch  of  the  case  as  to  such  degree  need 
not  be  repeated.  The  complaint  charged  in 
general  language,  or  attempted  to  do  so,  and 
also  by  all  the  particulars,  the  commission 
of  the  offense  to  injure,  going  further  in 
such  particular  than  the  specific  offense  as 
created  or  declared  in  §  4466a,  though  it  is 
plain  that  such  statute  was  what  the  com- 
plainant had  in  mind.  The  substance  of  the 
complaint  was  that  the  accused  were  guilty 
of  having  committed,  on  a  day  named,  the 
offense  of  conspiring  to  injure,  and  that  was 
substantially  carried  into  the  commitments. 
If  we  were  to  hold  that  the  commitments 
do  not  show  with  convenient  certainty,  with- 
in the  rules  above  stated,  that  the  defend- 
ants in  error  were  imprisoned  to  await  their 
trial  upon  a  charge  of  having  violated  | 
4466a,  Rev.  Stat.  1898,  the  circuit  court 
none  the  less  erred  in  discharging  them, — 
if  the  complaint  upon  which  they  were  ar- 
rested charged  an  offense  known  to  the  law, 
62  L.  R.  A. 


and  the  record  of  the  examination  which  the 
court  had  properly  brought  to  its  attention 
showed  that  there  was  evidence  tending  to 
support  the  charge  on  these  two  essentials: 
First,  that  the  offense  was  committed;  sec- 
ond, that  there  was  probable  cause  for  be- 
lieving that  the  accused  were  guilty  thereof, 
— ^regardless  of  whether  the  decision  of  those 
questions,  or  either  of  them,  by  the  commit- 
ting magistrate,  was  right  or  wrong.  That 
wa9  substantially  the  rule  at  common  law, 
and  it  was  preserved  by  the  constitutional 
grant  of  power  to  circuit  courts  to  issue 
writs  of  habeas  corpus, — especially  since 
there  is  no  statute  in  any  way  restricting 
the  jurisdiction  of  such  courts  in  that  re- 
gard. So  far  as  the  statutes  of  this  state 
treat  the  subject  they  confirm  and  broaden 
the  common-law  rule.  Express  provision  is 
made  for  bringing  to  the  notice  of  the  court, 
in  a  habeas  corpus  suit  to  vindicate  the 
right  of  a  prisoner,  detained  for  trial  upon 
a  criminal  charge,  to  his  personal  liberty, 
the  record  of  the  examination  including  the 
evidence  taken,  and  it  is  made  his  duty  to 
examine  such  evidence,  and,  if  thereby  It 
appear  to  hizu  that  the  accused  is  guilty  of 
the  offense,  ico  commit  him  for  trial  or  ad- 
mit him  to  bail  regardless  of  any  irregular- 
ity in  the  original  commitment.  §  3429, 
Rev.  Stat.  1898;  State  v.  Bloom,  17  Wis. 
521.  It  is  also  the  duty  of  the  court  on 
habeas  corpus  to  examine  the  complaint,  and 
discharge  the  prisoner  if  it  does  not  state 
an  offense  known  to  the  law;  and  to  ex- 
amine the  evidence  and  treat  the  decision  of 
the  examining  magistrate  as  outside  of  his 
jurisdiction  if  no  competent  evidence  is 
found  upon  which  such  magistrate  could 
properly  have  acted.  That  is  well  settled 
by  the  authorities.  Church,  Habeas  Cor- 
pus, §§  231,  236;  Re  Wadge,  21  Blatchf. 
300,  16  Fed.  332;  Re  Oteiza  y  Cortes,  136 
U.  S.  330,  34  L.  ed.  464,  10  Sup.  Ct.  Rep. 
1031;  'Siahimura  Ekiu  v.  United  States, 
142  U.  S.  651,  85  L.  ed.  1146,  12  Sup.  a. 
Rep.  336;  Ex  parte  Bollman,  4  Cranch,  76, 
125,  2  L.  ed.  554,  570.  Whatever  conflict 
apparently  exists  on  this  question  in  the 
books  will  be  found  on  careful  examination 
not  to  be  a  conflict  in  fact,  but  is  explain- 
able by  reference  to  statutory  regulationjB. 
We  have  no  statutory  regulations  in  con- 
flict therewith,  but,  on  the  contrary,  the 
statutes  of  this  state  substantially  declare 
the  common-law  rule.  True,  at  common  law 
the  writ  of  habeas  corpus  reached  only  ju- 
risdictional defects;  but,  as  the  term  is 
rightly  understood,  it  goes  further  than 
counsel  for  plaintiffs  in  error  seem  to  con- 
cede. Some  courts  use  the  term  in  the  re> 
stricted  sense  of  jurisdiction  of  the  person 
and  of  the  subject-matter,  while  others,  and  ■ 
those  it  is  believed  holding  the  correct  doc^l^^ 
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trine,  extend  it  to  include  excess  of  juris- 
diction, treating  a  decision — other  than  one 
upon  the  trial  of  an  issue — that  a  complaint 
is  sufficient  when  it  does  not  state  any  of 
fense  known  to  the  law,  or  one  that  the  es- 
sential facts  exist  warranting  the  commit- 
ment of  a  person  for'  trial  on  a  criminal 
charge,  where  there  is  no  competent  evidence 
for  the  judgment  of  an  examining  magis- 
trate to  reasonably  act  upon,  as  on  the  same 
basis  as  any  other  jurisdictional  defect  in 
the  proceeding.  That  was  early  declared  as 
the  common-law  doctrine  and  the  one  to  be 
followed  where  there  is  no  statute  affecting 
the  subject  otherwise.  Ex  parte  BoUman, 
4  Cranch,  75,  125,  2  L.  ed.  554,  670.  Chief 
(Tustioe  Marshall  there  said,  after  recogniz- 
ing the  distinction  between  imprisonment 
upon  a  final  judgment  and  detention  under 
a  commitment  to  stand  trial :  ''It  is  unim- 
portant whether  the  commitment  be  regular 
in  point  of  form  or  not;  for  this  court,  hav- 
ing gone  into  an  examination  of  the  evidence 
upon  which  the  commitment  was  grounded, 
will  proceed  to  do  that  which  the  court  be- 
low ought  to  have  done."  P.  114,  4  Cranch, 
and  p.  567,  2  L.  ed.  ''This  being  a  mere 
inquiry,  which,  without  deciding  upon  guilt, 
precedes  the  institution  of  a  prosecution, 
the  question  to  be  determined  is,  whether  the 
accused  shall  be  discharged  or  held  for  trial. 
.  ,  .  *If,'  says  a  very  learned  and  ac- 
curate commentator,  'upon  this  inquiry  it 
manifestly  appears  that  no  such  crime  has 
been  committed,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  ground- 
less, in  such  cases  only  is  It  lawful  totally 
to  discharge  him.  Otherwise  he  must  either 
be  committed  to  prison  or  give  bail.' "  Pp. 
124,  126,  4  Cranch,  and  pp.  570,  571,  2  L. 
ed.  That  declaration  has  always  been  ad- 
hered to  by  the  Federal  courts,  and  followed 
generally  by  all  courts  where  jurisdiction 
in  habeas  corpus  proceedings,  or  the  prac- 
tice therein,  is  not  oilierwise  regulated  by 
statute. 

There  is  no  need  to  go  further  to  demon- 
strate that  the  common-law  office  of  the  writ 
of  habeas  corpus,  as  it  came  to  us  and  has 
been  preserved  by  our  state  Constitution, 
is  as  indicated  by  the  decision  referred  to. 
While  it  is  true  that  such  writ  never  takes 
the  place  of  a  writ  of  error,  and  is  confined 
to  jurisdictional  defects,  when  }t  -is  re- 
sorted to  merely  for  the  purpose  of  liberat- 
ing a  person  detained  in  custody  to  await 
his  trial  on  a  charge  of  being  guilty  of  a 
criminal  offense,  the  questions  of  whether 
there  was  any  evidence  for  the  magistrate  to 
act  upon  and  whether  the  complaint  charges 
any  offense  known  to  the  law  are  jurisdic- 
tional matters.  The  reviewing  court,  in  the 
exercise  of  its  function,  must  necessarily 
pass  upon  and  reverse  or  affirm  the  decision 
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of  the  committing  nuiglstrate,  if  lacli  mat- 
ters are  properly  presented  for  its  consid- 
eration, according  to  its  determination  there- 
of, and  in  doing  so  it  does  not  go  beyond 
jurisdictional  defects.  It  can  examine  the 
evidence  only  sufficiently  to  discover  whether 
there  was  any  substantial  ground  for  the 
exercise  of  judgment  by  the  oommitting 
magistrate.  It  cannot  go  beyond  that  and 
weigh  the  evidence.  It  can  say  whether  the 
complaint  will  admit  of  a  construction 
charging  a  criminal  offense,  or  whether  the 
evidence  rendered  the  charge  against  the 
prisoner  within  reasonable  probabilities. 
That  is  all.  When  it  has  discovered  that 
there  was  competent  evidence  for  the  judi- 
cial mind  of  the  examining  magistrate  to 
act  upon  in  determining  the  existence  of 
the  essential  facts,  it  has  reached  the  limit 
of  its  jurisdiction  on  that  point.  If  the 
examining  magistrate  acts  without  evidence, 
he  exceeds  his  jurisdiction;  but  any  act, 
upon  evidence  worthy  of  consideration  in 
any  aspect,  is  as  well  within  his  ju'^isdic- 
tion  when  he  decides  wrong  as  when  he  de- 
cides right. 

Counsel  for  plaintiff  in  error  cite  to  our 
attention  a  large  number  of  cases  to  sup- 
port their  contention  that  the  circuit  court 
had  no  jurisdiction  to  review  the  evidence, 
many  of  which  are  cases  decided  by  this 
court.  We  have  taken  time  to  examine  each 
of  such  cases,  and  are  unable  to  discover 
that  they  furnish  any  support  for  counsel's 
position.  For  example,  Ex  parte  Jones,  96 
Fed.  200,  one  of  the  significant  cases  re- 
ferred to,  states  the  rule  in  the  syllabus, 
which  is  fully  borne  out  by  the  opinion, 
thus:  "The  sufficiency  of  the  evidence  on 
which  an  accused  was  committed  by  a  mag- 
istrate is  not  open  to  review  in  a  proceeding 
by  habeas  corpus,  but  where,  although  there 
was  evidence  of  the  commission  of  the  of- 
fense, there  was  no  competent  evidence  even 
tending  to  incriminate  the  person  charged, 
he  should  be  discharged  on  habeas  corpus." 
The  concluding  language  of  the  opinion  is 
as  follows:  "It  is  true  that  there  was  evi- 
dence before  the  commissioner  tending  to 
show  that  the  offense  charged  had  been 
committed  by  someone,  but  a  careful  ex- 
amination discloses  no  legal  evidence  on 
which  the  commissioner  could  exercise  his 
judgment  in  holding  the  petitioner  for  trial. 
An  order  will  be  made  discharging  the  pe- 
titioner." The  decisions  of  this  court  cited, 
in  the  main,  refer  to  the  scope  of  the  juris- 
diction of  a  court  in  reviewing  the  final 
judgment  of  another  court  upon  writ  of  cer- 
tiorari or  habeas  corpus.  Manifestly,  they 
do  not  touch  the  question  here  under  dis- 
cussion. Neither  a  writ  of  certiorari  to 
review  a  final  judgment  of  a  court  upon  a 
trial,  vor  a  writ  of  habeas  corpus  for  that 
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purpose,  reaches  the  evidence.  That  is  un- 
doubtedly true.  No  common-law  rule  is 
better  settled  than  that,  while  the  contrary 
is  just  as  well  settled  as  regards  the  func- 
tions of  a  writ  of  habeas  corpus  in  testing 
the  legality  of  a  commitment  for  trial  for 
a  criminal  offense. 

True,  as  counsel  say,  the  expression  has 
often  been  used  by  this  court  that,  upon 
habeas  corpus  proceedings,  only  jurisdic- 
tional errors  can  be  considered,  and  that  has 
been  used  without  qualification  and  in  a  way 
to  indicate — ^to  a  person  who  has  not  in 
mind  the  distinction  between  jurisdiction 
for  the  trial  and  determination  of  a  cause, 
and  jurisdiction  to  hold  a  judicial  inquiry 
to  determine  whether  a  prosecution  shall  be 
instituted — that  insufiiciency  of  evidence,  no 
matter  how  great,  cannot  be  considered,  be- 
cause, the  court  having  jurisdiction  of  the 
subject-matter  and  the  person,  a  decision 
upon  insufficient  evidence  or  without  any 
evidence  is  judicial  or  mere  error,  not  ju- 
risdictional error.  What  the  court  said  in 
each  one  of  the  cases  referred  to  was  cor- 
rectly said  as  applied  to  the  case.  The  fol- 
lowing are  some  of  the  cases:  Re  Milhum, 
59  Wis.  34,  17  N.  W.  966;  WHght  v.  WHght, 
74  Wis.  439,  43  N.  W.  145;  Re  Graham,  76 
Wis.  366,  44  N.  W.  1105;  Re  Rosenberg,  90 
Wis.  681,  63  N.  W.  1065,  64  N.  W.  299; 
Re  Meggeti,  105  Wis.  291,  81  N.  W.  419; 
Re  Pikulik,  81  Wis.  158,  51  N.  W.  261;  Re 
French,  81  Wis.  697,  61  N.  W.  960;  Re  Eok- 
art,  85  Wis.  681,  56  N.  W.  375.  They  all 
follow  the  well-known  rule  that,  where  there 
is  jurisdiction  to  try  and  determine  an  is- 
sue, there  is  jurisdiction  to  commit  error  to 
the  extent  of  deciding  the  ultimate  fact  in- 
volved without  competent  evidence  tending 
to  support  it,  and  that  the  error  can  only 
be  corrected  upon  writ  of  error  or  appeal 
where  one  is  allowed;  that  the  writ  of 
habeas  corpus  or  writ  of  certiorari  cannot 
reach  the  mischief.  But  a  proceeding  before 
an  examining  magistrate  is  not  a  judicial 
trial.  It  is  a  mere  judicial  inquiry,  as  be- 
fore indicated,  for  the  purpose  of  determin- 
ing whether  an  offense  has  been  committed 
and  there  is  a  probability  that  the  accused 
is  guilty  thereof  and  should  be  placed  on 
trial  therefor.  No  plea  or  issue  is  neces- 
sary. No  jury  is  demandable  or  proper. 
The  doctrine  of  rea  judicata  does  not  apply 
so  that  the  result  of  one  inquiry  will  pre- 
clude another.  It  is  a  proceeding  that  was 
unknown  to  the  common  law, — a  mere  statu- 
tory creation,  a  personal  privilege  which 
the  accused  must  be  accorded  imless  he 
waives  it.  Being  statutory  and  special,  evi- 
dence tending  to  establish  the  facts  justify- 
ing a  commitment,  or  holding  to  bail  for 
trial,  is  jurisdictional  the  same  as  any  other 
statutory  essential. 
62  L.  R.  A. 
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the  privilege  provides  that  the  examining 
magistrate  shall  act,  in  determining  the 
facts,  upon  evid^ce;  and  that  contemplates 
that  there  must  be  evidence,  and  competent 
evidence,  tending  to  establish  the  facts.  It 
is  jurisdictional  in  the  same  sense  that  the 
production  of  some  competent  evidence  be- 
fore a  quasi  judicial  body,  authorized  by 
statute  to  act  only  upon  evidence,  is  juris- 
dictional. The  rule  in  such  cases  is  that  a 
clear  violation  of  law  in  doing  those  things 
that  are  within  the  scope  of  the  power  of 
the  officer  or  body  to  do  is  jurisdictional 
error.  State  ex  rel,  Moreland  v.  Whitford, 
54  Wis.  150,  11  N.  W.  424;  State  ex  rel 
Wood  County  v.  Dodge  County,  56  Wis.  79,  . 
13  N.  W.  680;  State  ex  rel.  Heller  v.  Lwio- 
Ur,  103  Wis.  460,  79  N.  W.  777.  For  fur- 
ther authorities  to  support  the  views  here 
expressed,  see  Church,  Habeas  Corpus,  %% 
237-247;  People  v.  Martin,  1  Park.  Crim. 
Rep.  187;  Re  Snell,  31  Minn.  110,  16  N.  W. 
692;  Re  Uardigan,  57  Vt.  100;  Re  Simon,  37 
N.  Y.  S.  R.  48,  13  N.  Y.  Supp.  399;  State 
V.  Hayden,  35  Minn.  283,  28  N.  W.  659; 
People  ex  rel.  Van  Riper  v.  New  York  Cath- 
oUc  Protectory,  106  N.  Y.  604,  13  N.  E.  435; 
Em  parte  Becker,  86  Cal.  402,  25  Pac.  9;  Ex 
parte  Willoughhy,  14  Nev.  451;  Jones  ▼. 
Damall,  103  Ind.  569,  2  N.  E.  229. 

Some  writers  who  have  favored  the  pro- 
fession with  text-books  in  recent  years  speak 
of  this  doctrine  as  a  departure  from  the 
common  law,  through  a  failure  to  distin- 
guish between  a  judicial  determination  ac- 
cording to  the  course  of  the  common  law  and 
a  mere  statutory  proceeding  which,  though 
judicial,  is  not  final  in  any  sense,  and  is 
not  an  action,  but  a  proceeding  preliminary 
to  an  action.  The  misconception  referred  to 
is  very  marked  in  the  work  of  an  able  writer 
who  cites  State  ex  rel.  Dunn  v.  Noyes,  87 
Wis.  340,  27  L.  R.  A.  776,  58  N.  W.  386,  to 
support  a  suggestion  that  this  court  has 
not  departed  from  the  general  rule  as  to  the 
review  of  judgments  on  habeas  corpus  in 
the  treatment  of  the  scope  of  the  writ  as 
regards  reaching  behind  the  determination 
of  an  examining  magistrate.  That  case  did 
not  deal  with  anything  but  the  general  rule, 
that  only  jurisdictional  defects  can  be  re- 
viewed on  habeas  corpus,  and  the  one  that 
a  de  facto  judicial  officer  or  body  has  the 
same  jurisdiction  as  any  other  as  regards 
collateral  attack.  The  case  is  in  harmony 
with  the  idea  that  some  evidence  is  neces- 
sary to  preclude  successful  collateral  at- 
ta<^  upon  an  examining  magistrate's  con- 
clusion because  that  is  a  statutory  requisite 
thereto. 

Independently  of  the  common-law  rule  it 
has  been  repeatedly  held,  in  states  having 
statutes  similar  to  ours,  that  they  contem- 
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before  the  committing  magistrate,  where 
property  brought  to  the  attention  of  the 
court  on  habeas  corpus  proceedings,  so  far 
as  necessary  to  determine  whether  the  mag- 
istrate acted  upon  competent  evidence  tend- 
ing to  establish  the  facts;  and  also  the  in- 
troduction of  new  evidence  on  issue  joined 
as  provided.  People  ex  ret.  Van  Riper  v. 
yeic  ForA;  Catholic  Protectory,  106  N.  Y. 
004,  U  IS.  E.  435;  People  v.  Richardson,  18 
How.  Pr.  ^;  Re  Henry,  13  Misc.  734,  35  N. 
Y.  Supp.  210;  People  v.  Tompkins,  1  Park. 
Crim.  Rep.  224.  In  the  report  of  People  v. 
Martin,  1  Park.  Crim.  Rep.  187,  there  is  a 
full  review  of  American  and  English  author- 
ities, and  as  a  result  it  is  gaid,  reading  from 
the  syllabus:  "In  criminal  cases  where  an 
indictment  has  been  found,  he  [the  court, 
upon  habeas  corpus,]  cannot  go  behind  the 
indictment  because  there  are  no  means  of 
ascertain  iiVg  upon  what  [it]  the  indictment 
was  founded.  But  on  a  commitment  before 
indictment  the  whole  question  of  guilt  or 
innocence  is  open  for  examination  on  the 
return  to  the  writ  of  habeas  corpus,  and 
the  inquiry  is  not  necessarily  confined  to  an 
examination  of  the  original  depositions.  In 
such  cases,  under  our  Revised  Statutes,  the 
proceedings  on  a  habeas  corpus  are  in  the 
nature  of  an  appeal  from  the  decision  of  the 
committing  magistrate."  It  is  not  to  be  un- 
derstood by  that  language  that  the  court 
held  that,  on  such  appeal,  so  called,  the 
court  could  go  further  in  reviewing  the  de- 
cision of  the  committing  magistrate  on  the 
evidence  on  which  he  acted  than  to  deter- 
mine whether  it  furnished  some  reasonable 
ground  for  a  decision.  Church,  in  his  work 
on  Habeas  Corpus,  expresses  the  view  that 
such  statutes  as  those  in  New  York  and  in 
this  state  are  mere  declarations  of  the  com- 
mon law.  He  is  borne  out  by  the  holdings 
of  the  New  York  court,  but  we  need  not 
discuss  that  subject  here.  It  is  quite  clear, 
though,  that  chapter  147,  Rev.  Stat.  1898, 
was  intended  to  cover  the  entire  field  of 
practice  in  habeas  corpus  suits  so  far  as 
relates  to  original  proceedings.  The  scope 
of  §  3425,  Id.,  is  broad  enough,  if  a  statute 
was  required  on  that  question,  to  enable  the 
petitioner  for  writ  of  habeas  corpus,  by  his 
petition,  to  bring  to  the  attention  of  the 
court  all  the  proceedings  before  the  commit- 
ting magistrate  or  by  presenting  the  same 
as  evidence  in  support  of  his  answer  to  the 
return,  where  such  answer  contains  allega- 
tions rendering  such  proof  competent.  Sec- 
tion 3427,  Id.,  precludes  examination  into 
the  proceedings  upon  which  the  determina- 
tion of  the  court  was  had  in  committing  the 
person,  only  when  such  detention  is  upon  a 
final  judgment  or  order.  That  manifestly 
does  not  include  a  determination  of  a  mere 
judicial  inquiry.  Section  3429,  Id.,  refers 
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to  the  former  section,  and  contemplates  the 
examination  of  evidence  produced  before  the 
examining  magistrate  where  it  is  properly 
brought  to  the  attention  of  the  courts 

Sufficient  has  been  said  to  demonstrate 
that  counsel  for  plaintiff  in  error  have  con- 
fused the  scope  of  a  habeas  corpus  suit  call- 
ing in  question  the  validity  of  a  final  judg- 
ment or  order  and  the  scope  thereof  as  to 
reaching  the  proceedings  of  a  committing 
magistrate.  It  is  not  understood,  it  seems, 
that  failure  to  comply  with  the  statute  re- 
quiring such  magistrate,  in  his  inquiry,  to 
act  upon  evidence,  is  not  an  error  committed 
in  acting  within  his  jurisdiction,  as  is  the 
act  of  entering  a  judgment,  by  a  court,  upon 
the  trial  of  an  issue,  without  competent  evi- 
dence to  warrant  it,  but  is  error  in  going 
beyond  his  jurisdiction.  The  general  role 
invoked  by  counsel  is  as  claimed,  but  the 
application  of  it  contended  for  is  wrong. 

The  point  made  by  counsel  for  plaintiiT 
in  error  that  the  circuit  court  erred  in  go- 
ing beyond  the  warrant  of  commitment  and 
examining  the  complaint,  and  that  it  would 
have  been  error  to  have  taken  into  consid- 
eration the  evidence  taken  before  the  com- 
mitting magistrate,  which  was  properly  pro- 
duced as  part  of  the  habeas  corpus  proceed- 
ings, cannot  be  sustained.  The  position  of 
counsel  for  defendants  in  error,  that  the 
question  of  whether  the  complaint  states 
any  crime  known  to  the  law,  and  that  of 
whether  there  was  any  evidence  tending  to 
show  the  facts  essential  to  the  detention  of 
the  accused  for  trial  upon  the  charge,  were 
open^  is  approved. 

The  doctrine  is  invoked  by  the  learned 
counsel  for  defendant  in  error  Melvin  A. 
Hoyt,  that  ''where  concert  of  action  is  nec- 
essary to  the  offense,  conspiracy  does  not 
lie."  That  principle  is  familiar,  but  its  ap- 
plication, as  its  language  clearly  indicates, 
is  necessarily  confined  within  very  narrow 
limits.  It  does  not  reach  a  situation  where 
mere  combination  to  effect  an  object  is  it- 
self criminal  and  not  merged  in  a  crime  of 
higher  degree,  else  the  absurd  result  would 
follow  that  the  offense  of  conspiracy  would 
be  impossible  either  at  commcm  law  or  un- 
der the  statute.  The  rule  applies  where  the 
immediate  effect  of  the  consummation  of  the 
act  in  view,  which  is  the  gist  of  the  offense, 
reaches  only  the  participants  therein,  and  is 
in  such  close  connection  with  a  major  wrong 
as  to  be  inseparable  from  it,  as,  for  instance, 
in  the  offense  of  adultery,  or  bigamy,  or  in- 
cest, or  dueling.  This  illustration,  in  a  dif- 
ferent way,  is  given  at  §  1339,  Wharton, 
Crim.  Law,  which  is  cited  to  our  attention 
and  relied  upon  by  counsel,  but  which,  as 
it  seems,  is  wholly  misunderstood  in  urging 
it  upon  the  attention  of  the  court  as  ap- 
plicable to  the  facts  of  tM8^pase.Qipiere 
igi  ize     y  Q 
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an  act  is  an  offense,  as  that  of  adultery,  a 
crime,  it  cannot  be  made  a  different  offense 
because  of  the  circumstance  that  in  the  con- 
ception of  it  a  precedent  agreement  by  two 
persons  is  necessary;  but  if  the  act  is  pre- 
ceded by  an  agreement  between  several  per- 
sons to  cause  the  offense  to  be  committed  by 
others,  or  between  a  member  of  the  com- 
bination and  a  perdon  outside  of  it,  the  gist 
of  the  precedent  concurrence  is  the  wrongful 
agreement;  that  of  the  object  thereof  is  the 
adulterous  act.  In  the  latter  there  is  the 
element  of  concuraua  necesaaritis, — ^the  con- 
currence in  the  ultimate  act  constituting  the 
crime,  precluding  its  being  prosecuted  as  the 
crime  of  conspiracy.  In  the  former  there  is 
also  the  element  of  concuraus  neoeaaaritts,  in 
that  at  least  two  persons  are  necessary  to 
a  combination  or  agreement.  But  there  is 
also  the  element  of  concuraua  facultativua, 
making  it  a  distinct  offense.  Those  con- 
certing to  cause  the  crime  to  be  committed 
may  be  prosecuted  for  the  offense  of  con- 
spiracy, and  those  guilty  of  the  act  the  com- 
bination was  formed  to  bring  about  may  be 
prosecuted  for  that,  though  the  effect  there- 
of be  to  prosecute  one  of  the  parties  for  both 
offenses.  In  the  latter  the  plurality  of 
agents,  really,  as  Mr.  Wharton  says,  in  ef- 
fect, is  in  aid  of  the  conception  to  commit 
the  ultimate  act  of  adultery.  In  the  former 
the  plurality  of  agents  is  as  necessary  to  the 
full  conception  of  the  offense  so  as  to  pre- 
clude the  possibility  of  failure  thereof,  as 
to  the  consummation  of  the  offense  itself. 
In  the  one,  concert  is  essential  to  the  act 
and  a  necessary  part  of  it;  in  the  other, 
concert,  itself  an  offense,  is  a  mere  aid  to 
the  act  which  is  the  ultimate  purpose  there- 
of,— a  purpose  that  is  susceptible  of  being 
abetted  without,  though  not  as  effectually 
as  with,  the  specific,  independent  act  of 
combination.  It  is  only  where  the  concur- 
rence to  commit  an  offense  and  the  consum- 
mated act  are  so  connected  that  they  really 
constitute  one  act,  every  element  inculpa- 
tory of  each  party,  so  that  separation  of  the 
whole  into  its  constituent  elements  and  a 
prosecution  for  each  as  a  distinct  offense 
would  place  the  parties  twice  in  jeopardy, 
that  the  rule  applies. 

Shannon  v.  Com.  14  Pa.  226,  and  Milea 
V.  State,  58  Ala.  390,  cited  by  counsel  to 
sustain  his  view,  are  in  harmony  with  what 
has  been  said.  In  the  first  case  cited  the 
rule  is  stated  thus:  "Where  concert  is 
part  of  a  criminal  act,  it  is  not  a  subject  of 
indictment  as  a  conspiracy  to  commit  the 
act."  That  is,  as  applied  to  this  case,  if 
the  mere  infiiction  of  an  injury  to  the  Jour- 
nal Company  in  its  business  was  a  criminal 
act,  and  obviously  it  was  not  such,  the  in- 
fliction thereof  by  two  persons  acting  in 
concert  and  by  mental  concurrence  could  not 
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be  prosecuted  as  a  conspiracy.  But,  as  said 
in  Shannon  v.  Com.,  where  an  act  is  an  in- 
tegral offense,  and  not  an  integrant  part  of 
one,  a  guilty  participant  may  be  prosecuted 
for  both.  The  term  "act"  as  there  used 
manifestly  refers  to  an  act  which  is  ill^al 
in  the  sense  that  it  is  wrong,  tested  by  the 
rules  of  good  morals.  In  this  case  the  sole 
offense,  if  any  is  charged,  is  the  combina- 
tion of  several  persons  wilfully  and  mali- 
ciously to  injure  the  Journal  Company  in  its 
business.  There  is  no  room  whatever  for 
saying  that  the  prosecution  for  that  offense 
would  result  in  the  separation  of  it  from  an- 
other and  greater  offense,  as  in  the  case 
where  persons  guilty  of  the  crime  of 
adultery  were  attempted  to  be  prosecuted  for 
a  conspiracy  to  commit  that  offense.  The 
fact  that  it  would  not  be  practicable,  or  even 
possible,  in  such  a  situation  for  one  person 
alone  to  commit  the  act,  i.  e.,  of  injuring  the 
business  of  the  Journal  Company,  which  is 
the  alleged  object  of  the  combination,  does 
not  militate  against  the  prosecution  of  all 
the  parties  to  the  combination  as  guilty  of 
the  crime  of  conspiring  to  wilfully  and  ma- 
liciously injure  the  Journal  Company  in 
its  business.  Counsel  admits  that  there  is 
a  dearth  of  authority  to  support  the  appli- 
cation contended  for,  of  the  principle  under 
discussion.  He  faHeAJja  cite  to  the  atten- 
tion of  this  court  any  that  meet  the  situa- 
tion when  fairly  analyzed,  while  the  ex- 
planation of  the  rule  we  have  given,  show- 
ing that  it  has  no  application  to  the  prose- 
cution under  discussion,  is  supported  by 
ample  authority,  as  it  is  by  reason  and  com- 
mon sense.  We  cite  the  following:  United 
Statea  v.  Stevena,  44  Fed.  132;  United 
Statea  v.  Boyden,  1  Low.  Dec.  266,  Fed.  Cas. 
No.  14,632;  Reg.  v.  Boulton,  12  Cox,  C.  C. 
87 ;  United  Statea  v.  Rindakopf,  6  Biss.  259, 
Fed.  Cas.  No.  16,165;  United  Statea  v.  Bay- 
er, 4  Dill.  407,  Fed.  Cas.  No.  14,547;  State 
V.  Spraguc,  4  R.  I.  267 ;  Ocha  v.  People,  124 
111.  399,  426,  16  N.  E.  662;  Queen  v.  Whit- 
church, L.  R.  24  Q.  B.  Div.  420;  United 
Statea  v.  Martin,  4  Cliff.  166,  Fed.  Cas.  No. 
15,728;  Reg.  T.  Rowlanda,  5  Cox,  C.  C.  466. 
In  Queen  v.  Whitchurch  a  woman  conspired 
with  others  to  administer  drugs  to  herself 
or  by  some  other  means  to  cause  her  to 
abort  a  child  with  which  she  was  pregnant, 
and  it  was  held  that  all  the  parties  con- 
cerned in  the  combination  could  be  prose- 
cuted for  the  offense  of  conspiracy.  Lord 
Coleridge,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "I  cannot  entertain  the 
slightest  doubt  that,  if  three  persons  com- 
bine to  commit  a  felony,  they  are  all  guilty 
of  conspiracy,  although  the  person  on  whom 
the  offense  was  intended  to  be  committed 
could  not,  if  she  stood  alone,  be  guilty  of 
the  intended  offense."    In  United  Statea^^ 
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Bayer  the  facts  were  these:  Under  the 
statutes  of  the  United  States  on  the  sub- 
ject of  bankruptcy  there  was  an  offense 
that  could  be  committed  only  by  the  bank- 
rupt. Such  person  and  others  colluded  to- 
gether to  facilitate  the  commission  of  the 
offense  by  him.  All  were  prosecuted  for  the 
offense  of  conspiracy  and  the  prosecution 
was  sustained.  Dillon,  J.,  in  delivering  the 
opinion  of  the  court,  said,  in  the  main, 
''Conspiracy  to  commit  a  crime  is  of  itself 
criminal  [at  common  law].  .  .  .  The 
fact  that  one  of  the  conspirators  could  not 
himself  commit  the  intended  offense  neither 
relieves  him  of  guilt  nor  disables  him  from 
co-operating  with  another  person  who  is 
able  to  commit  it."  In  that  situation  the 
conspiracy  and  the  consummated  act  are  dif- 
ferent offenses,  in  the  sense,  at  least,  that 
the  fact  that  the  offense  has  been  committed 
is  no  legal  bar  to  a  prosecution  for  the  con- 
spiracy. In  Ocha  v.  People,  124  111.  399, 
426,  16  N.  E.  662,  it  was  said  that  it  is  not 
essential  to  a  conspiracy  that  the  object 
thereof  be  possible.  We  will  not  further- 
discuss  this  question.  It  is  not  improbable 
that  more  has  been  already  said  than  is 
warranted  in  its  proper  solution.  We  con- 
fess that,  when  it  was  first  suggested  on  the 
oral  argument,  it  hardly  seemed  to  be 
worthy  of  serious  attention,  or  that  the 
learned  counsel  so  supposed.  But  an  exam- 
ination of  the  full  discussion  of  the  sub- 
ject in  counsel's  brief  satisfies  us  we  were 
at  least  in  error  as  to  the  state  of  his  mind, 
and  we  have  treated  it  accordingly,  and 
put  all  the  labor  upon  it  which  the  gravity 
thereof  would  call  for  if  there  were  a  rea- 
3onable  doubt,  before  a  study  of  the  subject, 
as  to  whether  the  case  might  turn  upon  Its 
solution. 

We  have  now  considered,  we  believe,  all 
the  important  contentions  and  suggestions 
advanced  by  counsel  for  the  respective  par- 
ties, which  from  any  point  of  view  could 
stand  in  the  way  of  an  examination  of  the 
complaint  and  the  evidence,  assuming,  with- 
out intending  to  decide,  as  yet,  that  §  4466a, 
Rev.  Stat.  1898,  is  a  valid  provision  of  law. 
It  has  been  seen  that  the  commitment,  on 
its  face,  justified  the  sheriff  in  holding  the 
defendants  in  error  to  await  their  trial  for 
a  violation  of  such  section,  and  that  it  was 
competent  for  the  circuit  court,  in  the  ha- 
beas coq)U8  suit,  the  proceedings  before  the 
examining  magistrate  having  been  duly  pre- 
sented for  consideration,  to  go  behind  the 
commitment  and  determine  whether  the  com- 
plaint, by  any  reasonable  construction, 
stated  an  offense  within  the  meaning  of 
such  statute,  and  whether  there  was  any  ev- 
idence tending  to  establish  the  two  essen- 
tials for  holding  the  accused  for  trial,  i.  e., 
that  the  offense  charged  had  been  com- 
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mitted,  and  that  there  was  probable  cause 
to  believe  the  accused  guilty  thereof.  Suffi- 
cient has  also  been  said  to  show  that  the 
genera]  language  of  the  complaint,  standing 
alone,  to  the  effect  that  the  accused  did, 
on  a  day  and  at  a  place  named, — which  sat- 
isfied the  requisites  of  the  statute  to  that 
extent, — concert  together  with  intent  mali- 
ciously to  injure  the  Journal  Company  and 
the  other  persons  named,  in  their  trade  and 
business,  suf&ciently  charged  the  doing  of 
those  acts  made  an  offense  by  the  statute. 
That  such  general  language  substantially 
follows  §  4466a,  and  that  such  section  is 
the  only  statute  making  a  conspiracy  with- 
out an  overt  act  a  criminal  offense,  is 
not  questioned.  It  follows  that  the  com- 
plaint must  be  construed  with  reference  to 
such  statute,  and  be  held  to  satisfy  it  un- 
less the  general  language  thereof  is  con- 
nected with  allegations  which  take  there- 
from some  essential  element. 

At  this  point  we  meet  the  claim  of  coun- 
sel for  defendants  in  error  that  the  state- 
ment of  the  particulars  of  the  alleged 
wrongful  agreement,  and  of  the  acts  done 
pursuant  thereto,  explains  the  meaning  of 
the  general  charge,  and  in  that  way  renders 
the  complaint  insufficient.  To  that,  answer 
is  made  by  coimsel  for  plaintiff  in  error 
that  the  allegations  as  to  acts  done  pur- 
suant to  the  conspiracy  were  unnecessary, 
the  offense  being  complete  as  soon  as  the 
agreement  was  made  to  commit  the  mali- 
cious injury,  therefore  that  such  allega- 
tions should  be  rejected  as  surplusage.  That 
is  undoubtedly  a  correct  rule,  but  no  reason 
is  perceived  why  the  statement  of  the  par- 
ticulars of  the  agreement  can  be  rejected. 
It  is  plain  that,  while  the  complaint  stat^ 
generally  an  agreement  to  maliciously  in- 
jure the  persons  named  in  their  trade  and 
business,  in  the  terms  of  the  statute,  and 
then  states  that  the  members  of  the  unlaw- 
ful combination,  pursuant  to  their  unlaw- 
ful purpose,  agreed  to  do  certain  specific 
acts  mentioned,  the  real  purpose  of  the  com- 
plainant was  to  state  but  one  offense, — not 
an  unlawfid  conspiracy  to  injure,  generally, 
the  persons  named  in  their  business,  and 
also  an  unlawful  conspixacy  to  injure  them 
in  such  business  in  a  particular  way.  The 
facts  were  stated  first  according  to  their 
legal  effect,  and,  second,  in  detail.  That  is 
the  only  reasonable  construction  of  the  com- 
plaint. It  should  be  read  as  if  the  language 
were  to  the  effect  that  the  accused  mali- 
ciously conspired  together  to  maliciously  in- 
jure the  persons  named  in  their  business, 
in  that  they  agreed  and  concerted  together, 
in  manner  and  form  as  stated  in  the  stat- 
ute, to  maliciously  injure  such  persons  by 
doing  the  particular  things  allied.  That 
was  the  conclusion  reached  by  the  circuit 
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judge.  He  dispoeed  of  the  ease  at  th&t 
p(Mnt  on  a  supposed  insufSciency  of  the  com- 
plaints If  he  had  gone  further  and  examined 
the  evidence,  the  result  would  not  have  been 
differ^it;  ,for  that  only  tended  to  estab- 
lish the  truth  of  the  complaint.  Viewed  in 
the  light  of  the  particular  allegations  as 
to  the  nature  of  the  combination,  the  evi- 
dence, for  that  purpose,  was  ample  to  give 
the  examining  magistrate  jurisdiction  to 
pass  upon  the  truth  of  such  allegations  to 
the  extent  necessary  to  hold  the  accused  to 
trial. 

At  this  time  it  seems  necessary  to  restate 
the  charge  contained  in  the  complaint  as 
we  have  construed  it.  Upon  that  turn  the 
remaining  questions  to  be  considered. 

According  to  the  complaint  it  was,  in  sub- 
stance, agreed  between  the  defendants  in 
error  Melvin  A.  Hoyt^  representing  the 
Daily  News,  Albert  Huegin,  representing 
the  Milwaukee  Sentinel,  and  Andrew  J. 
Aikens,  representing  the  Evening  Wiscon- 
sin,—each  controlling  the  columns  of  the 
paper  with  which  he  was  connected,  each  pa- 
per being  a  daily  newspaper  published  in 
the  city  of  Milwaukee  and  a  medium  for 
advertising  business  in  the  same  field  oc- 
cupied by  the  Journal  Company,  the  pub- 
lisher of  a  newspaper  called  the  Milwaukee 
Journal,  also  a  mediimt  for  advertising  bus- 
iness,— ^that,  whereas  the  latter  had  raised 
its  rates  25  per  cent  above  those  customarily 
charged  for  such  service  by  it  and  the  pro- 
prietors of  the  other  papers  named,  if  any 
person,  agreed  to  pay,  or  paid  the  Journal 
Company  its  increased  rates  for  advertising 
in  its  paper,  he  should  not  have  the  privi- 
lege of  advertising  in  any  of  the  other 
newspapers  unless  he  should  advertise  in 
all  of  them  at  such  increased  rates;  but 
that  any  person  who  should  decline  to  pay 
the  Journal  Company  said  increased  rates 
for  advertising  in  its  paper  should  have 
the  privilege  of  advertising  in  any  or  all 
of  the  other  papers  at  the  old  rate.  Kow,  it 
18  said  there  is  nothing  in  that  from  which 
a  reasonable  inference  of  the  malicious  pur- 
pose called  for  by  the  statute  can  arise; 
that  such  intent  means  bad  intent  to  injure 
another  in  the  sense  of  committing  an  ac- 
tionable injury,  while  the  terms  of  the 
agreement  indicate  only  a  purpose  on  the 
part  of  those  concerned  in  it  to  promote 
their  own  interests  regardless  of  those  of 
their  competitor.  The  malice  of  the  stat- 
ute is  evidently  malice  in  law,  not  necessa- 
rily ill  will  or  malice  in  fact.  It  means,  as 
is  commonly  said,  a  wrongful  act  done  inten- 
tionally without  just  cause  or  excuse.  The 
statute  does  not  deal  with  things  corporeal, 
as  the  person  or  property  of  another,  but 
with  his  reputation,  trade,  business,  or  pro- 
fession. If  we  can  see  in  the  agreement,  by 
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reasonable  inference,  the  independent  pur- 
pose to  harm  the  Journal  Company  in  its 
business  of  furnishing  to  the  trade  facili- 
ties for  advertising,  that  is  sufficient  as  re- 
gards the  element  of  malice.     There  seems 
to  be  no  difficulty  about  that.    The  principle 
that  everyone   is  presumed  to   intend  the 
natural   and  probable  consequences  of  his 
voluntary  acts  suggests  at  once,  upon  look- 
ing at  the  agreement,  that  the  primary,  if 
not  sole,  end  in  view  was  to  force  the  Jour- 
nal Company  to  reduce  its  advertising  rates 
to  the  old  standard  or  cause  it  to  lose  cus- 
tom, either  of  which  alternatives  would  re- 
sult in   pecuniary   loss   to  it,   and   one  of 
them  in  the  destruction  of  the  freedom  of 
action  everyone  is  entitled  to  enjoy  in  the 
conduct  of  his  business,  without  turning  any 
pecuniary  or  other  legitimate  gain  to  its 
competitors.       If    the    agreement   contem- 
plated that  any  legitimate  benefit,  under  any 
circumstances,   would   flow   to   the   partici- 
pants therein  or  the  concerns  they  represent- 
ed, by  compelling  the  Journal  Company  to 
reduce  its  rates  for  advertising,  the  ground 
for  it  is  not  disclosed  by  the  transaction 
as  stated,  and  it  is  one  of  those  mysteries 
of   a  special    calling   that  persons   outside 
thereof  cannot  comprehend.    How  could  any 
material  benefit  have  been  expected  by  any 
member  of  the  combine,  from  causing  a  cus- 
tomer or  customers  of  the  Journal  Company 
to  leave  it  rather  than  be  denied  the  use  of 
any  other  efficient  newspaper  medium   for 
advertising  in  the  field  occupied  by  the  four 
competitors?     No   one   has   seemed   to   se- 
riously   attempt    to    answer    that    for    de- 
fendants in  error.    Any  benefit  that  could  be 
suggested  would  be  so  remote  and  trifling 
as  not  to  appeal  to  our  reason  as  the  pur- 
pose of  forming  such  an  elaborate  and  far- 
reaching  scheme.    In  only  one  view  that  we 
can  even  imagine  can  it  be  said  that  sub- 
stantial contemplated  benefits  to  the  mem- 
bers  of   the   combine  could  have   been   ex- 
pected, and  that  is  this:     Assuming  that 
the   reasonable   necessities   of   business   re- 
quired at  least  two  newspaper  mediums  for 
advertising  in  the  particular  field  in  ques- 
tion, the  advantages  of  the  Journal   Com- 
pany's paper  was  so  great  that  rather  than 
forego  the  use  thereof,  it  was  supposed  that 
advertisers,  in  considerable  numbers,  would 
pay  the   severe  penalty  prescribed  by   the 
agreement.     But  that,   so  far   as  anything 
goes  which  appears  in  the  complaint  or  the 
evidence,  has  little  or  nothing  to  rest  upon. 
So,  instead  of  looking  into  the  agreement  in 
vain  for  anything  reasonably  suggesting  an 
intent  to  harm  the  Journal  Company  in  its 
business,  we  have  great  difficulty  in  discov- 
ering any  other  intent,  and  are  not  able  to 
solve   that   difficulty  without  resorting j|^ 
conjecture.  ^ 
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It  follows  that  we  reach  the  conclusion 
that  the  complaint  adttiits  of  a  construction 
which  will  satisfy  the  statute,  and  also 
that  there  was  some  proof  that  the  defend- 
ants in  error  made  the  agreement  to  mali- 
ciously injure  the  Journal  Company  in  its 
business  as  charged.  We  are  next  to  con- 
aider  whether  it  was  such  an  injury  as  sat- 
isfies the  calls  of  the  statute.  Counsel  for 
defendants  in  error  say  it  was  not;  that  it 
was  only  an  ordinary  agreement  between  in- 
dependent persons  in  their  own  business,  to 
maintain  prices  at  a  particular  level  for 
the  promotion  of  their  legitimate  interests; 
that  such  a  combination  is  not  illegal  in  the 
sense  of  being  actionable  at  common  law; 
that  the  statute  does  not  change  that,  or,  if 
it  does,  that  it  is  unconstitutional. 

We  have  already  proceeded  beyond  some 
elements  of  the  above  somewhat  compound 
proposition,  but  those  parts  to  which  we 
have  already  adverted  were  so  exhaustively 
gone  over  by  the  able  counsel  who  argued 
the  case,  both  in  the  main  argument  and  on 
the  reargument  thereafter  accorded  for  that 
special  purpose,  that  we  will  give  some  fur- 
ther attention  in  this  connection  to  what 
has  already  been  referred  to  incidentally. 

Assuming,  for  the  moment,  that  the  agree- 
ment is  of  the  nature  contended  for,  as  in- 
dicated, and  that  the  statute  is  aimed  at 
such,  it  does  not  follow,  in  our  judgment, 
that  entering  into  it  was  not  a  criminal  of- 
fense. That  one  person,  acting  by  himself, 
or  many  in  combination,  nuiy,  in  the  legiti- 
mate pursuit  of  their  own  business,  injure 
the  business  of  a  rival,  even  to  the  extent 
of  impoverishing  him  and  driving  him  out 
of  the  field  of  industry  occupied  in  com- 
mon, leaving  him  remediless  for  his  misfor- 
tune in  the  absence  of  a  statute  to  the  con- 
trary, must  be  admitted.  National  and  state 
legislatures  have  dealt  with  that  subject  in 
many  instances,  in  recent  years,  and  uni- 
formly with  success  so  far  as  regards  con- 
stitutional limitations, — ^with  such  success, 
in  fact,  that  the  man  of  learning  must  be 
recognized  as  one  of  courage  who  will  at- 
tempt at  this  late  day  to  challenge  legisla- 
tive power  in  that  regard  on  constitutional 
grounds.  The  time  seems  past  for  that,  as 
regards  combinations  of  individual  inde- 
pendent interests,  designed  to  remain  inde- 
pendent for  most  purposes,  but  to  act  in 
combination  to  control  trade.  By  numerous 
decisions  of  the  highest  courts  in  this  coun- 
try, the  police  power  incident  to  sovereign- 
ty has  been  held  to  be  broad  enough  to  per- 
mit the  legislature  to  deal,  by  creating  civil 
or  criminal  liability,  or  both,  with  all  com- 
binations in  restraint  of  trade  which  are 
void  by  common-law  rules  on  grounds  of 
public  policy,  and,  within  reasonable  limits 
to  be  set  by  courts  in  the  light  of  consti- 
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tutional  safeguards,  to  say  that  thinfCB  are 
contrary  to  public  policy  not  so  before,  to 
legislate  against  them  and  to  enforce  the 
legislative  will  by  civil  or  criminal  liabil- 
ity, or  both, — within  the  broad  field  indi- 
cated, to  regulate  or  prohibit  any  combina- 
tion of  the  kind  we  are  talking  about, 
formed  for  the  purpose  of  restraining  trade 
or  disturbing  those  natural  business  condi- 
tions, where  every  individual  is  supposed  to 
be  free  to  contend  with  every  other  in  the 
regular  course  of  business.  We  are  speak- 
ing here  of  independent  interests  concert- 
ing together  for  the  purpose  mentioned.  That 
must  be  kept  in  mind.  These  questions 
have  been  so  firmly  settled  that  no  court 
will  now  venture  to  do  more  than  to  follow 
what  has  been  decided.  Contracts  that  op- 
erate merely  in  restraint  of  trade,  such  as  it 
is  contended  the  one  in  question  was,  even 
though  unreasonable,  were  not  actionable  at 
all  at  the  common  law.  They  were  void, 
merely.  The  courts  would  not  enforce  or 
give  effect  to  them.  But  new  conditions 
have  arisen  creating  new  dangers,  or  inten- 
sifying old  ones  that  were  once  considered 
so  trifling  as  to  pass  unnoticed,  calling  for 
new  restraints  and  new  remedies.  Who  can 
say  that  sovereign  power  has  been  so  sur- 
rendered as  to  be  left  incapable  of  dealing 
with  that  subject.  Right  or  wrong,  those 
dangers  have  been  considered  so  great,  and 
power  to  deal  with  them  so  ample,  that 
legislation  has  gone  to  the  length  we  have 
indicated,  making  combinations  to  stifle  in- 
dependent, individual  competition,  Ol^al 
and  actionable,  civilly  and  criminally,  all 
upon  the  broad  ground  that  legislative  au- 
thority exists  7n  the  administration  of  the 
police  power,  to  regulate  or  prohibit  those 
things  which  are  contrary  to  public  policy 
by  the  rules  of  the  common  law;  and  to  go 
further  and  determine,  in  the  li^t  of  new 
conditions,  what  is  detrimental  to  the  public 
welfare,  and  to  legislate  accordingly. 

On  what  has  been  said,  the  following  of 
many  authorities  that  might  be  cited  are  in 
point:  United  States  v.  Addyston  Pipe  d 
Steel  Co,  46  L.  R.  A.  122,  29  C.  C.  A.  141, 
54  U.  S.  App.  723,  85  Fed.  271;  United 
States  V.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep. 
540;  Qibbs  v.  MoNeeUy,  102  Fed.  594;  Nes- 
ter  V.  Continental  Bretcing  Co.  161  Pa.  473, 
24  L.  R.  A.  247,  29  Atl.  102;  People  v.  Shel- 
don, 139  N.  Y.  251,  23  L.  R.  A.  221,  34  N, 
£.  785;  Jackson  v.  Stanfieid,  137  Ind.  592, 
23  L.  R.  A.  588,  36  N.  E.  345,  37  N.  E.  14; 
People  ea  rel.  Morse  v.  Nussbaum,  32  Misc. 
1,  06  N.  Y.  Supp.  129;  Leonard  v.  Poole, 
114  N.  Y,  371,  4  L.  R.  A.  728,  21  N.  E. 
707;  People  v.  Milk  Exchange,  145  N.  Y. 
267,  27  L.  R.  A.  437,  39  N.  E.  1062;  Ford  • 
▼.    Chicago   Milk   Shippers'  Asso.    165    111. 


IMl. 


Statb  ex  rel.  Durnbb  ▼.  Huegin. 


748 


166,  27  L.  R.  A.  296,  39  N.  E.  651.  The 
number  of  cases  that  could  be  cited  on  this 
subject  is  so  great  that  no  attempt  has  been 
made  to  do  more  than  collect  here  a  few 
that  contain  pretty  full  discussions  thereof. 
A  study  of  them  reveals  the  fact  that  the 
power  of  public  opinion  in  favor  of  pre- 
venting combinations  to  stifle  individual 
freedom  in  business  and  the  sacrifice  of 
those  benefits  that  are  popularly  supposed 
to  flow  from  free  competition,  has  led  to  leg- 
islation in  most  of  the  states  of  the  Union, 
as  well  as  by  the  Federal  Congress,  and  that 
in  but  very  few  instances  has  such  an  enact- 
ment met  the  bar  of  the  constitution  of 
state  or  nation.  A  late  work  that  treats  of 
police  powers  sums  up  the  subject  here  un- 
der discussion  thus:  ''It  is  believed  that 
the  constitutionality  of  none  of  the  numer- 
ous anti-trust  statutes  has  been  success- 
fully questioned  on  the  ground  that  they  in- 
fringed the  personal  liberty  of  contract,  in 
punishing  civilly  or  criminally  the  en- 
trance into  a  contract  or  combination  in 
unreasonable  restraint  of  trade.  That  such 
contracts  and  agreements  are  void,  inde- 
pendently of  statute  and  at  the  common 
law, — so  far,  at  least,  as  to  justify  the 
courts  in  refusing  to  enforce  them  or  in  any 
other  way  to  give  the  parties  to  them  the 
aid  of  judicial  process  in  protecting  and  en- 
forcing the  rights  of  parties,  which  grow 
out  of  such  agreements — ^has  been  too  long 
the  settled  rule  of  law,  to  admit  of  any  se- 
rious question  now.  And  the  power  of  the 
state  to  declare  such  contracts  unlawful 
being  conceded,  it  is  completely  within  the 
discretion  of  the  legislature  to  determine 
whether  such  unlawful  contracts  and  com- 
binations shall  be  simply  ignored  by  the 
courts,  or  the  parties  to  them  be  subjected 
to  criminal  or  civil  liabilities."  1  Tiede- 
man.  State  k  Federal  Control  of  Persons  & 
Property,   %   112. 

Coming  back  to  the  question  of  whether 
the  malicious  injury  which  the  complaint 
charges  against  the  defendants  in  error  is 
sud&  an  injury  as  the  one  named  in  the 
statute,  it  seems  that  it  makes  little  dif- 
ference whether  we  view  the  statute  as 
merely  declaratory  of  the  common  law,  or 
as  in  the  line  of  the  numerous  state  stat- 
utes to  which  we  have  referred,  condemning 
combinations  in  restraint  of,  or  injurious 
to,  trade.  It  has  the  distinctive  element 
of  malice  which  satisfies  common-law  re- 
quirements of  a  malicious  combination  to 
injure,  which  is  actionable  for  civil  dam- 
ages and  punishable  as  a  criminal  offense 
by  common-law  rules,  as  we  shall  see  later. 
Much  confusion  is  created  in  cases  of  this 
kind  by  using  expressions  of  courts  made 
on  one  state  of  facts  or  as  regards  one  form  I 
of  action,  to  support  a  oonclusicm  in  a  case 
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involving  a  different  principle.  A  large 
number  of  cases  are  cited  to  our  attention 
where  it  is  said  that,  if  an  act  committed 
by  one  is  not  actionable,  it  is  not  where 
committed  by  many  acting  in  concert.  The 
fallacy  of  that,  as  applied  to  conspiracy  in 
its  criminal  aspect,  where  there  is  the  dis- 
tinct and  substantive  wrong  of  intent  to  in- 
jure, was  sufficiently  treated  by  this  court 
in  Martens  v.  Reilly,  109  Wis.  464,  84  N.  W. 
840.  Counsel  for  defendants  in  error,  how- 
ever, insist  upon  that  doctrine  in  this  case, 
citing  many  civil  cases  where  it  has  some 
application,  damages  being  the  gist  of  the 
action,  among  which  are  three  late  English 
cases  that  deserve  careful  consideration.  If 
the  doctrine  of  those  cases,  as  settled  in  the 
last  of  them,  is  to  prevail,  we  must  all  re- 
vise our  notions  of  the  law  of  conspiracy, 
and  the  books  must  be  rewritten.  The  fol- 
lowing are  the  cases  referred  to:  Mogul  8, 
8.  Co,  V.  McGregor,  L.  R.  23  Q.  B.  Div.  598, 
decided  in  House  of  Lords  and  reported  in 
[1892]  A.  C.  25;  and  Huttley  v.  8immon8 
[1898]  1  Q.  B.  181.  The  first  case  involved 
a  combination  to  monopolize  trade  at  the 
expense  of  plaintiff,  but  no  element  of  mal- 
ice was  found.  The  aetion  was  to  recover 
damages.  In  that  situation  it  was  true 
that  the  defendants  were  not  liable  in  com- 
bination if  one  of  them  would  not  have  been 
had  he  acted  alone.  The  interesting  feature 
of  that  case  is  absence  of  malice.  When 
first  decided  all  the  learned  judges  who 
wrote  upon  the  question  reached  the  con- 
clusion on  which  the  judgment  of  the  court 
was  entered,  upon  the  theory  that  no  specif- 
ic intent  on  the  part  of  the  defendants  to 
injure  the  plamtiff  wrongfully,  no  malice, 
was  disclosed  by  the  testimony.  Bowen,  L. 
J.,  said:  "Certain  kinds  of  conduct  not 
criminal  in  any  one  individual  may  become 
criminal  if  done  by  combination  among  sev- 
eral." "A  combination  may  make  oppress- 
ive or  dangerous  that  which,  if  it  pro- 
ceeded only  from  a  single  person,  would 
be  otherwise,  and  the  very  fact  ot  the  com- 
bination may  show  that  the  object  is  sim- 
ply to  do  harm,  and  not  to  exercise  one's 
own  just  rights."  Fry,  L.  J.,  said:  "I 
.  .  .  lay  out  of  consideration  this  case  of 
competition  used  as  a  mere  engine  of  malice, 
even  where  I  do  not  in  terms  repeat  the  ex- 
ception." Lord  Hannen  said:  "I  know  of 
no  restriction  imposed  by  law  on  competition 
by  one  trader  with  another,  with  the  sole 
object  of  benefiting  himself.  I  consider 
that  a  different  case  would  have  arisen  if 
the  evidence  had  shown  that  the  object  of 
the  defendants  was  a  malicious  one,  name- 
ly, to  injure  plaintiffs,  whether  they,  the  de- 
fendants, should  be  benefited  or  not."  The 
Mogul  8,  8,  Co,  Case,  as  appears  from  the 
opinions  rendered  in  both  courts,  is  full  of 
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expressionB  showing  that  it  was  not  sup- 
posed then  that  an  act,  not  actionable  if 
perpetrated  by  one,  could  not  be  made  so 
when  perpetrated  by  several  in  combination, 
,or  that  liberty  to  form  business  combina- 
tions to  promote  the  business  of  the  mem- 
bers thereof  in  the  free  course  of  trade  ap- 
plied to  combinations  of  traders  in  the  same 
calling  to  maliciously  injure  a  rival.  The 
free  course  of  trade  that  one,  or  a  num- 
ber in  combination,  may  legitimately  enjoy, 
does  not  include  the  right  to  maliciously  in- 
jure another  in  his  free  course  of  trade.  Such 
is  the  decision  in  the  Mogul  8.  8,  Co,  Case 
on  its  face.  We  should  say  that  must  have 
been  the  view  of  the  learned  men  who  pro- 
nounced the  opinions  in  that  case,  if  it  were 
not  for  what  followed  in  the  subsequent 
case,  because  it  is  in  harm<xiy  with  many 
decisions  cited  and  approved  in  the  opin- 
ions, a  good  instance  being  Gregory  v. 
Brunswick,  6  Mann.  &  G.  205,  where  it  was 
held  that  preconcerted  hissing  of  an  actor 
for  the  purpose  of  injuring  him  in  his  pro- 
fession was  actionable.  That  and  many  oth- 
er cases  decided  on  the  same  principle  were 
approved.  If  we  say  that  such  principle  had 
prevailed  in  the  English  courts  for  two  cen- 
turies prior  to  the  Mogul  8.  8,  Co.  Case, 
we  are  supported  by  the  lord  chancellor  in 
Allen  V.  Flood  [1898]  A.  C.  1.  There  the 
element  of  conspiracy  was  absent,  but  the 
element  of  malice  was  present.  The  major- 
ity of  the  court  there,  contrary  to  what 
was  said,  inferentially  at  least,  and  what 
all  of  the  judges  were  so  careful  to  say  as 
to  indicate  that  it  was  the  turning  point  in 
their  minds,  in  the  Mogul  8,  8.  Co.  Case, 
decided  that  malice  in  and  of  itself  could 
not  render  that  a  ground  for  civil  liability 
which  without  it  would  be  lawful.  The  rea- 
soning to  support  that  and  the  decision,  at 
least  as  applied  to  a  conspiracy  with  mal- 
ice, is  out  of  harmony  with  right  and  jus- 
tice, and  out  of  harmony  with  a  multitude 
of  cases  that  had  been  theretofore  decided 
by  English  courts,  and  the  teachings  of  those 
who  had  built  and  filled  the  storehouses  of 
learning  from  which  all  draw,  outside  of  le- 
gal opinions.  How  can  it  be  harmonized 
with  Gregory  v.  Brunswick,  where  the  con- 
spirators were  held  liable  because  of  their 
malicious  purpose;  and  Clifford  v.  Brandon, 
2  Campb.  3&8,  a  similar  case;  or  Garret  v. 
Taylor,  Cro.  Jac.  667,  where  malicious  im- 
peding of  workmen  was  held  actionable, — 
the  authority  of  which,  up  to  Allen  v.  Flood, 
had  never  been  questioned.  Those  simple 
cases  contain  all  the  principles  which  gov- 
ern this  case,  on  the  particular  question 
under  discussion. 

The  decision  in  Allen  v.  Flood  was  not 
reached  by  any  great  weight  in  number. 
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Lord  Watson,  who  delivered  the  main  opin- 
ion in  favor  of  it,  confessed  that  the  rule 
established  was  new  in  English  law.     The 
lord    chancellor   labored   with   great   vigor 
to  stem  the  tide  of  what  he  considered  would 
amount  to  a  judicial  destruction  of  a  ^s- 
tem  of  law,  on  an  important  subject,  which 
was  as  old  as  the  common  law.     He  said 
that  the   decision   overruled   the   views  of 
the  most  distinguished  judges  of  England 
who  had  spoken  on  the  subject  for  two  hun- 
dred years;  that  it  was  a  departure  from 
the  principle  that  had  theretofore  guided 
the  courts  in  the  preservation  of  individ- 
ual liberty.    He  cited  numerous  expressions 
of  the  character  of  those  which  we  have 
quoted  from  the  opinions  of  the  judges  in 
the  Mogul  8,  8.  Co,  Case,  and  said  that,  "if 
the  elements,  which  each  noble  lord  in  torn 
pointed  out  did  not  exist  in  that  case,  had 
in   fact   existed,   the   decision   would  have 
been  the   other  way."     Lord   Morris  said 
that    the    decision    overturned    "the   over- 
whelming judicial  opinion  of  England."  In 
that  situation  one  can  discover  very  little 
in   the   case   to   warrant   adopting  it  and 
extending  the  principle  thereof  to  a  com- 
bination to  maliciously  injure. 

After  AUen  v.  Flood,  it  was  but  a  step  to 
reach  Hultley  v.  8immons  [1898]  1  Q.  B. 
181.  The  conclusion  there  was  in  harmony 
with  what  Lord  Halsbury  evidently  antiei- 
pated  would  be  the  final  outcome  of  the  rule 
he  so  vigorously  dissented  from.  The  couit 
held,  combining  the  doctrine  of  the  Mogul 
8,  8,  Co,  Case  and  that  of  AUen  v.  Flood, 
that  a  conspiracy  with  malice,  to  do  an 
act,  gives  a  right  of  acti<xi  only  when  the 
act  agreed  upon  to  be  done,  and  in  fact 
done,  would  have  been,  without  preconcert, 
actionable  as  a  civil  injury;  because  an  act 
lawful  without  malice  is  not  made  unlawful 
by  the  addition  of  the  element  of  malice. 

While  it  is  true  that  the  doctrine  of  the 
cases  referred  to,  even  up  to  the  final  con- 
clusion in  Huitley  v.  8immons,  has  to  some 
detent  influenced  the  judicial  policy  of  this 
country,  it  is  safe  to  say  that  the  teachings 
thereof  have  not,  up  to  this  time,  been 
adopted  here  in  any  material  degree.  In 
courts  where  "it  has  been  partially  adopted 
there  have  often  been  most  vigorous  dis- 
sents, as,  for  example,  Passaic  Print  Work» 
V.  Ely  d  W.  Dry-Goods  Co,  44  C.  C.  A.  426, 
105  Fed.  163.  Mr.  Eddy,  in  his  work  on 
Combinations,  published  the  present  year, 
after  a  very  careful  review  of  all  of  those 
cases,  said,  speaking  of  Euttley  v.  Sim- 
mons: ''If  this  decision  be  sound,  there  is 
little  indeed  to  the  law  of  civil  conspiracy. 
The  conclusion  reached  is  logically  correct 
if  the  premises  be  admitted.  If  the  proposi- 
tion is  sound  that  a  conspiracy  to  do  cer- 
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tain  acts  gires  a  right  of  action  only  where 
the  actA  agreed  to  he  done,  and  in  fact 
done,  wonld  have  involved  a  civil  injury  to 
the  plaintiff  regardless  of  any  confeder- 
ation, then  the  combination  is  entirely  im- 
material, and  the  entire  law  of  civil  con- 
spiracy is  a  superfluous  discussion.  .  .  . 
But,  notwithstanding  the  decision  in  Hutt- 
ley  v.  8imm<m»,  we  believe  the  law  for  Eng- 
land, and  certainly  for  the  United  States,  to 
be  well  settled  to  the  effect  that  parties 
to  a  conspiracy  may  be*  liable  for  damages 
occaaioned  by  acts  which,  if  done  by  indi- 
viduals severally,  would  not  give  rise  to  a 
cause  of  action."  $  503.  In  order  to  well 
understand  that  characterization,  one  must 
know  that,  after  a  review  of  numerous  cas- 
es, the  author  deduced  the  conclusion  that 
the  element  of  malice,  the  intent  to  injure 
on  the  part  of  several' acting  in  combination, 
will  make  that  actionable  that  would  not 
otherwise  be  so. 

This  court  has  often  held  that  an  executed 
conspiracy  to  inflict  a  malicious  injury  is 
actionable.  To  hold  otherwise  now  and  fol- 
low HuttUy  V.  Simmons,  would  be  to  over- 
rule those  cases.  Bratt  v.  Stoift,  99  Wis. 
579,  75  N.  W.  411;  Milijoaukee  Masons'  d 
Builders*  Asso,  v.  Nifzerotcskiy  95  Wis.  129, 
87  L.  R.  A.  127,  70  N.  W.  166;  Oaizow  v. 
Buening,  106  W^is.  1,  49  L.  R.  A.  475,  81  N. 
W.  1003.  The  great  weight  of  authority, 
almost  all  authority,  is  to  the  same  effect. 
We  give  a  few  citations.  1  Hawk.  P.  C.  72, 
I  2;  State  v.  Stewart,  59  Vt.  273,  69  Am. 
Rep.  710,  9  Atl.  559;  Carew  v.  Rutherford, 
106  Mass.  14,  8  Am.  Rep.  287 ;  Ertz  v.  Prod- 
uce Exchange,  79  Minn.  140,  48  L.  R.  A. 
90,  81  N.  W.  737;  State  v.  Buchanan, 
6  Harr.  k  J.  317,  9  Am.  Dec.  634;  Com,  v. 
Waterma/n,  122  Mass.  57;  Farmers'  Loan 
d  T.  Co.  V.  yorthem  P.  R,  Co.  25  L.  R.  A. 
414,  note,  4  Inters.  Com.  Rep.  744,  note, 
30  Fed.  803;  State  v.  Norton,  23  N.  J.  L. 
33;  State  v.  Glidden,  56  Conn.  46,  8  Atl. 
S90;  Sherry  v.  Perkins,  147  Mass.  212,  17 
N.  E.  307;  Smith  v.  People,  25  111.  17,  76 
Am.  Dec.  780;  Re  Crump,  84  Va.  927,  6  S.  E. 
820;  Doremus  v.  Hennessy,  176  III.  608,  43 
L.  R.  A.  797,  62  N.  E.  924,  54  N.  E.  524. 

In  the  last  case  above  cited,  Phillips,  J., 
speaking  for  the  court,  summed  up  the 
subject  under  discussion  thus:  "Lawful 
competition  that  may  injure  the  business  of 
another,  even  though  successfully  directed  to 
driving  that  other  out  of  business,  is  not  ac- 
tionable. Nor  would  competition  of  one 
set  of  men  against  another  set,  carried  on 
for  the  purpose  of  gain,  even  to  the  ex- 
tent of  intending  to  drive  from  business  that 
other  set  and  actually  accomplishing  that 
result,  be  actionable  unless  there  was  actual 
malice.  Malice,  as  here  used,  does  not 
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merely  mean  an  intent  to  harm,  but  means 
an  intent  to  do  a  wrongful  harm  and  injury. 
An  intent  to  do  a  wrongful  harm  and  in- 
jury is  unlawful,  and  if  a  wrongful  act  ia 
done  to  the  detriment  of  the  right  of  an- 
other, it  is  malicious ;  and  an  act  malicious- 
ly done,  with  the  intent  and  purpose  of  in- 
juring another,  is  not  lawful  competition." 
That  expresses  the  common-law  doctrine  and 
the  one  that  prevails  here.  How  contrary 
it  is  to  Buttley  v.  Simmons  appears  with- 
out a  suggestion. 

The  late  English  doctrine  seems  not  to  be 
one  of  those  changes  which  come  from  mere 
development;  it  is  a  revolution.  The  pres- 
sure of  desire  for  freedom  to  combine  to 
monopolize  trade  and  render  combinations 
successful  by  the  malicious  destruction  of 
the  business  of  competitors  is  not  liable  to 
find  favor  with  the  courts  in  this  country, 
especially  at  a  time  when  public  opinion  to 
the  contrary  is  so  strong  that  much  of  the 
time  of  legislatures  is  occupied  in  inventing 
new  methods  of  preventing  combinations 
which  are  perfectly  lawful  by  rules  of  the 
common  law.  The  ideas  pressed  upon  the 
attention  of  the  court  in  this  case  have  been 
pressed  upon  every  court  in  the  land  where 
opportunity  therefor  has  been  presented 
since  the  decision  in  the  Mogul  S,  S.  Co. 
Case.  So  far  as  then  developed  they  were 
presented  in  Farmers*  Loan  d  T.  Co,  v. 
Northern  P.  R.  Co.  25  L.  R.  A.  414,  note, 
4  Inters.  Com.  Rep.  744,  note,  60  Fed.  803, 
and  rejected,  the  learned  circuit  judge  who 
wrote  the  opinion  quoting  with  approval 
from  Com.  ex  rel.  Chew  v.  Carlisle,  Brightly 
(Pa.)  36,  the  following:  "It  will  there- 
fore be  perceived  that  the  motive  for  com- 
bining, or,  what  is  the  same  thing,  the  na- 
ture of  the  object  to  be  attained  as  a  con- 
sequence of  the  lawful  act,  is,  in  this  class 
of  cases,  the  discriminating  circumstance. 
Where  the  act  is  lawful  for  an  individual, 
it  can  be  the  subject  of  a  conspiracy  when 
done  in  concert  only  where  there  is  a 
direct  intention  that  injury  shall  result 
from  it,  or  where  the  object  is  to  benefit  the 
conspirators  to  the  prejudice  of  the  public 
or  the  oppression  of  individuals,  and  where 
such  prejudice  or  oppression  is  the  natural 
and  necessary  consequence." 

Frequent  recurrence  to  the  fundamental 
principles  of  actionable  conspiracy  is  es- 
sential to  keep  from  ingrafting  upon  a  ju- 
dicial system  something  which  is  entirely 
new,  to  meet  the  desires  of  those  who  arro- 
gate to  themselves  the  right,  not  only  to 
monopolize  trade  or  effort  in  some  particu- 
lar field,  but,  under  the  guise  of  fair  trade, 
to  control  or  destroy  the  business  of  com- 
petitors without  any  expectation  of  prolHlp 
to    themselves, — ^to    wrongfully    harm    su^ 
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competitors  merely  because  they  insist  up- 
on individual  right  to  conduct  individual 
business  in  one's  own  way.  A  combination 
with  the  malicious  purpose  indicated  is  an 
actionable  wrong.  Had  it  not  been  for  i 
4568,  Rev.  Stat.  1898,  adding  to  the  com- 
mon-law essentials  of  an  indictable  conspir- 
acy the  necessity  for  an  overt  act,  i  4466a 
would  have  been  unnecessary  to  enable  the 
court  to  punish,  criminally,  such  wrongs. 
That  is  a  mere  declaration  of  the  common 
law.  It  operates  as  a  repeal,  by  implication, 
of  S  4568  so  far  as  otherwise  a  specific  overt 
act  would  be  required  to  render  a  malicious 
conspiracy,  to  injure  the  trade,  business, 
reputation,  or  profession  of  another,  an  of- 
fense. The  old  doctrine,  with  its  ancient 
meaning,  should  be  referred  to  in  construing 
§  4466a.  An  actionable  conspiracy  is  a 
combination  of  two  or  more  persons  for  the 
purpose  of  accomplishing  a  criminal  or  un- 
lawful object  by  criminal  or  unlawful 
means  or  a  lawful  object  by  criminal  or  un- 
lawful means.  One  may,  through  purely 
malicious  motives,  attract  to  himself 
another's  customers  and  the  injury  be 
so  slight  in  contemplation  of  law  that 
De  tninimis  non  curat  lex  applies;  but 
when  he  unites  others  with  him  to  ma- 
liciously injure  the  business  of  another 
for  the  mere  gratification,  in  whole  or 
in  part,  of  a  desire  to  inflict  such 
injury,  the  condition  of  there  being  the  com- 
bined force  of  many  directed  towards  an- 
other, characterized  by  the  element  of  mal- 
ice, renders  the  act  of  combining  for  the 
particular  purpose  unlawful  and  a  substan- 
tive offense,  in  the  absence  of  a  statute  re- 
quiring some  additional  element.  As  said, 
in  effect,  in  Farmers*  Loan  d  T.  Co.  v. 
Northern  P,  R,  Co.  25  L.  R.  A.  414,  note,  4 
Inters.  Com.  Rep.  744,  note,  60  Fed.  803, 
the  union  of  individual  forces  by  agreement, 
to  accomplish  the  injury  gives  to  such  agree- 
ment the  character  of  a  purpose  to  reach 
the  end  in  view  by  violence,  and  the  accom- 
plishment thereof  the  character  of  a  pur- 
pose effected  by  violence.  The  law  never 
has,  and  probably  never  will,  leave  an  in- 
dividual, or  class  of  individuals,  remediless 
against  such  a  wrong. 

This  opinion  has  been  carried  to  great 
length.  The  justification  therefor,  if  there 
is  any,  lies  in  the  importance  of  the  case 
and  the  numerous  questions  pres^ted  for 
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decision.  All  of  such  questions,  as  regardi 
the  character  of  the  wrong  complained  of, 
from  the  standpoint  of  counsel  for  defend- 
ants in  error,  have  their  best  support  in  the 
three  En^ish  cases  to  which  we  have  partic- 
ularly referred.  A  full  discussion  of  them, 
as  it  seems,  leaves  little  more  that  need 
be  said.  As  indicated  at  the  eommenee- 
ment,  a  long  opinion  was  unavoidable  if 
reference  was  to  be  made,  even  briefly,  to  the 
many  points  presented  in  the  volumiooiu 
briefs  of  counsel.  As  it  is,  there  are  some 
to  which  we  have  referred  only  briefly, 
though  it  is  believed  that  all  have  been  cov- 
ered in  principle.  Our  conclusion  is  this: 
The  term  "malicious  injury,"  as  used  in  the 
statute,  is  synonymous  with  that  term  At 
the  common  law;  it  refers  to  the  inflicticm 
of  a  wrongful  injury  intentionally;  such  a 
wrong  is  actionable  even  though  the  same 
purpose,  if  formed  and  executed  by  an  indi- 
vidual, would  not,  in  contemplation  of  law, 
be  considered  sufficiently  serious  to  call  su^ 
cessfully  for  legal  redress.  There  is  noth- 
ing in  this  militating  at  all  against  the 
right  of  individuals  to  combine  and  asso- 
ciate together  for  the  purpose  of  promotr 
ing  their  individual  welfare  in  any  legiti- 
Doate  way.  It  strikes  only  at  the  asser- 
tion of  a  right  of  combining  to  resort  to  the 
use,  as  a  simple  power,  of  the  individual 
abilities  and  resources  of  two  or  more  to 
wrongfully  accomplish  harm  to  another  in 
the  line  of  those  things  mentioned  in  the 
statute.  It  is  in  harmony  with  the  do^ 
trine,  so  definitely  stated  by  Barcm  Bram- 
well  in  Reg.  v.  Druitt,  10  Cox,  C.  C.  593. 
that  it  has  often  been  quoted  by  courts  and 
text- writers  and  nowhere  rejected:  'The 
liberty  of  a  man's  mind  and  will  to  say  how 
he  should  bestow  himself  and  his  means,  his 
talents  and  his  industry,  was  as  much  a 
subject  of  the  law's  protection  as  was  that 
of  his  body;"  and  "if  any  set  of  men  agree 
among  themselves  to  coerce  that  liberty  of 
mind  and  thought  by  compulsion  and  re- 
straint, they  are  guilty  of  a  criminal  of- 
fense." 

The  order 8  of  the  Cirouit  Court  disekarg- 
ing  the  defendants  in  error  are  severaUy  re- 
oersed,  and  the  cause  is  remanded  with  di- 
rections to  remand  them  to  the  sheriff  of 
Milwaukee  County. 

Dodse*  J.»  took  no  part. 
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Maitie  CRISMAN  et  al. 

V, 

SHREVEPORT    BELT    RAILWAY    COM- 
PANY et  al,  ApptB. 

(110  La.  640.) 

^1.  It  is  mesllffeMce  on  the  part  of  am 
dectrle  railway  compajir  wbose  line 
traverBes  a  city  to  bave  one  of  Its  care  In 
the  charge  of  a  young  man  only  eighteen 
yean  old,  whose  experience  In  the  handling 
of  an  electric  car  dates  only  twenty  days 
back. 

8.  Kor  the  shorteomiiiss  of  s«eh  a  mo- 
^orasan,  in  a  case  where  the  death  of  a  hu- 
man being  has  ensued,  the  car  company  will 
be  held  to  the  strictest  accountability;  and 
doubt  as  to  whether  the  life  of  the  deceased 
might  not  have  been  spared  had  the  car  been 
in  the  hands  of  a  more  experienced  and  more 
competent  motorman  will  be  construed 
against  the  car  company. 

8.  The  sitaatioii  hairims  been  that 
the  mtr^et  "wwm  one  thoroashfare,  with 
continuous  pavement  from  curb  to  curb,  the 
car  track  being  in  the  center,  the  rails  laid 
flush  with  the  surface,  and  nothing  setting 
them  off  from  the  rest  of  the  street,  and  that, 
as  the  car  ran,  the  deceased  was  riding  on 
horseback  somewhat  ahead  of  the  car,  close 
enough  to  the  track  for  his  proximity  to  chal- 
lenge attention  (not  so  close,  however,  as  to 
be  within  the  line  of  danger),  and  that  the 
car  was  gaining  upon  him,  and  that  the 
street  was  somewhat  crowded, — Held,  first, 
it  was  not  negligence  under  the  circumstances 
not  to  have  checked  the  speed  of  the  car  be- 
fore the  actual  emergency  had  arisen  ;  second- 
ly, it  was  Incumbent  on  the  motorman,  under 
the  circumstances,  to  prepare  for  emer- 
gencies by  turning  off  his  current  and  wind- 
ing the  slack  out  of  his  brake,  and  the  fail- 
ure to  do  the  latter  was  negligence. 

4.  From  the  fact  that  the  car  ^vas  not 
■topped  within  the  space  within  which  it 
was  possible  to  stop  it,  there  arises  an  in- 
ference that  the  motorman  was  not  as  prompt 
or  as  energetic  as  it  was  possible  for  a  motor- 
man  to  be,  and  this  inference  overcomes  the 
statement  of  witnesses  that  the  motorman 
did  all  that  was  possible  to  stop  the  car. 

{HicholU,  Oh,  J„  and  Monroe,  J,,  dissent.) 

(December  15,  1002.) 

APPEAL  by  defendants  from  a  judgment 
of  the  First  Judicial  District  Court  for 
the  Parish  of  Caddo  in  favor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for 

•Headnotes  by  Pbovostt,  J. 


Note. — As  to  liability  for  injuries  by  street- 
car collisions  with  vehicles  or  horses,  see  also 
Hicks  V.  Citizens'  B.  Co.  25  L.  R.  A.  508,  and 
note;  Baltimore  Consol.  R.  Co.  v.  Pierce,  45  L. 
L.  R.  A.  527 ;  and  Rider  v.  Syracuse  Rapid 
Transit  R.  Co.  58  L.  R.  A.  125. 
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the  alleged  negligent  killing  of  plainUffs' 
intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  William  HenrT*  Wise  and  Ed- 
ward BoTorlj  Heradon  for  appellants. 

Messrs,  Holbert  ft  Barrett,  for  appel- 
lees: 

A  defense  based  upon  oontributorj  negli- 
gence will  not  avail  if,  by  reasonable  care  on 
the  part  of  the  motorman  in  charge*  of  the 
car,  the  accident  could  have  been  avoided. 

Ellis  V.  Lynn  d  B.  R,  Co.  160  Mass.  341, 
35  N.  E.  1127;  Philadelphia  Traction  Co,  v. 
Lightcap,  10  C.  C.  A.  46,  17  U.  S.  App.  606, 
61  Fed.  762,  60  Fed.  212;  Benjamin  v.  Holy- 
oke  Street  R.  Co.  160  Mass.  3,  35  N.  E.  95; 
Heam  v.  St.  Charles  Street  R.  Co.  34  La. 
Ann.  163;  McChiire  v.  Vickshurg,  S,  d  P.  R. 
Co,  46  La.  Ann.  1543,  16  So.  457 ;  VeUon  v. 
Crescent  City  R.  Co,  40  La.  Ann.  491,  21  So. 
635 ;  Barnes  v.  Shreveport  City  R,  Co.  47  La. 
Ann.  1219,  17  So.  782;  Kramer  v.  New  Or- 
leans City  d  L,  R.  Co,  51  La.  Ann.  1689,  26 
So.  411;  Inland  d  Seaboard  Coasting  Co.  v. 
ToUon,  139  U.  S.  551,  35  L.  ed.  270,  11  Sup. 
CU  Rep.  663;  Oratid  Trunk  R,  Co.  v.  Ives, 
144  U.  S.  420,  36  L.  ed.  490,  12  Sup.  Ct.  Rep. 
679;  Pickett  v.  Wilmington  d  W.  R.  Co.  117 
N.  C.  616,  30  L.  R.  A.  257,  23  S.  E.  264; 
Clark  V.  Wilmington  d  W.  R,  Co.  109  N.  C. 
430,  14  L.  R.  A.  749,  14  S.  E.  43;  Saulter  v. 
New  York  d  W,  S.  S,  Co.  88  N.  C.  123,  43 
Am.  Rep.  736;  1  Shearm.  &  Redf.  Neg.  5th 
ed.  9  99,  p.  165;  Thompson  v.  Salt  Lake 
Rapid  Transit  Co.  18  Utah,  281,  40  L.  R.  A. 
172,  52  Pac.  92. 

ProTosty,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  companies  operate  the 
street  electric  railway  system  of  the  city  of 
Shreveport.  James  P.  Crisman  was  run 
over  and  killed  by  one  of  their  cars,  and  his 
widow  and  the  tutor  of  his  minor  son  bring 
this  suit  in  damages  for  his  death  and  for 
the  suiferings  he  imderwent. 

The  circumstances  of  the  accident  are 
these:  The  deceased  was  on  horseback,  go- 
ing in  the  same  direction  as  the  fatal  car,  to 
the  right  of  the  motorman,  not  so  close  to 
the  track  as  to  be  within  the  line  of  dan- 
ger, but  close  enough  to  induce  the  motorman 
to  sound  the  gong  in  order  to  warn  him  of 
the  approach  of  the  car.  How  far  he  was 
ahead  of  the  car  when  attention  was  first 
attracted  to  their  juxtaposition  is  variously 
estimated  by  the  witnesses,  some  placing  him 
parallel,  and  some  90  feet  ahead.  From  the 
evidence  as  a  whole,  we  gather  that  he  was 
ahead  of  the  car,  and  that  it  was  gaining 
upon  him.    When  he  had  reached  a  point  2$lC 
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lW«t  ttom  the  line  that  would  be  formed  by 
jHTojeotiiig  aoross  the  path  of  the  car  the  near 
■idewulk  of  the  cross-street  ahead,  which  was 
Murphy  street,  his  horse,  by  a  sudden  move- 
ment to  the  left,  went  upon  the  track  10  to 
16  feet  ahead  of  the  car,  and  the  car,  despite 
the  efforts  of  the  motorman  to  stop  it,  ran 
upon  him. 

He  was  thrown  upward,  and  he  fell  to  the 
side  of  the  car,  fracturing  his  skull  in  the 
fall.  Also  one  of  his  legs  was  run  over  by 
the  car.  The  horse  was  thrown  to  the  ground, 
the  front  platform  of  the  car  passed  over 
him,  and  the  front  truck  pushed  him  along 
the  ground  until  the  car  came  to  a  stop. 
When  the  car  was  backed  from  over  him 
he  rose  and  walked  off,  not  seriously  In- 
jured. Crisman  himself  was  found  to  be  un- 
conscious. He  died  about  four  hours  after- 
wards, without  having  regained  conscious- 
ness. 

Plaintiffs  allege  negligence  on  the  part  of 
the  defendant  companies  in  the  following  re- 
spects :  ( 1 )  That  in  approaching  the  Mur- 
phy street  crossing,  where  the  accident  oc- 
curred, the  motorman  should  have  had,  and 
did  not  have,  his  car  under  control,  current 
off,  and  slack  out  of  his  brake,  ready  for  any 
emergency.  (2)  That  the  speed  of  the  car 
was  excessive.  (3)  That  the  motorman  was 
not  competent.  (4)  That  he  did  not  see 
Crisman  in  time  to  stop  the  car.  (5)  That 
the  car  was  not  properly  equipped  with  fend- 
ers and  safeguards. 

Defendants  plead  the  general  denial,  and 
specially  that  Crisman  was  intoxicated,  and 
by  his  gross  carelessness  and  negligence  con- 
tributed to  the  accident. 

The  theory  that  Crisman  was  under  the 
influence  of  liquor,  and  was  racing  with  the 
car,  and  tried,  with  the  foolhardiness  of  a 
drunken  man,  to  cut  across  the  path  of  the 
car,  fails  in  the  presence  of  the  clear  dis- 
proof of  the  drunkenness.  Nor  is  his  getting 
in  the  pathway  of  the  car  chargeable  as  neg- 
ligence. The  car  tracks  on  Texas  avenue, 
where  the  accident  occurred,  are  not  set 
apart  from  the  rest  of  the  street;  in  fact, 
nothing  marks  the  pathway  of  the  cars  ex- 
cept the  rails  laid  flush  with  the  surface; 
the  street  is  one  thoroughfare,  with  pave- 
ment continuous  from  curb  to  curb,  saving 
the  double  car  tracks  in  the  oenter  flush 
with  the  surface.  The  street  was  as  free  to 
Crisman  as  to  the  car,  apart  from  his  ob- 
ligaticm  to  yield  the  road  to  the  mechanical- 
ly propelled  and  more  ponderous  and  un- 
wieldy public  vehicle.  His  riding  near  the 
track  was  not  negligence,  so  long  as  he  kept 
without  the  line  of  danger. 

What  caused  him  to  deviate  is  not  clear, 
but  we  have  no  sufficient  reason  to  believe 
that  he  volimtarily  put  himself  across  the 
path  of  the  car.  We  think  that  the  most 
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plausible  theory,  the  one  that  will  come  near- 
est to  reconciling  the  widely  varying  state- 
ments of  the  witnesses,  is  that  a  buggy  with 
a  lady  in  it  coming  towards  him  caused  him 
to  deviate  towards  the  track,  and  that  the 
motorman  seeing  him  do  so  sounded  the 
gong  violently,  and  that  at  this  the  bone 
became  frightened  and  unmanageable,  and 
went  upon  the  track,  and  could  not  be  in- 
duced to  get  off  in  time  to  avoid  the  col- 
lision. The  witnesses  pretty  well  agree  that 
at  the  moment  of  the  collision  the  horse  was 
unmanageable  and  would  not  get  out  of  the 
pathway  of  the  car,  despite  the  efforts  of 
the  rider  with  heels  and  arms  to  urge  him  to 
do  so. 

Coming  to  the  discussion  of  the  alleged 
n^ligence  of  the  defendants,  we  put  aside 
at  once  the  allegations  respecting  the  loeut 
in  quo,  the  speed  of  the  car,  the  inattention 
of  the  motorman,  and  the  absence  of  a  fender. 

Except  the  statement  of  the  motorman 
that  "the  street  was  somewhat  crowded  at 
the  time,"  we  find  nothing  going  to  show 
anything  special  about  the  intersection  of 
Texas  avenue  and  Murphy  street  why  Uie 
speed  of  the  cars  should  be  checked  tha% 
any  more  than  at  any  other  crossing  in  the 
built-up  portion  of  the  city. 

The  car  was  not  being  rim  at  negligent 
speed.  The  current  had  been  turned  off  180 
feet  back  in  passing  another  car  going  in 
the  opposite  direction  on  the  other  trade 
alongside  to  the  left  of  the  motorman,  and 
had  not  been  returned;  and  the  grade  waa 
ascending  at  the  rate  of  1  1-7  feet  per  100 
feet  What  was  the  actual  speed  cannot  be 
arrived  at  from  the  statements  of  the  wtt^ 
nesses,  which  vary  from  3  to  26  nules. 
Adopting  the  statement  of  the  witness  Levin- 
son,  based  on  an  experiment  made  for  the 
purpose  of  forming  an  estimate,  the  speed 
was  about  8  miles  an  hour.  We  will  say, 
however,  that  this  witness  is  the  superin- 
tendent of  the  defendant  companies,  and  is 
evidently  strongly  enlisted  on  the  side  of 
the  defendants,  and  that  we  adopt  his  state- 
ment simply  for  the  want  of  anything  more 
reliable  to  go  by. 

The  evidence  shows  conclusively  that  the 
motorman  was  attentive,  that  he  sounded 
the  gong  as  a  warning  to  Crisman  riding 
alongside  of  the  track,  and  that  he  sounded 
the  gong  promptly  and  violently  as  soon  as 
Crisman  deviated  towards  the  track. 

The  evidence  shows  also  that  the  ordinary 
fender  has  been  foimd  to  do  more  harm  than 
good,  and  is  being  discarded,  and  that  there 
is  being  adopted  in  its  place  a  contrivance 
such  as  the  car  in  question  was  provided 
with,  or  something  approximately  like  it 

Coming  to  the  incompetency  of  the  motor- 
man,  we  find  that  he  was  a  young  man 
eighteen  years  and  one  month  old,  5  feet 
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8  inches  tall,  and  weighing  between  125  and 
130  pounds,  who  twenty  days  before  had  en- 
tered the  service  of  the  defendants — a  raw 
hand;  that  after  the  accident  he  went  into 
the  car  and  sat  down,  unnerved,  so  that  the 
conductor  had  to  take  charge  of  the  car  and 
back  it  from  over  the  horse. 

Relatively  to  what  should  be  the  age  and 
weight  of  a  man  to  qualify  him  to  serve  as 
motorman,  four  superintendents  of  the  elec- 
tric street  railway  systems  of  different  cities 
were  examined  as  witnesses  in  the  case. 
Three  of  these  testify  positively  to  the  im- 
portance of  the  age  qualification,  fixing  the 
lower  limit  at  twenty  years;  one  testifies 
that  there  is  no  definite  age  requirement. 
They  divide  on  the  importance  to  be  attached 
to  weight,  two  saying  that  a  motorman 
should  weigh  at  least  150  pounds,  and  two 
that  weight  is  immaterial. 

It  would  hardly  do,  we  think,  for  this 
court  to  undertake  to  prescribe  the  weight 
and  height  of  motormen,  under  the  penalty 
of  negligence  to  the  railway  companies;  but 
age  is  a  different  thing.  The  law  takes  age 
into  consideration,  and  fixes  at  twenty-one, 
w^hen  a  man  shall  be  considered  sufficiently 
mature  to  be  intrusted  with  the  management 
of  his  own  affairs,  and  we  find  these  super- 
intendents, out  of  their  experience,  attribut- 
ing to  age  great  importance. 

The  intrusting  of  this  car  to  a  man  so 
young  and  inexperienced  was  negligence  on 
the  part  of  the  defendant  companies,  and 
the  question  must  be  whether  between  this 
incompetency  of  the  motorman  and  the  in- 
jury there  was  any  causal  connection. 

Having  found  that  the  situation  was  not 
such  as  to  require  the  checking  of  the  car, 
also  that  the  current  had  been  turned  off, 
also  the  motorman  was  not  inattentive,  we 
have  to  consider,  in  tracing  this  causal  con- 
nection, what  else  a  fully  qualified  motor- 
man  would  probably  have  done  that  this 
young  man  did  not  do. 

From  his  own  statement  we  conclude  that 
he  did  not  have  the  slack  out  of  his  brake. 
He  says:  "When  I  saw  him  get  closer  to 
the  track  he  was  between  10  and  15  feet 
from  the  track,  the  outside  rail.  Then  he 
commenced  getting  up  closer,  and  I  saw  we 
would  run  into  him,  and  tried  to  check  the 
car.  I  was  about  10  or  15  feet  when  I  saw 
he  was  likely  to  cross  there.  I  already  had 
the  current  off,  and  commenced  taking  off 
the  slack."  Thus  it  appears  that  he  "com- 
menced taking  off  the  slack"  only  when  he 
"tried  to  stop  the  car."  Therefore  he  had 
not  taken  it  off  up  to  the  moment  of  actual 
emergency.  True,  he  says  he  began  taking 
off  the  slack  as  soon  as  he  saw  Crisman  devi- 
ate, and  that  at  that  moment  Crisman  was 
between  10  and  15  feet  away  from  the  track; 
but  this  would  place  Crisman  nearer  to  the 
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curb  than  to  the  track,  since  the  street  was 
less  than  20  feet  wide  from  track  to  curb, 
and  all  the  witnesses  agree  that  Crisman 
was  near  the  track,  in  fact,  so  close  that  the 
question  is  whether  he  was  not  within  the 
line  of  danger,  and  the  same  motorman  in 
his  report  to  the  defendant  companies  says 
that  Crisman's  horse  came  upon  the  track 
by  a  sudden  movement, — "shied"  upon  it. 

As  Crisman  rode  near  the  track,  slightly 
ahead  of  the  car,  the  imminency  of  the  dan- 
ger was  not  such  as  to  necessitate  the  check- 
ing of  the  car,  but  it  was  certainly  such  as 
to  make  it  obviously  prudent  to  resort  to 
such  precautions  as  turning  off  the  current 
and  winding  the  slack  out  of  the  brake  in 
order  to  be  as  ready  as  possible  for  emer- 
gencies. 

The  motorman  did  the  former, — whether 
specially  with  reference  to  Crisman  is  im- 
material,— ^but  he  failed  to  do  the  latter,  and 
his  failure  in  that  regard  is  another  point 
on  which,  we  think,  negligence  has  to  be 
imputed  to  the  defendant  companies,  his  em- 
ployers, responsible  for  his  conduct. 

On  the  point  of  whether  the  current  should 
have  been  reversed,  we  think  the  testimony 
preponderates  against  the  advisability  of 
that  measure  under  the  circumstances. 

Notwithstanding  that  several  witnesses 
say  that  the  motorman  w?s  prompt,  and  that 
he  did  all  that  could  be  done  to  stop  the  car, 
we  find  that  the  car  was  not  stopped  as 
promptly  as  was  possible.  One  of  the  super- 
intendents referred  to  above  says  that  a  car 
should  be  stopped  within  50  feet,  and  an- 
other that  it  should  be  stopped  in  from  20 
to  50  feet.  Now,  the  car  traveled  a  distance 
of  64  to  79  feet  before  coming  to  a  final  stop. 
We  arrive  at  these  figures  by  adding  together 
the  following  distances:  10  to  15  feet,  dis- 
tance Crisman  was  ahead  of  the  car;  10  to 
20  feet,  distance  from  point  of  collision  to 
Murphy  street;  30  feet,  width  of  Murphy 
street;  6  feet,  width  of  far  sidewalk;  and 
8  feet,  distance  attained  by  the  front  end  of 
the  car  beyond  the  property  line  on  the  far 
side  of  Murphy  street.  Now  the  superin- 
tendents, in  their  said  estimate  of  the  space 
required  for  stopping  a  car,  have  reference 
to  a  car  with  brake  loose  and  current  on,  and 
going  full  speed  upon  a  level  track ;  whereas 
in  the  instant  case  the  current  had  been  cut 
off  180  feet  back,  and  the  car  was  moving 
up  a  1  1-7  per  cent  grade,  and  from  the 
time  of  the  collision  had  a  prostrate  horse 
under  its  front  platform  serving  as  a  bump- 
ing post,  and  full  opportunity  had  been  af- 
forded for  taking  the  slack  out  of  the  brake. 
In  the  hands  of  a  more  competent  motorman, 
then,  the  car  would  presumably  have  been 
stopped  in  less  than  50  feet,  whereas  in  the 
hands  of  this  young  man  it  ran  to  a  distance  . 
of  64  to  79  feet.     Either  the  young  man  was  j[q 
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not  as  prompt,  or  he  was  not  as  mergetic, 
as  a  fallj  qualified  and  more  ccxnpetent 
motorman  presumably  would  have  been. 

Tlie  question  remains,  hower^er,  whether, 
considering  the  speed  of  the  car  and  the 
short  space  of  10  to  15  feet  within  which  to 
stop  it,  the  casualty  could  have  been  avoid- 
ed even  by  the  most  efficient  motorman.  If 
it  could  not,  the  shortcomings  of  the  mo- 
torman were  not  the  cause  of  the  accident, 
and  the  defendants  are  not  responsible.  In- 
stances are  cited  in  the  record  where,  under 
circumstances  well-nigh  as  desperate,  when 
a  fatal  outcome  seemed  as  inevitable,  a  se- 
rious result  was  averted  by  the  efficiency  of 
the  motorman ;  and  the  mind  hangs  in  doubt 
whether,  had  the  slack  been  out  of  the  brake, 
and  that  modicum  of  greater  promptness,  or 
of  greater  energy,  been  used  which  would 
have  brought  the  car  to  a  stop  within  a  few 
feet  less,  or,  in  other  words,  which  would 
have  chedced  the  impetus  of  the  car  by  that 
much  more,  the  fatal  result  might  not  have 
been  avoided, — Crisman  might  not  have  been 
let  ofif  with  a  mere  harmless  bumping. 

That  doubt  must  be  resolved,  we  think, 
against  defendants.  The  presumption  is 
that  had  the  motorman  been  competent  the 
slack  would  have  been  out  of  the  brake,  and 
this  modicum  of  greater  promptness  or 
energy  would  have  been  used,  and  Crisman 
would  have  had  that  much  better  chance  for 
his  life;  and,  problematical  as  that  chance 
was,  defendants  could  not  deprive  him  of  it, 
and  the  presumption  is  that  by  employing 
this  incompetent  motorman  they  did  so.  The 
defendants,  who  for  their  own  profit  put  in 
motion  a  dangerous  agency  by  which  the  life 
of  a  human  being,  a  citizen,  a  father,  and  a 
husband,  has  been  taken,  must  be  heid  to  a 
strict  accountability,  and,  so  holding  them, 
they  are  responsible  for  the  death  of  Cris- 
man. 

The  burden  of  proof,  both  as  to  negligence 
and  as  to  causal  connection,  rests  on  the 
plaintiffs,  but  they  have  discharged  same 
when  they  have  shown  that,  by  the  fault  of 
the  defendants  in  employing  an  incompetent 
motorman,  the  deceased  was  deprived  of  a 
chance  for  his  life— problematical  though 
that  chance  was — which  presumably  he 
would  have  had  if  the  motorman  had  been 
more  competent. 

The  petition  of  the  widow  charges  dam- 
ages as  follows:  For  burial  expenses,  etc., 
$146;  for  being  deprived  of  the  support  and 
maintenance  of  her  husband  ( who  was  earn- 
ing $90  to  $120  per  month  at  the  time  of  his 
death),  and  for  being  deprived  of  his  com- 
panionship, $10,000.  The  minor  sues  for  the 
pain,  agony,  and  suffering  endured  by  his 
father  while  he  lingered  between  life  and 
death;  also  for  being  deprived  of  his  care, 
instruction,  protection,  etc. — $10,000. 
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The  deceased  was  forty-nine  years  old.  a 
strong,  vigorous,  healthy  man,  in  perfect 
health  at  the  time  of  his  death.  He  was  a 
mechanic  and  builder  and  contractor,  and 
earned  from  $4,  to  $5  a  day.  During  his 
life  he  provided  comfortably  for  his  family, 
but  laid  aside  nothing,  so  that  he  left  no  es- 
tate. The  widow  is  forty-two  years  old,  and 
is  now  dependent  upon  her  personal  exer- 
tions for  a  livelihood,  having  no  property. 
The  minor  is  eighteen  years  old. 

The  jury  allowed  $4,646  to  Mrs.  Mattie 
Crisman,  and  $300  to  the  minor,  Robert 
Percy  Crisman. 

The  allowance  to  the  minor  was,  we  take 
it,  for  the  pain  and  suffering  of  the  deceased 
in  the  four  hours  that  intervened  between 
the  accident  and  his  death.  Defendants  con- 
tend that  deceased  became  insensible  in- 
stantaneously, and  that  consequently  no 
damages  can  be  recovered  on  this  head.  The 
facts  are  as  follows:  Crisman,  by  the  im- 
pact of  the  car,  was  thrown  upward,  and 
he  fell  to  the  pavement.  He  was  heard  to 
exclaim,  "Oh  Lord!"  After  the  accident  he 
was  found  to  be  unconscious,  with  his  skull 
fractured  and  his  leg  crushed.  While  on  the 
ground  he  was  -  heard  to  groan.  He  was 
taken  at  once  to  the  Charity  Hospital  near 
by.  It  was  found  that  the  occipital  bone 
had  received  a  stellated  fracture,  and  that 
the  bone  was  pressing  upon  the  cerebellum; 
also  that  the  part  of  the  upper  right  jawbone 
in  which  the  teeth  are  imbedded  was  broken 
and  loose.  The  operation  of  trepanning  was 
performed,  and  the  leg  amputated  below  the 
knee.  On  account  of  the  imperfect  and  diffi- 
cult breathing,  described  as  "stertorous,*' 
and  in  view  of  the  fact  that  the  patient  was 
unconscious  and  motionless,  no  anesthetic 
was  administered.  During  the  operation  he 
vomited.  After  the  operation  his  breathing 
improved,  and  he  was  able  to  move  his  head 
and  hands,  and  he  also  sighed  or  moaned. 
He  remained  unconscious,  however,  until  his 
death  at  10  o'clock  the  same  night,  four 
hours  after  the  accident.  Dr.  Randall  Hunt, 
the  surgeon  in  charge  ot  the  Charity  Hos- 
pital, who  attended  to  the  case  and  per- 
formed the  operation,  gives  it  as  his  positive 
opinion  that  the  sense  of  feeling  in  the 
wounded  man  was  not  dead,  and  that  he  en- 
dured pain  during  his  unconsciousness.  Dr. 
J.  C.  Kagan.  called  as  an  expert  by  defend- 
ant, seems  to  doubt  the  correctness  of  this 
opinion,  but  he  does  not  commit  himself  to 
the  contrary  view.  Being  asked,  "Would  yon 
say,  Doctor,  that  a  moan  or  sigh  or  groan 
under  the  circumstances  related  to  you  here 
would  indicate  suffering?"  He  answered, 
"According  to  my  impression,  it  would;  hut 
it  simply  is  an  impression."  Especially  the 
vomiting  while  the  operation  was  going  on, 
Dr.  Hunt  would  take  to  have  been  a  rdiaUa 
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sign  of  the  perRistence  of  Benaation.  It  is 
not  for  118  to  follow  these  gentlemen  into  the 
reasons  they  give  for  their  opinions,  nor,  we 
imagine,  would  the  learned  dissertation  of 
Dr.  Hunt  on  the  subject  of  subconsciousness, 
however  clear  and  interesting  in  itself,  be  of 
any  service  here;  suffice  for  us  to  consider 
the  preponderance  of  the  evidence,  and  it  is 
to  the  effect  that  the  wounded  man  continued 
to  endure  pain. 

Plaintiffs  and  appellees  have  filed  in  this 
court  an  answer  praying  for  an  increase  of 
the  amount  allowed  by  the  jury,  especially 
to  the  minor.  The  estimation  of  the  money 
value  of  the  pain  and  suffering  of  a  human 
being  is  a  matter  for  which  there  can,  in 
the  nature  of  things,  be  no  fixed  rule.  Courts 


are  not  in  the  habit  of  allowing  a  very  large 
amount  in  cases  into  which  there  enters  no 
element  of  punishment  or  of  example.  De- 
fendants, on  the  other  hand,  ask  a  reduction 
of  jthe  verdict.  Under  the  circumstances  of 
the  case,  we  should  not  feel  justified  to 
change  the  verdict. 

It  ia  therefore  ordered,  tidjudged,  and  de- 
creed that  the  judgment  appealed  from  he  af- 
firmed, 

Niel&olls,  Ch.  J.,  and  Monroe,  J.,  dis- 
sent. 

Petition  for  rehearing  denied  June  22, 
1003. 
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Mancy  M.  DANIELS 
t?. 
NEW    YORK,    NEW   HAVEN,    &   HART- 
FORD RAILROAD  COMPANY. 


Mary  E.  DANIELS,  Exrx.,  etc.,  of  Mancy 
M.  Daniels,  Deceased, 

V. 

SAME. 
(188  Mass.  393.) 

1.  Failure  to  sive  tbe  atatutorr  sis- 
itals    upon    approacblngr    a    croaaingr 

may  be  found  from  testimony  that  the  per- 
sons who  were  in  a  position  to  have  heard 
them  had  they  been  eriven  did  not  hear  them, 
although  there  is  affirmative  testimony  that 
they  were  given. 

2.  A  volamtary  ^rilful  aet  of  saiclde 
of  a  person  rendered  Insane  by  a  negligent 
Injury,  who  knows  the  purpose  and  physical 
effect  of  his  act,  is  such  a  new  and  independ- 
ent agency  as  does  not  come  within  and  com- 
plete a  line  of  causation  from  the  accident 
to  the  death  so  as  to  render  the  one  guilty 
of  the  negligence  responsible  for  the  death. 

8.  A  verdict  shoald  be  rendered  for 
defendant  in  an  action  to  recover  dam- 
ages for  negligently  killing  a  person  who,  as 
a  result  of  injuries  received,  becomes  insane 
and  kills  himself,  in  the  absenoe  of  anything  to 
show  that  he  acted  under  an  uncontrollable 
impulse,  or  that  he  did  not  understand  the 
physical  nature  of  his  act. 

(May  22,  1003.) 


Note. — ^As  to  effect  of  Intervening  cause  on 
liability  for  negligence  generally,  see,  in  this 
series,  notes  to  Smith  v.  Kanawha  County  Ct. 
8  L.  R.  A.  82,  and  Smithwick  v.  Hall  &  U.  Co. 
12  L.  R.  A.  279;  also  Pennsylvania  R.  Co.  v. 
Hammlll,  24  L.  R.  A.  531 ;  Cincinnati,  H.  &  D. 
R.  Co.  ▼.  Kassen,  16  L.  R.  A.  674 ;  Goodlander 
Mill  Co.  V.  Standard  Oil  Co.  27  L.  R.  A.  583; 
Stone  V.  Boston  &  A.  R.  Co.  41  L.  R.  A.  704 ; 
and  Southern  R.  Co.  ▼.  Webb,  59  L.  R.  A.  100. 
62  L.  R.  A. 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court, for  Xorfolk  County 
made  during  the  trial  of  actions  brought  to 
recover  damages  for  injuries  to  the  person 
and  property  of  Mancy  M.  Daniels,  and  for 
the  injury  occasioned  by  his  death,  which 
resulted  in  a  verdict  in  favor  of  plaintiff  in 
both  cases.  Overruled  in  first  case;  sus- 
tained in  second  case. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Choate  ft  Hall,  for  defendant: 

The  evidence  would  not  justify  a  finding 
that  the  bell  was  not  rung. 

Huhhard  v.  Boston  d  A.  R.  Co.  159  Mass. 
320,  34  N.  E.  459. 

The  direct  cause  of  the  death  was  not  the 
act  of  the  defendant.  It  was  the  result  of 
physical  violence  directed  by  an  intelligent 
impulse,  and  by  a  purposeful,  though  in- 
sane, will. 

Moral  obliquity  in  the  suicide,  as  to  his 
conduct,  brings  the  result  no  nearer  the  act 
of  the  defendant,  as  the  efficient  cause  of 
death. 

Borradaile  v.  Hunter,  5  Mann,  k  G.  639; 
Cooper  V.  Massachusetts  Mut.  L.  Ins.  Co. 
102  Mass.  227,  3  Am.  Rep.  451;  Dean  v. 
American  Mut.  L.  Ins.  Co.  4  Allen,  96; 
Scheffer  v.  Washington  City,  V.  M.  d  O.  S. 
R.  Co.  105  U.  S.  249,  26  L.  ed.  1070;*  Ray- 
mond y.  Uaverhill,  168  Mass.  384,  47  N.  E. 
101;  Street er  v.  Western  Union  Mut.  Life  d 
Acci.  8oo.  65  Mich.  199,  31  N.  W.  779;  Har- 
ris V.  Travellers*  Ins.  Co.  7  Am.  Law  Rsfv. 
589. 

•    Messrs.  Gaston,  Snow,  ft  Saltonstall 
and  Maloolm  Donald,  for  plaintiff: 

The  mere  fact  that  a  witness  fails  to  hear 
signals  is  not  necessarily  evidence  of  failure 
to  give  them.  But,  if  a  witness's  attention 
is  so  directed  that  he  would  be  likely  to  hear  t  [^ 
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signals,  if  given,  his  failure  to  hear  them  is 
proper  evidence  of  their  omission. 

Menard  v.  Boston  d  Af.  R.  Co.  150  Mass. 
386,  23  N.  E.  214;  Johanson  v.  Boston  d  M. 
R.  Co.  153  Mass.  67,  20  N.  E.  426;  Hubbard 
V.  Boston  &  A.  R.  Co.  159  Mass.  320,  34  N. 
E.  459;  Davis  v.  .Vetr  York,  N.  fl.  d  H.  R. 
Co.  169  Mass.  532,  34  N.  E.  1070. 

Statements  of  Daniels  alone  were  sufficient 
to  support  the  finding  that  neither  bell  was 
rung,  nor  whistle  sounded. 

Reed  v.  Deerfield,  8  Allen,  522. 

The  statute  would  be  infringed  unless  the 
signals  were  first  given  at  or  beyond  a  dis- 
tance of  80  rods. 

Duggan  v.  Netc  England  R.  Co.  172  Mass. 
337,  52  N.  E.  519. 

The  defendant  is  at  least  liable  for  the 
natural  and  probable  consequences  of  his 
failure  to  give  the  signals. 

Ingalls  v.  Bills,  9  Met.  1,  43  Am.  Dec. 
346;  McDonald  v.  Snelling,  14  Allen,  290, 
92  Am.  Dec.  768;  Norton  v.  Bewail,  106 
Mass.  143,  8  Am.  Rep.  298;  Lane  v.  Atlantic 
Works,  111  Mass.  136;  Bill  v.  Winsor,  118 
Mass.  251 ;  McOarrahan  v.  Netc  York,  N.  H. 
d  H.  R.  Co.  171  Mass.  211,  50  N.  E.  610. 

The  insanity  of  a  person  injured  in  a  col- 
lision at  a  railroad  crossing,  and  his  death 
resulting  therefrom,  may  properly  be  found 
to  be  a  natural  and  probable  result  of  a 
failure  on  the  railroad  company's  part  to 
give  the  statutory  signals. 

Rooney  v.  New  York,  N.  H.  d  H.  R.  Co. 
173  Mass.  222,  63  N.  E.  435. 

It  is  only  necessary  that  the  general  re- 
sult should  be  natural  and  probable.  It  is 
not  necessary  that  the  precise  form  or  con- 
nection of  events  by  which  that  result  is 
reached  should  be  foreseen. 

Hill  V.  Winsor,  118  Mass.  251. 

Death,  in  some  form,  was  a  natural  and 
probable  result  of  failure  to  give  signals. 

McGarrahan  v.  New  York,  N.  H.  d  H.  R. 
Co.  171  Mass.  211,  50  N.  E.  610;  Oinna  v. 
Second  Ave.  R.  Co.  8  Hun,  494. 

The  process  by  which  disease  eflfected  the 
result  would  be  immaterial  as  long  as  no 
act  of  an  individual,  or  no  unusual  disturb- 
ance of  natural  conditions,  intervened  from 
the  outside. 

Death  by  his  own  hands,  by  one  non  com- 
pos, is  as  much  the  result  of  disease  as 
death  by  fever  or  consumption. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore, 
34  Mich.  41. 

The  peculiar  nature  of  the  disease,  or  the 
unusual  nature  of  its  results,  has  never  been 
considered  ground  for  limiting  liability  so 
long  as  death  or  disease  in  some  form  was 
natural  and  probable. 

Sedgw.  Damages,  8th  ed.  S  112. 

The  fact  that  Daniels,  by  the  use  of  his 
own  hands,  caused  his  death  does  not  show 
02  L.  R.  A. 


any  interference  in  the  causal  chain  of  an 
independent  cause.  Where  a  person  uses 
his  muscles  without  rational  volition,  or  in- 
stinctively, such  motion  is  of  no  more  con- 
sequence in  affecting  the  train  of  legal 
causation  than  the  movement  of  inanimate 
matter. 

Accident  Ins.  Co.  v.  Crandal,  120  U.  S. 
527,  30  L.  ed.  740,  7  Sup.  Ct.  Rep.  685;  Jfii- 
tual  L.  Ins.  Co.  V.  Terry,  15  Wall.  580,  21 
L.  ed.  236 ;  Manhattan  L.  Ins.  Co.  v.  Brougk- 
ton,  109  U.  S.  121,  27  L.  ed.  878,  3  Sup.  Ct. 
Rep.  99;  Scott  v.  Shepherd,  2  W.  Bl.  892. 

Recovery  has  been  allowed  for  results  no 
less  difficult  to  foresee  than  was  death  by 
insanity  in  the  present  case. 

McDonald  v.  Snelling,  14  Allen,  290,  92 
Am.  Dec.  768;  Powell  v.  Deveney,  3  Cush. 
300,  50  Am.  Dec.  738;  Lane  v.  Atlantic 
Works,  111  Mass.  136;  Hill  v.  Winsor,  118 
Mass.  251;  Harrison  v.  Berkley,  1  Strobh. 
L.  (S.  C.)  626,  47  Am.  Dec.  578. 

There  should  be  recovery  for  all  natural 
results  of  the  defmdant's  act,  which  ooeur 
through  the  processes  of  nature  without  in- 
tervention of  outside  acts  or  unusual  dis- 
turbances of  nature,  providing  the  defend- 
ant's act  can  still  be  regarded  as  an  effecUre 
force,  as  in  the  case  of  violations  of  other 
statutes. 

Salisbury  v.  Hervhenroder,  106  Mass.  458, 
8  Am.  Rep.  354;  Nciccomb  v.  Boston  Pro- 
tective Dept.  146  Mass.  596,  4  Am.  St.  Rep. 
354,  16  N.  E.  555. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

These  actions  are  brought,  one  by  J^Iancy 
M.  Daniels,  and  the  other  by  his  executrix; 
the  first  to  recover  damages  suffered  in  his 
lifetime,  and  the  second  to  recover  for  his 
death  resulting  from  a  collision  with  an  en- 
gine and  train  at  a  crossing  of  a  highway  on 
the  defendant's  railroad.  The  negligence  of 
the  defendant  which  is  chiefiy  relied  on,  is 
the  failure  to  give  the  cautionary  signals 
required  by  the  statute  to  be  given  at  cross- 
ings of  highways.  The  defendant,  on  its 
bill  of  exceptions,  has  argued  only  two  ques- 
tions: First,  whether  there  was  evidence 
which  would  warrant  a  finding  that  the  sig- 
nals were  not  given;  and,  secondly,  whether 
the  death  of  Daniels,  which  resulted  from 
his  strangling  himself  while  he  was  prob- 
ably insane,  was  caused  by  the  defendant's 
negligence,  within  the  meaning  of  the  stat- 
ute. 

As  to  the  first  question,  although  there 
was  testimony  from  numerous  witnesses 
that  the  whistle  was  blown  for  the  crossing 
at  the  time  the  collision  occurred,  there  was 
also  testimony  from  others,  who  were  in  po- 
sitions where  they  might  have  heard  the  sig- 
nals if  they  had  been  given,  that  they  heard 
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nothing  until  the  danger  signals  were  given, 
just  before  the  accident;  and  there  was  also 
testimony  of  the  declarations  oi  the  de- 
ceased that  he  heard  nothing  until  the  train 
was  right  upon  him,  and  that  he  was  abso- 
lutely sure  that  there  was  no  whistle  until 
the  danger  signal  was  sounded.  Although 
it  did  not  appear  that  these  last  witnesses 
were  giving  much  attention,  we  think  they 
were  so  situated  that  their  failure  to  hear 
or  notice  a  signal  was  competent  for  the  con- 
sideration of  the  jury.  This  was  especially 
true  of  the  deceased,  who  was  approaching 
the  crossing,  and  very  near  it.  There  was 
also  evidence  that  the  whistling  post  at 
which,  according  to  some  of  the  witnesses, 
the  whistle  was  first  blown,  was  less  than 
80  rods  from  the  crossing.  If  the  signal 
was  first  given  there,  it  was  a  failure  to 
comply  with  the  statute.  Pub.  Stat.  1882, 
"chap.  112,  I  163 J  Stat.  1890,  p.  142,  chap. 
173;  Dvggan  v.  2few  England  R.  Co,  172 
Mass.  337,  62  N.  E.  619.  We  are  of  opinion 
that  this  question  was  rightly  submitted  to 
the  jury.  Menard  v.  Boston  d  M,  R,  Co. 
150  Mass.  386,  23  N.  £.  214;  Johanson  v. 
Boston  d  M.  R,  Co.  163  Mass.  67,  26  N.  £. 
426. 

The  important  question  in  the  second  case 
relates  to  the  manner  of  Daniels*  death,  and 
to  the  law  applicable  to  a  death  caused  as 
his  was.  He  received  a  blow  on  the  head 
and  other  injuries  at  the  time  of  the  acci- 
dent, which  occurred  on  August  12,  1899, 
and  he  died  on  the  3d  day  of  the  next  Octo- 
ber. The  evidence  tended  to  show  that  his 
mind  was  dear  for  several  weeks  after  the 
accident,  but  after  that  he  showed  symptoms 
of  insomnia  and  restlessness,  and  began  to 
suffer  from  severe  attacks  of  headache,  was 
melancholy,  and  at  times  delirious.  The 
autopsy  after  his  death  showed  circum- 
scribed meningitis,  which  produced  mental 
aberration.  On  October  3d  he  was  left  alone 
on  his  bed  in  a  room  from  which  the  door 
opened  into  the  dining  room.  This  door 
was  left  open,  and  after  a  time  it  was  found 
closed,  and  locked  from  the  bedroom  on  the 
inside.  His  wife  entered  the  room  through 
a  window,  and  he  was  discovered  lying  on 
his  bed,  with  a  napkin,  which* had  been  left 
on  a  tray  used  for  bringing  his  food,  twisted 
tightly  around  his  neck,  and  held  tightly  in 
his  hands,  so  as  to  produce  strangulation. 
He  was  not  then  dead,  but  died  soon  after- 
wards. Experts  testified  that  he  was  prob- 
ably insane  when  he  took  his  life.  The 
question  is  whether  his  life  was  lost  by  the 
collision,  within  the  meaning  of  the  statute. 
The  jury  were  well  warranted  in  finding 
that  his  mental  condition  was  caused  by  the 
collision.  If  his  mental  condition  had  rc- 
niained  normal,  probably  he  would  not  have 
died  in  this  way.  We  are  thus  brought  to 
62  L.  R.  A.  48 


the  consideration  of  the  question — ^which  is 
often  very  difficult  to  decide — ^whether  an 
essential  condition  precedent  is  the  active, 
efficient^  proximate  cause  of  a  subsequent 
event,  or  is  only  a  producer  of  conditions 
which  open  the  door  to  another  cause  which 
directly  and  actively  produces  the  result. 
Was  death  in  this  case  a  remote  conse- 
quence of  the  collision,  or  was  it  an  effect 
actively  produced  by  it?  A  similar  question 
has  often  been  considered  under  policies  of 
life  insurance  which  except  from  the  terms 
of  the  contract  cases  of  death  by  swcide  or 
by  the  hand  of  the  assured.  The  decisions 
upon  this  question  are  conflicting.  All  agree 
that  death  self-caused  in  an  uncontrollable 
frenzy,  without  knowledge  or  appreciation 
of  the  physical  nature  of  the  act,  would  not 
be  death  by  suicide,  or  by  one's  own  hand, 
within  the  meaning  of  such  a  provision  in  a 
policy.  Some  judges  make  a  distinction  be- 
tween death  by  one's  own  hand  and  death 
by  suicide,  but  most  judges  consider  the  lan- 
guage in  either  form  as  meaning  death  by 
one's  own  act.  Some  courts  hold  that,  if 
death  is  the  result  of  volition  by  one  who 
has  a  conscious  purpose  to  end  his  life,  and 
has  intelligence  to  adapt  means  to  ends,  it 
is  his  own  act,  within  the  meaning  of  such 
a  contract,  even  though  he  is  so  far  insane 
as  not  to  be  morally  responsible  for  his  con- 
duct. That  is  the  doctrine  of  this  court,  as 
stated  in  Dean  v.  American  Mut.  L,  Ins.  Go. 
4  Allen,  96,  and  in  Cooper  v.  Massachusetts 
Mut.  L.  Ins,  Co,  102  Mass.  227,  3  Am.  Rep. 
451,  following  Borradaile  v.  Hunter,  6  Mann. 
&  G.  639,  and  Clift  v.  8chwahe,  3  C. 
S.  437.  The  same  doctrine  has  been  laid 
down  as  the  true  rule  by  several  other  Amer- 
ican courts.  On  the  other  hand,  the  court 
of  appeals  of  New  York  and  the  Supreme 
Court  of  the  United  States,  and  some  other 
courts,  hold  that  if  one,  by  reason  of  his  in- 
sanity, is  unable  to  appreciate  the  nature 
and  qualities  of  his  own  act  in  its  relations 
to  the  moral  world,  so  that  he  is  not  crim- 
inally responsible  for  it,  he  does  not  commit 
suicide,  or  cause  death  by  his  own  hand, 
within  the  meaning  of  such  a  policy,  if  he 
deliberately  and  wilfully  takes  his  own  life. 
Breasted  v.  Farmers*  Loan  d  T.  Co.  8  N.  Y. 
299,  59  Am.  Dec.  482;  Mutual  L.  Ins,  Co.  v. 
Terry,  16  Wall.  580,  21  L.  ed.  236;  Manhat- 
tan L.  Ins.  Co.  V.  Broughton,  109  U.  S.  121, 
27  L.  ed.  878,  3  Sup.  Ct.  Rep.  99.  The  ques- 
tion is  not  precisely  the  same  in  these  cases 
as  in  the  case  now  before  us.  The  question 
in  such  policies  is.  What  did  the  parties 
mean  by  their  language?  And  some  courts 
have  invoked  the  principle  that  the  language 
should  be  interpreted  most  strongly  against 
the  insurer  who  used  it.  In  the  present  case 
the  question  is.  What  is  meant  by  the  lan- 
guage of  the  statute  in  reference  to  a  dea^[^ 
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that  occurs  a  long  time  after  the  collision, 
from  direct  causes  which  come  into  exist- 
ence and  take  form  after  the  lapse  of  weeks 
or  months,  or  possibly  years,  although  they 
may  be  traced  back  to  the  collision  as  a  first 
cause?  In  interpreting  the  present  statute 
in  reference  to  such  facts,  the  question  is 
not  exactly  whether  the  insane  person  who 
takes  his  life  dies  by  his  own  hand  or  com- 
mits suicide.  It  is  whether  the  act  of  voli- 
tion— the  wilful,  deliberate  purpose  to  take 
his  life,  when  put  in  execution — is  to  be 
treated  as  an  independent,  direct,  and  prox- 
imate cause  of  the  death,  notwithstanding 
that  he  was  so  far  insane  as  to  be  unable 
fully  to  comprehend  the  moral  quality  of 
his  act.  In  a  condition  such  as  is  here  sup- 
posed, the  injury  has  caused  mental  disease 
which  has  weakened  the  forces  that  hold  one 
in  check  and  restrain  him  from  acts  of  vio- 
lence, and  that  enable  him  to  appreciate  the 
reasons  for  not  interfering  with  the  natural 
laws  of  his  being.  Very  likely  the  disease 
also  causes  him  extreme  suffering,  and  de- 
prives him  of  the  pleasures  of  life,  and  thus 
exposes  him  to  great  temptation,  from  which 
he  would  be  free  if  in  good  health.  In  this 
weakened  and  wretched  condition,  lacking  a 
sound  mind  to  guide  him  morally,  but  still 
having  powers  which  enable  him  to  know 
what  he  thinks  he  wants  to  do  and  how  to 
do  it,  by  an  act  of  volition  he  chooses  to  die, 
and  thereupon  takes  his  own  life.  It  may  be 
said  that  he  is  forced  to  the  deed  by  his  dis- 
ordered faculties.  Some  contend  that  we 
are  all  slaves  of  destiny.  Our  subject  brings 
us  near  to  the  vexed  theological  problem  as 
to  free  will  and  predestination.  Without 
attempting  to  pursue  these  inquiries  too  far, 
we  are  of  opinion  that  the  voluntary,  wilful 
act  of  suicide  of  an  insane  person,  whose  in- 
sanity was  caused  by  a  railroad  accident, 
and  who  knows  the  purpose  and  the  physi- 
cal effect  of  his  act,  is  such  a  new  and  inde- 
pendent agency  as  does  not  come  within  and 
complete  a  line  of  causation  from  the  acci- 
dent to  the  death. 

Suppose,  under  such  conditions,  one  of  an 
aggressive  and  irritable  disposition  should 
take  the  life  of  another  person,  when,  if  his 
mind  had  not  been  weakened  by  the  disease, 
he  would  have  held  himself  in  control; 
would  it  be  said  that  the  life  of  the  other 
was  lost  by  the  collision  on  the  railroad? 
Insanity  is  often  a  permanent  condition  of 
mind,  lasting  many  years,  and  it  calls  for 
care,  and  often  for  restraint,  of  the  insane 
person.  Would  suicide  or  the  homicide  of 
another  person,  resulting  from  such  condi- 
tions, after  the  expiration  of  many  years, 
be  held  to  be  caused  by  the  collision,  within 
the  meaning  of  this  statute,  if  the  insanity 
was  the  effect  of  a  collision? 

We  are  of  opinion  that  the  principal  rea- 
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sons  which  induced  the  decisions  in  the  first 
class  of  cases  under  insurance  policies,  to 
which  w^e  have  referred,  are  still  strmiger  to 
compel  a  decision  that  a  defendant  is  not  li- 
able under  this  statute  for  a  death  such  as 
we  have  supposed.  Indeed,  the  Supreme 
Court  of  the  United  States,  which  holds  that 
an  insane  person  who  takes  his  own  life 
does  not  die  by  his  own  hand,  within  the 
meaning  of  the  words  in  the  insurance  pol- 
icies, has  decided  unanimously  in  Schemer 
V.  Washington  City,  F.  M.  d  G.  8.  R,  Co, 
106  U.  S.  249,  26  L.  ed.  1070,  that  the  rep- 
resentative of  a  person  who  waa  injured  in 
a  railroad  accident,  and  took  his  own  life 
while  insane,  about  eight  months  after- 
wards, could  not  recover  under  a  statute 
like  that  now  before  us  by  showing  that  his 
insanity  was  caused  by  the  accident.  We 
are  satisfied  with  the  conclusions  reached  in 
Dean  v.  American  Mut,  L.  Ins.  Co.  4  Allen, 
96,  and  Cooper  v.  }fassachusetts  Mut.  L. 
Ins.  Co.  102  Mass.  227,  3  Am.  Rep.  451; 
and  under  this  statute,  involving  different 
but  similar  considerations,  we  are  of  opin- 
ion that  the  liability  of  a  defendant  for  a 
death  by  suicide  exists  only  when  the  death 
is  the  result  of  an  uncontrollable  impulse, 
or  is  accomplished  in  delirium  or  frenzy 
caused  by  the  collision,  and  without  con- 
scious volition  to  produce  death,  having 
knowledge  of  the  physical  nature  and  conse- 
quences of  the  act.  An  act  of  suicide  re- 
sulting from  a  moderately  intelligent  power 
of  choice,  even  though  the  choice  is  deter- 
mined by  a  disordered  mind,  should  be 
deemed  a  new  and  independent,  efficient 
cause  of  the  death  that  immediately  ensues. 
We  are  of  opinion  that  the  term  "rational 
volition,"  used  in  the  charge,  was  understood 
by  the  jury  to  mean  volition  attended  by 
the  powers  of  reason,  to  consider  and  judge 
of  the  act  in  all  its  relations, — moral  as 
well  as  physical, — and  that  the  charge  was 
in  this  respect  too  favorable  to  the  plaintiff. 
The  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  death  was  caused 
by  the  collision.  All  the  evidence  tended 
to  show  that  the  deceased,  with  de- 
liberate purpose,  planned  to  take  his 
own  life;  that  he  closed  the  door,  and 
locked  it,  with  a  view  to  exclude  others 
and  prevent  interruption;  and  that  he  then 
took  the  napkin,  and  used  it  effectively  to 
strangle  himself.  All  this  points  to  an  un- 
derstanding of  the  physical  nature  and  ef- 
fect of  his  act,  and  to  a  wilful  and  intelli- 
gent purpose  to  accomplish  it.  That  he  was 
insane,  so  as  to  be  free  from  moral  responsi- 
bility, is  not  enough  to  make  the  defendant 
liable.  We  are  unable  to  discover  any  evi- 
dence that  he  was  acting  without  volition, 
imder  an  uncontrollable  impulse,  or  that  he 
did  not  understand  the  physical  nature  of 
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his  act.  In  the  absenoe  of  any  afBrmative 
cfTidenoe  for  the  plaintiff  on  this  point,  the 
jury  should  have  been  instructed  to  render  a 
verdict  for  the  defendant. 

In  the  first  case,  the  exoeptions  are  over- 
ruled. In  the  second  case,  the  exceptions 
are  eiLStained,    So  ordered. 


C.  H.  DRUDE 

17. 

Halsey  W.  CURTIS. 


(188 


817.) 


bi  eeme  am  Infant  avoids  a  contraet  by 
wblcb  be  baa  pnrebased  propertT 
front  anotber  Infant,  the  purchase  price 
of  which  has  been  spent  by  the  latter,  he  can- 
not maintain  trover  as  for  a  conversion  of 
the  property,  since  the  defendant  has  at  most 
been  guilty  only  of  a  breach  of  an  implied  con- 
tract to  return  the  purchase  money,  and  this 
the  law  permits  him,  because  of  his  infancy, 
to  avoid. 

(May  21, 1908.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Hampden  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damagee  for  the  alleged  conver- 
sion of  money.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Beekwitb,  for  defend- 
ant: 

To  maintain  trover  the  plaintiff  must 
have  the  right  of  property,  including  the 
right  of  poesessioo,  at  the  time  of  taking,  or 
at  the  time  of  smng  out  the  writ. 

Wheeler  v.  Train,  3  Pick.  256. 

A  contract  to  which  an  infant  is  a  party  is 
not  thereby  rendered  void,  but  only  voidable 
at  the  election  of  the  infant. 

Owen  V.  Long,  112  Mass.  403;  Reed  v. 
Batchelder,  1  Met.  550 ;  Bradford  v.  French, 
110  Mass.  365;  McCarthy  v.  Henderson,  138 
MajBS.  310. 

At  the  time  of  suing  out  the  writ  the 
plaintiff  did  not  have  the  right  of  property, 
nor  the  right  of  possession  of  the  moncjy. 

Spooner  v.  Holmes,  102  Mass.  503,  3  Am. 
Rep.  491. 

The  subsequent  avoidance  of  the  contract 
under  which  it  has  been  done  cannot  convert 
an  act  of  the  defendant  into  a  tort. 

Bartlett  v.  Cowles,  16  Gray,  445;  Bartlett 
T.  Drake,  100  Mass.  175,  97  Am.  Dec.  92,  1 
Am.  Rep.  101;  Fitts  v.  Hall,  9  N.  H.  441; 
Oarr  v.  Olough,  26  N.  H.  280,  50  Am.  Dec. 


NOTS. — For  other  phases  as  to  infants'  righu 
and  liabilities,  see  (as  to  necessity  of  returning 
consideration  In  order  to  disafflrm  contract) 
HoU  to  Englebert  v.  Pritchett,  26  L.  R.  A.  177, 
and  (as  to  liability  for  torts)  note  to  Lowery  v. 
Gate,  57  L.  B.  A.  678. 
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345;  yiohol  T.  Bteger,  6  Lea,  393;  Dill  v. 
Boufen,  54  Ind.  204;  Corey  v.  Burton,  32 
Mich.  30;  Boody  v.  MoKenney,  23  Me.  517; 
Mustard  v.  Wohlford,  15  Gratt  329,  76  Am. 
Dec.  209;  Qreen  v.  Oreen,  69  N.  Y.  553,  25 
Am.  Rep.  233;  Oilson  v.  Bpear,  38  Vt.  311, 
88  Am.  Dec.  659:  Parsons,  Contr.  ••319, 
321,  322;  Story,  Contr.  5th  ed.  9  107. 

To  hold  the  defendant  liable  in  tort  in 
this  case  is,  in  effect^  merely  depriving  him 
of  his  privilege  of  avoiding  his  contractual 
obligation,  and  holding  him  on  a  contract. 

Chandler  v.  Simmons,  97  Mass.  508,  93 
Am.  Dec.  117;  Jennings  v.  Rundall,  8  T.  R. 
335;  Qreen  v.  Greenbank,  2  Marsh.  485; 
Cooley,  Torts,  2d  ed.  p.  123;  Slayton  v. 
Barry,  175  Mass.  513,  49  L.  R.  A.  560,  56 
N.  E.  574;  Liverpool  Adelphi  Loan  Asso,  t. 
Fairhurst,  9  Exch.  422;  2  Kent,  Com.  241. 

Messrs,  Webster,  Taf t,  ft  Tilley,  for 
plaintiff: 

If  the  defendant  were  an  adult  there  is  no 
doubt  that  the  plaintiff  could  recover  back 
the  money  paid  by  him  to  the  defendant  in 
some  form  of  action. 

Morse  v.  Ely,  154  Mass.  458,  28  N.  E. 
577;  White  v.  New  Bedford  Cotton  Waste 
Corp.  178  Mass.  20,  59  N.  E.  642;  OUUs  t. 
Goodwin,  180  Mass.  140,  61  N.  E.  813. 

The  nciglect  of  the  defendant  to  return  to 
the  plaintiff  the  money  paid  to  him  by  the 
plaintiff  waa  a  conversion  of  that  money. 

Walker  v.  Davis,  1  Gray,  506. 

When  trover  is  the  proper  form  of  action 
it  will  lie  against  a  minor. 

Homer  v.  Thwing,  3  Pick.  492. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

Both  parties  being  infants  at  the  time  of 
the  contract,  either  oouJd  avoid  it  without  a 
return  of  the  consideration.  But  neither 
could  avoid  it  in  part.  He  must  avoid  it 
wholly,  if  at  all.  And  if  the  infant,  when 
avoiding  the  contract,  has  in  his  hands  any 
of  the  specific  fruits,  the  act  of  avoiding  the 
contract  by  which  he  acquired  such  property 
will  devest  him  of  all  right  to  retain 
it,  and  the  other  party  may  reclaim  it. 
Chandler  v.  Simmons,  97  l^iaes.  508,  514,  93 
Am.  Dec.  117.  The  plaintiff,  who  waa  the 
buyer,  sought  first  to  exercise  his  right  to 
avoid,  and  brought  this  action  to  recover  the 
money;  and,  if  the  defendant  also  had  not 
been  an  infant,  he  would  have  had  no  de- 
fense, upon  the  count  in  contract,  because 
the  law  would  have  implied  a  contract  upon 
his  part  to  refund  the  money.  But  the  diffi- 
culty with  the  plaintiff's  case  is  thai  the  de- 
fendant is  meeting  the  plaintiff  with  a 
weapon  like  that  used  by  him,  to  wit,  avoid- 
ance of  a  contract  on  the  ground  of  infancy. 
And  while  the  infancy  of  the  plaintiff  "  f  i^ 
shield  to  him,  it  does  not  prevent  the  defei^-L^ 
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ant  from  relying  upon  his  own  infancy  in 
turn  as  a  shield  to  him.  So  far  as  respects 
the  ri^t  of  the  defmdant  to  take  adyantage 
of  his  own  infancy,  it  is  immaterial  whether 
the  plaintiff  be  an  infant  or  an  adult.  Can 
the  plaintiff  recover  in  this  action  the  mon^ 
paid  by  him  to  the  defendant?  The  defend- 
ant spent  it  before  the  plaintiff  avoided  the 
contract  His  plea  of  infancy  is  a  complete 
defense  to  the  counts  in  contract.  So  the 
court  ruled,  and  we  do  not  understand  that 
the  correctness  of  this  ruling  is  contested  by 
the  plaintiff.  If  at  the  time  the  plaintiff 
elected  to  avoid  the  contract  the  defendant 
had  in  his  possession  the  same  money  which 
he  received  from  the  plaintiff,  then,  since  by 
reason  of  the  avoidance,  the  defendant  had 
no  right  farther  to  hold  it>  the  plaintiff  per- 
haps mi^t  have  maintained  replevin,  or, 
upon  proper  proceedings  taken,  have  main- 
tained trover  as  for  a  subsequent  conversion. 
The  plaintiff  contends  that  trover  will  lie 
even  if,  at  the  time  he  avoided  the  contract, 
the  money  had  been  spent.  But  one  great 
difficulty  upon  the  facts  in  this  case  is  to 
find  any  conversion,  any  tortious  dealing 
with  the  money.  There  was  no  tortious  act 
on  the  part  of  the  defendant  in  obtaining  it. 
It  waa  paid  to  him  to  be  held  and  used  by 
him  as  his  own  money,  in  accordance  with 
the  terms  of  a  contract  which  is  not  claimed 
to  have  had  in  it  any  element  of  fraud. 
There  was  nothing  tortious  in  that.  Having 
received  it  as  his  own  money,  he  spent  it 
as  such,  and  all  this  the  plaintiff,  not  yet 
having  avoided  the  contract,  must  be  held 
to  have  expected  and  consented  to.  There 
was,  therefore,  nothing  tortious  in  any  act  of 
the  defendant^  with  reference  to  the  money, 
before  the  contract  was  avoided.  Nor  has 
the  defendant  been  guilty  of  any  tortious  act 
since,  unless  it  be  his  failure  to  refund  an 
equal  sum  to  the  plaintiff,  but  that  failure 
at  the  most  can  be  considered  only  as  a 
breach  of  an  implied  contract,  and  this  the 
law  permits  him  to  avoid.  To  hold  that, 
while  for  this  failure  to  pay  over  under  these 
circumstances  he  cannot  be  held  in  contract^ 
but  still  can  be  held  in  tort,  is  to  convert 
that  which  arises  out  of  a  contract  into  a 
tort»  and  to  take  away  the  shield  which  the 
law  throws  around  the  infant  for  his  pro- 
tection. Upon  this  theory  money  lent  to  an 
infant  might  be  recovered.  The  plaintiff 
finds  himself  where  anyone  Is  likely  to  be 
who  places  money  into  the  hands  of  an  infant 
with  the  right  to  spend  it  as  his  own  money, 
and  the  right  has  been  exercised.  Upon  this 
general  subject  see  Slayton  v.  Barry,  175 
Mass.  513,  49  L.  R.  A.  560,  56  N.  E.  574,  and 
cases  cited ;  Ccurr  v.  OUmgh,  26  N.  H.  280,  69 
Am.  Dec.  345. 
62  L.  R.  A. 


The  plaintiff  relies  upon  Walker  v.  Da/oii, 
1  Gray,  506,  as  decisive  in  favor  of  the  right 
to  maintain  this  action,  but  an  examination 
of  the  case  will  show  that  the  ground  upon 
which  the  decision  was  based  in  no  way  con- 
flicts with  the  conclusion  to  which  we  have 
come.  In  that  case,  which  waa  trover  f<v 
the  conversion  of  a  cow,  it  appeared  that 
the  defendant,  an  infant,  plied  the  plaintiff, 
who  was  an  old  man,  with  liquor  until  he 
became  drunk,  and  then  took  advantage  of 
the  plaintiff's  incompetent  condition  to  trade 
for  a  cow.  The  defendant  took  the  cow,  and 
gave  his  note  in  payment.  Wheo  the  note 
became  due,  the  plaintiff  brought  a  suit  upon 
it,  in  which  the  defendant  prevailed  upon 
the  plea  of  infancy.  The  plaintiff  tiien 
brought  the  suit  in  trover.  The  defense  was 
that  the  plaintiff  had  waived  the  tort,  and 
affirmed  the  contract,  and  also  that,  when 
the  note  fell  due,  the  defendant  had  sold  the 
cow,  and  parted  with  all  control  over  her. 
The  court  held  the  action  maintainable,  dis- 
posing of  the  first  ground  of  the  defense  bj 
saying  that^  since  the  defendant  also  had 
avoided  the  contract,  the  plaintiff's  attempt- 
ed  affirmance  did  not  become  operative,  and, 
as  to  the  second  ground,  that  there  had  been 
a  conversion,  and  consequently  trover  would 
lie.  But  the  conversion  rdied  upon  was  not 
the  sale  of  the  cow,  but  the  taking  at  the 
time  of  the  contract.  The  contract  was  void- 
able by  the  plaintiff  upon  the  ground  oi 
fraud.  Upon  coming  to  his  senses,  the  plain- 
tiff might  have  rescinded  the  contract,  and, 
without  any  demand,  have  broug}it  trover  for 
the  cow  upon  the  ground  that  she  had  been 
tortiously  taken  from  him  imder  a  fraudu- 
lent contract  {Thurston  v.  Blanchard,  22 
Pick.  18,  33  Am.  Dec.  700).  And  since,  at  the 
time  of  this  suit,  his  right  to  rescind  still 
existed,  the  remedy  still  existed.  And  the 
plea  of  infancy  was  no  defense,  because,  in 
the  language  of  Thomas,  J. :  "The  defend- 
ant obtained  the  possession  of  .  .  .  [the 
cow]  by  fraud,  a  fraud  to  which  infancy 
would  constitute  no  defense:"  It  is  thus 
seen  that  the  action  was  sustained  upon  the 
ground  that  the  original  taking,  being  fraud- 
ulent, was  tortious.  No  question  seems  to 
have  been  made  as  to  whether  infancy  would 
have  been  a  defense  to  such  a  fraud.  The 
court  assumed  that  it  would  not  be  a  defense, 
and,  having  so  assumed,  held  that  the  taking 
of  tiie  cow  at  the  time  of  the  contract  was 
tortious.  Walker  v.  Daots  is  therefore  no 
authority  for  the  contention  that  the  subse- 
quent spending  of  the  money  by  the  defend- 
ant in  this  case  was  tortious. 
Ewcepiions  euetained. 
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Nesie  Margaret  McKITTRIOK,  Respt., 

V, 

William  F.  CAHOON,  Appt. 


(. 


.Minn., 


.) 


*1.  "Where,  by  am  order  In  baatardy 
proceedlasBy  tbe  putattre  fatber  of 
a  aatural  cblld  yivmm  reavired  to  pay 

a  montbly  stipend  for  Its  support,  and,  upon 
refusal,  a  final  money  judgment  was  obtained 
for  the  total  amount  due,  the  rights  of  the 
person  entitled  to  recover  under  the  order  of 
filiation  were  merged  in  the  judgment,  and 
the  debt  evidenced  thereby  was  not  excepted 
from  the  operation  of  the  bankruptcy  act  of 
1898,  I  17  (Act  July  1,  1898  [30  SUt.  at  L. 
550,  551,  chap.  641,  U.  S.  Comp.  Stat  1901,  p. 
3428]). 
a.  'Wbetber  aacb  Judvmemt  ^rould  be 
exeepted  from  the  discharge  in  bankruptcy 
by  the  amendment  to  subdivision  2  of  i  17, 
bankruptcy  act  of  1903  (Act  Feb.  5,  1903,  [32 
Stat  at  L.  798,  chap.  487,  |  5]), — Quart, 

(May  29,  1903.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Redwood  County 
refusing  to  satisfy  and  discharge  a  judgment 
recovered  against  him  in  a  bastardy  proceed- 
ing which  was  alleged  to  have  become  of  no 
effect  becauae  defendant  had  been  adjudged 
a  bankrupt.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bowers  St  Howard,  for  appel- 
lant: 

The  judgment  is  a  provable  debt,  and, 
hence,  released  by  the  discharge.. 

Brandenburg,  Bankr.  pp.  265,  279,  679,  S 
1;  Re  VanOrden,  96  Fed.  86;  Wetmore  v. 
Wetmore,  149  N.  Y.  520,  33  L.  R.  A.  708,  44 
N.  E.  169. 

Mr.  M.  E.  Mathewa,  for  respondent: 

A  liability  to  pay  alimony  to  the  wife 
would  not  be  released  by  the  discharge  in 
bankruptcy. 

Re  Smith,  I  N.  B.  N.  471;  Re  Anderson, 
21  N.  Y.  L.  J.  1246. 

IfOTelj,  J.,  delivered  the  opinion  of  the 
court  : 

In  1878  defendant  was  adjudged' to  be  the 
putative  father  of  a  natural  child,  and 
charged  with  its  maintenance  until  fifteen 
years  of  age,  to  the  extent  of  $6  per  month, 

^Headnotes  by  Lovxlt^  J. 


Note. — For  effect  of  discharge  in  bankruptcy 
on  Judgment  in  action  for  criminal  conversa- 
tion, see,  in  this  series,  Colwell  v.  Tinker,  58  L. 
B.  A.  765. 

As  to  effect  of  discharge  on  liability  for  ali- 
mony, see  Barclay  v.  Barclay,  51  L.  B.  A.  851, 
and  Fite  t.  Fite,  58  L.  B.  A.  265. 
62  L.  R.  A. 


to  be  paid  to  the  mother  monthly  in  advance, 
under  SS  6,  7,  chap.  17,  Gen.  Stat.  1866  (Gen. 
Stat.  1894,  S8  2044,  2045).  No  payments 
were  ever  made.  In  1896  the  mother  as- 
signed her  rights  under  the  order  of  filiation 
to  plaintiff,  and  in  1897  the  latter  com- 
menced an  action  to  recover  the  money  which 
should  have  been  paid  by  defendant.  There- 
after, and  on  April  28,  1898,  judgment  was 
entered  and  docketed  in  plaintiff's  favor  for 
$2,273.  On  December  30,  1899,  defendant 
was  duly  adjudged  a  bankrupt  by  the  United 
States  district  court  for  Minnesota  (the 
judgment  having  been  scheduled),  and  he 
was,  upon  hearing,  discharged  from  all  debts 
and  claims  provable  against  his  estate  which 
existed  on  the  10th  of  March,  1899.  After 
the'  discharge  a  motion  was  made  in  behalf 
of  defendant,  upon  the  facts  stated,  in  the 
proper  state  court,  to  have  the  judgment 
satisfied  and  discharged  of  record,  under 
chapter  262,  p.  306,  Laws  1899,  which  was 
denied.  From  this  order,  defendant  appeals. 
The  learned  trial  court  was  of  the  opinion 
that  this  judgment,  upon  the  grounds  of  pub- 
lic policy  and  just  necessity,  retained  all  the 
legal  attributes  of  the  original  order  for 
maintenance,  and  therefore  was  not  provable 
in  the  bankruptcy  court.  Undoubtedly  the 
authorities  justify  the  view  that  an  original 
order  for  the  support  of  an  illegitimate  child 
will  not  be  discharged  in  bankruptcy  pro- 
ceedings. There  are  likewise  authorities 
that  hold  that  orders  for  alimony  would  not 
be  excepted  from  a  discharge  in  bankruptcy. 
Brandenberg,  Bankr.  chap.  4,  §  4,  notes;  Re 
Baker,  96  Fed.  954;  Re  Buhhard,  98  Fed. 
710;  Batoes  v.  Cookaey,  13  Ohio,  242;  Audu- 
bon V.  Bhufeldt,  181  U.  S.  575,  48  L.  ed.  1009, 
21  Sup.  Ct.  Rep.  735.  These  decisions  are 
placed  upon  the  ground  that  such  claims  are 
uncertain,  and  of  the  nature  of  police  regula- 
tions, involving  the  authority  of  courts  to 
enforce  their  orders  for  the  protection  of 
public  welfare  and  good  government;  but 
the  question  here  is  of  a  different  character, 
and  must  be  controlled  by  the  express  terms 
of  the  bankruptcy  act  in  force  at  the  time 
of  defendant*8  discharge.  The  only  excep- 
tions to  relief  from  the  obligations  of  claims 
as  therein  recognized  were,  first,  taxes;  sec- 
ond, judgments  for  fraud,  false  pretenses, 
wilful  and  malicious  injuries  to  personal 
property;  third,  those  not  scheduled  in  time 
for  allowance;  and,  fourth,  results  of  fraud, 
embezzlement,  misappropriation,  or  defalca- 
tion in  office  or  in  a  fiduciary  capacity.  Na- 
tional Bankruptcy  Act  1898,  §  17  (Act  July 
1,  1898,  [30  Stat,  at  L.  550,  551,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  p.  3428] ) .  It  seems 
very  clear  that  the  final  judgment  ^OQlC 


768 


Minnesota  Sufremb  Coubt. 


Mat. 


ease  does  not  fall  within  either  of  these  ex- 
ceptions, and  it  is  also  equally  clear  that,  by 
securing  the  judgment,  plaintiff  acquired 
valuable  and  substantial  rights  in  having  it 
docketed,  which  would  make  it  a  lien  upon 
real  estate, — the  right  to  have  supplemental 
proceedings  or  maintain  a  creditors*  suit, 
with  other  privileges  incident  only  to  the 
highest  obligation  which  the  law  recognizes; 
— ^but  there  are  no  processes,  and  there  could 
be  none,  upon  constitutional  grounds,  in  this 
state,  by  which  a  judgment  for  money  only 
could  be  enforced  by  imprisonment,  even 
though  the  judgment  is  rendered  for  amounts 
due  on  an  order  of  filiation,  which  fixes  the 
nature  of  the  obligation  without  reference  to 
the  character  of  the  claim  upon  which  it  is 
founded.  After  the  judgment,  obviously, 
there  cannot  be  two  distinct  claims;  and 
sound  policy  has  led  to  the  adoption  of  the 
rule  that,  where  a  precedent  liability  is  made 
the  basis  of  a  final  money  judgment,  the 
rights  of  the  parties  are  merged  in  what  the 
law  treats  aa  the  higher  obligation.  Free- 
man, Judgm.  §§  215-217.  In  the  applica- 
tion of  this  principle  to  the>  question  pre- 
-  sented  here,  it  must  be  held  that,  by  obtain- 
ing the  judgment,  the  plaintiff  elected  to 
stand  thereon  alone,  with  all  the  rights  ac- 
quired thereby,  and  subject  to  all  the  bur- 
dens which  insolvency  and  bankruptcy  laws 
may  impose.  Therefore  the  plaintiff,  by 
putting  her  floating  claims  into  judgment, 
established  a  debt  of  a  different  nature  in 
material  respects,  and  of  a  character  that 


subjects  it  to  bankruptcj  sapervision. 
Hence,  it  is  within  the  authority  of  Congress 
alone  to  give  her  relief  from  the  discharge  it 
authorizes.  Wolcott  v.  Hodge,  15  Gray,  547, 
77  Am.  Dec.  381 ;  Manning  v.  Keyes,  9  R.  I. 
224,  11  Am.  Rep.  249;  Comsiock  v.  Oroui, 
17  Vt.  612;  Re  Benedict,  37  Misc.  230,  75  N. 
Y.  Supp.  166.  The  liability  of  the  debtor  is 
affected  by  his  judgment,  and,  while  the 
bankruptcy  law  might  except  a  judgment 
rendered  for  maintenance,  as  it  has  for  fraud 
in  certain  cases,  it  is  sufficient  for  the  dis- 
position of  this  case  to  say  that  at  the  time 
of  defendant's  discharge  it  had  not  done  so. 

In  1903  Congress  amended  §  17  of  the 
bankruptcy  act  by  adding  to  subdivision  2, 
as  it  then  read,  a  provision  also  excepting 
claims  for  "debts  for  alimony  due  or  to  be- 
come due  for  the  maintenance  of  wife  or 
child."  Act  February  5,  1903,  (32  Stat,  at 
L.  798,  chap.  487,  |  6).  Whether  this  amend- 
ment would  apply  to  a  judgment  based  on 
the  nature  of  plaintiff's  original  claims,  we 
are  not  required  to  determine,  for  the  dis- 
charge relied  upon  here  was  obtained  before 
the  amendment ;  and,  while  we  recognize  the 
high  moral  obligation  and  duty  of  the  father 
to  fulfil  his  natural  duties  to  support  his  off- 
spring which  may  have  been  recognized  by 
Congress  in  this  amendment,  we  are  unable 
to  agree  with  the  learned  trial  court  that  the 
final  ^ivlgment  upon  which  plaintiff  relies 
w.ka  not  extinguished  by  the  debtor's  dis- 
charge in  the  bankruptcy  court. 

Order  reversed  a/nd  case  remanded. 


KANSAS  SUPREME  COURT. 


Herbert  F.  HALL  ei  ah,  Plffs.  in  Err., 

V. 

•  L.  F.  KELLER  et  ah 

(64  Kan.  211.) 

*A  conslffn'or  of  ffrain  virhlch  Tr«s  de- 
livered   to    a    rall«V«y    company    for 

shipment  drew  a  draft  on  the  consignees, 
and  attached  thereto  hills  of  lading  issued  to 
him  by  the  carrier.  The  draft  was  indorsed 
and  delivered  by  the  payees, '  together  with 
the  bills  of  lading,  to  a  bank,  which  paid  to 
them  the  amount  of  it.  The  drawees  ac- 
cepted and  paid  the  draft.  Held,  that 
neither  the  bank  nor  the  payees  were  liable 
to  the  consignees  of  the  grain  (the  drawees) 
for  a  failure  of  title  in  the  drawer  of  the 
draft  to  the  property  shipped. 

(January  11,  1902.) 

*Headnote  by  Smith,  J. 


NOTB. — As  to  ri^'its  and  llahillties  of  as- 
signee of  bill  Of  lading  with  draft  attached  as 
against  consignee,  see  also,  in  this  series,  Finch 
▼.  Gregg,  49  L.  R.  A.  679,  and  note;  also  Toler- 
ton  &  S.  Co.  y.  Anglo-Californla  Bank,  50  L.  E. 
A.  777. 
62  L.  R.  A. 


ERROR  to  the  District  Court  for  Marion 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  recov- 
er damages  for  failure  of  title  to  property 
covered  by  bills  of  lading  attached  to  drafts 
which  had  been  ^id  by  plaintiffs.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  R.  Ii.  King,  Thomas  O.  Kelley, 
and  Kamea,  New,  Hall,  Sb  Kraathoff, 
for  plaintiffs  in  error: 

Consignees  are  entitled  to  recover  the 
money  paid  on  a  draft  drawn  upon  them  by 
consignors,  upon  a  failure  of  title  in  con- 
signors to  the  goods. 

Landa  v.  Lattin  Bros,  19  Tex.  Civ.  App. 
246,  46  S.  W.  48;  Finch  v.  Gregg,  126  N.  C 
176,  49  L.  R.  A.  679,  35  S.  E.  251. 

Messrs,  Keller  Sc  Dean  for  defendants  in 


Smith,  J.,  delivered  the  opinion  of  the 
court; 
This  was  an  action  brought  by  tue  firm  of 
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Hall  &  Robinson  against  Keller  &  Dean  and 
the  First  National  Bank  of  Marion  to  re- 
coTer  the  sum  of  $666  and  interest.  The 
facts  in  the  case  may  be  stated  briefly :  Kel- 
ler &  Dean,  a  firm  of  lawyers  in  Marion, 
brought  several  actions  for  different  clients 
against  a  farmer  in  Marion  county,  and 
levied  writs  of  attachment  on  about  2,000 
bushels  of  com.  The  writs  were  served  by 
on€  Jacob  Konrath,  a  constable.  While  he 
had  the  corn  in  his  possession  it  was  agreed 
between  the  parties  to  the  actions  that  it 
should  be  shipped  to  Kansas  City,  in  order 
to  obtain  the  higlfest  market  price.  Kon- 
rath loaded  the  grain  on  cars  of  the  Chicago, 
Rock  Island,  &  Pacific  Railway  Company, 
and  consigned  it  to  the  order  of  himself  at 
Kansas  City,  and  took  a  bill  of  lading  for 
each  car  (four  in  number).  On  the  follow- 
ing day  he  drew  a  sight  draft  on  Hall  & 
Robinson,  grain  dealers  in  Kansas  City,  as 
follows : 

First  National  Bank  of  Marion, 

Marion,  Kan.,  Aug.  28th,  1890. 
At   sight  pay  to  the  order  of  Keller  & 
Dean  seven  hundred  sixteen  &  no/100  dol- 
lars, value  received,  and  charge  to  the  ac- 
count of  Jacob  Konrath. 
To  Hall  k  Robinson, 

Kansas  City,  Mo. 

This  draft  was  indorsed  thusi  "Pay  to 
First  National  Bank  of  Marion,  or  order. 
Keller  ft  Dean.**  The  amount  of  the  draft 
($716)  was  credited  to  Keller  k  Dean  on  the 
books  of  the  bank.  The  draft,  with  bills  of 
lading  attached,  was  then  forwarded  by  the 
First  National  Bank  of  Marion  to  the  Amer- 
ican National  Bank  at  Kansas  City,  indorsed 
by  the  former  for  collection.  Upon  its  ar- 
rival there,  Hall  &  Robinson  accepted  it  for 
the  sum  of  $666  only,  notifying  the  drawer 
(Konrath).  This  change  of  amount  was 
not  objected  to  by  the  drawer  or  indorsers, 
and,  for  the  purposes  of  this  case,  the  draft, 
may  be  treated  as  having  been  drawn  for 
$666  in  the  first  instance.  The  above  amount 
was  collected  by  the  American  National 
Bank  from  Hall  A  Robinson,  and  remitted 
to  the  First  National  Bank  of  Marion.  On 
the  day  the  corn  was  shipped,  Konrath 
wrote  a  letter  to  plaintiffs  in  error,  as  fol- 
lows: 

Lehigh,  Kans.,  Aug.  28th,  1890. 
Hall  &  Robinson,. 

Kansas  City,  Mo. 
Gentlemen: — ^ 

1  have  shipped  you  to-day  four  cars  com 
containing  2,108  bus.  of  com.  Have  drawn 
on  you  $716.00,  which  you  will  please  honor 
62  L.  R.  A. 


when  presented.    Sell  it  for  the  best  you 
can,  and  make  return  to  me  at  Lehigh,  Kb. 
Yours  truly 
Jacob  Konrath. 
Com  is  billed  to  my  name.     I  indorse  bill 
of  lading. 

The  com  covered  by  bills  of  lading  never 
reached  Kansas  City.  It  was  replevied,  and 
taken  from  the  possession  of  the  carrier  by 
another  bank  under  a  paramount  lien.  It 
appears  that  the  bills  of  lading  were  in- 
dorsed in  blank  by  Jacob  Konrath,  the  ship- 
per. There  was  a  judgment  entered  against 
the  plaintiffs  below  for  costs,  and  they  have 
prosecuted  error  here. 

The  determining  question  in  the  case  is 
whether  Keller  &  Dean  and  the  First  Na- 
tional Bank  of  Marion,  under  the  facts 
stated,  became  liable  to  the  plaintiffs  in  er- 
ror for  a  failure  of  title  in  the  property 
shipped.  There  are  two  decisions  called  to 
our  attention  which  hold  that  a  bank,  by  its 
act  of  cashing  a  draft  payable  to  its  order, 
with  bills  of  lading  attached,  becomes  the 
owner  of  the  property,  and  undertakes  to 
carry  out  the  contract  made  by  the  drawer 
(the  shipper)  with  the  drawee  (the  con- 
signee) .  Landa  v.  Latiin  Bros.  19  Tex.  Civ. 
App.  246,  46  S.  W.  48;  Finch  v.  Oregg,  126 
N.  C.  176,  49  L.  R.  A.  679,  35  S.  E.  261.  In 
both  of  these  cases  grain  covered  by  the  bills 
of  lading  attached  to  the  drafts  which  the ' 
banks  cashed  was  of  inferior  quality,  and 
the  banks  were  held  liable  to  the  consignees 
and  acceptors  of  the  drafts,  after  the  same 
had  been  paid,  for  the  difference  in  value 
between  the  good  quality  of  grain  which  the 
consignor  agreed  to  ship  and  the  bad  qual- 
ity actually  received.  We  are  not  favorably 
impressed  with  the  logic  of  the  opinions  in 
these  cades.  We  think  their  weakness  lies  in 
the  fact  that  the  banks  are  treated  as  pur- 
chasers of  the  gprain.  This  could  not  be 
true,  for  the  property  shipped  had  already 
been  sold  to  the  consignees,  the  acceptors  of 
the  drafts,  and  the  legal  effect  of  the  accept- 
ance of  such  negotiable  paper  in  the  hands 
of  an  indorsee  for  value  at  the  time  seems 
to  have  been  overlooked.  The  ri^t  to  the 
price  only  was,  in  our  judgment,  transferred 
to  the  bank  in  the  present  case,  and  it  held 
possession  of  the  com  as  security  for  the 
money  it  had  advanced.  Tolerton  do  S.  Co. 
V.  Anglo-California  Bank,  112  Iowa,  706, 
60  L.  R.  A.  777,  84  N.  W.  930.  See  also 
Halsey  v.  Warden,  25  Kan.  128.  The  doc- 
trine of  the  Texas  and  North  Carolina  cases 
is  shown  in  the  Iowa  case  cited  to  be  un- 
sound in  principle.  The  court  said:  "The 
two  cases  cited  [referring  to  those  above 
mentioned]  stand  alone  in  holding  the  pur- 
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chaser  of  a  draft  with  the  bill  of  lading  at- 
tached liable  on  a  warranty  made  by  the 
assignor,  and  the  line  of  reasoning  pursued 
to  reach  this  conclusion  is  so  at  variance 
with  well-established  elementary  principles 
of  law  that  we  decline  to  accept  the  rule 
they  annoimce."  In  the  case  from  which  we 
have  quoted  the  rule  of  the  law  of  commer- 
cial paper  is  applied  to  the  effect  that  after 
the  holder  of  a  negotiable  draft  with  bill  of 
lading  attached  has  secured  an  acceptance 
of  such  draft  by  the  drawee  and  consignee, 
he  cannot  be  affected  by  any  equities  exist- 
ing between  such  consignee  and  the  seller  of 
the  goods.  Arpin  v.  Owens,  140  Mass.  144, 
3  N.  E.  25.  In  an  exhaustive  note  to  the 
case  of  Finch  v.  Oregg,  49  L.  R.  A.,  at  pages 
679-683,  the  annotator  cites  and  comments 
on  a  large  number  of  well-considered  cases 
which  uphold  the  doctrine  of  the  Iowa  deci- 
sion above  referred  to,  and  in  conclusion 
says:  "From  these  cases,  all  of  which  hold 
that  after  a  draft  attached  to  a  bill  of  lad- 
ing is  accepted  the  consignee  becomes  abso- 
lutely liable  on  the  acceptance,  and  that, 
after  payment  thereon  is  made,  he  cannot 
recover  it  back,  notwithstanding  any  failure 
of  consideration  between  him  and  the  draw- 
er, it  would  seem  that  the  decisions  in  the 
main  case,  and  in  Landa  v.  Lai  tin  Bros,  19 
Tex.  Civ.  App.  246,  46  S.  W.  48,  were  based 
on  a  wrong  principle,  and  that,  if  the  right 
principle  had  been  considered,  the  decisions 
must  have  been  different."  To  fix  a  liability 
upon  the  bank  or  upon  Keller  &  Dean  under 
the  circumstances  of  the  present  case  would 
not  only  violate  well-settled  rules  of  the 
law  governing  commercial  paper,  but  would 
also  tend  to  decrease  the  immense  volume  of 
business  which  is  carried  on  by  shippers  of 
stock,  grain,  and  other  commodities  by  re- 
stricting that  freedom  with  which  banks  ad- 
vance money  to  the  drawers  of  such  drafts 
with  bills  of  lading  attached.  If  banks  in 
whose  favor  such  bills  are  drawn  are  made 
liable  for  damage  on  account  of  the  defective 
quality  of  the  property  shipped  and  covered 
by  the  bill  of  lading,  or  for  failure  of  title 
in  the  drawer  of  the  draft,  a  serious  impedi- 
ment would  be  placed  in  the  way  of  shippers 
who  need  a  part  or  all  of  the  price  of  the 
commodity  sold  before  its  arrival  in  the 
market  to  which  it  is  consigned.  To  hold 
with  the  plaintiff  in  error  would,  to  use  the 
language  of  the  author  of  the  note  in  Finch 
V.  Qregg,  49  L.  R.  A.  679,  "undoubtedly 
cause  a  revolution  in  commercial  circles." 

The  judgment  of  the  court  heXovo  will  he 
ofiiTfned, 

All  the  Justices  concur. 
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T.  W.  HARRISON,  Plff,  in  Err., 

^• 

Harvey  HENDERSON,  Admr.,  etc.,  of   Sa- 

mantha  Johnson,  Deceased. 


(. 
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.) 


*1.     An   accord   and   satisfaction     U  tbe 

adjustment  of  a  disagreement  as  to  what  is 
due  from  one  party  to  another,  and  tbe  pay- 
ment of  the  amoant  se  agreed  upon. 

2.  The  mere  parmeat  by  a  debtor  of 
an  aukonnt  denominated  '^a  balame«** 
upon  an  account  rendered,  and  its  retention 
by  the  creditor,  do  not  constitute  an  accord 
and  satisfaction. 

8.  To  conatitnte  ■neb  payntent  an  m^^ 
cord  and  aatiafaction,  it  most  hare 
been  offered  as  full  satisfaction  of  a  cialm. 
and  accompanied  by  such  declarations  or  un- 
der such  circumstances  as  would  amount  to 
a  condition  that,  if  accepted  by  the  creditor, 
it  would  be  in  full  satisfaction  of  the  debt. 

(June  6,  1903.) 

ERROR  to  the  District  Court  for  Shaw- 
nee County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  a  balance  alleged  to  be  due  on  ac- 
count.   Affirmed, 

Statement  by  Cnnningliam,  J.: 

Henderson  was  a  resident  of  Pittsburg, 
Pennsylvania,  and  was  appointed  adminis- 
trator of  the  estate  of  Samantha  Johnson, 
deceased,  by  the  court  there.  As  such  ad- 
ministrator, he  had  for  collection  two  notes 
secured  by  mortgages  in  Topeka.  He  em- 
ployed Harrison,  who  is  an  attorney  re- 
siding in  Topeka,  for  the  purpose  of  collect- 
ing these  notes  by  foreclosure.  The  account 
growing  out  of  that  relationship  continued 
from  May,  1894,  until  March,  1808,  during 
which  time  the  administrator  remitted  ▼&- 
jious  sums  of  money  to  apply  on  fees  and 
expenses,  and  Harrison  made  collections,  so 
that  altogether  there  came  to  his  hands  $1,- 
210.  He  expended  various  sums  in  payment 
of  taxes,  etc.,  and  on  March  10,  1898,  made 
a  statement  to  Henderson  of  the  account 
embracing  these  expenditures  and  charges 
for  attorneys'  fees,  in  the  total  sum,  as 
then  claimed  by  him,  of  $739.20,  and  on 
that  date,  as  shown  by  this  account,  struck 
a  balance  of  $470.30,  and  remitted  the  same 

•Headnotes  by  Cunninoham,  J. 


NOTB. — For  other  cases  \A  this  series  as  to 
accord  and  satisfaction  by  part  payment,  see 
Fuller  y.  Kemp,  20  L.  R.  A.  785»  and  note: 
Tanner  v.  Merrill,  31  L.  R.  A.  f 71 ;  Clayton  v. 
Clark,  ^7  L.  R.  A.  771 ;  and  Chicora  Fertlliier 
Co.  Y.  Duuan,  60  L.  B.  A.  401. 
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by  draft.  This  draft  was  drawn  to  Harri- 
son's order,  and  indorsed  hj  him,  "Pay 
Harrey  Henderson,  Administrator  estate  of 
Sanuuitha  Johnson,  dee'd.  hal.,"  and  sent  to 
Henderson,  accompanied  by  a  letter  in 
which  he  said:  "1  enclose  you  statement 
in  the  Samantha  Johnson  estate  matters  and 
draft  on  N.  Y.  for  balance  of  $470.30  on 
that  matter."  This  draft  Henderson  col- 
lected, but^  refusing  to  consider  it  as  a 
payment  in  full,  he,  in  September,  1899, 
brought  this  action  upon*  account  for  mon- 
eys had  and  received,  giving  therein  credit 
for  the  expenditures, — $125  as  attorneys' 
lees  and  the  amount  of  the  remittance, — 
and  prayed  judgment  for  a  balance  of  $366. 
Harrison  answered,  setting  up  the  facts  rel- 
ative to  the  remittance  as  hereinbefore 
mentioned,  and  pleaded  the  same  as  an  ac- 
cord and  satisfaction.  Plaintiff  replied,  ad- 
mitting the  receipt  of  the  statement,  bift 
denied  the  correctness  of  the  account  as 
pleaded  by  the  defendant.  The  matter  was 
referred  by  consent  to  Hon.  J.  D.  McFar- 
land  to  report  upon  the  facts  and  the  law. 
Upon  the  hearing  before  the  referee,  the 
entire  matter  as  to  the  correctness  of  the 
charges  made  by  the  defendant  Harrison  for 
his  services  as  attorney  was  gone  into,  and 
evidence  heard  pro  and  con.  The  referee 
reported  that  the  charges  as  made  by  him 
were  excessive,  and  that  he  owed  to  the 
plaintiff  the  sum  of  $235,  with  interest  from 
September  9,  1808,  and,  as  a  conclusion  of 
law,  that  "the  retention  and  collection  of 
the  draft  for  $470.30  sent  by  the  defendant 
to  the  plaintiff  March  10th,  1898,  together 
with  the  letter  and  statement  therewith, 
was  not  under  the  facts  of  this  case  an 
accord  and  satisfaction,  or  the  settlement 
of  the  matters  between  plaintiff  and  defend- 
ant mentioned  in  said  statement,  and  does 
not  bar  the  plaintiff  from  recovering  any 
sum  that  otherwise  would  be  'due  him  on 
account  of  said  matters,"  and,  further,  that 
he  recover  said  sum  of  $235,  found  due.  This 
report  of  the  referee  was  confirmed  by  the 
district  court  over  the  objections  of  the  de- 
fendant, and  judgment  rendered  thereon 
against  defendant,  who  is  now  here  seeking 
a  reversal  of  the  same. 

Messrs.  T.  W.  Harrison,  R.  B.  Weloh, 
and  D.  T.  Grass,  for  plaintiff  in  error : 

In  case  of  a  liquidated  and  settled  claim 
the  tender  of  less  than  the  amount  in  sat- 
isfaction of  a  claim  does  not  preclude  the 
holder  from  maintaining  an  action  for  the 
remainder  of  the  claim.  But  in  case  of  an 
open,  unliquidated  account,  where  a  party 
makes  an  offer  of  a  certain  sum  in  satis- 
faction or  in  full  of  a  balance,  if  the  other 
party  receives  the  money  he  takes  it  cou- 
62  L.  R.  A. 


pled  with  the  condition  the  first  party  has 
attached  to  it,  and  is  bound  by  it. 

MoDaniels  v.  Lapham,  21  Vt.  235;  Keck 
V.  Hotel  Oumers*  Mut.F.  Ins.  Co.  89  Iowa, 
200,  56  N.  W.  438;  Nossoiy  v.  TomUnson, 
148  N.  Y.  32«,  42  N.  E.  715;  Fuller  v. 
Kemp,  138  N.  Y.  231,  20  L.  R.  A.  785,  33 
N.  K  1034;  Reynolds  v.  Empire  Lumber 
Co.  85  Hun,  470,  33  N.  Y.  Supp.  Ill;  Hills 
V.  Bomner,  53  Hun,  392,  6  N.  Y.  Supp.  469; 
Potter  V.  Douglass,  44  Conn.  544. 

The  law  favors  the  adjustment  of  such 
controversy  without  judicial  intervention, 
and  will  not  permit  a  creditor  to  accept  and 
retain  money  which  has  been  tendered  in 
full,  and  then  successfully  litigate  with  his 
debtor  for  the  recovery  of  a  larger  sum. 

Preston  v.  Qrwit,  34  Vt.  201;  Towslee  v. 
Healey,  39  Vt.  522;  Boston  Rubber  Co.  v. 
Peerless  Wringer  Co.  58  Vt.  561,  6  Atl.  407; 
McDaniels  v.  Lapham,  21  Vt.  222;  Bull  v. 
Bull,  43  Conn.  455;  Potter  v.  Douglass,  44 
iyonn.  544;  Reed  v.  Boardm^n,  20  Pick. 
441 ;  Donohue  v.  Woodbury,  6  Gush.  148,  52 
Am.  Dec.  777;  HilUard  v.  Noyes,  58  N.  H. 
312;  Brick  v.  Plymouth  County,  63  Iowa, 
462,  19  N.  W.  304;  Hinkle  v.  Minneapolis 
d  St.  L.  R.  Co.  31  Minn.  434,  18  N.  W.  275; 
McOlynn  v.  Billings,  16  Vt.  330;  Cole  v. 
Champlain  Transp.  Co.  26  Vt  87;  McDan- 
iels V.  Bank  of  Rutland,  29  Vt.  230,  70  Am. 
Dec.  406;  Schuyler  v.  Ross,  37  N.  Y.  S.  R. 
805,  13  N.  Y.  Supp.  944;  Deutmann  v.  Kil- 
patrick,  46  Mo.  App.  624;  1  Am.  &  Eng. 
Enc.  Law,  p.  422;  Washington  Natural  Chis 
Co.  V.  Johnson,  123  Pa.  593,  16  Atl.  799; 
Christman  v.  Martin,  7  Pa.  Super.  Ct.  573. 

Messrs.  A.  F.  Williams  and  Eugene 
Hagan  for  defendant  in  error. 

Cnnninshaia,  J.,  delivered  the  opinion 
of  the  court: 

There  are  two  questions  raised  by  the 
plaintiff  in  error:  (1)  One  upon  the  facts, 
it  being  claimed  that  the  report  of  the  ref- 
eree and  judgment  of  the  district  court  up- 
on the  facts  is  not  binding  upon  this  court, 
and  that,  as  all  of  the  evidence  introduced 
before  the  referee  is  in  the  record  here,  we 
may  look  into  it  as  though  we  were  trying 
the  case  de  novo,  and  that  upon  doing  so 
we  will  come  to  a  conclusion  other  and  cfif- 
ferent  than  did  the  referee  and  trial  court. 
Granting  that  the  findings  of  the  referee 
and  their  approval  by  the  district  court  are 
not  binding  here,  we  have  looked  into  the 
evidence  enough  to  enable  us  to  conclude 
that  the  findings  are  fully  warranted  there- 
by, and  are  such  as  meet  with  our  approval. 
(2)  The  main  contention  in  the  case  is  that 
there  was  an  accord  upon,  and  a  satisfaction 
of,  the  demands  arising  between  the  parties 
in  this  case.  Tiiat,  inasmuch  as  the  account, 
submitted  on  the  10th  day  of  March,  18^,lC 
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strudc  what  was  denominated  therein  as  a 
"balance/'  and  as  the  indorsement  upon  tho 
draft  indicated  that  it  was  for  such  bal- 
ance, and  as  the  letter  accompanying  the 
same  contained  the  suggestion  that  a  bal- 
ance was  therein  remitted,  as  a  matter  of 
law  Henderson  could  not  accept  such  draft 
under  these  circumstances  and  afterwards 
claim  a  further  payment. 

An  accord  is  an  agreement,  an  adjust- 
ment, a  settlement  of  former  difficulty,  and 
presupposes  a  difference,  a  disagreement,  as 
to  what  is  right.  A  satisfaction,  in  its  le- 
gal signiAcance  in  this  connection,  is  a  per- 
formance of  the  terms  of  the  accord.  If 
such  terms  requred  a  payment  of  a  sum  of 
money,  then  that  such  payment  has  been 
made. 

In  this  case  there  is  no  evidence  of  any 
disagreement  between  the  parties  prior  to 
the  sending  of  the  account  and  remittance 
accompanying  it.  Plaintiff  in  error  contends, 
however,  that,  because  such  remittance  was 
denominated'  ''a  balance,"  its  acceptance 
constituted  an  accord  and  satisfaction,  and 
cites  a  number  of  authorities  where  courts 
have  held  that  a  remittance  made  as  a  bal- 
ance, and  the  acceptance  of  the  same, 
amounted  to  an  accord  and  satisfaction. 
These  cases  have  all  been  carefully  exam- 
ined, and  in  every  one  there  appears  to  have 
been  a  prior  disagreement,  a  contention  as 
to  what  amount  was  due,  so  that  a  remit- 
tance, being  denominated  a  balance,  car- 
ried with  it  to  the  creditor,  as  a  fair  con- 
clusion, that  it  was  intended  by  the  debtor 
to  be  in  full  of  all  demands.  Without  the 
requirement  being  made  by  the  debtor  that, 
if  the  creditor  accepts  and  retains  the  prof- 
fered amount,  he  must  do  so  in  full  satis- 
faction of  his  demand,  or  without  accom- 
panying and  surrounding  circumstances 
fairly  indicating  that  such  was  the  purpose 
and  object  of  the  debtor  in  making  the  re- 
mittance, a  creditor  cannot  be  said  to  have 
so  accepted  a  payment.  To  constitute  an 
accord  and  satisfaction  in  law,  dependent 
upon  the  offer  of  the  payment  of  money,  it 
is  necessary  that  the  money  should  be  of- 
fered in  full  satisfaction  of  the  demand  or 
claim  of  the  creditor,  and  be  accompanied 
by  such  acts  or  declarations  as  amount  to 
a  condition  that,  if  the  money  is  accepted, 
it  is  to  be  in  full  satisfaction,  and  be  of 
such  a  character  as  that  the  creditor  is 
bound  to  so  understand  such  offer. 

In  Kin^sville  Preserving  Co,  v.  Frank,  87 
111.  App.  586,  it  is  held :  "To  constitute  an 
accord  and  satisfaction  of  a  claim  unliqui- 
dated and  in  dispute,  it  is  necessary  that 
the  money  should  be  offered  in  satisfaction 
of  the  claim  and  the  offer  accompanied 
with  such  acts  and  declarationa  as  amount 
to  a  condition  that,  if  the  money  is 
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accepted,  it  is  to  be  in  satisfaction,  and 
such  that  the  party  to  whom  it  is  offered  is 
bound  to  understand  therefrom  that,  if  he 
takes  it,  he  takes  it  subject  to  such  condi- 
tion." 

In  PotilUzer  v.  Wesson,  8  Ind.  App.  472, 
35  N.  £.  1030,  a  debtor  sent  his  chedc  iu 
payment  of  an  account.  It  was  held  that 
this  did  not  necessarily  imply  that  if  the 
creditors  accepted  the  check  they  must  have 
understood  that  their  accepting  it  was  io 
full  of  their  daiiji,  hence  there  was  no  ac- 
cord  and   satisfaction   thereby   shown. 

In  Perkins  v,  Beadley,  49  Mo.  App.  556, 
it  was  held:  "Where  a  controversy  as  to 
the  amount  of  the  indebtedness  exists  be- 
tween a  creditor  and  his  debtor,  and  the 
debtor  tenders  to  the  creditor  the  amount 
which  he  claims  is  due,  on  condition  that 
the  acceptance  of  it  should  discharge  the 
entire  demand,  the  acceptance  will  consti- 
tute an  accord  and  satisfaction  as  a  mat- 
ter of  law,  since  one  who  accepts  a  condi- 
tional tender  assents  to  the  condition."  But 
it  was  held  in  this  case  "that  the  mere  fact 
that  the  plaintiff  received  from  the  defend- 
ants less  than  the  aniount  of  his  claim,  in 
silence,  and  with  knowledge  that  the  de- 
fendants claimed  to  be  indebted  to  him  on- 
ly to  the  extent  of  the  payment  made,  did 
not  conclusively  and  as  matter  of  law  es- 
tablish an  accord  and  satisfaction." 

In  Beckman  v.  Birohard,  48  Ndb.  805,  67 
N.  W.  784,  where  a  payment  of  money  wai 
made  as  a  balance  due,  and  the  claim  made 
that  this  was  an  accord  and  satisfaction,  it 
was  held:  "A  creditor  who  accepts  money 
tendered  by  the  debtor  unconditionally  does 
not  by  that  act  estop  himself  from  main- 
taining an  action  to  recover  any  further 
sum  that  may  be  due." 

In  Kruger  v.  Geer,  26  Misc.  772,  66  N. 
Y.  Supp.  1015,  an  attorney  wrote  to  his 
client:  "Inclosed  you  will  find  a  statemoit 
of  account,  my  receipted  bill  for  profession- 
al services  since  our  last  statement^  and  a 
check  for  $166.86,  being  the  balance  due 
you."  No  other  indication  being  found  that 
this  was  intended  as  full  settlement^  the 
court  held  "that  the  fact  that  plaintiff  re- 
tained the  check  and  receipted  statement, 
where  the  check  contained  no  condition  that 
it  should  be  received  in  full  payment,  is 
insufficient  to  show  an  accord  and  satisfac- 
tion." 

It  was  ruled  in  Brigham  v.  Dana,  29  Vt 
1 :  "A  sum  of  money  paid  and  received  will 
not  operate  as  a  full  settlement^  alvuough 
the  payer  so  intended  it,  and  would  not 
have  paid  it  if  he  had  not  understood  that 
such  would  be  its  effect,  but  in  reference  to 
which  he  made  no  such  express  oonditioB, 
if  the  payee  did  np^^fj^^^erstand  it,  and 
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would  not' have  received  it  upon  such  an  un- 
derstanding/' Sec  also  1  Cyc.  Law  A  Proc. 
332. 

An  accord  and  satisfaction  is  the  result 
of  an  agreement  between  the  parties,  and, 
like  all  other  agreements,  must  be  consum- 
mated by  a  meeting  of  the  minds  of  the  par- 
ties, accompanied  by  a  sufficient  considera- 
tion. If  the  creditor  is  to  be  held  to  abate 
his  claim  against  the  debtor,  it  must  be 
shown  that  he  understood  that  he  was  doing 
so  when  he  received  the  claimed  considera- 
tion therefor.  A  simple  tender  of  a  bal- 
ance, as  shown  by  an  account  tendered  by 
the  debtor,  does  not  carry  with  it  an  impli- 
cation or  conclusion  that  by  such  tender  the 
debtor  paid,  or  that  the  creditor  agreed  to 
receive,  the  same'  in  full  of  the  amount 
due,  where  there  had  been  no  prior  disa- 
greement or  discussion  as  to  what  was  ac- 
tually due.  Surely  it  cannot  be  claimed  that 
such  was  the  condition  in  the  case  at  bar. 
It  was  shown  in  the  evidence  that  the  ad- 
ministrator had  no  knowledge  of  fees  prop- 
erly chargeable  by  attorneys  in  this  state 
for  services  rendered,  or  that  he  even  knew 
of  the  character  and  extent  of  the  services 
which  had  been  rendered.  The  sender  of  the 
check  did  not  require  its  acceptance  in  full 
ofall  demands  upon  him  as  a  condition  prece- 
dent to  its  acceptance.  The  circumstances 
better  warrant  the  conclusion  that  the  send- 
er was  saying,  ''In  my  judgment  these  fees 


charged  are  correct,  and  a  proper  remunera- 
tion  for  the  services  which  I  have  rendered, 
and,  in  accordance  with  this  view,  the 
amou*^^  sent  you  is  the  balance  that  is  due. 
If,  however,  after  you  have  investigated, 
you  do  not  so  conclude,  we  will  hereafter 
have  an  adjustment  of  any  difference  that 
may  then  arise,"  rather  than,  "I  will  give 
you  no  opportunity  whatever  to  inquire  as 
to  the  correctness  of  the  charges  I  have 
made,  and,  if  you  accept  the  draft,  it  must 
foreclose  all  question."  The  former  view  is 
most  just  to  the  plaintiff  in  error,  and  it  is 
the  position  that  an  honorable  and  fair- 
minded  attorney  would  take.  Under  our 
statute,  he  at  best  was  only  entitled  to  a 
lien  upon  the  moneys  which  had  come  into 
his  hands,  by  virtue  of  his  employment,  to 
secure  his  properly  charged  fees.  It  ^nis 
his  duty  to  at  once  remit  all  such  moneys, 
less  only  such  properly  charged  fees, — if,  in- 
deed, we  may  make  this  concession.  He 
could  not  be  permitted  to  charge  extortion- 
ate fees,  remit  the  balance  as  per  his  con- 
clusion, and  estop  his  client  thereby.  We 
are  fully  persuaded  in  this  case  there  was 
no  accord  and  satisfaction,  and  that  the 
defendant  in  error  is  entitled  to  recover 
the  amount  foimd  due  by  the  referee. 

The  judgment  of  the  District  Court  idU 
he  affirmed. 

All  the  Justices  concur. 
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WEST  COAST  MANUFACTURING  &  IN- 
VESTMENT COMPANY,  Appt,, 

T. 

WEST     COAST     IMPROVEMENT     COM- 
PANY, Respt. 

(25  Wash.  6^7.) 

3..  An  appeal  and  ■npersedeas  bond  in 
tlie  iinm  of  f2SO  is  snffloient,  in  case  of 
an  Appeal  from  a  Judgment  dismissing  the 
action  with  $10  costs,  under  a  statute  re- 
quiring the  penalty  of  an  appeal  bond  to  be 


not  less  than  $200,  and,  "in  order  to  effect 
a  stay  of  proceedings  where  the  appeal  is 
from  a  final  judgment  for  the  recovery  of 
money,  it  shall  be  in  a  penalty  double  the 
amount  of  damages  and  costs  recovered  in 
such  Judgment." 

2.  An  allegation  of  defendant's  claim 
a«  to  the  extent  of  its  ovirnerBlilp  is 
immaterial,  in  an  action  for  breach  of  a 
plainly  written  covenant  of  warranty  in  a 
deed  of  real  estate,  and  is  properly  stricken 
out  of  the  complaint. 

3.  A  ffeneral  covenant  of  -vrarranty  In 


NOTB. — Hoto  far  ia  tide  land  ioithin  protection 
of  oovenantM  in  deedf 

Wbst  Coast  Manufacturino  ft  Intestmbnt 
Co.  v.  West  Coast  Iupbovbmbnt  Co.,  in  so  far 
as  It  deals  with  the  effect  of  a  covenant  of 
warranty  upon  tide  land  which  is  plainly  cov- 
ered by  the  deed,  but  the  title  to  which  is  no- 
toriously in.  the  state,  presents  a  question  upon 
which  very  few  decisions  throw  any  light.  The 
Maine  court  has  held  that  "flats  are  a  peculiar 
property,"  and  "covenants  in  a  deed  convey- 
ing them  are  restricted  to  their  peculiarity." 
A  Judgment  declaring  erections  thereon  a  nui- 
sance will  not  evict  the  grantee  of  the  flats 
themselves,  and  until  eviction,  there  can  be  no 
62  L.  R.  A. 


breach  of  the  covenant  of  warranty  in  his 
grant.     Montgomery  v.  Reed,  69  Me.  510. 

In  Cooper  v.  Bloodgood,  32  N.  J.  Eq.  209,  the 
query  is  suggested,  whether  or  not  a  riparian 
owner  who,  in  conveying  his  property,  includes 
the  land  between  high  and  iow  water  mark,  to 
which  he  has  no  title,  will,  in  the  absence  of 
an  express  warranty  to  that  effect,  be  held  by 
the  usual  covenants  to  have  warranted  against 
the  notorious,  paramount,  and  sovereign  title 
of  the  state  to  such  land  under  water. 

That  the  state  takes  possession  of  and  uses 
land  below  the  line  of  low  tide  does  not  con- 
stitute a  breach  of  a  general  covenant  of  war- 
ranty of  title  by  the  grantor  of  lots  situated 
on    the    shore,    although    the    conveyance    wi "" 
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a  deed  of  a  traet  of  land  will  extend 
to  tide  lands  visibly  within  the  limits  of 
the  grant,  the  paramount  title  to  which  at 
the  time  of  the  grant  Is  In  the  state,  and  the 
insertion  of  the  words  "together  with  the  lit- 
toral, riparian,  and  shore  rights"  and  "the 
tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging,"  does  not  refer  to 
such  rights  merely  as  pertain  to  the  upland. 
4.  The  Insertion  In  a  deed  of  a  tract 
of  land  Tirliicli  lnclnde«  vrlthln  Its 
lintltM  tide  lands  belonging  to  the  state, 
of  the  clause,  "and  also  the  estate,  right, 
title,  and  interest  at  law  and  in  equity  therein 
and  thereto,"  does  not  restrict  the  covenant 
of  warranty  to  the  right,  title,  and  interest 
which  the  grantor  actually  has. 

6.  The  state  is  nrlthln  the  terms  of  a 
warranty  of  the  title  to  real  estate  against 
"all  persons  whatsoever." 

G.  An  e-v-lctlon  constltntlnff  a  breaeh 
of  warranty  of  title  to  real  estate  is  ef- 
fected by  the  assertion  of  paramount  title  by 
the  state,  which  the  covenantee  is  compelled 
to  purchase  to  save  Improvements  which  he 
has  placed  on  the  land. 

7.  The  statute  of  lintitatlons  does  not 
beffin  to  rnn  against  an  action  for  breach 
of  a  covenant  to  warrant  and  defend  the 
title  to  real  estate  until  an  eviction  occurs 

(August  27,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  Couuty  in 
lavor  of  defendant  in  an  action  brought  to 
recover  damages  for  breach  of  warranty  in 
a  deed  of  real  estate.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jame#  Kiefer,  for  appellant: 
Although     the     outstanding     paramount 
title    may    rest    in    the    state    or    in    the 
United   States,   the  grantor   who  warrants 


his  title  generally  is  liaUe  upon  his  cov- 
enants of  warranty. 

McGary  v.  Hastinga,  39  Cal.  366,  2  Am. 
Rep.  456;  Green  v.  Irving,  64  Miss.  450,  28 
Am.  Rep.  360;  Herrington  v.  Clark,  56  Kan. 
644,  44  Pac.  624;  KaTieaa  P.  R,  Co.  t.  Dun- 
meyer,  19  Kan.  539;  8  Am.  k  Eng.  £nc. 
Law,  2d  ed.  pp.  110,  111,  116.  Meservey  v. 
Snell,  94  Iowa,  222,  62  N.  W.  767. 

Knowledge  by  the  grantee  of  an  existing 
encumbrance  upon,  or  defect  in,  the  title 
about  to  be  conveyed  by  the  grantor  does  not 
take  away  his  right  of  recovery  for  a  breach 
of  warranty  by  reason  of  such  encumbrance 
or  defect. 

Demars  v.  KoeUer,  62  N.  J.  L.  203,  41 
Atl.  720;  Smith  v.  Lloyd,  29  Mich.  382; 
Godtnn  v.  Maxwell,  106  Ga.  194,  32  S.  E. 
114;  Wei88  v.  Binnian,  178  111.  241,  62  N.  E. 
969;  Teague  v.  Whaley,  20  Ind.  App.  26,  50 
N.  E.  41;  Yancey  v.  Tatlock,  93  Iowa,  386, 
61  N.  W.  997;  Copeland  v.  McAdary,  100 
Ala.  553,  13  So.  545;  Shato  v.  Bishee,  83  Me. 
400,  22  Atl.  361. 

The  action  was  brought  in  due  season 
after  the  payment  of  money  to  extinguish 
the  encumbrance. 

Po8t  V.  Campau,  42  Mich.  90,  3  N.  W.  272. 

The  covenant  of  warranty  contained  in 
the  deed  in  question  is  a  covenant  for  quiet 
enjoyment. 

Rawle,  Covenants  for  Title,  §  114;  Atnen$ 
V.  Nale,  25  111.  198;  Bostwick  v.  Williamt, 
36  HI.  65,  85  Am.  Dec.  385 ;  Reed  t.  Hatch, 
55  N.  H.  336;  Peck  v.  Houghtaling,  35  Mich. 
127. 

The  purchase  of  paramount  title,  if  it  be 


made  before  the  admission  of  the  territory  as 
a  state,  and  at  a  time  when  shore  owners  were 
given  certain  privileges  beyond  the  shore  line, 
and  by  usage  might  extend  manufacturing  es- 
tablishments to  navigable  depth,  for  which 
purpose  the  property  was  purchased.  Feurer 
V.  Stewart,  83  Fed.  793. 

Land  under  tide  water  owned  by  the  state  is 
within  the  terms  of  an  agreement  of  partition 
by  which  the  parties,  in  dividing  a  tract  of 
which  the  tide  land  is  parcel,  agreed  that,  if 
either  of  the  parties  should  be  dispossessed  of 
any  portion  of  the  tract  conveyed  to  it,  or 
should  be  put  to  any  cost  or  expense  in  defend- 
ing its  title  or  in  extinguishing  any  outstanding 
title  or  claim,  the  other  party  should  bear  its 
proportion  of  the  loss  or  expense.  United  New 
Jersey  K.  &  Canal  Co.  v.  Long  Dock  Co.  88  N. 
J.  Eq.  142. 

And  it  has  been  held  in  South  Carolina  that 
the  fact  that  the  tiUe  to  the  bed  is  in  the  state 
does  not  entitle  the  purchaser  to  a  rebate  from 
the  purchase  price.  Shands  v.  Triplet,  6  Rich. 
Eq.  76. 

Upon  a  similar  principle,  the  Minnesota 
court  has  held  that,  since  the  title  to  the  soil 
under  the  water  below  the  low-water  mark  in 
our  navigable  lakes  is  in  the  state,  the  deed  of 
the  owner  of  the  abutting  shore,  purporting  to 
convey  only  the  soil  under  the  water  below  the 
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low-water  mark,  is  inoperative.  Lake  Superior 
Land  Co.  v.  Emerson,  88  Minn.  406,  88  N.  W. 
200. 

The  owner  mortgaged  land  adjacent  to  tide 
land,  including  an  improvement  which  ex- 
tended over  on  the  tide  land,  and  afterwards 
filed  an  application  to  purchase  the  tide  land. 
Upon  the  foreclosure  of  the  mortgage  there 
was  a  deficiency  judgment  upon  which  execa- 
ti(«  was  issued  against  mortgagor's  interest  in 
the  tide  land.  Subsequently  this  interest  was 
assigned  to  a  third  party,  who  procured  a  con- 
veyance in  fee  from  the  state  of  the  tide  lands, 
and,  in  an  action  by  him  to  remove  the  cloud 
from  his  title  created  by  the  execution,  the 
court  granted  a  decree  restraining  the  mort- 
gagee from  the  collection  of  its  Judgment  out 
of  such  land.  It  was  held  that  such  decree 
was  a  bar  to  a  suit  by  the  mortgagee  to  have 
the  assignee's  title  declared  invalid.  Union 
Sav.  A  Loan  AssOb  v.  Byrne,  52  C.  C.  A.  465, 
114  Fed.  831. 

Under  a  grant  of  a  right  of  way  for  a  rail- 
road, describing  the  la;id  as  extending  from  the 
harbor  on  the  west  to  the  land  of  another  on 
the  east,  and  referring  to  a  map  of  the  rail- 
road as  located,  which  continues  the  road  west- 
erly across  the  harbor  of  the  same  widih  as  on 
the  grantor's  laud,  and  across  which  the  rail- 
road company  had  constructed  a  bridge  under 
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paramount  titla^  amounts  in  law  to  an  efvic- 
tion. 

Rawle,  Covenants  for  Title,  H  119,  142- 
148;  Whitney  ▼.  Dinamore,  6  Cush.  124; 
Broum  t.  Dioktsrson,  12  Pa.  372;  Loamia  y. 
Bedel,  11  N.  H.  74. 

Messre.  Piles,  Doawortli,  A  Howe,  for 
respondent: 

Where  the  bond  is  both  an  appeal  and  a 
supersedeas  bond,  the  $200  fixed  as  the 
penal  sum  of  an  appeal  bond  must  be  added 
to  the  sum  fixed  by  the  statute  as  the  penal 
sum  of  a  supersedeas  Ixmd,  and  it  inevitably 
follows  that  a  bond  conditioned  both  as  an 
appeal  and  supersedeas  must  be  in  the  penal 
sum  of  at  least  $400. 

GallotDay  v.  Tjoaaen,  22  Wash.  103,  00 
Pac.  129;  Beezley  ▼.  Bessiona,  22  Wash.  125, 
60  Pac.  130;  Pierce  v.  Willehy,  20  Wash. 
129,  54  Pac.  999;  Sumner  v.  Rogera,  21 
Wash.  361,  58  Pac  214. 

The  only  reasonable  ccmstrudion  to  be 
given  to  the  deed,  in  light  of  the  facts,  is 
that  respondent  warranted  its  title  to  the 
upland,  and  warranted  against  any  littoral, 
riparian,  or  shore  rights  on  the  tide-land 
area  existing  in  any  other  person  or  cor- 
poration, and  also  passed  to  appellant,  its 
^antee,  all  of  respondent's  estate,  right, 
title,  and  interest  in  and  to  the  shore. 

Feurer  v.  Stetrart,  83  Fed.  793;  Barre  v. 
Fleming,  29  W.  Va.  134,  1  S.  E.  731;  Ake 
T.  Maaon,  101  Pa.  17;  HoUnea  v.  Danforth, 
83  Me.  139,  21  Atl.  845;  Kuig  t.  MoOune, 
22  Wis.  628,  99  Am.  Dee.  85;  Montgomery 
T.  Reed,  69  Me.  510;  Jamea  v.  Jenkvna,  34 
Md.  1,  6  Am.  Rep.  300;  Rawle,  Covenants 
for  Title,  6th  ed.  §  85;  MoBride  ▼.  Pierce 
County,  44  Fed.  17;  Re  Fox,  52  N.  Y.  536, 


11  Am.  Rep.  751;  United  Btatea  ▼.  Food,  94 
U.  S.  315,  24  L.  ed.  192. 

Even  at  the  time  of  the  execution  of  the 
deed  on  August  13,  1890,  the  tide  lands  in 
controversy  must  have  been  owned  by  the 
state,  and,  as  a  matter  of  law,  of  which 
both  parties  are  chargeable  with  notice,  the 
title  of  the  tide  lands  could  not  have  left 
the  state  at  that  time  or  at  any  earlier  date. 

Eiaenhach  v.  Hatfield,  2  Wash.  236,  12  L. 
R.  A.  632,  26  Pac.  539. 

Wl&ite,  J.,  delivered  the  opinion  of  the 
court: 

Respondent  moves  to  dismiss  this  appeal 
for  the  reason  that  no  appeal  bond  has  been 
executed  or  filed  as  required  by  the  statute. 
The  judgment  appealeid  from  was  entered 
pursuant  to  an  order  sustaining  the  respond- 
ent's demurrer  to  appellant's  complaint,  ap- 
pellant having  elected  to  stand  on  its  com- 
plaint, and  the  action  having  been  accord- 
ingly dismissed  on  the  merits.  The  judg- 
ment is  that  the  plaintiff  take  nothing  by 
the  action,  and  that  the  defendant  recover 
of  the  plaintiff  its  costs  and  disbursements 
to  be  taxed.  From  the  recitals  in  the  judg- 
ment it  may  be  conceded  that  it  is  a  final 
judgment  on  the  merits.  The  record  shows 
that  the  amount  of  the  costs  and  disburse- 
ments taxed  is  $10.  The  judgment  of  dis- 
nrissal,  and  the  amount  of  costs  taxed,  are 
set  forth  in  the  recitals  of  the  bond.  The  pen- 
alty of  the  bond  is  in  the  sum  of  $250.  The 
condition  of  the  bond  is  to  the  effect  that 
the  appellant  will  pay  all  costs  and  damages 
that  may  be  awarded  against  it  on  the  ap- 
peal or  on  the  dismissal  thereof,  not  exceed- 
ing $200,  and  will  pay  and  satisfy  and  per- 


lesislative  authority,  it  was  held  that  the 
.right  of  way  extended  across  the  flats  lying  be- 
tween high  and  low  water  mark.  Lockwood 
V.  New  York  ft  N.  H.  R.  Co.  37  Conn.  387. 

A  grant  to  persons  In  possession  of  upland 
of  land  under  the  adjoining  water,  with  the 
proviso  that,  if  at  any  time  hereafter  it  shall 
appear  that  the  grantees  at  the  date  of  the 
conveyance  were  not  seised  of  an  estate  in  fee 
simple  of  the  premises  adjoining,  then  and  in 
every  snch  case  the  grant  should  he  void,  cre- 
ates a  condition  snbsequent,  so  that  a  re-entry 
is  necessary  to  devest  the  title.  Towle  v. 
Remsen,  70  N.  Y.  808. 

A  grantee  cannot  rely  npon  a  supposed  title 
in  the  state  to  a  dock  to  give  him  a  greater 
right  therein  than  he  obtains  under  his  grant, 
wherein  he  had  acknowledged  the  dock  to  he 
private  property  owned  by  his  grantor.  Hardy 
V.  McCullough,  28  Gratt.  251. 

From  the  peculiar  nature  of  the  tide  land, 
and  the  fact  that  in  most  cases  it  can  only  be 
used  in  connection  with  the  upland,  so  that  a 
deed  of  upland  which  includes  it  may  in  many 
cases  be  regarded  as  merely  a  release  of  the 
right  of  the  grantor  to  use  it,  the  question 
whether  failure  of  title  oonstitutes  a  breach  of 
warranty  would  seem  to  depend  largely  on  the 
Intention  of  the  parties^  If  the  vendor  ex- 
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pressly  assumes  to  convey  the  tide  land,  and 
receives  pay  for  it,  he  should  refund  the  money 
if  the  title  fails;  wherons,  if  the  purchaser 
pays  what  he  considers  the  land  worth  to  him 
in  view  of  the  uncertainty  of  the  use  to  which 
he  will  be  permitted  to  put  it,  he  should  not, 
after  taking  the  risk,  be  permitted  to  shift  the 
loss  upon  the  vendor.  Farthermore,  It  would 
seem  that,  in  all  cases  where  the  title  to  the 
soil  under  the  water  is  notoriously  in  the  state, 
the  purchaser  must  be  presumed,  as  matter  of 
law,  to  tiave  bargained  for  the  title  in  the  con- 
dition which  he  knows  it  to  be,  and  that,  after 
he  has  failed  in  his  speculation,  he  cannot  re- 
quire the  vendor  to  recoup  him  for  his  loss.  In 
Washington  there  has  been  some  uncertainty 
as  to  the  title  to  the  seashore,  and  it  may  be 
that  many  of  the  deeds  there  were  given  on  the 
assumption  that  the  vendor  had  a  right  to 
grant  title  to  the  tide  land.  And  that  the  as- 
sertion of  title  in  the  state  by  the  Constitution 
was  a  surprise  to  the  vendor  as  well  as  to  the 
vendee.  Under  such  circumstances,  the  vendor, 
having  received  the  full  price  for  his  land  un- 
der the  belief  that  he  had  a  right  to  sell  it, 
should,  in  Justness  and  fairness,  be  required  to 
return  so  much  of  the  purchase  money  as  rep- 
resenU  the  land  to  which  the  title  failed. 
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form  the  Judgment  appealed  from  in  case  it 
shall  be  affirmed,  and  any  judgment  or  or- 
der which  the  supreme  court  may  render  or 
make,  or  order  to  be  rendered  or  made  by 
the  superior  court  from  which  the  appeal  is 
taken.  The  respondent  contends  that,  inas- 
much as  the  bond  is  both  an  appeal  and 
supersedeas  bond,  the  penalty,  under  §  6506, 
Ballinger's  Anno.  Codes  &  Statutes,  should 
be  in  the  sum  of  at  least  $400.  Under  § 
6506,  supra,  the  penalty  of  an  appeal  bond 
shall  not  be  less  than  $200,  and,  in  order  to 
effect  a  stay  of  proceedings,  where  the  ap- 
peal is  from  a  final  judgment  for  the  recov- 
ery of  money,  it  shall  be  in  a  penalty  double 
the  amount  of  the  damages  and  costs  recov- 
ered in  such  judgment;  in  other  cases  it 
shall  not  be  less  than  $200,  and  sufficient  to 
save  the  respondent  harmless  from  dam- 
ages by  reason  of  the  appeal,  as  the  judge 
of  the  superior  court  shall  prescribe.  While 
the  judgment  appealed  from  was  a  judgment 
for  costs,  it  was  as  much  a  judgment  for 
money  as  if  it  had  been  for  a  principal  sum 
and  costs.  The  statute  is  clear,  and  there 
is  no  room  for  construction.  It  means  just 
what  it  says,  viz.,  that  all  final  judgments 
for  money  may  be  superseded  on  appeal  by 
a  bond  for  double  the  amount  of  such  judg- 
ment. Here  there  is  a  judgment  for  $10, 
and  a  bond  in  the  penal  sum  of  $250.  A 
bond  for  $220  would  have  been  sufficient, 
and  a  literal  compliance  with  the  statute. 
The  fact  that  it  is  more  than  the  exact  sum 
cannot  militate  ugainst  the  appellant.  The 
purpose  of  a  supersedeas  bond  is  to  protect 
the  respondent  in  the  collection  of  his  judg- 
ment and  in  the  enforcement  of  the  relief 
awarded  him  by  the  judgment.  All  the  re- 
spondent could  obtain  by  this  judgment  was 
the  sum  of  $10.  Upon  the  payment  of  this 
amount^  the  respondent  was  bound  to  fully 
satisfy  and  discharge  the  judgment  ipon 
the  records  of  the  court.  The  bond  in  this 
case  is  more  than  double  the  amount  of  the 
money  judgment  appealed,  and  $200  addi- 
tional, as  required  by  law.  Under  the  con- 
ditions of  the  bond,  tiie  respondent  was  fully 
secured  in  the  amount  recovered  by  it  in  the 
judgment,  as  well  as  for  costs  and  damages 
up  to  $200  on  appeal.  The  motion  to  dis- 
miss the  appeal  is  therefore  denied* 

The  complaint  in  this  action,  omitting 
formal  allegations,  is  substantially  as  fol- 
lows: ''Second.  That  on  or  about  the  22d 
day  of  October,  1889,  the  plaintiff  purchased 
from  the  defendant  a  certain  tract  of  land, 
situated  in  Ballard,  King  county,  Washing- 
ton, and  paid  part  of  the  purchase  money 
expressed  in  the  deed  hereinafter  mentioned, 
and  thereafter,  on  the  13th  day  of  August, 
1890,  upon  payment  by  the  plaintiff  of  the 
balance  of  the  cash  consideration .  for  said 
purchase,  the  defendant,  by  its  officers  there- 
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unto  duly  authorized,  made,  executed,  and 
delivered  to  the  plaintiff  its  certain  deed  to 
said  premises,  in  the  words  and  figures  fol- 
lowing, to  wit:    'This  indenture,  made   the 
13th  day  of  August,  1890,  between  the  West 
Coast  Improvement  Company,  a  corporation 
duly  incorporated,  organized,  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington,  the  party  of  the  first  part, 
and  the  West  Coast  Manufacturing  &   In- 
vestment Company,  of  Ballard,  Washington, 
also  a  corporation,  the  party  of  the  second 
part,  witnesseth:     That  the  said  party  of 
the  first  part,  for  and  in  consideration  off 
seven  hundred  and  fifty  dollars,  to  it  paid 
by  the  said  party  of  the  second  part,  does 
hereby  grants  bargain,  sell,  and  convey  to 
said  party  of  the  second  part,  and  to  its 
successors  and  assigns,  forever,  the  follow- 
ing described  tracts  or  parcels  of  real    es- 
tate, lying  and  being  in  the  county  of  King, 
state    of     Washington,     and     particularly 
bounded  and  described  as  follows,  to  wit: 
Beginning  at  the  comer  of  sections  11,  12, 
13,  and  14,  township  25  north,  range  3  east; 
thence  north  on  the  line  between  sections  1 1 
and  12,  62.7  feet  to  the  southerly  margin  of 
Shilshole  avenue;  thence  north,  66  deg.  18' 
west,  along  said  marginal  line,  252  feet,  to 
the   easternmost   comer    of    the   tract    de- 
scribed as  follows:     From  its  easternmost 
comer  run  thence  S.,  23  deg.  42'  west,  330 
feet;  thence  N.,  66  deg.  18'  west,  250  feet; 
thence  N.,  23  deg.  42'  E.,  330  feet,  to  the 
southerly  line  of  Shilshole  avenue;   thence 
S.,  66  deg.  18'  E.,  along  said  marginal  line, 
250   feet,   to   the   place  of   beginning, — ^to- 
gether with  all  the  littoral,  riparian,  and 
shore  rights  thereunto  belonging  or  in  any 
wise  appertaining,' — ^together  with  all  and 
singular  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  in  any 
wise  appertaining,  and  also  all  the  estate, 
right,  title,  and  interest  at  law  and  in  equity 
therein  or  thereto,  to  have  and  to  hold  the 
said  premises  to  the  said  party  of  the  second 
part,  and  to  his  successors  and  assigns,  for- 
ever.   And  the  said  party  of  the  first  part 
does  covenant  with  the  said  party  of  the 
second  part  and  its   legal   representatives, 
forever,  that  the  said  premises  are  free  from 
all  encimibrances;  and  the  said  party  of  the 
first  part  will,  and* its  successors  and  as- 
signs shall,  warrant  and  defend  the  same  to 
the  said  party  of  the  second  p£rt,  its  suc- 
cessors and  assigns,  forever,  against  the  law- 
ful claims  and  demands  of  all  persons  what- 
soever.   .     .     .    Third.  That  at  the  time  of 
making  said  contract,  to  wit,  in  October, 
1889,  the  defendant  had  recently  platted  and 
laid  out  a  town  site  in  the  vicinity  of  and 
adjacent  to  the  lands  hereinbefore  described, 
and  had  just  placed  the  same  upon  the  mar- 

ket»  and  had  platted  said  town  site  to  desp 
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waio*,  and  claimed  to  own  and  held  itself 
out  as  the  owner  of  all  the  lands  to  deep 
water;  and  the  actual  consideration  for  said 
conveyance,  in  addition  to  the  payment  of 
seven  hundred  and  fifty  dollars  in  cash,  was 
that  the  plaintiff  should  erect  and  put  in 
operation  in  a  short  time  a  shingle  mill  and 
shingle  manufacturing  plant  upon  said 
premises  for  the  purpose  of  aiding  and  pro- 
moting the  sale  of  the  lands  of  the  defend- 
ant so  platted  and  laid  out  into  a  town  site. 
Fourth.  That  upon  the  making  of  said  con- 
tract of  sale  and  the  payment  of  the  first  of 
said  purchase  money  defendant  put  the 
plaintiff  into  possession  of  said  premises, 
and  plaintiff  erected  thereon  valuable  im- 
provements, to  wit,  a  shingle  mill  and  shin- 
gle manufacturing  plant,  and  put  the  same 
into  operation,  and  expended  in  that  behalf 
a  sum  exceeding  $10,000,  and  established 
thereon  a  large  and  profitable  business. 
Fifth.  That  afterwards,  to  wit,  on  or  about 
the  10th  day  of  December,  1894,  the  state 
of  Washington,  by  its  board  of  state  land 
commissioners,  thereunto  duly  authorized 
by  the  laws  of  said  state,  laid  claim  to  the 
title  to  the  westerly  part  of  said  tract  of 
land  described  in  said  deed,  to  wit,  to  sev- 
enty-seven thousand  five  hundred  seventy- 
one  and  five-tenths  .(77,671.6)  square  feet 
of  the  premises  conveyed  by  the  said  deed, 
and  maintained  and  asserted  the  title  of  the 
state  of  Washington  to  the  same  as  tide 
lands  belonging  to  said  state,  and  platted 
the  same  for  sale  as  tide  lands,  and  there- 
after gave  the  plaintiff  the  option  of  pur- 
chasing said  lands  from  the  state  of  Wash- 
ington at  a  certain  price  placed  thereon  by 
the  said  state  of  Washington,  or  of  vacating 
and  relinquishing  said  premises.  Sixth. 
That  the  title  of  said  state  of  Washington 
to  said  lands  was  perfect  and  unassailable, 
and  a  title  paramount  to  that  conveyed  by 
the  defendant  to  the  plaintiff;  and  all  of 
plaintiff's  valuable  improvements,  exceeding 
in  value  the  sum  of  $20,000,  and  its  business 
established  and  carried  on  on  said  premises, 
were  all  situated  on  the  tide  lands  of  the 
state  of  Washington  as  shown  by  the  plat 
hereunto  annexed,  and  made  a  part  hereof, 
and  marked  'exhibit  A,'  and,  in  order  to  pro- 
tect and  save  the  same,  plaintiff  was  obliged 
to  pay,  and  did  pay,  to  the  state  of  Wash- 
ington for  said  seventy-seven  thousand  five 
hundred  seventy-one  and  five-tenths  (77,671.- 
5 )  square  feet  on  said  premises  so  conveyed 
by  the  defendant  to  the  plaintiff  the  sum  of 
one  thousand  five  hundred  twenty-two 
and  ^^  dollars  ($1,622.72)  in  lawful  money, 
and -acquired  the  title  of  the  state  thereto, 
and  received  a  conveyance  therefor  from 
said  state  of  Washington.  Wherefore  plain- 
tiff demands  judgment  against  the  defend- 
ant for  the  sum  of  one  thousand  five  hun- 
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dred  twenty-two  and  ^^^  dollars  ($1,- 
522.72),  and  interest  thereon  from  July  1, 
1895,  and  costs  of  suit."  The  plat  referred 
to  in  the  complaint  shows  the  upland  por- 
tion of  the  tract  to  be  a  narrow  strip  of 
land,  triangular  in  form,  extending  across 
the  entire  width  of  the  tract,  about  8  feet 
wide  on  one  side  of  the  tract  and  31  feet 
wide  on  the  other  side  of  the  tract,  lying 
between  the  line  of  Shilshole  avenue  on  the 
east  side  and  the  meander  line  on  the  west 
side.  The  westerly  part  of  said  tract  is  tide 
lands.  The  harbor  line,  at  the  shortest  dis- 
tance, lies  151  feet  from  the  westerly 
boundary  of  the  tract  conveyed,  and  between 
it  and  the  inner  harbor  line  is  block  6  of 
Ballard  tide  lands,  while  other  tide  lands 
lie  on  the  north  and  south  sides  of  the  tract 
specifically  conveyed.  On  motion  of  the  re- 
spondent the  words,  "and  claimed  to  own 
and  held  itself  out  as  the  owner  of  all  the 
lands  to  deep  ^ater,"  in  the  third  paragraph 
of  the  complaint,  were  stricken  on  the 
ground  that  the  same  was  an  irrelevant  and 
immaterial  allegation.  This  is  assigned  as 
error.  This  action  is  brought  on  an  alleged 
breach  of  warranty  contained  in  a  deed  exe- 
cuted August  13,  1890.  The  latter  stricken 
by  the  court  refers  to  a  claim  made  by  the 
respondent  in  the  year  1889.  If  this  was  an 
action  for  deceit,  misrepresentation,  or 
fraud,  the  allegation  ipight  be  material. 
This  action,  however,  is  for  the  breach  of  a 
plainly  written  covenant.  There  is  no  am- 
biguity in  the  language  of  the  deed.  The 
intention  of  the  parties  must  be  derived 
from  the  deed  itself.  For  these  reasons  we 
think  the  matter  alleged  was  wholly  imma- 
terial, and  it  was  properly  stricken. 

A  demurrer  was  interposed  on  the 
grounds  that  the  complaint  did  not  state 
facts  suHicient  to  constitute  a  cause  of  ac- 
tion, and  that  the  action  was  not  com- 
menced within  the  time  limited  by  law,  and 
that  several  causes  of  action  had  been  im- 
properly united.  This  demurrer  was  sus- 
tained. The  ruling  of  the  court  in  this  re- 
spect, as  well  as  the  judgment  of  dismissal 
on  the  refusal  of  the  appellant  to  plead 
further,  are  assigned  as  error,  and  will  be 
considered  together.  They  raise  squardy  the 
broad  question  whether  a  warranty  such  as 
was  given  in  this  case  covers  tide  lands,  the 
paramount  title  of  which  was  in  the  state 
at  the  time  the  deed  was  executed.  The  re- 
spondent contends  that  it  does  not,  "because 
it  appears  that  at  the  time  of  the  original 
arrangement  for  purchase,  and  also  at  the 
time  the  deed  was  made,  the  portion  of  the 
premises  for  which  appellant  afterwards 
paid  the  state  was  openly,  plainly,  visibly, 
and  notoriously  tide  land,  of  which  the  state 
was  the  owner;  and,  further  construing  the 
deed  in  the  light  of  the  physical  facts  whichj[^ 
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existed  at  the  time  as  shown  by  the  diagram 
referred  to  in  the  complaint,  there  was  no 
intention  on  the  part  of  the  respondent,  in 
using  the  general  language  embraced  in  the 
deed,  to  covenant  against  the  rights  of  the 
state  in  the  tide-land  portion  of  the  prem 
ises;  that  the  description  of  the  premises 
in  the  deed  sufficiently  makes  it  known; 
that,  so  far  as  tide  lands  are  concerned,  it 
is  only  the  littoral,  ripaj*ian,  and  shore 
rights  that  are  conveyed,  and  not  the  soil." 
The  original  contract,  upon  which  the  deed 
is  founded,  is  not  set  forth  in  the  pleadings. 
l*he  presumption  is,  if  this  was  material, 
that  the  deed  is  in  compliance  with  the 
contract.  The  general  rule  for  the  construc- 
tion of  covenants  is  that  the  intention  of 
the  parties,  when  it  can  be  ascertained  from 
the  instrument,  must  govern,  and  to  come 
at  this  all  the  parts  of  it  must  be  considered 
together.  The  real  meaning  of  the  parties 
must  be  gathered  from  the  instrument  it- 
self, and  it  is  only  when  the  meaning  of  the 
words  used  is  doubtful  that  surrounding  cir- 
cumstances are  to  be  considered,  and  parol 
proof  is  not  admissible  to  explain  the  cov- 
enants in  a  deed  where  there  is  no  ambigui- 
ty. Clark  V.  Devoe,  124  N.  Y.  120,  28  N.  E. 
275;  Easterhy  v.  Heilbron,  1  McMuU.  L. 
462.  "The  cardinal  point  is.  What  was  the 
intention  of  the  parties,  as  derived  from  the 
deed  itself?  When  that  is  discovered,  it 
ought  to  be  carried  into  effect,  if  it  can  be 
done  consistently  with  the  rules  of  law.  If 
the  words  and  provisions  are  doubtful,  they 
are  to  be  taken  most  strongly  against  the 
grantor.  If  they  are  susceptible  of  different 
constructions,  the  court  may  take  into  con- 
sideration the  circumstances  attending  the 
transaction,  the  particular  situation  of  the 
parties,  and  the  state  of  the  thing  granted 
at  the  time  of  making  the  grant,  for  the 
purpose  of  ascertaining  the  probable  in- 
tent." Woodworth,  J.,  in  Whallon  v.  Kauff- 
man,  19  Johns.  97.  "Tlie  words  of  the  cov- 
enant itself  are  the  primary  source  from 
which  this  intention  is  to  be  drawn.  These 
are  the  symbols  appointed  by  the  parties  to 
denote  their  purpose,  and  they  are  generally 
the  best  and  surest  guide  to  its  discovery. 
Hence,  when  the  covenantor  has  drawn  a 
covenant  in  general  and  unqualified  form,  it 
must  be  presumed  that  he  so  intended  it, 
and  it  will  be  so  construed  unless  such  pre- 
sumption is  utterly  irreconcilable  and  in- 
compatible with  a  limited  covenant  in  the 
same  deed."  8  Am.  &  Eng.  Enc.  Law,  2d  ed. 
76,  and  cases  cited.  This  is  the  rule  where 
the  deed  contains  a  covenant  in  general  and 
unqualified  form,  together  with  limited  cov- 
enants; and  we  see  no  reason  why  the  same 
rule  should  not  prevail  when  circumstances 
outside  of  the  instrument  are  invoked  to] 
limit  the  general  covenant  contained  in  the 
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instrument.  The  words  and  protvisioBB  of 
the  covenants  in  the  deed  are  not  doubtful, 
and  they  are,  on  the  face  of  the  deed,  sue- 
oeptible  of  but  one  construction.  In  such  a 
case  the  intent  of  the  parties  must  be  ascer- 
tained from  the  deed  itself,  without  r^axd 
to  the  circumstances  attending  the  transac- 
tion and  the  state  of  the  thing  granted.  The 
deed,  in  terms,  by  metes  and  bounda,  pur- 
ports to  convey  to  the  appellant  a  tract  of 
land  330  feet  long  by  250  feet  wide;  in  all, 
82,250  square  feet.  After  the  descriptioa 
of  the  tract  conveyed  in  tiie  granting  clause, 
come  these  words:  "Together  with  all  the 
littoral,  riparian^  and  shore  rights  there- 
unto belonging  or  in  any  wise  appertaining; 
together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining; and  also  all  the  estate,  rights  title, 
and  interest  at  law  and  in  equity  therein  or 
thereto."  We  think  that  the  littoral,  ri- 
parian, and  shore  rights  and  tenements, 
hereditaments,  and  appurtenances  here  men- 
tioned refer  to  those  rights,  etc.,  as  they 
appertained  to  the  tract  described  by  metes 
and  bounds,  and  not  to  the  mere  upland  in 
the  tract.  The  words,  "and  also  the  estate, 
right,  title,  and  interest  at  law  and  in  equity 
therein  or  thereto,"  also  refer  to  the  entire 
tract  as  described,  and  their  insertion  in 
the  deed  does  not  in  any  way  limit  or  con- 
trol the  estate  granted  and  conveyed  by  the 
words  previously  used  in  the  granting 
clause,  so  as  to  restrict  the  grantee  to  the 
right,  titltf,  and  interest  only  that  the 
grantor  actually  had.  These  words  were 
added  rather  for  fullness  and  certainty,  and 
not  with  a  view  to  any  limitation  of  the 
tract  conveyed.  Hubbard  v.  Apthorp,  3 
Gush.  419.  The  word  "premises,"  used  in 
the  covenanting  clause  in  the  deed,  refers  to 
the  entire  premises  conveyed,  upland  as  well 
as  tide  land.  Loomis  v.  Bedel,  II  N.  H.  74; 
Bayley  v.  McCoy,  8  Or.  259. 

There  can  be  no  question  but  that  the  cov- 
enant of  warranty  in  the  deed  set  out  in  the 
complaint  referred  to  the  entire  tract  de- 
scribed by  metes  and  bounds.  The  covenant 
of  warranty  in  the  deed  operates  merely  as 
an  assurance  of  the  title  which  the  deed  pur- 
ports to  convey.  It  does  not  pass  any  es^ 
tate,  or  enlarge  or  restrict  the  estate  con- 
veyed. "The  obligation  in  a  general  war- 
ranty of  title  is  not  that  the  covenantor  is 
the  true  owner,  or  that  he  is  seised  in  fee, 
with  right  to  convey,  but  that  he  will  de- 
fend and  protect  the  covenantee  against  the 
rightful  claims  of  all  persons  thereafter  as- 
serted." Oreen  v.  Irving,  54  Miss.  450,  28 
Am.  Rep.  S66.  Parol  evidence  is  not  ad- 
missible to  control  the  covenants  in  a  deed. 
Why,  then,  should  the  knowledge  or  proof 
of    physical    la^.,.^^^^^r^^[^ectT 
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"Knowledge  or  notice,  however  full,  of  an 
encumbrance,  or  of  a  paramount  title,  does 
not  impair  the  right  of  recovery  upon  cov- 
enants of  warranty.  The  covenants  are 
taken  for  protection  and  indemnity  against 
known  and  unknown  encumbrances  or  de- 
fects of  title."  Copeland  v.  McAdory,  100 
Ala,  663,  13  So.  545.  "It  is  a  well-settled 
rule  that  knowledge  by  the  grantee,  at  the 
time  of  the  conveyance,  of  the  existence  of 
an  encumbrance  on  the  land,  or  of  a  defect 
in  the  grantor's  title,  does  not  control  the 
force  and  effect  of  the  express  covenants  in 
the  deed,  or  affect  the  question  of  breach. 
If  the  grantor  wishes  to  exclude  known  de- 
fects or  encumbrances  from  the  operation  of 
the  covenants,  he  should  do  so  by  incorporat- 
ing the  intended  limitation  in  the  covenants 
themselves.  Failing  to  do  so,  he  must  be 
bound  by  the  express  words  of  the  cove- 
nants, and  cannot  be  permitted  to  destroy 
the  force  of  their  language  by  parol.  Be- 
sides, it  does  not  follow  from  the  fact  that 
the  parties  had  knowledge  of  a  particular 
encumbrance  on  the  land,  or  defect  in  the 
title,  that  they  intended  to  exclude  it  from 
the  protection  of  the  covenants.  Men  often 
take  warranties  knowing  of  defects  in  .the 
title.  The  general  rule  above  stated  has 
been  qualified  in  some  of  the  United  States. 
It  has  been  held  that  a  highway  which  is 
open  and  in  use,  so  that  the  grantee  must  be 
charged  with  notice  of  its  existence,  is  ex- 
cepted from  the  protection  of  the  covenants 
in  a  deed.  And,  again,  it  has  been  held  that 
the  covenants  do  not  extend  to  apparent 
casements  which  openly  affect  the  physical 
condition  of  the  land,  or,  what  amounts  to 
the  same  thing,  of  which  the  grantee  has 
knowledge.  But  these  exceptions  are  con- 
trary to  the  vast  preponderance  of  author- 
ity, according  to  which  the  appropriate  cove- 
nants in  a  deed,  in  the  absence  of  statutory 
provision  to  the  contrary,  extend  to  public 
and  private  ways,  and  to  other  easements, 
whether  or  not  they  affect  the  apparent 
physical  condition  of  the  land,  or  are  other- 
wise known  to  the  grantee."  8  Am.  A  Eng. 
Enc.  Law,  2d  ed.  86-88.  We  have  examined 
the  long  list  of  authorities  cited  to  support 
the  above  text,  and  have  no  hesitation  in 
saying  that  the  author's  conclusions  are 
fully  borne  out  by  the  authorities.  But  one 
case  has  been  cited  by  respondent  in  opposi- 
tion to  the  view  here  expressed,  and  that  is 
the  case  of  Feurer  v.  Stewart,  83  Fed.  793. 
The  court  in  that  case  says:  "When  an  es- 
tate is  conveyed  by  a  deed  describing  it  so 
that  the  parties  must  understand  therefrom 
that  the  estate  is  subservient  to  a  superior 
title,  which  cannot  be  extinguished  nor  ac- 
quired, the  grantee  takes  it  cum  onere,  and 
no  right  of  action  can  accrue  in  his  favor 
upon  the  covenants  in  the  deed,  unless  in  thr 
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covenant  the  grantor  specifically  agrees  to 
stand  liable  for  losses  resulting  from  the 
assertion  of  such  superior  title.  If  not  men- 
tioned in  the  covenant,  it  will  be  presumed 
that  the  parties  have  made  allowance  for  a 
known  defect  of  title  in  fixing  the  purchase 
price,  and  the  grantee,  having  only  paid  for 
what  he  gets,  cannot  afterwards  be  heard  to 
complain  that  he  has  been  damaged  by  a 
broken  contract  on  the  part  of  the  grantor. 
This  case  is  distinguishable,  by  its  peculiar 
facts  and  circumstances,  from  all  precedents 
to  which  my  attention  has  been  directed; 
but  the  above  propositions  are  applicable 
here,  and  the  same  are,  in  a  measure,  sup- 
ported by  the  following  authorities:  Co. 
Litt.  Butler  &  Hargrave's  Notes,  1st  Am., 
from  19th  London,  ed.  384a;  2  Sugden,  Ven- 
dors, 8th  Am.  ed.  230;  Montgomery  v.  Reed^ 
69  Me.  510-516;  Holmes  v.  Danforth,  83 
Me.  139,  21  Atl.  ^^5;  Ahe  v.  Mason,  101  Pa. 
17;  Kuts  V.  McCune,  22  Wis.  628,  99  Am. 
Dec.  85;  Barre  v.  Fleming,  29  W.  Va.  314. 
1  S.  £.  731.  The  words  of  the.  covenant 
seem  to  indicate  an  intention  in  the  minds 
of  the  parties  to  restrict  the  covenant  to 
correspond  to  the  known  situation  of  the 
premises,  so  that  the  liability  of  the  vendor 
shall  not  be  greater  than  would  be  reason- 
able for  her  to  assume.  The  covenant  is  not 
to  defend  against  all  lawful  claims,  but 
against  all  persons  lawfully  claiming  or  to 
claim.  Now,  the  commonwealth  is  not  a 
person,  and  its  claim  of  title  is  not  men- 
tioned specifically,  nor  is  it  within  the  gen- 
eral terms  of  the  covenant,  if  the*  words  are 
to  be  considered  as  having  been  selected  to 
accurately  express  the  intention  of  the  par- 
ties. Rawle,  Covenants  for  Title,  5th  ed.  p. 
171;  McBride  v.  Pierce  County,  44  Fed.  17; 
Re  Fox,  52  N.  Y.  535,  11  Am.  Rep.  751; 
United  States  v.  Fox,  94  U.  S.  315-321,  24 
L.  ed.  192,  193."  From  this  quotation  it 
seems  that  the  learned  judge  extends  the  ex- 
ception to  the  rule  that  a  covenantor  is 
bound  by  the  express  words  of  his  covenant 
so  as  to  include,  not  only  an  easement,  but 
the  principal  subject-matter.  He  also  holds, 
contrary  to  any  authority  we  have  been  able 
to  discover,  that,  where  the  grantee  knows 
of  a  superior  title  which  cannot  be  extin- 
guished or  acquired,  the  grantor  must  ex- 
pressly covenant  to  stand  liable  for  losses  re- 
sulting from  the  assertion  of  such  superior 
title,  or  he  will  not  be  bound.  The  rule,  as 
wc  understand  it  to  be,  is,  as  laid  down  in 
the  text  already  cited  from  8  Am.  &  Eng. 
Enc.  Law,  that,  where  one  covenants  to  war- 
rant generally,  he  is  bound  to  answer  for  all 
defects,  and,  if  he  desires  to  avoid  any  par- 
ticular defect,  he  must  do  so  by  a  limita- 
tion in  tlie  instrument  itself.  Says  Brewer, 
J.,  in  Barlow  v.  Delaney,  40  Fed.  97 :  "The' 
very  purpose  of  the  covenant  is  protection 


T70 


Washington  Slpbeme  CJoubt. 


AUG^; 


against  defects,  and  to  hold  that  one  can  be 
protected  only  against  unknown  defects 
would  be  to  rob  the  covenant  of  more  than 
one  half  its  value,  besides  destroying  the 
force  of  its  language.  If,  from  the  force  of 
a  covenant,  it  is  desired  to  eliminate  known 
defects,  or  to  limit  the  covenant  in  any  way, 
it  is  easy  to  say  so.  General  in  its  lan- 
^uanrp,  it  reaches  to  all  defects  within  its 
terms,  known  or  unknown."  With  the  ex- 
ception of  the  case  of  Feurer  v.  Stewart,  83 
Ked.  793,  the  cases  cited  by  the  respondent 
are  all  cases  of  easement  or  servitude.  The 
controversies  in  these  cases  arise  over  some 
pliysical  easement  or  servitude  only  partial- 
ly affecting  the  subject-matter  of  the  grants 
and  the  question  is  one  of  liability  of  the 
grantor  for  the  depreciation  of  the  estate  to 
that  extent.  Here  is  plain  failure  of  title 
to  77,571.5  square  feet  out  of  82,250  square 
feet, — ^nearly  all  the  land  ^conveyed;  and  we 
do  not  think  the  grantor  should  be  relieved 
from  the  plain  provisions  of  his  contract,  to 
protect  the  gi-antee  against  the  rightful 
claims  of  all  persons,  under  the  rule  laid 
down  by  those  courts  excepting  visible  ease- 
ments and  servitudes  from  the  covenant  of 
general  warranty  or  the  warranty  against 
encumbrances.  Where  the  title  to  the  land 
itself  absolutely  fails,  and  the  grantee  takes 
nothing  by  his  deed  but  a  mere  fraction  of 
the  land, — as  in  this  case, — ^we  are  at  a  loss 
to  see  how  he  can  be  said  to  take  the  land 
cum  onere,  for  in  fact  he  takes  nothing.  We 
have  examined  the  authorities  cited  by  the 
respondent  in  his  brief,  and  on  which  the  de- 
cision in  Feurer  v.  Hienarty  83  Fed.  793,  is 
based,  and  they  all  relate  to  easements  or 
servitudes,  and  in  such  cases  it  is  said  the 
grantee  takes  the  land  cum  onere.  The  case 
of  Montgomery  v.  Reed,  69  Me.  610,  was 
where  there  was  a  conveyance  of  tide  flats, 
the  title  to  which  passed  by  the  deed.  The 
court  held  that  the  owner  of  the  flats  held 
them  subject  to  the  rule  that,  until  he  built 
upon  or  inclosed  them,  the  public  had  a 
right  to  use  them  for  the  purpose  of  naviga- 
tion while  they  were  covered  by  the  sea,  and 
the  right  of  the  public  to  use  them  was  not 
an  encumbrance  within  the  usual  covenant 
against  encumbrances.  The  case  of  Holmes 
V.  Danforth,  83  Me.  139,  21  Atl.  845,  was 
where  land  was  conveyed  by  deed  with  cove- 
nant of  warranty  against  encumbrances. 
The  land  was  bounded  by  the  center  of  a 
public  road,  and  so  described  in  the  deed,  so 
that  from  the  instrument  itself,  without  re- 
sort to  oral  testimony  or  extraneous  evi- 
dence, knowledge  of  the  fact  was  brought 
home  to  the  grantee;  and  it  was  held  that 
there  was  no  breach  of  the  covenant  against 
encumbrances  by  reason  of  the  road,  and 
that  the  grantee  took  the  land  cum  onere. 
In  the  case  of  Ake  v.  Mason,  101  Pa.  17, 
62  L.  R.  A. 


where  a  plan  for  laying  out  a  street  had  been 
confirmed  by  the  proper  court,  and  was  a 
public  record,  of  which  the  purchaser  was 
bound  to  take  notice,  a  vendee  of  land  could 
not  recover  damages  from  his  vendor. upon 
the  opening  of  the  street,  on  a  covenant  of 
general  warranty  and  against  encumbrances, 
for  the  porticm  of  the  land  occupied  by  the 
street.  In  the  ca^e  of  Kuiz  v.  McCune,  22 
Wis.  628,  99  Am.  Dec.  85,  where  at  the  time 
of  the  purchase  a  part  of  the  land  wajs 
overflowed  by  a  mill  pond  created  by  a  dam 
on  land  not  belonging  to  the  defendant, 
which  dam  had  been  maintained  long  enough 
to  create  a  prescriptive  right  in  the  owner 
of  it  to  flow  the  land  in  question,  it  was  held 
that,  as  the  overflowed  land  was  obviously, 
at  the  time  of  purchase,  subject  to  the  servi- 
tude or  easement  of  the  overflow  of  water 
from  the  dam,  there  was  no  breach  of  the 
covenant  against  encumbrances.  In  the  ra>e 
of  Barre  v.  Fleming,  29  W.  Va.  314,  1  S.  E. 
731,  it  was  held  that  the  riparian  proprietor 
of  lands  bounded  by  the  Ohio  river  in  the 
state  of  West  Virginia  owns  the  fee  in  the 
lands  to  low- water  mark,  subject  to  the 
easement  of  the  public  for  navigation  in  that 
portion  lying  between  high  and  low  water 
mark;  and  that,  when  land  lying  on  the 
Ohio  river  is  conveyed  by  deed  with  general 
warranty,  and  calling  for  low- water  mark 
on  said  river  as  one  of  its  ^imdaries,  the 
warranty  is  not  broken  by  reason  of  the  fact 
that  the  public  owns  an  easement  therein. 
In  none  of  the  cases  cited  to  sustain  the  rul- 
ing of  the  court  in  Feurer  v.  Stewart,  supra, 
did  the  title  to  the  principal  thing  fail,  as 
in  the  case  at  bar,  and  they  were  all  cases 
involving  the  question  of  visible  easements 
or  servitudes  over  or  annexed  to  land,  of 
which  the  grantee  knew  or  was  bound  to 
take  notice. 

The  additional  case  of  Janes  v.  Jenkins, 
34  Md.  1,  6  Am.  Rep.  300,  cited  by  the  re- 
spondent, is  also  a  case  involving  a  visible 
servitude, — a  window  light, — in  which  it  was 
held  that  the  vendee  of  an  adjoining  tract, 
imder  the  circumstances  detailed  in  the 
case,  took  the  land  with  the  servitude  an- 
nexed, and  the  enjoyment  thereof  by  the 
owner  of  tlie  adjoining  lot  constituted  no 
breach  of  a  covenant  of  special  warranty. 
But  it  is  claimed  that,  inasmuch  as  the  cove- 
nant of  warranty  is  against  "all  persons 
whatsoever,"  it  is  not  a  covenant  against 
the  state;  that  the  state  is  not  a  person, 
and,  as  the  state  is  not  mentioned  specific- 
ally, it  is  not  within  the  covenant.  It  is 
true  that  in  some  cases  it  has  been  held  that 
the  term  "person"  does  not,  in  ordinary  le- 
gal signification,  embrace  a  state  or  govern- 
ment. There  are  many  cases,  however,  to 
the  contrary.  Martin  v.  State,  24  Tex.  62; 
State  y.  Herold,  9  Kan.  194;  Honduras  t. 
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Soto,  112  N.  Y.  310,  2  L.  R.  A.  642,  19  X.  E. 
845.  The  fallowing  cases  expressly  hold 
that,  although  the  outstanding  paramount 
title  may  rest  in  the  state  or  the  United 
States,  the  grantor  who  warrants  his  title 
generally  against  all  persons  is  liable  upon 
his  covenants  of  warranty:  McGary  r. 
Uastings,  39  Cal.  360,  2  Am.  Rep.  456; 
Green  ▼.  Irving,  64  Miss.  450,  28  Am.  Rep. 
360;  Herrington  v.  Clark,  56  Kan.  644,  44 
Pac.  624;  Kansas  P.  R.  Co.  v.  Dunmeyer,  19 
Kan.  539;  Meservey  v.  Snell,  94  Iowa,  222, 
62  X.  W.  767.  The  covenant  would  certain- 
ly include  a  person  claiming  as  grantee  of 
the  state,  and  for  that  reason  we  cannot  see 
why  it  does  not  include  the  state  itself. 
Where  the  paramount  title  is  in  the  state, 
and  the  covenantee  buys  in  the  same  under 
circumstances  such  as  are  detailed  in  the 
eom plaint,  this  will  be  considered  such  an 
eviction  as  to  constitute  a  breach  of  tne 
covenant  of  warranty  or  for  quiet  enjoy- 
ment. Green  v.  Irving,  54  Miss.  450,  28  Am. 
Rep.  360;  Rawle,  Covenants  for  Title,  5th 
ed.  n  142.  143,  146;  Loomis  v.  Bedel,  11  X. 
H.  75.  The  covenant  against  encumbrances 
is  generally  a  covenant  in  prcesenti,  and  is 
broken,  if  at  all,  at  the  time  of  conveyance. 
The  covenr.nt  of  warranty  is  a  covenant  in 
future,  runs  with  land,  and  is  broken  at  the 


time  of  the  eviction.  The  covenant  for  war- 
ranty and  that  for  quiet  enjojnnent  are,  in 
the  main,  identical.  It  has  been  said  tiiat 
the  covenant  for  quiet  enjoyment  is  to  de- 
fend the  possession,  while  the  covenant  of 
warranty  is  to  defend,  not  merely  the  pos- 
session, but  also  the  land,  and  the  estate  in 
it.  The  deed  set  forth  in  the  complaint  eon- 
tains  a  covenant  to  warrant  and  defend  gen- 
erally. The  eviction  set  forth  is  under  the 
superior  title  of  the  state.  The  action  was 
commenced  in  September,  1899.  The  evic- 
tion took  place  in  December,  1894,  when  the 
state  claimed  possession,  and  gave  to  the 
purchaser  the  option  of  vacating  that  por- 
tion claimed  by  the  state  or  purchasing  its 
title.  The  six-years'  statute  of  limitation 
had  not  then* run.  There  has  been  no  im- 
proper joinder  of  actions.  The  question  of 
the  measure  of  damages  is  not  now  before 
us.  The  court  below  should  have  overruled 
the  demurrer.. 

The  judgment  is  reversed,  and  this  action 
is  remanded,  with  instructions  to  the  court 
to  overrule  the  demurrer;  the  appellant  to 
recover  the  costs  of  this  appeal. 

Reavis,  Ch.  J.,  and  Anders,  Fullerton, 
and  Dunbckr,  JJ.,  concur. 
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City  of  NORFOLK,  Plff,  in  iSrr,^ 

V. 

Joseph  E.  FLYNN. 
( Va ) 

1.  An  ordinance  reqnlrlns  the  Iniipec- 
tlon  of  mtlk  sold  within  the  limits  of  the 
city,  and  providing  for  the  licensing  of 
vendors,  is  not  void  as  affecting  persons  be- 
yond the  limits  of  the  municlpailty,  where  it 
only  touches  those  who  bring  or  send  their 
milk  into  the  city  for  sale. 

2.  An  ordinance  reqnlrlnflr  the  pay<^ 
ni«rnt  of  a  licen«e  fee  by  milk  vend- 
ors to  pay  the  salary  and  expenses  of  the 
milk  inspector  does  not  violate  the  statute 
forbidding  the  municipality  to  impose  any 
tax,  fine,  or  penalty  on  persons  selling  their 
own  farm  or  domestic  products  in  the  city. 

(June  U,  1903.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Norfolk  to  review  a  judgment  reversing 


NoTL. — For  other  cases  in  this  series  as  to 
ordinances  to  protect  milk  supply,  see  State  v. 
Dnpaquler,  26  L.  R.  A.  162 ;  Deems  v.  Baltimore, 
26  L.  R.  A.  541 ;  State  v.  Broadbelt,  45  L.  R.  A. 
433 ;  State  ▼.  Nelson,  34  L.  R.  A.  318 ;  State  v. 
Sohleuker,  51  L.  R.  A.  348;  and  State  v.  Cres- 
cent Creamery  Co.  54  L.  R.  A.  466. 
62  L.  R.  A. 


a  judgment  of  a  police  justice  convicting  de- 
fendant of  violating  a  city  ordinance.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  H.  Taylor,  for  plaintiflf  in 
error : 

The  charge  or  fee  imposed  in  the  milk  or- 
dinance is  not  a  tax,  fine,  or  other  penalty. 
It  is  a  fee,  charge,  or  compensation  in  return 
for  service  rendered.  It  is  not  for  revenue 
purposes.  Its  sole  purpose  is  to  keep  up  and 
pay  the  expenses  of  milk  inspection. 

Af organ's  L.  d  T.  R.  <&  S.  IS.  Co.  v.  Louisi- 
ana Bd.  of  Health,  118  U.  S.  4.30,  30  L.  ed. 
237,  6  Sup.  Ct.  Rep.  1114. 

Even  if  there  were  no  expre.**s  power 
granted  by  the  chafter,  still  the  city  would 
have  the  authority  to  enact  such  an  ordi- 
nance under  the  general  police  power  inher- 
ent in  every  municipal  government. 

Richmond,  F.  &  P.  R.  Co.  v.  Riehmond,  26 
Gratt.  99,  96  U.  S.  528,  24  L.  ed.  736. 

The  ordinance  is  not  extraterritorial.  It 
merely  requires  one  desiring  to  soil  milk  in 
the  city  to  comply  with  certain  conditions. 

State  V.  Nelson,  66  Minn.  166,  34  L.  R.  A. 
318,  68  N.  W.  1066.  ^    ^.  ^^  ^  CjOOQIc 

Where  an  imposition  is  laid,  m  connection  O 
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with  inspection  and  merely  for  the  purpose 
of  covering  the  costs  thereof,  it  is  an  inspec- 
tion fee,  and  not  a  tax. 

Morgan's  L.  d  T.  R.  d  8.  8,  Co.  v.  Louisi- 
ana Bd.  of  Health,  118  U,  S.  455,  30  L.  ed. 
237,  6  Sup.  Ct.  Rep.  1114. 

The  city  has  the  right  to  inspect  the  cows, 
or  demand  a  fee  of  Norfolk  county  milk 
dealers,  when  those  dealers  sell  in  the  city  of 
Norfolk. 

State  V.  yelson,  66  Minn.  166,  34  L.  R.  A. 
318,  68  N.  W.  1066. 

Messrs.  Burroughs  Sb  Brotlier,  for  de- 
fendant in  error : 

The  charge  of  50  cents  on  each  cow  in  the 
dairy  is  a  tax  for  revenue. 

i^tatr^  Benson^  Prosecutor,  v.  Hoboken,  33 
N.  J.  L.  280;  New  York  v.  8econd  Ave.  R.  Co. 
32  N.  Y.  261 ;  8t.  Paul  v.  Traeger,  25  Minn. 
248,  33  Am.  Rep.  462;  Re  Wan  Yin,  10  Sawy. 
632,  22  Fed.  701. 

An  ordinance  is  extraterritorial  which 
undertakes  to  regulate  and  control  persons 
and  things  beyond  city  limits,  unless  ex- 
pressly allowed  so  to  do  by  its  charter. 

Whiting  v.  West  Point,  88  Vt.  905,  15  L. 
R.  A.  860,  14  S.  E.  698;  Chicago  Packing  d 
Provision  Co.  v.  Chicago,  88  111.  221,  30  Am. 
Rep.  545;  Jjanghome  v.  Robinson,  20  Gratt. 
661. 

The  power  to  exact  a  license  fee  as  a  mode 
of  enforcing  its  ordinances  is  not  granted  the 
city  hy  its  charter. 

Gray  v.  Wilmington,  2  Marv.  (Del.)  257, 
43  Atl.  94. 

No  city  or  town  shall  impose  or  collect  any 
tax,  fine,  or  other  penalty  upon  any  person 
selling  their  farm  and  domestic  products 
within  its  limits,  and  outside  of,  and  not 
within,  itB  regular  market  houses. 

Brovcn  y.  Com.  98  Va.  366,  36  S.  E.  485. 

Keith,  P.,  delivered  the  opinion  of  the 
court : 

The  police  justice  of  the  city  of  Norfolk 
issued  a  warrant  against  Joseph  E.  Flynn 
for  violation  of  an  ordinance  creating  the  of- 
fice of  milk  inspector,  defining  his  duties,  and 
regulating  the  sale  of  milk  in  the  city  of  Nor- 
folk. The  police  justice  entered  a  judgment 
against  Flynn,  from  which  an  appeal  was 
taken  to  the  circuit  court  of  the  city  of  Nor- 
folk, where  it  was  reversed,  and  the  case  is 
now  before  us  upon  a  writ  of  error  to  the 
judgment  of  that  court. 

The  ordinance  in  question  prohibits  the 
sale  of  impure,  diluted,  or  im wholesome 
milk,  prescribes  a  test  of  what  constitutes 
pure  milk,  creates  the  office  of  milk  inspect- 
or, prescribes  his  duties,  requires  him  to 
make  frequent  inspection  and  analysis  of  the 
milk  sold  in  the  city,  and  directs  him  to  re- 
])ort  all  violations  of  the  ordinance  to  the 
board  of  health. 
tS2  L.  R.  A. 


By  §  344,  chap.  43,  of  the  Norfolk  City 
Code,  it  is  provided  that  "etvery  person  who 
conveys  milk  in  carriages  or  otherwise  for 
the  purpose  of  selling  the  same,  and  those 
who  sell  or  olTer  it  for  sale  in  a  store,  booth, 
stand,  or  market  place  in  the  city  of  Nor- 
folk, shall  register  annually  in  the  books  of 
said  inspector,  on  the  1st  day  of  May  of  each 
year,  or  within  thirty  days  thereafter,  and 
be  licensed  by  said  inspector  to  sell  milk 
within  the  limits  of  the  city  for  one  year. 
Before  said  license  is  gpranted  the  applicant 
shall  be  required  to  pay  50  oentd  per  cow, 
if  he  keeps  cows,  and  $2  for  each  stand  or 
depot,  if  he  has  a  stand  or  depot,  for  the  sale 
of  milk.  The  amount  so  collected  shaH  be 
used  exclusively  for  the  purpose  of  paying 
the  salary  and  expenses  of  said  inspector. 
And  whoever  neglects  so  to  register,  or  vio- 
lates any  of  the  provisions  of  this  section, 
sHkll  be  punished  for  each  offense  by  a  fine 
of  not  less  than  $5  nor  more  than  $20.  The 
inspector  shall  pay  over  monthly  to  the 
treasurer  of  the  city  all  sums  collected  by 
him." 

Defendant  cx>ntends  that  this  section  is  in- 
valid because,  first,  no  ordinance  of  the  dty 
of  Norfolk  can  have  the  force  of  law  beyond 
the  corporate  limits  of  the  city ;  and,  second- 
ly, because  it  is  in  violation  of  an  act  ap- 
proved March  3,  1896  (Acts  1895-96,  p.  685. 
chap.  625),  which  is  as  follows:  "It  shall 
be  unlawful  for  any  city  or  town  of  this 
state,  or  any  agent  or  officer  of  any  such 
city  or  town,  to  impose  or  collect  any  tax, 
fine,  or  other  penalty  upon  any  person  selling 
their  farm  and  domestic  products  within  the 
limits,  of  any  such  town  or  city  outside  of 
and  not  within  the  regular  market  houd<?s 
and  sheds  of  such  cities  and  towns." 

The  police  power  of  the  state,  so  far  as  it 
is  necessary  to  protect  the  health  of  its  in- 
habitants, has  been  delegated  to  the  city  of 
Norfolk.  The  general  nature,  character,  and 
extent  of  the  police  power  has  been  so  re- 
cently investigated  by  this  court  that  we 
deem  it  unnecessary  to  do  more  than  refer 
to  the  cases.  Farmville  v.  Walker  (Va.)  61 
L.  R.  A.  125,  43  S.  E.  558;  Danville  v. 
Raichcr,  9  Va.  I^w  Rep.  331,  44  S.  E.  723. 

It  is  manifest  upon  the  face  of  the  ordi- 
nance in  question  that  it  was  passed  in  the 
exercise  of  the  police  power  of  the  city,  and 
that  its  sole  object  was  to  secure  to  the  peo- 
ple of  Norfolk  pure  and  unadulterated  milk. 
It  is  matter  of  common  knowledge  that  milk 
is  a  necessary  food  of  the  sick  and  of  the 
infirm,  of  the  old  and  of  the  young;  that 
through  the  agency  of  impure  milk,  the 
germs  of  many  diseases  are  disseminated; 
and,  even  where  there  is  the  abeenoe  of  any 
deleterious  impurity  or  the  germs  of  spe- 
cific diseases,  adulterated  or  diluted  milk  is 
not  wholcaome  and  nutritious,  and  its  sale 
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in  its  least  injurious  aspect  is  a  fraud  upon 
the  community.  Against  such  practices  it 
is  the  duty  of  the  constituted  authorities  to 
protect  the  communities  under  their  control. 
The  ordinance  in  question  is  not  extraterri- 
torial in  its  effect.  It  is  not  intended  to 
operate  heyond  the  limits  of  the  city  of  Nor- 
folk. It  only  touches  those  who  come  with- 
in the  limits  of  the  city  to  dispose  of  their 
milk. 

This  subject  was  considered  in  the  case  of 
State  Y.  Nelson,  66  Minn.  166,  34  L.  R.  A. 
318,  68  N.  W.  1066.  In  that  case  the  objec- 
tion was  made  ''that  the  provisions  of  the 
ordinance  are  not  within  the  limits  pre- 
scribed for  it  by  the  statute,  for  the  reason 
that  it  is  attempted  to  make  its  operation 
extraterritorial^  in  that  it  provides  for  the 
inspection  of  dairies  and  dairy  herds  outside 
the  city  limits.  There  is  no  merit  in  this 
point. 

"The  manifest  purpose  of  the  statute  un- 
der which  this  ordinance  was  passed  was  to 
enable  the  city  council  to  adopt  such  reason- 
able notice  regulations  as  would  prevent  the 
sale  of  unwholesome  milk  within  the  city, 
and  not  merely  to  prevent  the  keeping  of  un- 
healthy dairy  herds  within  the  city  limits. 
It  is  a  matter  of  common  knowledge  that 
much  of  the  milk  sold  in  a  city  is  produced 
in  dairies  situated  outside  the  city  limits. 
Any  police  regulations  that  did  not  provide 
means  for  insuring  the  wholesomeness  of 
milk  thus  brought  into  the  city  for  sale  and 
consumption  would  furnish  very  inadequate 
protection  to  the  lives  and  health  of  the  citi- 
zens. It  is  also  a  matter  of  common  knowl- 
edge, as  well  as  of  proof  in  this  case,  that  the 
wholesomeness  of  milk  cannot  always  be  de- 
termined by  an  examination  of  the  milk  it- 
self. To  determine  whether  it  does  or  does 
not  contain  the  germs  of  any  contagious  or 
infectious  disease,  it  is  necessary  to  inspect 
the  animals  which  produce  it.  The  inspec- 
tion of  dairies  or  dairy  herds  outside  the  city 
limits,  provided  for  by  this  ordinance,  ap- 
plies only  to  those  whose  milk  product  it  is 
proposed  to  sell  in  the  city.  The  provisions 
of  the  ordinance  in  that  regard  go  only  so 
far  as  it  is  reasonably  necessary  to  prevent 
the  milk  of  diseased  cows  being  sold  within 
the  city.  This  inspection  is  wholly  volun- 
tary on  the  part  of  the  owner  of  the  dairy 
or  dairy  herd.  If  he  does  not  choose  to  sub- 
n>it  to  such  inspection,  the  result  merely  is 
that  he  or  the  one  to  whom  he  furnishes 
milk  cannot  obtain  a  license  to  sell  milk 
within  the  city.  The  ordinance  has  no  ex- 
traterritorial operation,  and  there  has  been 
no  attempt  to  give  it  any  such  effect.  The 
only  subject  upon  which  it  operates  is  the 
sale  of  milk  within  the  city." 

We  do  not  think  there  is  any  merit  in  the 
first  contention. 
62  L.  R.  A. 


The  city  of  Norfolk  has  no  power  to  im- 
pose any  tax,  fine,  or  penalty  on  persons 
selling  their  owii  farm  and  domestic  pro- 
ducts in  contravention  of  the  act  of  assembly 
of  March,  1896,  already  quoted.  The  ordi- 
nance of  the  city  under  consideration  does 
not,  in  our  judgment,  levy  a  tax  or  impose  a 
fine  or  penalty  within  the  purview  of  that 
act.  We  are  of  opinion  that  it  was  not  the 
purpose  of  the  legislature  in  that  act  to  im- 
pose any  restriction  upon  the  city  in  the  ex- 
ercise of  the  police  power  delegated  to  it  for 
the  protection  of  the  health  of  its  citizens; 
and,  unless  plainly  required  so  to  do,  we 
should  be  indisposed  to  adopt  a  construction 
which  would  render  the  city  powerless  to 
protect  the  health  of.  its  citizens  from  the 
sale  of  impure  or  adulterated  milk.  The 
means  adopted  seem  to  us  to  be  reasonable. 
It  was  necessary  to  the  end  in  view  that 
there  should  be  an  inspector,  that  he  should 
have  the  power  to  take  samples  of  the  milk 
and  have  them  analyzed,  and  his  duties  in- 
volved expenses  which  it  was  proper  that 
those  engaged  in  the  sale  of  milk  should  bear. 
A  license  froih  the  inspector  was  evidence  to 
the  community  that  they  could  with  safety 
purchase  milk  from  the  dealer  to  whom  it 
was  issued.  He  who  is  licensed  should  not 
complain,  because  he  derives  a  direct  and 
important  benefit  from  it,  for  which  he  is 
required  to  pay  a  reasonable  compensation.  * 
The  dealer  discovered  in  improper  practices 
in  the  effort  to  foist  upon  the  community 
milk  unfit  for  use  has  no  right  to  complain 
if  he  has  been  detected  in  such  practices. 
What  the  dealers  are  required  to  pay  by  the 
ordinance  is  not  for  purposes  of  revenue,  and 
is  not  a  tax,  but  is  an  inspection  foe,  de- 
signed as  a  compensation  for  the  service  ren- 
dered. 

The  Supreme  Court  of  the  United  States 
is  jealous  to  guard  against  any  encroachment 
by  the  states  upon  the  power  of  the  Federal 
government  to  r^^late  commerce,  yet  it  has 
been  held  that  fees  for  the  sanitary  examina- 
tion of  vessels  under  the  quarantine  laws  of 
the  states,  though  they  may  in  some  degree 
tend  to  regulate  commerce  with  foreign  na- 
tions and  among  the  states,  are  a  vi^lid  ex- 
ercise of  the  police  power. 

In  Morgan's  L.  d  T.  R.  &  8,  8,  Co.  v.  Lou- 
isiana Bd.  of  Health,  118  U.  S.  456,  30  L.  ed. 
237,  6  Sup.  Ct.  Rep.  1114,  the  court,  after 
discussing  the  quarantine  laws  of  the  state 
of  Louisiana  and  their  various  charges  for 
services  rendered  incident  thereto,  in  an- 
swer to  the  claim  that  the  sums  thus  exacted 
were  in  effect  a  tonnage  tax,  forbidden  by  the 
Constitution  of  the  United  States,  and  ex- 
clusively within  the  power  of  Congress  to 
regulate,  said:  ''In  the  present  case  we  are 
of  opinion  that  the  fee  complained  of  is  not 
a  tonnage  tax;  that,  in  fact,  it  is  not^(gR§[^ 
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within  the  true  meaning  of  that  word 
as  used  in  the  Constitution,  but  is  a  com- 
pensation for  a  service  rendered,  as  part  of 
the  quarantine  system  of  all  countries,  to 
the  vessel,  which  receives  the  certificate  that 
declares  it  free  from  further  quarantine  re- 
quirements." 

Paraphrasing  the  language  of  the  court  in 
that  case,  the  cit}-  of  Norfolk  says  to  the 
dealer :  "If  you  appear  free  from  objection, 
you  are  relieved  by  the  officer  s  certificate  of 
all  responsibility  on  that  subject.  For  this 
examination  you  must  pay.  The  danger 
comes  from  you,  and,  though  it  may  turn 
out  in  your  case  there  is  no  danger,  yet,  as 
you  belong  to  a  class  from  which  this  kind 
of  injury  comes,  you  must  pay  for  the  exam- 
ination which  distinguishes  you  from  others 
of  that  class." 


We  are  of  opinion  that  the  ordinance  un- 
der investigation  does  not,  and  was  not  de- 
signed to,  act  beyond  the  limit*  of  the  city  of 
Norfolk,  but  operates  only  upon  those  wrbo 
imdertake  to  sell  milk  within  the  jurisdic- 
tion of  the  city. 

We  are  of  opinion  that  it  is  a  reasonable 
exercise  of  the  police  power,  and  that  Uic 
charges  which  it  imposes  are  in  no  sense  a 
tax,  ijenalty,  or  fine,  but  for  fees  for  services 
rendered;  and  it  is  therefore  not  repugnant 
to  the  act  of  assembly  relied  upon  by  defend- 
ant in  error. 

The  judgment  of  the  Circuit  Court  must  he 
reversedy  and  this  court  will  enter  such  judg- 
ment as  the  Circuit  Court  should  have  en- 
tered. 

Cardwell,  J.,  absent. 
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*1.  \%'here  a  policy  of  life  Insiiraiice 
makeM  the  anB^rers  and  BtateineiitB 
contained  in  tlie  application  war^ 
rantieai,  and  coDstitutes  them  a  part  of  the 
contract,  an  untrue  statement  concernlDR  a 
matter  of  fact  that  Is,  or  ought  to  be,  withki 
the  personal  knowledge  of  the  applicant  con- 
stitutes a  breach  of  the  warranty,  and  ren- 
ders the  policy  void. 

2£.  A  paid-up  policy  calllntr  for  uncon- 
ditional payment  of  a  certain  huuk  to 
the  executors,  administrators,  or  assigns  of 
the  insured  at  his  death,  with  reservation  to 
the  insurer  of  the  right  to  pay  the  mouey  to 
any  person  who  has  incurred  expense  on  be- 
half of  the  insured, — Held,  to  constitute  "In- 
surance in  force  upon  his  life,"  within  the 
meaning  of  an  application  calling  for  informa- 

r   tlon  upon  that  point. 

8.  Appended  to  the  policy  in  suit  was 
what  purported  to  be  a  copy  of  the  applica- 
tion upon  which  it  was  issued,  but  the  copy 
was  not  referred  to  in  the  body  of  the  policy. 
There  being  a  variance  between  the  original 
application  and  the  copy, — Held,  that  the 
original  application  must  control. 

4.  A  policy  of  life  InMurance  made  the 
aniiwera  and  iitatements  contained  in 
the  application  a  part  of  the  contract,  and 
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declared  them  warranties.  One  part  of  the 
application  declared  that  the  answers  and 
statements  contained  In  it,  together  with 
those  made  to  the  medical  examiner  and  con- 
tained in  a  separate  part,  should  be  the  basli 
of  the  contract  of  insurance^  and  become  part 
of  the  contract.  Held^  that  the  statement  to 
the  medical  examiner,  signed  by  the  applicaot 
Is  to  be  deemed  a  part  of  the  application  re- 
ferred to  In  the  policy,  and  made  a  part 
thereof. 
6.  The  application  contained  a  decla- 
ration and  ^varranty  *that  the  answers 
and  statements  contained  tn  it,  and  tbose 
made  to  the  medical  examiner,  are  full  aLu 
true,  and  are  correctly  recorded,  and  that  no 
information  or  statement  not  therein  con- 
tained, received,  or  acquired  at  any  time  by 
any  person  shall  be  binding  upon  the  com 
pany,  or  shall  modify  or  alter  the  declara- 
tions and  w^arranties  therein  contained: 
that  the  persons  who  wrote  in  the  ansvers 
and  statements  were  and  are  our  agents  for 
the  purpose,  and  not  the  agents  of  the  com- 
pany, and  that  the  company  is  not  to  be 
taken  to  be  responsible  for  its  preparation,  or 
for  anything  therein  contained  or  omitted 
therefrom ;  that  any  false.  Incorrect  or  un- 
true answer,  or  any  anppression  or  conceal- 
ment of  facts  in  any  of  the  answers,  shall 
render  the  policy  null  and  void."  Held:  As- 
suming, but  not  deciding,  that  with  respect  to 
the  Insurance  solicitor  and  medical  examiner, 
employees  of  the  company  who  wrote  the  an- 
swers, the  stipulation  was  inefficacious  to 
constitute  them  agents  of  the  applicant,  yet 
the  clauses  quoted  constituted  a  plain  limita- 
tion upon  the  authority  of  the  company's 
agents,  of  which  the  applicant  was  required 
to  take  notice,  and  by  which  he  was  bonnd. 


Note. — For  a  case  in  this  series  holding  that 
a  stipulation  in  a  life-insurance  policy  that  the 
medical  examiner  shall  be  the  agent  of  the  in- 
sured, and  not  of  the  insurer.  Is  against  public 
policy,  and  that,  therefore,  such  agreement  will 
not  prevent  proof  that  the  answers  written  by 
^^2  L.  R.  A. 


such  examiner  were  not  those  given  by  the  ap- 
plicant, see  Sternaman  ▼.  Metropolitan  L.  In«. 
Co.  57  L.  R.  A.  318. 

As  to  effect  of  agent's  knowledge  of  falsity  of 
answers  in  application  generaU^Bee  caiea  in 
footnote  theretoJDigitized  by  VnCJO 
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•.  *  Ib  avcb  a  case,  nntme  anaiw^ers  en- 
tered 1>T  the  aoltcitor  and  by  the  medi- 
cal examiner,  and  signed  by  the  applicant, 
constitate  a  breacb  of  warranty,  and  render 
the  policy  void,  provided  the  answers  are  of 
Buch  a  character  as  by  the  contract  are  made 
warranties. 

7.  The  common  law  of  New  York  is  not 
otherwise. — at  least  so  far  as  answers 
written  by  the  insurance  solicitor  are  con- 
cerned, the  answers  being  such  as  the  appli- 
cant himself  was  at  liberty  to  insert. 

(June  22.  1903.) 

ERROK  to  the  Supreme  Court  to  review 
a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  life  insurance. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Conover  Enslish  and  Robert 
H.  MoCarter,  for  plaintiff-  in  error: 

Admitting  evidence  as  to  what  the  agent 
or  physician  knew,  to  overcome  the  positive 
statements  in  the  application,  was  erroneous. 

Catoir  v.  American  L.  Ins.  d  T.  Co.  33  N. 
J.  L.  487 :  Deuces  v.  Manhattan  Ins.  Co.  35 
N.  J.  L.  367;  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  668,  29  Am.  Rep.  271;  Car- 
ifon  V.  Jersey  City  Ins.  Co.  43  N.  J.  L.  300, 
39  Am.  Rep.  584:  Bennett  v.  8t.  Paul  F.  d 
M.  Ins.  Co.  55  N.  J.  L.  377,  27  Atl.  641; 
Ellison  V.  Gray,  55  X.  J.  Eq.  581,  37  Atl. 
1018;  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13  W^ll.  222,  20  L.  ed.  617;  Aeif  York  L. 
Ins.  Co,  V.  Fletcher,  117  U.  S.  519,  29  L.  ed. 
934,  6  Sup.  Ct.  Rep.  837;  'Sorthern  Assur. 
Co.  V.  Orand  View  lildg.  Asso.  183  U.  S. 
308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133; 
Hubbard  v.  Mutual  Reserve  Fund  Life  Asso. 
80  Fed.  681;  Maier  v.  Fidelity  Mut.  Life 
Asso.  24  C.  C.  A.  239,  47  U.  S.  App.  322, 
78  Fed.  506;  fihau:mut  Mut.  F.  Ins.  Co.  v. 
JSterens,  9  Allen,  332;  Goddard  v.  Monitor 
Mut.  F.  Ins.  Co.  108  Mass.  56,  11  Am.  Rep. 
307;  Monitor  Mut.  F.  Ins.  Co.  v.  Bujfum, 
115  Mass.  343;  Batchelder  v.  Queen  Ins. 
Co.  135  Mass.  449;  Davis  v.  .1'Jtna  Mut.  F. 
Ins.  Co.  67  N.  H.  335,  39  Atl.  902;  Thomas 
V.  Commercial  Union  Assur.  Co.  162  Mass. 
29,  37  N.  E.  672;  Liverpool,  L.  d  G.  Ins.  Co. 
V.  T.  M.  Richardson  Lumbei'  Co.  11  Okla. 
585,  69  Pac.  938;  O'Rourke  v.  John  Hancock 
Mut.  L.  Ins.  Co.  23  R.  I.  457,  57  L.  R.  A. 
496,  50  Atl.  834;  Leonard  v.  State  Mut.  Life 
Assur.  (R.  1.)  51  Atl.  1049;  Delaware  Ins. 
Co.  V.  Harris,  26  Tex.  Civ.  App.  537,  64  S. 
W.  867;  Rohrbach  v.  Oermania  F.  Ins.  Co. 
62  N.  Y.  47,  20  Am.  Rep.  451;  Wilber  v. 
Williamsburgh  City  F.  Ins.  Co.  122  N.  Y. 
439,  25  N.  E.  926;  Allen  v.  German  Ameri- 
can Ins.  Co.  123  N.  Y.  6,  25  N.  E.  309; 
Glutting  v.  Metropolitan  L.  Ins.  Co.  50  N. 
J.  L.  287,  13  Atl.  4. 

It  i8  not  necessary  that  a  writing  should 
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have  been  made  by  the  witness  himself,  nor 
that  it  should  be  an  original  writing,  pro- 
vided that,  after  inspecting  it,  he  can  speak 
to  the  facts  from  his  own  recollection. 

1  Greenl.  Ev.  $  436 ;  Topham  v.  McGregor, 
1  Gar.  &  K.  320;  Starkie,  Ev.  10th  ed.  p. 
179;  4  Phillipps,  Ev.  Cowen  &  Hill's  Xotes, 
part  2,  p.  733;  8  Enc.  PI.  &  Pr.  p.  138; 
Horne  v.  McKenzie,  6  Clark  &  F.  628;  Bur- 
ton V.  Plummer,  2  Ad.  &  El.  341 ;  Queen  v. 
Langton,  L.  R.  2  Q.  B.  Div.  296;  Underbill, 
Ev.  §  338;  2  Phillipps,  Ev.  3d  ed.  p.  413. 

The  distinction  between  a  paper  offered 
as  evidence  and  a  paper  to  be  used  simply 
to  refresh  one's  recollection  must  be  kept 
in  mind. 

1  Greenl.  Ev.  §  436;  Henry  v.  Lee,  2  Chit- 
ty,  124;  Doe  ex  dem.  Church  v.  Perkins, 
3  T.  R.  749;  Bigelotr  v.  Hall,  91  "N.  Y.  145; 
Culver  V.  Scott  d  H.  Lumber  Co.  63  Minn. 
360,  55  N.  W.  552;  Morrison  v.  Chapin,  97 
Mass.  72;  Huff  v.  Bennett,  6  N.  Y.  337; 
Com.  V.  Ford,  130  Mass.  64.  39  Am.  Rep. 
426;  Stephen's  Digest  of  Ev.  Chase's  ed. 
1885,  p.  237;  Howard  y.  McDonough,  77  N. 
Y.  592;  Coffin  v.  Vincent,  12  Cush.  98;  Com. 
V.  Jeffs,  132  Mass.  5;  Myers  v.  Weger,  62 
X.  J.  L.  432,  42  Atl.  280;  State,  Rumsey, 
Prosecutor,  v.  "Sew  York  d  N.  J.  Teleph. 
Co.  49  N.  J.  L.  322,  8  Atl.  290;  yorth  Hud- 
son County  R.  Co.  v.  Map,  48  N.  J.  L.  401, 
5  Atl.  276;  23  Cent.  L.  J.  53;  Riordan  v. 
Guggeriy,  74  Iowa,  688,  39  N.  W.  107; 
Card  V.  Foot,  56  Conn.  369.  15  Atl.  371. 

There  is  no  rule  definitely  limiting  the 
time  within  which  the  memorandum  pro- 
posed to  be  used  as  a  refresher  must  have 
been  made. 

1  Greenl.  Ev.  §  438;  8  Enc.  PI.  &  Pr.  137, 
143;  Wise  v.  Phcttiix  F.  Ins.  Co.  101  N.  Y. 
637,  4  N.  E.  634. 

An  application  becomes  part  of  the  res 
gestm,  and  entirely  relevant  in  connection 
with  the  policy  upon  which  it  is  based. 

Henn  v.  Metropolitan  L.  Ins.  Co.  67  N.  J. 
L.  310.  51  Atl.  689. 

Messrs.  John  P.  Stookton  and  War- 
ren Dizon  for  defendant  in  error. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  policy  of  insur- 
ance issued  December  4.  1899,  by  the  de- 
fendant below  (now  plaintiff  in  error)  upon 
the  life  of  John  W.  Dimick,  payable  in  case 
of  his  death  to  his  wife,  Bridget,  who  was 
the  plaintiff  below.  The  insured  died  Jan- 
uary 24,  1900.  After  a  trial  and  verdict  up- 
on pleadings  held  insufficient  for  the  pur- 
pose of  raising  the  real  estate  {Dimick  y. 
Metropolitan  L.  Ins.  Co.  67  N.  J.  L.  367,  51 
Atl.  692),  a  new  trial  was  had  upon 
amended  pleadings,  and  resulted  in  a  verdict 
in  favor  of  the  plaintiff  rendered  pursua|i;4|^ 
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to  the  direction  of  the  trial  judge.  A  writ 
of  error  brings  the  consequent  judgment 
here  for  review.,  and  with  it  is  returned  a 
bill  of  exceptions  sealed  upon  the  direction 
of  a  verdict. 

The  declaration  embodies  a  copy  of  the 
policy  of  insurance  with  its  conditions,  and 
avers,  generally^  the  performance  of  all 
conditions,  pursuant  to  §  126  of  the  prac- 
tice act  (Gen.  Stat.  p.  2564).  The  defend- 
ant pleaded  the  general  issue,  and  in  a  spe- 
cial plea  set  up  a  breach  of  conditions  pre- 
cedent, because  of  false  answers  alleged  to 
have  been  given  by  the  insured  in  response 
to  certain  inquiries  contained  in  the  appli- 
cation for  the  insurance,  which  application, 
by  the  terms  of  the  policy,  is  made  a  part 
of  it;  among  others,  the  false  answer 
"none"  in  reply  to  the  question,  "State 
amount  of  insurance  you  now  carry  on  your 
life;"  the  false  answer  "none"  in  reply  to 
the  question,  "Is  there  any  other  insurance 
in  force  on  your  life?"  and  the  false  an- 
swer "No"  in  reply  to  the  question.  "Have 
you  ever  been  an  inmate  of  an  asylum  or 
hospital;  if  so,  when  and  for  what?" 

The  policy  sets  forth  that  the  engage- 
ments of  the  defendant  company  are  under- 
taken "in  consideration  of  the  answers  and 
statements  contained  in  the  printed  and 
written  application  for  this  policy,  all  of 
which  answers  and  statements  are  hereby 
made  warranties  and  are  hereby  made 
part  of  this  contract;"  that  the  con- 
tract is  "subject  to  the  conditions  set  forth 
on  the  reverse  side  hereof,  all  of  which  are 
liereby  made  part  of  this  contract,  and  are 
nccepted  by  the  insured  and  assured  as  part 
thereof  as  fully  as  if  herein  recited." 
Among  the  conditions  thus  indorsed  are  the 
following,  viz.:  "Third.  If  any  answer  or 
statement  in  the  application  herein  referred 
to  is  n(>t  true  .  .  .  this  policy  shall  be 
void,  and  all  premiums  paid  shall  be  for- 
feited to  the  company,  except  as  provided 
below"  (none  of  the  exceptions  has  any 
bearing  upon  this  case).  "Sixth.  Proofs  of 
death  shall  be  made  in  the  manner  and  to 
the  extent  required  by  blanks  furnished  by 
the  company,  and  shall  contain  answers  to 
each  question  propounded  to  the  claimants. 
.  .  .  The  proofs  of  death  shall  be  evi- 
dence of  the  facts  therein  stated  in  behalf 
of,  but  not  against,  the  company."  "Ninth. 
The  contract  between  the  parties  hereto  is 
completely  set  forth  in  this  policy  and  the 
application  therefor  taken  together,  and 
none  of  its  terms  can  be  varied  or  modified, 
nor  any  forfeiture  waived  or  premiums  in 
arrears  received  except  by  agreement  in 
writing  signed  by  either  the  president, 
vice  president,  secretary,  or  actuarj',  whose 
authority  for  this  purpose  will  not  be  dele- 
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gated;  no  other  person  nas  or  will  be  giv- 
en authority." 

The  application  referred  to  in  the  policy 
was  made  prior  to  the  date  of  the  latter,  and 
passed  into  the  possession  of  the  company. 
It  was  made  upon  printed  forms,  and  con- 
sists of  three  parts,  designated  respectively 
"A,"  "B,"  and  "C."    Part  A  is  entitled  "Ap- 
plication to  the  Metropolitan  Life  Insurance 
Co.,"    is    dated    November    19,    1899,    and 
signed  by  the  insured  and  the  beneficiary. 
It  contains  a  statement  of  the  name  and 
residence  of  John  W.  Dimick,   the  amount 
and    kind    of    insurance    applied    for,    the 
date    and    place     of    his     birth,    his    pres- 
ent occupation,  etc.     The  information  is  in 
the  form  of  written  replies  to  printed  ques- 
tions.    Among  the  questions  is  this:      "E. 
State  amount  of  insurance  you  now  carry 
on  your  life,  with  name  of  company  or  as- 
sociation by  whom  granted,  and  the  year  of 
issue.      (Enumerate   each.)"      To   this    the 
answer  was  "None."    Then  follow  two  ques- 
tions, bracketed  together,  and  lettered  "F." 
The  first  is;     "if  insured  in  this  com  pan  j, 
in  ordinary,  industrial  or  intermediate,  give 
policy  numbers."    To  this  there  was  no  re- 
ply.    The  second  question  is:  **Is  there  any 
other  insurance  in  force  on  your  life?"  to 
which  the  answer  is  "None."     At  the  foot 
of  this  part  of  the  application  is  the  follow- 
ing declaration,  above  the  signatures  of  the 
beneficiary  and  insured:     "it  is  hereby  de- 
clared,  agreed,   and   Y^'arranted  by   the   un- 
dersigned that  the  answers  and  statements 
contained  in  the  foregoing  application  and 
those  made  to  the  medical  examiner,  togeth- 
er with  this  declaration,  shall  be  the  basis 
and  become  part  of  the  contract  of  insur- 
ance with  the  Metropolitan  Life  Insurance 
Company;  that  they  are  full  and  true  and 
are  correctly  recorded,  and  that  no  informa- 
tion or  statement  not  contained  in  this  ap- 
plication, and  in  the  statements  made  to  the 
medical   examiner,   received  or  acquired  at 
any  time  by  any  person,  shall  be  binding  up- 
on the  company  or  shall  modify  or  alter  the 
declarations  and  warranties   made   therein; 
that  the  persons  who  wrote  in  the  answers 
and  statements  were  and  are  our  agents  for 
the   purpose,  and   not   the   agents    of    the 
company ;    and    that    the  '  company    is    not 
to  be  taken  to  be  responsible  for  its  prepa- 
ration or  for  anything  contained  therein  or 
omitted  therefrom ;  that  any  false,  incorrect, 
or  untrue  answer,  any  suppression  or  con- 
cealment of  facts  in  any  of  the  answers,  any 
violation  of  the  covenants,  conditions,  or  re- 
strictions of  the  policy,  any  neglect  to  pay 
the  premium  on  or  before  the  date  it  be- 
comes due,  shall  render  the  policy  null  and 
void,  and  forfeit  all  payment  made  thereon." 
Part  B  is  entitled:     "Statement  made  to  the 
medical   examiner^iJ^^^^^cf^^iyXD©*'"'*^*'   ^"^ 
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connection  with  application  on  reverse  side 
of  thift  sheet.  To  be  fully  completed  by  the 
examiner  before  the  applicant  affixes  his 
signature.  The  medical  examiner  will  im- 
press upon  the  applicant  the  importance  of 
full  and  truthful  answers  to  every  inter- 
rogatory." Then  follow  numerous  ques- 
tions that  are  intended  to  develop  the  his- 
tory of  the  applicant  in  all  matters  pertain- 
ing to  his  health;  he  is  asked  specifically 
whether  he  has  ever  had  certain  enumer- 
ated diseases;  whether  he  is  ruptured;  to 
givtf  full  particulars  of  any  illness  he  may* 
have  had  since  childhood;  to  state  when  he 
was  last  confined  to  the  house  by  illness,  etc. 
One  of  the  questions  is  this:  "Have  you 
ever  been  an  inmate  of  an  asylum  or  hos- 
pital? If  so,  when  and  for  what?"  and  the 
answer  is  "No."  At  the  foot  is  printed  the 
following:  "I  hereby  declare  that  the  ap- 
plication to  the  Metropolitan  Life  Insurance 
Company  for  an  insurance  on  my  life  was 
signed  by  me,  and  that  I  renew  and  con- 
firm my  agreements  therein  as  to  the  an- 
swers given  above  to  the  medical  examiner, 
and  I  hereby  declare  that  said  answers  are 
correctly  recorded."  It  is  dated  November 
2b,  1809,  and  signed  by  John  W.  Dimick,  but 
not  by  the  beneficiary.  Part  G  is  entitled 
as  follows:  "Medical  examination  and  re- 
port (no  part  of  the  declaration  of  the  ap- 
plicant.)" 

At  the  trial  there  was  introduced  in  evi- 
dence a  paid-up  policy  for  $219  upon  the 
life  .of  John  W.  Dimick.  issued  by  the  Pru- 
dential Insurance  Gompany,  February  22, 
1897,  which  was  in  force  at  the  time  the 
present  application  was  made.  That  it  was 
in  force  at  John  VV.  Dimick*s  death  was  ad- 
mitted by  the  plaintiff  in  the  written  proofs 
of  death  signed  by  her  and  submitted  to 
the  defendant  company  in  compliance  with 
the  condition  indorsed  upon  the  policy  in 
suit.  It  was  also  in  evidence  that  in  the 
year  1893  John  W.  Dimick  was  for  two 
weeks  an  inmate  of  a  hospital  at  Engle- 
wood,  in  which  town  he  resided,  undergoing 
treatment  for  injuries  received  in  a  runa- 
way accident,  and  that  he  was  conscious 
during  the  whole  of  the  time  that  he  spent 
in  the  hospital.  Notwithstanding  this  evi- 
dence the  learned  trial  justice  (in  view  of 
certain  rebuttal  testimony  introduced  by  the 
plaintiff,  which  will  be  mentioned  below)  di- 
rected a  verdict  for  the  plaintiff,  on  the 
ground  that  no  breach  of  warranty  was 
shown. 

We  are  inclined  to  ag^ee  with  the  con- 
tention made  in  behalf  of  the  plaintiff  (now 
defendant  in  error)  that  the  negative  reply 
to  the  question  "State  amoimt  of , insurance 
you  now  carry  on  your  life,"  etc.,  is  not  ap- 
plicable to  the  paid-up  policy  in  the  Pruden- 
tial Insurance  Gompany.  If  the  question 
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had  stood  alone  it  would  hare  permitted, 
and  perhaps  required,  the  word  "carry"  to 
be  construed  in  its  colloquial  sense,  as  equiv- 
alent to  "possess"  or  "hold;"  a  meaning 
probably  derived,  however,  from  the  custom 
of  holding  property  that  has  been  paid  for 
with  borrowed  money  (Gentury  Diet,  verb 
trans.  Carry ,  pi.  14),  and  so  hardly  appli- 
cable to  a  paid-up  policy  that  has  ceased  to 
be  a  burden  to  the  insured.  But  the  ques- 
tion did  not  stand  alone;  it  was  immediate- 
ly followed  by  the  two  questions  printed  im- 
der  the  letter  "F,"  viz.:  "If  insured  in  this 
company  give  policy  numbers,"  and  "Is  there 
any  other  insurance  in  force  on  your  life?" 
Gertainly  the  seccHid  of  these  questions 
would  not  have  been  required  if  the  former 
question  was  intended  to  apply  to  all  in- 
surance in  force.  Therefore,  in  aid  of  the 
validity  of  the  contract,  it  is  fair  to  ascribe 
to  the  word  "carry"  a  limited  sense,  as  ap- 
plicable only  to  such  policies  of  insurance 
as  constituted  a  burden  by  requiring  the  • 
continued  payment  of  premiums. 

With  respect  to  the  answer  of  the  appli- 
caut  that  there  was  no  other  insurance  in 
force  on  his  life,  counsel  for  the  plaintiff 
first  contends  that  tlie  paid-up  policy  is  not 
within  the  meaning  of  "insurance,"  because 
it  constitutes  simply  an  unconditional  agree- 
ment to  pay  a  certain  sum  of  money  upon 
the  deatli  of  John  W.  Dimick  to  his  execu- 
tors, administrators,  or  assigns,  irrespec- 
tive of  the  question  of  insurable  interest,  or 
any  question  of  indemnity  against  loss.  This 
point,  we  think,  is  quite  untenable.  The 
paid-up  policy  was  in  the  form  ordinarily 
known  as  an  "insurance  policy;"  John  W. 
Dimick  is  therein  designated  as  the  "in- 
sured," and  is  frequently  referred  to  under 
that  desigiiation.  Moreover,  the  policy  re- 
serves to  the  company  the  right  to  "pay  the 
sum  of  money  insured  hereby  to  any  rela- 
tive by  blood  or  connection  by  marriage  of 
the  insured,  or  to  any  other  person  appear- 
ing to  said  company  to  be  equitably  entitled 
to  the  same  by  reason  of  having  incurred 
expense  in  any  way  on  behalf  of  the  in- 
sured for  his  or  her  burial,  or  for  any  other 
purpose." 

The  next  contention  of  the  plaintiff  is 
this:  That  while,  in  the  original  applica- 
tion, a  negative  reply  is  given  to  the  second 
inquiry  bracketed  under  the  letter  F,  and 
no  reply  is  given  to  the  first  inquiry,  yet 
there  is  attached  to  the  policy  itself  what 
purports  to  be  a  copy  of  the  application, 
and  in  the  copy  the  negative  reply  is  ap- 
pended to  the  first  question,  and  the  second 
question  appears  as  if  unanswered.  It  is 
insisted  that,  inasmuch  as  this  copy  of  the 
application  was  furnished  to  the  insured 
by  the  company,  and  represented  by  it  to 
be  a  true  copy,  it  is  for  all  purposes  of  t^&^ 
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policy  to  be  treated  as  the  application  re- 
ferred to  in  the  contract,  so  that  the  ques- 
tion of  breach  of  warranty  must  be  deter- 
mined by  reference  to  the  copy  of  the  appli- 
cation that  is  attached  to  the  policy,  and 
not  by  reference  to  the  original  application. 
But  this  contention  is  overthrown  by  refer- 
ence to  the  plain  terms  of  the  policy  itself, 
and  to  what  is  attached  thereto.  The  body 
of  the  policy  in  no  wise  refers  to  the  copy 
of  the  application  thereunto  attached.  The 
policy  does  say  that  it  is  "subject  to  all  the 
conditions  set  forth  on  the  reverse  side  here- 
of, each  and  all  of  which  are  hereby  made 
part  of  this  contract.**  The  body  of  the 
policy  fills  the  first  page  of  a  four-page  doc- 
ument. Upon  the  second  page,  which  is  lit- 
erally the  "reverse  side"  of  the  policy,  there 
are  printed  in  bold  type  the  conditions  al- 
ready quoted,  and  sundry  other  conditions 
now  immaterial,  and  these  are  headed: 
"Conditions  referred  to  on  the  face  of  this 
policy  as  a  part  of  this  contract."  On  the 
third  page  is  found  what  is  declared  at  the 
head  to  be  "Copy  of  application  referred  to 
in  this  policy."  The  change  of  phraseology 
is  significant,  and  is,  we  think,  when  taken 
together  with  the  statements  contained  in 
tlie  body  of  the  policy,  conclusive  against 
the  contention  of  the  plaintiff.  It  is  the 
original  application,  not  the  copy,  that  is 
made  a  part  of  the  contract.  The  copy  was 
furnished,  doubtless,  for  the  information 
and  convenience  of  the  insured,  and  was  in- 
tended to  be  an  accurate  copy,  but  it  is  not 
certified  to  be  such,  and  in  the  event  of  a 
variance  the  original  application  must  gov- 
ern. If  it  was  essential  for  the  insured  to 
have  an  accurate  copy,  he  was  at  liberty  to 
retain  one  at  the  time  of  making  the  appli- 
cation, or  he  might  have  examined  the  copy 
attached  to  the  policy  in  order  to  detect 
and  correct  errors. 

The  final  contention  of  the  plaintiff  upon 
this  branch  of  the  case  is  rested  upon  the 
uncontradicted  testimony  of  one  Freedman, 
to  the  efl'ect  that  at  the  time  the  policy  was 
written  he  was  soliciting  insurance  for  the 
defendant  company;  that  he  negotiated  the 
policy  in  question;  that  he  made  out  the 
application:  that  at  that  time  he  knew  there 
was  a  paid-up  policy  in  the  Prudential  Com- 
pany upon  John  W.  Diraick's  life,  but  did 
not  consider  a  paid-up  policy  as  being  a  pol- 
icy: that,  before  Dimick  signed  the  applica- 
tion now  in  question,  Mrs.  Dimick  told 
Freedman  about  the  Prudential  policy;  and 
that  he  told  her  there  was  not  enough  pro- 
tection in  it,  and  that  she  ought  to  have 
more  insurance  upon  her  husband's  life. 

With  respect  to  the  false  answer  contained 
in  part  B,  in  answer  to  the  question  wheth- 
er the  applicant  had  ever  been  an  inmate  of 
an  asvliun  or  hospital,  the  first  contention 
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of  the  plaintiff  is  that  the  answers  con- 
tained in  part  B  are  not  warranties,  because 
they  are  not  made  such  by  \he  contract  of 
insurance.  This  contention  is  disposed  of  by 
an  examination  of  the  contract  itself.  The 
policy  makes  the  answers  and  statements 
contained  in  the  application  a  part  of  the 
contract,  and  expressly  treats  them  as  war- 
ranties. Part  A  of  the  application  declares 
that  the  answers  and  statements  in  part  A 
contained,  and  also  those  made  to  the  medi- 
cal examiner,  together  with  this  declaration, 
shall  be  the  basis  and  become  part  of  th9 
contract  of  insurance,  and  that  no  informa- 
tion or  statement  not  contained  in  this  ap- 
plication and  in  the  statements  made  to 
the  medical  examiner  shall  be  binding  upon 
the  company.  Part  B  contains  the  declara- 
tion, signed  by  the  applicant:  "That  I  re- 
new and  confirm  my  agreements  therein 
[that  is,  in  part  A  contained]  as  to  the  an- 
swers given  above  to  tlie  medical  examiner, 
and  I  hereby  declare  that  said  answers  are 
correctly  recorded."  And  part  C,  the  med- 
ical examination,  contains  in  its  title  line 
the  statement  that  it  is  "no  part  of  the  dec- 
laration of  the  applicant."  From  all  this  it 
conclusively  appears  that  part  B  is  a  part 
of  the  application,  and  tht  'nswers  and 
statements  therein  contained  are  made  war- 
ranties by  the  contract. 

The  sole  remaining  contention  of  plaintiff 
with  resj)ect  to  the  breach  of  warranty  con- 
tained in  part  6  is  based  upon  the  testimony 
of  the  medical  examiner  to  the  effect  that  he 
examined  the  applicant  at  the  request  of  the 
company;  that  he  V^d  no  personal  knowl- 
edge that  Dimick  had  been  in  the  hospital; 
that  he  had  no  recollection  of  having  asked 
him  whether  he  had  been  in  the  hospital,  and 
that  his  impression  was  that  he  failed  to 
ask  Dimick  that  question,  and  as  he  (the 
examiner)  had  no  knowledge  that  Dimick 
had  ever  been  in  a  hospital,  he  therefore 
wrote  a  negative  reply  to  the  question. 

It  will  thus  be  seen  that,  upon  our  inter- 
pretation of  this  policy  of  insurance  (and 
the  same  interpretation  was  adopted  by  the 
trial  judge ) ,  the  answer  to  the  question  con- 
cerning other  insurance  in  force,  and  the 
answer  to  the  question  concerning  hospital 
treatment,  were  alike  made  warranties  by 
the  letter  of  the  contract.  But  that  fact 
is  not  necessarily  controlling,  if  they  are 
not  warranties  within  its  fair  meaning  and 
spirit.  With  respect  to  questions  that  re- 
late to  matters  which  the  insurer  must 
know  are  not  within  the  personal  knowledge 
of  the  applicant,  and  with  respect  to  those 
that  call,  not  for  definite  statements  of  fact, 
but  for  st^atements  of  belief  or  opinion  (as, 
for  instance,  whether  the  applicant  has  ever 
had  a  certain  obscure  disease),  the  letter  of 
the  contract  is  to  be  oontrolled  by  its  spir- 
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it  and  purpoBe,  and  the  answers  will  be 
deemed  warranties  only  of  the  bona  fide  be- 
lief and  opinion  of  the  applicant.  Henn  v. 
Metropolitan  L.  Ins,  Co.  67  N.  J.  L.  310,  51 
Atl.  689;  Anders  v.  Supreme  Lodge,  K.  of 
H.  51  N.  J.  L.  176,  17  Atl.  119.  See  also, 
for  cases  illustrative  of  the  distinction,  the 
following:  Metropolitan  L.  Ins.  Co.  v.  Mc- 
Ta^ue.  49  N.  J.  L.  587,  692,  60  Am.  Rep. 
661,  9  Atl.  766;  Glutting  v.  Metropolitan  L. 
Ins.  Co.  50  X.  J.  L.  287,  13  Atl.  4;  Lippin- 
eott  V.  Supreme  Council,  Royal  Arcanum,  64 
N.  J.  L.  309,  45  Atl.  774;  Finn  v.  Metropol- 
itan L.  Ins.  Co.  67  N.  J.  L.  17,  50  Atl.  589. 
But  this  distinction  will  not  avail  the  pres- 
ent plaintiff.  The  inquiries  under  consid- 
eration related  to  matters  that,  within  the 
contemplation  of  the  contract,  were  or  ought 
to  have  been  within  the  personal  knowledge 
of  the  applicant.  Both  related  to  definite 
matters  of  fact.  By  the  undisputed  evi- 
dence, the  recorded  answers  were  in  both  in- 
stances untrue  to  the  knowledge  of  the  ap- 
plicant. 

The  contentions  of  the  plaintiff  are,  there- 
fore, reduced  to  this:  That  the  consequences 
-uf  these  manifest  breaches  of  warranty  are 
to  be  evaded  by  showing  that  the  untrue 
answers  were  inserted  by  agents  of  the  com- 
pany through  error  of  judgment,  negligence, 
or  stupidity.  And  the  facts  were  attempted 
to  be  proved,  not  by  any  writing,  authentic 
or  otherwise,  but  by  the  testimony  of  wit- 
nesses as  to  what  transpired  verbally  before 
the  contract  was  reduced  to  writing  and 
signed  by  the  parties.  The  learned  trial 
justice  adopted  the  view  that,  as  Freedman 
was  in  fact  the  agent  of  the  defendant  com- 
pany for  the  purpose  of  soliciting  the  insur- 
ance, the  recitals  contained  in  the  applica- 
tion, to  the  effect  "that  the  persons  who 
wrote  in  the  answers  and  statements  were 
and  are  our  agents  [that  is,  agents' of  the 
applicant  and  beneficiary  for  the  purpose], 
and  not  the  agents  of  the  company,  and  that 
the  company  is  not  to  be  responsible  for  its 
preparation  or  for  anything  contained  there- 
in or  omitted  therefrom,"  etc.,  could  not 
be  taken  advantage  of  by  the  defendant; 
that  the  defendant  could  not  enjoy  the  bene- 
fits of  the  agency  and  repudiate  the  acts 
of  the  agent;  and  that,  since  Freedman 
knew  of  the  existence  of  the  Prudential  pol- 
icy,  and  with  that  knowledge  purposely  and 
honestly,  and  on  his  own  understanding  of 
the  situation,  wrote  the  negative  reply  to 
the  inquiry  respecting  other  insurance  in 
force,  the  company  was  bound  thereby  for 
reasons  of  public  policy. 

As  to  the  negative  reply  to  the  question 
whether  the  applicant  had  been  an  inmate 
of  a  hospital,  the  trial  justice  treated  the 
medical  examiner  as  the  agent  of  the  com- 
pany, and  held  that  he  had  waived  that 
62  L.  R.  A. 


question.  But  he  did  not  waive  it ;  he  wrote 
in  an  answer  that  was  precisely  contrary  to 
the  fact.  And  so  the  false  answer  in  the 
medical  examination  must  stand  upon  the 
same  basis  with  that  contained  in  part  A, 
unless  a  distinction  can  be  found  between 
the  functions  of  the  medical  examiner  and 
the  functions  of  the  insurance  solicitor  with 
respect  to  the  preparation  of  the  applica- 
tion. It  may  simplify  the  discussion  of  the 
question  of  law  thus  presented  to  assume 
at  the  outset  (without  conceding  the  prop- 
osition) that,  if  the  insurance  solicitor  and 
the  medical  examiner  were  in  truth  in  the 
employ  of  the  company  and  acting  in  its  in- 
terest in  all  matters  relating  to  the  negotia- 
tions of  the  contract,  including  the  prepara- 
tion of  the  application,  the  express  declara- 
tion of  the  applicant  that  for  certain  pur- 
poses they  should  be  deemed  his  agents,  and 
not  the  agents  of  the  company,  is  an  entire 
nullity;  and  that,  not  withstanding  Luis 
declaration,  they  remained  for  all  purposes 
the  agents  of  the  company,  and  not  of  the 
applicant.  Even  so,  the  company  was  cer- 
tainly at  liberty  to  limit  the  powers  and 
authority  of  its  own  agents,  and  third  par- 
ties dealing  with  the  agents,  with  express 
notice  of  the  limitations  thus  imposed,  can- 
not bind  the  principal  by  any  act  done  by 
the  agents  in  excess  of  the  bounds  of  their 
authority.  Catoir  v.  American  L.  Ins.  A 
T.  Co.  33  N.  J.  L.  487 ;  Metropolitan  L.  Ins. 
Co,  V.  McGrath,  52  N.  J.  L.  358,  19  Atl. 
386;  McCluve  v.  Mutual  Reserve  Fund  Life 
Asso.  55  N.  J.  L.  187,  26  Atl.  78;  Dicelling- 
Rouse  Ins.  Co.  v.  Snyder,  59  N.  J.  L.  18,  34 
Atl.  931.  Such  limitation,  and  such  ex- 
press notice,  are  set  forth  plainly  upon  the 
face  of  this  application.  The  applicant  was 
thereby  plainly  given  to  understand  that, 
if  he  desired  to  use  that  instrument  as  the 
basis  of  a  contract  of  insurance  with  this 
company,  he  must  himself  assume  sole  re- 
sponsibility for  the  truth  and  correctness 
of  the  replies  made  to  the  questions  therein 
contained;  that  Freedman  and  the  medical 
examiner,  though  they  were  agents  of  the 
insurance  company,  were  without  power  to 
bind  the  company  by  any  modification  or 
alteration  of  the  declarations  made  therein, 
such  power  being  expressly  denied  to  them; 
and  that  any  false,  incorrect,  or  untrue  an- 
swer, or  any  suppression  or  concealment  of 
facts  in  any  of  the  answers,  would  render 
the  policy  null  and  void.  If  persons  seek- 
ing insurance,  and  insurance  companies,  are 
to  be  left  free  to  enter  into  such  contracts  as 
they  please  with  reference  to  life  insurance, 
it  is  difficult  to  find  any  ground  on  which 
we  can  ignore  the  force  of  such  stipulations. 
If  a  similar  question  were  raised  concerning 
a  contract  relating  to  any  other  subject-mat- 
ter, not  the  slighest  doubt  would  be  enter- 
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tained  with  respect  to  the  answer  that 
should  be  given.  But  by  reason  of  the  ex- 
treme hardship  that  seems  to  result  in  cer- 
tain instances  from  avoiding  contracts  of 
insurance  for  reasons  such  as  are  here  pre- 
sented, courts  have  sometimes  sought  to  es- 
cape from  the  force  and  effect  of  the  plain 
letter  of  the  instrument  by  an  appeal  to  a 
supposed  public  policy.  We  are  not  aware 
of  any  public  policy  that  prohibits  such 
stipulations.  Insurance  companies  have  the 
right  to  say  that  they  will  not  insure  lives 
until  they  are  made  aware  of  the  past  his- 
tory and  present  financial  standing  of  the 
'  applicant  by  a  written  declaration  signed 
by  himself  and  made  upon  his  own  responsi- 
bility. If  it  is  considered  essential  to  in- 
quire as  to  the  amount  of  insurance  out- 
standing upon  his  life,  they  have  a  right  to 
insist  upon  a  correct  reply  to  such  an  in- 
quiry as  a  condition  precedent  to  the  issu- 
ance of  a  policy.  One  who  is  largely  in- 
sured may  for  that  reason  be  more  strongly 
tempted  to  end  his  own  life,  in  case  of  be- 
ing overcome  by  disasters  in  business.  One 
largely  insured  may  be  more  liable  to  as- 
sassination at  the  hands  of  those  who  are  to 
receive  the  benefit  upon  his  demise.  And  so 
with  respect  to  the  inquiry  whether  the  ap- 
plicant had  ever  been  an  inmate  of  an  asy- 
lum or  hospital.  It  may  often  be  the  case 
that  this  fact  itself  has  no  bearing  upon 
the  expectancy  of  life  of  the  applicant.  In 
the  present  case  it  appears  that  Dimick's 
treatment  in  the  hospital  was  for  the  re- 
sults of  a  not  very  serious  accident,  and 
that  this  accident  had  nothing  to  do  with 
producing  his  death.  But  it  is  matter  of 
common  knowledge  that,  while  a  patient  is 
confined  in  a  hospital,  he  is  subjected  to 
rigid  scrutiny  by  physicians  and  nurses,  and 
that  in  some  cases  a  record  is  kept  of  his 
general  physical  condition.  Such  a  record 
might  disclose  important  matters  respecting 
the  constitution  of  the  patient,  although 
not  connected  with  the  disease  or  injury  for 
which  he  underwent  treatment.  It  is  there- 
fore not  unreasonable  for  insurance  compa- 
nies to  require  a  full  disclosure  from  ap- 
plicants concerning  any  hospital  treatment 
that  they  have  undergone  in  the  past,  in  or- 
der that  a  full  investigation  of  every  thing 
relating  to  the  expectancy  of  life  may  be 
conducted. 

It  is  sufficient,  however,  to  say  that  the 
parties  to  this  contract  have  themselves 
treated  these  replies  as  material  for  the  pur- 
pose of  the  contract.  We  are  aware  of  no 
rule  of  law  that  prevents  them  from  doing 
so.  If  there  be  any  public  policy  to  the 
contrary,  it  is  for  the  legislature,  and  not 
for  the  courts,  to  declare  it.  With  respect 
to  fire  policies,  our  legislature  has  thought  | 
fit  to  enact  (Gen.  Stat.  p.  1766,  f  §  121,  122, 
«2  L.  R.  A. 


etc.)  that  property  in  this  state  shall  not 
be  insured  excepting  under  a  standard  form 
of  policy.  No  similar  provision  exists  with 
respect  to  life  insurance. 

There  is  a  principle  of  public  policy 
that  we  find  imbedded  in  the  common  law, 
and  that  furnishes  the  underlying  reason 
for  the  rule  of  evidence  that  written  con- 
tracts are  not  to  be  varied  or  altered  by  pa- 
rol testimony.  It  was  well  expressed  by  the 
late  Chief  Justice  Beasley,  when  he  said 
{Dewees  v.  Manhattan  Ins.  Co.  35  N.  J.  L. 
366,  at  page  375)  :  ''That  the  common  good 
requires  that  it  shall  be  conclusively  pre- 
sumed in  an  action  at  law,  in  the  absence 
of  deceit,  that  the  parties  have  committed 
their  real  understanding  to  writing.  Hence 
it  necessarily  follows  that  all  evidence  mere- 
ly oral  is  rejected,  whose  effect  is  to  vary 
or  contradict  such  expressed  understanding. 
Such  rejection  arises  fnMn  the  con- 
sideration that  oral  testimony  is  unreliable 
in  comparison  with  that  which  is  written, 
It  is  idle  to  nay  that  the  estoppel,  if  pre- 
mitted  to  operate,  will  prevent  a  fraud  or 
inequitable  result.  Most  parol  evidence 
contradictory  of  a  written  instrument  has 
the  same  tendency;  but  such  evidence  is 
rejected,  not  because,  if  true,  it  ought  not 
to  be  received,  but  because  the  written  in- 
strument is  the  safer  criterion  of  what  was 
the  real  intention  of  the  contracting  par- 
ties." It  may  be  added  that,  while  fraud  or 
deceit,  proved  by  word  of  mouth  merely, 
may  render  void  a  written  contract,  and 
leave  the  parties  where  they  stood,  it  will 
not  in  a  court  of  law  be  accepted  as  making 
for  the  parties  a  different  engagement  from 
that  which  they  have  deliberately  expressed 
in  writing.  Nor  can  a  material  part  of  an 
entire  contract  be  avoided,  leaving  the  res- 
idue of  the  stipulations  to  stand. 

In  this  state  the  elementary  principle  now 
declared  has  been  uniformly  applied  to  con- 
tracts of  fire  insurance.  In  Franklin  F.  Ina. 
Co.  V.  Martin,  40  N.  J.  L.  568,  29  Am.  Rep. 
271.  where  the  insurance  was  obtained  through 
an  agent  of  the  company,  who  inspected  the 
premises  at  the  time  of  taking'  the  proposal 
and  knew  the  manner  in  which  they  were 
used,  the  trial  judge  left  to  the  jury  the  de- 
termination of  the  question  whether  the 
parties  themselves  did  not  knowingly  use  the 
term  "boarding  house"  for  the  purpose  of 
describing  what  was  in  truth  a  country  tav- 
ern. This  court  held  that  such  evidence 
was  not  admissible  to  vary  the  terms  of  the 
written  contract,  and  that  it  could  not  be 
received  to  raise  an  estoppel  in  pais,  and 
thereby  conclude  the  insurer  from  setting  up 
the  defense  that  the  policy  was  void  by  rea- 
son of  a  breach  of  the  conditions  upon  which 
it  was  written.     In  Carson  ▼.  Jersey  City 
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Im,  Co.  43  N.J.  L.  300,  39  Am.  Rep,  684, the 
supreme  court  held  that  a  Btipulation  in  a 
policy  that  "no  agent  of  this  company  is 
authorized  in  any  respect  to  change  the 
term^  and  conditions  of  this  policy,  and 
they  shall  neither  be  changed  nor  waived  ex- 
cept in  writing,  signed  by  the  president  or 
secretary,"  did  not  apply  to  a  condition 
that  was  to  be  performed  after  the  loss 
had  occurred,  such  as  the  furnishing  of 
proofs  of  loss,  and  that  a  condition  of  this 
character  might  be  waived  by  parol;  but  the 
decision  recognized  that  the  stipulation  did 
apply  to  those  conditions  and  provisions  in 
the  policy  which  relate  to  the  formation 
and  continuance  of  the  contract  and  are  es- 
sential to  its  binding  force  while  it  is  run- 
ning. In  Bennett  v.  8t.  Paul  F.  d  M.  Ins. 
Co,  55  N.  J.  L.  377,  27  Atl.  641,  the  policy 
declared  that  it  should  be  void  if  the  as- 
sured at  the  time  had  any  other  insurance 
upon  the  premises.  The  defendant  pleaded 
that  there  was  such  other  insurance.  The 
plaintiff  replied  that,  at  the  time  the  policy 
was  made  and  the  premium  paid,  the  de- 
fendant knew  of  the  existence  of  other  in- 
surance, and  with  this  knowledge  issued 
the  policy  sued  on.  Upon  demurrer  to  the 
replication,  the  supreme  court  gave  judg- 
ment for  the  defendant.  And  in  Ellison  v. 
Gray,  66  N.  J.  Eq.  581,  37  Atl.  1018,  tlie 
attempt  was  made  to  obviate  the  force  of  a 
stipulation  contained  in  a  policy,  requiring 
a  renewal  premium  to  be  paid  before  the 
expiration  of  the  term  of  the  original  in- 
surance, on  the  ground  of  a  verbal  represen- 
tation made  by  an  employee  of  the  insurer, 
in  the  presence  and  without  the  dissent  of 
the  general  agent,  to  the  effect  "that  the 
contract  would  hold  just  the  same  as  though 
it  had  been  paid  for  prior  to  the  expiration 
of  the  contract."  This  court  held  the  insur- 
ers bound  by  the  terms  of  the  policy,  upon 
the  authority  of  the  Deicees  and  Martin 
Cases, 

These  cases  related  to  policies  of  fire  in- 
surance; but  the  fundamental  principle  ap- 
plies to  all  contracts  in  writing.  The  Su- 
preme Court  of  the  United  States  at  one 
time  expressed  a  somewhat  contrary  view. 
Union  Mut.  L.  Ins.  Go.  v.  Wilkinson,  13 
Wall.  222,  20  L.  ed.  617.  But  even  that  case 
does  not  go  to  the  extent  that  would  sustain 
the  present  action,  for  there  it  did  not  ap- 
pear that  any  limitation  of  the  agent's  au- 
thority was  brought  to  the  notice  of  the  ap- 
plicant for  insurance,  and  the  opinion  ex- 
pressly bases  the  decision  on  that  ground. 
This  case  was  cited,  and  its  reasoning  over- 
thrown, by  Mr.  Justice  Depue  in  the  Mar- 
tin Case.  And  the  later  decisions  in  the 
Federal  Supreme  Court  are  in  accord  with 
the  rule  as  established  in  this  state.  New 
York  L.  Ins.  Co,  v.  FUicher,  117  U.  S.  519, ' 
42  L.  R.  A. 


29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837,  where 
the  court  distinguished  the  Wilkinson  Case 
on  the  ground  just  mentioned;  Northern 
Assur.  Co.  V.  Cfrand  View  Bldg.  Asso.  183 
U.  S.  308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep. 
133.  The  almost  universal  enforcement,  in 
other  jurisdictions,  of  the  rule  that  we  have 
adhered  to  in  this  state,  will  become  appar- 
ent by  reference  to  the  numerous  cases,  from 
the  English  reports  and  from  state  reports, 
which  are  cited  and  exhaustively  reviewed 
in  the  learned  opinion  of  Mr.  Justice  Shi- 
ras  in  the  case  last  cited 

But  counsel  for  the  plaintiff  insists  that 
the  contract  here  ift  suit  was  made  in  the 
state  of  New  York,  and  was  to  be  there  per- 
formed, and  that  its  validity  and  construc- 
tion must  therefore  be  determined  accord- 
ing to  the  law  of  that  state.  1  Chitty,  Contr. 
pp.  128  et  seq.  The  trial,  however,  seems  to 
have  proceeded  upon  the  theory  that  the  law 
of  this  state  should  control.  As  to  the  place 
of  making,  the  proofs  render  it  at  least 
doubtful  whether  the  contract  was  made  in 
New  York,  and  so  the  direction  of  a  verdict 
for  the  plaintiff  cannot  be  sustained  on  that 
ground.  Dimick  and  his  wife  resided  at  En- 
glewood,  in  this  state,  and  he  there  followed 
his  trade  as  a  carpenter.  The  application 
was  there  made  out,  signed,  and  delivered 
to  defendant's  agent.  There  is  no  specific 
proof  to  show  where  the  policy  itself  was 
actually  delivered,  outside  of  its  own  re- 
citals. In  the  absence  of  anything  to  show 
that  Dimick  or  his  wife  departed  from  their 
home  to  receive  it,  the  presumption  would 
be  that  it  came  to  their  hands  where  they 
resided.  The  recital,  in  the  body  of  the  pol- 
icy, that  it  was  signed  and  delivered  at  the 
office  of  the  company  in  the  city  of  New 
York,  is  perhap.°  evidential  to  the  contrary, 
but  is  certainly  not  controlling.  The  place  of 
performance  is  likewise  obscure,  llie  con- 
tract was  of  the  form  known  as  an  endow- 
ment policy,  and  in  it  the  company  agreed  to 
pay  the  sum  therein  specified  to  the  insured, 
at  its  home  office  in  the  city  of  New  York, 
upon  surrender  of  the  policy  at  the  expiration 
of  twenty  years  from  its  date,  and  did 
further  agree,  in  case  the  insured  should 
die  prior  to  that  date,  to  pay  said  sum  to 
Bridget  Dimick,  if  living,  otherwise  to  the 
legal  representatives  of  the  insured,  upon 
the  receipt  by  the  company  at  its  home  of- 
fice, and  its  approval,  of  the  proofs  of  death, 
and  upon  the  surrender  of  the  policy.  It 
therefore  is  not  clearly  expressed  that,  in 
the  event  of  the  death  of  the  insured,  pay- 
ment was  to  be  made  to  the  beneficiary  at 
the  home  office.  As  both  she  and  her  hus- 
band lived  in  this  state  at  the  time  the  pol- 
icy was  written  and  at  the  time  of  his  death, 
and   as   a   debtor   under   crdinary   circum- 
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stances  is  obliged  to  seek  out  the  creditor 
for  the  purpose  of  making  pa3mient,  in  the 
absence  of  a  stipulation  to  the  contrary,  it 
becomes  a  matter  of  doubtful  construction, 
upon  the  terms  of  the  contract,  whether  it 
was  to  be  performed  in  this  state,  or  in  the 
state  of  New  York,  in  the  event  that  has 
transpired.  Upon  this  question  we  at  pres- 
ent express  no  opinion. 

But  since  the  plaintiff  has  raised  the 
question  of  the  law  of  New  York,  and  since 
we  have  reached  the  conclusion  that  a 
venire  de  novo  is  necessary,  we  think  it 
proper  to  express  our  views  upon  the  ques- 
tion. By  force  of  our  'revised  act  concern- 
ing evidence  (P.  L.  1900,  p.  370,  §  26),  "the 
reports  of  the  judicial  decisions  of  other 
states  and  countries  may  be  judicially  no- 
ticed by  the  courts  of  this  state  as  evidence 
of  the  common  law  of  such  states,  and  the 
usual  printed  books  of  such  reports  shall 
be  plenary  evidence  of  such  decisions."  We 
have  found  ourselves  much  embarrassed  in 
this  inquiry  by  reason  of  the  great  contra- 
riety of  the  views  that  have  found  expres- 
8ion  in  the  reports  of  our  sister  state  upon 
the  topic,  owing,  doubtless,  in  large  part  to 
the  fact  that  in  their  system  the  legal  and 
equitable  jurisdictions  are  consolidated,  and 
the  appropriate  remedies,  perhaps,  some- 
times confounded.  We  commence,  however, 
with  the  reasonable  presumption  that  so 
fundamental  and  salutary  a  rule  as  that 
which  requires  that  a  written  contract  shall 
speak  for  itself,  and  that  engagements 
which  the  parties  have  deliberately  chosen  to 
embody  in  that  form  are  not  to  be  varied  or 
controlled  by  the  verbal  declarations  made 
at  and  before  the  execution  of  the  contract, 
resting,  as  this  rule  does,  upon  fundamental 
principles  of  general  public  policy,  is  not  to 
be  considered  as  nonexistent  in  a  given 
jurisdiction  until  clear  evidence  to  that  ef- 
fect is  adduced  from  its  reported  decisions. 
Indeed,  the  New  York  reports  furnish 
abundant  evidence  that,  with  respect  to  con- 
tracts in  general,  the  rule  is  fully  recog- 
nized and  enforced.  Do  they  show  that  it 
is  not  recogiiized,  or  not  enforced,  with  re- 
spect to  cor  tracts  of  insurance,  under  cir- 
cumstances such  as  here  presented?  The 
precise  question  is,  whether  a  false  answer 
in  writing  to  a  material  inquiry  conta,inrd 
in  an  application  for  insurance  is  there 
held  out  to  be  a  breach  of  the  warranty,  al- 
though the  application,  and  the  policy  alike, 
makes  these  answers  warranties ;  and  wheth- 
er this  is  so  held  in  an  action  at  law, 
brought  not  for  the  purpose  of  reforming  or 
setting  aside  the  agreement,  but  for  the  pur- 
pose of  a  recovery  upon  it  according  to  its 
terms;  the  sole  ground  for  sustaining  the 
action,  in  spite  of  the  apparent  breach  of 
•arrantv,   being   this,   that  the   truth   was 
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known  to  and  was  ignored  by  an  agent  of 
the  insurer,  who  acted  in  the  preparation  of 
the  application;  the  application  itself  in  ef- 
fect declaring  that  the  applicant  shall  be 
responsible,  and  solely  responsible,  ihr  the 
truth  of  the  answers  therein  made,  and  for 
their  correct  recording,  and  that  the  agent 
of  the  compaJiy,  if  permitted  by  the  appli- 
cant to  write  down  the  answers,  has  no  au- 
thority to  bind  the  company  by  entering  an 
incorrect  answer.     For  the  latest  authorita> 
tive  decision  in  New  York  we  are  referred 
to  Stemaman  v.  Metropolitan   L.   Ins.  Co. 
170  N.  Y.  13,  67  L.  R.  A.  318,  62  N.  E.  763, 
a  case  decided  a  little  over  one  year  ago. 
This  appears  to  have  been  an  action  at  law 
brought  to  recover  upon  a  contract  similar 
to  the  one  now  in  suit.     The  defendant  set 
up  a  breach  of  warranty,   consisting  of  a 
false  answer  to  one  of  the  questions  con- 
tained in  part  B  of  the  application,  which 
was  signed  by  the  applicant  and  witnessed 
by  the  medical  examiner.     Upon  the  trial, 
plaintiff's  counsel  offered  to  prove  that  the 
answers  in  this  part  of  the  application  were 
filled  in  by  the  physician  in  his  own  hand- 
writing; that  the  insured  stated  to  him  his 
medical    history,    including    an    aceoimt    of 
numerous  illnesses,  more  or  less  important, 
from  which  he  had  suffered,  and  described 
the  treatment  he  had  undergone,  and  that 
the  medical  examiner  said  they  were  not  of 
enough  importance  to  be  inserted  in  the  ap- 
plication.    The  evid^ice  thus  proffered  was 
excluded  as  incompetent,  immaterial,  and  in 
violation    of   the   contract,   on   the   ground 
that  the  plaintiff  could  not  by  parol  vary 
the  terms  of  the  application  and  contract. 
The  court  of  appeals  reversed  the  judgment, 
Judge  Vann  delivering  the  opinion  of  the 
majority,  and  Judge  Gray  a  dissenting  opin- 
ion, with  the  concurrence  of  Chief  Justice 
Parkef".     Although    the    reasoning    of    the 
judges  covered  the  whole  topic  that  we  have 
discussed,  the  precise  question  decided  uus 
quite  narrow.     It  will  be  observed  at  once 
that  it  related  to  an  answer  contained  in 
part  B  of  the  application,  and  has  no  bear- 
ing upon  part  A,  out  of  which  a  part  of  the 
present    controversy    arises.     Vann,    J.,    in 
his  opinion,  states  expressly:     **The  parties 
to  the  policy  in  question  could  agree  that 
the  person  who  filled  out  part  A  of  the  ap- 
plication was  the  agent  of  the  insured,  and 
not  of  the  company.     There  is  a  difference 
in  the  naturie  of  the  work  of  filling  out  the 
blank  to  be  signed  by  the  insured,  and  that 
of  flllinfr  out  the  blank  furnished  for  the  use 
of  the  medical  examiner.     The  former  is  the 
work  of  the  insured,  and  may  be  done  as 
well  by  one  person  as  by  another.     He  may 
do  it  himself,  or  appoint  an  agent  to  do  it 
for    him.     It    is    quite    different,    however, 
with  the  work  of  the  medical  examiner,  be- 
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cause  that  requires  professional  skill'  and 
experience,  and  the  insurer  permits  it  to  be 
done  only  by  its  own  appointee.  The  in- 
sured can  neither  do  that  work  himself,  nor 
appoint  a  physician  to  do  it,  because  the 
insurer  very  properly  insists  upon  making 
the  selection  itself."  That  decision  is  not 
controlling  upon  the  present  case,  because  of 
the  distinction  that  the  court  itself  pointed 
out.  But,  again,  the  Htemaman  Case  was 
decided  after  the  making  of  the  contract 
now  in  suit,  and  the  rule  there  enunciated 
may  be  said  not  to  have  entered  into  the 
contemplation  of  the  present  contracting 
parties.  We  have  therefore  examined  the 
earlier  New  York  cases,  among  othefs  the 
following:  Chase Y. liamilton  Ins.  Co.  (1859) 
20  N.  Y.  52;  Rohrback  v.  Oermania  F.  Ins. 
Co.  (1875)  62  N.  Y,  47,  20  Am.  Rep.  451; 
Alexander  v.  Gcrmania  F.  Ins.  Co.  (1876) 
66  X.  Y.  464,  23  Am.  Rep.  76;  Van  Schoick 
v.  yiagara  F.  In^.  Co,  (1877)  68  X.  Y.  434; 
Spragvc v.  Holland  Purchase  Ins.  Co.  (1877) 
69  N.  Y.  128;  Whited  v.  Germania  F.  Ins. 
Co.  (1879)  76  N.  Y.  415,  32  Am.  Rep.  330; 
Flynn  v.  Equitable  L.  Ins.  Co.  (1879)  78  N. 
Y.  568,  34  Am.  Rep.  561;  Grattan  v.  Metro- 
politan L.  Ins.  Co.  (1880)  80  N.  Y.  281,  36 
Am.  Rep.  617 ;  another  of  the  same  name 
(1883)  92  N.  Y.  274,  44  Am.  Rep.  372; 
Foxcler  v.  Metropolitan  L.  /•»«.  Co.  (1889) 
116  X.  Y.  389,  5  L.  R.  A.  805,  22  X.  E.  576; 
iVHrien  v.  Home  Ben.  8oc.  (1889)  117  N. 
Y.  310.  22  N.  E.  954;  Berry  v.  American 
Cent.  ins.  Co.  (1892)  132  X.  Y.  49,  30  X. 
E.  254;  Cross  v.  National  F.  Ins.  Co.  (1892) 
132  N.  Y.  133,  30  X.  E.  390;  Quinlan  v. 
Providence  Washington  Ins.  Co.  (1892)  133 
N;  Y.  356,  31  N.  E.  31;  Baumgartel  v.  Prov- 


idence Washington  Ins.  Co.  (1893)  136  X. 
Y.  547,  32  X.  E.  990;  Mcyallg  v.  Phopnix 
Ins.  Co.  (1893)  137  X.  Y.  389,  33  X.  E.  475; 
Moore  v.  Hanover  F.  Ins.  Co.  (1894)  141 
X.  Y.  219,  36  X.  E.  191 ;  Fortrard  v.  Con- 
tinental Ins.  Co.  (1894)  142  X.  Y.  382,  25 
L.  R.  A.  637,  37  X.  E.  615;  Wood  v.  Ameri- 
can F.  Ins.  Co.  (1896)  149  X.  Y.  382,  44  X. 
E.  80;  Robbins  v.  S^vringfield  F.  d  M.  Ins. 
Co.  (1896)  149  X.  Y.  477.  44  X.  E.  159. 
These  cases  show  that  the  court  of  appeals 
of  Xew  York  has  not  adhered  with  entire 
consistency  to  any  definite  rule.  In  most 
cases,  however,  where  the  insured  acted  with 
express  notice  of  limitations  upon  the  au- 
thority of  the  insurer's  agent,  he  was  not 
permitted  to  bind  the  insured  by  the  acts  of 
the  agent  done  outside  of  such  limitations. 
Xone  of  the  cases  is  strictly  in  point  ^\^th 
the  present.  The  one  most  nearly  so  is  the 
Stemaman  Case,  already  distinguished. 
Our  review  satisfies  us  that  by  the  common 
law  of  the  state  of  Xew  York  the  plaintiff 
in  an  action  at  law  upon  a  life-insurance 
policy  may  not  avoid  the  effect  of  a  war- 
ranty contained  in  the  application,  on  the 
ground  that  an  agent  of  the  company  knew 
the  facts  and  incorrectly  entered  them  in 
the  application,  where  the  instrument  itself 
contains  an  express  limitation  upon  the 
powers  of  the  agent,  such  as  is  contained  in 
the  application  before  us.  At  leaat,  this  is 
true  so  far  as  answers  written  by  the  insur- 
ance solicitor  are  concerned,  the  answers  be- 
ing such  as  the  applicant  himself  was  at  lib- 
erty to  insert. 

The  judgment  of  the  Fhipremr  Court 
should  be  reversed,  and  a  venire  de  novo 
awarded. 


NEW  YORK  COURT  OF  APPEALS. 


William  TAYLOR,  Respt., 

V. 

THE  COMMERCIAL  BAXK,  Appt, 
(174  N.  T.  181.) 

1.  A  bank  cashier  In  not  acting  -frtthln 
the  scope  of  his  authority  in  giying 
Information  as  to  the  value  of  notes  executed 
by  customers  of  the  bank,  kg  as  to  render  It 
liable  in  case  the  statements  prove  to  be  un- 
true, 

8.  A  bank  is  not  made  liable  for  the 
frand  of  its  cashier  in  Inducing  a  third 
person  to  give  credit  to  one  of  its  custom- 


NoTE. — For  similar  cases  in  this  series  as  to 
liability  of  bank  for  false  statements  by  cashier 
as  to  financial  condition  of  depositors,  see  Hind- 
man  T.  First  Mat  Bank  (C.  C.  App.  6th  C.)  48 
L.  R.  A.  210,  57  L.  R.  A.  108,  and  Lieberman  y. 
First  Nat.  Bank  (Del.)  48  L.  R.  A.  514. 
62  L.R.  A. 


ers  by  false  representations  as  to  his  responsi- 
bility, by  the  facts  that  the  customer  was  then 
largely  indebted  to  the  bank,  and  Its  represen- 
tative was  soon  after  made  receiver  of  his 
property  to  aid  the  bank  In  collecting  Its 
claim  against  him,  where  the  receivership  re- 
sulted in  no  benefit  to  the  bank,  and  it  re- 
ceived no  advantage  from  the  credit  given. 

3.  That  a  person  miarht  possibly  have 
profited  by  the  fraudulent  representations 
of  his  agent,  made  outside  the  scope  of  his 
authority,  does  not  render  him  responsible  for 
them  if  he  in  fact  did  not  do  so. 

4.  No  duty  rests  on  the  cashier  of  a 
bank  to  disclose  the  situation  of  the  ac- 
count of  a  customer  with  the  bank  upon  re- 
ceiving an  inquiry  from  a  third  person  as  to 
the  responsibility  of  the  customer. 

(Bartlett,  O'Brien,  and  Vann,  J  J.,  diaaent.) 
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APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  a  Trial  Term  for  Monroe  County  in 
defendant's  favor  in  an  action  brought  to  re- 
cover damages  for  alleged  fraudulent  repre- 
sentations made  to  plaintiff  by  defendant. 
Revrrsed. 

The  facts  arc  stated  in  the  opinion. 

Mr.  Walter  S.  Hnbbell,  for  appellant: 

The  fraudulent  representations  alleged  to 
have  been  made  by  the  defendant's  cashier 
were  not  the  representations  of  the  bank, 
nor  can  the  bank  be  held  liable  by  reason 
of  such  statements. 

Kerr,  Fraud,  p.  116:  Story,  Agency,  § 
115:  Morse.  Banks  &  Banking,  3d  ed.  §  167, 
p.  351 ;  Mapes  v.  Second  Nat,  Bank,  80  Pa. 
163. 

Mr.  Charles  J.  Biaaell,  for  respondent: 

There  was  evidence  sufficient  to  warrant  a 
"finding  by  the  jury  that  the  representa- 
tions made  to  the  plaintiff  by  the  defend- 
ant's cashier,  upon  the  faith  of  which  the 
goods  were  sold  and  delivered  to  Lighthouse, 
were  made  in  the  course  of  the  cashier's  em- 
ployment, while  acting  within  the  scope  of 
his  authority  and  for  the  benefit  of  his  prin- 
cipal. 

A  corporation  is  liable  in  an  action  of 
tort  against  it  at  the  suit  of  a  party  injured, 
even  where  express  malice  is  a  necessary  ele- 
ment to  the  cause  of  action. 

Reed  v.  Home  8av.  Bank,  130  Mass.  443, 
39  Am.  Kep.  468 ;  Denver  d  R.  O.  R.  Co.  v. 
Harris,  122  U.  S.  597,  30  L.  ed.  1146.  7  Sup. 
Ct.  Rep.  1280:  Salt  Lake  City  v.' Hollisler, 
118  U.  S.  250,  .30  L.  ed.  176,  6  Sup.  Ct.  Rep. 
1055 :  Noicack  v.  Metropolitan  Street  R.  Co. 
106  N.  Y.  433,  54  L.  R.  A.  592,  60  N.  E.  32 : 
Mulligan  v.  tiew  York  d  R.  B,  R.  Co.  129 
N.  y.  506,  14  L.  R.  A.  791,  29  N.  E.  952; 
Pnlmeri  \.  Manhattan  R.  Co.  133  N.  Y.  261, 
16  L.  R.  A.  136,  30  N.  E.  1001. 

The  cashier  of  a  bank  is  its  general  exec- 
utive officer. 

Zanr,  Banks  A  Banking,  pp.  151,  162: 
Rridvyihcclcer  v.  Louell,  32  Barb.  9;  City 
Bank  V.  Perkins,  29  N.  Y.  654,  86  Am.  Dec. 
332;  Pope  v.  Bank  of  Albion,  69  Barb.  226; 
Barnes  v.  Ontario  Bank,  19  N.  Y.  152 j 
Farmers*  rf  M.  Bank  v.  Butchers*  d  D.  Bank, 
16  N.  Y.  125,  69  Am.  Dec.  678. 

.A  bank  is  liable  for  injiu-ies  resulting 
from  the  fraudulent  representations  of  its 
casliicr,  whore  oitlier  the  bank  actually  prof- 
ited as  a  result  of  the  fraudulent  represen- 
tations, or  there  is  evidence  that  the  repre- 
sentations were  made  in  the  interests  of  the 
bank  and  to  enable  it  to  profit  therefrom, 
and  where  it  might  have  profited  therefrom. 

American  Sat.  Bank  v.  Hammond,  25 
Colo.  367,  55  Pac.  1090:  BaruAck  v.  English 
Joint  Stock  Bank,  L.  R.  2  Exch.  269;  Mac- 
«2  L.  R.  A. 


kay  if.  Commercial  Bank,  L.  R.  5  P.  C.  394 ; 
Sinift  V.  Winterbotham,  L.  R.  8  Q.  B.  244 ; 
Fishkill  8av.  Inst.  v.  National  Bank,  80  N. 
Y.  162,  36  Am.  Rep.  595. 

Tt  is  not  necessary  that  the  bank  should 
actually  profit  by  the  fraudulent  act  o€  its 
agent ;  it  is  enough  that  it  might  have  prof- 
ited by  such  act. 

Bolden  v.  New  York  d  E.  Bank,  72  N.  Y. 
286. 

Suppose  the  cashier  of  a  bank,  having  au- 
thority to  collect  or  secure  a  debt  due  the 
bank,  should  charge  a  debtor  of  the  bank 
with  fraud,  and  upon  his  own  motion  pro- 
cure an  order  of  arrest  in  an  action  brought 
in  the  name  of  the  bank  to  collect  the  debt. 
An  action  would  lie  against  the  bank,  at  the 
suit  of  the  debtor,  for  false  imprisonment, 
or  malicious  prosecution,  as  the  case  might 
be. 

Fortune  v.  Trainer,  47  N.  Y.  S.  R.  58,  10 
N.  Y.  Supp.  598;  Hamel  v.  Brooklyn  d  N. 
7.  Ferry  Co.  1  Silv.  Sup.  Ct.  584,  6  N.  Y. 
Supp.  102;  Palmeri  v.  Manhattan  R.  Co.  133 
N.  Y.  261,  16  L.  R.  A.  136,  30  N.  E.  1001; 
Lynch  v.  Metropolitan  Elev,  R.  Co.  90  N.  Y. 
77,  43  Am.  Rep.  141. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  domestic  corporation 
organized  under  the  laws  of  this  state,  and 
the  purpose  of  this  action  was  to  recover 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  on  account  of  false  and  fraud- 
ulent representations  by  which  he  was  in- 
duced to  sell  goods  on  credit  to  one  Light- 
house, who  was  financially  irresponsible. 

Upon  the  trial,  at  the  close  of  the  evi- 
dence, a  motion  for  a  nonsuit  was  made  by 
the  defendant  upon  the  grounds  that  the 
representations  made  were  not  the  represen- 
tations of  the  bank :  that  the  bank  received 
nothing  from  the  transaction,  and  conse- 
quently it  was  not  liable  for  any  r^reseu- 
tations  made  by  its  cashier.  This  motion 
was  granted.  The  plaintiff  appealed  to  the 
appellate  division,  where,  by  a  divided  court, 
the  judgment  was  reversed  and  a  new  trial 
granted. 

The  only  question  involved  is  whether 
there  was  evidence  to  justify  the  submission 
to  the  jury  of  the  question  of  the  defendant's 
liability.  At  the  time  of  the  alleged  repre- 
sentations, Lighthouse  was  engaged  in  the 
manufacture  of  mail  bags  under  a  contract 
with  the  United  States  government.  He  was, 
and  for  several  years  had  been,  a  customer 
of  the  defendant,  and  was  then  its  debtor 
to  the  amount  of  about  $15,000,  secured  by 
notes  made  by  him  and  indorsed  by  John  L. 
Acker.  Lighthouse  had  been  recently  burned 
out,  ami  the  jur^  ^*^^44  ^^^  ^^^^^  justified 
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in  finding  that  he  was  practically  insolvent, 
although  his  business  had  been  very  profit- 
able,  netting  him  annually  from  $6,000  to 
^10,000.  As  appears  from  a  statement  in 
the  potfseseion  of  the  defendant's  cashier, 
Acker  was  the  owner  of  real  estate  to  the 
value  of  about  $31,700,  which  was  encum- 
bered for  $17,450,  leaving  an  equity  of  about 
$14,250,  and  was  an  indorser  upon  the  paper 
of  Lighthouse  to  the  amount  of  about  $15,- 
000.  All  of  those  facts  were  known  to  the 
eashier  of  the  defendant.  Lighthouse  ap- 
plied to  the  plaintiff  to  purchase  a  quantity 
of  merchandise,  of  the  value  of  about  $5,000, 
in  payment  for  which  he  proposed  to  give  a 
note  made  by  himself  and  indorsed  by  Acker, 
and  referred  the  plaintiff  to  the  defendant 
for  information  as  to  their  responsibility. 
The  plaintiff  subsequently  called  at  the  office 
of  the  defendant,  saw  its  cashier,  and  stated 
that  he  had  been  referred  to  him  to  ascer- 
tain the  responsibility  of  Lighthouse  and 
Acker;  and  the  cashier  thereupon  told  him 
that  the  contract  which  Lighthouse  had 
with  the  government  was  all  right ;  to  take 
the  note, — it  would  be  good,  and  he  would 
get  his  pay.  The  plaintiff  testified  that  up- 
on these  representations  he  sold  the  mer- 
chandise and  took  in  payment  therefor  a 
note  made  by  Lighthouse  and  indorsed  by 
Acker.  There  is  no  pretense  that  the  state- 
ment as  to  the  contract  which  Lighthouse 
bad  with  the  government  was  untrue,  and 
the  statement  that  he  would  get  his  pay 
was  not  a  statement  of  an  existing  fact,  but, 
at  most,  of  Bom^lhing  in  the  future,  and 
hence  not  actionable.  Lcxow  v.  Julian,  21 
Hun,  677,  Affirmed  in  86  N.  Y.  638;  QalUi- 
ffer  V.  Brunei,  6  Cow.  347;  Farrington  v. 
Bullard,  40  Barb.  512,  516;  Treacy  v.  Heclz- 
<T,  51  How.  Pr.  6J»,  70;  Sawyer  v.  Pricket  t, 
19  Wall.  146,  163.  22  L.  ed.  105.  Therefore 
the  only  ground  upon  which  a  recovery  could 
lie  had,  even  against  the  cashier,  is  that  the 
statement  that  the  note  would  be  good  was 
material;  that  it  was  made  with  a  knowl- 
edge of  its  falsity,  and  with  intent  that  it 
fihould  be  acted  upon,  and  was  not  a  mere 
expression  of  opinion.  In  other  words,  the 
plaintiff  was  bound  to  prove,  as  to  this 
statement,  representation,  falsity,  scienter, 
deception,  and  resultant  injury  to  the 
plaintiff.  Arthur  v.  CMftwold,  55  N,  Y.  400 ; 
Brackett  v.  Orisurold,  112  N.  Y.  464,  20  N. 
E.  .376. 

If  we  assume  (which  we  do  not  decide) 
that  the  representations  were  sufficient  to 
render  the  cashier  personally  liable,  still  the 
serious  question  in  this  case  is  whether  the 
bank  is  liable  for  the  statements  made  by 
its  cashier.  Obviously,  when  the  represen- 
tations were  made,  the  cashier  was  not  en- 
gaged in  the  transaction  of  the  business  of 
the  bank.  It  is  equally  clear,  afl  we  shall 
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see  later,  that  it  is  no  part  of  the  duty  of 
a  bank  cashier  to  make  representations  as 
to  the  responsibility  of  its  customers  or  oth- 
ers. In  this  case  Lighthouse  referred  the 
plaintiff  to  the  bank  to  inquire  as  to  his  re- 
sponsibility. The  plaintiff  called  upon  the 
cashier;  made  the  inquiry,  and  was  told  by 
him  the  business  in  which  Lighthouse  was 
engaged;  that  he  had  a  contract  with  the 
government,  which  was  all  right  and  had 
been  renewed;  that  the  note  would  be  good, 
and  he  would  get  his  pay. 

The  duties  of  a  cashier  are  strictly  execu- 
tive. He  is  properly  the  executive  agent  of 
the  board  of  directors,  as  such  to  carry  out 
what  it  devises  as  to  the  management  of  the 
business  of  the  bank.  There  are  certain 
functions  which  by  long  and  universal  usage 
have  come  to  be  recognized  as  belonging  to 
the  office  of  cashier.  They  are  declared  to 
be  inherent  in  the  office  or  position  as  a  mat- 
ter of  law,  and,  unless  restricted  or  enlarged, 
they,  and  they  only,  can  be  performed  by 
him  by  virtue  of  his  appointment.  Under 
the  circiunstances  of  this  case,  it  is  plain 
that  it  could  not  be  properly  held  that  the 
defendant's  cashier  was  acting  within  the 
scope  of  his  employment  in  making  the  rep- 
resentations complained  of.  Crawford  v. 
Boston  Store  Mercantile  Co.  67  Mo.  App.  39; 
Horrigan  v.  First  Nat.  Bank,  9  Baxt.  137; 
First  yat.  Bank  v.  Marshall  d  1.  Bank,  28 
0.  C.  A.  42,  54  U.  S.  App.  510,  83  Fed.  726; 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
133.  42  L.  ed.  977,  18  Sup.  Ct.  Rep.  552; 
First  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N. 
Y.  278,  19  Am.  Rep.  181;  Mapes  v.  Second 
Nat.  Bank,  80  Pa.  163. 

In  the  Crawford  Case  it  was  held  that  a 
cashier  has  no  apparent  or  implied  author- 
ity, by  virtue  of  the  position  he  holds,  to 
make  any  representation  on  behalf  of  the 
bank  as  to  the  solvency  of  one  of  its  debtors, 
and  therefore  that  the  bank  will  not,  in  the 
absence  of  evidence  of  authorization,  bo 
bound  or  estopped  by  such  representation 
made  by  him  in  reply  to  an  inquiry  on  the 
subject. 

In  the  Horrigan  Case  it  is  held  that  an- 
swering questions  as  to  the  solvency  of  par- 
ties is  no  part  of  the  business  of  a  cashier  of 
a  bank,  not  fairly  included  within  the  scope 
of  such  business,  but  may  be,  and  probably 
is,  an  incident  of  such  position,  but  not  an 
incident  to  it;  and  in  such  a  case  no  liabil- 
ity attaches  to  the  bank. 

In  First  Nat.  Bank  v.  Marshall  d  I.  Bank 
it  was  held  that  the  cashier  of  a  bank  does 
not  act  as  its  agent  or  representative  in  an- 
swering an  inquiiy  addressed  to  him  by  an- 
other bank  as  to  the  bufiness  standing  of 
a  third  person,  and  the  bank  is  not  bound 
or  estopped  by  statements  so  made  by  him,- 
his  act  being  one  not  relating  to  the  busiue 
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of  the  bank,  but  simply  one  of  customary 
courtesy,  rendered  without  consideration, — 
and  that  the  failure  of  the  officers  of  the 
bank,  in  answering  a  general  inquiry  from 
another  bank  as  to  the  character  and  stand- 
ing of  a  customer,  to  disclose  the  fact  that 
the  cuatomer  was  indebted  to  their  bank, 
and  that  it  held  liens  on  certain  of  his 
property,  will  not  estop  it  to  assert  such 
liens  as  against  a  mortgage  subsequently 
taken  by  the  inquiring  bank. 

In  the  American  Surety  Case  it  was  held 
that  the  making  of  a  statement  as  to  the 
honesty  ar.d  fidelity  of  an  employee  of  a 
bank,  for  the  benefit  of  the  employee,  and  to 
enable  the  latter  to  obtain  a  bond  insuring 
his  fidelity,  was  no  part  of  the  ordinary 
bu^inei^H  of  a  bank  president. 

Tn  First  Nat.  Bank  v.  Ocean  Nat.  Bank, 
it  was  held  that  in  the  absence  of  proof  that 
special  authority  had  been  delegated  by  its 
board  of  directors,  or  had  been  exercised 
with  their  sanction  or  knowledge,  or  evi- 
dence that  it  had  been  the  habit  and  prac- 
tice of  the  corporation  to  receive  property 
for  safekeeping,  it  was  not  responsible  for 
property  so  received  by  its  cashier.  . 

In  the  Mapea  Case  a  suit  by  the  bank 
against  indorsers  of  a  note  discounted  for 
the  accoiumodation  of  the  drawer,  where  the 
affidavit  of  defense  was  that,  at  and  before 
the  time  that  defendants  indorsed  the  note, 
they  had  inquired  of  the  cashier  and  one  of 
the  directors  of  the  bank  whether  it  would 
be  safe  for  them  to  indorse,  and  that  these 
officers  informed  them  that  they  considered 
the  drawer  perfectly  good,  and  they  would 
be  safe  in  indorsing;  that  the  officers  knew 
the  representations  to  be  false;  and  that 
they  made  them  to  deceive  the  defendants, 
who  would  not  have  indorsed  but  for  the 
representations, — it  was  held  to  be  in&uflfi- 
ciont,  and  that  such  declarations,  although 
wilfully  false,  made  by  the  officers,  not  in 
the  course  of  their  duties  as  officers  or 
agonts  of  the  bank,  could  not  affect  the  bank. 

Whether  any  particular  act  does  or  does 
not  fall  within  the  genei*al  power  of  a  cash- 
ier is  said  to  be  a  question  of  law,  for  the 
court,  and  not  of  fact,  for  the  jury,  although 
a  question  of  fact  may  arise  when  it  is 
claimed  that  the  acts  or  conduct  of  the 
board  of  directors  have  amounted  to  a  pub- 
lic holding  out  of  the  cashier  as  its  agent  to 
perform  other  and  unusual  acts  for  the 
bank.  Farmtrs'  d  M.  Bank  v.  Troy  City 
Bank,  1  Dougl.  (Mich.)  457;  Peninsular 
Bank  v.  Tlanmer,  14  Mich.  208;  Merchants* 
Nat.  Bank  v.  8tat€  Nat.  Bank,  10  Wall.  604, 
19  L.  ed.  1008;  1  Morse,  Banks  A  Banking, 
4th  ed.  §  153,  note;  Huff  cut,  Agency.  150. 
It  is  true,  a  bank  may,  by  the  adoption  of 
a  method  of  transacting  its  business  which 
inclu-des  other  than  the  ordinary  powers 
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vested  in  a  cashier,  confer  upon  him  such 
additioual  powers  as  are  necessary  for  the 
transaction  of  the  business  in  the  manner 
thus  adopted. 

There  was  no  evidence  in  this  case  which 
would  have  justified  a  finding  that  the  de- 
fendant's cashier  had  any  authority  to  per- 
form any  duties  other  than  those  which  in- 
hered in  the  ofiioe.  Nor  was  there  any  evi- 
dence whatsoever  that  any  unusual  method 
had  been  adopted  by  the  bank  for  the  trans- 
action of  its  business,  which  would  include 
any  authority  upon  the  part  of  the  cashier 
to  bind  the  bank  by  representations  as  to 
the  responsibility  of  its  customers. 

In  September,  1894,  more  than  a  year  af- 
ter the  representations  are  alleged  to  havo 
been  made,  Lighthouse's  business  having 
proved  unsuccessful  by  reason  of  the  lack 
of  orders  from  the  government,  he  trans- 
ferred his  property  and  business  to  ThcHnas 
Swanton  and  John  L.  Acker  under  an  ar- 
rangement by  which  the  business  was  to  be 
conducted  by  them  in  a  manner  specified. 
All  deposits  were  to  be  made  in  the  defend- 
ant bank,  and  the  profits  of  the  business^ 
and  proceeds  of  the  property  were  to 
be  applied  to  pay  the  bank  and  the 
debt  of  the  plaintiff;  and,  as  testified  to  by 
the  plaintiff's  son,  they  were  to  share  pro 
rata.  When  these  obligations  were  dis- 
charged, the  business  was  to  be  restored  to 
Lighthouse,  or  to  any  person  designated  by 
him,  after  compensation  to  Swan  ton  and 
Acker  for  the  services  rendered  by  them. 
Swan  ton  was  teller  of  the.  bank,  and  Acker 
was  indorser  upon  the  notes  held  by  the 
plaintiff  and  the  bank.  The  business  con- 
ducted by  them  was  not  successful.  No  prof- 
its were  realized,  chiefly  because  orders 
from  the  government  ceased;  and  the  busi- 
ness and  property,  when  ultimately  disposed 
of,  realized  nothing  to  apply  upon  the  in- 
debtedness of  either  the  bank  or  of  the 
plaintiff,  so  that  the  bank  received  nothing 
which  rendered  it  liable  for  the  means  by 
which  it  was  obtained,  or  estopped  it  from 
denying  the  cashier's  authority. 

The  respondent  contends  that  the  defend- 
ant was  liable  for  the  fraud  of  its  cashier, 
upon  the  principle  that,  where  a  party  re- 
ceives and  retains  the  fruits  or  product  of 
a  fraud,  it  imposes  a  liability  therefor,  al- 
though such  person  may  be  innocent  of  per- 
sonal participation  in  the  wrong.  It  is  an 
<»tabliHhed  principle  of  law  that  wliere  a 
pei*son  acts  for  another,  who  accepts  the 
fruits  of  his  eflTorts,  the  latter  must  be 
deemed  to  have  adopted  the  methods  employed, 
as  he  may  not,  even  though  innocent,  recaive 
the  benefits  and  at  the  same  time  disclaim 
responsibility  for  the  fraud  by  means  of 
which  they  arose.  Garner  v.  Mangam,  93  N. 
y.  042;    Km  mm   v.  Beach,  96   N.  Y.    398; 
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Foirchild  v.  McMahon,  139  N.  Y.  290,  34  N. 
E.  779.  Obviously,  that  principle  has  no 
application  to  the  case  at  bar,  as  it  is  prac- 
tically undisputed  that  the  bank  received 
nothing  from  the  property  of  Lighthouse. 
Xor  did  it  receive  any  advantage  by  reason 
of  the  sale  to  jjighthouse  of  the  goods  in 
qncftion. 

It  is  further  urged  that  the  liability  of  a 
principal  for  the  unauthorized  fraud  of  an- 
other includes  a  case  where,  although  the 
principal  did  not  profit,  he  might  possibly 
have  profited  by  the  wrongful  and  unau- 
thorized act.  We  have  found  no  authority 
sustaining  any  such  doctrine.  A  remark  of 
Tx)rd  Coleridge  in  Stcift  v.  Jewahuri/^  L.  R. 
9  Q.  B.  301,  312,  seems  to  be  relied  upon. 
In  that  case  the  decision  of  Barxcick  v.  Eng- 
lish Joint  Stock  Bank,  L.  R.  2  Exch.  259, 
was  under  consideration,  and  it  was  there 
Maid:  "I  apprehend  that  there  can  be  no 
doubt  that  a  diiferent  set  of  principles  alto- 
gether arises  where  an  agent  of  a  joint- 
stock  company,  in  conducting  the  business 
of  the  joint-stock  company,  does  something 
of  which  the  joint-stock  company  takes  ad- 
vantage, and  by  which  they  profit,  or  by 
which  they  may  profit,  and  it  turns  out  that 
the  act  which  is  so  done  by  their  agent  is  a 
fraudulent  act.  Justice  points  out,  and  au- 
thority supports  justice  in  maintaining, 
that,  where  a  corporation  takes  advantage 
of  the  fraud  of  their  agent,  they  cannot  af- 
terwards repudiate  the  agency  and  say  that 
the  act  which  has  been  done  by  the  agent  is 
not  an  act  for  which  they  are  liable."  We 
find  in  this  case  and  in  the  other  cases  re- 
lied upon  by  the  respondent  no  decision  or 
enunciated  principle  which  supports  his 
contention.  But  on  the  contrary,  we  find 
that  the  cases  cited  merely  sustain  the  con- 
ceded principle  that  one  who  receives  and 
retains  the  fruits  of  fraud  becomes  liable 
therefor.  Tlie  language  of  Lord  Coleridge 
is  to  be  considered  in  the  light  of  the  case 
he  had  under  consideration,  and  the  words 
"by  which  they  profit,  or  by  which  they  may 
profit,"  are  to  be  interpreted  in  view  of  the 
questions  involved  and  of  their  context.  Ob- 
viously, they  were  employed  upon  the  as- 
sumption that  advantage  had  been  taken  of 
the  transaction,  induced  by  the  fraud  of  the 
agent.  In  that  case  the  agent  acted  within 
the  scope  of  his  general  authority  in  writing 
the  letter,  which  was  the  fraud  complained 
of.  Moreover,  the  words,  **by  which  they 
profit,  or  by  which  they  may  profit,"  refer 
only  to  a  condition  where  the  principal  has 
actually  taken  advantage  of  the  unauthor- 
ized act  of  the  agent.  If  the  principle  con- 
tended for  by  the  plaintiff  were  broadly  sus- 
tained, why  would  it  not  apply  to  him  as 
well  as  to  the  defendant,  the  arrangement 
having  been  that  the  benefits  of  a  continu- 
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ance  of  the  Lighthouse  business  were  to  be 
shared  pro  rata  by  the  plaintiff  and  defend- 
ant? This  suggestion  illustrates  the  fallacy 
of  the  claim  that  a  party  who  might  profit 
by  a  fraudulent  transaction  would  be  liable 
therefor,  although  he  neither  adopted  it  nor 
took  any  advantage  under  it.  Moreover, 
the  decision  in  the  Swift  Case  rested  entirely 
upon  another  ground,  which  includes  no 
principal  applicable  to  the  case  at  bar. 

It  was  said  by  the  learned  judge  deliver- 
ing the  opinion  of  the  court  below  that  the 
evidence  was  suificient  to  support  a  finding 
by  the  jury  that  when  the  cashier  made 
such  representations  he  was  acting  for  or 
on  behalf  of  the  bank,  and  made  them  for 
the  purpose  of  enabling  Lighthouse  to  obtain 
the  plaintiff's  property,  to  the  end  that 
Lighthouse  might  thereby  continue  in  busi- 
ness, and  realize  therefrom  sufficient  to  en- 
able him  to  discharge  his  obligations  to  the 
bank,  or  some  part  thereof.  We  regard  this 
claim,  at  most,  as  merely  conjectural,  and, 
under  the  evidence,  as  too  nebulous  to  form 
the  basis  of  a  judicial  determination.  If 
there  is  any  competent  evidence  in  the  re- 
cord sufRcient  to  have  justified  a  jury  in 
finding  that  the  cashier  was  acting  for  or 
on  behalf  of  the  defendant  in  making  such 
representations,  or  that  they  were  made  for 
the  purpose  stated,  we  have  been  unable  to 
discover  it.  While  there  was  proof  of  dec- 
larations and  admissions  of  the  defendant's 
cashier  and  teller  as  to  past  transactions, 
and  as  to  matters  not  relating  to  any  busi- 
ness of  the  bank,  and  which  consequently 
did  not  bind  it,  there  was  no  competent 
proof  of  any  facts  which  would  have  sup- 
ported a  finding  of  the  jury  to  that  effect. 
The  admissions  of  an  agent  are  not  compe- 
tent evidence  against  his  principal  unless 
they  are  expressly  authorized,  or  relate  to 
and  are  made  in  connection  with  some  act 
done  in  the  course  of  his  agency,  so  as  to 
form  a  part  of  the  res  gestae.  Anderson  v. 
Rome,  W.  d  0.  R.  Co.  54  N.  Y.  334;  Man- 
hattan L.  Ins.  Co.  v.  Forty-second  Street  d 
a.  Street  Ferry  R.  Co.  131)  N.  Y.  140,  34  N. 
E.  776. 

Nor  can  the  admissions  or  declarations  of 
an  agent  be  evidence  against  his  principal, 
either  to  establish  the  fact  of  his  agency,  or 
the  nature  or  extent  of  his  authority.  Nei- 
ther can  he  create  authority  in  himself  to 
do  a  particular  act  by  its  performance,  or 
by  asserting  his  authority  to  do  it.  String- 
ham  V.  St.  \iaholas  Ins.  Co.  4  Abb.  App. 
Dec.  315;  Hatch  v.  Squires,  11  Mich.  185; 
Hoire  Mach.  Co.  v.  Clark,  15  Kan.  492; 
Briyham  v.  Peters,  1  Gray,  139;  M  it  chum  v. 
Dunlap,  98  Mo.  418,  11  S.  W.  989;  Butler 
V.  Chimgo.  B.  d  Q.  R.  Co.  87  Iowa,  206,  54 
N.  W.  208:  Mechom,  Agency,  jl  100.  jlp 

PJven  without  eliminating  from  our  consi<^ 
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eration  the  incompetent  testimony  of  the 
acU>  and  declarations  of  tlie  employees  of 
the  bank  when  not  engaged  in  the  transac- 
tion of  the  business  of  the  latter,  there  is 
practically  no  evidence  which  would  justify 
a  jury  in  finding  that  the  cashier  was  act- 
ing for  or  on  behalf  of  the  defendant  in  mak- 
ing the  representations  which  are  tlie  sub- 
ject of  this  action.  It  is  true  that,  when 
the  cashier  made  such  representations, 
Lighthouse  was  indebted  to  the  bank  for 
more  than  $15,000;  yet,  as  we  have  already 
seen,  no  duty  was  imposed  upon  the  cashier, 
as  such,  to  communicate  to  a  person  inquir- 
ing as  to  the  responsibility  of  a  customer 
the  actual  situation  of  his  account  at  the 
hank.  Nor  is  it  within  the  line  of  the  duty 
of  a  cashier  to  disclose  the  condition  of  the 
accounts  of  the  customers  of  a  bank  when- 
ever inquiry  is  made  as  to  their  responsibil- 
ity. 

A  careful  study  of  the  evidence  discloses 
that  there  were  no  facts,  circumstances,  or 
proof  that  would  justify  tlie  conclusion  that 
the  defendant's  cashier  was  in  any  way  en- 
jvaged  in  the  business  of  the  bank  in  mak- 
ing any  of  the  representations  proved,  or 
that  his  purpose  in  making  them  was  that 
attributed  to  him  by  the  court  below.  It  is 
])ossible  that  under  the  evidence  the  court 
may  have  suspected  that  such  was  the  pur^ 
pose,  but  a  mere  conjecture,  suspicicm,  or 
f^unnise  is  not  sufficient  to  authorize  a  End- 
ing to  that  efl'ect.  Laidlaw  r.  Sage,  158  N. 
Yfia,  04,  44  L.  R.  A.  216,  52  N.  E.  679. 

It  follows  that  the  trial  court  properly 
nonsuited  the  plaintiff,  and  hence  the  judg- 
ment of  the  AppeUnte  Division  must  be  re- 
versed f  and  that  of  the  trial  court  affinned, 
with  costs. 

Parker,  Ch.  J.,  and  Cnllen  and  Werner, 

JJ.,  concur. 

Bartlett,  J.,  dissenting: 

As  a  minority  of  the  court  are  unable  to 
agree  with  the  disposition  to  be  made  of  this 
ca.se.  it  is  deemed  proper  to  state  briefly  the 
position  of  the  dissenting  judges,  as  the  rule 
of  law  about  to  be  established  is  of  far- 
reaching  importance  in  the  business  world. 

The  precise  question  presented  by  this  ap- 
peal has  not  been  decided  by  this  court,  as 
Btntod  by  counsel  on  the  argument.  The 
great  commercial  interests  of  this  state  re- 
quire a  rule  calculated  to  protect  the  public 
in  their  dealings  with  banks  through  their 
officers,  and  the  decisions  of  courts  in  juris- 
dictions where  the  point  now  presented  is 
of  minor  importance  are  not  entitled  to  con- 
trolling weight. 

The  sole  question  is  whether  Pond,  the 
cashier  of  the  defendant,  was  acting  officially 
and  in  the  line  of  his  authority,  as  repre- 
senting the  bank,  when  he  made  the  repre- 
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sentations  to  the  plaintiff  concerning  the  fi- 
nancial responsibility  of  Lighthouse  and 
Acker. 

There  is  no  difference  of  opinion  in  the 
court  concerning  the  following  proposition: 
If  A,  being  a  depositor  in  a  bank,  and  desir- 
ing B  to  give  him  credit,  sends  him  to  the 
bank  for  information  as  to  his  financial  re- 
sponsibility, and  the  cashier  r^resents  A  to 
be  worthy  of  credit,  the  cashier  must  he 
deemed  to  have  acted  in  his  individual  ca- 
pacity, and  his  action  would  in  no  way  bind 
the  bank ;  that  is  to  say,  the  relation  of  A 
to  the  bank,  being  solely  that  of  depositor, 
would  not  justify  the  cashier  in  speaking 
officially.  It  is  for  the  reason  that  the  facts 
in  this  case  disclose  a  very  different  relation 
'between  the  bank  and  the  depositor  that  we 
are  unable  to  agree  with  the  majority  of 
the  court. 

The  controlling  and  undisputed  facts  are 
as  follows:  The  representations  of  the 
cashier  which  induced  the  plaintiff  to  extend 
credit  to  Laghthouae  were  made  in  April, 
180.3.  For  some  years  prior  to  that  date 
I^ighthouse  had  been  engaged  in  the  business 
of  manufacturing  mail  bags  from  leather 
and  canvas  under  contract  with  the  United 
States  government.  The  plaintiff  was  a 
dealer  in  leather,  and  prior  to  1803  had  sold 
several  bills  to  Lighthouse  without  making 
inquiry  as  to  his  financial  standing,  and 
they  were  regularly  paid.  In  the  month  of 
January,  1803,  the  factory  of  Lighthouse 
was  partially  destroyed  by  fire,  ruining  all 
his  stock  of  leather  and  damaging  his  ma- 
chinery and  other  plant  to  a  considerable  ex- 
tent. In  the  following  April,  when  Light- 
house solicited  plaintiff  to  sell  him  an  in- 
voice of  leather  valued  at  about  $5,000.  the 
latter  asked  for  a  reference  as  to  his  finan- 
cial responsibility,  and  was  directed  to  call 
upon  the  Commercial  Bank  of  Rochester. 
The  plaintiff  did  so,  and  relying  upon  the 
representations  made  by  the  bank's  caahier, 
delivered  the  leather  to  Lighthouse,  Swan- 
ton,  at  the  time  of  the  trial  the  cashier  of 
the  defendant,  and  in  April,  1893,  its  teller, 
testified,  as  defendant's  witness,  under  cross- 
examination,  that  in  the  years  1891  and 
1802  Lighthouse  was  indebted  to  the  bank 
in  the  sura  of  $25,000 ;  that  shortly  prior  to 
January,  1803,  the  amount  was  $22,000. 
and  at  the  time  of  the  representations  made 
by  Pond,  the  cashier,  to  the  plaintiff,  was 
between  $17,000  and  $18,000.  It  also  ap- 
pears that  Lighthouse  had  no  financial  re- 
sponsibility, except  such  profits  as  he  might 
realize  in  the  performance  of  his  contract 
with  the  government.  Acker,  the  surety  on 
Lighthouse's  contract  with  the  government, 
and  the  indorser  on  plaintiff's  note,  testified 
that  while  he  owned  real  estate,  which,  ac- 
cording to  the  statement  made  to  the  bank, 


190». 


TaTIjOB  v.  CoiiMBBCIAL  BAITK. 


789 


showed  an  equity  of  tome  $14,000,  it  was 
encumbered  by  mortgages,  which  were  subse- 
quently foreclosed  by  tfa6  bank,  and  resulted 
in  a  judgment  against  him  in  every  case  for 
a  deficiency.  The  sequel  proved  that  Acker 
was  absolutely  without  financial  responsibil- 
ity. Lighthouse,  during  all  the  transac- 
tions involved  in  this  case,  was  a  depositor 
of  the  defendant  bank.  The  plaintiff,  when 
he  made  the  sale  based  on  the  representa- 
tions of  the  defendant's  cashier,  took  Light- 
house's note  for  $5,000,  indorsed  by  Acker, 
dated  M&y  4,  1893,  and  falling  due  the  fol- 
lowing August,  when  it  was  protested,  and 
no  part  thereof  paid,  except  the  sum  of 
^1,000.  It  is  also  to  be  borne  in  mind  that 
Acker  was  an  indorser  on  all  of  Lighthouse's 
paper  in  the  hands  of  the  bank. 

In  view  of  these  facts,  it  would  seem  as 
if  honesty  and  fair  dealing  required  the 
bank,  when  called  upon  by  the  plaintiff,  at 
the  instance  of  Lighthouse,  to  either  refuse 
to  make  any  statement  in  regard  to  the  lat- 
tcr's  financial  responsibility,  or  to  disclose 
to  the  plaintiff  the  fact  that  it  had  been  for 
a  long  time  discoimting  Lighthouse's  paper, 
with  Acker  as  an  indorser,  held  a  large 
amf>unt  of  it  at  the  time  when  the  question 
was  asked,  and  that  Lighthouse  had  been 
heavily  indebted  to  the  bank  for  several 
years.  It  is  said  that,  while  this  course  of 
conduct  might  be  required  in  fair  dealing 
between  two  individuals,  the  rule  would  not 
apply  if  the  reference  as  to  the  financial  re- 
sponsibility was  made  to  a  banking  corpora- 
tion. We  are  unable  to  see  any  difference 
between  the  two  cases.  A  bank,  in  our  mod- 
em business  life,  comes  into  daily  contact 
with  the  citizen  in  numberless  ways,  and, 
as  an  intangible  legal  entity  can  only  act 
through  its  officers,  there  would  seem  to  be 
no  reason  why  it  and  the  individual  should 
not  be  held,  under  the  circumstances  dis- 
closed in  this  case,  to  the  same  measure  of 
good  faith  and  business  integrity.  It  was 
greatly  to  the  interest  of  the  bank  that  the 
credit  of  Lighthouse  should  be  maintained, 
and  yet  it  seems  very  certain  that,  if  the 
plaintiff  had  been  advised  as  to  the  true  re- 
lations existing  between  the  bank  and 
Lighthouse  and  his  indorser,  Acker,  and  al- 
so of  the  business  embarrassment  under 
which  Lighthouse  was  laboring,  no  credit 
would  have  been  extended  to  him.  The  real 
situation  existing  at  the  time  these  repre- 
sentations were  made  is  rendered  apparent 
by  the  fact  that  the  note  for  $5,000  given 
in  reliance  upon  the  representations  made 
in  April  went  to  protest  the  following  Au- 
gust. 

In  the  view  we  take  of  this  case,  the  facts 
to  which  reference  has  been  made  control 
the  disposition  of  the  question  before  the 
court ;  but  it  adds  greater  emphasis  to  them 
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when  the  remaining  facts,  which  need  not 
be  discussed  in  detail,  show  that  the  protest 
of  plaintiff's  note  in  August,  1893,  was  the 
beginning  of  the  end,  and  both  maker  and 
indorser  thereof  passed  on  into  hopeless 
bankruptcy,  their  creditors  losing  substan- 
tially everything. 

The  prevailing  opinion  suggests  doubt  as 
to  the  sufficiency  of  the  false  representa- 
tions, as  matter  of  law,  and  assumes,  but 
does  not  decide,  that  they  would  render  the 
cashier  liable.  It  is  a  significant  fact  that 
nppellant*&  counsel  did  not  make  this  point. 
We  regard  the  representations,  taken  as  a 
whole,  as  amply  sufficient  to  charge  the  de- 
fendant. 

At  the  close  of  all  the  evidence  the  learned 
trial  judge  granted  defendant's  motion  for 
a  nonsuit. 

In  writing  this  dissenting  memorandum, 
we  have  spoken  positively  as  to  the  effect 
of  what  we  deem  to  be  the  controlling  facts 
in  this  case,  but  the  point  really  presented 
for  our  consideration  is.  Was  there  sufficient 
evidence  to  submit  to  the  jury  the  question 
whether  these  facts  showed  that  the  cashier 
was  acting  for  the  bank  when  he  made  the 
representations  upon  which  the  plaintiff  re- 
lied? The  learned  appellate  division  was 
of  the  opinion  that  there  were  such  facts, 
and  granted  a  new  trial.  A  very  instructive 
case,  having  a  direct  bearing  upon  the  situ- 
ation here  presented,  is  Baricick  v.  English 
Joint  Rtook  Bank,  L.  R.  2  Exch.  259.  In 
that  case  the  cashier  of  the  bank  delivered 
a  written  guaranty  to  the  plaintiff  to  the  ef- 
fect that  J.  D.'s  eheck  on  Uie  bank  in  plain- 
tiff's' favor,  in  payment  of  goods  supplied, 
should  be  paid  on  receipt  of  the  govern- 
ment money,  in  priority  to  any  other  pay- 
ment, except  to  the  bank,  and  made  false 
statements  as  to  the  credit  of  J.  D.  It  ap- 
pears that  J.  D.  was  indebted  to  the  bank 
at  the  time  in  the  amount  of  £12,000;  that 
this  fact  was  not  disclosed  to  the  plaintiff, 
who,  relying  upon  the  represcntaticms,  ex- 
tended credit  to  J.  D.,  and  accepted  his 
check  on  the  bank,  which  the  latter  refused 
to  honor,  but  applied  the  government  money 
upon  the  indebtedness  due  it  from  J.  D.  The 
plaintiff  sued  the  bank  for  fraudulent  repre- 
sentations, and  it  was  held  liable.  In 
Suift  V.  Jewshury,  L.  R.  0  Q.  B.  301,  Chief 
Justice  Coleridge,  at  page  312,  comments  • 
favorably  upon  the  Barwick  Case.  The  case 
of  American  Xat,  Bank  v.  Uammond,  25 
Colo.  367,  55  Pac.  1090,  is  also  very  much  in 
point. 

We  are  of  opinion  that  the  judgment  of 
the  appellate  division  should  be  affirmed. 

O'Brien  and  Vann,  JJ.,  concur  with 
Bartlett,  J. 

Motion  for  rehearing  den^^yC^OOQlC 
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William  H.  A.  READ,  Assignee,  etc.,  of  Gary 
D.  Lindsay,  Piff.  in  Err,, 

V. 

TOLEDO  LOAN  COMPANY  et  aL 

(68  Ohio  St.  280.) 

*1.  A  mortsraiire  execated  aarreeably  to 
tbe  provlMloim  of  f  4100,  Rev.  Stat. 
Ohio  1892,  and  attested  and  acknowledged 
as  therein  provided,  Is  not  Invalid,  and  can- 
not be  Impeached,  In  the  absence  of  fraud 
and  undue  advantage,  merely  because  the  wit- 
nesses who  attest  the  signature  of  the  mort- 
gagor and  the  notary  public  taking  his  ac- 
knowledgment are  stockholders  of,  but  not 
otherwise  Intereated  In,  the  corporation 
named  In  said  mortgage  as  grantee. 
2.  In  taklnar  and  certlfylaar  an  ac- 
knovrledarment  as  provided  In  said  S  4100, 
the  act  of  the  notary  public  or  other  officer 
taking  and  certifying  the  same  U  a  minis- 
terial, and  not  a  Judicial,  act. 

(May   19,   1003.)  . 

ERROR  to  the  Circuit  Court  for  Lucas 
County  to  review  a  judgment  affirming 
a  judgment  of  the  court  of  Common  Pleas 
which  in  turn  affirmed  a  judgment  of  the 
Probate  Court  establishing  a  mortgage  as  a 
valid  lien  upon  property  which  petitioner 
asked  leave  to  sell  to  pay  debts.    Affirmed, 

Statement  by  Grew,  J.: 

This  action  was  originally  commenced  in 
the  probate  court  of  Lucas  county,  Ohio,  by 
William  H.  A.  Read,  as  assignee  for  the 
benefit  of  creditors  of  Cary  D.  Lindsay,  by 
the  filing  of  a  petition  in  said  court,  asking 
for  an  order  to  sell  certain  of  the  assigned 
real  estate  to  pay  debts.  To  this  proceeding 
the  defendant  in  error,  the  Toledo  Loan 
•CJompany  and  others  were  made  parties  de- 
fendant. The  Toledo  Loan  Company  filed 
its  answer  and  cross-petition,  asserting  a 
claim  and  lien  against  the  property  asked 
to  be  sold,  to  the  extent  of  $4,800,  by  virtue 
of  a  certain  mortgage  held  by  it,  and  which 
it  alleged  had  been  duly  executed  and  deliv- 
ered to  it  by  Gary  D.  Lindsay,  the  assignor. 
To  this  claim  of  the  Toledo  Loan  Company, 
the  assignee,  plaintiff  in  error,  replied,  ad- 
mitting the  execution  and  delivery  by  his  as- 
signor to  said  loan  company  of  said  "pre- 
tended mortgage,"  but  denied  the  validity  of 
said  instrument  jis  a  mortgage,  on  the 
ground  and  for  the  reasons,  as  alleged  in 

*Hoadnotes  by  the  Court. 


NoTK. — As  to  validity  of  acknowledgment 
taken  by  officer  of  corporation  which  Is  one  of 
the  parties,  see  cases  In  note  to  Havemeyer  v. 
Dahn,  .33  L.  R.  A.  'Mil ;  also  Cooper  v.  Hamil- 
ton Perpetual  Bldg.  &  L.  Asso.  33  L.  B.  A.  338. 
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his  reply,  that  the  same  was  defectively  exe- 
cuted, and  had  not  been  sufficiently  and 
properly  acknowledged  or  witnessed  accord- 
ing to  law,  in  that  the  witnesses  to  said  in- 
strument, and  the  notary  public  who  took 
the  acknowledgment  thereof,  were  each 
stockholders  in  said  the  Toledo  Loan  Com- 
pany, grantee  in  said  instrument.  The  in- 
strument in  controversy  was  found  and  held 
by  the  probate  court  to  be  a  valid  mortgage, 
and  the  claim  and  lien  of  the  loan  companj 
thereunder  was  sustained.  Upon  appeal  by 
the  assignee  to  the  court  of  common  pleas, 
a  like  finding  and  judgment  was  made  and 
entered  by  that  court.  Thereupon  the  case 
was  taken,  on  error  by  the  assignee,  to  the 
circuit  court  of  Lucas  county,  where  the 
judgment  of  said  court  of  common  pleas  was 
affirmed.  To  reverse  this  judgment  of  affirm- 
ance, the  present  proceeding  in  error  is 
prosecuted. 

Mr.  William  H.  A.  Read,  in  propria 
persona^  for  plaintiff  in  error: 

An  acknowledgment  of  the  execution  of 
an  instrument,  taken  by  a  party  to  it.  is 
void,  and  does  not  authorize  it  to  be  record- 
ed, and  the  record  of  it  imparts  no  notice  to 
subsequent  purchasers  or  encumbrancers. 

Green  v.  Abraham,  43  Ark.  420;  Lee  v. 
Murphy,  119  Gal.  364,  61  Pac.  549.  955; 
Brereton  v.  Bennett,  16  Colo.  254,  25  Pac. 
310;  Hogans  v.  Carruth,  18  Fla.  587; 
Kothe  V.  Krag-Reynolds  Co.  20  Ind.  App. 
293,  50  N.  £.  505 ;  Hubble  v.  Wright,  23  Ind. 
322;  Hammers  v.  Doyle,  61  111.' 307;  W«f 
v.  Krebaum,  88  111.  263;  City  Bank  v, 
Radtke,  87  Iowa,  363,  54  N.  W.  435;  Wilson 
v.  Traer,  20  Iowa,  231;  Dail  v.  Moore.  61 
Mo.  589;  Stevens  v.  Hampton,  46  Mo.  404; 
Hainey  v.  Alberry,  73  Mo.  427 ;  Beamau  v. 
Whitney,  20  Me.  413;  Groesbeck  v.  Se^eley, 
13  Mich.  329;  H olden  v.  Brimage,  72  Miss. 
228,  18  So.  383 ;  Jones  v.  Porter,  59  Miss. 
628;  Horbach  v.  Tyrrell,  48  Neb.  514,  37  L. 
R.  A.  434,  67  N.  W.  485;  Child  v.  Baker,  24 
Neb.  188,  38  N.  W.  725;  lA}ng  v.  Crevs,  113 
N.  C.  256.  18  8.  E.  499;  Armstrong  v. 
Combs,  4  N.  Y.  Anno.  Gas.  158;  Baxter  v. 
Hoicell,  7  Tex.  Civ.  App.  198,  26  S.  W.  453; 
Rothschild  v.  Daugher,  85  Tex.  332,  16  L.  il 
A.  719,  20  S.  W.  142;  Davis  v.  Bcasley,  7". 
Va.  491 ;  Bovcden  v.  Parrish,  86  Va.  67,  9  S. 
E.  616;  Nicholson  v.  Gloucester  Charity 
tichool,  93  Va.  101,  24  S.  E.  899;  Clinch 
River  Veneer  Co.  v.  Kurth,  90  Va.  737,  19 
S.  E.  878;  Tavenncr  v.  Barrett,  21  W.  Va. 
657  ;  Withers  v.  Baird,  7  VVatU,  227,  32  Am. 
Dec.  754. 

The  statute  which  requires  that  convey- 
ances of  land  ^all  Im3,  attested  by  two  wit- 
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nesses  intends  an  attestation  by  witnesses 
who  at  the  time  are  disinterested. 

Wifuted  Sav.  Bank  &  Bldg.  Asao,  v. 
Spencer,  26  Conn.  195;  Carter  v.  Champion, 
8  Conn.  549,  21  Am.  Dec.  695. 

An  acknowledgment  of  an  instrument 
taken  by  a  notary  public  who  is  a  stock- 
holder in  one  of  the  parties  to  the  inatru- 
ment,  is  void. 

Smith  V.  Clark,  100  Iowa,  606,  69  N.  W. 
1011 ;  Miles  v.  Kelley,  16  Tex.  Civ.  App.  147, 
40  S.  W.  599 ;  Brourn  v.  Moore,  38  Tex.  646. 

An  acknowledgment  is  void  when  taken  by 
an  officer  who  is  a  party  to  the  instrument, 
or  who  is  beneficially  interested  in  the  same, 
directly  or  indirectly. 

Ogden  Bldg.  d  L.  Aaao,  v.  Mensch,  99  Hi. 
App.  67 :  Donovan  v.  St.  Anthony  d  D.  Ele- 
vator Co.  8  N.  D.  585,  46  L.  R.  A.  721,  80 
N.  W.  772;  Wilson  v.  Oriess,  64  Neb.  792, 
90  N.  W.  866. 

Messrs.  Kins  A  Traoy,  for  defendants  in 
error : 

The  mortgage  is  not  defective  and  invalid 
because  the  witnesses  thereto  and  the  notary 
before  whom  same  was  acknowledged  were, 
at  the  time  of  the  execution  of  the  instru- 
ment, stockholders  in  the  loan  company. 

Doe  ex  dvm.  Johnson  v.  Turner,  7  Ohio 
pt.  2  p.  216;  Amick  v.  WoodKorth,  58  Ohio 
St.  86,  50  N.  E.  437. 

A  notary  public  in  Ohio  is  only  a  minis- 
terial officer. 

Floumoy  v.  Jeffersonville,  17  Ind.  169,  79 
Am.  Dec.  468;  Truman  v.  Lore,  14  Ohio  St. 
144;  Williamson  v.  Carskadden,  36  Ohio  St. 
664. 

In  determining  the  capacity  of  the  notary 
to  act,  the  courts  distinguish  between  judi- 
cial and  ministerial  acts. 

7f  at  tonal  Bank  v.  Conway,  1  Hughes,  37, 
Fed.  Cas.  No.  10,037;  Harkins  v.  Forsyth, 
11  Leigh,  294;  Carper  v.  McDowell,  5  Gratt. 
212;  Horsley  v.  Garth,  2  Gratt.  471,  44  Am. 
Dec.  393 ;  Taliaferro  v.  Pryor,  12  Gratt.  277  ; 
Johnston  v.  Slater,  11  Gratt.  321;  Turner 
V.  Stip,  1  Wash.  (Va.)  319;  Stevens  v. 
Hampton,  4C  Mo.  404;  Bosirell  v.  Flock- 
heart,  8  Leigh,  364;  Dimes  v.  Grand  Junc- 
tion Canal  Co,  16  Eng.  L.  &  Eq.  64;  Saicyer 
V.  Cox,  63  111.  130;  Sicholson  v.  Gloucester 
Charity  School.  93  Va.  101,  24  S.  E.  899; 
Horbach  v.  Tyrrell,  48  Neb.  514,  37  L.  R.  A. 
434,  67  N.  W.  485. 

In  some  states  the  act  of  a  notary  in  tak- 
ing and  certifying  an  acknowledgment  is 
held  to  be  a  judicial  act. 

Williams  v.  Baker,  71  Pa.  476;  Heeter  v. 
Olasgow,  79  Pa.  79,  21  Am.  Rep.  46;  Grif- 
fith V.  Yentress,  91  Ala.  306,  11  L.  R.  A.  193, 
8  So.  312;  Wedel  v.  Herman,  59  Cal. 
514;  Stevens  v.  Hampton,  46  Mo.  404; 
Long  V.  Crews,  113  N.  C.  256,  18 
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S.  £.  499;  Cover  v.  Manatcay,  115  Pa.  338, 
8  AU.  393;  Bowden  v.  Parrish,  86  Va.  67,  9 
S.  E.  616;  Pickens  v.  Knisely,  29  W.  Va.  1, 
11  S.  E.  932;  Johnston  v.  Wallace,  53  Miss. 
331,  34  Am.  Rep.  699;  Wasson  v.  Connor, 
54  Miss.  351;  White  v.  Connelly,  106  N.  C. 
66,  11  S.  E.  177. 

In  taking  and  certifying  the  acknowledg- 
ment* of  conveyances,  an  officer  exercises  a 
power  which  is  strictly  ministerial,  and  in 
no  sense  judicial. 

Shults  V.  Moore,  1  McLean,  620,  Fed.  Cas. 
No.  12,824;  Halso  v.  Seawright,  65  Ala. 
431 ;  Biscoe  v.  Byrd,  15  Ark.  655 ;  Banbury 
V.  Arnold,  91  Cal.  606,  27  Pac.  934;  Steven- 
son V.  Brasher,  90  Ky.  23,  13  S.  W.  242; 
Lewis  V.  Waters,  3  Harr.  &  M'H.  430; 
Learned  v.  Riley,  96  Mass.  109;  Odiorne  v. 
Mason,  9  N.  H.  24;  Lynch  v.  Livingston,  8 
Barb.  463. 

A  notary  in  Ohio  is  not  disqualified  by 
reason  of  his  interest  in  the  mortgagee  com- 
pany. 

Horton  v.  Columbian  Bldg.  d  If.  Soc.  6 
Cin.  Law  Bull.  141. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

On  the  trial  of  this  cause  in  the  court  of 
common  pleas,  at  the  request  of  the  plain- 
tiff, the  court  made  and  stated  its  finding 
of  facts  separate  from  its  conclusions  of 
law,  and  the  facts  so  found  and  stated  by 
said  court  of  common  pleas  are  admitted  to 
be  correct,  and  they  are  not  here  in  dispute. 
The  sole  controversy  in  this  case  arises  upon 
the  statement  of  facts  contained  in  para- 
graphs 4  and  5  of  its  findings  of  fact  so 
made  by  said  court  of  common  pleas.  Said 
paragraphs  are  as  follows: 

"(4)  That  prior  to  and  upon  February  19, 
1896,  said  assignor,  Gary  D.  Lindsay,  was  a 
member  of  said  the  Toledo  Loan  Company, 
and  on  said  date  subscribed  for  ten  shares 
of  the  capital  stock  of  said  company;  that 
thereupon,  on  the  representation  of  said 
Cary  D.  Lindsay  to  said  company,  and  upon 
agpreement  between  said  Cary  D.  Lindsay  and 
said  company,  that  said  loan  should  become 
and  be  secured  by  a  first  lien  upon  said  lots 
numbers  116  and  117  in  Shaw's  Monroe 
Street  addition  to  Toledo,  Ohio,  said  the  To- 
ledo Loan  Company,  on  February  19,  1896, 
loaned  and  advanced  to  said  Cary  D.  Lind- 
say the  sum  of  forty-eight  hundred  dollars 
($4,800),  of  and  from  the  moneys  thereto- 
fore raised  by  said  company  for  said  purpose 
of  loaning  to  its  members,  said  Cary  D. 
Lindsay  agreeing  to  repay  said  loan,  with 
interest,  in  weekly  instalments,  in  accord- 
ance with  the  constitution  and  by-laws  of 
said  company;  that  in  pursuance  of  said 
representations  and  agreement,  and  to  se- 
cure the  payment  of  said  money  so  loan^[^ 
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with  intereflt,  and  simultaneously  with  the 
loaning  thereof,  said  Gary  D.  Lindsay  exe- 
cuted, acknowledged,  and  delivered  to  said 
defendant  the  Toledo  Loan  Company  his  cer- 
tain mortgage  for  said  sum  of  $4,800  upon 
said  lots  numbers  116  and  117  in  Shaw's 
Monroe  street  addition  aforesaid. 

"  ( 5 )  That  said  mortgage  was  executed  by 
said  Oar^'-  D.  Lindsay  in  the  presence  of  Eva 
M.  Ely  and  Grant  Williams,  and  was  ac- 
knowledged by  said  Gary  D.  Lindsay  before 
Grant  Williams,  a  notary  public  within  and 
for  Lucas  county,  Ohio;  that,  at  the  time  of 
the  execution  and  acknowledgment  of  said 
mortgage,  said  Gary  D.  Lindsay  was  a  stock- 
holder in  said  the  Toledo  Loan  Gompany, 
and  Eva  M.  Ely  and  Grant  Williams  were 
each  owners  of  two  ^ares  of  the  stock  of 
said  company,  and  said  Eva  M.  Ely  and 
Grant  Williams  were  not  otherwise  related 
to  said  the  Toledo  Loan  Company,  or  in  any 
wise  employed  by  it,  and  said  Gary  D.  Lind- 
say then  knew  that  said  witnesses  and  no- 
tary, respectively,  were  stockholders  in  said 
company." 

Upon  the  foregoing  facts,  it  Is  claimed  by 
plaintiff  in  error,  "first,  that,  inasmuch  as 
Eva  M.  Ely  and  Grant  Williams  were  both 
stockholders  of  the  defendant  company,  the 
mortgage  given  to  it  by  Gary  D.  Lindsay  was 
never  witnessed;  second,  that,  inasmuch  as 
Grant  Williams,  the  notary  before  whom 
said  mortgage  purports  to  have  been  ac- 
knowledged by  Gary  D.  Lindsay,  was  a  stock- 
holder in  said  company,  said  mortgage 
was  never  duly  acknowledged;  third,  that, 
never  having  been  acknowledged,  and  never 
having  been  witnessed  as  to  its  signature, 
said  mortgage  was  not  entitled  to  record  in 
Lucas  county,  and  the  recording  of  the  same 
was  a  nullity;  fourth,  that  the  plaintiff,  as 
assignee,  holds  the  l^al  title  to  said  real  es- 
tate free  from  all  encumbrances  or  liens 
growing  out  of  said  mortgage." 

It  will  thus  be  seen  that  the  question  here 
prpsented  is  whether  a  mortgage  made  to  a 
corporation  as  grantee  is  invalid  and  of  no 
elu'ct  by  reason  of  the  fact 'that  the  wit- 
nosso8  to  such  mortgage  and  the  officer  tak- 
ing the  acknowledgment  thereof  are  stock- 
holders in  said  corporation.  The  requisites 
as  to  the  manner  and  form  of  the  execution 
of  instruments  for  the  conveyance  or  encum- 
brance of  real  property  is  matter  of  statu- 
tory refi:ulation,  and  the  statute  proviaing 
for  and  governing  the  execution  and  ac- 
knowledgment of  deeds,  mortgages,  etc.,  in 
this  state,  is  §  4106,  Rev.  Stat.  1892,  which 
section,  so  far  as  it  has  relation  to  the  pres- 
ent inquiry,  and  application  to  the  question 
here  involved,  provides  as  follows:  "A  .  .  . 
mortgage  ...  of  any  estate  or  in- 
terest in  real  property  shall  be  signed  by 
the  .  .  .  mortgagor,  •  •  •  and  such 
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signing  shall  be  acknowledged  by  the  .  .  . 
mortgagor  ...  in  the  presence  oi  two 
witnesses,  who  shall  attest  the  signing  and 
subscribe  their  names  to  the  attestation,  and 
such  signing  shall  also  be  acknowledged  by 
the  .  .  .  mortgagor  .  .  .  before  a 
judge  of  a  court  of  record  in  this  state,  or  a 
clerk  thereof,  a  county  auditor,  county  sur- 
veyor, notary  public,  mayor,  or  justice  of  the 
peace,  who  shall  certify  the  acknowledgment 
on  the  same  sheet  on  which  the  instrument 
is  written  or  printed,  and  subscribe  his 
name  thereto." 

It  will  be  observed  that,  within  the  provi- 
sions of  this  section,  the  only  requirements 
are  that  the  mortgage  shall  be  signed  by  the 
mortgagor;  that  such  signing  shall  be  ac- 
knowledged by  him  in  the  presence  of  two 
witnesses,  who  shall  attest  the  same;  and 
that  such  signing  shall  be  acknowledged  by 
the  mortgagor  before  one  of  the  several  offi- 
cers therein  named,  whose  duty  it  shall  be 
to  make  certificate  thereon  of  said  acknowl- 
edgment. But  the  qualifications  of  the  wit- 
nesses so  attesting  and  the  officer  so  certify- 
ing are  not  attempted  to  be  prescribed  by 
said  section ;  nor  is  there  in  said  statute  any 
provision,  or  even  suggestion,  that  a  witness 
or  officer  shall  be  disqualified  or  rendered  in- 
competent as  such  by  reason  of  being  inter- 
ested in  the  conveyance  so  mtnessed  and 
certified.  In  the  absence,  then,  of  any  ex- 
press provision  in  the  statute  forbidding  it, 
the  precise  question  here  presented  is,  wheth- 
er a  stockholder  in  a  corporation,  not  other- 
wise nnterested  therein,  may  be  a  witness  to, 
and,  as  notary  public,  may  take  the  acknowl- 
edgment of,  a  mortgage  executed  by  another 
to  such  corporation;  and  the  proper  deter- 
mination of  this  inquiry  involves,  to  some 
extent,  at  least,  a  consideration  both  of  the 
purpose  of  the  legislation  requiring  the  ob- 
servance of  these  formalities  in  the  execution 
of  a  mortgage,  and  also  of  the  capacity  in 
which  a  notary  acts  in  taking  and  certify- 
ing the  acknowledgment  of  the  grantor — 
whether  such  act  on  his  part  is  judicial  or 
ministerial  in  character.  At  common  law, 
attestation  was  not  necessary  to  the  validity 
of  a  deed  or  mortgage,  and  is  not  now  neces- 
sary, except  when  required  by  statute.  The 
purpose  of  the  legislature  in  requiring  that 
an  instrument  for  the  conveyance  or  encum- 
brance of  real  property  shall  be  witnessed 
by  two  witnesses  doubtless  was  that  there 
might  be  on  record,  in  a  matter  so  important 
as  that  of  the  conveyance  or  encumbrance  of 
real  property,  the  names  of  two  persons  who 
certify  or  attest  the  fact  that  they  saw  tiie 
grantor  sign  the  instrument,  or  heard  him 
acknowledge  the  same,  and  thereby  to  fur- 
nish an  easy  and  effectual  mode  of  proof  of 
its  execution,  and  thus  provide  an  addition- 
al protection  or  securitv  against  the  making 
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of  a  fraudulent  or  forged  conveyance  or  en- 
cumbrance. The  certificate  of  acknowledg- 
ment by  a  notary  public,  or  other  author- 
ized officer,  is  simply  an  additional  solemni- 
ty in  the  execution  of  a  deed  or  mortgage, 
and  is  required  by  statute  chiefly  for  the 
purpoee  of  affording  proof  of  the  due  execu- 
tion of  the  instrument  by  the  grantor,  suffi- 
cient to  authorize  the  recorder  to  make  the 
same  matter  of  public  record.  §  4134,  Rev. 
Stat.  1892.  Jones  on  the  Law  of  Real  Prop- 
erty in  Conveyancing,  at  §  1126,  in  discuss- 
ing the  subject  of  "Acknowledgment,"  says : 
"The  chief  use  of  an  acknowledgment,  as  al- 
ready noticed,  is  to  perfect  the  deed  for  rec- 
ord. The  grantor  can  select  such  authorized 
officer  before  whom  to  acknowledge  his  deed 
as  he  chooses.  He  may  refuse  to  make  his 
acknowledgment  before  an  interested  officer. 
Having  voluntarily  acknowledged  the  deed, 
the  grantor  is  presumed  to  have  voluntarily 
consented  to  its  record.  'If  his  deed  is  found 
on  record,  apparently  executed  according  to 
the  forms  of  law,  and  without  any  circum- 
stances of  suspicion  against  it,  the  plainest 
principle  of  equity  would  hold  him  estopped 
from  setting  up  an  undisclosed  interest  of 
the  officer  before  whom  he  made  his  ac- 
knowledgment, to  defeat  his  conveyance,  as 
against  an  innocent  purchaser  relying  upon 
the  record  as  the  evidence  of  his  title.' "  "An 
interest  under  a  deed  not  apparent  on  its 
face  does  not  disqualify  an  officer  to  take 
and  certify  an  ordinary  acknowledgment. 
Thus,  if  he  is  one  of  the  beneficiaries  in  a 
deed  of  trust  he  may  take  the  grantor's  ac- 
knowledgment, when  his  interest  under  the 
deed  does  not  appear  on  the  face  of  it.  The 
fact  that  he  acted  as  the  agent  of  the  mort- 
gagor in  obtaining  the  money  does  not  dis- 
qualify him  to  take  the  mortgagor's  ac- 
knowledgment." What  is  here  said  by  the 
author  would  seem  to  apply  equally  as  well 
to  the  witnesses  attesting  the  signature  of 
the  grantor  as  to  the  officer  taking  his  ao- 
knowledgroent. 

In  an  early  case  in  this  state  (that  of 
Doe  eoi  dem.  Johnson  v.  Turner,  7  Ohio,  pt. 
2,  p.  216),  it  was  decided  by  this  court  that 
a  witness  to  a  trust  deed  given  to  secure  an 
indebtedness  to  a  bank,  who  at  the  time  of 
the  execution  of  such  deed  was  a  stockholder 
in  said  bank,  was  not  thereby  disqualified  to 
act  as  a  subscribing  witness  to  said  deed, 
and  that  such  deed  was  not  thereby  rendered 
invalid,  nor  could  it,  on  that  ground,  be  im- 
])eached  for  want  of  sufficient  attestation. 
The  question  there  decided  arose  and  was 
presented  on  the  following  agreed  statement 
of  facts:  "Walter  Turner  was  indebted  to 
the  Bank  of  Zanesville  in  the  amount  stated 
in  the  trust  deed  under  which  the  plaintiffs 
claimed,  and,  on  the  application  of  C.  B. 
Goddard,  Esq.,  the  attorney  for  the  bank, 
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executed  the  deed  which  was  prepared  and 
signed  by  said  Goddard,  as  one  of  the  sub- 
scribing witnesses,  he  (Goddard)  being  a 
stockholder  in  the  corporation."  In  the 
opinion  in  that  case  the  court  says: 
"The  first  question  for  the  considera- 
tion of  the  court  is  the  objection  to 
the  trust  deed,  because,  at  the  time  of  its 
execution.  General  Goddard,  one  of  the  sub- 
scribing witnesses,  was  a  stockholder  in  the 
Bank  of  Zanesville.  If  this  objection  is  sus- 
tainable, the  deed  is  invalid  to  pass  the  legal 
title  of  the  lands  intended  to  be  conveyed  to 
the  trustee  for  the  security  of  the  bank,  and 
ought  not  to  be  received  in  evidence  in  sup- 
port of  a  legal  title  in  the  plaintiff's  lessors. 
.  .  .  But  is  not  this  deed  in  conformity 
with  the  statute?  This  is  admitted,  in  all 
respects,  excepting  that  General  Goddard 
was  interested  in  the  corporation  for  whose 
benefit  it  was  made,  when  he  subscribed  it 
as  a  witness,  and  it  was  executed  by  Turner. 
.  .  .  In  England,  the  grantee  must  pre- 
pare the  conveyance  and  present  it  to  the 
grantor  for  execution.  We  know  of  no  such 
rule  here.  The  grantor  prepares  his  own 
deed.  He  calls  his  witnesses.  They  are  se- 
lected by  himself.  He  must  then  acknowl- 
edge its  execution,  and  not  until  thus  ac- 
knowledged does  he  part  with  its  possession 
by  a  delivery  to  the  grantee.  Every  act, 
therefore,  is  the  act  of  the  grantor,  while 
the  deed  remains  in  his  possession,  and  the 
first  act  of  the  grantee  is  the  acceptance 
when  finally  delivered  to  him.  The  grantor, 
then,  should  not,  it  appears  to  us,  be  per- 
mitted to  object  to  a  witness  selected  by 
himself,  and  in  whose  integrity  he  had  re- 
posed confidence,  to  bear  witness  to  his  own 
acts.  But  aside  from  this  course  of  reason- 
ing, is  this  deed  invalid?  The  statute  [31 
Ohio  Laws,  p.  346,  9  1]  requires  the  deed  to 
be  executed  'in  the  presence  of  two  wit- 
nesses, who  shall  attest  such  signing  and 
sealing  and  subscribe  their  names  to  such 
attestation.'  Unless  the  express  provisions 
of  this  statute,  or  its  plain  inference,  lead  to 
the  conclusion  that  the  witnesses  to  a  deed 
must  be  credible  and  competent  to  prove  its 
execution  at  the  time  of  their  attestation, 
and  that  such  was  the  intention  of  the  leg- 
islature, reluctantly  indeed  would  this  court 
adopt  such  an  opinion.  If  such  be  the  law, 
it  is  time  to  look  around  us  and  ascertain 
by  whom  our  deeds  bear  witness." 

As  above  stated,  the  court  in  this  case 
held  that  the  trust  deed  was  sufficiently  at- 
tested, was  valid,  and  could  not  be  im- 
peached by  showing  that  Goddard,  one  of  the 
attesting  witnesses,  was  interested  in  the 
corporation.  But  it  is  here  insisted  by 
counsel  for  plaintiff  in  error  that  the  doc- 
trine of  this  case  is  modified,  and  the  au- 
thority of  the  case  destroyed  by  the  decisioulp 
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of  this  court  in  the  later  case  of  Amick  v. 
Woodtcorth,  58  Ohio  St.  86,  50  N.  E.  437. 
where  it  is  held  by  this  court  that  the  gran- 
tee in  an  instrument  for  the  conveyance  or 
encumbrance  of  real  property  is  disqualified 
to  be  an  attesting  witness  to  its  execution, 
or  to  act  in  an  official  character  in  taking 
and  certifying  the  acknowledgment  of  the 
grantor.  In  the  case  of  Amick  v.  Wood- 
north  the  instrument,  the  validity  of  which 
was  in  controversy,  was  acknowledged  be- 
fore, and  was  witnessed  by,  the  person 
named  therein  as  grantee,  which  fact  read- 
ily distinguishes  it  from  the  case  we  are  here 
considering.  And  that  this  distinction  was 
not  overlooked,  but  was  clearly  recognized, 
by  the  court,  affirmatively  appears  from  the 
language  of  Williams,  J.,  who  prepared  the 
opinion  in  that  case,  when  he  says:  "It  is 
probably  unnecessary  to  notice  that  this 
question  was  not  involved  in  Doe  ex  dem. 
Johnson  v.  Turner,  7  Ohio,  pt.  2,  p.  216,  and 
I  hat  ca«e  is  unaffected."  The  decision  in 
Doe  ex  dem.  Johnson  v.  Turner,  having  been 
made  by  this  court  as  early  as  the  December 
term,  1836,  and  not  having  since  been  ques- 
tioned or  overruled  by  this  court,  haa  become 
a  law  of  property  in  this  state,  and  for  that 
reason,  if  for  no  other,  should  now  be  fol- 
lowed and  upheld.  This  decision  in  Doe  ex 
dem.  Johnson  v.  Turner  must,  therefore,  be 
held  to  conclusively  determine  the  question 
in  this  state  that  an  instrument  conveying 
or  encumbering  real  estate  cannot  be  im- 
peached, and  will  not  be  held  invalid  on  the 
sole  ground  that  the  witnesses  to  such  in- 
strument are  interested  to  the  extent  of  be- 
ing stockholders  in  the  corporation  named 
therein  as  gi'antee. 

This  leaves,  then,  only  the  question :  Is  the 
mortgage  here  in  controversy  invalid  be- 
cause the  notary  public  before  whom  the 
same  was  acknowledged  was  at  the  time  of 
taking  such  acknowledgment  a  stockholder 
in  the  Toledo  Loan  Company,  grantee  in  said 
mortgage?  Counsel  in  this  case  upon  both 
sides,  as  evidenced  by  their  briefs,  have  been 
diligent  in  the  collection  and  citation  of  au- 
thorities dealing  with  this  question,  and  the 
cases  cited  show  quite  a  conflict  of  author- 
ity and  diversity  of  holding  by  the  courts  in 
the  difTerent  states  upon  this  question. 
There  would  seem  to  be  two  lines  of  author- 
ities upon  this  proposition,  the  one  holding 
that  the  act  of  a  notary  in  taking  and  certi- 
fying an  acknowledgment  is  a  judicial  act, 
the  other  holding  it  to  be  ministerial  only. 
In  those  states  holding  the  former  doctrine, 
the  notary  is  held  to  be  incompetent,  and 
the  instrument,  therefore,  invalid.  While  in 
those  states  holding  the  latter  doctrine  ex- 
actly the  contrary  decision  is  reached,  and 
in  most  of  the  authorities  cited  by  counsel 
the  decision  in  each  particular  case  seems 
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to  have  turned  upon  or  been  controlled  by 
the  fact  of  whether  the  court  rendering  the 
decision  regarded  the  act  of  the  officer  in 
taking  the  acknowledgment  as  judicial  or 
ministerial  in  character.  This  distinction 
is  noticed  and  discussed  in  the  case  of  Na- 
tional Bank  v.  Conuray,  1  Hughes,  37, 
Fed.  Cas.  No.  10,037.  Judge  Hughes  an- 
nouncing  the  opinion  of  the  United  States 
district  court  in  that  case,  among  other 
things,  says:  "The  question  whether  this 
writing  was  properly  acknowledged  or  not. 
which  was  so  ably  and  elaborately  argued  at 
bar,  is  only  a  secondary  one  in  the  case.  The 
primary  question  is.  When  did  this  writing 
become  a  deed,  as  between  the  grantor  and 
grantee?  The  acknowledgment  of  the  writ- 
ing by  the  grantor  had  reference  only  to  its 
being  recorded,  and  thereby  made  valid  as 
against  his  creditors.  If  the  question  were 
only  as  to  acknowledgment,  I  should  decide, 
without  hesitation,  that  it  was  properly  ac- 
knowledged, for  the  teaching  of  the  cases 
cited  at  bar  seems  to  me  plainly  to  be  that 
an  interested  person  may  take  the  acknowl- 
edgment of  a  deed  when  the  act  is  merely 
ministerial,  though,  i^  the  act  be  judicial, 
such  as  taking  the  acknowledgment,  after 
privy  examination,  of  a  married  woman,  an 
interested  person  cannot  take  it.  Harkins 
V.  Forsyth,  11  Leigh,  294;  Carper  v.  Mc- 
Dowell, 5  Gratt.  212;  Horsley  v.  Qarth,  2 
Gratt.  471,  44  Am.  Dec.  303;  Taliaferro  v. 
Pryor,  12  Gratt.  277;  Johnson  v.  Slater,  11 
Gratt.  321;  Turner'  v.  8tip,  1  Wash.  (Va.) 
319;  Stevens  v.  Hampton  (1871)  46  Mo. 
404;  Bostrell  v.  Flockheart,  8  Leigh,  364: 
Dimes  v.  Orand  Junction  Canal  Co.  16  Eng. 
L.  &  Eq.  63."  This  case  was  taken  on  ap- 
peal to  the  United  States  circuit  court,  and 
in  that  court  Chief  Justice  Waite,  announc- 
ing the  opinion,  said:  "A  deed  may  be  ac- 
knowledged by  the  grantor  before  a  notary 
public,  and  upon  the  certificate  of  the  no- 
tary to  that  effect,  in  proper  form,  recorded. 
The  form  of  the  certificate  in  this  caae  is 
correct,  but  it  is  insisted  that  because  Gar- 
nett,  the  notary,  was  interested  as  one  of 
the  beneficiaries  in  the  trust,  he  was  incom- 
petent, in  law,  to  receive  and  certify  the  ac- 
knowledgment. This  presents  the  principal 
question  in  the  case  for  our  consideration. 
.  .  .  It  has  been  frequently  decided  that 
an  acknowledgment  before  a  grantee  named 
in  a  deed  was  of  no  effect.  Beaman  v. 
Whitney,  20  Me.  413;  Wilson  v.  Traer,  20 
Iowa,  231 ;  Stevens  v,  Hampton,  46  Mo.  404; 
Groesheck  v.  Secley,  13  Mich.  345.  It  has 
also  been  held  that  a  party  interested  in  a 
deed  cannot  take  and  certify  the  acknowl- 
edgment of  a  married  woman  requiring  a 
privy  examination.  Withers  v.  Baird,  1 
Watts,  228,  32  Am.  Dec.  754.  The  taking 
of  such  an  acknowledgm^t  is  in  some  re- 


IMS. 


Read  v.  Toledo  Loait  Co. 


795 


spects  a  judicial  act,  and  not  ministerial 
only,  but  in  the  case  of  an  ordinary  ackno^i- 
edgment  it  is  purely  a  ministerial  act. 
Trtiman  v.  Lore,  14  Ohio  St.  151;  Lynch  v. 
lAvinpatan,  6  N.  Y.  434.  Upon  this  prin- 
ciple it  was  decided  in  Dussaume  v.  Burnett , 
5  Iowa,  95,  that  an  acknowledgment  before 
one  not  a  grantee  named  in  the  deed,  but  in- 
terested in  the  conveyance,  was  good.  The 
same  distinction  was  recognized  in  Stevens 
V.  Hampton,  before  cited.  .  .  ."  And 
further  in  the  same  opinion  it  is  said:  "A 
certificate  of  acknowledgment  is  required  to 
perfect  a  deed  for  record.  The  grantor  can 
select  such  authorized  officer  for  that  pur- 
pose as  he  chooses.  He  has  -fiiU  power  to 
protect  himself  against  frauds  by  interested 
parties  as  certifying  officers,  for  he  may  re- 
fuse to  make  his  acknowledgment  before 
them.'*  [1  Hughes,  44.]  And  in  this  case 
it  was  held  that  the  notary  taking  the  ac- 
knowledgment was  not  disqualified,  and  that 
the  deed  was  valid. 

It  has  been  twice  held  by  the  supreme 
court  of  this  state  that  in  Ohio  the  officer 
does  not  exercise  judicial  functions  in  tak- 
ing an  acknowledgment,  and  that  his  act, 
though  official,  is  purely  ministerial.  Tru- 
man V.  Lore,  14  Ohio  St.  151 ;  WilUm^maon  v. 
Carskadden,  36  Ohio  St.  664.  And  that 
the  legislature,  in  the  enactment  of  the  pres- 
ent statute,  so  regarded  it,  is,  we  think, 
clearly  indicated  by  the  fact  that  the  power 
to  take  acknowledgmejits  is  not  limited  by 
the  statute  to  judicial  officers  alone,  such  as 
the  judge  of  a  court  of  record,  mayor,  or  jus- 
tice of  the  peace,  but  is  conferred  as  well 
upon  county  auditors,  county  surveyors,  and 
notaries  public.  It  would  seem  that,  in 
those  instances  where  the  legislature  intend- 
ed to  disqualify  or  limit  the  authority  of  a 
notary  public  to  act  in  his  official  capacity, 
it  has  done  so  by  express  and  positive  statu- 
tory provision, — for  instance,  by  §  111,  Rev. 
Stat.  18{>2,  it  is  provided:  "No  banker, 
broker,  cashier  'rector,  teller,  or  clerk  of 
any  bank,  ban!  i.  or  broker  or  other  person 
holding  any  official   relation  to  any  bank. 


banker,  or  broker,  shall  be  competent  to  act 
as  notary  public  in  any  matter  to  which  said 
bank,  banker,  or  broker  is  in  any  way  in- 
terested." By  f  5269,  Rev.  Stat.  1892,  a  no- 
tary public  is  one  of  the  officers  authorized 
to  take  depositions;  but  it  is  provided  by  § 
5271  that  such  notary  must  not  be  a  relative 
or  attorney  of  either  party,  or  otherwise  in- 
terested in  the  event  of  the  action  or  pro- 
ceeding in  which  the  deposition  is  taken.  If, 
therefore,  it  had  been  the  policy  and  pur- 
pose of  the  legislature  to  prohibit  a  stock- 
holder of  a  corporation  from  acting  as  no- 
tary public  in  the  taking  and  certifying  of 
an  acknowledgment  to  an  instrument  in  which 
such  corporation  was  interested,  it  would 
doubtless  have  so  provided  in  S  4106;  and,  in 
the  absence  of  any  statutory  inhibition,  the 
disqualification  of  the  notary  to  act  will  not 
not  be  presumed. 

In  the  case  at  bar  it  is  admitted  that  Gary 
D.  Lindsay,  the  assignor,  at  the  time  he 
acknowledged  this  mortgage,  knew  of  the  re- 
lation the  notary.  Grant  Williams,  sus- 
tained to  the  Toledo  Loan  Company,  and 
knew  that  he  was  then  the  holder  of  two 
shares  of  stock  in  said  company,  and  there 
is  in  this  case  no  imputation  or  charge  of 
improper  conduct  or  bad  faith  or  undue  ad- 
vantage arising  out  of  such  interest  or  re- 
lationship, nor  is  there  ahy  claim  but  that 
the  acknowledgment  was  freely  and  fairly 
made,  in  the  honest  belief  that  it  was  in  all 
respects  authorized  and  sufficient.  To  hold, 
then,  under  such  circumstances,  that  the 
mortgage  here  in  controversy  was  invalid, 
unless  ini{)elled  thereto  by  statutory  require- 
ment or  the  plainest  considerations  of  pub- 
lic policy,  would,  it  seems  to  us,  be  a  sub- 
version of  justice,  and  would  be  contrary  to 
the  plainest  principles  of  equity  and  fair 
dealing. 

In  affimiing  the  judgment  of  the  Court  of 
Common  Pleas  in  this  case  the  Circuit  Court 
was  right,  and  its  judgment  is  affirmed. 

Bnrket,  Ch.  J.,  and  Spear,  Davis, 
Slianok,  and  Price,  JJ.,  concur. 
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(07  Md.  1.) 
1.     A   rlirht  to   credit   for  the   purchase 


price  of  icoodm  Mold  Is  not  ffiven  by  a  pro- 
vision for  a  discount  for  cash,  where  the  con- 
tract expressly  states  "Terms  cash." 

Payments  must  be  made  at  place  of 
shipment  under  a  contract  for  sale  of  prop- 
erty, "buyer  to  give  shipping  Instructions." 
"to  be  delivered  as  packed,"  "f.  o.  b."  at 
place  of  shipment. 


Note. — Effect  of  contract  to  ship  goods  f,  o.  h. 

I.  Scop*:,  706. 
I!.  Vendor's  liability  as  to  loading  and  trans- 

portatiun  e^gpenses,  700. 
62  L.  R.  A. 


III.  Upon  ichom  the  duty  of  furnishing  cars  or 

vessels  lies,  707. 

IV.  Effect  of  delivery  f.  o.  6. 

a.  Upon  t/i€  placing  of  the  risk,  708.       ^ 

b.  Upon  the  passing  of  the  title,  802.  j[q 
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8.  A  buyer  bavlnir  a  rlarbt  to  Innpeet 
soods  to  be  delivered  f.  o.  b.  mviit 
exerctue  it  at  the  place  of  ahipment,  and 
canuot  iDBlst  on  reaerrlns  tlie  right  until  the 
goods  reach  his  place  of  business,  so  as  to 
delay  payment  until  that  time,  unless  the 
right  Is  expressly  given  by  the  contract. 

(April  1,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  failure  to  comply  with  a  con- 
tract to  deliver  certain  canned  vegetables. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Wbitelook  and  £d- 
ward  X.  Koonti,  for  appellant: 

Had  the  vendor  brought  suit,  an  averment 


of  readiness  and  willingnees  to  deliver  free 
on  board  at  Baltimore,  and  of  notice  to  the 
purchaser,  would  have  constituted  a  suffi- 
cient allegation  of  performance. 

Benjamin,  Sales,  Bennett's  7th  ed.  f  f  679, 
707;  Tiedeman,  Sales,  §  113. 

Neither  receipt,  nor  acceptance,  is  a  nec- 
essary averment. 

Brovon  v.  Earc^  4  Hurlst.  k  N.  822. 

In  the  absence  of  a  stipulation  to  the  con- 
trary, delivery  was  due  at  Baltimore. 

Schouler,  Pers.  Prop.  Sd  ed.  9  385;  Ben- 
jamin, Sales,  §  682;  Hatch  v.  Standard  OH 
Co,  100  U.  S.  134,  25  L.  ed.  567. 

When  time,  place,  and  mode  of  payment 
are  not  mentioned  payment  must  be  made 
to  the  vendor  in  cash  and  at  the  time  and 


IV. — continued. 

c.  Upon  the  place  of  inspection,  804. 

d.  Upon  the  time  of  payment,  805. 

e.  Upon  the  right  of  atoppage  in  tran- 

aitu,  &05. 
y.  Bummary,  808. 

I.  Scope, 

The  initials  "f.  o.  b.,"  standing  for  the  expres- 
sion "free  on  board,"  used  frequently  in  mer- 
cantile contracts,  imply  that  the  vendor  will 
save  the  vendee  from  any  expense  attending  the 
bringing  of  the  goQds  to  or  upon  the  vehicle  of 
conveyance  specified,  or  to  the  point  named. 
Whether  such  a  delivery  is  one  sufficient  to  pass 
the  title  of  the  goods  and  risk  of  transportation 
to  vendee,  and  call  for  a  payment  at  that  time 
if  the  sale  is  a  cash  one,  oi-  whether  the  title 
pessea  but  vendor  retains  a  Hen  until  the  pay- 
ment of  the  price  at  the  destination,  or  whether, 
for  the  purposes  of  stoppage  in  transitu,  the  ti- 
tle does  not  pass  upon  delivery  f.  o.  b.  so  abso- 
lutely as  to  prevent  vendor's  exercise  of  that 
right,  are  questions,  among  others,  which  it 
sometimes  becomes  most  important  to  deter- 
mine, and  it  Is  instances  where  questions  of 
this  nature  have  arisen  in  regard  to  contracts 
to  deliver  goods  f.  o.  b.  that  have  been  thj  ob- 
ject of  collation  in  this  note. 

There  are  numerous  decisions  where  the 
facts  show  an  actual  contract  to  deliver  good^ 
free  on  board,  but  the  specillc  term  itself  does 
not  appear,  and,  although,  in  a  sense,  those  de- 
cisions are  relevant  to  this  note,  and  perhaps 
present  questions  the  same  as,  or  similar  to, 
those  presented  here,  nevertheless  they  have 
been  omitted  for  the  reason  that  the  aim  herein 
has  been  to  show  the  construction  which  the 
courts  have  put  upon  the  specific  expression 
••free  on  board." 

II.  Vendor's  liability  <is  to  loading  and  trans- 
portation expenses. 

In  the  dissenting  opinion  in  A.  J.  Nelmeyer 
Lumber  Co.  v.  Burlington  &  M.  River  R.  Co.  54 
Neb.  321,  40  L.  R.  A.  58^,  74  N.  W.  670,  the 
following  exposition  of  the  term  appears :  "The 
initial  letters  f.  o.  b.  in  contracts  of  sale,  when 
the  property  is  transported,  mean  free  on  board 
the  cars  at  a  designated  place,  whether  that  be 
the  initial  point  of  shipment  or  place  of  flnal 
destination.  They  Imply  that  the  buyer  shall  be 
free  from  all  the  expenses  and  risks  attending 
02  L.  R.  A. 


the  delivery  of  the  property  at  the  point  named 
in  the  contract  for  such  purpose." 

And,  similarly,  in  the  English  case,  Bs  parte 
Rosevear  China  Clay  Co.  L.  R.  11  Ch.  Div.  565. 
48  L.  J.  Bankr.  N.  8.  100,  40  L.  T.  N.  S.  730,  27 
Week.  Rep.  501,  4  Asp.  Mar.  L.  Caa  144.  the 
chief  Justice  said  that  delivery  "free  on  board" 
only  means:  "The  price  shall  be  that  which 
we  stipulated  for,  and  you  shall  not  have  to 
pay  for  the  wagons  or  carts  necessary  to  carry 
the  clay  from  the  place  where  it  is  dug ;  we  will 
bear  all.  these  charges  and  put  it  free  on  board 
the  ship,  the  name  of  which  you  are  to  fumlstL** 

And  so  it  is  declared  in  Sheffield  Ii^imace  Co. 
V.  Hull  Coal  &  Coke  Co.  101  Ala.  446,  14  So. 
672,  that  the  fact  that  f.  o.  b.  in  contracts  of 
sale  means  "free  on  board"  Is  a  matter  of  Ju- 
dicial knowledge,  and  parol  evidence  of  a  cus- 
tom in  regard  thereto  ^n  the  coke  trade  is  inad- 
missible to  vary  the  plain  import  of  these  words, 
which  mean  that  the  purchaser  shall  be  fre« 
from  all  expense  which  may  have  attended  the 
shipment  to  the  point  named,  whether  it  be  the 
initial  point  of  the  transportation  or  the  final 
destination  of  the  consignment. 

The  meaning  of  the  term  includes  all  port 
and  harbor  charges,  canal  dues,  wharfage,  etc.. 
at  the  place  of  shipment.  George  v.  Glass,  14 
U.  C.  Q.  B.  614, 

Even  the  costs  of  an  Inspection  were  held  to 
be  included,  in  Silberman  v.  Clark,  06  N.  I.  522, 
where  a  contract  provided  for  the  sale  of  iron  to 
an  American  buyer,  **f.  o.  b..  Continental  port 
Inspection  at.  maker's  works.*'  It  was  proved 
that  the  letters  f.  o.  b.  meant,  "free  on  board" 
the  vessels  which  were  to  carry  the  rails  to  this 
country ;  and,  therefore,  as  the  rails  were  to 
be  inspected  before  delivery,  and  were  to  be  de- 
livered free  on  board  the  vessel  for  the  price 
named,  it  was  held  that  the  buyers  were  to 
have  the  rails  free  on  board  with  the  inspection. 

Under  a  contract  whereby  purchasers  agreed 
to  pay  a  certain  cash  price  per  ton  for  old  iron, 
"f.  o.  b.  Berlin,  ...  we  to  assimie  all  cost 
of  removing  the  same,"  construing  the  two 
clauses  together,  the  contract  was  held  to  be 
that  the  purchasers  were  to  put  the  iron  od  the 
cars  and  bear  the  expenses  thereof,  but  were 
not  to  be  put  to  any  other  expense  in  the  mattt'r. 
Burgess  Sulphite  Fibre  Co.  v.  Broomfield,  ISO 
Mass.  283,  62  N.  E.  367. 

If  the  contract  provides  for  the  delivery  t 
o.  h.  at  the  place  of  shipment,  the  payment  of 
the  freight  fails  upon  the 
Digitized  by  ^ 
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l^aoe  of  delivery,  as  a  condition,  either  prec- 
•edent  to.  or  concurrent  with,  delivery. 

Benjamin,  Sales,  IS  077,  706;  Mechem, 
Sales,  §  1408;  Dazet  y.  Landry,  21  Nev.  291, 
30  Pac.  1064;  Hall  y.  Storrs,  7  Wis.  253; 
Leland  y.  Douglass,  1  Wend.  492;  Bagger- 
ty  v.  Foster,  103  Mass.  19;  Lineweaver  v. 
Slagle,  64  Md.  484,  54  Am.  Rep.  775,  2  Atl. 
G93;  Hall  v.  Richardson,  16  Md.  412,  77  Am. 
Dec.  303;  Salmon  v.  Boykin,  66  Md.  548, 
7   Atl.   701. 

The  buyer  had  no  right  to  possession  till 
payment  of  the  price. 

Bloxam  v.  Baunders,  4  Bam.  ft  C.  941. 

The  appellant  must  be  presumed  to  have 
known  that,  by  delivering  free  on  board,  it 
would  part  with  possession,  and  thereby  lose 
its  lien  in  rem,  and  vest  the  right  of  posses- 


sion and  the  right  of  property  in  the  pur* 
chaser,  subject  to  a  precarious  and  uncertain 
right  of  stoppage  tn  transitu. 

Benjamin,  Sales,  §S  362,  363,  804  et  seq.; 
Fai-mers*  Phosphate  Co.  v.  Oill,  69  Md.  637, 
1  L.  R.  A.  767,  16  Atl.  214;  Blackburn, 
Sales,  «200. 

It  was  against  this  very  consequence  that 
the  vendor  should  be  presumed  to  have  pro- 
vided when  it  ntipulated  for  cash. 

Foley  V.  Mason,  6  Md.  49. 

The  purchaser  was  not  denied  the  right 
of  inspection  at  Baltimore,  where,  in  the 
absence  of  a  contrary  stipulation,  and  cer- 
tainly under  the  special  terms  of  the  con- 
tract, he  was  bound  to  make  it. 

Benjamin,   Sales,    p.    736;    Wadhams  y. 


Electrical  Works  v.  New  York  Insulated  Wire 
Co.  157  111..  456,  42  N.  B.  147,  where,  under  a 
contract  wbereby  a  consignor  shipped  goods  for 
sale  on  commission  to  a  consignee  in  Chicago, 
•f.  o.  b.  Wallingford,  Conn.,  or  N.  Y.,"  with  the 
right  in  either  party  to  terminate  the  contract 
upon  sixty  days'  notice,  the  consignee  to  sell  the 
goods  then  on  hand  and  remit  the  proceeds ; 
the  consignee  upon  a  termination  of  the  con- 
tract whereby  it  desired  and  agreed  immediately 
to  return  the  goods  then  on  hand,  waiving  its 
right  to  sell  them  as  provided  by  the  contract, 
would  have  no  right  to  receive  back  the  money 
paid  for  freight  and  cartage  from  the  points 
of  shipment  specified,  as,  under  the  original 
contract.  It  was  liable  therefor,  and,  the  acts 
Bulieequently  done  being  by  mutual  consent,  the 
contract  was  not  thereby  changed  so  as  to  enti- 
tle the  consignee  to  that  which  before  it  had  no 
right  to. 

8o,  !n  National  Gaslight  &  Fuel  Co.  v.  Blzby, 
48  Minn.  323,  51  N.  W.  217,  a  contract  pro- 
vided for  the  delivery,  by  a  seller,  of  a  gas  gen- 
era tin  grappa  ratus  of  a  specified  kind,  "f.  o.  b. 
<*tLTs  at  Chicago/'  the  removal  of  It  from  the 
<cars  at  Pierre,  the  destination,  and  the  putting 
It  together  and  setting  it  up  at  that  point.  In 
•deciding  the  question,  which  arose,  as  to  who 
was  liable,  under  the  contract,  to  pay  the  freight 
from  Chicago  to  Pierre,  the  court  says:  "The 
-clause  as  to  delivering  the  apparatus  f.  o.  b. 
the  cars  at  Chicago  is  susceptible  of  but  one 
rational  construction,  and  that  is  that  the  plafn- 
tlfl  was  tu  be  at  the  expense  of  transporting  It 
to  and  loading  it  on  the  cars ;  but,  by  necessary 
implication,  that  it  was  not  to  pay  any  charges 
for  transportation  from  Chicago  to  Pierre." 

And  in  Green  v.  Slchel,  7  C.  B.  N.  S.  747,  20 
L..  J.  C.  P.  N.  B.  213,  6  Jur.  N.  8.  827,  2  L.  T. 
N.  S.  746»  h  Week.  Rep.  663,  a  vendor  was  held 
under  no  obligation  to  prepay  an  excessive 
freight  charge,  and  thus  obtain  a  bill  of  lading 
which  the  ship's  master  would  not  otherwise 
■give,  and  which  by  custom  It  was  necessary  to 
present  to  vendee  upon  demand  of  payment  from 
him :  but,  It  appearing  that  vendee  In  fact  had 
knowledge  of  the  shipment  of  the  goods,  it  was 
held  he  could  not  take  advantage  of  vendor's 
failure  to  procure  a  bill  of  lading. 

ill.  Upon  vhom  the  duty  of  furnishing  oara  or 
veesela  lie§. 

Unless  otherwise  expressly  provided  In  a  coa- 
«2  L.  R.  A. 


tract  to  ship  f.  o.  b.,  the  duty  of  specifying  or 
furnishing  the  transportation  facilities  falls 
upon  the  buyer. 

In  Armltage  v.  Insole,  14  Q.  B.  728,  10  L.  J. 
Q.  B.  N.  S.  202,  14  Jur.  610,  where  a  party 
agreed  to  give  yearly,  upon  a  stated  considera- 
tion, twenty  tons  of  eoai  to  be  put  free  on  board 
a  ship  at  a  certain  place.  It  was  held  that  either 
naming  a  ship  or  expressing  a  willingness  to  do 
so  was  a  condition  precedent,  to  be  performed  by 
the  recipient  under  the  contract  before  he  could 
recover  tS«».T*'»der. 

To  the  same  effect,  and  expressly  based  on  the 
latter  decision,  is  Sutherland  v.  Allhusen,  14  L. 
T.  N.  8.  666,  where  the  agreement  was  merely  to 
deliver  the  goods  "free  on  board,"  it  not  being 
stated  whether  on  board  ship  or  at  a  railway 
station.  It  was  held  to  be  the  duty  of  the 
vendee  to  point  out  the  ship  or  specify  the  place 
where  the  goods  were  to  be  delivered,  before  the 
vendor  was  under  any  obligation  to  deliver,  or 
tender  a  delivery  of,  the  same. 

So,  under  a  contract  to  deliver  rails  f.  o.  b. 
cars,  the  vendor  Is  not  bound  to  furnish  cars, 
nor  Is  it,  therefore,  responsible  for  any  delay  In 
the  shipments  caused  by  a  failure  on  vendee's 
part  to  provide  cars  for  that  purpose  after  the 
vendor  had  given  notice  of  readiness  for  them, 
as  held  in  Baltimore  &  L.  R.  Co.  v.  Steel  Rail 
Supply  Co.  123  Fed.  655. 

The  earlier  Pennsylvania  case  of  Hocking  y. 
Hamilton,  158  Pa.  107,  27  Atl.  836,  to  the  same 
effect,  holds  that,  under  a  contract  whereby  the 
vendor  agreed  to  sell  coal  '*free  on  board  cars 
at  tipple,"  the  vendees  are  bound  to  furnish  the 
cars,  and  are  liable  in  damages  for  a  failure  so 
to  do. 

And  where  the  agreements  provided  for  the 
delivery  of  flour  free  on  board  vessels  during 
the  month  of  May,  and  vendee  did  not  provide 
vessels  to  receive  the  flour  during  that  time,  the 
vendee,  and  not  the  vendor.  Is  liable  to  pay 
warehouse  charges  subsequently  accruing  on 
account  of  vendee's  omission  to  furnish  vessels. 
Howland  v.  Brown,  13  U.  C.  Q.  B.  199. 

And  where  a  contract  is  for  the  delivery  of 
goods  f.  o.  b.,  whether  it  Is  intended  to  ship  them 
by  water  or  rail.  It  is  the  duty  of  the  buyer  to 
provide  the  ship  or  cars,  and,  not  having  done 
so  within  a  reasonable  time,  he  may  not  recover 
for  a  nondelivery  of  the  goods.  Marshall  v. 
Jamieson,  42  U.  C.  Q.  B..115.  , 

The  seller  IS  under  no  obligation  to  act  IftjJC 
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Balfour,  32  Or.  329,  51  Pac.  642;  Schouler, 
Pers.  Prop.  3d  ed.  §  406. 

Receipt  and  acceptance  are  in  no  sense 
correlative  terms.  There  may  be  receipt 
without  acceptance,  and  acceptance  may  be 
made  without  receipt. 

Hewes  v.  Jordan,  39  Md.  472,  17  Am.  Rep. 
678. 

The  right  to  inspect  was  a  condition  sub- 
sequent to  payment,  inasmuch  as  all  of  the 
terms  of  the  contract  could  be  preserved  in 
their  entirety  by  that  means  alone. 

Knoblauch  v.  Krotischnabel,  18  Minn.  303, 
Gil.  272;  White  v.  Harvey,  86  Me.  212,  27 
Ail.  106. 

Under  the  circumstances  the  "vendor  had 
an  unquestionable  right  to  rescind  the  con- 
tract, which  it  did. 


Bollman  v.  Burt,  61  Md.  423 ;  McGrath  ▼. 
Oegner,  77  AW.  337,  26  Atl.  502;  Braatly, 
Contr.  pp.  212,  213;  Mechem,  Sales,  %%  1085, 
1148;  28  Am.  &  Eng.  Enc.  Law,  p.  545; 
Fletcher  v.  Cole,  23  Vt.  114. 

Messrs.  Gkiiis  ft  Hamaa,  W.  Calvfat 
Oliesiiiit,  and  Stuart  8.  Jaiiaey,  for  ap- 
pellee : 

The  customary  period  of  credit  for  the 
particular  trade  is  well  understood  by  all 
who  engage  in  it,  and  all  contracts  are  made 
with  reference  thereto.  The  expression  used 
is  only  a  short  form  for  that  stated  by  Mr. 
Benjamin  to  be  of  frequent  occurrence, 
namely,  "Cash  less  discount,  with  option  of 
bill." 

Benjamin,  Sales,  Bennett's  ed.  8  706; 
Williams  v.  Woods,  16  Md.  220. 


contract  for  sale  and  delivery  of  goods  "free  on 
board*'  vessel,  until  the  buyer  names  the  ship  to 
which  delivery  is  to  be  made,  unless  either  the 
time  or  place  of  delivery  is  within  the  seller's 
option,  in  which  event  it  is  his  duty  to  give  no- 
tice of  the  time  or  place  of  delivery,  or  both,  as 
the  case  may  be,  for,  until  he  has  done  so,  the 
buyer  could  not  know  when  or  where  to  have 
the  vessel  ready.  Dwight  v.  Bckert,  117  Pa. 
490,  12  Atl.  32. 

ITnder  a  contract  whereby  a  vendor  agrees  to 
sell  Bugar  "free  ou  board  a  foreign  ship,"  he  is 
not  bound  to  weigh  off  and  deliver  the  sugar  into 
the  hands  of  the  vendee,  or  transfer  it  to  the 
latter's  name  upon  the  warehouse  keeper's 
books ;  but  all  he  undertakes  to  do  is  to  deliver 
the  sugar  on  board  a  ship  to  be  named  by 
vendiee.     Wackerbarth  v.  Masson,  3  Campb.  270. 

The  reporter  states  that,  in  Wetherell  v. 
Coape,  3  Campb.  272,  note,  tried  a  few  days 
afterward  in  the  common  pleas.  Lord  Mansfield 
and  a  Jury  put  exactly  the  same  construction 
upon  a  similar  contract. 

But  a  contract  whereby  coal  was  to  be  fur- 
nished a  railway  company,  "free  on  board  cars 
on  the  track"  of  another  railway  company,  does 
not  require  the  purchasing  railway  company  to 
furnish  the  cars.  Cincinnati,  8.  &  C.  R.  Co.  v. 
Consolidated  Coal  &  Min.  Co.  7  Ohio  L.  J.  200. 

IV.  Effect  of  delivery  f.  o.  b. 

a.  Upon  the  placing  of  the  ri8k. 

The  effect  of  putting  goods  free  on  board  for 
transportation,  in  compliance  with  an  agreement 
so  to  do,  consigned  to  the  vendee  without  re- 
strictions of  any  kind.  Is  to  place  the  risk  of  the 
transportation  from  that  time  on  in  him. 

It  Is  said,  obiter,  in  Couturier  v.  Hastie,  5  H. 
L.  Cas.  673,  25  L.  J.  Bxch.  N.  8.  253.  2  Jur.  N. 
8.  1241 :  "The  goods  are  either  shipped,  as 
here,  'free  un  board*  when  it  is  clear  that  they 
are  thenceforward  at  the  risk  of  the  vendee,  or 
they  are  shipped  'to  arrive,'  which  saves  the 
vendee  from  all  risk  till  they  are  safely  brought 
to  port." 

Under  a  contract  providing  that  a  pump  pur- 
chased was  to  be  delivered  "free  on  board  cars 
at  Duquoln  in  the  state  of  Illinois,"  the  carrier 
at  that  point,  to  whom  delivery  was  made, 
thereupon  became  the  vendee's  agent,  and  an- 
swerable to  him  for  the  damages,  if  any,  which 
resulted  from  delay  in  the  transportation. 
Blakeslee  Bifg.  Co.  v.  Hilton,  5  Pa.  Super.  Ct 
184. 
62  L.  B.  A. 


The  court  says,  obiter,  in  Smith  v.  Edwards. 
29  Hun,  403,  where  the  property  was  furnisheiT 
on  lx)ard  cars  free,  that  the  title  thereto  there- 
upon  passed  to  the  purchaser:  and  that,  if  the- 
property  had  been  lost  by  the  carrier,  the  con- 
signor could  not  have  maintained  an  actloi» 
against  the  carrier  for  the  loss  thereof. 

And  in  the  late  case  of  Orthwein's  Sons  v^ 
Wichita  Mill  &  Elevator  Co.  (Tex.  Civ.  App.) 
75  S.  W.  364,  a  contract  made  by  a  firm  at 
Wichita  Falls,  Texas,  stipulating  for  the  sale  of 
wheat  "at  05^  cents  delivered — Galveston — L 
o.  b.,  shipment  within  ten  days."  etc..  was  con> 
strued,  in  referring  to  Galveston,  merely  to  in- 
tend to  specify  the  cost  of  the  wheat  at  that 
point,  and  the  place  of  delivery  was  held  to  be 
the  initial  point  of  shipment  at  the  time  of  put- 
ting the  wheat  on  board  the  common  carrier,  at 
which  time  the  title  vested  in  vendees,  and  the 
transportation  was  thenceforward  at  their  risk. 

And  in  Lord  v.  Edwards.  148  Mass.  476,  2  I^ 
R.  A.  519,  20  N.  E.  161,  where  sugar  was 
shipped  "f.  0.  b."  at  Manilla  for  New  York,  guar- 
anteed to  be  of  a  certain  weight  and  stanilard,  it 
was  held  to  be  a  sale  of  a  specified  article  at 
Manilla,  where,  upon  its  delivery  upon  board 
ship,  the  title  passed  to  the  vendee,  who  there- 
upon assumed  all  risks  of  its  future  condition, 
and  vendor  was  not,  therefore,  liable  for  any 
deterioration  in  its  quality  upon  the  arrival  at 
New  York,  caused  by  the  long  sea  voyage. 

To  the  same  effect,  and  expressly  follovlng^ 
the  decision  in  Lord  v.  Edwards.  148  Mass.  476, 
2  L.  R.  A.  519,  20  N.  E.  161,  is  McKee  v.  Wild, 
52  Neb.  9,  71  N.  W.  958,  where  the  contract  of 
sale  of  corn  of  a  specified  grade,  to  be  shipped 
"f.  o.  b.  Stockbam,"  provided  for  "Toledo- 
weights  and  grades."  It  was  held  that  the  con- 
ditions of  the  warranty  were  satisfied  if  the 
corn  upon  the  delivery  at  Stockbam  was  of  the 
grade  and  weight  specified,  according  to  the  To- 
ledo standard.  This  decision  was  based  upon 
the  theory  that  the  title  to  the  corn  was  ad- 
mitted, by  the  vendee's  commencing  the  action 
at  bar.  which  was  for  a  breach  of  warranty  of 
the  goods  sold,  to  have  vested  in  vendee  upon 
the  delivery  f.  o.  b.  at  Stockbam. 

The  cause  was  reversed  and  remanded  In 
Globe  on  Co.  V.  Powell,  56  Neb.  463.  76  N.  W. 
1081.  because  of  the  court's  instruction  that  a 
buyer  could  refuse  to  accept  oil  delivered  f.  o.  b. 
a  certain  point  if  It  was  not  placed  upon  the 
cars  at  that  point  in  ordinarily  good  condition, 
or  If  It  did  not  ar^^,.a|^t^.(d5,(1^g4^  or- 
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A  special  plea  is  to  be  taken  most  strongly 
against  the  pleader. 

Poe.  PI.  $  557;  Maenner  v.  Carroll,  46 
Md.  215;  Dorman  v.  Elder,  3  Blackf.  490; 
Chitty,  PL  261. 

When  the  contracts  of  merchants  contain 
doubtful  or  equivocal  terms,  or  are  technical 
in  their  expressions,  parol  testimony  is  al- 
ways admissible,  indeed  necessary,  to  ex- 
plain their  real  significance  according  to  the 
particular  usage  or  custom  which  pervails 
in  the  trade  to  which  they  refer. 

Williams  v.  Woods,  16  Md.  220;  Salmon 
Falls  Mfg,  Co.  v.  Ooddard,  14  How.  454,  14 
L.   ed.  496;   2  Kent,  Com.  556. 

Particular  custom  must  always  be  averred 
and  proved. 
.    Bank   of  Columbia  v.  Fitzhugh,  1   Harr. 


&  G.  248;  17  Am.  &  Eng.  Enc.  Law,  p.  945. 

If  the  true  meaning  of  the  expression  used 
was  to  provide,  without  other  alternative, 
for  a  cash  sale,  the  pleas  should  have  so  al- 
leged ;  and,  having  failed  to  do  this,  the  pre- 
sumption is  exactly  the  other  way,  and  the 
pleas  are  bad. 

Rugg  v.  Weir,  16  C.  B.  N.  S.  471. 

Payment  was  not  due  in  any  event  imtil 
the  goods  arrived  in  New  Orleans. 

Mechem,  Sales,  ft  1124;  Bronson  v.  Olca- 
son,  7  Barb.  475;  Rider  v.  Kclley,  32  Vt. 
272,  76  Am.  Dec.  176;  Moody  v.  Brown,  34 
Me.  107,  56  Am.  Dec.  640;  Gammage  v. 
Alexander,  14  Tex.  421;  Comfort  v.  Kier- 
sted,  26  Barb.  472;  Atkinson  v.  Bell,  8 
Barn.  &  C.  281 ;  Miller  v.  Seaman,  176  Pa. 
291,    35    Atl.    134. 


dlnarilj  good  condition.  The  court  stated  Ihat. 
If  the  point  designated  was  the  point  of  delivery, 
then  the  title  passed  at  that  point,  and  that  the 
Instruction  ignored  in  its  latter  portion  the 
proposition  that  the  matter  complained  of  in 
the  goods  might  have  been  produced  by  the  neg- 
ligence and  carelessness  of  the  carrier  after  the 
title  to  the  goods  had  passed  to  the  consignee ; 
and.  If  to,  It  was  without  fault  of  the  vendor, 
and  would  furnish  no  sufficient  reason  for  a  re- 
fusal to  receive  as  between  the  vendor  and 
Tendee. 

Of  course  if  the  point  specified  for  delivery 
f.  o.  b.  is  the  final  point  of  destination,  or  an 
Intermediate  point,  the  delivery  to  the  carrier 
at  the  initial  point  of  shipment  does  not  operate 
to  pass  the  title  In  the  goods  to  vendee,  but  the 
vendor  still  retains  the  title  and  the  risk  of 
transportation  to  the  point  named  In  the  con- 
tract. 

When  the  contract  of  a  consignor  was  "to  de- 
liver f.  o.  b.  at  Guntersvllle,  Alabama,"  the  land- 
ing of  the  boat  at  that  point  with  the  goods  safe- 
ly thereon,  properly  consigned,  was  a  cotnplete 
fulfilment  of  the  contract  sufficient  to  pass  the 
title  and  ownership  of  the  goods  out  of  the  con- 
signor and  into  the  consignee ;  and  the  carrier 
Immediately  ceased  to  be  the  agent  of  the  con- 
signor and  became  the  agent  of  the  consignee, 
so  that  the  consignor  could  not  maintain  an  ac- 
tion against  the  carrier  for  injuries  to  the  goods, 
which  occurred  subsequently,  but  before  the 
goods  were  unloaded.  Capehart  v.  Furman 
Farm  Improv.  Co.  103  Ala.  671,  16  So.  627. 

The  contract  in  Heinberg  Bros.  v.  Cannon,  36 
Fla.  601.  18  So.  714,  was  by  Galveston,  Texas, 
merchants,  to  ship  oats  "f.  o.  b.  wharves,  Pensa- 
coia,  Florida,"  and  therefore  necessitated,  not 
only  the  landing  of  the  boat  at  the  point  named, 
but  the  discharge  of  the  goods  upon  the  wharf. 
The  duty  of  the  Texas  merchants  was  held  dis- 
charged upon  the  giving  of  due  and  reasonable 
notice  to  the  consignees,  by  the  master  of  the 
vessel  upon  his  arrival  at  the  contract  place  of 
delivery,  of  his  readiness  to  deliver  the  goods 
called  for  by  the  contract.  The  master  of  the 
vessel,  however,  even  after  notice  of  his  arrival 
and  readiness  to  deliver  the  goods,  they  being  of 
a  perishable  nature  If  exposed  to  rain,  is  bound. 
In  order  to  relieve  the  consignors  from  the  obli- 
gation, to  make  the  delivery  In  weather  suitable 
for  the  safe  discharge  of  the  goods.  But  after 
the  consignors  have  thus  performed  their  whole 
duty,  the  consignees  become  bound  for  the  price, 
G£L.  R.  A. 


and  must  bear  any  loss  sustained  on  account  of 
omission  on  their  part  to  properly  receive  and 
care  for  the  goods. 

The  facts  in  Dannemlller  v.  Kirkpatrlck,  201 
Pa.  218,  50  Atl.  928,  show  the  loss  of  s  car  load 
of  coffee  shipped  from  Canton,  Ohio.  signed 
to  vendees  at  Pittsburg  under  a  contract  which 
recited  that  vendors  agreed  *'to  bill  'Cordova* 
coffee  at  the  same  price  f.  o.  b.  Pittsburg"  as 
certain  other  companies,  and  the  Invoice  sent  to 
vendees  at  the  time  of  shipment  contained  the 
following :  "All  goods  delivered  to  the  carriers 
in  good  order.  Claims  for  damage  thereafter, 
or  breakage,  must  be  made  against  the  trans- 
portation company  delivering  the  goods."  It 
was  held  that  to  "bill"  coffee  f.  o.  b.  was  not 
synonymous  with  the  expression  to  "deliver" 
coffee  f.  o.  b.,  and  that  the  language  used  im- 
plied that  the  cost  of  the  coffee  at  Pittsburg,  in- 
cluding the  expense  of  placing  It  there,  should 
not  exceed  the  price  of  coffee  sold  by  competing 
firms  at  that  point ;  and,  while  It  was  some  evi- 
dence to  the  effect  that  delivery  was  to  be  at 
Pittsburg,  it  was  not  conclusive,  but,  with  the 
other  evidence  in  the  case,  presented  a  question 
of  fact  to  be  determined  by  the  Jury. 

As  a  general  rule  when  the  contract  is  to  de- 
liver f.  0.  b.  at  the  Initial  point  of  shipment  no 
risk  or  title  In  the  goods  passes  until  the  de- 
livery on  board  is  actually  made. 

Thus,  under  an  agreement  to  sell  eleven  piles 
of  lumber  marked  at  a  certain  price  per  thous- 
and feet  as  measured  and  inspected,  and  upon 
the  order  of  the  purchaser  "f.  o.  b.  cars  at  Wil- 
llamsport,"  the  sale  Is  an  executory  one,  and 
the  title  to  the  eleven  piles  of  lumber  did  not 
pass  out  of  the  vendor  except  as  it  was  In- 
spected, measured,  and  delive.ed  f.  o.  b.  the  cars 
at  Willlamsport ;  so  that,  where  part  of  the 
lumber,  which  had  not  been  delivered,  was  swept 
away  by  a  flood,  the  title  to  It  never  having 
passed  to  vendee,  the  loss  was  vendor's.  Miller 
V.  Seaman,  176  Pa.  291,  35  Atl.  134. 

And  the  title  to  lumber  agreed  to  be  delivered 
f.  o.  b.  ships  furnished  was  held  not  to  have 
passed,  in  Schreyer  v.  Kimball  Lumber  Co.  4  C. 
C.  A.  547,  13  U.  S.  App.  .'>3,  54  Fed.  653,  where, 
after  being  merely  plied  by  itself  in  the  vendor's 
yard,  and  notice  of  its  readiness  sent  to  vendee, 
but  before  ships  were  furnished,  It  was  de- 
stroyed by  fire.  The  court  says  :  "Certainly  in 
this  case  the  title  did  not  pass  at  the  time  the 
contract  was  entered  into,  nor,  by  the  terms  of. 
the  contract,  was  It  intended  to  pass  until  aft^[^ 
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The  buyer  has  an  absolute  right  of  inspec- 
tion before  acceptance.  He  is  not  obliged 
to  trust  blindly  to  the  seller's  word  that 
the  goods  resemble  the  description. 

Mechem,  Sales,  f  1376 ;  Pieraon  v.  Crooks, 
115  N.  Y.  539,  22  N.  E.  349;  laherwood  v. 
Whit  more,  11  Mees.  &  W.  349. 

This  right  is  a  continuing  one,  and  in  a 
Aale  of  goods  to  a  distant  purchaser  it  is 
exercisable  at  the  destination  or  place  of 
consignment,  at  which  place  acceptance  or 
rejection  by  the  purchaser  is  due. 

Fier/ton  v.  Crooks,  115  N.  Y.  639,  22  N.  E. 
349;  Pope  v.  Allia,  115  U.  S.  372,  29  L.  ed. 
398.  6  Sup.  Ct.  Rep.  69;  Fogel  v.  Bruhaker, 
122  Pa.  7,  15  Atl.  092. 

The  law  will  hardly  presume  that  the  par- 
ties to  the  contract  intended  to  provide  for 
payment  for  the  goods  before  acceptance. 
These  two  are,  in  the  nature  of  things,  con- 
current acts. 

Benjamin,   Sales,   Bennett's   ed.    §§   699- 


701;  2  Schouler,  Pers.  Prop.  §  416;  Brwin 
V.  Harris,  87  Ga.  336,  13  8.  E.  513. 

F.  0.  B.  Baltimore  means  nothing  more 
nor  less  than  that  the  buyer  is  to  pay  the 
freight  from  that  point,  and  that  the  seller 
is  to  pay  all  expenses  up  to  and  including 
the  loading  of  the  cars. 

13  Am.  &  Eng.  Enc.  Law,  p.  726;  Shef- 
field Furnace  Co.  v.  Hull  Coal  d  Coke  Co. 
101  Ala.  481,  14  So.  672;  Kitajtp  Electrical 
Works  V.  3/ etc  York  Insulated  Wire  Co.  157 
111.  456,  42  N.  E.  147;  A.  J.  Neimeyer  Lum- 
ber Co.  V.  Burlington  d  M.  River  R.  Co.  54 
Neb.  327,  40  L.  R.  A.  534,  74  N.  W.  670. 

Boyd,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  for  breach 
of  a  contract,  which  is  set  out  in  tfie  dec- 
laration as  follows: 

Baltimore,  May  24,  1901. 
Bought   of  Samuel  M.  Lawder    &    Sons 


actual    delivery    free    on    board    such    ship    as 
Scbreyer  might  charter  and  send  for  it." 

But  when  the  goods  had  previously  been 
stored  in  a  warehouse,  had  been  appropriated 
to  the  vendees,  and  the  price  thereof  paid,  and 
delivery  order  accepted  by  them,  it  was  held,  in 
Coleman  v.  McDermot,  5  U.  C.  C.  P.  303,  that 
the  goods  were  thenceforward  at  the  risk  of 
vendee  notwithstanding  that,  by  the  terms  of  the 
contract  of  sale,  vendors  were  bound  to  deliver 
the  goods  f.  o.  b. 

Also,  in  Hobart  T.  Littlefleld.  13  R.  I.  341, 
infra,  this  division,  the  goods  although  only 
partially  loaded,  were  held  to  have  passed  to 
vendee. 

Hut  the  gi-neral  rule  above  noted,  that,  under 
a  contract  to  ship  f.  o.  b.,  a  delivery  to  the  com- 
mon carrier  passes  the  title  and  risk  to  the 
vendee,  is  varied  if  the  vendor  takes  the  bill  of 
lading  to  his  own  order,  or  sends  the  same  at- 
tached to  drafts  upon  vendee  to  a  third  party 
for  collection. 

The  court,  in  Erwln  v.  Harris,  87  Oa.  333,  18 
S.  B.  513.  says  that,  if  vendor  Is  not  satisfied  of 
the  solvency  of  the  purchaser,  or  is  doubtful 
thereof,  or  wishes  to  retain  the  title  In  himself, 
he  may  take  a  bill  of  lading  from  the  carrier  to 
his  own  order ;  and  that,  when  he  does  this,  it 
is  evident  that  he  does  not  part  with  the  title 
to  the  goods  shipped,  but  retalus  the  same  until 
the  draft  which  he  sends  with  the  bill  of  lading 
to  a  bank  at  the  point  of  destination  for  collec- 
tion is  accepted  or  paid :  and  that,  when  the 
title  is  thus  reserved  by  vendor,  the  carrier  is 
his  agent,  and  not  the  agent  of  the  consignee, 
and  the  risk  is  the  consignor's,  and  not  the  con- 
signee's. 

The  contract  of  sale  of  com  in  Grant  v.  Low- 
er, 3  Tex.  App.  Civ.  Cas.  (Willson)  f  232,  p. 
281,  required  its  delivery  free  on  b*ard  cars 
at  the  point  of  shipment.  Vendors,  in  shipping 
the  corn,  had  It  consigned  to  their  own  order. 
Upon  Its  arrival  at  the  point  of  destination  it 
was  found  to  be  damp  and  mouldy,  whereupon 
vendees  refused  to  receive  it,  and  the  railroad 
company  sold  it  In  order  to  satisfy  the  freight 
charges.  In  an  action  by  vendors  to  recover  of 
vendees  the  contract  price  of  the  corn,  the  court 
Instructed  the  Jury  that  delivery  on  board  the 
'!ars  made  the  contract  a  complete,  executed 
^  L.  R.  A. 


one,  but,  on  appeal  this  Judgment  was  reversed 
and  the  cause  remanded,  on  the  ground  that  the 
intent  of  the  parties  was  a  Question  zt  fact  for 
the  Jury  to  decide.  The  court  quotes  the  prin- 
ciples of  law  laid  down  by  Benjamin.  Sales^  3d 
ed.  f  399,  as  follows :  "First,  when  goods  are 
delivered  by  the  vendor  in  pursuance  of  an  or- 
der to  a  common  carrier  for  delivery  to  the 
buyer,  the  delivery  to  the  carrier  passes  the 
property,  he  being  the  agent  of  the  vendee.  .  .  . 
Secondly,  when  goods  are  delivered  on  board  of 
a  vessel  to  be  carried,  and  a  bill  of  lading  Is 
taken,  the  delivery  by  the  vendor  Is  not  a  de- 
livery to  the  buyer,  but  to  the  captain  as  bailee 
for  delivery  to  the  person  indicated  by  the  bill 
of  lading  as  the  one  for  whom  they  are  to  be 
carried.  .  .  .  Thirdly,  the  fact  of  makinj; 
the  bill  of  lading  deliverable  to  the  order  of  ibe 
vendoB  is,  when  not  rebutted  by  evidence  to  the 
contrary,  almost  decisive  to  show  his  intention 
to  reserve  the  jus  disponendi,  and  to  prevent 
the  property  from  passing  to  the  vendee. 
Fourthly,  the  prima  fade  conclusion  that  the 
vendor  reserves  the  jus  dUtponendi  when  the  bill 
of  lading  is  to  his  order  may  be  rebutted  bj 
proof  that  In  so  doing  he  acted  as  agent  for  the 
vendee,  and  did  not  intend  to  retain  contrsi  of 
the  property  ;  and  it  is  for  the  Jury  to  deter- 
mine, as  a  question  of  fact,  what  the  real  In- 
tention was." 

The  court  conceded  in  Gulf,  W.  T.  &  P.  R.  Co. 
V.  Browne,  27  Tex.  Civ.  App.  437.  «6  S.  W.  341. 
that,  where  drafts  with  bills  of  lading  atuched 
were  drawn  upon  a  vendee  at  the  point  of  des- 
tination, this  would,  prima  facie,  show  that  the 
vendor  retained  title  to  the  goods  until  they  were 
paid  for ;  but,  it  appearing  that  the  agreement 
which  was  for  the  sale  of  cotton  seed,  provided 
for  Its  delivery  free  on  board  cars  at  Goliad  for 
shipment  to  Houston,  terms  cash ;  and  that 
drafts  as  above  were  drawn  upon  vendee,  only 
because  he  could  not  conveniently  have  a  repre- 
sentative at  Goliad  at  the  time  of  putting  the 
seed  on  board,  and  only  for  the  purpose  of  thus 
enabling  him  to  pay  cash  as  he  had  agreed.— 
It  was  held  that  the  facts  thus  presented  over- 
came the  prima  facie  case,  and  showed  that  ac- 
cording to  the  intention  of  the  parties,  the  title 
to  the  seed  passed  upon  Its  delivery  upon  the 
cars  at  Goliad,  although  vendor  had  a  lien  on. 
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Company,  Baltimore,  Maryland,  for  account 
of  Albert  Mackie  Grocery  Company,  Limit- 
ed, New  Orleans,  La.,  seven  hundred  (700) 
cases,  two  pounds,  Quail  Tomatoes,  at  fifty- 
two  and  one-half  cents  per  dozen.  Terms 
cash,  less  one  and  one-half  per  cent.  Buyer 
to  give  shipping  instructions  when  requested 
by  seller.  To  be  delivered  as  packed  during 
season  of  1901.  F.  O.  B.  Baltimore.  Brok- 
ers Thompson  &  Fowler,  New  Orleans,  La. 
Accepted. 

Samuel  M.  Lawder  &  Sons  Co. 

Percy  M.  Lawder,  Pres. 

The  defendant  filed,  in  addition  to  the  gen- 
eral issue  pleas,  two  that  were  marked  3 
and  4,  which  were  demurred  to.  The  demur- 
rer was  sustained,  and,  the  other  pleas  hav- 
ing been  withdrawn,  judgment  was  entered 
in  favor  of  the  plaintiff  for  the  amount  of 
its  claim,  and  from  that  judgment  this  ap- 
peal was  taken.    The  third  plea  alleges  that 


the  tomatoes  referred  to  were  purchased 
from  the  defendant  on  the  terms  and  con- 
ditions contained  in  the  contract  set  out  in 
the  declaration,  and,  as  was  known  to  the 
plaintiff,  the  defendant  had  then  and  still 
has  its  canning  factory  and  place  of  busi- 
ness in  Baltimore;  that  the  defendant  had 
canned  and  packed  the  tomatoes  for  ac- 
count of  said  contract;  and  on  November  5, 
1901,  in  accordance  with  the  precedent  re- 
quest of  the  plaintiff  to  make  shipment  of 
them,  the  defendant  notified  the  plaintiff 
of  its  readiness  to  make  delivery  of  said 
tomatoes  free  on  board  at  Baltimore,  which, 
as  plaintiff  was  then  informed,  were  loaded 
on  a  car  ready  to  go  forward  simultaneously 
with  payment  in  cash  therefor  at  Baltimore; 
and  the  defendant  requested  the  plaintiff  to 
remit  the  purchase  price  thereof,  to  which 
request  the  plaintiff  replied:  "Will  not  pay 
for  the  tomatoes  until  the  goods  reach  us." 


and  was  entitled  to  the  possession  of,  the  gooda    theory  or  prevent  the  title  to  the  property  from 


witll  they  were  paid  for.  Therefore,  it  was 
further  held  that  vendor  was  not  responsible  for 
the  condition  of  the  seed  upon  Its  arrival  at  the 
destination,  when  it  was  found  to  have  been 
sound  and  dry  at  the  time  of  being  loaded  on 
the  cars. 

In  Browne  v.  Hare,  8  Hurlst.  &  N.  484, 
vendees,  merchants  in  Bristol,  agreed  through  a 
Bristol  broker  to  buy  of  vendors,  merchants  in 
Rotterdam,  10  tons  of  rape  oil,  to  be  shipped  free 
on  board  at  Rotterdam,  at  a  certain  price  per 
ton,  to  be  paid  for  upon  delivery  to  vendees  of 
the  bill  of  lading,  by  bill  to  be  accepted  by 
vendees  at  three  months  after  date  to  be  dated 
on  the  day  of  the  shipment  of  the  oil.  Five 
tons  were  shipped  on  a  general  trading  ship,  and 
bill  of  lading  made  out  deliverable  "to  the  ship- 
per's order,"  which,  however,  was,  the  same  day, 
Indorsed  by  them  specially  to  the  vendees,  and 
Inclosed  to  the  broker  in  Bristol  and  by  him 
delivered  to  the  vendees,  and  their  acceptance 
of  the  bill  obtained.  In  the  meantime,  however, 
the  ship  and  oil  were  lost,  upon  learning  of 
which  fact  vendees  Immediately  returned  the 
bill  of  lading.  Under  these  facts,  the  question 
arose  as  to  in  whom  the  risk  of  the  voyage  lay. 
Three  Judges  were  of  the  opinion  (in  3  Uurlst. 
A  N.  484)  that,  upon  the  delivery  "free  on 
board,"  the  property  In  the  oil  passed  to  the 
vendees,  and  that  vendors  had  no  Intention  of 
continuing  their  ownership  in  the  goods  by  hav- 
ing the  bill  of  lading  made  out  "to  the  shipper's 
orders,"  as  they  immediately  indorsed  it  to 
vendees,  and,  therefore,  that  this  case  Is  distin- 
guishable from  those  in  which  the  bill  of  lading 
Is  made  out  designedly  to  the  shipowner's  or- 
ders for  the  purpose  of  retaining  the  possession 
and  control  of  the  goods.  One  Judge  dissents. 
Upon  appeal  (4  Hurlst.- &  N.  822,  7  Week.  Rep. 
619)  the  Judgment  of  the  lower  court  was  af- 
firmed, it  being  stated  that  the  question  was 
whether  the  consignor  shipped  the  goods  in  per- 
formance of  his  contract  to  place  them  "free  on 
board,"  In  which  event  the  title  to  them  would 
pass,  or  whether  he  Intended  to  retain  control 
over  them  and  continue  to  be  the  owner,  con- 
trary to  his  contract,  and  that  the  mode  of  tak- 
ing the  bill  of  lading  did  not  support  the  latter 
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passing. 

A  decision  which  Is  somewhat  of  an  exception 
to  the  foregoing  cases,  unless  it  is  Justified  on 
the  ground  that  the  intention  of  the  parties  was 
more  freely  loolced  into  in  this  Instance,  is  Ho- 
bart  V.  Littlefleld,  18  R.  I.  341.  Cotton,  which 
a  vendor  residing  at  Galveston,  Texas,  agreed  to 
sell  "f.  o.  b.  and  freight"  to  a  vendee  at  Provi- 
dence, Rhode  Island,  was  drayed  to  the  dock  of 
a  carrier  steamer,  but  only  partially  loaded, 
when  a  fire  occurred  and  the  cotton  remaining 
on  the  dock  was  destroyed.  Before  the  fire  a 
bill  of  lading  with  a  blank  Indorsement,  attached 
to  a  sight  draft,  had  been  sent  by  vendor  to  a 
bank  as  Its  agent,  to  collect  the  one  and  deliver 
the  other.  Under  these  facts.  It  was  held  that 
the  delivery  of  the  cotton  was  sufficiently  com- 
plete to  vest  the  title  and  risk  in  the  vendees,  it 
appearing  from  the  evidence  that  such  was  the 
Intention  of  the  parties,  notwithstanding  the 
fact  that  for  his  own  security  vendor  had  kept 
the  bill  of  lading  under  his  own  control.  The 
court  states  that  "it  was  perfectly  competent 
for  the  parties  to  have  provided  that  neither 
the  title,  risk,  nor  possession  should  pass,  or 
that,  the  title  and  risk  passing,  the  possession 
should  not  pass  until  the  goods  reached  the  des- 
tination and  were  paid  for ;"  and  that  "this  is  a 
question  of  intention  to  be  gathered  from  the 
facts." 

What  appears  to  be  still  more  of  an  exception 
is  Stock  V.  Inglls,  L.  R.  12  Q.  B.  DIv.  564,  53  L. 
J.  Q.  U.  N.  S.  356,  51  L.  T.  N.  S.  449,  5  Asp. 
Mar.  L.  Cas.  294,  where,  arguendo,  the  master 
of  the  rolls  comes  to  the  conclusion  that,  in  a 
contract  to  ship  speciflc  goods  "free  on  board," 
the  goods  upon  being  put  on  board  are  at  the 
purchaser's  risk,  even  though  payment  is  not  to 
be  made  upon  delivery  of  the  goods  on  board, 
but  at  some  other  time,  and  although  the  bill  of 
lading  is  sent  forward  by  the  seller  with  docu- 
ments attached  in  order  that  the  goods  shall  not 
be  finally  delivered  to  the  purchaser  until  he  has 
either  accepted  bills  or  paid  cash.  In  another 
opinion  the  writer  declares  that,  where  the  con- 
tract deals  with  specified  goods,  the  introduc- 
tion of  the  provision  that  they  are  to  be  "free 
on  board"  places  the  goods  at  the  risk  of  the 
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Mabyland  Goubt  of  Affbals. 


Apb, 


It  then  alleges  that  the  plaintiff  failed  and 
refused  to  make  payment  concurrently  with 
such  proposed  delivery  of  tomatoes,  and  fail- 
ed and  refused  to  accept  delivery  of  said  to- 
matoes free  on  board  at  Baltimore  for  cash 
to  be  then  and  there  paid.  The  other  plea 
was,  in  substance,  to  the  same  effect. 

It  is  contended  on  the  part  of  the  appel- 
lee that  this  contract  means  that  the  sale 
was  made  at  52  V2  cents  per  dozen,  if  paid 
for  at  the  expiration  of  the  customary  pe- 
riod of  credit  for  such  goods,  but,  if  cash 
be  paid,  there  was  to  be  a  discount  or  re- 
bate of  IVs  per  cent;  but  we  cannot  accept 
that  as  a  proper  construction  of  the  con- 
tract. The  price  of  the  tomatoes  is  stated 
to  be  "at  fifty-two  and  one-half  cents  per 
dozen,"  and  the  terms  mentioned  are  "cash, 


less  one  and  one-half  per  cent."  There  is 
not  only  no  time  fixed  for  payment  on  cred- 
it, but  the  contract  itself  fixes  the  pay- 
ment as  cash,  and  the  addition  of  "less  one 
and  one-half  per  cent"  clearly  means  that, 
as  the  terms  had  been  arranged  for  cash, 
the  vendor  had  allowed  that  discount  We 
are  not  at  liberty  to  read  into  the  contract, 
"if  cash  be  paid  a  discount  of  one  and  one- 
half  per  cent  will  be  allowed."  If  we  did, 
when  would  the  credit  expire  if  the  buyer 
elect  not  to  pay  cash  f  It  will  not  do  to  say 
that  that  would  be  regulated  by  the  custom 
of  the  trade,  for,  in  the  first  place,  the  par- 
ties themselves  have  undertaken  to  fix  the 
terms,  and,  moreover,  there  is  nothing  in 
the  record  from  which  we  can  infer,  much 
less  know,  that  there  was  any  such  custom. 


buyer.  But  the  specific  question  at  bar  was 
whether,  when  goods  are  not  specific,  but  are  a 
certain  proportion  of  goods  to  be  delivered  out 
of  a  larger  quantity,  payable  by  cash  in  Lon- 
don in  exchange  for  bill  of  lading,  the  provision 
"free  on  board"  places  the  goods  at  the  buyer's 
risk,  so  as  to  vest  in  him  an  insurable  interest 
therefor,  in  deciding  which  it  was  held  that  no 
difference  existed  in«  the  rule  between  fhe  two 
propositions;  that  under  the  latter  circum- 
stances, where  goods  were  shipped  in  bulk  to 
meet  contracts  with  several  parties  at  the  point 
of  destination,  the  quantity  shipped  to  answer 
each  contract  would  be  at  the  risk  of  each  re- 
spective buyer  so  as  to  vest  in  him  an  insurable 
interest  when  that  course  of  business  was  known 
to  the  buyers. 

b.  Upon  the  passing  of  the  title. 

Not  only  where  th^  specific  question  arises, 
but  in  a  number  of  other  instances,  such  as  de- 
termining upon  whom  the  risk  of  transportation 
lies,  tbe  time  or  place  of  payment  or  inspection, 
and  the  right  of  stoppage  in  transitu,  does  It 
become  necessary  to  decide  where  and  when  the 
title  to  the  goods  passes  under  mercantile  con- 
tracts to  ship  f.  o.  b.,  and,  therefore,  further 
references  to  this  question  will  be  found  under 
the  various  subdivisions,  where  the  decisions  on 
the  above  subjects  are  collated ;  but,  as  a  rule, 
the  same  principles  conti^l  throughout,  and  a 
delivery  on  board,  of  the  goods,  consigned  to 
the  vendee,  passes  the  title  to  him. 

A  consignor  who,  in  pursuance  of  an  agree- 
ment to  that  effect,  delivers  materials  on  board 
cars  at  the  point  of  shipment,  has  no  right 
thereafter,  and  after  the  goods  have  been  levied 
"jpon  by  the  sheriff  under  an  execution  against 
the  consignee,  to  take  possession  of  the  same 
and  dispose  of  them  for  his  own  benefit,  as  held 
In  Rechtin  v.  McGary,  117  Ind.  132,  19  N.  B. 
731,  because,  as  far  as  the  consignor  is  con- 
cerned, by  the  delivery  of  the  materials  on 
board  the  cars  as  agreed  the  title  thereof  passed 
from  him  to  consignee. 

The  title  to  machinery,  the  contract  for  the 
sale  of  which  provided  that  it  should  be  shipped 
f.  o.  b.  at  the  point  of  shipment,  passed  to  the 
purchaser  when  the  property  was  shipped  con- 
signed to  him,  as  held  in  Smith  v.  Edwards,  29 
Hun,  493,  so  that  the  sheriff  had  no  right,  upon 
its  arrival  at  the  destination,  to  seize  the  ma- 
chmery  as  the  property  of  vendor. 

A  contract  which  requires  a  furnace  company 
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to  build  and  furnish  a  specified  kind  of  engine 
f.  o.  b.  cars  In  Cleveland,  the  point  of  shipment, 
for  a  certain  sum,  is  fully  complied  with  when 
that  Is  done,  and  the  title  to  the  engine  at  once 
vests  In  the  purchaser,  who  becomes  bound  for 
the  purchase  price ;  and,  to  obtain  a  mechanics* 
lien  therefor,  the  aflldavlt  must  be  filed  within 
four  months  from  that  time ;  and  this  is  so,  not- 
withstanding it  is  necessary  for  the  vendor  sub- 
sequently to  put  the  engine  together  and  p!ac^ 
it  in  position  in  the  purchaser's  mill.  King  r. 
Cleveland  Ship  Bldg.  Co.  50  Ohio  St  320,  31 
N.  E.  436. 

Under  a  contract  of  sale  of  machinery  pro- 
viding for  its  delivery  free  on  board  cars  at  the 
point  of  shipment,  it  was  held  that  the  title  la 
the  goods  passed  to  the  vendee  at  the  time  of 
such  delivery,  although  the  bill  of  lading  was 
not  actually  issued  and  dated  until  two  days 
later.  Congdon  v.  Kendall,  53  Neb.  282,  73  N. 
W.  659. 

From  the  facts  In  Green  v.  Sichel,  7  C.  B.  N. 
S.  747.  29  L.  J.  C.  P.  N.  S.  213,  6  Jur.  N.  8. 
827,  2  L.  T.  N.  S.  745.  8  Week.  Rep.  663,  it  ap- 
pears that,  under  a  contract  of  sale  whereby 
iron  was  to  be  delivered  "free  on  board**  a  ves- 
sel at  Liverpool,  bound  for  Trieste,  vendors  put 
the  iron  on  board,  but  the  captain  refused  to  is- 
sue a  bill  of  lading  without  a  prepayment  of  the 
freight,  and  at  a  much  higher  rate  than  was 
usually  charged.  Vendees,  upon  being  Informed, 
refused  to  have  anything  to  do  with  it  The 
carrier  was  told  that  the  Iron  was  to  be  at  the 
disposal  of  the  vendees.  In  an  action  by 
vendors  for  the  purchase  price  the  court,  on  ap- 
peal, held  that,  although  for  the  above  reason 
vendor  did  not,  according  to  the  usual  custom, 
present  a  bill  of  lading  to  vendees  upon  making 
demand  for  payment,  vendees  were  nevertheless 
liable  for  the  price  because  they  In  fact  knew  of 
the  shipment  of  the  goods  to  them,  and  also  be- 
cause, as  found  by  the  Jury  in  the  court  below, 
the  placing  of  the  iron  on  board  ship  by  vendors 
was  done  with  the  Intention  of  deliverhig  it  to 
vendees. 

But,  of  course,  where  the  place  of  delivery  "f. 
o.  b."  is  the  point  of  destination,  the  title  passes 
only  when  that  point  is  reached,  and  not  when 
the  goods  are  delivered  to  the  carrier  at  the  in- 
itial point  of  shipment 

in  an  action  for  the  price  of  goods  where  tbe 
contract  of  sale  was  for  grate  coal,  *'f.  o.  b. 
Grand  Island,"  which  was  the  point  of  destina- 
tion, a  finding  of  yt§ji.)j^(yt^*t  Grand  Island  was 
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If  there  be  such,  and  the  parties  did  not 
want  to  be  governed  by  it,  how  could  they 
more  clearly .  express  their  intention  than 
by  the  use  of  the  expression,  "terms  cash?" 
When  contracting  parties  thus  undertake  to 
set  out  the  terms  of  their  contract,  and  in 
stating  when  the  payment  shall  be  made 
simply  say  "terms  cash,"  it  excludes  all  idea 
of  credit,  and  when  they  add  to  that  expres- 
sion, "less  one  and  one-half  per  cent,"  upon 
what  principle  can  the  latter  clause  be  con- 
strued to  indicate  an  intention  to  give  cred- 
it at  the  option  of  the  purchaser?  It  is  not 
difficult  to  understand  what  that  expression 
means,  if  it  be  true  that  such  goods  are  fre- 
qu«itly  or  usually  sold  on  credit.  Brokers, 
of  course,  are  kept  informed,  as  to  the  mar- 
ket price  of  goods  they  deal  in.    These  brew- 


ers from  New  Orleans  prepared  this  memo- 
randum by  which  they  proposed  to  buy  of 
the  appellant,  for  account  of  the  appellee, 
the  tomatoes  at  52%  cents  per  dozen,  and  if 
they  had  stopped  there,  and  it  was  proved 
that  by  the  custom  of  the  trade  the  purchas- 
er was  entitled  to  a  credit  of  say  thirty 
days,  then  presumably  it  would  have  meant 
that  the  sale  was  at  that  figure,  payable  at 
the  expiration  of  that  time.  But  the  propo- 
sition of  the  brokers  did  not  leave  that  to 
custom  or  usage,  and  named  the  terms.  That 
was  submitted  to  the  appellant,  and  was  ac- 
cepted by  it,  and  the  contract  thus  made 
first  named  the  price  of  the  tomatoes,  which 
we  presume  was  the  market  price,  and  then 
proceeded  to  agree  upon  the  terms  of  pay- 
ment which  were  to  govern  this  particular 


the  point  of  delivery  was  held  sustained  by  the 
evidence.  The  court  states  that  whilej  as  a  gen- 
eral rule,  the  delivery  of  goods  to  a  carrier, 
consigned  to  the  purchaser,  Is  a  delivery  to  the 
purchaser,  this  Is  by  no  means  universal,  and 
depends  upon  the  facts,  circumstances,  and  con- 
tract In  each  case.  Havens  v.  Grand  Island 
Light  ft  Fuel  Co.  41  Neb.  153,  59  N.  W.  681. 

The  court  held,  In  Congdon  v.  Kendall,  53 
Neb.  282,  73  N.  W.  659,  that,  under  a  contract 
of  sale  to  ship  goods  f.  o.  b.  at  the  point  of 
shipment,  the  title  passed  at  the  time  of  ship- 
ment, but  stated  that,  had  the  agreement  been 
to  deliver  the  goods  f.  o.  b.  at  the  point  of  des- 
tination, a  different  rule  might  obtain. 

As  was  apparent  In  Stock  v.  Inglis,  L.  R.  12 
Q.  B.  Dlv.  564,  53  L.  J.  Q.  B.  N.  8.  356,  51  L. 
T.  N.  S.  449,  5  Asp  Mar.  L.  Cas.  294  (supra, 
IV.  a),  and  again  appears  In  Ogg  v.  Shuter,  L. 
H.  10  C.  P.  159,  the  English  doctrine  se^ns  to 
uphold,  more  strongly  than  the  American  cases, 
the  effect  of  a  delivery  f.  o.  b.  to  pass  the  title 
In  the  goods  to  vendee ;  and  the  fact  that  vendor 
takes  out  the  bill  of  lading  himself  or  order,  as 
consignee.  Is  not  deemed  conclusive  of  an  In- 
tent to  prevent  the  title  from  passing,  If,  from 
all  the  facts,  a  contrary  intent  may  be  estab- 
lished. In  Ogg  V.  Shuter,  by  the  terms  of  a 
contract  of  sale  of  potatoes,  they  were  deliver- 
able free  on  board  a  ship  at  Dunkirk,  payment 
to  be  by  cash  against  bill  of  lading  signed  by 
the  captain,  and  a  part  payment  made  before 
shipment  in  earnest  of  the  bargain. 

The  purchaser  made  a  part  payment,  and  the 
potatoes  were  put  on  board  a  ship  bound  for 
London  in  sacks  sent  over  for  the  purpose  by 
buyer,  under  a  bill  of  lading  which  made  them 
deliverable  to  order,  and  was  Indorsed  by  vendor 
to  his  agent  in  London.  The  case  turned  on 
whether  the  property  In  the  potatoes  passed  to 
vendee,  so  that  he  could  institute  an  action  for 
conversion  against  vendor's  agent  upon  the  lat- 
ter*8  selling  them  upon  the  arrival  of  the  ship 
at  the  destination.  The  chief  Justice,  in  making 
his  decision,  said  that  the  expression  "free  on 
board,"  in  the  contract,  was  a  strong  element  to 
be  considered  in  favor  of  the  conclusion  that  the 
title  did  vest  in  the  purchaser  upon  delivery  on 
board  ship,  aud,  taken  with  other  circumstances 
leading  to  the  same  conclusion,  the  evidence  of 
Intention  to  pass  the  title  at  Dunkirk  was  held 
to  outweigh  the  evidence  of  a  contrary  intent 
contended  to  be  shown  by  the  fact  that  the  pur- 
chaser was  not  to  receive  the  bill  of  lading  un-  { 
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til  he  paid  the  price,  and  that  the  bill  of  lading 
was  Indorsed  to  the  order  of  vendor.  In  a  con- 
curring opinion  the  justice  remarks  that,  stand- 
ing by  itself,  the  fact  that  the  bill  of  lading 
was  indorsed  to  consignor's  agent,  and  that  the 
contract  provided  for  "cash  against  bill  of  lad- 
ing," might  be  conclusive  of  an  Intention  not  to 
pass  the  property  upon  Its  delivery  on  board 
ship ;  but  that  there  were  other  circumstances 
in  the  case,  viz.,  that  delivery  was  to  be<  "free 
on  board,"  that  there  was  a  part  payment,  and 
that  the  sacks  In  which ,  the  potatoes  were 
shipped  were  the  buyers;*  and,  relying  upon 
Browne  v.  Hare,  8  Hurfst.  ft  N.  484,  27  L.  J. 
Ezch.  N.  S.  872,  Affirmed  in  4  Hurlst.  ft  N.  822, 
5  Jur.  N.  8.  711,  29  U  J.  Bxch.  N.  S.  6,  7  Week. 
Rep.  619,  the  justice  came  to  the  conclusion 
that,  there  being  In  the  case  at  bar,  not  only 
the  agreement  to  deliver  the  goods  "free  on 
board,"  but  also  the  additional  facts  alwve 
noted,  the  evidence  pointed  more  strongly  to  an 
intention  that  the  property  should  pass  at  Dun- 
kirk, although  vendor's  lien  upon  the  goods  was 
preserved  by  the  term  "cash  against  bill  of  lad- 
ing." In  one  of  the  opinions  the  justice  In  dis- 
cussing the  evidence  says:  "There  Is,  first,  the 
fact  that  the  bill  of  lading  was  indorsed  to  the 
consignor's  agent,  which  Is  strongly  In  the  de- 
fendant's favor.  But  then  there  are  the  other 
circumstances,  which  appear  to  me  of  still  great- 
er weight  In  the  plaintiffs'  favor,  viz.:  That  the 
delivery  was  to  be  free  on  board,  that  there  was 
a  part  payment,  and  that  the  sacks  in  which  the 
potatoes  were  shipped  were  the  plaintiffs'.  All 
these  are  extremely  strong  facts  pointing  to  the 
conclusion  that  the  property  passed,  and  one  of 
these  was  considered  so  very  strong  in  the  case 
of  Browne  v.  Hare,  as  to  make  that  almost  a 
decision  in  point  to  the  present  case.  It  Is 
true  that  the  cases  run  very  fine,  but  they  none 
of  them,  I  think,  depart  from  the  proposition 
that  the  question  Is  one  of  intention  for  the 
jury,  when  there  are  circumstances  pointing 
both  ways." 

However,  In  Wait  v.  Baker,  2  Exoh.  1,  17  L.  J. 
Exch.  N.  S.  307,  the  property  in  barley  agreed 
to  be  delivered  f.  o.  b.  was  held  not  to  pass  by 
Its  delivery  on  board  a  vessel,  when  consignor 
received  from  the  master  of  the  vessel  a  bill  of 
lading  by  which  the  cargo  was  deliverable  to 
his  order,  or  assigns,  upon  payment  of  the 
freight  at  the  destination. 

In  Colles  V.  Lake  Cities  Electric  R.  Co.  22 
Ind.  App.  86,  63  N.  E.  256,  a  proposal  to  ship 
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tran8a<!tion,  stating  that  they  were  "cash," 
and  they  then  agreed  upon  the  discount, 
which  was  doubtless  allowed  by  reason  of 
the  cash  payment  being  agreed  upon.  If  the 
contract  had  said  "at  fifty-two  and  one-half 
cents  per  dozen,  less  one  and  one-half  per 
cent  for  cash,"  the  contention  of  the  appel- 
lee might  have  some  foundation;  but  when 
the  terms  mentioned  are  "cash,"  and  no  sug- 
gestion of  anything  else,  it  would  be  striking 
down  all  the  safeguards  of  a  contract  in 
writing  to  give  the  effect  to  the  expression, 
Vless  one  and  one-half  per  cent,"  contended 
for  by  the  appellee.  Even  if  it  be  possible 
to  read  into  this  written  contract  any  usage 
or  custom  which  might  change  its  ordi- 
nary meaning,  no  such  usage  or  custom  is 
alleged  in  the  pleadings,  and  we  are  only 


to  pass  on  them  as  they  are  found  in  the 
record.  The  case  of  Foley  v.  Mason,  6  Md. 
37,  to  say  the  least,  would  have  made  evi- 
dence of  a  custom  on  that*  subject  very 
doubtful,  if  it  had  been  offered.  See  also 
Oibncy  v.  Curtis,  61  Md.  201;  Susquehanna 
Fertilizer  Co,  v.  White,  66  Md.  456,  59  Am. 
Rep.  186,  7  Atl.  802;  Baltimore  Base  BaU 
Club  V.  Pickett,  78  Md.  387,  22  L.  R.  A.  690, 
28  Atl.  279.  As  the  case  is  now  presented, 
it  seems  clear  to  us  that  the  buyer  did  not 
have  the  option  of  either  paying  cash  at  52^4 
cent€  per  dozen,  less  ly^  per  cent;  or  having 
credit,  without  getting  the  benefit  of  the 
discount. 

But  it  is  contended  that,  conceding  tiiat 
the  appellant  had  the  right  to  require  the 
payment  in  cash,  it  could  only  be  demanded 


a  described  heater  f.  o.  b.  cars  at  the  point  of 
shipment,  which  was  accepted  with  the  condi- 
tion that  the  heater  remain  the  property  of  con- 
8l|?nor  until  accepted,  was  held  an  executory 
contract,  in  which  the  title  did  not  pass  until 
the  heater  was  accepted  and  paid  for  by  the 
consignee,  and  the  rejection  of  the  heater  be- 
fore acceptance  was  held  to  be  the  exercise  of  a 
ri^ht  reserved;  although  the  court  stated  that, 
without  the  modification  of  the  contract  stipu- 
lated by  consliniee,  the  delivery  of  the  heater  to 
the  carrier  and  its  consignment  to  consignee 
would  have  put  upon  the  latter  the  duty  to  re- 
ceive and  accept  If  the  heater  corresponded  to 
the  terms  of  the  contract. 

It  appearing  that  a  contract  for  the  purchase 
of  certain  materials  for  a  building  provided  for 
their  delivery  on  board  cars  at  the  point  of  ship- 
ment, and  further,  that  they  must  conform  to 
the  plans  and  specifications  and  be  accepted  by 
the  architect  and  board  of  commissioners,  the 
court  said, .  obiter,  in  Rechtin  v.  McGary,  117 
Ind.  132,  10  N.  E.  731,  that  the  consignor  could 
not  maintain  an  action  for  the  value  of  the  ma- 
terials until  they  had  been  received  by  the  archi- 
tect, etc.,  imless  he  averred  and  proved  that  the 
materials  were  In  fact  in  accordance  with  the 
plans  and  specifications;  but  held,  however, 
that,  as  to  consignor,  the  title  passed  immedi- 
ately upon  his  delivery  of  the  material  upon 
board  the  cars,  it  being  presumed,  as  against 
him,  that  the  materials  wore  In  conformity 
with  the  plans  and  specifications. 

c.  Upon  the  place  of  inspection. 

No  strict  rule  may  be  evolved  as  to  the  time 
and  place  of  inspection  of  goods  contracted  to 
be  shipped  "f.  o.  b.,"  as  that  question  is  neces- 
sarily decided  with  reference  to  the  circum- 
stances of  each  particular  case,  the  form  of  the 
contract,  nature  of  the  goods,  intent  of  the  par- 
tlfl(9,  etc.  While  no  decision  has  been  found  ex- 
actly similar  to,  and  supporting  the  doctrine  of, 
Samuel  M.  Lawder  &  Sons  Co.  v.  Albekt 
Mackib  Grockry  Co.  on  this  quesflon,  on  the 
other  hand,  those  which  permit  Inspection  to  be 
made  at  the  point  of  destination,  almost  with- 
out exception  present  some  circumstances  which 
make  such  a  holding  logical,  and  not  in  conflict 
with  the  above  decision. 

For  Instance,  in  Stewart  v.  Atkinson,  22  Can. 
S.  C.  315.  the  transaction  was  not  a  cash  one. 
Under  a  contract  for  the  purchase  of  deals  of  a 
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specified  quantity  by  the  agent  of  London  mer- 
chants, mode  of  delivery  f.  o.  b.  vessels  at  Qae- 
bec,  payments  by  drafts  payable  in  London,  one 
hundred  days'  sight  from  date  of  shipment.  It 
was  held  that  the  delivery  was  at  Quebec,  sub- 
ject to  an  acceptance  upon  Inspection  in  Londoo. 

In  Erwin  v.  Harris,  87  Ga.  333.  13  S.  E.  513,^ 
the  title  did  not  pass  upon  the  delivery  f.  o.  b.,* 
as,  under  an  agreement  to  ship  goods  according 
to  sample  f.  o.  b.  the  cars  at  the  point  of  ship- 
ment, consignor  took  the  bill  of  lading  In  bis 
own  name,  and  sent  It.  attached  to  a  draH  vi 
consignee,  to  a  bank  at  the  point  of  destln&tion 
for  collection.  It  was  held  that  the  consignee 
had  the  right,  at  the  point  of  destination,  before 
making  payment,  to  inspect  the  bulk  of  the 
goods  purchased.  It  was  contended  that  vendee 
should  have  paid  the  draft,  and  then  sued  for 
a  breach  of  warranty  if  the  goods  did  not  come 
up  to  the  standard  of  the  sample ;  but  the  conrt 
said  that,  while  this  might  have  done  had  the 
parties  lived  in  the  same  state,  the  better  mle 
and  practice  were  to  allow  the  purchaser  to  in- 
spect the  bulk  before  requiring  him  to  pay. 

In  (Gorman  v.  Kennedy,  126  Mich.  182,  85  X. 
W.  45S,  where  there  was  a  contract  to  ship  pay- 
ing stones  from  Medina,  "f.  o.  b.  cars  at  De> 
troit,*'  there  was  an  oral  agreement  that  the 
stone  should  be  up  to  the  specifications  of  the 
board  of  public  works.  The  expression  '*f.  o.  K 
cars  at  Detroit,*'  It  was  held,  did  not  mean  the 
place  agre<>d  upon  for  inspection  and  acceptance, 
but  only  defined  the  place  where  the  expense  of 
transportation  for  vendor  ceased  and  that  of 
vendee  commenced,  when  the  inspection  by  the 
board  of  public  works  was  made  upon  the  streets 
where  the  stone  was  used,  and  this  was  known  to 
vendor.  Gorman  v.  Kennedy,  126  Mich.  182, 
85  N.  W.  458. 

But  Plerson  v.  Crooks,  115  N.  Y.  530,  22  N. 
E.  340,  comes  very  near  conflicting  with  Samijbl 
M.  Lawder  &  Sons  Co.  v.  Albert  Mackib 
Grocery  Co.  The  contract  in  this  case  was  made 
between  dealers  in  New  York  with  manufactur- 
ers In  Liverpool,  for  the  purchase  of  Iron  hoopi 
to  be  delivered  ***free  on  board"  at  Liverpool,  to 
be  paid  for  on  arrival  in  New  York.  The  action. 
was  brought  to  recover  back  duties  and  expenses 
besides  a  part  payment  on  the  contract  price  by 
vendees,  on  the  ground  that  the  hoops  were  un- 
merchantable, and  therefore  rejected.  It  wa» 
contended  that  vendees  could  Inspect  and  accept 
or  reject  the  Iron  only  at  the  time  of  Its  dellT- 
ery  "f.  o.  b."  at  Liverpool.     Bat  the  court  held 
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after  the  tomatoee  reached  New  Orleans.  We 
are,  however,  again  confronted  with  the 
terms  of  the  contract,  in  passing  on  that 
question.  It  provides:  "Buyer  to  give  ship- 
ping instructions  when  requested  by  seller. 
To  be  delivered  as  packed  during  season  of 
1901.  V.  O.  B.  Baltimore."  There  is  noth- 
ing in  that  language  which  would  justify 
ua  in  saying  that  the  cash  was  not  to  be 
paid  until  the  tomatoes  reached  New  Or- 
leans. Indeed,  there  is  no  express  provision 
in  the  contract  for  shipping  them  to  that 
city.  It  may  be  said  that  it  states  the  res- 
idence of  the  buyer  to  be  at  New  Orleans, 
and  hence  the  presumption  is  that  they  were 
to  be  shipped  there.  In  the  absence  of  some 
instruction  to  the  contrary  from  the  buyer, 
it  may  be  that  the  contract  should  be  con- 


strued to  mean  that  they  were  to  be  shipped 
to  that  city;  but  as  the  seller  was  only  re- 
quired to  deliver  them  "f.  o.  b.  Baltimore," 
and  the  contract  provided  for  the  "buy- 
er to  give  shipping  instructions  when  re- 
quested by  seller,"  there  would  be  no  reason 
why  the  seller  should  not  ship  them  to  some 
other  point,  if  so  instructed  bv  the  buyer, 
imless  such  shipment  would  impose  a  greater 
burden  on  the  seller  than  shipping  them  to 
New  Orleans  would  have  done.  If,  for  ex- 
ample, the  buyer  had  sold  those  tomatoes  in 
bulk  to  someone  in  Richmond,  there  could 
be  no  valid  reason  for  the  seller  sending 
them  to  New  Orleans,  and  thus  require  the 
buyer  to  pay  the  freight  to  that  place,  and 
then  reship  them  to  Richmond.  It  would 
seem,  therefore,  to  be  possible  that  the  to- 


that,  since  the  place  of  Inspection  was  not 
fixed  by  the  contract,  the  right  of  inspection 
continned  until  the  goods  were  received  and  ac- 
cepted at  their  ultimate  destination ;  and  that, 
while  the  title  to  the  iron  for  some  purposes 
vested  In  vendees  upon  delivery  at  the  steamer, 
it  was,  as  between  vendors  and  vendee,  a  con- 
'dttional  title,  subject  to  the  right  of  inspection 
and  rejection  for  inferior  quality  upon  arrival 
In  New  York.  Further,  the  court  pointed  out 
that  the  facts  confirmed  the  view  that  the  par- 
ties did  not  contemplate  that  the  right  of  in- 
spection should  be  exercised  at  Liverpool,  vig.: 
The  contract  was  made  in  New  York,  and 
vendees  had  no  agent  at  Liverpool ;  the  vendors 
shipped  the  iron  on  steamers  selected  by  them- 
selves, and  gave  vendees  no  notice  In  advance, 
of  the  time  of  shipment  so  as  to  enable  them  to 
exercise  the  right  of  Inspection.  This  decision 
may  possibly  be  distinguished  from  Samuel  M. 
Lawdeb  ft  Sons  Co.  v.  Albebt  Mackib  Gbockbt 
Co.  by  the  fact  that  In  that  case,  construed  to 
be  a  cash  transaction,  payment  was  held  prop- 
erly made  at  the  time  of  shipment,  while  In  this 
it  was  agreed  to  be  made  upon  the  arrival  of  the 
goods  at  the  destination. 

Alden  v.  Hart,  161  Mass.  676,  37  N.  E.  742, 
also  does  not  sustain  Samuel  M.  Lawdeb  &  Sons 
Co.  V.  Albebt  Mackie  Obocbbt  Co.  And  here, 
too,  as  in  Pierson  v.  Crooks,  115  N.  Y.  530,  22 
N.  E.  349,  the  facts  do  not  show  a  cash  transac- 
tion. The  contract  of  sale  provided  for  the  ship- 
ment of  coal  "f.  o.  b.  Weehawken,"  on  a  certain 
barge.  The  question  whether  the  title  to  the 
coal  passed  to  the  vendee  when  laden  free  on 
board  the  barge  at  Weehawken,  and  when  bills 
of  lading  were  given  to  vendor,  under  which  the 
cargo  was  to  be  delivered  to  vendees,  they  pay- 
ing the  freight,  the  court  expressly  refrained 
from  deciding,  stating  that  It  was  not  free  from 
doubt;  but  sssuming,  however,  that  It  did,  It 
was  held  to  be  a  conditional  title  only,  the  con- 
dition being  that  the  coal  must  be  found  to  be 
of  the  quality  purchased,  and  if,  upon  examina- 
tion at  the  point  of  destination.  It  did  not  con- 
form to  the  Implied  warranty  that  It  should  be 
merchantable,  vendee  could  reject  it. 

Where  the  contract  provided  that  examination 
and  acceptance  should  be  made  at  time  of  deliv- 
ery f.  o.  b.  cars.  It  was  held  that  the  examina- 
tion and  acceptance  should  immediately  precede 
the  delivery.  J.  K.  Armsby  Co.  ▼.  Blum,  137 
Cal.  552,  70  Pac.  669. 
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d.  C7pon  the  time  of  paiftnent. 

The  contract  In  J.  K.  Armsby  Co.  v.  Blum,  137 
Cal.  552,  70  Pac.  609,  provided  for  the  ship- 
ment of  peaches  f.  o.  b.  cars  at  a  certain  point, 
packed  In  bags,  examination  and  acceptance  to 
be  msde  at  time  of  delivery.  There  was  no  pro- 
vision as  to  the  time  of  payment  The  court 
held  that,  In  the  absence  of  an  agreement  re- 
specting the  time  of  payment,  the  legal  pre- 
sumption Is  that  the  vendor  was  entitled  to  pay- 
ment for  the  peaches  immediately  upon  their  de- 
livery on  board  the  cars. 

When  goods  are  agreed  to  be  delivered  free 
on  board  for  cash,  at  the  place  where  the  goods 
are,  according  to  Clark  v.  Rose,  29  U.  C.  Q.  B. 
168,  the  purchaser  must  pay  or  tender  the  price 
of  the  goods  before  he  can  require  the  seller  to 
put  them  on  board. 

A  Boston  dealer  telegraphed  parties  In  San 
Angelo,  Texas,  as  followc :  "Wire  f.  o.  b.  Bos- 
ton price  scoured  wool  sight  draft  bill  of  lad- 
ing." In  answer  he  received  the  following: 
"Will  take  forty  cents  per  pound  f.  o.  b.  here 
for  scoured  twel^  months  wool.*'  In  deciding 
as  to  the  construction  of  this  telegram,  upon  the 
contention  that  the  word  "here"  designated  only 
the  place  of  delivery,  and  not  the  place  of  pay- 
ment, the  court,  taking  Into  consideration  the 
Interprets  tlon  put  upon  It  by  the  acts  of  the 
parties,  refused  to  sustain  the  contention,  fiold- 
ing  that  the  contract  was  for  the  payment  of 
the  money  for  the  wool  at  San  Angelo,  and, 
therefore,  that  the  act  of  vendee  In  authorising 
a  bank  at  that  place  to  make  the  payment  only 
under  certain  conditions  was  a  breach  of  con- 
tract. Owens  V.  Jackson  (Tex.  Civ.  App.)  65 
S.  W.  1125. 

e.  Upon  the  right  of  stoppage  4n  traneitu. 

The  right  of  stoppage  in  transitu  of  goods 
shipped  f.  o.  b.  depends,  according  to  the  weight 
of  authority,  upon  whether  a  delivery  of  the 
goods  was  made  at  any  time  prior  to  the  desired 
exercise  of  the  right,  sufficient  to  pass  the  title 
thereof  and  vest  it  in  the  vendee ;  and,  for  the 
purpose  of  determining  this  question,  the  man- 
ner of  the  delivery  on  board  the  cars* or  shipii, 
the  form  of  the  bill  of  lading  taken  at  that  time, 
as  well  as  other  acts  of  the  parties  tending  to 
reveal  their  intent  In  the  matter,  are  scrutinized 
with  great  care.  Therefore,  it  is  apparent  that 
each  case  must  be  determined  for  Itself  accord-, 
ing  ti  Its  facts  and  circumstances,  and  no  def<|^ 
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matoes  might  never  have  gone  to  New  Or- 
leans, under  the  terms  of  the  contract,  and 
hence  it  is  difficult  to  see  how  it  can  be  said 
that  the  cash  wa^  not  to  be  paid  until  they 
reached  that  city. 

But  if  it  be  conceded  that  the  contract 
contemplated  that  the  shipment  should  be  to 
New  Orleans,  and  not  elsewhere,  it  cannot 
be  denied  that,  if  the  appellant  had  placed 
the  tomatoes  purchased,  in  proper  condition, 
on  board  the  cars  at  Baltimore,  with  correct 
shipping  instructions,  its  responsibility 
would  have  been  at  an  end.  The  carrier 
would  then  have  been  the  agent  of  the  buy- 
er, and  the  seller  would  have  had  no  re- 
dress against  the  carrier  in  case  of  loss.    If 


the  gooda  had  been  destroyed  or  injured,  the 
buyer,  and  not  the  seller,  could  have  held 
the  carrier  responsible,  so  far  as  there  was 
any  responsibility;  and,  if  there  waa  none, 
the  buyer  would  have  been  compelled  to  sus- 
tain the  loss.  The  seller  would  not  even 
have  had  a  lien  oi^  the  goods  for  the  pur- 
chase money,  and  no  right  but  that  of  stop- 
page in  transitu,  if  circumstances  arose  that 
justified  the  exercise  of  that  right.  When, 
then,  the  contract  provides  for  payment  of 
cash,  and  only  requires  the  seller  to  deliver 
the  goods  free  on  board  at  Baltimore,  why 
should  the  seller  be  required  to  wait  until 
they  arrive  at  New  Orleans  before  it  is  enti- 
tled to  its  money  T    While  the  terms  "f .  o.  b. 


Inlte  rule  may  be  laid  down  as  to  a  vendor's 
rights  in  rfigard  to  this  question. 

A  deciHion  where  the  facts  were  construed  to 
present  a  complete  delivery  at  the  Initial  point 
of  shipment  and  a  vesting  of  the  title  in  the 
vendee  at  that  time  so  as  to  prerent  the  exer- 
cise of  the  right  of  stoppage  in  transitu  Is 
Cowasjee  v.  Thompson,  5  Moore  P.  C.  C.  165, 
S  Moore  Ind.  App.  422.  In  accordance  with  an 
agreement  to  deliver  "pig  lead"  "free  on  board," 
to  be  paid  for  by  acceptance  at  six  months,  upon 
del  Ivory  on  board,  or  in  cash  at  a  specified  dis- 
count, at  the  option  of  the  sellers,  the  lead  was 
delivered  on  board  a  vessel  indicated  by  the 
purchasers,  and  the  lighterman  took  receipts 
therefor  from  the  mate  of  the  vessel,  the  master 
of  the  vessel  signed  bills  of  lading  in  the  pur- 
chasers' names,  and  the  sellers  elected  to  be 
paid  by  acceptances  at  six  months,  which  they 
Immediately  received  from  the  purchasers,  and 
the  latter  failed  soon  after.  The  question  then 
arose,  at  the  end  of  the  voyage,  in  an  action  of 
trover,  whether  the  goods  were  in  transitu  after 
their  delivery  on  board  the  vessel,  so  as  to  give 
the  sellers  the  right  of  stoppage.  The  court 
held  that  upon  the  delivery  on  board  and  mak- 
ing out  of  the  bill  of  lading,  thetgoods  were  com- 
pletely vested  in  purchasers,  and  the  fact  that 
the  mate's  receipt  was  never  given  up  by  the 
sellers  to  the  purchasers  was  Immaterial,  be- 
cause sellers'  election  to  be  paid  by  a  bill  and 
the  receipt  thereof  completed  the  delivery  of  the 
good^  and  rendered  the  mate's  receipt  of  no  ef- 
fect. Lord  Brougham,  in  the  opinion,  de- 
clares :  "It  is  proved  beyond  all  doubt, — in- 
deed. It  is  not  denied, — that,  when  goods  are  sold 
in  London  'free  on  board'  the  cost  of  shipping 
them  falls  on  the  seller,  but  the  buyer  is  con- 
sidered as  the  shipper." 

But  where  the  vendor,  In  the  contract,  or  up- 
on putting  the  goods  f.  o.  b.  the  cars  or  vessel 
for  transportation,  inserts  some  stipulation,  or 
does  some  act,  inconsistent  with  an  Intent  to 
pass  the  title,  this  will,  in  the  absence  of  strong- 
er evidence  to  the  contrary,  be  construed  as  a 
retention  by  him  of  a  control  over  the  goods  suf- 
ficient to  allow  him  the  right  of  stoppage  in 
transitu  under  the  proper  circumstances.  This 
was  illustrated  by  the  following  cases  : 

In  Craven  v.  Ryder,  6  Taunt.  433,  2  Marsh. 
127,  Holt,  100,  16  Revised  Rep.  644.  sugar  was 
shipped  f.  o.  b.  a  vessel,  and  a  receipt  taken 
from  the  mate  In  the  master's  absence,  to  the 
effect  that  the  goods  were  received  for  and  on 
account  of  the  vendors.  Vendee  had,  in  the 
meantime,  resold  the  cargo  to  a  third  party,  and 
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received  payment  therefor,  and  the  vessel  had 
been  engaged  by  the  latter  for  the  voyage,  and 
the  master  signed  a  bill  of  lading  for  the  sugar 
as  shipped  by  the  third  party,  deliverable  to 
still  another  party  or  his  order  at  the  destina- 
tion. The  original  vendee  having  become  in- 
solvent, vendors  claimed  the  sugar,  but  the  mas- 
ter of  the  vessel  refused  to  deliver.  Under 
these  facts,  it  was  held  that,  under  the  receipt 
given  vendors,  they  did  not  part  with  their  con- 
trol over  the  goods,  and  were  entitled  to  retain 
them  until  they  delivered  the  receipt  to  vendee 
or  exchanged  it  for  a  bill  of  lading,  which  in 
this  instance  they  bad  not  done,  and  were,  there- 
fore, still  entitled  to  the  right  of  stoppage  in 
transitu. 

A  vendor  sold  to  a  purchaser,  who  afterwards 
became  insolvent,  certain  timber,  under  a  con- 
tract of  sale,  specifying  the  price  "free  on  board, 
payable  by  buyer's  acceptance  of  seller's  draft 
at  six  months  from  date  of  bills  of  lading. 
Shipment  to  London."  It  was  also  provided 
that  the  sellers  were  to  provide  ships.  In  re- 
gard to  this  original  contract,  the  vice  chan- 
cellor declared  it  to  be  plain  that  there  waa  no 
intention  that  the  goods  should  be  at  their  des- 
tination when  they  were  free  on  board,  as  the 
seller  was  to  find  a  vessel  and  undertook  the 
delivery  of  the  goods  in  London  ;  so  that,  al- 
though the  property  in  the  goods  might  pass 
when  the  bill  of  lading  was  handed  over  in  ex- 
change for  the  accepted  bills,  that  would  not  de- 
termine the  right  of  stoppage  in  transitu,  since 
the  goods  were,  under  this  contract,  to  be 
shipped  in  a  chartered  vessel,  and  not  In  the 
purchaser's  own  ship,  in  which  latter  event 
there  would  be  an  absolute  delivery,  unless  the 
shipper  protected  himself  by  taking  a  bill  of  lad- 
ing deliverable  to  his  order  only.  Subsequently, 
however,  this  contract  was  varied  by  parol,  by 
an  arrangement  under  which  vendor  was  no 
longer  to  find  a  ship ;  but  one  was  chartered  by 
the  purchaser  and  sent  out  from  London  for  the 
purpose  of  taking  on  board  the  cargo,  and 
vendor,  as  a  precaution,  took  the  bill  of  lading 
in  the  following  form  :  "Shipped  by  him  (the 
vendor),  to  be  delivered  at  the  port  of  London 
unto  order,  or  to  assigns,"  and  vendor  indorsed 
it  in  blank,  and  delivered  it  to  the  purchaser  in 
exchange  for  the  accepted  bills  of  exchange.  It 
was  thereupon  argued  that  the  words  "free  on 
board"  indicated  that  the  transitus  was  at  an 
end  when  the  goods  were  on  board  the  pur- 
chaser's ship  ;  but  the  court  held  the  effect  of  the 
whole  transaction  to  be,  together  with  the  form 
in  which  the  bills  ot^f^^f^  pere  made  out,  that 
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Baltimore"  required  the  seller  to  place,  at 
its  own  expense,  the  goods  on  board  in  Bal- 
timore, the  buyer  was  required  to  pay  the 
freight  to  the  carrier,  and  the  goods  were 
then  at  his  risk.  This  contract  not  only 
uses  the  term  "f.  o.  b.  Baltimore,"  but  it 
says,  *'To  be  delivered  as  packed  during  sea- 
son of  1901.  F.  O.  B.  Baltimore."  In  the 
record  there  is  a  period  after  "1901,"  but 
the  expression  "to  be  delivered,"  etc.,  un- 
questionably refers  to  and  is  connected  with 
"f.  o.  b.  Baltimore,"  and  hence  shows  that 
the  delivery  was  intended  to  be  there.  Al- 
though the  sale  was  for  cash,  a  delivery 
made  unconditionally  and  without  fraud  or 
mistake  would  have  vested  the  title  to  the 


goods  in  the  appellee  {Foley  v.  Mcison,  6 
Md.  37 ) ,  and  hence  such  a  delivery  in  Balti- 
more would  have  had  that  effect,  and  a  de- 
livery elsewhere  would  not  have  been  in  ac- 
cordance with  the  contract.  It  seems  clear 
to  us  then  that,  by  the  terms  of  the  con- 
tract, the  payment  was  to  be  made  in  Bal- 
timore upon  delivery  of  the  tomatoes  on 
board  the  car;  and  the  appellee  having  re- 
fused, as  alleged  in  the  pleas,  to  make  such 
payment,  it  cannot  sustain  this  action,  with- 
out in  some  way  meeting  the  allegations  of 
the  pleas.  Any  other  construction  would  be 
placing  the  appellant  in  a  position  not  con- 
templated by  the  contract. 

It  was  conceded  by  the  appellee  that  a 


the  master  of  the  ship  chartered  by  purchaser 
was  a  person  interposed  between  the  vendor  and 
purchaser  in  such  a  way  that  the  transitua  was 
not  at  an  end  until  the  goods  reached  London, 
and  therefore  that  the  right  of  stoppage  in 
tran9iiu  existed  in  vendor  until  that  time. 
Berndston  v.  Strang,  L.  R.  4  Eq.  481,  36  L.  J. 
Ch.  N.  S.  879,  16  L.  T.  N.  S.  583,  15  Week. 
Bep.  1168. 

Where  upon  the  putting  of  goods  upon  a  ves- 
sel, f.  o.  b.  according  to  contract,  vendor's  agent, 
in  the  absence  of  the  master,  tendered  to  the 
mate  a  receipt  by  which  the  goods  were  ac- 
knowledged to  be  shipped  on  account  of  vendor, 
but  this  receipt  the  mate  kept  and  refused  to 
sign,  and  later  the  master  signed  bills  of  lading 
to  th^  order  of  vendees,  who,  before  the  delivery 
•of  the  goods  to  them,  became  insolvent,  it  was 
held  that,  under  the  circumstances,  the  traiMitua 
was  not  ended  upon  the  delivery  f.  o.  b.  the  ves- 
sel, as  the  master  ought  not  to  have  signed  the 
bill  of  lading  until  the  receipt  had  been  handed 
to  him  by  vendees  after  having  been  delivered  to 
them  by  vendor.  Ruck  v.  Hatfield,  5  Barn.  & 
Aid.  632,  24  Revised  Rep.  507. 

The  casft  of  Ex  parte  Rosevear  China  Clay  Co. 
U  R.  11  Ch.  Div.  565,  48  L.  J.  Bankr.  N.  8.  100, 
40  L.  T.  N.  S.  730,  27  Week.  Rep.  591,  4  Asp. 
Mar.  L.  Cas.  144,  goes  on  a  somewhat  different 
theory.  The  question  was  whether  vendors  had 
a  right  of  stoppage  in  tranaitu  as  to  china  clay 
which,  in  accordance  with  their  agreement,  they 
had  delivered  f.  o.  b.  a  vessel  hired  by  the  pur- 
chaser, and  no  bill  of  lading  had  been  signed, 
neither  had  the  purchaser  given  any  acceptance 
for  the  price  of  the  clay.  The  chief  Judge  held 
that  the  right  ceased  the  moment  the  clay  was 
put  on  board ;  that  there  was  no  tranaitua  ex- 
cept from  the  quarry  to  the  side  of  the  ship 
hired  by  the  buyer  for  the  very  purpose  of  car- 
rying the  clay,  and  that  delivery  "free  on  board" 
on:y  means  :  '*The  price  shall  be  that  which  we 
stipulate  for,  and  you  shall  not  have  to  pay  for 
the  wagons  or  carts  necessary  to  carry  the  clay 
Irom  the  place  where  it  is  dug ;  we  will  bear  all 
these  charges,  and  put  it  free  on  board  the  ship 
the  name  of  which  you  are  to  furnish."  On  ap- 
peal, however,  it  was  held  that  the  right  of 
stoppage  in  tranaitu  remained  as  long  as  the 
goods  were  in  the  hands  of  a  common  carrier, 
who  was  an  intermediate  between  vendors  and 
purchasers,  although  hired  by  the  latter ;  but 
vendor's  liability  was  declared  to  be  at  an  end 
upon  the  constructive  delivery  to  vendee  consti- 
tuted by  putting  the  goods  on  board  ship,  and 
that  the  property  in  the  goods  passed  to  vendee, 
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subject  to  the  vendor's  right  to  retake  them  be- 
fore they  actually  come  into  the  possession  of 
the  vendee,  if  the  latter  becomes  Insolvent  and 
the  goods  are  not  paid  for. 

Citing  E9  parte  Rosevear  China  Clay  Co.  X>. 
R.  11  Ch.  Div.  565,  48  L.  J.  Bankr.  N.  S.  100,  40 
L.  T.  N.  S.  730,  27  Week  Rep.  591,  4  Asp.  Mar. 
L.  Cas.  144,  and  Berndtson  v.  Strang,  L.  R.  4 
Bq.  481,  36  L.  J.  Ch.  N.  S.  879,  16  L.  T.  N.  S. 
583,  15  Week.  Rep.  1168  (aupra,  this  division), 
a  writer  in  1  Law  Quarterly  Rev.  397,  lays  down 
the  following  rule  :  "Where  goods  are  sold  'free 
on  board*  the  transit  is  not  at  an  end  when  the 
goods  have  been  shipped,  but  continues  until  the 
termination  of  the  voyage;  and  the  goods  may 
be  stopped  ut  any  time  before  such  termination, 
although  tCiw  Tsnilor  ^ay  not  have  known,  at 
the  time  of  the  sale,  for  what  port  they  were 
destined." 

The  only  relevant  American  decision  found  on 
the  point  Is  A.  J.  Neimeyer  Lumber  Co.  v.  Bur- 
lington &  M.  River  R.  Co.  ^4  Neb.  321,  40  L.  R. 
A.  534,  74  N.  W.  670.  The  contract  between 
the  parties  arose  as  follows :  Certain  lumber 
dealers,  not  being  able  to  fill  an  order,  author- 
ized dealers  in  Waldo,  Arkansas,  to  send  the 
lumber  ordered  by  their  customers  in  Omaha, 
Nebraska.  The  Arkansas  dealers  agreed  to  do 
so,  "price  f.  o.  b.  Omaha."  The  prevailing  opin- 
ion as  to  the  point  of  delivery  under  the  con- 
tract was  to  the  effect  that  it  took  place  upon 
the  delivery  to  the  carrier  at  Waldo,  Arkansas. 
It  was  conceded,  however,  that  the  payment  of 
freight  by  the  vendor  was  a  circumstance  which 
afforded  some,  although  not  conclusive,  evi- 
dence that  vendor  Intended  to  retain  the  jua 
diaponcndi  of  the  goods  shipped,  but  other  facts 
in  evidence,  such  as  the.  taking  of  a  bill  of  lad- 
ing to  the  vendee  as  consignee,  and  the  failure 
to  give  any  specific  directions  as  to  the  place  of 
delivery,  were  held  to  overthrow  this  presump- 
tion and  establish  the  intent  of  the  parties  in 
using  the  language,  "price  f.  o.  b.  Omaha,  Ne- 
braska," to  merely  inform  the  vendees  what 
the  lumber  would  cost  them  at  the  point  named, 
and  not  that  the  delivery  of  the  lumber  was  to 
take  place  there.  The  conclusion  reached  was 
concurred  in  by  another  Judge  on  the  ground 
that,  conceding  that  the  expression,  "price  f.  o. 
b.  Omaha,*'  might,  of  itself,  afford  a  presifmp- 
tion  that  the  delivery  was  to  be  made  at  Omaha, 
and  that  the  title  should  pass  there,  the  other 
evidential  facts  were  sufficient  to  ground  an  in- 
ference, the  question  being  one  of  fact,  that 
the  title  should  pass  at  the  place  of  shipment, 
and  that  vendor  therea^M^|  g^^efore,  had  &|^ 
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cash  sale  means  a  sale  for  cash  to  be  paid 
on  delivery  of  the  goods,  and  that  as  a  gen- 
eral rule  the  place  Of  delivery  is  the  place 
where  the  goods  are  being  manufactured; 
but  it  is  said  this  rule  is  not  invariable,  and 


may  be  affected  by  the  situation  of  the  par- 
ties, the  nliture  and  subject-matter  of  the 
contract,  and  other  collateral  circumstances 
which  show  a  different  intention,  to  which 
the  courts  give  effect>  and  that  there  is  a 


control  over  the  goods  sufQclent  to  give  him  any 
right  to  a  stoppage  in  transitu.  But  in  a  strong 
diesenting  opinion  it  is  said :  "The  initial  let- 
ters 'f.  o.  b.'  in  contracts  of  sale,  when  the 
property  is  to  be  transported,  mean  'free  on 
board*  the  cars  at  a  designated  place,  whether 
that  be  the  initial  point  of  shipment  or  place  of 
final  destination.  They  Imply  that  the  buyer 
shall  be  free  from  all  the  expenses  and  risks  at- 
tending the  delivery  of  the  property  at  the  point 
named  in  the  contract  for  such  purpose.  .  .  . 
It  is  obvious  that  the  true  construction  of  the 
contract  of  purchase  and  sale  Involved  In  the 
present  case  is  that  plaintllTs  agreement  was 
not  performed  until  the  delivery  of  the  lumber 
free  on  board  the  cars  in  Omaha,  and  that  the 
title  was  not  devested  until  the  shipment  ar- 
rived in  that  city. 

V.  Summary, 

The  initials  "f.  o.  b.*'  in  mercantile  contracts 
stand  for  the  expression  "free  on  board,"  and 
imply  that  the  vendor  must  bear  the  expense  of 
conveying  the  goods  to  or  upon  the  vehicle  of 
conveyance  specified,  or  to  the  point  named,  in- 
cluding, as  has  been  held  (II.)  all  port  and  har- 
bor charges,  canal  dues,  wharfage,  etc.,  at  the 
place  of  shipment,  as  well  as  the  expenses  of  an 
inspection  where  that  was  stipulated  to  be  had 
at  the  works  of  the  maker  who  had  agreed  to  de- 
liver the  goods  f.  o.  b.  at  the  point  of  shipment 
(Sllberman  v.  Clark,  96  N.  Y.  522 ;  II.).  If  the 
point  named  is  the  destination,  vendor  must  pay, 
also,  all  freight  charges. 

Unless  express  provision  Is  otherwise  made  in 
the  contract,  under  an  agreement  to  deliver  f.  o. 
b.  at  the  initial  point  of  shipment,  vendor  Is 
under  no  duty  to  provide  the  transportation  fa- 
cilities, nor  even  to  make  any  attempt  to  deliver 
until  cars  or  ships  are  provided  or  named,  by 
vendee,  unless  the  time  or  place  of  delivery  is 
within  the  option  of  vendor,  in  which  event  he 
must  give  notice  of  his  readiness  to  deliver,  or 
specify  the  place  where,  as  the  case  may  be, 
when  vendee  must  on  bis  part  provide  or  specify 
the  vehicles  of  conveyance  for  the  goods. 

Upon  vendor's  putting  the  goods  on  board, 
under  a  contract  to  deliver  f.  o.  b.  at  the  initial 
point  of  shipment,  consigned  to  the  vendee, 
without  qualification,  the  cases  are  practically 
uniform  that  the  title  thereupon  passes  from 
vendor  to  vendee,  so  as  to  place  in  the  latter 
the  risk  of  the  transportation.  If,  however,  the 
point  specified  for  delivery  f.  o.  b.  is  the  point  of 
destination,  vendor  retains  the  title  and  assumes 
the  risk  until  that  point  Is  reached. 

As  a  rule,  when  the  contract  is  for  delivery 
f.  o.  b.  at  the  Initial  point  of  shipment,  no  risk 
or  title  passes  until  the  goods  are  actually  on 
board.  An  exception  to  this  rule  is  Coleman  ▼. 
McDermot,  5  U.  C.  C.  P.  303  (IV.  a)  where 
the  goods  had  been  previously  stored  in  a  ware- 
hou^,  had  been  appropriated  to  the  vendees,  the 
price  pald«  and  delivery  order  accepted  by  them. 

If  vendor,  not  wishing  to  devest  himself  of 
his  title  to  and  control  over  the  goods,  takes  out 
the  bill  of  lading  consigned  to  himself,  or  order, 
or  assigns,  or  sends  it  attached  to  a  draft  upon 
vendee,  to  third  parties  at  the  point  of  destina- 
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tion  for  collection,  such  a  course  operates  to  pre- 
vent the  risk  of  the  transportation  from  passing 
to  vendee,  and  It  still  rests  in  vendor  along 
with  the  title  to  the  goods.  The  Intent  of  a 
vendor,  however,  in  thus  taking  out  bills  of  lad- 
ing is  not  conclusive,  but,  according  to  numer- 
ous decisions,  both  English  and  American,  mar 
be  rebutted  by  evidence  of  facts  showing  a  con- 
trary intent;  and  a  question  of  fact  for  the 
Jury  Is  then  presented,  to  tell  what  the  real  in- 
tention was.  In  Uobart  v.  Littlefield,  13  R.  I, 
341  (IV.  a),  notwithstanding  vendor  kept  the 
bill  of  lading  under  his  own  control,  it  was  held 
from  the  evidence  to  be  the  Intention  of  the 
parties  that,  upon  the  delivery  f.  o.  b.,  the  risk 
and  title  passed  to  vendee. 

No  definite  rule  can  be  laid  down  as  to  the 
time  and  place  of  inspection  and  payment  under 
a  contract  to  deliver  f.  o.  b.,  as  those  questions 
are  to  l>e  determined  in  reference  to  the  stipula- 
tions in  the  contract,  and  the  circumstances  of 
each  particular  case.  As  to  payment,  however, 
there  is  some  authority  for  saying  that.  In  the 
absence  of  any  agreement  respecting  the  time  of 
payment,  the  legal  presumption  Is,  that  the  ven- 
dor is  entitled,  in  a  cash  transaetioc,  to  ]&▼• 
ment  immediately  upon  the  delivery  on  hoard  th% 
cars. 

So,  also,  no  strict  rule  exists  in  regard  to  the 
right  of  stoppage  in  tranHiu  under  f.  o.  h.  con- 
tracts, as  this  right  depends  upon  whether  the 
title  to  the  goods  has  entirely  passed  from  ven- 
dor to  vendee  prior  to  the  desired  exercise  of 
the  right.  If  vendor  consigns  the  goods  to  yen- 
dee  upon  the  delivery  f.  o.  b.  this,  In  the  ab- 
sence of  stronger  evidence  to  the  contrary, 
will  be  deemed  sufilcient  to  pass  the  title 
to  vendee  at  that  time,  and  prohibit  any 
further  Interference  with  the  goods  by  vendor. 
But,  on  the  other  hand.  If  vendor  retains  the 
bill  of  lading  within  his  own  control,  or  does 
some  other  act  Indicative  of  an  intent  to  retain 
the  title,  it  has  been  held  that  be  has  the  right 
of  stoppage  under  the  proper  circumstances.  A 
somewhat  different  theory  is  presented  in  E» 
parte  Rosevear  China  Clay  Co.  L.  E.  11  Ch. 
Div.  565.  48  L.  J.  Bankr.  N.  S.  100,  40  L.  T.  N. 
S.  730,  27  Week.  Rep.  591.  4  Asp.  Mar.  L.  Gas. 
144  (IV.  e),  to  the  effect  that  the  right  of  stop- 
page in  transitu  remains  as  long  as  the  goods 
are  in  the  hands  of  a  common  carrier,  as  such 
carrier  is  an  intermediate  between  vendor  and 
vendee  until  vendee  actually  receives  the  goods. 
(See  also  Berndston  v.  Strang.  IV.  e.)  However, 
in  all  cases,  it  seems  to  be  a  question  of  the  in- 
tention of  the  parties  as  to  the  passing  of  the 
title  to  be  deduced  from  the  facts  in  the  case,  in- 
cluding the  language  of  the  contract,  the  man- 
ner of  delivery,  form  of  bill  of  lading,  etc. 

In  the  only  American  decision  found  on  this 
point  (A.  J.  Neimeyer  Luml)er  Co.  v.  Burling- 
ton &  M.  River  R.  Co.  54  Neb.  821.  40  L.  R.  A. 
534.  74  N.  W.  670,  IV.  e),  it  was  held,  after 
weighing  all  the  facts  in  the  case,  that,  under 
the  contract,  the  title  passed  upon  delivery  to 
the  common  carrier  at  the  point  of  shipment, 
and  that,  therefore,  vendor  thereafter  had  no 
control  over  the  goods  suIBcient  to  give  him  any 
riaht  to  a  stoppage  in  transitu^  -  M.  M«  M. 
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distinction  noted  in  the  authorities  hetween 
the  rules  governing  deliveries  in  sales  of 
specific  and  ascertained  chattels  and  those 
of  goods  not  in  existence,  but  to  be  manu- 
factured by  the  seller  to  correspond  with  the 
description  in  the  contract  of  sale.  It  is 
true  that  such  a  distinction  is  made  in  the 
absence  of  stipulations  in  the  contract  which 
govern  the  parties,  but  when  the  contract  it- 
self prescribes  the  terms,  and  those  terms 
are  free  from  doubt,  they  must  be  the  guide 
for  courts  in  passing  on  the  rights  of  the 
parties. 

Great  stress  was  placed  on  the  right  of  the 
appellee  to  inspect  the  goods  before  accept- 
ance. If  it  be  conceded  that  it  had  such 
right,  as  it  may  be,  the  further  question 
arises  as  to  where,  under  this  contract,  it 
could  be  exercised.  The  mere  fact  that  the 
buyer  has  the  right  to  inspect  goods  before 
acceptance  does  not  necessarily  mean  that 
the  inspection  is  to  be  made  at  the  residence 
or  place  of  business  of  the  buyer.  He  might 
inspect  at  the  seller's  place  of  business,  but, 
if  the  contract  provides  for  delivery  at  a 
particular  place,  he  must  accept  or  reject  at 
that  place,  unless  otherwise  provided  for  in 
the  contract.  In  shorjt,  a  contract  to  deliver 
at  one  place  cannot  be  said  to  mean  delivery 
at  another  place,  because  the  buyer  lives 
there  and  has  the  right  to  inspect  the 
goods,  and  there  is  no  such  uncertainty 
as  to  the  place  of  delivery  in  this  con- 
tract as  would  justify  the  court  in  hold- 
ing that  it  was  at  New  Orleans,  because  the 
appellee  had  its  place  of  business  there.  An 
inspection  of  canned  goods  at  any  place 
away  from  the  canning  establishment  must 
be  attended  with  some  difficulties.  Every 
can  that  is  opened  is  doubtless  injured  for 
the  ordinary  purposes  of  trade;  for  unless 
it  is  speedily  sold  the  fruit  or  vegetables 
must  soon  become  worthless.  There  is  noth- 
ing in  the  record  to  show  what  the  custom 
is  as  to  inspection,  and  the  parties  made  no 
special  provision  in  the  contract  for  it,  but 
it  is  manifest  that  there  could  not  be  an  in- 
spection of  every  can  in  700  cases  at  the 
place  to  which  they  were  to  be  shipped.  But 
whatever  inspection  was  to  be  made  could 
be  done  as  well  at  the  place  from  which 
the  goods  were  shipped  as  at  the  point  of 
destination,  and  it  is  mainly  a  question  of 
convenience  to  the  respective  parties  as  to 
where  it  shall  be  made.  If  they  determine 
that  by  their  contract  it  must  control,  and 
if  it  is  silent  as  to  inspection,  but  is  as 
clear  as  this  is  as  to  delivery,  any  inspection 
that  is  desired  before  payment  must  be  made 
before  or  at  the  time  of  delivery,  when  the 
terms  are  cash. 

It  was  said  on  behalf  of  the  appellee  that 
the  usual  method  of  collecting  the  purchase 
money  for  such  goods  is  for  the  vendor  to 
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draw  on  the  vendee,  and  not  deliver  the  bill 
of  lading  until  the  draft  is  paid;  but  a  suffi- 
cient answer  to  that  is  that  it  was  not  the 
method  adopted  in  this  contract.  The  stand- 
ing of  these  parties  is  not  known  to  us,  and 
we  do  not  mean  to  reflect  upon  either  of 
them;  but,  if  a  vendor  wants  to  relieve  him- 
self of  all  risk  of  loss  or  unfair  dealing  by 
a  vendee  residing  at  a  distance,  he  has  the 
undoubted  right  to  require  payment  at  the 
place  where  the  goods  are  to  be  shipped 
from,  and  not  subject  himself  to  the  risk  of 
loss  or  inconvenience  by  the  vendee  declin- 
ing to  accept  the  goods  at  the  place  of  des- 
tination ;  and  when  the  contract  provides  for 
that,  as  we  think  this  does,  the  contracting 
parties  are  bound  by  it. 

So,  without  deeming  it  necessary  to  fur- 
ther prolong  this  opinion  by  considering 
such  warranties  as  may  be  implied  in  sales 
of  this  kind,  or  other  matters  affecting  the 
rights  of  the  respective  parties,  we  are  of 
the  opinion  that  the  court  below  erred  in 
sustaining  the  demurrer  to  these  pleas,  and 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial 
awarded,  the  costs  to  be  paid  by  the  appel- 
lee. 


BOARD  OF  SUPERVISORS  OF  ELEC- 
TIONS    FOR     WICOMICO      COUNTY, 

V. 

Ueorge  W.  TODD  et  dL 

(97  Md.  247.) 

Tine  lefflalatnre  cannot  Impose  npon  a 
court  the  duty  of  receiving  and  acting  on  pe- 
titions for  the  submission  to  the  voters  of  the 
question  whether  or  not^  Intoxicating  liquors 
shall  be  sold,  under  a  Constitution  separating 
the  departments  of  government. 

(April  15,  1003.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Wicomico  County 
granting  a  writ  of  mandamus  to  compel  the 
holding  of  an  election  upon  the  question 
wliether  or  not  licenses  should  be  granted 
for  the  sale  of  intoxicating  liquors.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  JosepH  N.  Ulman  and  Alonxo 
L.  Miles,  with  Messrs,  Samuel  J.  Har- 
man,  Samuel  R.  Douglass,  and  Miles 
A  Stanford,  for  appellant. 


Note. — For  a  case  in  this  series  holding  to  the 
contrary  to  the  one  above,  that  imposing  upon 
a  court  the  duty  of  determining  when  a  local-op- 
tion election  shall  be  held  is  not  unconstitu- 
tional, see  State  €9  rel.  Paul  ▼•  Circuit^Jud 
L.  B.  A.  80.  •      Di-gitrzed  by ' 
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Messrs.  Elmer  H.  Walton  and  John  H. 
Handy,  for  appellees: 

The  duties  imposed  are  judicial  in  their 
nature,  and  the  law,  therefore,  is  not  un- 
constitutional. 

McCrea  v.  Roberts,  89  Md.  238,  44  L.  R. 
A.  485,  43  Atl.  39;  Devin  v.  Belt,  70  Md. 
352,  17  Atl.  376;  Wailes  v.  Smith,  76  Md. 
469,   25   Atl.  922. 

Although  the  court  could  not  be  legally 
compelled  to  perform  duties  imposed  on  it 
by  the  legislature,  if  it  does  perform  them 
its  action  is  valid  and  binding,  under  §  20, 
art.  4,  of  the  Constitution. 

State  V.  Chase,  5  Harr.  &  J.  304;  Oolds- 
borough  v.  Lloifd,  86  Md.  378,  38  Atl.  773. 

Jones,  J.,  delivered  the  opinion  of  the 
court : 

The  act  of  assembly  of  1896  (p.  314,  chap. 
195),  a  public  local  law  of  Wicomico  coun- 
ty, enacted  in  its  1st  section  "that  whenever 
«uch  of  the  registered  qualified  voters  of  Wi- 
comico county,  or  of  any  election  district, 
city,  or  town  thereof,  as  constitute  one  half 
of  all  the  votes  cast  for  all  the  candidates 
for  governor  at  the  last  election  in  said 
county,  or  in  any  election  district,  city,  or 
town  thereof,  shall  petition  the  circuit 
court  for  said  county  for  the  submission, 
at  the  next  regular  congressional  election 
held  in  said  county  of  the  question  of  grant- 
ing or  not  granting  any  license  for  the  sale 
of  intoxicating  liquors  for  beverages  therein, 
the  said  circuit  court  shall,  within  ten  days 
after  the  receipt  of  said  petition,  issue  an 
order  for  an  election  on  this  question  to  the 
sheriff  of  the  county,  whose  duty  it  shall  be 
to  give  the  same  notice  and  perform  all  oth- 
er acts  required  of  him  for  the  holding  of 
elections  under  th«  election  law  of  this 
state,  and  subject  to  like  penalties  in  case 
of  his  default  in  his  performance  of  said  du- 
ties." The  2d  section  enacts  "that  such 
elections  shall  be  held  and  conducted  under 
the  provisions  of  the  election  laws  appli- 
cable to  the  said  county."  The  3d  section 
provides  that  after  an  election  so  held  there 
shall  be  no  other  such  election  within  four 
years.  The  4th  section  provides  how  the 
question  thus  to  be  submitted  to  vote  shall 
be  indicated  on  the  ballots,  how  the  prefer- 
ence of  the  voters  upon  the  question  is  to  be 
made  to  appear  and  be  ascertained,  how  the 
ballots  are  to  be  counted  and  canvassed  in 
respect  t6  this  question,  how  the  result  of 
the  voting  is  to  be  certified,  and  how  notice 
is  to  be  given  of  the  result  in  case  it  shall 
"appear  ttat  the  majority  of  the  votes  cast 
is  against  the  sale  of  intoxicating  liquors 
for  beverages."  The  succeeding  sections  of 
the  law  in  question  are  provisions  for  carry- ' 
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ing  into  effect  the  prohibition  of  the  sale  of 
intoxicating  liquors  for  beverages  in  tlie 
county,  election  district,  city,  or  town  as  the 
case  may  be.  according  to  the  submission 
made  in  respect  to  locality,  when  it  appeari 
that  a  majority  of  the  votes  cast  upon  "the 
question  of  granting  or  not  granting  any  li- 
cense for  the  sale  of  intoxicating  liquors." 
etc.,  is  against  the  granting  of  such  license. 
This  case  arises  under  this  law,  and  orig- 
inated in  a  petition  for  the  writ  of  man- 
damus filed  in  the  court  below  on  the  24th 
day  of  October,  1902,  by  the  appellees, 
George  W.  Todd  and  William  A.  Crew, 
against  the  appellants,  in  which  it  is  al- 
leged that  the  petitioners,  "together  with 
four  hundred  and  forty  (440)  other  voters 
and  residents"  of  the  ninth  election  district 
of  Wicomico  county,  on  the  18th  day  of  Oc- 
tober, 1902,  presented  to  the  circuit  court 
for  that  county  a  petition  verified  by  affi- 
davit praying  the  court  "to  submit  to  the 
voters  of  said  district  the  question  of  grant- 
ing or  not  granting  any  license  for  the  sale 
of  intoxicating  liquors  for  beverages  there- 
in ...  in  pursuance  of  the  provisions 
contained  in  §  1,  chapter  195,  p.  314,  of  tbe 
Acts  of  Assembly  of  Maryland  of  1896;'' 
that  upon  "the  hearing  of  said  petition  and 
the  motion  of  the  objectors  thereto^  the  said 
court  passed  the  following  order: "No  suffi- 
cient cause  to  the  contrary  having  been 
shown,  it  is,  this  23d  day  of  October,  1902. 
ordered  by  the  circuit  court  for  Wicomico 
county,  Maryland,  that,  in  pursuance  of  {  1, 
chapter  195,  p.  314,  of  the  Acts  of  1896,  the 
sheriff  of  Wicomico  county,  Maryland,  shall 
submit  to  the  voters  of  the  ninth  election 
district  of  Wicomico  county  the  question  of 
granting  or  not  granting  licenses  for  the  sale 
of  intoxicating  liquors  for  beverages  in  said 
district,  and  the  clerk  is  hereby  directed  to 
serve  a  copy  of  this  order  on  the  said  sheriff 
of  Wicomico  county  immediately;"  that  in 
pursuance  of  said  order  the  sheriff  on  the 
24th  day  of  October,  1902,  notified  the  coun- 
ty commissioners  of  said  county  and  on 
said  day  the  county  commissioners  no- 
tified the  supervisors  of  election  of  said 
county,  but  said  supervisors  refused  **to 
advertise  the  question,"  and  were  "preparing 
the  ofBcial  ballots  to  be  used  in  said  district 
without  any  provision  for  the  submission 
of  the  aforesaid  question  to  the  voters."  It 
is  then  prayed  that  the  writ  be  issued  "di- 
rected to  the  said  supervisors  of  election  of 
Wicomico  county,"  who  are  the  appellants 
here,  "commanding  them  to  advertise  said 
question,  and  to  prepare  the  official  ballotis 
to  be  used  in  the  ninth  distiict^LWicomico 
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county  •  •  •  at  the  election  to  be  held 
on  November  4,  1902,  in  accordance  with  the 
provisions  of  §  4  of  said  chapter  195,  p.  315, 
of  the  Acts  of  1896.**  Upon  this  petition 
the  court  below  passed  an  order  that  cause 
be  shown  immediately  by  the  appellants  why 
the  writ  of  mandamus  should  not  issue.  On 
the  same  day  that  this  order  was  passed  the 
appellants  filed  their  answer,  in  which  they 
admitted  the  allegations  of  fact  in  the  peti- 
tion, and  rested  their  refusal  to  advertise 
the  question  of  granting  or  not  granting  li- 
censes for  the  sale  of  liquor,  and  to  place 
such  question  upon  the  ballots  at  the  ap- 
proaching election,  as  set  out  and  stated  in 
the  petition  upon  the  ground  that  the  act  of 
1896,  p.  314,  chap.  195,  is  unconstftutional 
and  void;  that,  if  not  unconstitutional,  it  is 
in  conflict  with  the  provisions  of  chapter 
202,  p.  327,  of  the  act  of  1896,  from  which 
the  appellants,  as  supervisors  of  elections, 
derive  all  of  their  powers  and  authority 
over  elections  in  said  county;  and  that  by  § 
47,  p.  355,  of  the  said  chapter  202  of  the  act 
of  1896  "all  questions  of  local  concern  which 
are  to  be  submitted  for  approval  to  the  vote 
of  the  people"  of  a  county  must  be  certified 
to  the  boaVd  of  supervisors  of  elections  by 
the  county  commissioners  of  the  county  not 
less  than  thirty  days  before  the  election  at 
which  such  question  is  to  be  submitted;  and 
that  the  question  of  granting  or  not  grant- 
ing any  license  for  the  sale  of  intoxicating 
liquors  in  the  ninth  election  district  of 
Wicomico  county  had  not  been  so  certified 
thirty  days  before  the  election  as  a  question 
to  be  submitted  for  approval.  The  appellees 
demurred  to  the  answer,  and  upon  hearing 
the  court  on  the  same  day  the  answer  was 
filed,  October  24,  1902,  ordered  the  writ  of 
mandamus  to  issue  as  prayed.  From  such 
order  this  appeal  was  taken. 

In  the  view  we  take  of  this  case,  the 
ground  of  defense  first  set  up  in  the  answer 
of  the  appellants  against  the  application  for 
mandamus  is  suflicient  to  dispose  of  the  case 
upon  this  appeal,  and  it  will  be  unnecessary 
to  consider  any  other.  We  think  it  advisa- 
ble to  dispose  of  it  upon  this  ground  because 
future  litigation  under  the  law  in  question 
will  thus  be  avoided.  The  legislature  has 
aeen  fit  to  prescribe  as  a  condition  for  the 
law  (chap.  195,  p.  314,  of  the  act  of  1896) 
being  called  into  existence  and  put  into  op- 
erative effect  that  an  application  shall  be 
made  to  the  circuit  court  for  Wicomico 
•county  for  a  submission  of  the  question  of 
the  adoption  of  the  law  to  the  voters  of  the 
county  or  of  a  town  or  election  district  of 
the  county,  as  the  case  may  be;  that  the 
fiaid  court  shall  order  the  submission  of  such 
62  L.  R.  A. 


question  to  a  vote  upon  conditions  pre- 
scribed; and  that,  upon  the  vote  being  had, 
a  majority  of  the  votes  of  the  locality  to  be 
affected  according  to  the  submission  shall 
appear  to  be  in  favor  of  putting  the  law 
into  operation.  The  existence  of  the  law 
with  operative  eff'ect  is  made  to  depend  upon 
the  observance  of  these  prescribed  proceed- 
ings, the  initial  step  in  which  is  the  appli- 
cation to  and  the  order  from  the  circuit 
court  for  the  submission  of  the  question 
whether  the  law  shall  be  put  into  effect  to 
the  voters  within  the  territorial  limits  to  be 
affected.  The  question  raised  is  as  to  the 
validity  of  this  legislation.  The  inquiry  as 
to  this  is  whether  it  is  within  the  constitu- 
tional power  of  the  legislature  to  impose  up- 
on the  judiciary,  or  invest  them  with  a 
function  of  this  character,  and  whether  the 
judiciary,  in  the  attempt  to  discharge  such  a 
function,  are  not  acting  without  constitu- 
tional warrant.  In  making  this  inquiry  we 
are  not  dealing  with  any  question  of  ex- 
pediency or  policy;  nor  can  we  have  regard 
to  the  question  whether,  in  the  particular 
instance,  the  legislature  has  prescribed  a 
course  of  proceeding  best  adapted  to  the  ac- 
complishment of  a  laudable  object.  The 
public  policy  involved  in  the  inquiry  is  de- 
termined and  fixed  in  our  Bill  of  Rights  and 
the  Constitution, — ^the  fundamental  law, — 
and  we  are  limited  to  the  question  of  con- 
stitutional power.  As  was  said  in  the  case 
of  Thomas  v.  Otcena,  4  Md.,  at  page  225: 
"Under  our  system  of  government  its  pow- 
ers are  wisely  distributed  to  different  de- 
partments. Each  and  all  are  subordinate  to 
the  Constitution,  which  creates  and  defines 
their  limits.  Whatever  it  commands  is  the 
supreme  and  uncontrollable  law  of  the  land." 
This  distribution  of  the  powers  of  our  state 
government  was  declared  in  our  original 
Bill  of  Rights  accompanying  the  Constitu- 
tion of  1776  in  this  language:  "That  the 
legislative,  executive,  and  judicial  powers  of 
government  ought  to  be  forever  separate  and 
distinct  from  each  other.*'  Article  6,  Bill 
of  Rights  1776.  There  are  a  number  of  de- 
cisions of  this  court  having  reference  to  this 
article  of  the  Bill  of  Rights  sanctioning  its 
wisdom,  and  enforcing  practically  the  prin- 
ciple involved  in  the  declaration.  Only  those 
which  may  have  more  immediate  reference 
to  the  case  at  bar  need  be  referred  to.  Among 
those  which  arose  under  the  Constitution  of 
1776  is  that  of  the  State  v.  Chase ,  5  Harr. 
&  J.  297,  in  which  Judge  Buchanan  in  the 
course  of  his  opinion  says:  "New  judicial 
duties  may  often  be  unnecessarily  imposed, 
and  services  not  of  a  judicial  nature  may 
sometimes  be  required.    In  the  latter  case  #[^ 
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judge  is  under  no  legal  obligation  to  per- 
form them," — ^which  was  to  say  that  the 
opinion  of  the  court  was  that  duties  "not  of 
a  judicial  nature^'  could  not  legally  and  con- 
stitutionally be  imposed  upon  the  courts  or 
the  judges.  In  the  subsequent  Constitutions 
adopted  in  this  state  in  1851,  1864,  and  1867 
the  declaration  which  has  been  quoted  from 
the  Bill  of  Rights  of  1776  has  been  incor- 
porated, and  emphasized  by  adding  thereto 
this  language  of  exclusion :  "And  no  person 
exercising  the  functions  of  one  of  said  de- 
partments shall  assume  or  discharge  the  du- 
ties of  any  other."  Article  6,  Bill  of  Rights, 
Const.  1851 ;  article  8  in  each  of  the  Consti- 
tutions of  1864  and  1867.  And  in  each  of 
these  subsequent  Constitutions  there  is  this 
further  declaration:  "No  judge  shall  hold 
any  other  office,  civil  or  military,  or  political 
trust  or  employment  of  any  kind  whatsoever, 
under  the  Constitution  or  laws  of  this  state, 
or  of  the  United  States,  or  any  of  them." 
Article  30,  Bill  of  Rights  1851 ;  article  33  in 
each  of  the  Constitutions  of  1864  and  1867. 
The  force  of  the  opinion  of  the  court,  speak- 
ing through  Judge  Buchanan,  in  case  of 
State  y.  Chase,  5  Harr.  &  J.  297,  is  enhanced, 
therefore,  not  only  by  the  subsequent  more 
emphatic  declarations  of  the  fundamental 
law  in  reference  to  the  separation  of  the  pow- 
ers of  government,  but  by  the  express  inhibi- 
tion against  the  exercise  by  a  judge  of  any 
other  "political  trust  or  employment  whatso- 
ever." It  would  seem  thus  to  be  made  evi- 
dent in  our  fundamental  law  that  the  policy 
and  intent  of  that  law  is  that  the  courts  and 
judges  provided  for  in  our  system  shall  not 
only  not  be  required,  but  shall  not  be  per- 
mitted, to  exercise  any  power,  or  to  perform 
any  trust,  or  to  assume  any  duty  not  pertain- 
ing to,  or  connected  with,  the  administering 
of  the  judicial  function;  and  that  the  exer- 
cise of  any  power  or  trust  or  the  assumption 
of  any  public  duty  other  than  such  as  per- 
tain to  the  exercise  of  the  judicial  function  is 
not  only  without  constitutional  warrant,  but 
against  the  constitutional  mandate  in  respect 
to  the  powers  they  are  to  exercise  and  the 
character  of  duties  they  are  to  discharge.  In 
accord  with  this  are  recent  decisions  of  this 
court.  In  the  case  of  Rohey  v.  Prince 
George's  County,  92  Md.  150,  48  Atl.  48,  a 
statute  which  required  the  judges  of  the  cir- 
cuit court  to  approve  the  accounts  of  certain 
county  officers  before  payment  of  the  same 
by  the  county  commissioners  was  held  uncon- 
stitutional as  to  this  requirement  because  it 
imposed  on  the  judges  a  nonjudicial  duty 
For  the  same  reason,  in  the  case  of  Beasley 
v.  Ridout,  94  Md.  641,  52  Atl.  61,  a  statute 
that  imposed  upon  the  judges  of  the  circuit 
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court  the  duty  of  appointing  members  of  a 
board  of  visitors  for  the  county  jail  of  Anne 
Arundel  county  was  pronounced  unconstitu- 
tional, llierefore,  to  test  the  constitution- 
ality of  the  law  here  in  question  in  respect  to 
the  duty  assigned  by  it  to  the  circuit  court, 
we  have  only  to  inquire  whether  the  duty  so 
assigned  to  the  court  is  a  judicial  duty.  It 
is  quite  unnecessary  to  undertake  to  define 
here  the  essential  qualities  of  a  judicial  act, 
or  to  prescribe  the  precise  limits  to  be  ob- 
served by  the  legislative  branch  of  the  gov- 
ernment in  assigning  duties  to  the  judiciary. 
Such  attempt  could,  in  its  results,  only  be 
misleading  and  confusing.  It  would  not  be 
practicable  to  lay  down  a  rule  for  all  cases, 
and  it  would  be  inappropriate  that  the  courts 
should  undertake  to  do  this.  It  is  only  nec- 
essary in  this  case  to  say  that  counting  the 
names  upon  a  petition,  ascertaining  whether 
the  names  appended  thereto  are  those  of 
voters  at  the  last  election  for  governor,  and 
ordering  an  election  is  not  a  judicial  func- 
tion is  a  proposition  that  would  seem  to  be 
too  plain  to  need  argument  to  enforce  it. 
The  order  which,  by  the  statute  here  under 
consideration,  the  court  is  required  to  pass 
is  not  to  be  the  result  of  any  jfidicial  in- 
quiry. It  is  not  to  be  passed  in  the  course 
of,  or  in  connection  with,  any  judicial  pro- 
ceeding. It  is  not  to  be  made  as  prepara- 
tory or  preliminary  to  the  bring^g  of  any 
matter  within  the  judicial  cognizance,  nor  as 
a  means  necessary  or  appropriate  to  aid  in 
any  way  the  efficient  and  appropriate  exer- 
cise of  the  judicial  function.  In  short,  there 
is  no  view  in  which  the  duty  to  pass  the  or- 
der required  by  the  statute  presents  itself  as 
a  judicial  act.  In  assuming  the  duty  to  pa» 
the  order  in  question,  therefore,  the  court  as- 
sumes a  political  trust  or  duty  distinct  from 
its  constitutional  duty  as  a  court.  Again, 
if  the  court  can  be  required  to  take  one  step 
in  proceeding  to  hold  an  election  for  the  ob- 
ject indicated  in  the  statute  in  question,  or 
for  such  other  purpose  as  the  legislature, 
within  its  powers,  may  see  fit  to  order  an 
election,  why  may  not  all  the  duties  in  con- 
nection with  the  holding  of  such  election  be 
devolved  upon  the  courts?  Why  may  they 
not  be  required  to  name  time  and  place  of 
holding  such  election,  appoint  the  judges  and 
clerks  of  election,  canvass  the  votes,  and  de- 
clare and  certify  results  T  The  initial  step 
in  holding  such  elections  would  be  no  more 
judicial  in  its  character  than  all  the  other 
necessary  proceedings  therein.  It  is  not  rea- 
sonable to  impute  to  the  fundamental  law.  in 
view  of  the  declarations  therein  heretofore 
noticed,  an  intention  to  make  the  courts  sub- 
ject to  have  devolved  upon-  them  dpties  so 
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distinct  from  those  pertaining  to  the  exer- 
cise of  the  judicial  function,  and  which  could 
be  imposed  to  such  an  extent  as  to  seriously 
interfere  with  the  efficient  discharge  of  the 
duties  of  the  judicial  office.  This  being  so,  the 
provision  of  the  act  of  1896  (p.  314,  chap. 
195)  which  requires  of  the  circuit  court  for 
Wicomico  county  the  duty  of  ordering  elec- 
tions as  therein  prescribed  is  repugnant  to 
the  Constitution  and  Bill  of  Rights,  and 
therefore  void.  As  these  elections,  by  the 
terms  of  the  act,  must  depend  upon  the  or- 
ders from  the  circuit  court,  the  act  must  fail. 
No  reference  has  been  made  to  authorities 
or  precedents  in  other  states,  among  which 
there  is  more  or  less  conflict  as  to  the  ques- 


tions herein  considered.  It  is  sufficient 
that  the  views  expressed  and  the  conclusions 
reached  seem  to  be  the  logical  and  inevitable 
consequence  of  the  principles  embodied  in  our 
organic  law  and  of  our  decisions  expounding 
them.  As  authorities,  however,  maintaining 
similar  views  in  analogous  cases,  we  may  re- 
fer to  Dickey  v.  Hurlhurt,  5  Cal.  343,  and 
Case  of  Election  Super,  114  Mass.  249,  19 
Am.  Rep.  341.  As  a  result  of  our  views,  we 
must  reverse  the  order  of  the  circuit  court 
for  Wicomico  county  from  which  the  appeal 
in  this  case  was  taken. 

Order  reversed,  with  costs  to  the  appel- 
lants. 
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Dana  E.  WILDE 

17. 

Dennis  J.  MAHANEY. 

Natick  Five  Cents  Savings  Bank,  Trustee. 

John  J.  Scott>  Claimant. 

(183  Mass.  455.) 

1.  An  aaalfirnee  of  tbe  principal  debtor 
ntay  appear  In  a  proceeding  to  reach  a. 
fnnd  by  trustee  process,  and  raise  the  objec- 
tion that  the  fund  is  not  subject  to  such 
process. 

2.  A  claim  for  nnlianidated  damaflreH 
ariainfiT  out  of  contract  ia  not  tlie  anb- 
Ject  of  trnatee  proceaa,  although  a  ver- 
dict has  been  rendered  for  it  in  favor  of  the 
principal  debtor  against  the  trustee,  In  which 
Judgment  has  not  been  entered  under  a  stat- 
ute authorizing  process  only  when  the  trustee 
has  in  his  possession  "goods,  effects,  or  cred- 
its'* of  the  principal  debtor,  and  contemplat- 
ing that  the  whole  matter  shall  be  disposed 
of  on  the  answer  of  the  trustee. 

d.  IVbere  no  fond  la  beld  under  tbe 
vrrit  in  a  proceeding  to  reach  a  fund  by  trus- 
tee process,  the  trustee  cannot  be  directed  to 
make  any  payment  to  one  claiming  as  as- 
signee of  the  principal  debtor. 

(May  25,  1003.) 

EXCEPTIONS  by  claimant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
in  a  proceeding  to  reach  a  fund  in  the  hands 


Note. — As  to  garnishment    of    unliquidated 
claims,  see  also,  in  this  series,  Waples-Platter 
Orocer  Co.  v.  Teras  &  P.  B.  Co.  59  L.  B.  A.  353, 
and  note. 
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of  a  trustee  in  satisfaction  of  a  demand 
against  the  principal  defendant,  which  was 
claimed  under  an  assignment  from  the  prin- 
cipal defendant.     Sustained, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  Jobn  J.  Soott,  in  propria  persona  : 

The  statute  under  which  the  plaintiff  seeks 
to  hold  the  funds  provides  that,  where  a  per- 
son has  credits  of  the  defendant  intrusted  or 
deposited  in  his  hands  or  possession,  such 
credits  may  be  attached  and  held  to  respond 
to  the  final  judgment  in  the  suit,  in  like  man- 
ner as  goods  or  estate  attached  by  the  ordi- 
nary process. 

Mass.  Pub.  Stat.  chap.  183,  §  21,  Rev. 
Laws,  chap.  189,  §  19. 

The  term  "credit"  is  used  as  the  correlative 
of  debt. 

Drake,  Attachm.  7th  ed.  S  544. 

Debt  is  a  sum  of  money  due  by  certain  and 
express  agreement. 

3  Bl.  Com.  154. 

The  distinguishing  and  necessary  feature 
of  a  debt  is  that  a  fixed  and  specific  quantity 
is  owing. 

1  Bouvier,  Law  Diet.  15th  ed.  485. 

The  fact  that  a  verdict  may  have  been  ren- 
dered in  an  action  of  tort,  or  for  other  un- 
liquidated damages,  will  not  render  the  same 
susceptible  of  being  attached  by  trustee 
process. 

Thayer  v.  Southwickf  8  Gray,  229. 

Unliquidated  damages  are  not  debt  which 
may  be  reached  by  trustee  process. 

Bennett  v.  Sweet,  171  Mass.  600,  51  N.  E. 
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183;  Capes  v.  Burgesa,  135  111.  61,  25  N.  E. 
1000  J  Stanly  v.  Ogden,  2  Root,  259;  Sel- 
heimer  v.  Elder,  98  Pa.  154;  2  Wade,  At- 
tachm.  §  447 ;  Drake,  Attachm.  7th  ed.  §  548 ; 
Day  V.  Bennett,  18  N,  J.  L.  287;  Duncan  v. 
Lyon,  3  Joluis.  Gh.  351,  8  Am.  Dec.  513. 

Debt  means  liquidated  damages  arising  out 
of  a  ccHitract. 

Jeffery  v.  Wooley,  10  N.  J.  L.  123;  Hoover 
V.  Hathaway,  9  Mackey,  591 ;  Clark  v.  Wil- 
son, 3  Wash.  C.  C-  560,  Fed.  Gas.  No.  2,841 ; 
Huffg  V.  Booth,  24  N.  C.  (2  Ired.  L.)  282; 
Bucklin  v.  Powell,  60  N.  H.  119. 

Glaims  of  lessees  for  breach  of  covenant 
for  quiet  enjoyment  are  not  debts. 

Eastman  v.  Thayer,  60  N.  H.  575;  FiUe- 
brown  v.  Hoar,  124  Mass.  580;  Brown  v. 
Holyoke  Water  Power  Co.  152  Mass.  463,  25 
N.  E.  966;  Sherman  v.  Williams,  113  Mass. 
481,  18  Am.  Rep.  522;  Dexter  v.  Manley,  4 
Gush.  14. 

Mr.  William  Reed  Biselow,  for  plain- 
tiff: 

The  claimant  has  no  standing  to  contend 
that  nothing  is  due  from  the  trustee  to  the 
defendant. 

Clark  V.  Gardner,  123  Mass.  358;  Butler  v. 
Butler,  162  Mass.  524,  39  N.  E.  182. 

llie  claimant  has  no  lien  by  statute  before 
final  judgment  and  execution. 

Simmons  v.  Almy,  103  Mass.  33;  Mass. 
Rev.  Laws,  chap.  165,  §  48;  Mass.  Pub.  Stat, 
chap.  159,  §  42. 

Glaims  for  property  and  for  torts  done  to 
property  are  assignable. 

Rice  V.  Stone,  1  Allen,  566. 

Defendant's  damages  against  the  bank  had 
been  liquidated  by  the  verdict,  and  there  is 
no  reason  why  the  bank  should  not  be 
charged  as  trustee. 

AldHch  V.  E.  W.  Blatchford  d  Co.  175 
Mass.  369,  56  N.  E.  700. 

Lorins,  J.,  delivered  the  opinion  of  the 
court : 

This  case  was  begim  in  the  first  district 
court  of  Southern  Middlesex  by  a  writ  of 
trustee  process.  The  trustee  filed  an  answer 
setting  forth  that,  before  the  service  of  the 
trustee  writ,  the  principal  defendant  recov- 
ered a  verdict  against  it  in  the  sum  of  $161, 
and  it  recovered  a  verdict  against  the  princi- 
pal defendant  of  $24,  and  that  judgments 
had  not  been  rendered  on  either  verdict.  The 
claimant  appeared  in  that  court,  and  filed  a 
claim,  in  which  he  set  forth,  in  effect,  that 
the  verdict  against  the  trustee  was  made  in 
an  action  to  enforce  a  cause  of  action  not  the 
subject  of  trustee  process,  and  that  by  an  as- 
signment made  six  days  after  the  trustee 
writ  was  served  an  assignment  was  made  to 
him  of  the  chose  in  action  in  which  the  ver- , 
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diet  was  rendered.  The  district  court  made 
an  order  discharging  the  trustee,  and  the 
plaintiff  appealed  to  the  superior  court.  In 
the  superior  court  the  records  of  the  two  ac- 
tions in  which  the  verdicts  were  rendered, 
referred  to  in  the  trustee's  answers,  were 
filed  by  agreement  of  the  plaintiff  and  trus- 
tee, and  made  part  of  the  record. 

The  claimant  asked  the  presiding  judge  to 
rule  that  "(1)  upon  all  the  evidence  in  this 
case  trustee  process  does  not  lie;  (2)  upon 
all  the  evidence  in  this  case  the  trustee 
should  be  discharged;  (3)  upon  all  the  evi- 
dence in  this  case  there  should  be  a  finding 
in  favor  of  the  claimant,  and  for  his  costs.'* 
The  judge  refused  these  rulings,  and  ordered 
the  trustee  to  be  charged.  The  case  is  here 
on  exceptions  taken  by  the  claimant  to  the 
refusal  to  give  the  three  rulings  requested. 

The  plaintiff's  first  contention  is  that  it  is 
of  no  consequence  whether  the  ruling  made 
below  is  right  or  wrong,  for  tliat  is  a 
question  on  which  the  claimant  has  no  right 
to  be  heard.  In  support  of  that  contention 
he  relies  on  Clark  v.  Gardner,  123  Mass.  358, 
approved  in  the  subsequent  cases  of  Moors 
V.  Goddard,  147  Mass.  287,  290,  17  X.  E.  532, 
and  Butler  v.  Butler,  162  Mass.  524,  39  N. 
E.  182.  On  looking  at  the  original  papers 
it  appears  that  the  case  which  it  was  held 
in  Clark  v.  Gardner,  the  claimant  had 
no  right  to  go  into  was  this:  The  claim- 
ant was  the  assignee  of  future  earnings 
of  the  principal  defendant  under  an  a'ssioi- 
ment  duly  recorded.  He  was  allowed  by  ^e 
superior  court  to  show  that  the  sum  ^e 
when  the  trustee  writ  was  served  on  iDe 
trustee,  if  anything  was  then  due,  was  due 
under  an  entire  contract,  which  had  not 
been  performed,  and  was,  therefore,  not  a 
sum  due  absolutely  and  without  any  con- 
tingency within  what  is  now  Rev.  Laws, 
chap.  189,  §  23.  It  was  held  that  he  had  no 
right  to  do  this,  not  on  the  ground  that 
proof  of  that  fact  contradicted  the  answer 
of  the  trustee, — there  was  no  such  objection 
in  that  action, — but  on  the  ground  that  for 
the  claimant  to  prove  that  there  was  no  fund 
held  by  the  trustee  writ  was  to  prove  him- 
self out  of  court.  This  conclusion  was 
reached  as  matter  of  construction  of  the 
statute  giving  the  claimant  a  right  to  inter- 
vene now  (Rev.  Laws,  chap.  189,  §  32).  That 
act  pro\'ides  that  the  claimant  shall  be  ad- 
mitted a  party  for  the  purpose  of  determin- 
ing his  title  to  the  debt  due  the  principal 
defendant.  It  had  been  previously  settled 
that,  if  there  is  no  debt  held  by  service  of 
the  trustee  writ,  there  is  no  standing  for  the 
claimant  {Peek  Bros,  d  Co.  v.  Strntton,  113 
Mass.  406) ;  and  it  was  held  in  Clark  v. 
Gardner  that  the  claimant  was  limited  to  as- 
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sertincr  a  title  to  the  fund  in  court,  and 
could  not  be  iieard  to  protect  his  interest  in 
a  fund,  to  which  but  for  the  attachment  he 
had  a  good  title  by  assignment,  by  showing 
that  it  was  not  the  subject  of  trustee  proc- 
ess, and  that  the  court  ought  not  to  direct 
the  trustee  to  pay  it  to  the  plaintiff. 

In  Wehater  v.  Lowell,  2  Allen,  123,  it  was 
held  that  a  principal  defendant  is  bound  by 
a  judgment  charging  a  trustee  by  reason  of 
his  having  a  fund  due  the  principal  defend- 
ant not  arising  out  of  a  contract,  and 
therefore  not  properly  the  subject  of 
trustee  process;  and  in  that  case  not 
only  is  it  laid  down  that  the  princi- 
pal defendant  has  a  right  to  litigate 
that  and  any  other  question  in  which 
he  is  interested,  but  this  court  went  one  step 
farther,  and  held  that,  if  the  principal  de- 
fendant wished  to  raise  the  objection  that 
the  fund  was  not  the  subject  of  trustee 
process,  he  should  have  been  admitted  as  a 
claimant  of  the  fund,  and  raised  it  in  that 
capacity.  The  two  cases  are  in  conflict,  and, 
in  our  opinion,  the  rule  of  practice  laid  down 
in  Webster  v.  Lowell  is  the  true  one. 

A  claimant  who  has  appeared  in  the  trus- 
tee process  must  have  the  right  to  raise  this 
question  in  some  way,  unless  he  is  to  have 
the  right  to  sue  the  trustee  under  his  as- 
signment in  spite  of  the  judgment  charging 
the  trustee  under  the  trustee  writ.  It  is 
true  that  in  Rev.  Laws,  chap.  189,  §  43,  pro- 
viding that  the  judgment  against  the  trus- 
tee shall  discharge  him  from  all  demands  by 
the  defendant,  persons  claiming  by  assign- 
ment under  the  defendant  are  not  expressly 
mentioned,  and  it  is  also  true  that  the  rights 
of  the  assignee  could  be  worked  out  by  al- 
lowing him  to  have  the  right  to  make  the 
defense  under  consideration  in  the  name  of 
the  trustee.  But  we  are  of  opinion  that 
Rev.  Laws,  chap.  189,  §  43,  is  to  be  con- 
strued as  if  a  person  claiming  under  the 
principal  defendant  by  assignment  from  him 
were  expressly  mentioned  in  that  act,  and 
that  such  a  person  who  has  appeared  or  who 
has  had  notice  to  appear,  in  the  trustee  proc- 
ess, is  bound  by  a  judgment  charging  the 
trustee.  We  think  that  the  purpose  of  Rev. 
Laws,  chap.  189,  §  32,  allowing  a  claimant 
to  intervene  in  the  trustee  action,  is  that 
there  may  be  a  final  determination  of  all 
questions  in  which  the  claimant  is  inter- 
ested, so  that  a  judgment  charging  the 
trustee  shall  acquit  the  trustee  of  all  de- 
mands by  the  defendant  and  those  claiming 
under  him  who  have  had  notice  and  an  op- 
portunity to  be  heard,  as  well  as  from  all 
demands  by  the  principal  defendant  him- 
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self.  We  are  therefore  of  opinion  that  the 
claimant  had  the  right  to  go  into  the  ques- 
tion whether  the  fund  due  the  principal  de- 
fendant was  one  which  could  be  reached  by 
trustee  process  or  not. 

The  plaintiff's  second  contention  is  that 
the  ruling  made  below  was  right,  and  that 
a  claim  for  unliquidated  damages  arising  out 
of  the  breach  of  a  contract  is  the  subject  of 
trustee  process.  There  is  no  case  in  this 
commonwealth  on  the  point.  But  it  has 
been  decided  in  other  jurisdictions  that  such 
a  claim  cannot  be  reached  in  foreign  attach- 
ment. Hugg  V.  Booth,  24  N.  C.  (2  Ired.  L.) 
282;  Eastman  v.  Thayer,  60  N.  H.  575; 
Bucklin  v.  Powell,  60  N.  H.  119,  and  cases 
there  cited;  Capes  v.  Burgess,  135  HI.  61, 
25  N.  E.  1000;  Belheimer  v.  Elder,  98  Pa. 
154,  158,  and  cases  cited.  And  the  text- 
books lay  down  the  same  rule.  2  Shinn,  At- 
tachment &  Garnishment,  §  483 ;  Drake,  At- 
tachm.  §  548;  2  Wade,  Attachm.  §  447. 

The  reasons  given  in  the  opinion  in  Hugg 
V.  Booth,  24  N.  C.  (2  Ired.  L.)  282,  decided 
sixty  years  ago,  are  conclusive  of  the  mat- 
ter. Chief  Justice  Ruffin  in  that  opinion 
points  out,  not  only  that  the  word  "credits" 
is  the  correlative  of  "debts,"  and  that  the 
use  of  that  word  in  describing  what  choses 
in  action  can  be  trusteed  means  that  liqui- 
dated demands  alone  can  be  reached,  but  he 
also  points  out  that  the  statute  contemplates 
that  the  questions  of  the  trustee's  being  in- 
debted to  the  principal  defendant,  and  in 
what  amount,  are  to  be  disposed  of  on  the 
answers  of  the  trustee,  and  on  those  an- 
swers alone,  without  any  provision  being 
made  for  the  litigation  of  questions  which 
cannot  be  disposed  of  in  that  way,  and  for 
that  reason  that  the  North  Carolina  statute 
as  to  foreign  attachment  did  not  contem- 
plate a  claim  for  unliquidated  damages  be- 
ing reached  in  such  proceedings.  There  is 
nothing  to  be  added  to  this  discussion  of  the 
subject.  It  remains  only  to  show  that  it 
applies  to  our  statute  as  to  foreign  attach- 
ment. 

By  our  statute  trustee  process  does  not  lie 
imlesB  the  trustee  has  in  his  possession 
"goods,  effects,  or  credits"  of  the  principal 
defendant.  Rev.  Laws,  chap.  189,  §  19.  In 
construing  this  provision  in  other  connec- 
tions, it  has  been  laid  down  by  this  court 
that  a  credit  is  the  correlative  of  debt,  and 
should  be  so  construed  in  this  act.  Went- 
worth  V.  Whittemore,  1  Mass.  471,  473; 
Wilder  v.  Bailey,  3  Mass.  289,  292;  Fellows 
V.  Duncan,  13  Met.  332,  334.  Again,  our 
statute  contemplates  the  whole  matter  be- 
ing disposed  of  (if  disposed  of  in  the  orig- 
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inal  proceeding)  on  the  answers  of  the  trus- 
tee (Bev.  Laws,  chap.  189,  §  10),  or  on  facts 
stated  by  him  for  the  purpose  of  submitting 
his  liability  to  the  court  (§  13),  or  on  an- 
swers by  him  to  interrogatories  filed  by  the 
plaintiff  (§  11).  Not  only  that,  but  it  is 
expressly  provided  that  the  answers  of  the 
trustee  are  to  be  taken  as  true,  and  cannot 
be  contradicted  by  either  party  to  the  prin- 
cipal action  (§  15),  and  that  the  judgment 
against  the  trustee  shall  acquit  and  dis- 
charge him  of  all  demands  by  the  principal 
defendant  for  all  credits  paid  or  accounted 
for  by  the  trustee  by  force  of  such  judgment. 
When  the  liability  of  the  trustee  is  not  dis- 
posed of  in  the  original  action,  and  a  writ 
of  scire  facias  is  sued  out,  the  answers  of  the 
trustee  iu  that  proceeding  are  taken  to  be 
true,  as  they  are- when  made  in  the  original 
action.  Fay  v.  Sears,  111  Mass.  154,  155; 
Tryon  v.  Merrill,  116  Mass.  299. 

No  case  has  been  cited  by  the  plaintiff, 
and  none  has  come  to  our  notice,  in  which 
it  has  been  held  that  a  claim  for  unliqui- 
dated damages  arising  out  of  the  breach  of 
a  contract  is  the  subject  of  trustee  process. 
The  argument  of  the  plaintiff  in  this  case 
is,  first,  that,  inasmuch  as  such  a  chose  in 
action  can  be  assigned  at  common  law,  and 
by  statute  passes  tc  an  assignee  in  bank- 
ruptcy, it  is  also  the  subject  of  trustee 
process.  But  the  considerations  involved 
when  a  creditor  voluntarily  assigns  a  chose 
in  action,  and  those  involved  where  a  cred- 
itor of  that  creditor  is  given  the  right  to 
apply  that  chose  in  action  (or  so  much 
thereof  as  is  necessary)  against  his  will  in 
payment  of  a  debt  due  from  him,  are  very 
different.  A  creditor  may  well  be  allowed 
to  assign,  if  he  wishes  to  do  so,  any  chose  in 
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action  where  the  assignee  can  properly  rep- 
resent his  rights;  that  is  to  say,  choses  m 
action  arising  out  of  contract,  but  not  aris- 
ing out  of  torts  for  personal  injuries.  Rice 
V.  Stone,  1  Allen,  666;  Bennett  v.  Svceet,  171 
Mass.  600,  51  N.  E.  183.  But  to  give  to  a 
creditor  of  a  person  who  has  a  right  of  ac- 
tion the  right  to  enforce  his  rights  in  whole, 
or  so  far  as  it  is  for  the  interest  of  the  cred- 
itor to  enforce  them,  against  the  will  of  the 
principal  defendant  to  whom  the  right  of  ac- 
tion belongs,  is  a  matter  involving  very  dif- 
ferent considerations.  And,  for  the  reasons 
already  given,  we  are  of  opinion  that  the 
legislature  did  not  intend  to  give  the  plain- 
tiff in  trustee  procesQ  a  right  to  reach  all 
choses  in  action  due  the  principal  defendant, 
but  has  restricted  him  to  trusteeing  debts 
due  to  the  principal  defendant. 

The  only  other  argument  advanced  by  the 
plaintiff  is  that  the  damages  were  liquidated 
by  the  verdict.  But  the  verdict  does  not 
convert  the  claim  for  unliquidated  damages 
into  a  debt  {Thayer  v.  Southvoich,  8  Gray, 
229 ) ;  it  does  not  become  a  debt  until  it 
passes  into  judgment.  See  also,  in  this  con- 
nection. Rice  V.  Stone,  1  Allen,  566 ;  Bennett 
V.  Sweet,  171  Axuss.  600,  51  N.  E-  183;  Lin- 
ton V.  Hurley,  104  Mass.  353. 

Where  no  fund  is  held  under  the  trustee 
writ,  no  judgment  can  be  entered  directing 
the  trustee  to  pay  the  fund  to  the  claimant 
Tn  such  a  case  he  is  entitled  to  no  more  than 
his  costs.  Peck  Bros,  d  Co.  v,  Stratton, 
118  Mass.  406;  Blume  v.  Gilbert,  124  Mass. 
215;  Moors  v.  Goddard,  147  Mass.  287,  290, 
17  N.  £.  532.  For  that  reason  the  third 
ruling  requested  by  the  claimant  was  wrong. 

Exceptions  sustained^ 
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V. 

Solomon  SPALDING  ei  aU 
(71  N.  H.  168.) 

1.  'Writtnff  otherwise  irrelevant  «nd 
not  admitted  to  be  yennlne  may  be  ad- 
mitted in  evidence  for  comparison  with  dis- 
pnted  writings  in  the  case,  if  they  have  been 
found  to  be  genuine  by  the  presiding  Judge 
upon  ciear  and  undoubted  eyldence. 

S.  Genuine  ■iffnatnres  are  not  inad- 
■Kissible  in  a  ease,  for  eompariaon 
witb  disputed  ones,  because  made  subse- 
quent to  the  making  of  the  latter,  if  made 
before  the  controversy  has  arisen,  or  under 
such  circumstances  as  to  negative  all  idea 
that  they  were  made  for  the  purpose  of  being 
used  as  evidence  in  favor  of  the  one  making 
them. 

(December  8,  1901.) 


EXCEFflONS  by  plaintiff  to  rulings  of 
the  Hillsboro  County  Court  made  upon 
a  motion  to  set  aside  a  verdict  in  favor  of 
defendants  in  an  action  brought  to  enforce 
defendants'  liability  upon  a  bond.  Over- 
ruled. 

The  material  facts  suflSciently  appear  in 
the  opinion. 

Messrs.  Cliarles  J.  Hamblett,  Cliarles 
H.  Bums,  and  John  8*  H.  Frlnk  for 
plaintiff. 

Messrs.  Oeorse  B.  Frencli  and  OliYer 
E*  Braaoh  for  defendants. 

Remloky  J.,  delivered  the  opinion  of  the 
court: 

1.  The  judiciary  system  was  not  reorgan- 
ized by  the  act  of  March  10,  1901,  to  legislate 
anybody  out  of  court.  If  the  new  system 
has  any  advantages  over  the  old,  it  was  in- 


Nora. — Oom^rison  of  handwriting, 

I.  Introductory,  817. 
II.  The  English  general  rules. 

a.  Before  the  statute  of  18$^, 

1.  At  cotnmon  law,  818. 

2.  In  the  ecclesiastical  courts,  829. 

b.  After  the  statute  of  1854,, 880. 

III.  The  various  American  general  rules,  832. 

IV.  Cotnparison  of  ancient  writings,  861. 

V.  Comparison  with  writings  already  in  evi- 
dence, or  in  the  record. 

a.  Writings  already  in  evidence,  862. 

b.  Writings    otherwise    in    the   record, 

VI.  Comparison  with  writings  made  in  court, 

864. 
VIL  Comparison  with  eatraneous  writings. 

a.  Writings     proved     to     he     genuine, 

866. 

b.  Writings  admitted    to    he    genuine, 

866. 
e.  Writings  whose  genuineness  the  oth- 
er party  is  estopped  to  deny,  867. 
VIII.  Comparison  hy  the  jury  and  hy  the  court, 
867. 
IX.  Comparison  by  witnesses,  869. 
X.  Comparison  to  show  copying  of  signature 
{the  Hoicland  Will  Case),  870. 
XI.  Construction  and  validity  of  the  statutes, 

871. 
XII.  Weight  and  relevancy  of  the  evidence. 

a.  Weight,  871. 

b.  Relevancy^  873. 

XIII.  Comparison  of  lost  instruments,  873. 

I.  Introductory, 

"There  Is,  perhaps,  no  branch  of  the  law,'* 
says  Byrd,  J.,  in  Klrksey  v.  Kirksey,  41  Ala. 
626,  speaking  of  comparison  of  handwriting, 
*'whlcb  has  given  rise  to  such  a  contrariety  of 
adjudications  In  this  country  as  that  whlqh  re- 
lates to  the  evidence  above  referred  to.  It 
would  be  a  laborious,  if  not  an  useless,  task  to 
attempt  to  review,  or  to  reconcile,  the  various 
decisions  on  this  recondite  offshoot  of  American 
Jurisprudence.*'  It  will  be  well,  then,  first  to 
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notice  carefully  what  are  the  several  established 
modes  of  proving  the  origtn  of  disputed  hahd- 
wrlting.  Such  will  be  found  to  be  seven  In  num- 
ber; and  of  the  seven  two  are  directed  simply 
to  the  act  of  writing,  the  other  five  being  di- 
rected to  the  character  of  the  writing  produced ; 
the  first  two  consist  of  direct  evidence,  from 
knowledge,  and  the  others  consist  of  indirect  ev- 
idence, from  opinion.    They  are : 

(I.)  rroof  of  admission  of  the  act. 

(II.)  Proof  by  witnesses  who  saw  the  pen 
form   the  letters. 

(III.)  rroof  by  witnesses  who  know  the 
handwriting  of  the  author  from  having  seen 
him  write. 

(IV.)  Proof  by  witnesses  who  know  the  I-  nd- 
writing  from  correspondence  with  the  author, 
on  which  he  has  acted. 

(V.)  Proof  by  witnesses  who  know  the  hand- 
writing from  familiarity  with  authentic  docu- 
ments. 

(VI.)  Comparison  by  witnesses  in  court  with 
genuine  specimens  of  the  handwriting  of  the 
same  person. 

(VII.)  Comparison  by  the  court  or  Jury  with 
the  same  genuine  specimens. 

With  the  last  two  methods  of  proof  only,  this 
note  Is  directly  concerned;  and  it  becomes  nec- 
essary, then,  to  determine  what  is  meant  by 
"comparison  of  handwriting." 

As  was  said  by  Green  leaf  (Evidence,  f  576), 
a  statement  quoted  scores  of  times  by  as  many 
courts :  "All  evidence  of  handwriting,  except 
where  the  witness  saw  the  document  written, 
is,  in  its  nature,  comparison.  It  is  the  belief 
which  a  witness  entertains,  upon  comparing  the 
writing  in  question  with  Its  exemplar  in  his 
mind,  derived  from  some  previous  knowledge." 
With  the  admissibility  in  general  of  this  kind 
of  "comparison"  (that  is,  with  a  mental  exem- 
plar only),  which,  for  the  sake  of  brevity,  will 
here  be  called  pseudo-comparison,  we  are  at 
present  not  concerned  as  a  part  of  the  subject 
annotated ;  but  because,  in  the  study  of  the 
historical  growth  of  evidence  by  the  real  com- 
parison, of  hands,  the  two  kinds  of  evidence  or  t 
methods  of  proof  of  handwriting  are  found  to  be^LC 
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tended  that  pending,  as  well  ae  future,  cases 
Rhould  have  the  benefit  of  them.  If  the 
plaintiffs  have  lost  the  right  of  appeal,  it 
is  owing  to  their  own  laches,  not  to  legis- 
lative nonsuit.  The  finding  of  the  presid- 
ing justice  exonerates  the  plaintiffs  from 
fault  in  this  behalf,  and  the  exception  based 
upon  this  ground  is,  therefore,  overruled. 

2.  The  questions  and  answers  objected  to 
in  the  stenographer's  notes  of  the  testimony 
of  Charles  W.  Spalding  were,  in  view  of  his 
testimony  as  a  whole,  as  shown  by  the  sten- 
ographic minutes  before  us,  competent  on 
cross-examination,  and  as  bearing  on  the 
cTedibility  oi  the  witness.  This  was  the 
ground  upon  which  they  were  admitted,  and 
no  exception  lies. 

3.  The  remark  of  the  defendant's  counsel, 


in  argument  to  the  jury,  that  the  case  in- 
volved the  defendant's  life  as  well  as  his 
proj>erty,  was  immediately  withdrawn  and 
apologized  for,  and  the  presiding  justice  has 
found  "that  the  error  of  the  remark,  if  any, 
was  cured.*'  The  exception  must,  therefore, 
be  overruled.  Bumham  v.  Butler,  58  N.  H. 
568 :  Bullard  v.  Boston  d  M.  R,  Co.  64  N.  H. 
27,  5  Atl.  838;  Jordan  v.  Wallace,  67  N.  H. 
175,  32  Atl.  174;  Nohle  v.  Portsmouth,  67 
N.  H.  183,  30  Atl.  419;  Heald  v.  Concord  d 
M,  R.  68  N.  H.  49,  60,  44  Atl.  77 ;  Pritchard 
V.  Austin,  69  N.  H.  367,  46  Atl.  188;  Green- 
field V.  Kennett,  69  N.  H.  419,  45  Atl,  233. 

4.  The  exception  next  considered  presents 
the  question  whether  signatures  of  the  de- 
fendant on  papers  otherwise  irrelevant,  and 
not  admitted  to  be  genuine,  were  admissible 


greatly  confused  and  entangled,  especially  in  the 
earlier  times,  in  the  minds  of  the  Judges  and 
the  legislature,  it  is  impossible  wholly  to  ig- 
nore the  simpler  method  of  proof  in  the  treat- 
ment of  the  other.  By  "comparison  of  hand- 
writing" is  now  universally  meant  the  actual 
juxtaposition  in  court,  either  by  the  Jury  <or 
a  court  in  its  place),  or  by  witnesses,  of  a  wrlt- 
iDff  whose  authorship  is  unknown,  with  another 
writing  admitted  or  proved  to  have  been  written 
by  a  person  alleged  and  denied  to  have  written 
the  first, — of  course,  with  the  object  of  deter- 
mining the  genuineness  of  the  disputed  writing, 
or,  looking  at  the  matter  in  a  different  way,  the 
identity  of  its  author. 

It  is  proper  to  remark  in  this  place  thai, 
while  the  most  remote  and  impalpable  knowl- 
edge of  a  handwriting  has  been  considered  in 
England,  from  early  tlmef ,  mifflcient  to  allow  a 
witness  to  express  his  opinion  of  the  authorship 
of  a  disputed  writing,  even  if  that  knowledge  Is 
derived  merely  from  seeing  him  write  once  (and 
that  nineteen  years  before  the  trial,  as  in  Home 
Tooke's  Case  [1794]  25  How.  St.  Tr.  1),  evi- 
dence which  is  now  considered  of  far  greater 
probative  value,  being  derived  from  a  physical 
juxtaposition  and  comparison  in  court  with  ap- 
proved genuine  standards,  after  an  interesting 
and  difficult  struggle  for  existence,  was,  in  Eng- 
land (with  two  excepted  cases  ew  necessitate), 
finally  judicially  abolished,  only  to  be  brought 
to  life  by  statute,  however,  some  twenty  years 
later  in  the  enactment  of  the  common  law  pro- 
cedure act  of  1854.  This  judicial  destruction 
of  an  important  and  invaluable  class  of  evidence 
was  accomplished  in  spite  of  the  apparent  fact 
that  "it  is  .  .  .  more  satisfactory  to  sub- 
mit a  genuine  paper  as  a  standard,  and  let  the 
jury  compare  that  with  the  paper  in  question 
and  judge  of  its  similitude,  than  the  evidence, 
continually  received,  of  allowing  a  witness,  who 
has  seen  the  party  write  once,  to  compare  the 
disputed  paper  with  the  feeble  impression  and 
transient  view  the  writing  may  have  made  in 
his  memory."  Farmers*  Bank  v.  Whitehill 
(1823)   10  Serg.  ft  R.  110. 

An  admirable  example  of  the  absurdity  to 
which  the  admission  of  knowledge  evidence,  at 
the  same  time  with  the  exclusion  of  comparison 
evidence,  had  led  Is  shown  in  the  case  of  Smith 
V.  Salnsbury  (1832)  5  Car.  ft  P.  196;  the  court 
implying  (something  that  it  could  not  believe) 
that  greater  certainty  could  be  attained  by  evi- 
dence from  the  shadowy  standard  in  the  wit- 
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ness's  mind,  than  from  actual  juxtaposition.  A 
witness  who  had  never  seen  a  person  write,  but 
believed  that  he  knew  her  handwriting  from 
having  observed  her  name  signed  to  an  affldsTlt 
on  the  record  which  had  been  used  by  the  oppos- 
ing party,  was  allowed  to  prove  the  handwrit- 
ing ;  but  Park,  J.,  solemnly  said  that,  "if  It  was 
a  mere  comparison  of  handwriting,  it  would  not 
do.  But  it  is  not  so.  The  witness  says  he  took 
notice  of  the  signature,  and,  in  his  mind, 
formed  an  opinion  which  enables  him  to  swetr 
to  his  belief.*' 

The  objections  offered  to  this  kind  of  erl- 
dence  have  been  many  and  various,  some  of  tbem 
sound,  some*  of  them  obviated  by  statutes,  an<* 
some  of  them  having  no  application  to  moderii 
times, — at  least  in  this  country ;  and  they  have 
been  concisely  set  forth  in  an  opinion  of  tbe 
Kansas  si^reme  court.  "The  principal,  if  not 
the  only,  objections  urged  against  this  kind  of 
evidence  are  as  follows :  1.  The  writings  of- 
fered in  evidence  as  specimens  may  lie  manufac- 
tured for  tbe  occasion.  2.  Fraud  may  be  prac- 
tised In  the  selection  of  the  writings.     .    .    . 

3.  The  other  party  may  be  surprised :  he  may 
not  know  what  documents  are  to  be  produced, 
and  therefore  he  may  not  be  prepared  to  meet 
the  inferences  sought  to  be  drawn  from  tbem. 

4.  The  handwriting  of  a  person  may  be  chan^ 
by  age,  health,  habits,  state  of  mind,  position, 
haste,  penmanship,  and  writing  materials.  5. 
The  genuineness  of  the  specimens  of  handwriting 
offered  in  evidence  may  be  contested,  and  oth- 
ers successively  introduced,  to  the  infinite  mal- 
tlplicatlon  of  collateral  issues,  and  the  subver- 
sion of  justice.  6.  Juries  are  too  illiterate,  and 
are  not  competent  to  Judge  of  this  kind  of  ev- 
idence.**    Macomber  v.  Scott,  10  Kan.  S39. 

II.  The  English  general  rules. 

a.  Before  the  statute  of  185^ 

1.  At  common  law. 

The  actual  reasons  for  the  final  rejection  of 
this  kind  of  evidence  in  England  are  probably 
different  from  those  just  mentioned,  as  may  le 
seen  later,  and  are  largely  accidental  in  chac- 
acter,  being  due  partly  to  a  misunderstanding 
of  early  practice  and  early  reports,  besides  i 
confusion  of  terms. 

The  most  important  early  case  beartaig  npoo 
the  subject,  and^a  case,  which  is  largely,  thonfk 
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for  the  mere  purpose  of  comparison  with  the 
signature  in  dispute.  By  the  general  rule 
of  the  common  law,  comparison  by  juxtapo- 
sition was  limited  to  the  writing  in  issue 
and  writings  in  the  case  for  other  purposes. 
The  introduction  of  writings  otherwise  ir- 
relevant for  the  mere  purpose  of  comparison 
was  permitted  only  when  the  writing  in  is- 
sue was  80  ancient  as  not  to  admit  of  proof 
ba«ed  on  knowledge  derived  from  seeing  the 
jmrty  write,  or  its  equivalent.  1  Greenl.  Ev. 
§  580 ;  Lawson,  Expert  Ev.  323,  329 ;  Rogers, 
Expert  Testimony,  9  136;  15  Am.  &  Eng. 
Knc.  Law,  2d  ed.  pp.  2G4,  265;  Bromage  v. 
Rice^  7  Car.  &  P.  548 ;  Doe  ex  dem.  Perry  v. 
Newton,  5  Ad.  &  El.  514;  Doc  ex  dem.  Mudd 
V.  Huckcrmwe,  5  Ad.  &  El.  703;  Qrifftts  v. 
I  very,  11  Ad.  &  El.  322;  Hickory  v.  United 


States,  151  U.  S.  303,  38  L.  ed.  170,  14  Sup. 
Ct.  Rep.  334.  This  general  rule  of  the  com- 
mon law  has  been  adopted  and  is  enforced 
in  its  integrity  in  the  United  States  courts. 
Strother  v.  Lucas,  6  Pet.  763,  8  L.  ed.  573; 
Rogers  v.  Riiter,  12  Wall.  317,  20  L.  ed.  417; 
Moore  v.  United  States,  91  U.  S.  270,  23  L. 
ed.  346;  Williams  v.  Conger,  125  U.  S.  397, 
414,  31  L.  ed.  778,  786,  8  Sup.  Ct.  Rep.  933; 
Hickory  v.  United  States,  151  U.  S.  303,  38 
L.  ed.  170,  14  Sup.  Ct.  Rep.  334;  Stokes  v. 
United  States,  157  U.  S.  187,  39  L.  ed.  667, 
15  Sup.  Ct.  Rep.  617.  It  has  also  been 
adopted  in  most  of  the  states.  1  Greenl.  Ev. 
§  581;  Rogers,  Expert  Testimony.  §  137; 
Lawson,  Expert  Ev.  371,  407;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  265.  The  tendency, 
however,    of   legislation    and    judicial    deci- 


Indlrectly  responsible,  for  one  of  the  errors 
which  have  clouded  the  discusstoD  of  the  ques- 
tion of  the  proof  of  handwriting,  was  that  of 
the  Judicial  murder  in  1683  of  Col.  Algernon  Sid- 
ney, the  report  of  which  is  found  in  9  How.  St. 
Tr.  818. 

On  this  trial,  for  high  treason,  the  attorney 
l^eneral  offered  to  prove  a  certain  book  in  man- 
uscript, found  in  Sidney's  closet  when  he  was  ar- 
rested, to  be  in  his  handwriting,  and,  according 
to  the  report  In  the  State  Trials,  established 
ibis  by  means  of  the  testimony  of  two  wit- 
nesses who  had  seen  Sidney  write,  one  of  them 
baving  seen  him  indorse  several  bills  of  ex- 
change (which,  as  far  as  appears  were  not  pro- 
duced before  the  court  and  Jury),  and  believed 
the  writing  to  be  his.  To  this  evidence  Sidney 
objected  on  the  ground,  which  was  then  sound 
In  regard  to  criminal  trials,  "that  similitude  of 
bands  can  be  no  evidence."  He  cited,  in 
support  of  this  contention,  I^dy  Carr's  Case,  1 
Sid.  418,  decided  fourteen  years  before,  and 
mentioned  in  his  remarks  on  Sidney's  Case  by 
Sir  John  Hawles,  who  was  solicitor  general  in 
the  succeeding  reign  when  Sidney's  attainder 
was  reversed  by  act  of  Parliament  The  earlier 
case  was  an  Indictment  for  perjury,  and  de- 
clared that  a  letter  of  the  person  indicted,  "al- 
though sworn  to  by  one  that  he  believes  that  it 
is  bis  baud,**  was  not  evidence  to  prove  perjury, 
and  would  not  be  received  by  the  court.  There 
can  be  no  question  that  this  evidence,  although 
unimpeachable  now,  was  then  not  legal  evidence 
to  prove  a  criminal  charge  of  misdemeanor,  and 
■o,  a  fortiori,  to  prove  a  charge  of  treason : 
"The  evidence  .  .  .  was,  proving  the  book 
produced  to  be  Col.  Sidney's  writing  because 
the  hand  was  like  what  some  of  the  witnesses 
bad  seen  him  write, — an  evidence  never  per- 
mitted in  a  criminal  matter  before," — says  Sir 
John  Hav^les,  9  How.  St  Tr.  1003.  Jefferies, 
the  lord  chief  Justice,  however,  received  the  evi- 
dence, besides  committing  many  other  outrages 
upon  law  and  justice.  It  is  to  be  noted,  how- 
ever, that  in  Coleman's  Case,  7  How.  St  Tr.  1, 
'five  years  before,  Scroggs,  L.  Ch.  J.,  had  allowed 
a  witness  who  "was  his  gentleman  .  .  .  five 
years,"  and  Titus  Gates,  who  had  never  seen 
bim  write,  to  prove  the  defendant's  hand  to  let- 
ters:  Scroggs  saying,  by  way  of  excuse:  "Little 
proof  will  serve  the  turn,  because  they  were 
taken  in  his  possession." 

The  fury  aroused  by  this  atrocious  case  is 
clearly  shown  in  the  wording  of  the  act  of  Par- 
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liament  reversing  Sidney's  attainder ;  and  he- 
cause  the  act  "alleges,  with  the  ignorance  and 
confusion  peculisr  to  such  documents,  that  the 
evidence  of  the  handwriting  was  InsufDcient" 
(Philllmore,  Hist.  Ev.  386),  and  proves  too 
much  besides,  it  is  responsible  in  great  part  for 
the  odium  in  which  what  was  then  called  indif- 
ferently "similitude  of  hands,"  or  "comparison 
of  hands,"  was  held  for  a  hundred  years,  and 
which  later  attached  to  the  real  comparison  of 
hands, — that  is,  comparison  by  Juxtaposition. 
The  act  annulling  tLe  attainder  was  as  follows 
<1  Wm.  &  Mary,  chap.  7)  :  "Whereas,  Algernon 
Sidney,  Esq.  ...  in  the  court  of  King's 
bench  at  Westminster,  by  means  of  an  illegal 
return  of  Jurors,  and  by  denial  of  his  lawful 
challenges  to  divers  of  them  for  want  of  free- 
hold and  without  sufficient  legal  evidence  of  any 
treasons  committed  by  him ;  there  being  at  that 
time  produced  a  paper  found  in  the  closet  of  the 
said  Algernon  supposed  to  be  his  handwriting, 
which  was  not  proved  by  the  testimony  of  any 
one  witness  to  be  written  by  him  ;  but  the  jury 
was  directed  to  believe  it  by  comparing  it  with 
other  writings  of  the  said  Algernon ;  besides 
that  paper  so  produced  there  was  but  one  wit- 
ness to  prove  any  matter  against  the  said  Al- 
gernon ;  and,  by  a  partial  and  unjust  construc- 
tion of  the  statute  declaring  what  was  his  trea- 
son was  most  unjustly  and  wrongfully  convicted 
and  attainted  and  afterwards  executed  for  high 
treason  .  .  .  Be  It  enacted,  .  .  .  that 
the  said  conviction.  Judgment,  and  attainder 
.  .  .  be  and  are  repealed,  reversed,  made  and 
declared  null  and  void." 

There  is  little  doubt  that  the  real  objection 
of  the  legislature  was  to  the  use  In  a  criminal 
trial  of  any  evidence  of  handwriting  (other,  of 
course,  than  that  of  a  witness  who  saw  the  pen 
form  the  letters)  ;  and,  although  the  words  of 
the  statute  declare  that  the  jury  were  directed 
to  believe  the  book  to  be  in  Sidney's  hand,  "by 
comparing  it  with  other  writings  of  the  said 
Algernon,"  there  is  no  indication  in  any  report 
of  the  case  that  such  a  thing  was  done,  that  the 
Jury  actually  compared  (juxtaposed)  the  lK)ok 
with  any  other  writings  of  the  prisoner,  or  that 
there  was  any  comparison  in  the  case  at  all 
other  than  the  pseudo-comparison,  made  by  the 
witnesses  with  the  uncertain  exemplars  In  their 
minds.  There  is  a  single  possibility  of  confirm- 
ing the  averment  of  the  act  as  to  the  compari- 
son, and  that  is  that  the  bills  of  exchange,  whlcli 
the  witnesses  swore  were  indorsed  by  Sldne; 
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Hions,  is  away  from  this  strict  and  narrow 
rule,  toward  the  more  liberal  one  permitting 
comparison  with  any  writing  established  to 
1)6  the  writing  of  the  party  whose  hand  is  in 
issue,  whether  otherwise  relevant  or  not,  and 
without  reference  to  the  age  of  the  particu- 
lar writing  in  controversy.  15  Am.  &.  Eng. 
Enc.  Law,  2d  ed.  pp.  265,  269.  The  rule  has 
been  so  enlarged  in  England  by  statute  ( 17  & 
18  Vict.  chap.  125,  S  27 )  ;  also  by  statute  in 
many  of  the  states  of  this  country.  15  Am. 
&  Eng.  Enc.  Law^.  2d  ed.  p.  270.  In  otlier 
states  the  same  result  has  been  reached  by 
judicial  decisions.  Rogers,  Expert  Testi- 
mony, IS  138  et  seq,;  Lawson,  Expert  Ev. 
371;  1  Greenl.  Ev.  §  581;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  267,  268 ;  Woodman  v. 
Dana,  52  Me.  9;  Adams  v.  Field,  21  Vt.  256; 


Moodff  V.  Rowell,  17  Pick.  490,  28  Am.  Dec 
317.  While  more  or  less  has  been  said  to  the 
same  eflfect  by  the  courts  in  this  jurisdic- 
tion, much  not  in  terms  overruled  has  also 
been  said  to  the  contrary.  Myers  v.  Toscan, 
3  N.  H.  47;  Bowman  v.  Sanham,  25  X.  R 
87;  Reed  v.  Spaulding,  42  N.  H.  114;  State 
V.  Shinhorn,  46  N.  H.  497,  88  Am.  Dec.  224; 
State  y.  Eastings,  53  N.  H.  452;  State  v. 
Clark,  64  N.  H.  456;  Carter  ▼.  Jackson,  58 
N.  H.  156.  In  Myers  v.  Toscan  it  was  heli 
that  comparison  was  permissible  only  in  con- 
nection with  evidence  based  on  direct  knowl- 
edge of  the  handwriting  in  question,  and 
that,  in  the  absence  of  such  primary  evi- 
dence, comparison  was  wholly  inadmissible. 
No  mention  is  made  of  the  well-established 
common-law  exceptions  in  favor  of  writings 


and  were  thus  used  to  qualify  them  as  having 
knowledge  of  bis  hand,  were  actually  produced 
before  the  -court  and  Jury,  in  accordance  with 
the  customary  practice  at  this  time  in  civil 
trials  (as  will  be  seen  later),  and  compared  by 
the  Jury  with  the  book;  and  this  procedure, 
since  the  wrong  was  In  the  admission  of  any 
evidence  at  all  of  handwriting  in  a  criminal 
trial,  would  have  been  inveighed  against  no 
more  strongly  than  the  pseudo-comparison 
which  certainly  was  permitted. 

That  the  objection  of  incompetency  was  on 
account  of  the  kind  of  proceeding  in  which  the 
evidence  was  offered,  and  not  on  account  of  the 
kind  of  evidence ;  and  that  no  distinction  was 
made  at  this  period  between  real  and  pseudo- 
comparison,  as  far  as  admissibility  was  con- 
cerned,— is  seen  clearly  from  the  next  few  cases 
of  trials  for  treason. 

In  Hayes's  Case  (1684)  10  How.  St.  Tr.  307. 
"Walpole  testified  that  he  served  Mr.  Hayes, 
also,  four  years  and  three  quarters,  and  did  be- 
lieve the  letter  to  be  Mr.  Hayes's  hand. 

"Hayes:  *My  lord,  in  matters  of  treason  I 
hope  you  will  not  admit  of  comparison  of  hands 
and  belief  for  evidence.* 

"L.  Ch.  J.  [JefPerles]  :  'Tee,  no  doubt  of  it.* 

"Hayes :  'It  has  not  been  so  In  other  cases 
that  have  not  been  capital;  as  particularly  in 
the  Lady  Carr's  Case.* 

"U  Ch.  J. :  'This  is  a  mistake.  You  take  It 
from  Algernon  Sidney ;  but  without  all  doubt  It 
Is  good  evidence.'  ** 

And  a  little  later  in  the  same  case,  when  ac- 
tual comparison  by  the  Jury  was  proposed  by 
the  prosecution  and  permitted  by  the  court  as 
if  It  were  in  a  civil  proceeding,  the  objection  of 
the  accused  was  precisely  the  same : 

"Sir  John  Trevor,  counsel  for  the  King :  'This 
gentleman  was  a  trader  with  the  East  India 
Company,,  and  made  contracts  with  them,  which 
are  entered  In  their  books.  We  will  compare 
them  with  the  writing  in  this  letter'     .     .     . 

"Capt.  Plercehouse  produced  a  note  which  he 
said  was  Mr.  Hayes's,  and  that  he  supposed  It 
to  be  his  hand,  and  compared  it  with  the  hand 
In  the  book,  and  said  that  he  delivered  the  goods 
upon  it,  and  Walpole  then  said  he  l)elleved  it  to 
be  Mr.  Hayes's  hand.  .  .  .  The  letter  and 
the  East  India  books  were  then  shown  to  the 
Jury  and  to  the  prisoner. 

"Hayes :  '.  .  .  May  not  counsel  be  ad- 
mitted to  plead  whether  comparison  of  hands 
and  belief  are  any  evidence  in  criminal  causes? 
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I  have  been  informed  It  hath  been  denied  to  b« 
evidence.* 

"L.  Ch.  J. :  Tou  are  under  a  mistake :  some- 
body has  put  It  Into  your  head  and  puffed  yoo 
up  with  a  vain  story ;  there  Is  no  sach  thing; 
It  is  a  fiction,  a  mere  whim,  only  said  by  Mr. 
Sidney  and  no  ground  in  the  world  for  It.  .  .  . 
Comparison  of  hands  was  allowed  for  good  proof 
in  Sidney's  Case.  We  must  not  alter  the  law  for 
anybody.*  ** 

In  the  Trial  of  the  Seven  Bishops  (1688)  12 
How.  St.  Tr.  183,  a  reaction  from  the  rulloct 
of  Jefferies  Is  seen,  and  the  court  was  equally 
divided  on  the  point  of  the  admissibility  of 
handwriting  evidence  In  general  In  a  crlmintl 
trial,  so  that  that  line  of  evidence  was  perforce 
abandoned  by  the  prosecution ;  and  the  ar^- 
ment  of  Sergeant  I*emberton,  for  the  bishops, 
against  the  admission  of  evidence  by  "simili- 
tude of  hands'*  in  a  criminal  trial  Is  Important 
as  showing  what  the  real  practice  at  this  time 
was  in  civil  cases.  He  said :  "Your  lordibip 
knows  that  in  every  petty  cause  where  It  de- 
pends upon  the  comparison  of  hands  they  ase 
to  bring  some  of  the  party's  handwriting  which 
may  be  sworn  to  be  the  party's  own  hand,  and 
then  it  Is  to  be  compared  in  court  with  what  ii 
endeavored  to  be  proved,  and  upon  comparing 
them  together  In  court  the  Jury  may  look  upoo 
It  and  see  If  it  be  right  ...  In  such  man- 
ner of  proofs  by  comparison  of  hands  the  usage 
Is  that  the  witness  is  first  asked  concerning  the 
writing  he  produces.  Did  you  see  this  writ  hj 
the  defendant  whose  hand  they  would  prove! 
If  he  answers  *Yes,  I  did.'  then  should  the  Jury, 
upon  comparison  of  what  the  witness  swears  to 
with  the  paper  that  Is  to  be  proved.  Judge 
whether  those  hands  be  so  like  as  to  Induce  them 
to  believe  that  the  same  person  writ  both." 

"Justice  Ilolloway:  'My  lord,  .  .  .  there 
ought  to  be  a  more  strong  proof,  for  certainly 
the  proof  ought  to  be  stronger  and  more  cer 
tain  In  criminal,  than  In  civil,  matters.  In  civil 
matters  we  do  go  upon  slight  proof,  such  as  tbe 
comparison  of  hands  for  proving  a  deed  or  a 
witness's  name,  and  a  very  small  proof  will  In- 
duce us  to  read  it;  but  In  criminal  matters  we 
ought  to  be  more  strict,  and  require  positive  and 
substantial  proof  that  is  fitting  for  us  to  have 
in  such  a  case ;  and  without  better  proof  I  tbbik 
It  ought  not  to  be  read. 

"L.  Ch.  J.  [  Wright  1  :  "You  must  go  on  to  some 
other  proof,  Mr.  Solicitor ;  for  the  court  Is  di- 
vided In  their  opinions  about  this  proof.'  ** 
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otherwise  in  the  case,  and  ancient  writings 
not  susceptible  of  direct  proof.  The  exclu- 
sion, so  far  as  appears,  was  general,  subject 
only  to  the  exception  first  declared.  In 
Bowman  v.  Sanborn  it  was  decided  that 
compariison  with  genuine  writings  in  the 
case  for  other  purposes  was  permissible,  and 
without  proof  based  upon  direct  knowledge, 
— to  this  extent  modifying  the  doctrine  of 
Myers  v.  Toscan.  The  facts  in  Bowman  v. 
Sanborn  bring  it  clearly  within  the  common- 
law  exception,  and  the  opinion  is  a  distinclr 
and  unqualified  recognition  of  the  general 
common-law  rule  of  exclusion.  In  Reed  v. 
Spaulding  the  common-law  rule  was  again 
followed.  The  court  said:  "It  is  only  be- 
tween signatures  admitted  to  be  genuine,  and 
which  are  in  evidence  before  the  jury,  and 


the  one  in  question,  that  the  expert  is  al- 
lowed to  institute  a  comparison  and  give  an 
opinion."  A  second  case  of  Reed  v.  Spauld- 
ing, decided  in  Sullivan  county,  December 
law  term,  1862,  and  not  reported,  is  re- 
ferred to  in  State  v.  Hastings  as  deciding 
that  writings  "might  be  introduced  anew  for 
the  purposes  of  the  comparison,  as  well  as  to 
use  those  already  in  the  case  for  other  pur- 
poses." It  was  incredible  that  a  decision 
modifying  so  essentially  the  common-law 
rule,  and  so  at  variance  with  all  former  de- 
cisions of  the  same  court,  should  have  re- 
mained imreported;  and  it  appears  from  an 
examination  of  the  record  that  the  papers 
used  as  standards  of  comparison  in  that  case 
"had  been  introduced  in  the  course  of  the 
trial  for  other  purposes  than  that  of  com- 


In  Crosby's  Case  (1605)  12  How.  8t  Tr. 
1291,  1  Ld.  Ilaym.  30,  12  Mod.  72,  real  compar- 
ison of  signatures  was  attempted  to  be  made, 
and,  although  the  attempt  was  not  successful, 
owing  to  the  rule  thought  to  be  established  by 
the  reversal  of  Sidney's  attainder,  a  wholly  new 
doctrine  was  stated  by  Lord  Chief  Justice  Holt, 
permitting  its  use  as  corroborative  evidence.  In 
the  State  Trials  it  is  said  that  a  witness  pro- 
duced Crosby's  "contraction  book  which  he 
writ  at  the  College  of  Dublin  ;'*  and  in  the  report 
In  12  Mod.  it  is  said :  "Several  treasonable  pa- 
pers were  produced,  which  they  swore  they  be- 
lieyed  to  be  the  handwriting  of  the  prisoner. 
And  on  this,  a  question  arose  whether  compari- 
son of  hands  was  sufficient. 

"Per  Curiam  :  It  is  not  sufficient  for  the  or- 
iginal foundation  of  an  attainder,  but  may  be 
well  used  as  circamstantial  and  confirming  evi- 
dence if  the  fact  be  otherwise  fully  proved,  as 
In  my  Lord  Preston's  Case  [12  How.  St.  Tr. 
736;  really  only  pseudo-comparison],  his  at- 
tempting to  go  with  them  into  France,  and  prin- 
cipally where  they  were  found  on  his  person ; 
but  here,  since  they  were  found  elsewhere,  to 
convict  on  a  similitude  of  hands  was  to  run  Into 
the  error  of  Colonel  Sidney's  Case." 

And  it  is  interesting  to  note  that  ]n  Scotland, 
at  about  this  same  time,  according  to  a  note  in 
the  report  of  Spreull's  Case,  10  How.  St.  Tr. 
725,  p.  764  (quoting  from  Sir.  George  Macken- 
xie's  "Laws  and  Customs  of  Scotland  in  Mat- 
ters Criminal]"),  "the  Marquis  of  Argyle  was 
conyicted  upon  letters  written  by  him  to  General 
Monk,  these  letters  being  only  subscribed  by 
him  and  not  holograph,  and  the  subscription 
having  been  proved  'per  comparationem  liter- 
arum/  which  were  very  hard  In  other  cases,  see- 
ing *cofnparaiio  literarvm'  Is  but  a  presumption, 
and  men's  hands  are  of  times  and  easily  imi- 
tated, and  one  man's  writ  will  differ  from  itself 
at  several  occasions." 

But  that  the  custom  and  practice  in  civil 
trials  was  at  this  time  to  permit  the  Jury  to  ex- 
amine and  compare  specimens  of  handwriting, 
as  Sergeant  Pemberton  maintained  In  his  argu- 
ment against  the  use  of  any  kind  of  comparison, 
pseudo  or  real,  in  criminal  trials;  although  the 
confusion  of  the  cases  decided  at  about  the  close 
of  the  18th  century  shows  that  the  courts  gen- 
erally lost  sight  of  this  fact;  and  although  at 
the  same  time  witnesses,  who  were  not  ac- 
quainted with  the  handwriting  in  question  from 
having  seen  11a  author  write  were  not  allowed 
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to  compare  in  the  same  way ;  and  that  the  prac- 
tice continued  at  nisi  prius  up  to  a  compara- 
tively recent  date  will  seem  to  be  established  by 
the  following  cases : 

In  Osbourne  v.  Hosier  (1716)  6  Mod.  167.  an 
action  on  a  bond,  the  signature  of  one  witness 
having  been  proved  by  the  plaintiff,  the  defend- 
ant produced  a  person  of  che  same  name  as  that 
of  the  other  subscribing  witness,  and  he  testi- 
fied that  the  hand  was  very  like  his,  but  de- 
nied the  signature.  "Holt,  Ch.  J.,  ordered  them 
both  to  write  their  names,  and  thereupon  left  it 
to  the  jury,  who  found  for  the  plaintiff." 

In  Layer's  Case  (1722)  16  How.  St.  Tr.  03, 
the  same  thing  was  done,  but  here  by  the  court, 
to  determine,  in  place  of  the  Jury,  the  compe- 
tency of  evidence.  In  order  to  prove  the  gen- 
uineness of  an  identification  mark  put  upon 
papers  by  one  having  them  in  custody,  the  wit- 
ness, on  cross-examination  and  at  the  instance 
of  the  prisoner,  wrote  her  initials  in  the  pres- 
ence of  the  court  for  comparison  with  the  mark 
on  the  papers,  and  it  was  said  by  the  Lord  Chief 
Justice  "(having  compared  the  letters  made  by 
Mrs.  Mason  in  court  with  those  on  the  papers)  : 
*The  character  which  she  now  writes  is  like 
what  she  writ  on  those  papers,  and  so  confirms 
her  evidence.'  " 

In  Carbone  v.  Cotton  (1710)  12  Vin.  Abr.  Evi- 
dence, T,  b.  48,  pi.  11,  on  a  question  as  to  the 
genuineness  of  the  signature  to  a  promissory 
note  of  a  witness  who  denied  that  it  was  his. 
but  admitted  his  subscription  to  two  other  pa- 
pers which  were  produced,  "Pratt,  Ch.  J.,  left 
it  to  the  jury,  on  the  similitude  of  the  hands  be- 
tween the  deeds  proved  and  the  note." 

Evidence  to  the  same  effect  is  found  In  the  ar- 
gument of  Sergeant  Wynne  in  Atterbury's  Case 
(1723)  16  How.  St.  Tr.  323,  when  he  emphati- 
cally objected  to  the  reception  of  opinion  evi- 
dence of  handwriting  unless  accompanied  by  the 
production  of  the  examples  of  handwriting  from 
which  the  opinion  was  formed.  He  quotes 
Cujacius,  in  his  Commentary  on  Justinian's 
Novellae,  73,  on  the  practice  of  the  Roman  Law, 
and  says:  "It  was  necessary  to  bring  both  [the 
disputed  and  the  specimen  writings]  into  court, 
that  the  Judges  themselves  might  make  the  com- 
parison, and  not  leave  the  witnesses  to  be  the 
only  judges  of  it."  Then  he  goes  on  to  say  (at 
page  547)  :  "It  was  never  known,  and  I  may 
defy  all  the  writers  of  law  to  show  me  one  in- 
stance, that  any  evidence  of  the  similitude  of  ^ 
hands  (wnich  can  only  be  made  out  by  comp^^^ 
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parison  "  and  the  geni^neness  of  the  signa- 
turea  had  been  established  by  evidence  ad- 
dressed to  the  court  in  order  to  make  them 
admissible  for  such  other  purposes.  They 
were,  therefore,  admissible  for  the  purpose 
of  comparison  by  the  strict  rule  of  the  com- 
mon law.  There  was  no  occasion  to  decide, 
and  the  court  did  not  decide,  that  the  papers 
would  have  been  admissible  for  the  mere 
purpose  of  comparison  had  they  been  other- 
wise irrelevant.  On  the  contrary,  the  case 
fully  supports  Bowman  v.  Sanborn  and  Reed 
V.  Spaulding,  42  N.  H.  114.  In  State  v. 
Shinhorn  the  signatures  use^  for  comparison 
"were  not  proved  in  for  the  purpose  of  en- 
abling the  expert  to  testify."  They  were 
undisputed  signatures  already  in  the  case, 
and  were,  therefore,  admissible  according  to 


the  common-law  rule,  and  upon  the  author- 
ity of  the  cases  in  this  jurisdiction  up  to 
that  time.  In  State  y.  Hastings  the  stand- 
ard permitted  to  be  used  was  not  otherwi!*e 
in  the  case,  and  was  introduced  for  the  mere 
purpose  of  comparison;  and  the  opinion  is 
there  expressed,  in  language  not  open  to 
doubt,  that  writings  may  be  introduced  for 
the  mere  purpose  of  comparison,  although 
otherwise  wholly  irrelevant;  and  this,  too, 
without  regard  to  the  age  of  the  writing  in 
issue,  or  whether  testimony  hosed  on  direct 
knowledge  is  or  is  not  already  in  the  case. 
As  shown,  this  is  contrary  to  the  common 
law  and  all  previous  decisions  in  this  state. 
Moreover,  it  was  based  in  part,  &t  least,  up- 
on the  erroneous  assumption  that  a  similar 
result  had  been  previously  reached  in  the 


sou)  was  admitted,  but  where  the  papers  pre- 
tended to  be  written  in  the  same  hand,  were  pro- 
duced and  compared ;  which  Is  so  far  from  be- 
ing the  present  case  that  .  .  .  the  only  wit- 
nesses In  the  case  never  had  an  opportunity  of 
comparing  the  original  letter  .  .  .  with  any 
of  the  intermediate  letters  which  they  affirm  to 
have  been  written  In  the  same  hand." 
^  And  in  the  case  of  Ferrers  v.  Shirley  (1731) 
Fitzg.  195,  an  important  case  deciding  that  the 
knowledge  of  a  witness  called  to  swear  to  the 
Identity  of  handwriting  must  be  acquired  from 
having  seen  the  author  of  it  write,  or  from  let- 
ters received  from  him  in  an  established  corre- 
spondence, and  that  a  witness  was  not  compe- 
tent who  had  merely  seen  letters  said  to  have 
been  written  by  him ;  where  counsel,  aa  in  the 
last  case,  made  the  further  objection  to  the  wit- 
ness, "that  he  should  produce  the  letter,  that 
the  court  and  Jury  might  be  able  to  Judge  of  the 
resemblance  between  the  hand  to  the  letters  and 
that  to  the  deed ;  but  this  was  overruled  by  the 
court  [really,  not  as  being  improper,  but  unnec- 
essary], because  the  witness  might  well  have 
acquired  a  knowledge  of  [the  suI>Bcribing  wit- 
ness's] Cottlngton's  character,  by  having  seen 
several  letters  wrote  by  him." 

In  De  lA  Motte's  Case  (1781)  21  How.  St 
Tr.  687,  we  And  three  things :  First,  proof  of 
the  defendant's  handwriting,  by  witnesses  ac- 
quainted with  it,  at  last  allowed  again  In  a 
criminal  trial ;  second,  proof  of  handwriting  by 
real  comparison  by  witnesses  expressly  barred, 
under  the  mistaken  notion,  apparently,  that 
such  was  the  real  Intention  of  the  legis- 
lature in  the  reversal  of  Sidney's  at- 
tainder, the  court  declaring  that  "similitude  of 
handwriting"  meant  what  we  now  call  compari- 
son of  handwriting,  and  that  what  was,  in  fact, 
In  Sidney's  time  called  "similitude  of  handwrit- 
ing" was  proper  evidence ;  and  we  find,  third, 
the  Jury  allowed  to  compare  specimens  of  the 
handwriting  of  the  accused.  The  court  (Dul- 
ler, J.)  said  in  the  charge  (p.  810)  :  "Counsel 
.  .  .  objected  that  similitude  of  handwriting 
Is  no  evidence.  They  certainly  are  right,  .  .  . 
but  the  objection  does  not  apply.  .  .  .  Simili- 
tude of  handwriting  is  where  a  paper  is  produced 
not  sworn  to  by  any  person  that  has  ever  seen 
him  write,  or  has  any  knowledge  of  his  hand; 
but  the  inference  is  made  that  it  is  his  hand- 
writing because  it  is  like  some  other  which  is 
so;  but  that  is  not  the  evidence  that  has  been 
offered  to  you  respecting  any  one  of  the  papers 
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which  you  have  heard  read ;  they  have  all  been 
proved  by  persons  who  were  acquainted  with 
his  handwriting.  .  .  .  They  speaic.  not 
from  the  similitude  of  the  writing  only,  but 
from  their  knowledge  of  his  handwriting.  .  .  . 
That,  gentlemen,  is  the  only  evidence  which  can 
be  given  of  handwriting,  except  it  happens  that 
there  be  a  person  who  saw  the  prisoner  actual- 
ly write  the  papers."  And  yet  the  Jury  were 
(at  p.  766)  requested  by  the  defendant's  coun- 
sel to  take  and  compare  specimens  of  the  hand- 
writing of  the  prisoner  which  were  produced  in 
court,  and  to  which  a  witness  had  sworn. 

Next  we  find  Lord  Kenyon,  in  Aliesbrook  t. 
Roach  (1705)  1  Esp.  351,  saying  that  although 
some  judges  had  doubts  of  "the  rule  .  .  . 
allowing  of  the  Jury  to  judge  by  comparison  of 
hands,  ...  for  my  part  I  have  been  al- 
ways inclined  to  admit  it,  and  shall  do  so  In 
this  case." 

But  the  most  Illuminating  statement  In  re- 
gard to  the  old  practice  of  allowing  the  Jury  to 
compare  is  made  by  Lord  Denman  in  his  judg- 
ment in  the  great  and  leading  English  case  of 
Doe  ex  dem.  Mudd  v.  Suckermore  (1837)  5  Ad. 
&  El.  703,  at  p.  750,  2  Nev.  &  P.  16,  W.  W.  &  D. 
405,  7  L.  J.  Q.  B.  N.  8.  33,  showing  that  the 
practice  actually  continued,  even  to  that  late 
date,  in  spite  of  the  vacillating  and  inconclusive 
decisions  made  at  different  times  during  the  pre- 
ceding half  century.  He  said :  "The  same  ef- 
fect, I  am  aware  [as  when  the  Jury  compare 
letters  admitted  for  the  general  purposes  of  the 
cause],  might  possibly  be  produced  if  the  writ- 
ings from  which  the  handwriting  was  judged  of, 
were  in  court;  for  I  apprehend  the  jury  might 
then  desire  to  see  the  documents  on  which  the 
witness  Judged ;  and  my  brother  Parke  has  in- 
formed me  that  at  nisi  prius  he  has  felt  him- 
self lx>und  to  permit  them.  Prejudice  might 
thus  be  unfairly  excited  by  a  crafty  selection. 
This  would  be  an  abuse ;  and,  when  exposed  la 
broad  daylight,  would  draw  the  usual  coni^- 
quences  of  taking  unfair  advantages  on  the  par- 
ty making  the  attempt.  But  the  possibility  of 
abuse  Is  no  reason  for  excluding  what  may 
throw  light  on  the  truth,  and  is  in  Its  own  na- 
ture evidence." 

And  In  1758  we  find  the  court  in  Hensey's 
Case,  19  How.  St  Tr.  1342,  1365,  allowing  com- 
parison, even  by  a  witness,  and  In  a  criminal 
case. 

"Da  Costa :  'I  know  the  prisoner's  handwrit- 
ing very  well,  and  I  am  sure  these  are  his  hand- 
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unreported  case  of  Reed  v.  Spaulding.  More 
than  this,  there  was  no  evidence  whatever  be- 
fore the  court  or  the  jury  that  the  writing 
offered  for  comparison  was  the  defendant's. 
To  use  the  words  of  the  court:  "There  is 
no  more  evidence  that  the  prisoner  wrote  it 
than  that  anybody  else  did."  The  question 
whether  specimens  otherwise  irrelevant  are 
admissible  for  the  mere  purpose  of  compari- 
son could  not  properly  arise  until  a  speci- 
men was  offered.  None  was  offered  in  that 
case.  What  was  offered  was  no  tnore  a  spec- 
imen than  if  it  had  been  a  piece  of  blank 
paper.  What  the  court  said,  therefore,  on 
the  general  subject,  was  the  merest  dictum, 
and,  right  or  wrong,  without  the  weight  of  a 
judicial  decision.  In  fact,  it  is  stated  in  the 
opinion  that  the  portion  relating  to  the  com- 


parison of  handwriting  was  written  suppos- 
ing that  there  would  be  an  amendment  of 
the  case  to  warrant  it;  which  amendment 
was  not  obtained.  Altogether,  it  is  not  a 
satisfactory  case  to  mark  so  radical  a  de- 
parture from  the  common  law  and  from  the 
earlier  Xew  Hampshire  cases,  which  it  did 
not  assume  to  overrule.  In  State  v.  Clark 
the  standard  introduced  for  comparison  was 
apparently  not  in  the  case  for  any  other 
purpose,  and  it  w^as  admitted  to  be  genuine ; 
but  other  evidence  was  introduced,  based  on 
direct  knowledge  of  the  defendant's  hand- 
writing. The  admission  of  the  standard 
was  sustained,  but  no  authority  was  cited; 
and  it  is  impossible  to  know  from  the  opin- 
ion whether  the  decision  was  based  upon  the 
doctrine  in  State  v.   Hastings,  or  the  doc- 


writing.  ...  I  should  know  his  letters 
and  writings  from  all  others,  for  I  have  been 
well  acquainted  with  his  handwriting  for  ten 
years  past  and  have  often  seen  him  write.' 

"Have  you,  sir,  about  you  any  one  of  those 
letters  the  prisoner  sent  you?  If  you  have  you 
might  compare  it  with  these. 

"Da  Costa  (pulls  out  of  his  pocket  one  of  his 
own  letters  which  the  prisoner  had  sent  him  and 
compares  them  together)  :  'They  are  exactly 
alike.'  " 

There  was  apparently  no  objection  to  this 
comparison,  although  the  defendant's  counsel 
had  previously  objected  to  the  proof  by  "com- 
parison of  hands"  by  persons  who  had  seen  the 
defendant  write.  It  is  noticeable  that  this,  ad- 
mission of  comparison  by  a  witness  may  have 
been  intended  to  be  upon  the  authority  of  Lord 
Holt  in  Crosby's  Case  (1695)  12  How.  St.  Tr. 
1291,  1  Ld.  Raym.  39,  12  Mod.  72,  as  corrobora- 
tive evidence  of  the  proof  already  given  by  the 
same  witness  from  his  personal  knowledge  of 
the  defendant's  hand. 

A  case  upon  the  civil  side  of  the  same  court 
at  the  same  period,  but  a  few  months  before,  is 
important  as  introducing  for  the  first  time  the 
evidence  by  comparison  of  expert  witnesses  up- 
on handwriting.  In  Kemp  v.  Mackrlll,  Sayer, 
130,  in  the  King's  bench  in  1754,  on  an  Issue 
whether  the  name  of  the  defendant  subscribed 
to  two  of  three  exhibits  and  the  date  of  those 
exhibits  were  in  the  defendant's  handwriting, 
expert  opticians,  an  engraver,  and  writing  mas- 
ter were  examined,  and  agreed  hi  saying  that 
they  had  measured  the  dates  of  the  three  ex- 
hibits, which  were  in  all  three  the  same,  In 
nine  different  manners,  and  that  every  one  did 
agree  so  exactly  that  two  of  the  dates  must  have 
been  copies  of  the  third.  It  behig  Impossible  for 
any  person,  either  by  chance  or  with  design,  to 
have  written  the  three  dates  so  exactly  alike 
without  copying  two  of  them  from  the  third ; 
and  the  chief  justice,  in  summing  up  the  evi- 
dence to  the  Jurors,  observed  that  the  evidence 
of  the  witnesses  who  had  measured  the  names 
and  dates  was  exceedingly  material.  Unfor- 
tunately, the  reports  of  both  these  cases  are 
meager  upon  this  point.  In  Hensey's  Case  the 
reprint  Is  Incomplete,  and  no  charge  Is  included 
in  it ;  and  in  Kemp  v.  Mackrlll  there  Is  no  dis- 
cussion of  the  evidence,  and  no  objection  seems 
to  have  been  made  to  the  reception  of  such  evi- 
dence. 

We  now  come  to  a  long  series  of  decisions  of 
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I^rd  Kenyon  which  are  utterly  inconsistent  and 
Irreconcilable,  and  formed  the  principal  stum* 
bllng  block  to  the  later  Judges,  undoubtedly  In- 
ducing the  narrowing  decisions  which  stopped 
the  natural  course  of  the  development  of  the 
law  of  the  proof  of  handwriting  by  comparison, 
and  culminated  In  the  great  case  of  Doe  ex  dem. 
Mudd  V.  8uckermore  In  1837 ;  for  it  seems  rea- 
sonably clear  that  that  natural  development 
would  have  meant  supplementing  comparison  by 
the  Jury,  which  at  this  time  seems  to  have  been 
established  In  practice  although  not  generally 
or  expressly  recognized  in  the  books,  with  the 
expert  testimony  of  witnesses  as  assistants  of 
the  court  and  Jury, — a  development  seen  in 
every  other  branch  of  the  law  of  evidence,  in 
cases  where  matters  beyond  the  knowledge  of 
ordinary  witnesses  and  Jurymen  are  the  subject 
of  investigation,  and  it  is  necessary  to  resort  to 
the  opinions  of  persons  who  have  made  the  sub- 
ject-matter of  inquiry  the  object  of  particular 
study  and  attention.  How  powerful  still  re- 
mained the  Influence,  in  the  minds  of  the  Judges, 
from  Sidney's  Case,  of  the  old  fear  of  the  use  of 
"comparison  of  hands"  In  matters  of  great  Im- 
portance, does  not  always  appear,  but  there  are 
many  references  to  that  case  from  this  time  on, 
and  even  in  the  case  of  Doe  ex  dem.  Mudd  v. 
Suckei-more,  among  the  opinions  which  were 
thought  to  exhaust  the  learning  on  the  subject 
and  took  several  months  to  prepare :  we  find  In 
the  Judgment  of  Patteson,  J.,  the  statement  that 
the  reversal  of  Sidney's  attainder  showed  that 
"comparison  was  not  at  that  time  considered 
to  be  legitimate  evidence ;"  a  statement  which, 
as  has  been  Indicated  before,  involved  several 
errors. 

But  before  entering  upon  the  vagaries  of  Lord 
Kenyon  upon  this  subject,  It  Is  necessary  to  ob- 
serve a  case  decided  In  1770  by  Yates,  J.,  a 
judge  regarded  as  a  strong  authority.  This  de- 
cision (Brookbard  v.  Woodley,  Peake  N.  P.  Cas. 
20,  note)  refusing  to  allow  comparison  by  either 
witnesses  or  the  Jury  in  a  case  involving  the 
proof  of  an  ancient  document, — a  kind  of  evi- 
dence always  allowed  since,  and  probably  al- 
ways before,  ex  necessitate,  for  the  reason  that 
In  the  case  of  dispute  as  to  the  genuineness  of 
the  handwriting  of  a  person  long  dead  there 
would  be  no  one  who  could  swear  to  the  hand- 
writing from  personal  knowledge  acquired  from 
having  seen  the  person  write  (see  infra^  IV.), — 
is  remarkable,  not  only  because  contrary  ^[^ 
other  cases  on  the  same  point,  but  because  A 
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trine  of  Myers  ▼.  Toscan,  to  which  the  lan- 
guage of  the  opinion  would  seem  to  be  ap- 
plicable. If  the  latter,  then  the  question 
whether  genuine  writings  not  otherwise  in 
the  case  are  admissible  for  the  purpose  of 
comparison  w^s  not  involved  in  the  decision. 
On  the  question  whether  the  court  under- 
stood the  case  to  be  controlled  by  State  v. 
Hastings,  it  is  not  without  significance  that 
the  learned  judge,  who  had  participated  in 
that  opinion  only  a  year  previous,  did  not 
cite  it  or  make  mention  of  it  whatsoever. 
In  Carter  v.  Jackson  the  signature  to  a  bond 
was  in  dispute.  "The  jury  were  allowed 
to  compare  it  with  other  genuine  signa- 
tures." The  court  said:  "The  ruling  .  .  . 
upon  the  question  of  the  comparison  of  hand- 
writing was  correct."     It  does  not  appear 


whether  the  signatures  compared  were  in  the 
case  for  other  purposes.  If  they  were,  the 
decision  was  correct,  according  to  the  rule 
of  the  common  law.  If  not,  and  they  were 
admitted  for  the  mere  purpose  of  compari- 
son, the  decision  was  contrary  to  Myers  v. 
Tosccm,  Bowman  v.  Sanborn,  Reed  t.  Spauld- 
ing,  and  State  v.  Shinhom.  The  queation 
does  not  seem  to  have  received  special  con- 
sideration, and,  to  all  appearances,  the  de- 
cision was  made  to  rest  upon  the  dictum  in 
State  T.  Hastings, 

While  the  law  remains  in  the  conflicting^ 
and  inconclusive  shape  disclosed  by  the 
foregoing  review  of  the  authorities,  confu- 
sion and  controversy  are  inevitable.  Con- 
sistency and  efficiency  alike  require  a  def- 
inite rule,  authoritatively  declared.    In  this 


shows.  In  the  first  clause  of  the  opinion  quoted 
here,  entire  ignorance  of  the  last  two  cases  men- 
tioned, decided  only  a  dosen  years  before.  In 
order  to  prove  the  signature  of  a  rector,  who  had 
been  dead  many  years,  the  plaintiff  offered  for 
comparison  with  it  ancient  oflicial  entries,  made 
hy  him  and  signed  with  his  name.  It  was  said 
by  the  court:  "I  do  not  know  any  case  where 
comparison  of  hands  has  been  allowed  to  be  evi- 
dence at  all.  No  trial  can  be  decided  by  opin- 
ion and  speculation,  but  by  evidence.  Where  a 
witness  has  seen  the  party  write,  and  speaks  to 
his  belief  of  that  writing,  .  .  .  that  is  evi- 
dence. But  where  it  Is  merely  opinion  on  simili- 
tude of  the  writing,  collected  by  barely  compar- 
ing them,  the  Jury  may  compare  them  as  well 
as  anybody  else,  and  any  two  people  may  think 
differently.  .  .  .  The  case  now  In  question 
is  not  like  a  rental,  terrier,  old  title  deeds ;  these 
are  received  without  evidence  of  handwriting 
because  of  the  place  they  come  from,  which  gives 
them  authenticity.  Suppose  some  of  the  jury 
cannot  read  or  write,  how  are  they  to  judge  of 
the  similitude  of  hands?" 

In  the  first  of  the  remarkable  decisions  of 
Lord  Kenyon,  Macferson  v.  Thoytes  (1700) 
Peake  N.  P.  Cas.  20,  jury  comparison  was  re- 
jected, although  both  standard  and  disputed 
writing  were  upon  the  same  slip  of  paper,  so 
that  no  collateral  issue  could  be  Involved.  Upon 
the  plaintiff  offering  to  prove  the  first  indorse- 
ment of  a  bill  of  exchange  by  comparison  of  It 
by  the  jury  with  the  handwriting  of  the  ac- 
ceptance, Lord  Kenyon  said:  ''Comparison  of 
hands  Is  no  evidence.  If  It  were  so  the  situa- 
tion of  a  jury  who  could  neither  write  nor  read 
would  be  a  strange  one,  for  it  is  impossible  for 
such  a  jury  to  compare  the  handwriting." 

The  next  year  we  find  the  same  judge  allow- 
ing experts  to  compare  separate  papers.  In  or- 
der to  establish  forgery  of  a  will  the  defendant 
asked  two  postoffice  clerks,  who  swore  that  they 
were  used  to  detect  forgeries  and  had  studied 
the  two  papers,  whether  the  instructions  for 
drawing  up  the  will  were  In  the  handwriting  of 
the  person  proved  to  have  written  a  memo- 
randum of  attestation,  and  the  question  was  al- 
lowed by  Lord  Kenyon  although  objected  to  as 
being  comparison  of  hands.  They  were  also  al- 
lowed to  testify  that  the  Instructions  were  In 
an  Imitated  hand.  This  was  Goodtltle  ew  dem. 
Revett  V.  Braham,  4  T.  R.  497. 

But  two  years  later,  In  Stranger  v.  Searle 
(1798)  1  Esp.  14,  upon  a  defense  of  forgery  to 
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an  action  on  a  bill  of  exchange,  an  Inspector  of 
franks  at  the  postoffice,  who  did  not  know  the 
defendant's  handwriting,  was  not  allowed  by 
Lord  Kenyon  to  testify  as  to  the  genuineness 
of  the  bill  from  comparison  with  other  bills  ac- 
cepted by  the  defendant  and  proved  to  be  in  hl» 
handwriting. 

Two  years  after,  Lord  Kenyon  allowed  com- 
parison by  the  jury ;  in  an  exactly  similar  situ- 
ation, a  defense  of  forgery  to  an  action  on  a  bill 
of  exchange,  a  witness  who  had  in  his  possession 
certahi  bills  of  the  defendant,  upon  being  shown 
the  bill  In  dispute,  said  that  he  did  not  think 
the  acceptance  was  in  the  defendant's  hand  ;  and 
a  comparison  of  these  bills  with  the  acceptance 
of  the  bill  In  question  showed  that  they  were 
dissimilar.  The  counsel  for  the  defendant  then 
offered  to  the  Jury  several  other  bills  admitted 
to  be  of  the  defendants  handwriting,  and  de- 
sired the  Jury  to  compare  them  and  draw  their 
own  conclusion.  This  was  objected  to.  Per 
Lord  Kenyon :  "Some  judges  have  doubted  of 
the  policy  of  that  rule  of  evidence  respecting 
the  allowing  of  the  jury  to  Judge  by  comparison 
of  hands,  because  often  at  a  distance  from  the 
metropolis  the  Jury  are  composed  of  illiterate 
men,  incapable  of  drawing  proper  concltisions 
from  such  evidence.  For  my  part  I  have  al- 
ways been  inclined  to  admit  it,  and  shall  do  so 
In  this  case."    Allesbrook  v.  Roach,  1  Esp.  351. 

The  next  case,  decided  at  another  period  of 
two  years  (Dacosta  v.  Pym  [1797]  Peake,  Ev. 
154),  shows  a  wrong  application  of  a  wronjsly 
decided  case,  and  then  failure  of  the  court — per- 
haps out  of  respect  for  the  practice  In  such 
cases  which  we  have  before  observed — to  enforce 
the  principle  laid  down,  which  refused  to  the 
jury  the  privilege  of  looking  at  the  papers  for 
comparison.  For  comparison  with  an  acconnt 
signed  by  a  party,  in  order  to  prove  a  forgery 
"several  notes  signed,  etc.,  by  plaintiff  were  pro- 
duced to  the  Jury,  but  Lord  Kenyon  said  the  best 
rule  was  that  laid  down  by  Mr.  Justice  Yeates 
tin  Brookbard  v.  Woodleyl,  for.  If  the  jury  were 
to  look  at  the  papers,  their  judgment  would  de- 
pend on  their  knowledge  of  writing,  which  some 
might  know  better  than  others.  It  was  best 
to  rely  on  the  evidence  of  those  well  acquainted 
with  the  character  of  the  defendant's  handwrit- 
ing. The  Jury  nevertheless  were  permitted  to 
compare  the  different  signatures."  Peake,  Ev. 
Appx.  xxvii. 

The  same  year,  in  a  case  (Cary  v.  Pitt, 
Peake,  Ev.  164)  deciding  that  an  inspector  of 
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view,  we  have  re-examined  the  question, 
both  from  the  point  of  reason  and  authority. 
It  may  be  safely  stated  as  a  fundamental 
proposition  that,  on  the  question  whether  a 
given  signature  is  in  the  handwriting  of  a 
particular  person,  comparison  of  the  dis- 
puted signature  with  other  writings  of  that 
person  known  to  be  genuine  is  a  rational 
method  of  investigation,  and  that  similari- 
ties and  dissimilarities  thus  disclosed  are 
probative,  and  as  satisfactory  in  the  in- 
stinctive search  for  truth  as  opinion  formed 
by  the  unquestioned  method  of  comparing 
the  signature  in  issue  with  an  exemplar  of 
the  person's  handwriting,  existing  in  the 
mind,  and  derived  from  direct  acquaintance, 
however  little,  with  the  party's  handwrit- 
ing.   The  objections  upon  which  the  com- 


mon-law rule  of  exclusion  is  founded  are 
threefold:  (1)  Ignorance  of  jurors,  and 
their  inability  to  make  intelligent  compari- 
son; (2)  danger  of  unfairness  and  fraud  in 
the  selection  of  specimens,  with  no  sufficient 
opportunity  for  the  opposing  party  to  inves- 
tigate and  expose;  (3)  collateral  issues  as 
to  the  genuineness  of  the  specimens  pre- 
sented. (1)  The  first  objection,  however 
justified  by  the  state  of  English  society 
when  it  was  originally  announced,  has  no 
weight  at  the  present  time  in  a  jurisdiction 
where  intelligence  and  education  are  gener- 
al, and  needs  no  further  comment.  (2) 
Since  the  right  to  produce  specimens  under 
a  rule  allowing  comparison  is  equally  open 
to  both  parties,  and  the  specimens  are  all 
subject  to  examination  and  cross-exam ina- 


franks  at  the  postofflce,  who  had  never  seen  the 
person  write  whose  handwriting  was  disputed, 
could  not  prove  or  disprove  his  signature,  Lord 
Kenyon  said :  "The  furthest  extent  to  which 
the  rule  had  been  carried  was  to  admit  a  person 
who  had  been  in  the  habit  of  holding  an  episto- 
lary correspondence  with  the  party.'*  He  added, 
by  way  of  an  excuse  for  one  of  his  Inconslst- 
encies,  that,  although  evidence  as  to  whether 
the  handwriting  was  feigned  or  genuine  had 
been  "rec«*lved  in  Goodtitle  ew  dem.  Revett  v. 
Braham,  he  had,  In  his  charge  to  the  jury,  laid 
no  stress  upon  It.*'     Feake,  Ev.  Appx.  zxvi. 

Garrells  v.  Alexander  (1801)  4  Esp.  37,  so  far 
as  it  refuses  to  allow  one  not  an  expert,  who  had 
seen  the  defendant  sign  a  bond  in  the  action,  to 
compare  the  disputed  writing  with  that  signa- 
ture, was  correct  according  to  the  modern  no- 
tion ;  but  the  reasons  given  for  the  decision  are 
the  height  of  absurdity,  ignoring  the  earlier 
opinions  of  the  same  learned  Judge,  and  showing 
the  elfect  in  his  mind  of  the  old  bogie  of  Sid- 
ney's Case,  founded  on  an  Ignorant  or  mistaken 
notion  of  the  facts  of  that  case.  It  was  an  ac- 
tion on  a  bill  of  exchange,  and  one  who  had 
seen  the  defendant  sign  a  ball  bond  in  the  action, 
after  being  asked  whether  he  believed  the  ac- 
ceptance to  be  in  the  handwriting  of  the  defend- 
ant, and  answering  that  he  could  form  no  be- 
lief on  the  subject,  was  not  allowed  by  Lord 
Kenyon  to  compare  the  acceptance  with  the  sig- 
nature on  the  bail  bond,  but  swore  that  the  ac- 
ceptance was  "like"  the  signature  on  the  bond. 
Lord  Kenyon  held  that  this  was  sufficient  evi- 
dence to  go  to  the  jury.  "To  be  sure,  mere  com- 
parison of  hands  is  not  admissible  evidence  of 
itself;  that  was  Algernon  Sidney's  case;  but 
there  the  witness  had  never  seen  him  write  [in 
fact  two  witnesses  who  had  seen  him  write 
swore  to  his  handwriting]  ;  and  the  only  evi- 
dence in  the  case  was  mere  comparison  of 
bands ;  but  in  the  present  case  the  witness  has 
seen  the  defendant  write,  and  he  speaks  to  the 
likeness  which  the  handwriting  in  which  the 
bill  is  accepted  bears  to  that  which  he  has  seen 
the  defendant  actually  write." 

And  so  far  as  the  case  decides  that  the  evi- 
dence of  a  witness,  testifying  without  actual 
comparison,  that  handwriting  Is  "like"  other 
that  he  has  seen  written,  without  swearing  to 
bis  belief  In  Its  genuineness,  is  enough  on  which 
to  go  to  the  jury,  It  was  expressly  disapproved 
by  Lord  Bldon  In  Eagleton  v.  Kingston,  8  Ves. 
Jr.  439,  two  years  later.  He  said  there,  after 
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considerable  discussion  of  the  earlier  cases: 
••Till  very  lately  I  never  heard  of  evidence  in 
Westminster  Hall  of  comparison  of  handwriting 
\>S  those  who  had  never  seen  the  party  write; 
though  such  evidence  had  been  frequently  re* 
celved  in  the  ecclesiastical  court.  .  .  .  There 
Is  a  principle  here  that  may  account  for  the 
difference  of  practice  in  the  ecclesiastical  courts 
and  the  courts  of  common  law.  Suppose  some  of 
the  jury  cannot  read ;  how  can  they  judge  of  the 
similitude?  .  .  .  These  later  cases  [King 
ex  rel.  Jackson  v.  Cator ;  Macferson  v.  Thoytes ; 
Brookbard  v.  Woodley,  and  Cary  v.  Pitt]  appear 
to  have  brought  back  the  law  to  the  state  in 
which  it  stood  twenty-five  years  ago.  I  doubt 
the  authority  in  the  case  of  Garrells  v.  Alexan- 
der ;  where,  if  a  man  will  not  take  upon  him  to 
say,  he  believes  it  to  be  the  writing  of  the  per- 
son, but  says,  he  thinks  it  like,  Lord  Kenyon  is 
made  to  say,  that  is  evidence.  I  doubt  that.'* 
But  even  Lord  Eldon  is  found,  as  late  as  1814, 
in  Wade  v.  Broughton,  3  Ves.  &  B.  172,  speaking 
of  evidence  of  handwriting  without  juxtaposi- 
tion, as  "comparison  of  handwriting." 

King  ex  rel.  Jackson  v.  Cator  ([1802]  4  Esp. 
117),  referred  to  in  Eagleton  v.  Kingston,  was 
an  important  case,  and  marks  the  turning  point 
In  the  trend  of  the  decisions  on  this  general 
question.  An  expert  witness,  an  Inspector  of 
franks  at  the  postofflce,  who  had  never  seen  the 
defendant  write,  was  not  allowed  to  say  that 
two  papers  were  written  by  the  same  hand,  one 
of  them  being  the  libel  in  question  and  the  other 
an  admitted  writing  of  the  defendant.  Baron 
Hotham  said :  "This  question  seems  to  have 
been  solemnly  decided  [by  Lord  Kenyon  in  Good- 
title  ex  dem.  Revett  v.  Braham]  ;  but  when  I 
see  the  same  able  and  learned  judge  repenting  of 
what  he  had  suffered  in  the  former  case,  and  ex- 
pressly saying  [In  Cary  v.  Pitt]  he  could  not 
receive  such  evidence,  and  observing  that, 
though  such  evidence  was  received  in  Goodtitle 
ex  dem.  Revett  v.  Braham,  he  had  in  his  sum- 
ming up  to  the  Jury  laid  no  stress  upon  it, — 
this  being  the  case,  1  cannot  consider  It  so  ad- 
judged but  that  I  may  exercise  my  own  judg- 
ment in  rejecting  it." 

Burr  V.  Harper  (1816)  Holt,  420,  was  appar- 
ently  an  attempt  to  avoid,  by  an  indirection,  the 
effect  of  King  ex  rel.  Jackson  v.  Cator,  which 
was  accepted  as  law :  and  the  principle  stated, 
allowing  a  nonexpert  witness  to  handwriting  to 
refresh  his  recollection  at  the  time  of^ the  trial 
by  means  of  a  standard  ^i?^idI^4!9PeFOg4e 
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tion,  the  opportunity  for  advantage  from 
unfair  selections  is  too  slight  to  furnish  rea- 
son for  closing  the  door  against  this  im- 
portant avenue  of  investigation.  (3)  The 
third  objection — ^that  to  permit  comparison 
with  specimens  not  otherwise  in  evidence, 
and  admitted  for  the  mere  purpose  of  com- 
parison, would  introduce  collateral  issues, 
and  confuse  and  distract  the  jury — is,  when 
applied  to  specimens  neither  admitted  by 
the  parties  nor  foimd  by  the  court  to  be  gen- 
uine, firmly  grounded  in  reason  and  author- 
ity. The  whole  doctrine  of  comparison  pre- 
supposes the  existence  of  genuine  standards. 
Comparison  of  a  disputed  signature  in  issue 
with  disputed  specimens  would  not  be  com- 
parison, in  any  proper  sense.  When  the 
identity  of  anything  is  fully  and  certainly 


established,  you  may  compare  other  things 
with  it  which  are  doubtful,  to  ascertain 
whether  they  belong  to  the  same  class  or 
not;  but,  when  both  are  doubtful  and  un- 
certain, comparison  is  not  only  useless  as 
to  any  certain  result,  but  clearly  dangerous, 
and  more  likely  to  bewilder  than  to  instruct 
a  jury.  If  disputed  signatures  were  admissi- 
ble for  the  purpose  of  comparison,  a  collat- 
eral inquiry  would  be  raised  as  to  each 
standard;  and  the  proof  upon  this  inquiry 
would  be  comparison  again,  which  would 
only  lead  to  an  endless  series  of  issues,  each 
more  unsatisfactory  than  the  first,  and  the 
case  would  thus  be  filled  with  issues  aside 
from  the  real  question  before  the  jury. 
Juries  are,  indeed,  more  intelligent  than 
when  the  common  law  denied  them  even  the 


since  received  general  applause  In  Jurisdictions 
where  direct  comparison  is  not  allowed.  In  an 
action  on  a  contract  In  writing  a  witness  proved 
that  he  once  saw  the  defendant  sign  a  paper 
which  he  then  had  In  his  possession,  but  that  he 
would  not  venture,  from  the  mere  Inspection  of 
the  contract,  to  say  whether  the  signature 
omitted  was  the  defendant's,  but  that,  by  com- 
paring the  signature  of  the  agreement  with  the 
paper  in  his  possession,  he  could  swear 
that  he  believed  it  to  be  the  defend- 
ant's writing.  Dallas,  J.,  said :  "How  far  the 
comparison  of  handwriting  may  be  admitted  in 
evidence  was  much  discussed  In  the  case  of  King 
em  rel.  Jackson  v.  Cator.  The  present  case, 
however,  turns  upon  a  dlflferent  point.  It  is  a 
case  of  great  novelty  and  difficulty ;  bnt,  being 
required  to  form  an  opinion  upon  the  subject,  I 
shall  admit  It  as  evidence  to  be  left  to  the  Jury. 
.  .  .  But  the  present  evidence  cannot,  In 
strictness,  be  called  a  comparison  of  handwrit- 
ing. ...  He  has  seen  the  person  write,  and 
he  Is  presumed  to  have  formed  a  standard  in  his 
mind,  and,  with  that  standard,  to  compare  the 
writing  In  question.  This  standard  will  be  more 
or  less  perfect  according  as  the  Instances  have 
been  more  or  less  frequent.  The  mere  fact  of 
having  seen  a  man  once  write  his  name  may  have 
made  a  very  faint  impression  upon  the  witness's 
mind,  but  some  Impression,  however  slight  in 
degree,  it  will  make.  .  .  .  Here  a  basis  Is 
laid  in  the  fact  of  his  having  seen  the  defendaut 
sign  his  name  once  ...  He  then  recurs  to 
a  paper  which  he  knows  to  be  an  authentic  writ- 
ing. He  used  it  to  retouch  and  strengthen  his 
recollection,  and  not  merely  for  the  purpose  of 
comparison.  I  think,  therefore,  the  evidence  is 
admissible." 

That  this  was  considered  to  be  an  evasion  of 
what  had  by  this  time  got  to  be  almost  an  es- 
tablished rule  is  indicated  in  the  opinion  of  Pat- 
teson,  J.,  In  Doe  ex  dem.  Mudd  v.  Suckermore 
(1837)  5  Ad.  A  El.  703,  2  Nev.  &  P.  10,  W.  W. 
&  D.  405,  7  L.  J.  Q.  B.  N.  S.  33  :  "In  the  case  of 
Burr  V.  Harper,  Holt,  420,  Lord  Chief  Justice 
Dallas  aPowed  what  I  consider  to  have  been 
comparison  of  handwriting ;  and  I  do  not  think 
that  decision  right.*' 

Clermont  v.  TulUdge  (1829)  4  Car.  &  P.  1, 
the  first  decision  by  Lord  Tenterden  on  the  sub- 
ject, was  correct  according  to  the  modern  rule 
excluding  comparison  by  nonexpert  witnesses, 
but  the  reason  given  Is  unsatisfactory.  A  wit- 
ness admitted  on  cross-examination  that  a  letter 
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was  signed  by  a  party  in  his  presence,  but  that 
another  letter  was  not  so  signed,  and  was  asked, 
upon  being  shown  both  letters,  whether  they 
were  not  of  the  same  handwriting :  Lord  Tenter- 
den, Ch.  J.,  said:  "I  think  that  that  question 
cannot  be  put.  It  was  formerly  held  that  per- 
sons conversant  with  handwriting  could  be 
asked  whether  certain  letters  were  genuine  or 
not,  but  It  has  been  since  held  that  that  Is  not 
evidence." 

Two  other  decisions  by  the  same  Judge  are 
apparently  directly  opposed  to  each  other :  In 
Allport  V.  Meek  (1830)  4  Car.  &  P.  267.  an  ac- 
tion on  a  bill  of  exchange  accepted  by  the  de- 
fendant, who  was  proved  to  have  acknowledged 
that  the  acceptance  was  his,  the  plaintiff 
offered  to  submit  the  Instrument  to  the 
Jury  to  see  whether  the  Indorsement  was  of  the 
same  handwriting  as  the  drawing,  since  the  ac- 
ceptance admitted  the  drawing  to  be  correct; 
the  evidence  was  rejected.  But  that  the  objec- 
tion of  the  court  to  the  evidence  was  not  that 
Jury  comparison  (of  examples,  here,  already  In 
evidence)  was  not,  as  such,  allowable,  but  that 
it  must  have  been  that  no  other  proof  of  hand- 
writing had  been  first  offered,  mere  submission 
of  the  issue  to  the  Jury  not  being  enough,  clearly 
appears  from  the  other  case,  Solita  v.  Yarrow 
(1831)  1  Moody  &  R.  133.  on  practically  the 
same  facts.  On  the  question  of  likeness  between 
a  letter  alleged  and  denied  to  have  been  writ- 
ten by  a  party  and  a  bill  of  exchange  admitted 
by  him  to  be  In  his  handwriting,  and  already  In 
evidence,  counsel  relied  strongly  on  the  compari- 
son of  the  disputed  writing  with  the  admitted 
writing  in  the  bill,  and  Lord  Tenterden,  in  sum- 
ming up,  made  similar  remarks,  and  desired  the 
Jury  to  take  the  papers  and  compare  them. 

With  the  case  of  Griffith  v.  Williams  (1830) 
1  Cromp.  &  J.  47,  appears  for  the  first  time,  in 
the  struggle  to  exclude  Jury  comparison,  the  dis- 
tinction between  specimens,  to  be  used  as 
standards  of  comparison,  which  had  already 
been  admitted  in  evidence  for  other  purposes, 
and  specimens  having  no  direct  connection  with 
the  Issues,  and  offered  merely  for  the  purpose 
of  comparison  with  the  disputed  writing.  The 
plaintiff  put  in  evidence  several  letters  (appar- 
ently for  another  purpose)  which  were  admitted 
to  be  In  the  defendant's  handwriting,  and  called 
witnesses  to  prove  that  the  letter  upon  which 
the  question  mainly  depended  was  also  in  the 
handwriting  of  the  defendant ;  It  was  held  by 
the  court  of  exchequer  that,  "where  two  doca- 
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right  to  make  comparison  with  admitted  sig- 
natures not  otherwise  in  the  case,  but  the 
time  has  not  yet  come  when  they  should  be 
left  without  chart  and  compass.  It  is  due 
to  them  and  to  the  administration  of  justice 
that,  when  called  upon  to  pass  upon  the 
identity  of  a  signature,  the  standards  fur- 
nished for  this  purpose  should  be  genuine 
standards.  The  jury  should  not  be  required, 
nor  should  they  be  permitted,  to  make  com- 
parison with  disputed  standards,  and  to  set- 
tle for  themselves  the  collateral  question  of 
the  genuineness  of  the  standards,  which 
might  often  be  more  difficult  than  the  main 
question  of  the  genuineness  of  the  writing 
in  issue.  Such  a  practice  is  not  only  inde- 
fensible in  reason,  but  it  is  against  the  ju- 
dicial and  legislative  opinion  of  the  world. 


almost  without  exception.  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  272,  273;  Lawson,  Ex- 
pert Ev.  408;  Rogers,  Expert  Testimony,  S 
138.  By  the  civil  and  ecclesiastical  law, 
where  a  more  liberal  rule  of  comparison  pre- 
vailed than  at  common  law,  the  genuineness 
of  the  standard  was  an  indispensable  pre- 
requisite to  its  admission.  By  the  ecclesias- 
tical law  **the  instruments  of  comparison 
were  required  to  be  proved  by  witnesses  who 
saw  them  written,  and  it  was  for  the  judge 
to  decide  whether  they  were  sufficiently 
proved."  By  the  civil  law  it  was  provided 
that  "the  writing  must  either  be  of  a  public 
nature,  such  as  signatures  made  before  a  no- 
tary or  judge,  etc.,  or  papers  written  or 
signed  in  some  public  capacity;  or,  if  pri- 
vate papers,  they  must  be  admitted,  in  the 


mentB  are  In  evidence,  it  la  competent  for  the 
court  or  the  Jury  to  compare  them.  The  rule 
as  to  the  comparison  of  handwriting  applies  to 
witnesses,  who  can  only  compare  a  writing  to 
which  they  are  examined,  with  the  character  of 
the  handwriting  Impressed  upon  their  own 
minds ;  but  that  rule  does  not  apply  to  the 
court  or  Jury,  who  may  compare  the  two  docu- 
ments when  they  are  properly  In  evidence." 

But  this  decision  refusing  to  allow  witnesses, 
yet  permitting  the  Jury,  to  compare  specimens 
already  In  evidence,  needed,  as  to  the  second 
point,  a  converse  decision,  which  was  supplied 
in  Rex  V.  Morgan  (1831)  1  Moody  &  R.  134, 
note,  a  trial  for  sending  a  threatening  letter. 
Evidence  of  handwriting  being  very  slight,  the 
prosecution  offered  a  document  undoubtedly 
written  by  the  prisoner,  but  unconnected  with 
the  charge,  that  the  Jury  might  inspect  it  and 
compare  it  with  the  letter  hi  question ;  and  it 
was  contended,  on  the  authority  of  Griffith  v. 
WilllaBB,  that  the  evidence  was  admissible; 
since.  If  the  comparison  be  admissible  in  Itself, 
it  must  be  allowable  to  put  papers  in  evidence 
for  the  purpose  of  enabling  the  Jury  to  malce 
It.  Bollaud,  B.,  on  the  authority  of  the  case 
cited,  was  at  first  inclined  to  allow  the  evidence 
to  be  given,  but  afterwards  sartd  that  It  was  not 
the  Intention  of  the  court  in  that  case  to  decide 
anything  more  than  that  the  Jury  were  at  lib- 
erty to  compare  the  disputed  handwriting  with 
that  of  documents  which  were  In  evidence  In  the 
cause  Independent  of  that  question.  To  say 
that  a  party  might  select  and  put  in  evidence 
particular  letters  bearing  a  certain  degree  of 
resemblance  or  dissimilarity  was  a  very  differ- 
ent thing  from  allowing  the  Jury  to  form  a  con- 
clusion from  inspecting  a  document  put  in  for 
another  purpose,  and  therefore  free  from  the 
suspicion  of  having  been  so  selected. 

Four  cases  bringing  up  the  whole  question  of 
Jury  comparison  and  witness  comparison  were 
argued  In  1836,  although  the  last.  Doe  ex  dcm. 
Mudd  V.  Suckermore,  was  not  decided  until  the 
next  year. 

In  the  first,  Bromage  v.  Rice,  7  Car.  &  P.  548, 
where  a  party,  In  addition  to  the  usual  proof 
of  handwriting,  offered  to  put  in  the  hands  of 
the  Jury  a  great  number  of  bills  and  notes  which 
had  been  paid  by  him,  bearing  the  signature  of 
the  same  person,  for  comparison  with  the  sig- 
nature in  dispute,  Llttiedale,  J.,  said :  "I  shall 
reject  the  evidence.  The  Jury  are  not  to  compare 
any  other  writing  with  that  in  dispute  except 
62  L.  R.  A. 


documents  which  are  otherwise  evidence  In  the 
cause." 

The  second,  Waddlngton  v.  Cousins,  7  Car.  dc 
P.  595,  was  a  libel  action.  Upon  the  production 
of  a  witness  to  swear  to  his  belief  of  the  hand- 
writing of  the  defendant,  whom  he  had  seen 
make  entries  in  his  books,  which  were  offered 
for  the  Jury  to  see  to  form  their  opinion  as  to 
the  authorship  of  the  writing  in  dispute,  the 
books  were  rejected  by  Lord  Denman ;  and  a 
witness,  asked  a  question  Intended  to  Institute 
a  kind  of  comparison,  but  designed  to  evade  the 
rule,  "as  to  the  defendant's  handwriting  of  par- 
ticular words  which  were  in  the  book,  and  also 
in  the  libel,"  was  not  allowed  to  testify, — one 
would  think  erroneously,  on  any  basis.  And  in 
the  same  case  a  letter  written  by  the  defendant, 
which  contained  an  allusion  to  some  of  the  mat- 
ter in  dispute,  objected  to  because  the  purpose 
was  to  show  It  to  the  Jury  to  enable  them  to 
Judge  of  the  handwriting  of  the  paper  princi- 
pally in  dispute,  was  read  In  evidence,  being  "ad- 
missible in  its  own  nature ;"  but  the  defendant's 
objection  to  its  being  afterward  shown  to  the 
Jury  was  apparently  sustained, — also  a  doubt- 
ful decision  under  the  strictest  rule. 

In  Doe  ex  dem.  Perry  v.  Newton,  1  Nev.  &  P. 
1,  5  Ad.  &  El.  514,  W.  W.  &  D.  403,  6  L.  J.  K.  B. 
N.  S.  1,  where  It  was  proposed  to  give  to  the 
Jury  for  comparison  letters  admitted  on  cross- 
examination  to  be  genuine,  Ix>rd  Denman,  fol- 
lowing Rex  V.  Morgan,  said.  In  excluding  the  ev- 
idence :  "GrlflSth  v.  Williams  was  supposed  to 
go  a  long  way  when  it  established  the  right,  on 
the  part  of  a  Jury,  to  take  other  papers  already 
in  evidence  and  compare  them  with  tlie  ques- 
tionable one  for  the  purpose  of  coming  to  a 
conclusion,  from  the  comparison,  whether  that 
questionable  one  was  genuine.  The  real  ground 
on  which  that  case  stands  is  that  comparison  in 
such  a  case  Is  unavoidable.  When  two  docu- 
ments are  placed  before  a  Jury,  one  of  which  is 
In  question  and  the  other  Is  clearly  known  to  be 
the  handwriting  of  the  party,  no  human  power 
can  prevent  the  Jury  from  forming  some  opin- 
ion whether  those  two  were  written  by  the  same 
person.  ...  I  own  I  do  not  find  it  easy  to 
reconcile  what  I  have  now  said  with  what 
passed  before  Lord  Kenyon  In  the  case  of  Alles- 
brook  v.  Roach,  1  Esp.  351.  What  was  done  in 
that  case  Is  not  consistent  with  the  uniform 
practice  in  Westminster  Hall.  ...  It  is.  In 
my  opinion,  infinitely  safer  and  better  to  a^'i#|p 
by  the  rule  which  has  existed  up  to  the  pres^ 
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case,  by  the  party  to  whom  they  are  attrib- 
uted, to  be  of  his  own  handwriting.  A  pre- 
vious admission  of  them  or  previous  proof 
will  not  make  them  admissible."  The  con- 
troversy in  the  great  case  of  Doe  ex  dem. 
Mudd  V.  Suckermore,  5  Ad.  &  El.  703,  was 
not  to  secure  the  admission  of  disputed  sig- 
natures to  be  passed  upon  by  the  jury,  but 
to  the  end  that  specimens  already  estab- 
lished to  be  genuine  might  be  used  as  a 
basis  of  comparison.  Williams,  J.,  and  Den- 
man,  Ch.  J.,  while  contending  in  that  case 
for  the  right  to  compare  specimens  admitted 
to  be  genuine,  expressly  conceded  that  dis- 
puted specimens  should  not  be  permitted  to 
go  to  the  jury.  A  few  years  later  the  inher- 
ent value  of  comparison  as  a  method  of 
proof,  and  the  inconsistency  of  permitting 


it  with  papers  happening  to  be  in  the  case, 
and  denying  it  with  genuine  specimens  ad- 
mitted for  the  purpose,  was  recognized  by 
Parliament  by  17  &  18  Vict.  chap.  125,  §  27, 
as  follows:  "Comparison  of  a  disputed 
writing  with  any  writing  proved  to  the  sat- 
isfaction of  the  judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses ;  and  such 
writings  and  the  evidence  of  witnesses  re- 
specting the  same  may  be  submitted  to  the 
court  and  jury  as  evidence  of  the  genuine- 
ness, or  otherwise,  of  the  writing  in  dis- 
pute." While  the  refinements,  distinctions, 
and  exceptions  which  had  confused  the  sub- 
ject and  embarrassed  the  administration  of 
justice  were  thua  wiped  away,  and  the  door 
opened  wide  for  comparison  with  genuine 
specimens,  it  is  to  be  noted  that  the  essential 


time,  that  evidence  of  handwriting  by  compari- 
son Is  inadmlsalbie,  except  in  cases  where  it  Is 
anavoidable/' 

To  the  same  effect  upon  this  point  is  Qneen  v. 
Shepherd  (1845)  1  Cox  C.  C.  237.  Entries  in  a 
book  kept  by  the  prisoner  as  an  officer  of- a 
club  were  not  allowed  to  be  put  in  the  hands  of 
the  jury,  for  the  entries  were  not  material  for 
the  proof  of  the  case,  and,  accordingly,  were  not 
properly  papers  or  writings  in  the  cause,  the 
court  saying:  "If  this  were  allowed  particu- 
lar entries  may  be  selected  for  the  purpose,  dif- 
fering materially  from  the  prisoner's  general 
handwriting,  and  a  wrong  impression  be  there- 
by produced.'* 

Doe  ex  dem.  Devlne  t.  Wilson  (1855)  10 
Moore  P.  C.  C.  502,  an  appeal  from  New  Sooth 
Wales,  to  which  the  common-law  procedure  act 
was  held  not  then  to  apply,  lays  down  the  same 
rule. 

And  conversely,  In  an  action  on  a  bill  of  ex- 
change, the  question  being  whether  the  defend- 
ant accepted  it,  several  letters  from  the  defend- 
ant on  the  subject  of  the  bill  were  read  in  evi- 
dence, and,  upon  the  Jury  expressing  a  wish  to 
see  the  letters,  Gurney,  B.,  said  :  "If  these  let- 
ters and  papers  had  related  to  distinct  transac- 
tions, I  think  the  Jury  could  not  have  been  al- 
lowed to  look  at  them ;  but,  as  they  all  relate  to 
this  transaction,  they  may  see  them."  Eaton 
V.  Jervis,  8  Car.  ft  P.  273. 

Curiously  enough,  the  evidence  offered  and 
rejected,  as  to  which  the  struggle  was  made  and 
all  the  argument  directed,  in  Doe  e»  dem.  Mudd 
V.  Suckermore  (1837)  5  Ad.  &  El.  703,  2  Nev.  &. 
P.  16,  W.  W.  &  D.  405,  7  L.  J.  Q.  B.  N.  S.  33,  the 
case  whlcn  is  considered  to  have  settled  the 
English  general  rule  as  to  comparison  of  hand- 
writing with  documents  not  properly  in  evidence 
In  the  case  for  other  purposes,  was  not  actually 
evidence  by  comparison  at  all.  It  was  an  ac- 
tion of  ejectment,  and  a  witness  swore  that  the 
attestation  to  the  will  on  which  title  depended 
was  in  his  handwriting,  which  was  denied,  and 
he  then  admitted,  on  cross-examination,  that 
some  twenty  papers  shown  to  him  were  in  his 
own  handwriting;  whereupon  an  inspector  of 
handwriting  at  the  Bank  of  England  was  called, 
and  the  offer  was  made  to  put  In  his  hands  the 
admitted  and  disputed  writings  so  that  he 
might  determine  whether  both  were  written  by 
the  same  hand.  Vaughan,  J.,  was  doubtful  of 
the  propriety  of  the  evidence,  and  submitted  the 
question  to  Chief  Baron  Ablnger,  who  subu>*itted 
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an  opinion  against  its  admissibility ;  this  was 
read  in  court,  and  the  evidence  then  excluded. 
The  expert  was  then  asked  whether  he  was  ac- 
quainted with  the  handwriting  of  the  witness 
to  the  will,  and  when  it  appeared  that  hU 
knowledge  of  it  was  acquired  merely  from  a 
careful  examination  of  the  specimens  the  day 
before,  the  offer  to  put  the  will  in  his  hands, 
and  ask  him  whether  from  his  knowledge  of  the 
witness's  handwriting  he  believed  the  attesta- 
tion to  be  genuine,  was  rejected,  and,  upon  the 
argument  of  a  rule  for  a  new  trial  upon  the 
ground  of  the  improper  rejection  of  evidence, 
the  court  of  King's  bench  was  evenly  divided. 
The  Judgments  of  I^ord  Chief  Justice  Denman 
and  Williams,  J.,  proceed  upon  the  ground  that 
the  evidence  disputed,  not  behig  comparison  of 
hands,  was  admissible  because  the  knowledge  of 
the  witness  was  legitimately  obtained.  The 
opinions  of  Coleridge  and  Patteson,  JJ.,  argued 
that  the  evidence  from  such  knowledge  was  ac- 
tually the  same  thing  as  comparison  of  handc>, 
which,  with  two  special  exceptions  (the  cases 
of  ancient  documents  and  of  specimens  for  com- 
parison which  were  already  properly  in  evidence 
in  the  cause),  had  been  uniformly  rejected.  How 
false  this  reason  was  has  been  seen  from  the 
earlier  cases.  So  Williams,  J.,  says  at  p.  722. 
5  Ad.  &  El. :  "It  seems  to  me  that  the  evidence, 
so  far  as  this  objection  is  concerned,  was  ad- 
missible, because  it  was  not  the  comparison  of 
handwriting  in  the  proper  and  ordinary  sense  of 
the  term.  To  reject  it  because  what  was  equlT- 
alent  to  a  comparison  of  handwriting  took  place, 
would  go  far — so  far  as  the  reason  of  the  thing 
is  concerned — towards  disturbing  the  rule  alto- 
gether, and  letting  In  a  comparison  of  hand- 
writing as  a  medium  of  proof  in  all  cases  what- 
soever, or  excluding,  in  a  great  degree,  all  pos- 
sibiUty  of  proof."  Patteson,  J.,  on  the  other 
hand,  said  that  two  modes  of  acquiring  knowl- 
edge, on  which  opinions  of  handwriting  might 
be  given,  had  been  recognized  :  First,  from  see- 
ing a  person  write )  second,  from  receiving  cor- 
respondence and  afterward  having  some  com- 
munication thereto  with  the  other  person,  by 
which  it  is  acknowledged ;  and  that  it  was  now 
sought  to  introduce  a  third  mode,  by  satisfyioR 
a  witness  by  some  information  or  evidence  that 
a  number  of  papers  were  in  the  handwriting  of 
the  party,  and  then  asking  him  to  study  those 
papers  so  as  to  acquire  a  knowledge  of  his  hand- 
writing, and  afterwards  putting  the  disputed 
paper  in  his  hand  and  asking  hia  belief  respect- 
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principle  of  the  common  law  forbidding  dis- 
puted signatures  and  collateral  issues  wa9 
distinctly  preserved  by  the  provision  limit- 
ing comparison  to  writings  "proved  to  the 
satisfaction  of  th«  judge  to  be  genuine."  So, 
wherever  the  door  has  been  opened  to  this 
class  of  proof,  whether  by  legislation  or  by 
judicial  expansion  and  adaptation  of  the 
common  law,  the  same  safeguard  has  been 
preserved.  Rogers,  Expert  Testimony,  $ 
138;  J^wson,  Expert  Ev.  408;  15  Am.  & 
Kng.  Enc.  Law,  2d  ed.  p.  273.  State  v. 
Hastings,  53  N.  H.  452,  is  a  notable  excep- 
tion. There  the  court  said:  "In  England, 
under  that  statute,  the  jury  probably  need 
not  consider  the  question  of  the  genuineness 
of  the  paper,  ...  as  the  statute  seems 
to  make  the  finding  of  the  judge  on  that 


point  conclusive;  but  without  such  a  statute 
it  would  seem  to  be  necessary  that  the  evi- 
dence of  the  genuineness  of  such  paper 
should  be  introduced  to  the  jury,  and  then  / 
that  the  jury  should  find  that  fact  for  them- 
selves upon  all  the  evidence.  With  this 
modification,  we  see  no  reason  why  this 
English  rule  may  not  be  adopted  in  this 
state  as  a  plain  and  just  rule  to  be  followed 
in  all  such  cases."  Of  the  doctrine  involved 
in  the  suggested  modification,  it  may  be 
said:  (1)  It  is  dictum.  (2)  It  is  opposed 
to  the  whole  body  of  English  and  American 
authority.  (3)  It  is  contrary  to  general 
opinion  and  policy,  as  indicated  by  the  whole 
trend  of  modem  legislation.  (4)  It  is  un- 
supported by  any,  and  is  contrary  to  many, 
New  Hampshire  cases.     Myers  v.  Toscan,  3 


Ins  it ;  this  was  actually  a  comparison ;  "but" 
he  declared,  "this  court  recently,  in  the  case  of 
Doe  ex  dem.  Perry  v.  Newton,  5  Ad.  &  El.  514, 
1  Nev.  &  P.  1,  W.  W.  ft  D.  403,  6  L.  J.  K.  B.  N. 
S.  1,  has  expressly  determined  that  documents 
irrelevant  to  tbe  issues  on  tlie  record  shall  not 
be  received  in  evidence  at  the  trial  in  order  to 
enable  a  jury  to  Institute  such  a  comparison. 
Much  I  ess  can  it  be  permitted  to  introduce  them 
in  order  to  enable  a  witness  to  do  so." 

Although  Baron  Parke  is  found  declaring,  in 
Hughes  V.  Rogers,  8  Mees.  ft  W.  123,  10  L.  J. 
Exch.  N.  S.  238,  "there  was  no  point  decided  in 
that  case,"  the  real  effect  of  this  great  case  was, 
therefore,  to  decide  that  specimens  of  hand- 
writing nol  already  in  evidence,  and  so  irrele- 
▼aut  to  the  issues,  could  not  be  used  in  a  trial 
by  expert  witnesses  as  standards  for  comparison 
with  the  disputed  writing ;  two  of  the  Judges  de- 
claring that  the  evidence  as  to  which  the  real 
contention  was  made  was  not  admissible,  being 
i;omparl8on ;  and  the  other  two  denying  that  It 
was  comparison,  and  admitting  in  effect  that 
real  comparison  was  not  competent. 

But  Doe  ew  dem.  Mudd  v.  Suckermore  and  its 
predecessors  left  undecided  the  question  whether 
an  expert  witness  should  be  allowed  to  testify, 
by  comparison  in  court  with  specimens  already 
in  evidence  in  the  cause,  as  to  the  genuineness 
of  disputed  writings.  Goodtitle  ew  dem.  Revett 
v.  Braham,  the  case  of  which  Lord  Kenyon  "r» 
pented,"  in  Cary  v.  Pitt,  Peake  Ev.  154,  indeed 
allowed  Just  such  evidence,  but  that  case  war 
discredited  by  the  later  decisions ;  and  in  Grif- 
fith V.  Williams  it  was  held  that  witnesses  could 
**only  compare  a  writing  to  which  they  are  ex- 
amined, with  the  character  of  the  handwritin? 
Impressed  upon  their  own  minds ;"  but  these 
were  ordinary,  nonexpert,  witnesses ;  and  on 
this  point  the  case  was  followed  by  Reg.  v.  Cald- 
well (1847)  1  A.  M.  &  O.  324. 

The  question  was  answered  in  Queen  v.  Shep- 
herd (1845)  1  Cox  C.  C.  237.  a  nisi  prlus  deci- 
sion by  Erie,  J. ;  but  the  conclusion  arrived  at, 
that  an  expert  might  compare  handwriting  with 
papers  in  evidence,  to  disprove  its  genuineness, 
but  not  to  prove  the  same  thing,  is  extraordi- 
nary, and  one  for  which  there  seems  to  be  no 
authority.  It  was  an  indictment  for  sending  a 
threatening  letter,  and  an  expert  was  not  al- 
lowed to  compare  the  letter  with  another  writ- 
ing proved  to  be  the  prisoner's,  which  had  al- 
ready been  admitted  as  part  of  the  case  for  the 
prosecution,  the  court  saying:  "The  rules  of 
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evidence  as  applicable  to  this  case  will  not  al- 
low you  to  do  so.  You  may  call  a  scientific  wit- 
ness to  disprove  by  comparison  the  writing  at 
issue  from  being  the  writing  of  the  party  whose 
writing  it  is  said  to  be,  not  to  affirm  it.  All 
that  your  are  authorized  to  ask  this  witness  as 
a  scientific  witness  is  as  to  his  belief  of  the 
writing  being  in  a  natural  or  feigned  hand." 

2.  In  t?ke  ecclesiastical  courts. 

Comparison  by  witnesses  or  the  court  was  al- 
ways allowed  in  the  ecclesiastical  courts  of 
England. 

"From  1  Oughton's  Ordo  Judiciorum,  title 
225,  De  Oomparatione  lAterarum  ad  probandum 
manum  tcstatoris,  {{  1,  2,  3,  10,  11,  it  appears 
that,  when  the  handwriting  of  a  testator  or 
other  principal  party  was  disputed,  and  the  at- 
testing witnesses  were  deceased  before  the  suit 
commenced,  or  were  not  called,  it  was  allowable 
to  proceed  by  the  comparison  of  other  instru- 
ments. These  instruments  of  comparison  were 
required  to  be  proved  by  witnesses  who  saw 
them  written.  It  was  for  the  Judge  to  decide 
whether  they  were  sufficiently  proved ;  and  then 
the  comparison  was  made  by  sworn  comparltors 
whom  he  appointed,  to  the  number  of  four  or 
six  e  senioribus  procuratoribus,  et  peritioribus  in 
arte  scribendi.  .  .  .  The  ecclesiastical  law 
appears  to  have  made  no  limitation  as  to  tbe 
quality  of  the  instruments  which  might  be  made 
the  foundation  of  the  comparison ;  alia  scripta 
quamis  omnino  impertincntia  ad  cauaam  insti- 
tutam."  Opinion  of  Coleridge,  J.,  Doe  ew  dem. 
Mudd  V.  Suckermore,  5  Ad.  ft  El.  708,  2  Nev.  & 
P.  16,  W.  W.  ft  D.  405,  7  L.  J.  Q.  B.  N.  S.  33. 

Against  the  probate  of  a  codicil,  a  contestant 
offered  in  evidence  several  receipts  which  were 
alleged  to  be  the  deceased's  handwriting,  and  to 
differ  from  the  codicil,  both  in  the  character, 
and  manner  of  spelling;  they  were  objected  to 
as  having  been  written  three  years  before  the 
codicil,  in  which  time  a  man's  handwriting 
might  greatly  vary,  and  as,  therefore,  no  evi- 
dence to  prove  the  codicil  not  to  be  the  de- 
ceased's handwriting.  But  the  evidence  was 
admitted.  Machin  v.  Grindon  (1756)  2  Ad- 
dams  Eccl.  Rep.  91,  note. 

An  allegation  pleaded  that  a  paper  was,  in 
the  opinion  of  persons  skilled  in  handwriting, 
written  hi  a  studied  and  fabricated  hand,  and 
also  that  It  appeared  to  be  written  by  the  samei 
person  who  had  written  the  memorandum  at  tfaJlC 
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N.  H.  47;  Bowman  v.  Sanhorn,  25  N.  H.  87; 
Reed  V.  Spauldinfj,  42  X.  H.  114;  Slate  v. 
Shiiihorn,  46  X.  H.  497,  88  Am.  Dec.  224. 
The  headiiote  to  Carter  v.  Jackson,  "A  jury 
may  compare  a  disputed  signature  with  oth- 
ers admitted,  or  found  by  them,  to  he  gen- 
uine** was  (at  least  the  portion  italicized) 
wholly  unwarranted,  either  by  the  facts  of 
the  case,  or  the  opinion  of  the  court.  (5) 
It  was  based  upon  State  v.  Ward,  39  Vt. 
225,  which  has  since  been  repudiated  by  the 
same  court.  Rowell  v.  Fuller,  59  Vt.  688, 
10  Atl.  853.  (6)  It  has  been  reviewed  in 
Maine  and  rejected.  State  v.  Thompson,  80 
Me.  194,  13  Atl.  892.  (7)  Text  writers  have 
criticised  it.  Rogers,  Expert  Testimony,  § 
138;  Lawson,  Expert  Ev.  395,  397.  Finally, 
it  is  as  unsound  as  it  is  anomalous.     If  ad- 


hered to  as  a  rule,  it  would  make  compari- 
son a  source  of  confusion,  rather  than  of  in- 
struction. Its  vices  may  not  be  emphasized 
by  every  case,  but  they  are  ne>'ertheles8  in- 
lierent  and  obvious,  and  should  not  have  ju- 
dicial sanction.  The  true  rule  is  that,  when 
a  viTiting  in  issue  is  claimed  on  the  one  hand 
and  denied  upon  the  other  to  be  the  writing 
of  a  particular  person,  any  other  writing  of 
that  person  may  be  admitted  in  evidence  for 
the  mere  purpose  of  comparison  with  the 
writing  in  dispute,  whether  the  latter  is 
susceptible  of,  or  supported  by,  direct  proof 
or  not;  but,  before  any  such  writing  shall 
be  admissible  for  such  purpose,  its  genuine- 
ness must  be  found  as  a  preliminary  fact 
by  the  presiding  judge,  upon  clear  and  un- 
doubted  evidence.     State   v.    Thoinpson,   80 


bottom  of  the  paper.  This  was  objected  to  as 
extending  the  doctrine  of  comparison  of  hand- 
writing further  than  it  had  yet  been  carried, 
Dig.,  to  produce  evidence  to  show  that  it  could 
not  be  the  handwriting  of  any  person  whatever. 
The  court  said:  ''Comparison  of  hand  has  al- 
ways been  admitted  in  the  ecclesiastical  courts 
in  different  ways ;  the  old  way  was  to  refer  it  to 
the  officers  of  the  court.  In  White  v.  Terry  ft 
Longmore,  before  Sir  George  Hay  in  1774,  the 
court  referred  to  the  deputy  registrars  of  the  ad- 
miralty and  the  consistory  of  London  for  their 
opinion  as  to  handwriting.  It  is  observable,  al> 
so,  that  it  has  been  admitted  in  this  very  cause 
in  the  court  of  King's  bench  [apparently  Good- 
title  ex  dem.  Revett  T.  Brabam  (1791)  4  T.  R. 
497,  above,  II,  a,  11  ;  but  this  court  does  not 
want  such  a  precedent"  Rellly  v.  RIvett 
(1792)    1  Phillim.  Eccl.  Rep.  78,  note. 

In  Ueath  v.  Watts  (1798)  1  Phillim.  Eccl. 
Rep.  78,  note,  the  court  directed  the  deputy  reg- 
istrars of  the  admiralty,  the  arches,  and  of  the 
prerogative  courts  to  Inspect  several  signatures 
of  the  ^estator,  and  also  two  exhibits  in  his 
handwriting  which  had  been  produced  in  the 
cause,  and  to  compare  them  with  the  signature 
to  the  will ;  whereupon  they  reported  that  the 
signatures  were  not  written  by  the  same  person. 

An  allegation  pleading  that  the  signature  to 
a  will  was  not  the  handwriting  of  the  person 
whose  it  purported  to  be,  and  that,  by  compari- 
son of  the  signature  in  question  with  other  sig- 
natures of  that  person,  it  evidently  appeared  to 
persons  Judges  of  handwriting  and  fully  com- 
petent to  form  an  opinion  thereof,  that  the  sig- 
natures were  not  by  the  same  person,  was  ad- 
mitted. The  court  said  that  no  case  had  been 
suggested  upon  which  such  evidence  had  ever 
been  rejected ;  and  that  the  court  was  not  at  lib- 
erty to  refuse  it  from  any  opinion  It  might  en- 
tertain ot  the  effect  of  such  evidence.  Beau- 
mont V.  Perkins  (1809)  1  Phillim.  Eccl.  Rep. 
78. 

It  is  said  in  Saph  v.  Atkinson  (1822)  1  Ad- 
dams  Eccl.  Rep.  162 :  "All  evidence  as  to  the 
handwriting  of  any  party  Is  the  mere  state- 
ment of  an  opinion  formed  by  the  witness  on 
comparing  a  writing  eaid  to  be  his  with  some 
standard ;  and  to  say  that  the  mere  having  seen 
that  party  write  furnishes,  under  all  circum- 
stances and  universally,  the  best  standard, 
would,  in  my  Judgment,  be  absurd.  .  .  .  Ev- 
idence of  this  description  [real  comparison!  has 
always  been  received  in  these  courts." 
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But  the  influence  of  the  decisions  of  the  com- 
mon-law Judges  against  this  kind  of  evidence 
seems  to  be  shown  in  the  later  reported  cases  in 
the  ecclesiastical  courts.  So  we  read  in  Lock 
V.  Denner  (1822)  1  Addams  Eccl.  Rep.  333: 
'Mf  evidence  of  handwriting  by  comparison  be 
admissible  at  all,  which  it  is  too  late  to  mske 
a  question  of,  at  least  in  these  courts,  the  more 
numerous  the  standards  of  comparison  fur- 
nished are,  the  more  satisfactory  that  evidence 
is  likely  to  be.*' 

The  opinions  of  persons  who,  without  any 
previous  knowledge  of  a  person's  handwriting, 
undertake  to  Judge,  from  their  skill  and  exper- 
ience in  such  matters,  whether  a  signature  said 
to  be  his  be  so  or  not,  by  comparing  it  witJi 
others  admitted  to  be  his;  or  to  determine  from 
the  general  appearance  of  handwriting  whether 
it  be  written  in  a  natural  or  imitated  character, 
— have  been  constantly  held  to  be  the  lowest  and 
weakest  species  o£  evidence  that  can  be  oiTered. 
Robson  V.  Rocke  (1824)  2  Addams  Eccl.  Rep., 
53. 

And  in  Young  v.  Brown  (1828)  1  Hagg.  Eccl. 
Rep.  556,  the  distinction  is  draw^n,  on  the  point 
of  evidential  value,  between  comparison  of 
handwriting  to  prove  genuineness,  and  compari- 
son to  prove  imitation  of  handwriting, — ^between 
evidence  of  similitude  and  evidence  of  dissimili- 
tude. The  opinion  says  In  this  case  that  dis- 
similitude of  handwriting  is  the  weakest  and 
most  deceptive  of  all  evidence ;  if  such  evidence 
may  have  some  slight  weight,  where  the  case 
for  its  affirmative  proof  depends  on  handwrit- 
ing, still,  against  the  positive  evidence  of  wit- 
nesses attesting  and  deposing  to  a  signature  as 
actually  made  in  their  presence,  it  can  scarcely 
have  any  efTect. 

On  an  issue  as  to  the  alteration  of  a  will,  ex- 
perts were  permitted  to  state  their  opinion,  from 
an  examination  of  the  inks,  that  certain  lines 
were  written  at  different  times,  and  that  cer- 
tain alterations  were  made  after  the  will  was 
completely  written.  Cooper  v.  Bockett  (1W8) 
4  Moore  P.  C.  0.  419,  10  Jur.  931. 

But  although  comparison  with  irrelevant  pa- 
pers was  admissible,  it  was  not  of  itself  suffi- 
cient to  establish  a  will  in  the  absence  of  other 
confirmatory  testimony.  Crisp  v.  Walpole  (1829) 
2  Hagg.  Eccl.  Rep.  535. 

b.  After  the  statute  of  i854  • 
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Me.  194,  13  Atl.  892;  Roicell  v.  Fuller,  69 
Vt.  688,  10  Atl.  853;  Cam.  v.  Coe,  115  ^Itiss. 
481;  Costelo  v.  Crowell,  139  Mass.  588,  2 
N.  E.  698;  Bragg  v.  Colwell,  19  Ohio  St. 
407,  413;  Rogers,  Expert  Testimony,  §  138; 
LAwson.  Expert  Ev.  408;  15  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  273.  This  involves,  in- 
deed, a  marked  departure  from  the  common 
law.  It  does  away  with  the  common -law 
limitation  of  comparison  to  standards  other- 
wise in  the  case,  and  hence  w^ith  its  excep- 
tions, and  the  controversy  and  confusion 
which  have  grown  out  of  them.  It  also  ab- 
rogates the  rule  of  Myei'S  v.  Toscan,  making 
proof  by  comparison  dependent  upon  the 
introduction  of  primary  proof  based  on 
knowledge.  In  some  states,  as  already 
shown,   legislation   has   been   deemed   essen- 


tial to  bring  about  such  changes;  but  in 
others,  as  we  have  also  shown,  the  same  re- 
sult has  been  aecomplished  by  judicial  ac- 
tion. As  the  common-law  rule  was  based 
primarily  upon  the  assumed  incapacity  of 
jurors  to  make  intelligent  comparison,  such 
judicial  action  would  seem  warranted  under 
the  power  to  adapt  the  common  law  to  new 
conditions.  The  value  of  comparison  as  a 
method  of  proof  being  now  generally  con- 
ceded, juries  being  no  longer  too  ignorant  to 
derive  benefit  from  that  source,  and  the  dan- 
ger of  spurious  specimens  and  the  objections 
to  collateral  issues  being  fully  met  by  re- 
quiring the  genuineness  of  the  standard  to 
be  determined  as  a  preliminary  fact  by  the 
trial  judge,  there  remains,  it  would  seem,  no 
satisfactory  reason  for  the  old  limitations 


ft  18  Vict.  chap.  125)  radically  changred  the  law 
of  proof  of  handwriting.  It  allows  comparison 
by  both  wltnessefl  and  Jury  with  writings,  hav- 
ing no  relation  to  the  Issues  involved,  the  only 
express  limitation  being  that  the  standard  to  be 
used  for  comparison  must  be  proTed,  to  the 
satisfaction  of  the  Judge,  to  be  genuine.  The 
text  of  {  27,  which  has  been  adopted  Into  the 
statute  books  of  many  states,  frequently  ver- 
batim. Is  as  follows :  "Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the 
satisfaction  of  the  Judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses,  and  such 
writings,  and  the  evidence  of  witnesses  respect- 
ing the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness,  or  other- 
wise, of  the  writing  in  dispute."  Scotland  and 
Ireland  were  excepted  from  the  operation  of 
the  statute :  but  in  1856,  by  19  ft  20  Vict.  chap. 
102,  f  30,  the  common-law  procedure  act  for 
Ireland,  the  same  law  was  extended  to  Ireland. 

Whether  *'any  writing"  included  one  not  rele- 
vant to  the  issues  was  a  question,  however,  re- 
quiring a  decision.  In  an  action  on  a,  bill  of 
exchange,  llie  defense  being  forgery,  the  plain- 
tiff offered,  for  the  purpose  of  comparison,  cer- 
tain signatures  of  the  defendant  and  the  sig- 
nature book  of  the  defendant's  bankers  in 
which  he  had  signed  his  name,  for  the  purpose 
of  identifying  his  signature,  and,  over  the  ob- 
jection of  the  defendant  that  the  documents 
trere  not  relevant  to  the  Issue,  it  was  held  that 
such  documents,  not  otherwise  relevant,  were 
admissible  for  the  purpose  of  comparison  when 
properly  proved  to  be  In  the  defendant's  hand- 
writing, under  the  common-law  procedure  act. 
Birch   V.   Uldgway   <1858)    1  Fost.  ft  F.  270. 

In  Roupell  v.  Haws,  3  Fost.  ft  F.  784,  similar 
documents  were  used  for  comparison  by  experts. 

Another  decision  was  necessary  to  determine 
whether  the  statute  applied  to  criminal  cases. 
One  accused  of  forgery,  upon  being  questioned 
as  to  the  forged  paper,  wrote,  upon  request,  his 
name  and  the  forged  name,  and  these  signatures 
were  later  produced  upon  the  trial ;  It  was  held 
that  they  were  not  admissible  In  evidence,  as 
they  could  only  be  material  for  the  purpose  of 
comparison  of  handwriting,  and  a  document  was 
not  admissible  simply  for  that  purpose  in  a 
criminal  case  under  the  common-law  procedure 
act.     Reg.  V.  Aldrldge  (1863)  3  Fost.  ft  F.  781. 

But  this  omission  was  supplied  in  1865  by  the 
passage  of  28  ft  29  Vict.  chap.  18,  i  8,  making 
the  same  rule  apply  in  criminal  trials. 
02  L.  R.  A. 


In  Hughes  v.  Dlnorben  (1859)  32  L.  T.  271, 
an  action  for  a  libel,  where  two  admitted  let- 
ters were  put  in  evidence  and  examined  by  the 
Jury  to  prove  the  handwriting  of  the  defend- 
ant, and.  In  order  to  prove  malice,  seven  anony- 
mous letters  were  also  put  in  evidence,  which, 
in  the  opinion  of  the  witnesses,  were  also  in 
the  defendant's  hand ;  but  the  question  whether 
they  wer«  sufficiently  proved  to  serve  as  media 
of  proof  and  standards  of  comparison  ^as  not 
passed  upon  by  the  trial  Judge,  and  no  appeal 
was  made  to  him  upon  that  question, — it  was 
held  that,  since  the  seven  letters  were  not 
given  in  evidence  as  a  standard  for  comparison, 
permitting  the  Jury  to  take  the  admitted  letters 
and  also  the  anonymous  ones  for  comparison 
was  no  error. 

But  it  has  been  held  that  the  production  of 
writings  by  the  opposing  party  for  comparison 
with  the  disputed  writing  will  not  be  ordered 
at  the  hearing  of  a  summons  for  their  produc- 
tion, since  the  disputed  writing  may  be  com- 
pared only  with  other  writings  proved,  to  the 
satisfaction  of  the  Judge,  to  be  genuine ;  and 
this  proof  could  only  be  furnished  at  the  trial. 
Wilson  V.  Thombury  (1874)  43  L.  J.  Ch.  N.  S. 
356,  L.  R.  17  Eq.  517. 

At  what  time  the  comparison  by  the  Jury 
may  take  place  was  determined  in  Cresswell  v. 
Jackson  (1860)  2  Fost.  ft  F.  24.  A  witness  who 
had  attested  a  codicil  was  asked,  upon  cross- 
examination,  whether  the  handwriting  of  the 
codicil  was  not  his  own,  which  he  denied,  and 
other  writings  were  put  in  his  hands  and  ad- 
mitted by  him  to  be  his  own  ;  they  were  then 
permitted  to  be  shown  to  the  Jury  for  the  pur- 
pose of  comparison  before  the  cross-examina- 
tion was  proceeded  with.  And  in  a  reporter's 
note  to  this  case  It  is  said.  "It  is  not  expressed 
[in  the  statute]  when  the  writings  are  to  be 
submitted  to  the  Jury  and  the  comparison  may 
be  made,  but  it  is  Implied  that  the  writings  and 
the  evidence  of  witnesses  are  to  be  submitted 
to  them  at  the  same  time;  and,  if  other  writ- 
ings are  produced  In  course  of  cross-examina- 
tion of  a  witness,  and  they  are  the  writings  of 
the  witness,  the  most  convenient  time  will 
probably  be  then.  In  other  cases,  according  to 
the  ordinary  rule,  It  will  doubtless  be  in  the  dis- 
cretion of  the  Judge.  .  .  .  One  restriction  Is 
implied,  viz.,  that  the  disputed  writing  must  be 
relevant  to  the  Issue;  .  .  .  but  .  .  . 
there  Is  no  restriction  on  the  section  as  to 
whether  the  comparison  of  handwriting  may  bf ^ 
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and  exceptions.  And  it  is  fair  to  assume 
that,  had  no  statute  been  enacted,  the  com- 
mon law  of  England,  adjusting  itself  to 
changed  conditions,  would  now  accord  with 
the  rule  we  have  announced.  Such  a  ten- 
dency was  indicated  by  the  discussion  and 
decision  in  Doe  ex  dern.  Mudd  v.  Sucker- 
more,  which  was  so  soon  followed  by  the  act 
of  Parliament  referred  to.  In  any  event, 
the  essential  principle  of  the  common  law 
is  preserved,  and  the  dangers  and  objections 
against  which  it  was  aimed  met,  by  requir- 
ing the  genuineness  of  the  standard  to  be 
found  by  the  court  as  a  preliminary  fact, 
upon  clear  and  positive  testimony.  In  the 
present  case  no  objection  appears  to  have 
been  made  to  the  introduction  of  the  speci- 
men signatures  upon  the  ground  that  their 
genuineness  had  not  been  predetermined  by 


the  court,  and  what  has  been  said  upon  this 
subject  has  been  said  incidentally  to  the  dis- 
cussion of  the  main  question,  and  with  ref- 
erence to  a  rule  of  practice  for  future  guid- 
ance, and  not  because  it  was  required  by  the 
exception.  The  exception,  as  we  understand 
it,  rests  upon  the  fundamental  ground  that 
writings  not  otherwise  in  the  case,  and  not 
admitted  to  be  genuine,  are  inadmissible  for 
the  purpose  of  comparison,  even  though  first 
shown  to  be  genuine  to  the  satisfaction  of 
the  court.  This  is  contrary  to  the  conclu- 
sion we  have  already  announced. 

5.  The  exception  to  the  admission  of  the 
signatures  because  they  were  made  subse- 
quent to  the  time  the  bond  purported  to 
have  been  made  cannot  be  sustained.  True, 
''the  claimed  author  of  disputed  writings 
cannot   make  testimony    in    his   favor    by 


as  to  the  handwritingr  of  the  witness  or  of  a 
party  In  the  cause." 

And  a  related  question  was  answered  In  Cob- 
bett  V.  Kllminster  (1863)  4  Fost.  &  F.  400.  The 
defendant,  upon  cross-examination,  having  been 
got  to  write  on  a  piece  of  paper  a  certain  date 
containing  several  of  the  figures  of  one  of  the 
memoranda  the  handwriting  of  which  he  denied 
to  be  his,  the  paper  was  allowed  to  be  handed 
to  the  jury  for  the  purpose  of  comparison  with 
the  memoranda.  A  note  to  this  case  says : 
"Before  the  act,  documents  not  in  evidence,  and 
not  admissible  as  not  being  relevant,  could  not 
be  produced  for  the  purpose  of  showing  similar- 
ity in  the  form  of  letters  or  figures  and  the 
mode  of  writing,  though  they  might  for  the 
purpose  of  proving  a  particular  habit  of  spell- 
ing (Brookes  v.  Tichborne,  5  Exch.  920,  20  L.  J. 
Exch.  N.  S.  69,  14  Jur.  1122).  And  documents 
in  evidence  could  be  shown  to  the  Jury  for  the 
purpose  of  comparison  (vide  common-law  pro- 
cedure act  1S54).  Section  27  provided  that 
'comparison  .  .  .  shall  be  permitted  to  be 
made  by  witnesses,  and  the  evidence  of  wit- 
nesses respecting  the  same  may  be  submitted  to 
the  court  and  Jury.'  .  .  .  This  says  nothing 
as  to  the  admissibility  to  the  Jury  of  documents 
not  in  evidence ;  nor  does  It  say  anything  as  to 
the  admission  of  documents  for  the  mere  pur- 
pose of  showing  to  the  Jury  for  comparison. 
But,  as  before  the  act,  any  documents  hi  evi- 
dence might  be  shown  to  the  Jury  for  that  pur- 
pose (Doe  €9  dem.  Perry  v.  Newton,  5  Ad.  & 
El.  514,  1  Nev.  &  P.  1,  W.  W.  &  D.  403,  6  L.  J.  K. 
B.  N!  S.  1,)  and,  as  this  clause  makes  a  docu- 
ment admissible  for  comparison  by  witnesses, 
and  so  makes  it  admissible  as  evidence,  being  in 
evidence,  it  may  be  shown  to  the  Jury.  And 
if  a'  document  is  admissible  for  comparison  by 
witnesses  it  does  not  matter  that  the  real  ob- 
ject with  which  It  is  put  in  Is  for  comparison 
by  the  Jury, — especially  where,  as  here,  the 
writing  put  In  is  that  of  a  witness,  or  of  a  party 
to  the  cause  who  is  a  witness." 

And  where.  In  an  action  on  a  bill  of  exchange, 
no  evidence  was  offered  by  the  plaintiff  as  to 
the  acceptance  by  the  defendant,  except  that 
the  bill  and  a  letter  were  produced  at  the  trial 
In  accordance  with  the  notice  to  produce  by 
the  defendant,  so  that  the  jury  had  an  oppor- 
tunity of  comparing  the  handwriting  If  they  had 
thought  It  necessary,  It  was  held  that  there  was 
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some  evidence  to  go  to  the  Jury  of  the  defend- 
ant's handwriting,  and  a  refusal  to  nonsuit  was 
proper.  Scard  v.  Jackson  (1875)  24  Week.  Bep. 
159. 

That  a  witness,  by  comparison  nnder  the 
statute,  must  be  an  expert  seems  to  have  been 
assumed  in  the  cases  discussed,  in  accordance 
with  the  general  rule  as  to  opinion  evidence; 
but  this  point  was  decided  in  Queen  v.  Silver- 
lock  [1804]  2  Q.  B.  766,  63  L.  J.  M.C.  N.  S.  233. 
10  Reports,  431,  72  L.  T.  N.  8.  298,  43  Week. 
Rep.  14,  18  Cox  C.  C.  104,  58  J.  P.  788.  On  an 
Indictment  for  obtaining  money  by  false  pre- 
tenses, where  the  solicitor  for  the  prosecution 
was  called  as  an  expert  for  comparison  of  the 
handwriting  in  dispute  with  the  admitted  hand- 
writing of  the  defendant,  and  it  was  objected 
that  the  solicitor  was  not  an  expert,  since  he 
had  never  before  given  evidence  as  to  hand- 
writing, and  had  obtained  his  knowledge  of 
handwriting  apart  from  his  professional  work, 
it  was  said  by  Lord  Russell  that  the  witness 
who  is  called  upon  to  give  evidence  founded 
upon  a  comparison  of  handwritings  must  be 
peritua,  but  it  could  not  be  said  that  he  must 
have  become  peritus  in  the  way  of  his  baslness, 
or  In  any  definite  way.  The  question  is.  Is  he 
skilled?  And  if  he  is  not  skilled  the  judge  will 
tell  the  Jury  to  disregard  his  evidence. 

III.  The  various  American  general  rules. 

The  rules  In  the  American  courts  as  to  the 
admission  of  proof  by  comparison,  generally, 
are  so  variant  as  to  make  it  seem  to  be  con- 
venient If  not  necessary  to  treat  separately  the 
decisions  of  the  different  states  as  to  the  general 
rule,  taking  up  one  jurisdiction  at  a  time.  The 
reasons  for  the  great  divergence  In  these  Ameri- 
can decisions  are  to  be  found,  probably,  in  the 
different  conceptions,  at  different  periods,  when 
the  law  of  the  various  states  was  receiving  its 
first  form,  of  the  prevailing  common-law  rule  in 
England,  which,  as  has  been  seen  before,  went 
through  several  transformations.  In  some  of 
the  older  states,  for  Instance,  comparison  by 
the  jury  never  ceased  to  be  the  practice,  while 
hi  other  states  In  which  there  is  no  record  of 
any  practice  or  decisions  until  the  time  of  the 
late  decisions  in  England  before  the  statute,  the 
limited  rule  then  prevailing  In  that  country  was 
'  adopted  without  any  general  dissent,  although  in 
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brining  in  for  comparison  a  writing  manu- 
factured by  him  for  that  very  purpose  after 
the  controversy  has  arisen.  He  is  confined 
to  the  production  of  papers  written  by  him 
before  the  controversy  commenced,  or  those 
subsequently  made  by  him  in  the  usual 
course  of  business,  and  under  such  circum- 
stances as  to  negative  all  idea  that  they 
were  made  for  the  purpose  of  being  used  as 
evidence  in  his  own  favor.  A  party  cannot 
be  allowed  to  manufacture  this  class  of  tes- 
timony, more  than  any  other,  in  his  favor. 
The  utmost  limit  to  which  the  cases  and 
practice  go  in  this  respect  is  to  allow  the  op- 
posing party,  when  the  upholding  party 
takes  the  stand  as  a  witness,  in  cross-ex- 
amination to  call  upon  him  to  write  in  the 
presence  of  the  jury,  that  he  may  use  such 


specimens  of  his  writing  for  comparison 
with  the  disputed  writing  by  the  jury  and 
experts  against  him."  Sanderson  v.  Osgood, 
62  Vt.  309;  King  v.  Donahue,  110  Mass.  155, 
14  Am.  Rep.  589;  Uiokory  v.  United  States, 
151  U.  S.  303,  38  L.  ed.  170,  14  Sup.  Ct.  Rep. 
334.  There  is  no  pretense  in  the  present 
case  that  the  signatures  introduced  for  the 
purpose  of  comparison  were  made  after  con- 
troversy arose,  or  that  they  were  manufac- 
tured for  the  purpose  of  comparison.  The 
mere  fact  that  they  were  made  subsequent 
to  the  execution  of  the  bond  is  not  suffi- 
cient to  render  them  inadmissible 
Exceptions  ovetTuled. 

Parsons,  J.,  did  not  Bit.    The  others  con- 
curred. 


Tery    many   cases   with   local   distinctions  and 
limitations  which  have  never  found  place  in  the 
English  law  on  the  subject. 
In  the  Federal  courts. 

From  several  early  cases  In  the  United  States 
courts  It  does  not  clearly  appear  whether  the 
comparison  of  bands  mentioned  is  real  or 
pseudo  comparison. 

In  Brooke  v.  Peyton  (1802)  1  Cranch  C.  C. 
96,  Fed.  Cas.  No.  1,934,  a  libel  action,  "the 
defendant  prayed  the  court  to  Instruct  the  Jury 
that  evidence  by  comparison  of  bands  Is  not  suf- 
ficient to  prove  the  publication.  The  court 
unanimously  refused  to  give  the  instruction.*' 

But  In  an  action  of  covenant  counsel  "en- 
deavored to  prove  a  receipt  of  defendant  by 
comparison  of  hands.  Per  Curiam :  This 
kind  of  proof  is  inadmissible."  Martin  v.  Tay- 
lor (1803)  1  Wash.  C.  C.  1,  Fed.  Cas.  No.  0,166. 

And  In  Reld  v.  Hodgson,  1  Cranch  C.  C.  491, 
Fed.  Cas.  No.  11,667,  we  find  the  court  appar- 
ently treating  as  comparison  ordinary  proof  of 
handwriting,  by  witnesses  having  knowledge 
from  correspondence,  and  saying:  "It  is  evi- 
dence by  comparison  of  hands,  and  is  the  best 
evidence  the  nature  of  the  case  will  admit." 

In  Dunlop  v.  Silver  (1801)  1  Cranch  C.  C.  27, 
Fed.  Cas.  No.  4,169,  we  find  real  comparison. 
'The  plaintiff  offered  to  prove  the  handwriting 
of  one  of  tbe  indorsers  by  comparing  it  with  the 
signature  of  tbe  ball  bond  filed  In  the  case,  and 
contended  that,  as  it  was  a  bond  taken  by  a 
sworn  officer  and  filed  In  court,  It  could  not  be 
denied.  This  evidence  was  admitted  by  Kilty, 
Ch.  J.,  and  Marshall,  J.,  Cranch,  J.,  contra  be- 
cause the  bond  Itself  was  not  proved  to  be 
signed  by  the  defendant" 

This  case,  allowing  comparison  with  papers 
on  the  record,  but  not  actually  In  evidence,  rep- 
resents the  law  as  developed  In  several  cases 
many  years  later,  as  in  Medway's  Case  (1870) 
6  Ct.  CI.  421  (below)  ;  but  it  was  plainly  over- 
ruled  by  another  case  In  the  same  volume,  Shan- 
non V.  Fox  (1803)  1  Cranch  C.  C.  133,  Fed.  Cas. 
No.  12,706,  which  Is  Indistinguishable  from  It. 
The  plaintiff  ordered  to  prove  the  defendant's 
handwriting  "by  comparing  It  with  his  signature 
to  the  power  of  attorney  filed  in  this  cause,  con- 
sidering it  as  a  matter  of  record.  The  court 
(Item,  con.)  refused  to  allow  it  on  the  ground 
that  no  proof  was  given  of  the  signature  of  the 
power  of  attorney." 

In  Macubbln  v.  Lovell  (1804)  1  Cranch  C. 
C.  184,  Fed.  Cas.  No.  8,928,  the  plaintiff,  "hav- 
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ing  proved  that  on  a  note  filed  in  another  case 
the  plaintiff  had  confessed  judgment,  prayed  the 
court  to  suffer  the  Jury  to  compare  a  receipt  pur- 
porting to  be  signed  by  the  plaintiff  with  the 
said  note,  and  from  thence  to  Infer  that  the 
signature  was  in  his  handwriting;"  which  was 
properly  refused,  there  being  no  proof  of  the 
standard,  so  far  as  appears. 

But  where  "the  defendant  offered  in  evidence 
an  account  said  to  be  In  the  plaintiff's  hand- 
writing, and  ...  a  witness  testified  that 
he  saw  the  plaintiff  sign  a  certain  receipt,  and 
that,  by  comparing  the  account  with  the  signa- 
ture to  the  receipt,  he  believed  the  account  to 
be  In  the  plaintiff's  handwriting,"  the  court  ad- 
mitted the  evidence.  Hopkins  v.  Simmons 
(1803)  1  Cranch  C.  C.  250,  Fed.  Cas.  No.  6,691. 
Apparently,  however,  the  comparison  was  not 
in  court. 

Smith  V.  Fenner  (1812)  1  Gall.  170.  Fed, 
Cas.  No.  13,046,  Indicates  the  survival  of  what 
we  have  observed  to  have  been  the  early  prac- 
tice in  England,  comparison  by  the  jury  with 
specimens,  whether  relevant  or  not,  which  have 
been  the  sources  of  knowledge  of  ordinary  wit- 
nesses who  have  testified  as  to  the  disputed 
handwriting,  and  Is  unassailable  in  principle 
although  probably  overruled  by  the  later  decl* 
slons.  The  plaintiff  offered  witnesses  ac- 
quainted with  the  handwriting  of  the  scribe  who 
drafted  tbe  will  in  question,  to  prove  that  an 
altered  word  was  not  in  his  handwriting,  and, 
to  rebut  this  evidence,  the  defendant  offered 
witnesses  who  swore  to  the  scribe's  handwrit- 
ing, and  that  certain  deeds  which  they  produced 
to  the  Jury  were  in  the  handwriting  of  the 
scribe  and  contained  the  peculiarities  observed 
In  the  will,  and  that  they  had  frequently  known 
the  scribe  to  write  in  this  manner.  The  court 
(Story,  J.)  overruled  the  objection  to  the  pro- 
duction of  these  deeds  to  the  jury  on  the  ground 
that  It  was  a  mere  comparison  of  handwriting, 
and  said  :  "Nothing  Is  clearer  than  that  this 
Is  not  a  mere  comparison  of  hands.  The  wit- 
nesses swear  as  to  facts  and  peculiarities  of 
handwriting,  and  produce  tbe  best  possible  proof 
of  their  own  accuracy.  The  evidence  goes  com- 
pletely to  rebut  the  testimony  on  the  other  side, 
and  It  rests  on  the  same  basis  as  the  admission 
of  witnesses  to  prove  handwriting  in  ordinary 
cases." 

But  an  expert  was  not  allowed  to  testify  by 
comparison,  with  a  letter  not  relevant  to  any 
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against  whom  it  was  offered ;  the  reasons  given 
for  this  exclusion,  were,  however,  that  a  mere 
comparison  of  handwriting  was  not  evidence, 
and  that  it  was  "an  established  rule  of  evidence 
that  handwriting  cannot  be  proved  by  com- 
paring the  paper  in  dispute  with  any  other 
papers  acl&nowledged  to  be  genuine,*'  the  fact 
of  the  proposed  standard  being  in  evidence  not 
being  at  this  time  considered  the  important  con- 
sideration. Turner  v.  Foxall  (1822)  2  Cranch 
C.  C.  324.  Fed.  Cas.  No.  14,255,  Followed  by  El- 
liot V.  Hay  man,  2  Cranch  C.  C.  678,  Fed.  Cas. 
No.  4,388. 

So  on  a  trial  for  forgery,  the  prosecution  was 
not  allowed  to  show  to  the  jury,  for  comparison 
with  the  forgery,  a  signature  written  by  the 
prisoner  in  the  presence  of  the  marshal,  nor  to 
submit  the  papers  to  an  expert  for  comparison. 
United  States  v.  Trout  (1833)  4  Cranch  C.  C. 
801,  Fed.  Cas.  No.  16,094. 

The  decision  in  United  States  v.  Larned 
(1833)  4  Cranch  C.  C.  312,  Fed.  Cas.  No.  15,565, 
bears  a  close  relation  to  that  in  Smith  v.  Fen- 
ner  (1812)  1  Qall.  170,  Fed.  Cas.  No.  13,046; 
although. In  United  States  v.  Larned  the  com- 
parison in  question  was  made  before  the  trial, 
the  opinion  is  broader  than  the  facts.  A  wit- 
ness swore  that  he  was  acquainted  with  the 
handwriting  of  the  prisoner,  and  that  he  took 
the  paper  in  question  to  the  books  of  record 
written  by  the  prisoner,  and  that,  from  the  com- 
parison and  a  similarity  and  peculiarity  of  the 
form  of  his  capital  letters,  he  believed  the  paper 
to  be  in  the  prisoner's  handwriting.  The  court 
said  that,  since  the  witness's  belief  was  founded 
in  part  on  his  general  knowledge  of  the  prison- 
er's handwriting  and  In  part  on  his  having  com- 
pared it  with  the  writing  of  the  prisoner,  the 
evidence  must  go  to  the  Jury  with  an  instruction 
that,  so  far  as  the  witness's  opinion  was  founded 
upon  the  comparison,  it  was  not  evidence.  But 
the  court,  upon  consideration  of  the  authorities, 
said  that  they  were  satisfied  that,  where  the 
witness  has  acquired  a  knowledge  of  the  hand- 
writing of  the  prisoner  by  having  often  seen 
him  write,  etc.,  It  Is  competent  for  him  to- com- 
pare the  paper  in  question  with  the  genuine 
handwriting  of  the  prisoner,  and  to  state  his 
belief  resulting  from  both  sources.  This  deci- 
sion, however,  would  seem  to  have  been  over- 
ruled, with  Smith  v.  Fenner. 

Strother  v.  Lucas  (1832)  6  Pet.  763,  8  L.  ed. 
573.  sometimes  referred  to  as  a  leading  case, 
denies  the  admissibility  generally  of  the  evidence 
of  witnesses  by  comparison,  and  upon  this  point 
has  been  apparently  overruled  by  Blewett's 
Case,  10  Ct.  CI.  235,  and  United  States  v.  Cham- 
berlain, 12  Blatchf.  300,  Fed.  Cas.  No.  14.778 
(infra).  Certain  depositions  were  offered  in 
evidence  to  prove  the  signature  of  a  witness 
to  a  deed  by  comparison  of  It  with  the  hand- 
writing of  entries  In  a  register  of  marriages  and 
interments  alleged  to  have  been  made  by  the 
witness.  The  depositions,  so  far  as  they  went 
to  prove  the  handwriting  of  the  witness  to  the 
deed  by  comparison,  were  objected  to.  The 
court  said  that  It  was  a  general  rule  that  evi- 
dence by  comparison  of  hands  was  not  admissi- 
ble, where  the  witness  has  had  no  previous 
knowledge  of  the  handwriting,  but  Is  called  upon 
to  testify  merely  from  a  comparison  of  hands. 

In  Luco  V.  United  States  (1859)  23  How.  515. 
16  L.  ed.  545,  where  witnesses  were  allowed  to 
compare  the  handwriting  of  what  was  alleged 
to  be  a  grant  of  land  by  a  Mexican  governor  of 
California  with  the  handwrltlr«  of  the  same 
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governor  appearing  on  papers  taken  from  tlie 
archives,  there  was  apparently  no  objection  t«> 
the  proceeding  on  the  ground  that  comparison 
was  not  competent ;  and  the  court  also  com- 
pared the  handwritings. 

In  a  prosecution  for  piracy,  where  the  prose- 
cution, in  order  to  prove  that  a  transfer  of  tlie 
ship  was  made  to  a  fictitious  person,  offered  to 
show  by  an  expert  that  two  different  signatures 
on  the  registry,  on«  of  the  supposed  flctltloas 
owner  and  the  other  of  the  captain,  who  was 
not  the  defendant,  to  a  bond  and  a  manifest, 
were  in  fact  made  by  the  same  person  under 
different  names,  but  no  offer  was  made  to  show 
that  any  certain  person  signed  both  papers.  In 
which  case,  it  was  admitted  by  the  prosecution. 
It  would  be  necessary  to  produce  an  admitted 
writing  of  that  person;  It  was  held  that  the 
evidence  was  competent,  though  the  testimony 
was  of  a  rather  dangerous  character,  and  not 
much  to  be  relied  upon.  United  States  v.  Dar- 
naud  (1855)  3  Wall.  Jr.  143,  Fed.  Cas.  No. 
14,918. 

In  Medway's  Case  (1870)  6  CH.  CI.  421,  re- 
ferred to  above  in  connection  with  the  case  of 
Dunlop  V.  Silver,  the  defendants  offered  in  evi- 
dence, for  comparison  with  the  original  petition 
of  the  claimant  and  its  signature,  a  letter  pur- 
porting to  have  been  written  by  her  showing 
facts  fatal  to  her  case,  and  no  direct  testimony 
was  offered  to  prove  the  handwriting.  This 
letter  was  compared  by  the  court  with  the  peti> 
tion,  found  to  be  in  the  claimant's  band,  and 
admitted.  The  court  declared  that  comparison 
of  handwriting  might  be  made  by  courts  and 
Juries  without  the  intervention  of  witnesses. 
If  the  comparison  be  restricted  to  established 
writings  previously  and  properly  in  the  ''caae*' 
for  other  purposes,  and  not  put  in  for  the  mere 
purpose  of  comparison. 

This  decision  Is  a  radical,  though  Inconspicu- 
ous, departure  from  the  rule,  from  which  It  was 
supposed  to  have  been  taken,  limiting  Jury  com- 
parison to  specimens  already  in  ''evidence"  for 
other  purposes.  The  real  reason  for  that  rule, 
as  has  been  seen  from  the  opinion  of  Lord  Chief 
Justice  Deuman  in  Doe  ex  dem.  Perry  v.  New- 
ton, 1  Nev.  &  V.  1,  5  Ad.  &  El.  514,  W.  W.  &  D. 
403,  6  L.  J.  K.  B.  1,  Is  necessity,  since  compar- 
ison by  the  Jury  of  writings  already  in  evidence 
for  other  purposes  cannot  be  prevented  by  any 
"human  power."  Here,  however,  the  rule  has 
been  extended  to  documents  not  in  evidence,  al- 
though on  the  record,  and  so  in  the  *'case.'*  A 
strong  dissent  was  voiced  by  one  of  the  Judges ; 
but  the  case  as  a  whole  was  expressly  followed 
In  Blewett's  Case  (1874)  10  Ct.  CI.  235.  on  pre- 
cisely the  same  facts,  the  court  Ignoring  the  dis- 
tinction :  "The  weight  of  authority  seems 
clearly  to  be  that  where  other  writings  admitted 
or  proved  to  be  genuine  are  already  In  the  case, 
and  not  put  In  for  the  purpose  of  instituting 
comparison,  the  Jury  may,  with  or  without  the 
aid  of  experts,  compare  the  handwriting  of 
documents  offered  in  evidence  therewith,  and  de- 
termine their  genuineness  by  such  comparison.** 

In  United  States  v.  Chamberlain  (1874)  12 
Blatchf.  300,  Fed.  Cas.  No.  14.778,  it  is  laid 
down  that  it  is  competent  for  the  Jury  to  com- 
pare the  handwriting  of  documents  properly  In 
evidence,  "proved"  to  have  been  written  by  & 
party,  with  the  handwriting  of  papers  in  dis- 
pute, to  ascertain  their  origin ;  also  that,  stand- 
ard specimens  of  the  party's  handwriting  being 
in  evidence,  an  expert  might-  pointful  ito  the 
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jurj  features  in  the  writing  identical  with  those 
displayed  by  the  papers  in  question. 

But  this  rule  was  apparently  modified  by 
Moore  ▼.  United  States  (1875)  01  U.  8.  270,  23 
I^.  ed.  346,  which  is  the  leading  case  in  the  Fed- 
eral courts.  The  principle  laid  down  seems  to 
change  the  requirement  that  the  standard  writ- 
ing in  evidence  should  be  "proved,"  to  one  that 
It  should  Ife  "admitted,"  and  in  this  respect  Is 
another  departure  from  the  English  rule.  In  a 
suit  in  the  court  of  claims  the  defendants  of- 
fered in  evidence  a  certificate  of  sale,  by  the 
petitioner,  of  the  property  whose  value  was 
sought  to  be  recovered,  and  it  was  proved  in 
court  by  a  comparison  made  by  the  Judges  of  the 
court  of  the  handwriting  and  signature  with  the 
handwriting  of  the  petitioner  in  another  paper 
in  evidence  for  other  purposes.  It  was  held 
that  this  was  not  error.  Bradley,  J.,  said : 
*The  general  rule  of  the  common  law,  disallow- 
ing a  comparison  of  handwriting  as  proof  of  sig- 
nature, has  exceptions  equally  as  well  settled  as 
the  rule  itself.  One  of  these  exceptions  is  that, 
if  a  paper  admitted  to  be  in  the  handwriting  of 
the  party,  or  to  have  been  subscribed  by  him,  is 
in  evidence  for  some  other  purpose  In  the  cause, 
the  signature  or  paper  in  question  may  be  com- 
pared with  it  by  the  Jury.  It  is  not  distinctly 
stated  in  th^  case  that  the  writing  used  as  the 
basis  of  comparison  was  admitted  to  be  in  the 
claimant's  hands,  but  it  was  conceded  by  coun- 
sel that  it  was  in  fact  the  power  of  attorney 
given  by  him  to  his  attorney  in  fact,  by  virtue  of 
which  he  appeared  and  presented  the  claim  to 
the  court.  This  certainly  amounted  to  a  dec- 
laration on  his  part  that  it  was  In  his  hands." 
This  is  followed  by  L'nited  States  v.  Jones 
(1882)  20  Blatchf.  235,  10  Fed.  460;  United 
States  V.  McMillan  (1886)  29  Fed.  247;  United 
States  V.  Mathias  (1888)  36  Fed.  892;  Hickory 
V.  United  States  (1894)  151  U.  S.  303,  38  L.  ed. 
170,  14  Sup.  Ct.  Rep.  334,  and  Stokes  v.  United 
States  (1895)  157  U.  S.  187,  39  L.  ed.  667,  15 
Sup.  Ct.  Rep.  617. 

But  on  the  question  of  the  genuineness  of  the 
signature  of  a  party,  when  three  checks  bearing 
what  was  conceded  to  be  his  genuine  signature 
were  offered  in  evidence,  the  court  admitted 
them  for  the  purpose  of  comparison  with  the 
signature  in  controversy,  since  they  were 
treated  as  genuine,  and  relied  upon  by  both  par- 
ties. Brlggs  V.  United  States  (1894)  29  Ct 
CI.  178. 
Alabama. 

In  Alabama  the  case  of  simple  Jury  compar- 
ison with  irrelevant  writings  was  disposed  of  in 
Little  V.  Beazley  (1841)  2  Ala.  703,  36  Am.  Dec. 
431.  the  court  declaring  broadly  that  "com- 
parison of  handwriting  by  submitting  different 
writings  having  no  connection  with  the  matter 
In  issue  Is  not  permitted  by  law.  The  present 
case  presents  the  naked  question  whether  signa- 
tures proved  to  be  in  defendant's  writing  can  be 
given  in  evidence  to  the  Jury  to  enable  them  to 
determine  by  a  comparison  with  the  disputed 
signature  whether  the  latter  is  genuine  or  other- 
wise. In  our  opinion  this  was  not  competent 
evidence."  In  accord  are  Bishop  v.  State 
(1857)  30  Ala.  34  ;  Williams  v.  State  (1878)  61 
Ala.  33 ;  and  Grifiin  v.  State  (1890)  90  Ala.  596, 
8  So.  670, 

But  where  there  was  no  other  evidence  than 
comparison,  although  that  comparison  was  with 
writings  already  in  evidence  for  other  purposes, 
It  was  held  two  years  later  that  "comparison  of 
papers  by  a  Jury  is  not  allowable  In  the  absence 
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of  all  other  proof,  for  the  purpose  of  determin- 
ing' whetiier  that  about  which  there  is  a  con- 
troversy is  true  or  false.  Where  there  is  other 
evidence,  and  the  Jury  are  in  doubt,  it  is,  per- 
haps, proper  that  they  should,  for  the  purpose 
of  satisfying  their  minds,  refer  to  writings 
which  have  been  offered  as  proof  In  the  cause. 
.  .  .  No  evidence  having  been  given  inde- 
pendently of  the  writings,  tending  to  show  that 
the  note  was  forged  by  the  defendant,  it  follows 
that  the  instructions  of  the  court  to  the  Jury 
that  this  question  might  be  determined  by  a 
mere  comparison  of  handwriting  was  incorrect." 
State  V.  Glvens,  5  Ala.  747. 

And  in  the  same  case  It  was  laid  down  that 
"witnesses,"  If  without  knowledge  of  the  hand- 
writing In  question,  were  not  competent  to  tes- 
tify by  comparison  with  writings,  although  ad- 
mitted by  the  person  against  whom  the  evidence 
was  offered  to  have  been  written  by  him,  and  al- 
ready admitted  in  evidence  as  a  necessary  part 
of  the  case ;  such  testimony  "was  the  result  of 
a  mere  comparison  without  having  an  exemplar 
in  the  mind  derived  from  previous  knowledge  to 
which,  as  a  test,  they  could  refer." 

Upon  a  trial  for  murder,  where  the  prosecu- 
tion, in  order  to  Identify  the  defendant  with  the 
murderer,  offered  in  evidence  the  registers  of 
three  hotels  each  containing  a  different  name, 
with  credible  and  partly  unimpeached  evidence 
that  the  names  were  written  by  the  defendant, 
which  were  allowed  to  go  to  the  Jury  without 
any  objection  on  the  part  of  the  defendant.  It 
was  held  that  the  Jury,  being  thus  possessed  of 
the  writings,  could  not  be  deprived  of  the  priv- 
ilege of  comparing  them  with  each  other  in  or- 
der to  aid  them  in  coming  to  a  conclusion  as  to 
their  authorship;  the  court  adopting  the  lan- 
guage of  Greenleaf  on  Evidence,  |  578 :  "Where 
.  .  .  the  Jury  are  entitled  to  look  at  such 
writings  for  one  purpose  it  is  better  to  permit 
them,  under  the  advice  and  direction  of  the 
court,  to  examine  them  for  all  purposes,  than  to 
embarrass  them  with  impracticable  distinctions 
to  the  peril  of  the  cause."  Crist  v.  State  (1852) 
21  Ala.  137. 

The  decision  in  Klrksey  v.  Kirksey  (1868)  41 
Ala.  626,  was  doubtless  intended  to  cover  the 
whole  field  of  comparison  of  handwriting,  in 
the  statement  of  the  following  rules  :  "1.  That 
it  is  not  allowable  for  witnesses  or  Juries  to  com- 
pare the  handwriting  of  papers  not  1%  evidence 
for  other  purposes  with  the  disputed  writing 
or  signature  in  evidence,  with  the  object  of  ar- 
riving at  a  conclusion  as  to  the  genuineness  of 
the  latter.  2.  That  In  this  respect  there  is  no 
distinction  between  the  competency  of  a  witness 
who  has  seen  the  party  write  and  an  expert  who 
has  never  seen  him  write.  3.  That  the  Jury 
may  Institute  a  comparison  between  writings  or 
signatures  in  evidence  before  them  for  other 
purposes,  proved  to  be  genuine,  and  the  disputed 
one,  In  order  to  arrive  at  a  conclusion  as  to  the 
genuineness  of  the  latter."  This  was  followed 
as  to  the  first  rule,  excluding  comparison  of  ir- 
relevant writings  by  w^itnesses,  in  Snider  v. 
Burks  (1887)  84  Ala.  53,  4  So.  225,  and  Curtis 
V.  State  (1897)   118  Ala.  125,  24  So.  111. 

The  case  of  comparison,  by  expert  or  nonex- 
pert witnesses,  of  writings  already  in  evidence 
was  not  covered  by  the  rules  laid  down  in 
Kirksey  v.  Kirksey,  but  that  point  was  deter- 
mined In  State  v.  Glvens,  5  Ala.  747,  deciding 
that  "witnesses,"  if  withoat  knowledge  of  the 
handwriting,  could  not  compare,  even  with  rele-^i^ 
vant  and  admitted  writings.     But  this  rule  haflbciC 
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plainly  been  overridden  by  several  later  cases, 
none  of  which,  however,  expressly  overrules 
State  V.  Glvens. 

So  In  Moon  v.  Crowder  (1882)  72  Ala.  70, 
It  Is  said :  "To  legalize  such  testimony  [proof 
of  handwriting  by  witness  comparison]  the 
witness  must  be  first  shown  to  be  an  expert; 
that  is,  accustomed  to,  and  skilled  In  the  matter 
of,  handwritings,  genuine  and  spurious.  These 
may  institute  comparisons  between  writings  of 
unquestioned  genuineness  and  the  writing  In 
dispute,  and  may  give  their  opinions  where  both 
were  written  by  one  and  the  same  person."  In 
Qrlffin  V.  State  (1890)  90  Ala.  590.  8  So.  670, 
the  court  says:  "Only  experts,  persons  accus- 
tomed to,  and  skilled  In  the  matter  of,  hand- 
writing may  institute  comparison  between  writ- 
ings of  unquestioned  genuineness  and  the  writ- 
ing in  dispute,  and  give  an  opinion." 

Extraneous  papers  may  not  be  presented  be- 
fore the  Jury  or  court,  or  shown  to  a  witness, 
that  he  may  Institute  a  comparison  between 
Bncb  papers,  although  admitted  to  be  genuine, 
and  the  one  In  controversy ;  but,  where  both 
parties  introduced  extraneous  writings  for  com- 
parison without  objection,  the  evidence  was 
properly  considered  by  the  court.  Moon  v. 
Crowder  (1882)  72  Ala.  79. 

And  where,  in  an  action  on  a  promise  sent  by 
telegraph,  its  execution  was  not  denied  by  the 
pleadings,  so  that  proof  of  the  genuineness  of 
the  telegram  was  outside  the  issues,  and  the 
genuine  signature  of  the  person  who  sent  the 
telegram  was  admitted  to  enable  the  Jury,  by 
comparison,  to  determine  by  whom  it  was  writ- 
ten, the  proof  was  immaterial,  related  to  no  is- 
sue in  the  cause,  and  could  not  possibly  have 
done  any  injury.  Bestor  v.  Roberts  (1877)  58 
Ala.  831. 
Arlsona. 

Section  2544  of  the  Arizona  Revised  Statutes 
of  1901,  providing  for  comparison  of  handwrit- 
ing, is  a  literal  reproduction  of  the  English  act 
of  1854  {8upra,  II.  b). 
Arlcansttfi. 

It  was  decided  in  Miller  v.  Jones  (1877)  32 
Ark.  337,  that  It  was  error  to  allow  papers  not 
already  in  the  case  to  be  handed  to  the  Jury  for 
a  comparison  with  those  read  In  evidence,  al- 
though proof  of  handwriting  might  be  made  by  a 
comparison  of  the  writing  to  be  proved  with 
other  writings,  admitted  to  be  genuine  and  al- 
rencty  in  Ihe  case. 

But,  if  the  specimen  writing  Is  admitted,  it 
may  be  used  for  comparison,  at  any  rate  by  wit- 
nesses. On  a  prosecution  for  forgery  of  a  school 
warrant,  where  a  letter,  Identified  by  the  defend- 
ant as  written  by  him,  was  introduced,  and  ex- 
perts testified  that  the  handwriting  in  the 
forged  Instrument  was  written  by  the  same  per- 
son who.  wrote  the  letter,  "the  court  did  not 
err  in  permitting  the  expert  testimony  on  the 
comparison  of  handwriting.  The  letter  offered 
as  exemplar  was  Identified  by  appellant,  and  no 
collateral  Issue  could  be  raised  concernlmg  its 
genuineness."  McDonnell  v.  State  (1893)  58 
Ark.  242,  24  S.  W.  105. 

But  where  a  Jury  had  Irregularly  obtained 
possession  of  an  afi!davlt  signed  by  the  defend- 
ant, the  court  properly  refused  their  request  for 
a  disputed  letter,  said  to  be  in  his  handwriting, 
for  comparison.  Phillips  v.  State  (1896)  62 
Ark.  119,  34  S.  W.  639. 
California. 

Although  the  California  statute  (§  1944,  Code 
Civ.  Proc),  providing  that  "evidence  respecting 
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the  handwriting  may  also  be  given  by  a  compar- 
ison, made  by  the  witness  or  the  jury,  with 
writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evldenxre  is  offered,  or 
proved  to  be  genuine  to  the  satisfaction  of  the 
Judge,"  does  not  expressly  limit  the  evidence  of 
"witnesses"  to  experts,  it  has  been  held  that  a 
witness  without  knowledge  of  the  handwritins 
in  question,  who  is  not  an  expert,  is  incompetent 
to  compare  handwriting  under  the  statute. 
Goldstein  v.  Black  (1875)  50  Cal.  462. 

And  upon  an  application  for  a  new  trial  by 
the  contestant  of  the  probate  of  a  will,  bas^ 
upon  newly  discovered  evidence  shown  by  the 
affidavits  of  the  applicant  and  eight  other  per- 
sons, none  of  whom,  except  the  applicant,  knew 
the  deceased  or  his  handwriting,  stating  that 
they  had  made  comparison  of  some  documents 
alleged  to  have  been  signed  by  the  deceased  with 
the  signature  to  the  alleged  will,  and  that  from 
such  comparison  they  believed  the  will  to  have 
been  forged,  it  was  held  that,  on  these  facts, 
such  persons  could  not  be  permitted  to  testify  by 
comparison,  since  the  contestant  had  not 
brought  his  case  within  {f  1943.  1944.  of  the 
Code  of  Civil  Procedure ;  it  not  appearing  that 
the  deceased  had  acted  or  been  charged  upon 
the  writings,  or  that  the  writings  bad  been 
admitted  or  treated  as  genuine  by  the  parties 
against  whom  they  were  attempted  to  be  used. 
Cartery's  Estate  (1880)  56  Cal.  470. 

Under  this  statute,  in  order  to  prove  the  au- 
thorship of  a  letter  of  which  only  a  press  copy 
is  in  evidence,  the  testimony  of  an  expert  witness 
from  comparison  of  the  press  copy  with  genuine 
specimens  of  the  handwriting  of  the  alleged 
author  of  the  letter  is  not  admissible ;  It  Is  es- 
sential that  the  document  whose  genuineness  Is 
sought  to  be  proved  should  itself  be  produced, 
and  it  would  be  adding  very  much  to  the  danger 
of  such  evidence  to  permit  evidence  to  be  given 
from  a  comparison  of  genuine  writings  with  a 
press  copy  of  the  writing  whose  genuineness  is 
disputed.  Spottlswood  v.  Weir  (1885)  66  Cal. 
525,  6  Pac.  381. 

And'  in  an  action  to  recover  damages  for  per- 
sonal Injuries  it  was  error  to  permit  the  plain- 
tiff to  write  his  name  in  the  presence  of  the  Jury 
for  the  avowed  purpose  of  having  the  Jury  com- 
pare, and  then  to  permit  them  to  compare,  his 
signature,  written  in  their  presence,  with  his 
signature  to  a  release  signed  by  him  about  the 
time  of  receiving  his  Injuries,  In  order  to  show 
Che  nervous  condition  of  the  witness  at  the  time 
of  the  accident  The  court  said :  "We  know 
of  no  rule  which  would  sanction  a  comparison 
of  handwritings  for  such  a  purpose.  Besides, 
if  there  was  a  material  difference  between  ihe 
handwriting  of  the  plaintiff  at  the  different 
dates,  there  was  at  least  a  liability  that  some  of 
the  Jurors  might  have  been  led  to  doubt  the 
genuineness  of  the  signature  to  the  release, 
which  was  not  denied."  OulzonI  v.  Tyler 
(1883)  64  Cal.  334.  SO  Pac.  981.  Apparently 
vontra  is  McLeod  v.  Bullard  (1881)  84  N.  C 
515,  infra. 
Colorado. 

The  only  case  in  this  state  upon  the  general 
question  is  Wllber  v.  Eicholtz  (1880)  5  Cola 
240,  and  it  was  held  (expressly  following  Vinton 
V.  Peck,  14  Mich.  287),  not  to  be  error  in  the 
trial  court  to  permit  the  Jury  in  an  action  on  a 
note  the  execution  of  which  was  denied  to  com- 
pare it  with  the  signature  to  affidavits  filed  in 
the  cause,  but  not  in  evidence;  either  witnesses 
or  Jurors  might  make  the  comparison,  when  the 
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papers  offered  for  the  ptirpoRe  constituted  a  part 
of  the  record  in  the  cause,  and  were  undisputed. 
The  court  said :  "Where  the  papers  helong  to 
the  files  In  the  cause,  or  have  been  previously 
received  in  evidence,  and  are  admitted  to  be 
genuine,  the  objections  urged  against  this  class 
of  testimony,  that  the  writings  sought  to  be 
Qsed  for  comparison  may  have  been  specially 
selected  as  a  standard,  or  that  their  Introduc- 
tion may  cause  collateral  Issues  to  spring  up  ab 
to  their  genuineness,  do  not  obtain.'* 

This  doctrine,  it  will  be  observed,  was  a  de- 
parture from  the  English  rule  before  the  stat- 
ute, which  limited  this  kind  of  proof  to  papers 
already  In  evidence. 

In  1S93,  however  (Laws  1803.  p.  264,  f  1 ;  3 
Miils's  Anno  Stat,  f  1740c).  the  provision  of  the 
English  common-law  procedure  act,  |  27,  was  in- 
corporated verbatim  into  the  Colorado  statutes. 

The  only  other  Colorado  case  Is  Bradford  v. 
People  (1806)  22  Colo.  157,  43  Pac.  1018,  decid- 
ing that  one  accused  of  forgery,  who  has  offered 
himself  as  a  witness  In  his  own  behalf,  may  be 
required,  on  cross-examination,  to  write  in  the 
presence  of  the  jury  a  copy  of  the  instrument 
forged  In  order  that  the  Jury  may  compare  It 
with  the  writing  In  dispute.  This  case  also  de- 
cided that  the  rule  of  evidence  under  the  Colo- 
rado statute  was  the  same  In  criminal  and  civil 
cases. 
Connectlcat. 

That  the  practice  of  Jury  comparison  came 
from  England  and  survived  in  Connecticut  is  in- 
dicated in  State  v.  Nettleton  (1701)  1  Root, 
308.  The  report  is:  "Information  for  a  for- 
gery. In  this  case  the  handwriting  of  Ilall, 
In  whose  name  the  instrument  was  forged,  was 
given  to  the  Jury." 

The  case  immediately  preceding  this,  State  v. 
Brunson  (1789)  1  Root,  307,  may  have  been 
one  of  real  comparison.  There  "it  was  deter- 
mined that  comparison  of  handwriting  of  the 
party  is  admissible  evidence  in  a  criminal  pros- 
ecution, and,  like  all  other  evidence,  to  be  left  to 
the  triers  to  weigh  and  consider." 

But  in  Lyon  v.  Lyman  (1831)  9  Conn.  55,  the 
rule  was  settled.  Witnesses  who  had  seen  the 
defendant  write,  and  swore  they  believed  tlie 
paper  in  question  to  be  In  the  handwriting  of 
the  defendant,  but  not  that  they  could  determine 
it  to  be  his  without  comparing  it  with  writings 
proved  to  be  genuine,  were  allowed  to  compare 
it ;  and  cashiers  ojt  banks  who  had  never  seen 
the  defendant  write,  but  had  compared  the 
paper  In  question  with  writing  proved  to  be 
his,  were  allowed  to  testify  that  they  were  writ- 
ten by  the  same  hand,  and  that  the  paper  in 
question  was  written  In  a  disguised  hand:  and 
the  other  writings  proved  to  be  genuine  were  al- 
lowed to  go  to  the  jury  for  them  to  compare 
with  the  paper  In  dispute.  The  court  said : 
The  objection  that  an  unfair  selection  for  com- 
parison might  be  made  was  not  valid,  since  no 
advantage  would  thereby  be  given  to  one  party 
over  the  other :  the  objection  that  It  would  open 
the  door  to  collateral  evidence  applied  to  all 
opinion  evidence :  and  that  the  principal  objec- 
tion made  in  England,  the  Ignorance  of  the 
Jury,  did  not  apply  in  Connecticut. 

And  later  the  rule  in  Connecticut  was  stated 
to  be  to  allow  the  disputed  signature  to  be  com- 
pared with  signatures  admitted  or  proved  to  be 
genuine.  The  triers  may  compare  and  judge 
for  themselves,'  and  experts  may,  upon  compar- 
ison, give  their  opinion.  But  the  signature  used 
as  a'  standard  of  comparison  must  not  only  be 
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genuine,  but  must  be  admitted  or  proved  to  be 
such  before  It  can  be  used.  Tyler  v.  Todd 
(I860)  36  Conn.  218.  Here  it  was  said:  "No 
case  has  come  to  our  knowledge  In  which 
the  signature  written  by  rjiother  party,  or  a  dis- 
puted signature,  has  been  used  for  any  such 
purpose."  So  "the  auditor  did  right  In  refusing 
to  allow  the  signature  written  by  the  plaintiffs' 
counsel  to  be  used  in  the  cross-examination  of 
the  witness." 
Dela>%  are. 

In  a  Delaware  case,  where  a  receipt  bore  evi- 
dence of  alteration,  with  which  the  defendant 
was  charged,  the  jury  were  Instructed  that  they 
might.  In  considering  the  testimony  of  the  wit- 
nesses as  to  whether  the  alteration  was  in  the 
handwriting  of  the  defendant,  also  compare  the 
handwriting  in  which  it  had  been  made  with  the 
handwriting  of  other  receipts  which  they  had 
before  them  in  evidence,  and  which  were  not 
disputed,  but  admitted  to  be  genuine  receipts  of 
the  defendant.  Welch  v.  Coulbom  (1869)  3 
iloust.  (Del.)  647. 

And  In  an  action  on  a  promissory  note  a  wit- 
ness not  qualified  as  an  expert  was  allowed  to 
prove  the  signature  of  the  defendant  to  the 
note  after  comparing  it  with  her  signature  to 
her  affidavit  of  defense  filed  In  the  action,  taken 
before  him  as  a  Justice  of  the  peace ;  whereupon 
the  jury,  on  the  authority  of  Welch  v.  Coulbom 
I  where,  however,  the  writings  were  actually  in 
evidence,  not  merely  on  the  record,  or  "In  the 
rase"),  were  allowed  to  compare  the  note  and 
the  affidavit.  McCafferty  v.  Heritage  (1876) 
5  Houst.  (Del.)  220.  Here  are  exhibited  com- 
parison by  a  nonexpert  witness,  having  knowl- 
edge of  the  handwriting  from  having  seen  the 
defendant  write ;  and  an  exact  reproduction  of 
the  early  English  practice  of  jury  comparison ; 
proof  of  the  handwriting  by  a  person  who  had  , 
seen  the  person  write;  and,  later,  comparison 
by  the  Jury  with  the  writing  which  formed  the 
basis  of  the  knowledge  of  the  witness.  But 
the  reason  for  the  ruling  is  a  misconception  of 
the  English  rule  as  reproduced  In  several  states 
In  this  country :  the  unconscious  extension  of  - 
the  rule,  admitting  comparison  with  writings 
"in  evidence,"  to  writings  merely  on  the  record 
or  "in  the  case." 
Diatrlet  of  Colvmblsu 

In  Keyser  v.  Pickrell  (1894)  4  App.  D.  C. 
198,  Is  found  another  departure  from  the  Eng- 
lish rule :  The  estoppel,  of  the  party  against 
whom  it  Is  offered  to  deny  the  genuineness  of  a 
writing  offered  as  a  standard,  validating  it  for 
the  purpose  of  comparison.  In  an  action  on  a 
note  against  the  executor  or  the  alleged  indorser 
it  was  proper,  in  order  to  prove  forgery  of  the 
indorsement  by  the  maker,  by  comparison  with 
the  disputed  signature  by  witnesses  and  the 
Jury,  to  admit  the  signatures  of  the  defendant's 
testator  to  his  will  and  to  letters  Introduced  by 
the  plaintiff,  over  the  objection  of  the  plaintiff 
that  these  writings  were  not  in  evidence  In  sup- 
port of,  or  relevant  to,  any  Issue  of  the  cause, 
and,  therefore,  were  not  admissible  or  capable  of 
being  used  as  standards  of  comparison  ;  since, 
though  answering  no  practical  purpose  as  evi- 
dence, the  will  upon  which  the  plaintiff  had  sued 
the  defendant  as  executor  was  nevertheless  the 
foundation  of  the  plalntlff*s  right,  and  he  was 
estopped  to  deny  the  geulneness  of  the  signa- 
ture :  and  since  the  letters,  although  they  had 
no  relevancy  to  the  case,  had  not  been  objcctrdf  [^ 
to  by  the  defendant,  and  had  been  first  exhiblte<D 
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liy  the  plaintiff,  be  by  so  doing  affirmed  tbeir 
genuineness,  and  could  not  now  be  beard  to  cast 
doubt  upon  it. 

In  such  a  case  It  was  proper  to  allow  an  ex- 
pert to  compare  tbe  body  of  the  note,  previously 
proved  to  have  been  written  by  the  maker,  with 
the  indorsement,  and  to  express  the  opinion  that 
both  were  in  the  same  handwriting  though  exe- 
cuted with  different  ink ;  and  afterwards,  for 
the  plaintiff  to  submit  to  his  expert  witnesses 
and  to  the  jury,  for  comparison  with  the  dis- 
puted Indorsement,  letters  of  the  maker  already 
in  evidence  for  the  purpose  of  showing  the  busi- 
ness relations  between  the  plaintiff  and  the 
maker,  to  show  that  the  letters  and  the  indorse- 
ment were  not  in  the  same  hand.     Ibid. 

But  letters  allowed  by  the  court  to  be  used  In 
the  cross-examination  of  defendant's  experts,  to 
which  use  there  was  no  objection,  having  no 
relevancy  to  the  matters  involved  In  the  litiga- 
tion, were  properly  excluded  when  offered  by 
the  plaintiff  as  standards  of  comparison  for  use 
by  the  plaintiff's  experts.  Ibid. 
Florida. 

The  Revised  Statutes  of  Florida  (1802)  con- 
tain a  provision  (S  1121),  enacted  in  1861. 
which  is  an  exact  counterpart  of  the  English  act 
{supra,  II.  b),  except  for  the  addition  that  the 
evidence  and  writings  may  be  submitted  *'to 
the  court,  in  case  of  a  trial  by  the  court,"  as 
well  as  to  the  Jury  In  the  ordinary  case. 
Georirla. 

It  was  decided  in  1S54  that  on  an  issue  be- 
tween two  Inconsistent  deeds  with  the  same  sig- 
nature the  jury  might  compare  the  signatures  of 
the  two  deeds,  which  were  properly  In  evidence, 
to  see  whether  they  were  both  made  by  the  same 
person.  Doe  ew  dent.  Henderson  v.  Roe,  10  Oa. 
521. 

And  the  Georgia  Code  of  186S  (f  3703)  pro- 
vided for  comparison  by  the  jury,  in  these  words, 
which  have  been  repeated  in  all  subsequent 
Codes  (f  5247,  of  the  present  Code  of  1895)  : 
**Other  writings,  proved  or  acknowledged  to  be 
genuine,  may  be  admitted  in  evidence  for  the 
purpose  of  comparison  by  the  jury.  Such  other 
new  papers,  when  intended  to  be  Introduced, 
shall  be  submitted  to  the  opposite  party  before 
he  announces  himself  ready  for  trial." 

Tnder.thls  provision,  the  jury  in  a  criminal 
trial  were  allowed  to  compare  a  letter  alleged  to 
have  been  written  by  the  defendant  with  another 
letter  proved  to  have  been  admitted  by  him  to 
be  in  his  hand.  Boggus  v.  State  (1866)  34  Ga. 
275. 

But  under  the  same  statute  (|  3787  of  the 
Code  of  1808)  It  is  inadmissible  to  prove  a  copy 
of  a  letter,  the  original  of  which  Is  not  in  court, 
by  a  witness  who  is  shown  papers  admitted  to 
be  genuine  and  already  in  evidence  and  then 
asked  whether  the  original  letter  is  not  in  the 
same  handwriling  as  the  writings  shown  him. 
The  court  said,  in  such  circumstances :  "This 
is  not  the  case  of  permitting  a  witness,  an  ex- 
pert, to  tefitify  from  a  comparison  of  papers  all 
present  before  the  jury.  This  Is  a  simple  case 
of  educating  the  witness  in  the  presence  of  the 
court  up  to  the  point  of  competency.  He  is 
asked  if  certain  papers  now  before  the  court  do 
not  satisfy  him  that  another  paper  not  before 
the  court  was  in  the  [same]  handwriting." 
Bruce  v.  Crews  (1809)  39  Ga.  544,  99  Am.  Dec. 
407. 

Kvldenoe  as  to  proof  of  handwriting  by  com- 
parison offered  by  a  party  who  did  not  comply 
with  the  requirement  of  tlie  statute  (g  3840  of 
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the  Code  of  1873)  by  submitting  It  to  the  op- 
posite party  before  announcing  himself  ready  for 
trial  is  inadmissible.  Georgia  Masonic  Mut.  L. 
Ins.  Co.  V.  Gibson  (1874)  52  Ga.  640.  In  ac- 
cord are  Kelly  v.  Keese  (1897)  102  Ga.  700.  29 
8.  E.  591 ;  and  Axson  v.  Belt  (1898)  103  Ga. 
ri78,  30  S.  E.  262. 

But  it  is  no  error  to  admit  In  evidence  an 
envelope  on  which  Is  writing  proved  to  be  in 
the  handwriting  of  a  party,  it  not  appearing 
in  the  record  that  its  admission  was  objected 
to  on  the  ground  that  it  had  not  been  submitted 
to  that  party  before  trial.  Thomas  t.  State 
(1877)  59  Ga.  784. 

And  it  was  proper  to  submit  to  experts.  In  or- 
der to  test  their  skill.  Incomplete  and  mutilated 
writings,  and  ask  them  by  whom  they  were  writ- 
ten, without  submitting  them  to  the  opposing 
counsel ;  neither  the  expert  nor  the  party  call- 
ing him  was  entitled  to  know  whether  snch 
papers  were  genuine  or  not.  The  whole  object 
of  the  test  would  have  been  defeated  had  proof 
l)een  required  that  the  documenta  were  genuh&e 
before  they  were  used ;  and  It  was  proper  for  the 
court  to  grant  to  counsel  a  wide  and  liberal  dis- 
cretion in  the  use  of  methods  testing  the  qoall- 
flcations  of  the  witnesses  upon  cross-examina- 
tion. Travelers'  Ins.  Co.  v.  Sheppard  (1880) 
85  Ga.  751,  12  S.  E.  18. 

It  was  held  In  Piedmont  &  A.  L.  Ins.  Co.  v. 
Lester  (1877)  59  Ga.  812,  that  It  was  error  to 
admit  in  evidence  papers  simply  upon  proof  by 
a  witness  not  shown  to  have  knowledge  of  the 
handwriting  in  question,  by  comparison  with 
the  signatures  of  affidavits  used  in  the  case. 
But  this  error  was  cured  by  the  introduction  of 
another  witness  afterwards,  who  proved  the 
handwriting  of  the  papers  in  question  from  his 
own  knowledge.  The  objection  here  was,  ap- 
parently, that  the  papers  were  proved  by  com- 
parison by  a  witness,  and  not  simply  proved  by 
a  witness  having  knowledge  of  the  handwriting. 
There  is  no  sign  of  the  objection  that  the  wit- 
ness was  not  an  expert. 

But  later  tbe  rule  as  to  experts  was  more  as- 
similated to  the  rule  elsewhere,  and  It  was  held 
that  a  witness  not  shown  to  be  an  expert,  al- 
though he  saw  a  paper  written  by  a  person 
whose  handwriting  was  in  dispute.  Is  not  com- 
petent to  testify  as  to  bis  opinion  In  regard  to 
the  authorship  of  the  disputed  writing  from 
comparison  with  the  writing  which  he  saw  writ- 
ten as  a  standard;  and  he  {Uinnot  testify  gen- 
erally as  to  the  authorship  of  the  disputed  writ- 
ing in  spite  of  having  seen  the  genuine  signa* 
ture  executed,  unless  he  swears  that,  for  that 
reason,  he  would  recognize  the  handwriting  of 
the  person  who  executed  it,  under  |  3839  of  the 
Code  (of  the  present  Code,  f  5246),  providing 
that  "any  witness  is  competent  to  testify  as  to 
his  belief,  who  will  swear  that  he  knows  or 
would  recognize  the  handwriting."  The  source 
of  his  knowledge  Is  a  question  for  Investigation, 
and  goes  entirely  to  the  credit  and  weight  of  hla 
evidence.  Wimblsh  v.  State  (1892)  89  (Sa. 
294,  15  S.  E.  325. 

And  it  has  been  decided  that  the  disputed 
signature  of  a  marksman  who  is  dead  may  be 
compared  with  papers  found  among  his  effects ; 
and  that  It  is  not  absolutely  essential  to  show 
by  direct  proof  that  the  marks  upon  such  papers 
were  actually  made  by  the  deceased :  their  exe- 
cution  could   be  shown   by   circumstantial  evi- 
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In  Pate  ▼.  People  (1846)  8  111.  644,  on  a  trial 
for  forgery,  after  the  prosecuting  witness  had 
denied  the  authorship  of  the  forged  papers, 
pointing  out  instances  wherein  the  style  of  writ- 
ing and  spelling  dlftered  from  his  own,  and  the 
prisoher,  for  the  purpose  of  contradicting  him. 
Introduced  other  papers  written  and  signed  by 
the  witness  which  corresponded  in  these  particu- 
lars with  the  documents  alleged  to  be  forged, 
the  prosecution  then  had  the  right  to  rebut  this 
testimony,  and  to  show,  by  calling  a  witness  who 
<2uaIUled  as  an  expert,  that  the  papers  introduced 
by  the  prisoner,  which,  by  the  cTidence,  had  been 
traced  to  his  possession  previous  to  the  trial, 
were  originally  written  as  stated  by  the  prose- 
cuting witness,  but  had  since  been  made  to  re- 
semble the  forged  writings  by  alterations  and 
erasures.  It  was  insisted  on  the  argument  that 
the  question  whether  there  had  been  erasures 
was  one  to  be  determined  by  the  Jury  on  an  in- 
apection  of  the  papers  without  the  aid  of  other 
testimony ;  but  the  court  said :  "It  can  hardly 
be  supposed  that  the  Jurors  were  as  competent 
to  form  a  correct  opinion  on  this  subject  as  a 
witness  peculiarly  qualified  by  years  of  prac- 
tical experience.  Erasures  might  be  easily  dis- 
covered  and  pointed  out  by  such  a  witness  which 
would  otherwise  escape  the  observation  of  men 
unaccustomed  to  detecting  them.  The  court 
was  right  in  allowing  the  minds  of  the  Jury  to 
l>e  enlightened  by  the  opinion  of  a  witness  pos- 
sessing this  superior  knowledge." 

But  on  a  trial  for  murder,  where  it  was 
sought  to  prove  the  forgery  of  a  letter  by  the 
defendant,  the  writing  of  the  person  purporting 
to  have  written  the  letter  and  a  letter  written 
by  the  defendant  were  held  to  have  been  improp- 
erly admitted  in  evidence  for  the  purpose  of 
comparlflion  by  the  Jury  with  the  disputed  writ- 
ing. Here,  the  court  said :  "The  rule  that  the 
genuineness  of  handwriting  cannot  be  proved  or 
disproved  by  allowing  the  Jury  to  compare  it 
with  the  handwriting  of  the  party  proved  or  ad- 
mitted to  be  genuine  obtains  In  criminal,  as  well 
JLS  in  civil,  cases.  .  .  .  We  shall  not  stop 
now  to  discuss  the  propriety  or  reason  of  this 
rule.  It  is  sufficient  that  it  Is  well  settled  and 
universally  observed."  Jumper^  v.  People 
(1850)  21  111.  375. 

This  decision  seems  to  conflict  In  principle 
with  Pate  V.  People,  8  111.  644,  and  the  em- 
phatic dissent  of  Breese,  J.,  Is  based  ui>on  this 
earlier  case.  Certainly  the  decl&ratlon  of  the 
law  was  too  broad,  and  It  was  later  limited. 

Similarly,  It  was  decided  that,  where  experts 
were  called  by  the  plaintiff  in  an  action  on 
notes.  It  was  error  to  allow  them  to  state 
whether  the  signatures  to  the  notes  and  to  cer- 
tain affidavits  made  by  the  defendant  and  on  file 
in  the  cause  were  by  the  same  person,  the  court 
saying  that  it  must  be  considered  the  law  of  the 
state  that  the  genuineness  of  a  signature  could 
not  be  proved  by  comparing  it  with  another 
signature  admitted  to  be  genuine.  Kernin  v. 
Hill   (1865)  37  111.  209. 

But  on  a  criminal  trial  where  the  prosecution, 
for  the  purpose  of  proving  where  the  defendant 
was  at  the  time  of  the  commission  of  the  crime, 
introduced  In  evidence  the  registers  of  two 
hotels,  and  then  called  two  experts  who  gave  It 
as  their  opinion  that  the  names  on  the  two  reg- 
isters were  In  the  same  handwriting,  and  then 
proved  by  two  other  witnesses,  not  experts,  who 
had  seen  the  prisoner  sign  his  name  to  the  recog- 
nizance entered  into  by  him  for  his  appearance, 
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that  the  names  on  the  hotel  registers  and  the  sig- 
nature to  the  recognizance  were  in  the  prisoner's 
hand,  it  was  held  by  the  court,  in  the  opinion  by 
Breese,  J.  (whose  dissent  has  been  noted  In  the 
case  of  JumpertK  v.  People,  21  111.  875),  that  the 
admission  of  this  evidence  over  the  objection  of 
the  defendant  that  It  was  proof  by  comparison 
was  proper.  The  proof  made  by  the  nonex- 
perts was  not  by  comparison  of  hands,  but  by 
having  actually  seen  him  write;  they  were  at 
liberty  to  refresh  their  recollection  by  looking 
at  the  signature  to  the  recognizance  and  then 
give  their  opinion  as  to  the  entries  on  the  hotel 
registers.  The  experts  were  not  introduced  to 
prove  the  handwriting  of  the  prisoner  by  com- 
parison, but  only  to  prove  that  the  names  upon 
the  registers  were  written  by  the  same  person, 
and  the  evidence  of  experts  was  always  re- 
ceived for  such  a  purpose ;  neither  of  these  ex- 
perts pretended  to  say  by  whom  the  names  were 
written,  but  merely  that  they  were  written  by 
the  same  person.  Cross  v.  People  (1868)  47  III. 
152,  95  Am.  Dec.  474. 

The  usual  distinction  between  writings  in  evi- 
dence, and  outside  writings,  as  affecting  their 
competence,  appears  first  In  this  state  in 
Brobston  v.  Cahili  (1872)  64  111.  856.  In  an 
action  before  a  court  without  a  Jury  it  was 
proper  for  the  court  to  compare  receipts,  ad- 
mitted by  the  plaintiff  to  be  genuine,  and  prop- 
erly in  evidence,  with  another  receipt  the  genu- 
ineness of  which  he  denied  (limiting  Jumpertz 
V.  People,  21  111.  407).  The  court  said:  "When 
It  is  claimed  that  an  Instrument  has  been  al- 
tered, and  it  is  in  evidence,  all  know  that  a 
jury  may  examine  and  compare  the  handwriting 
of  the  portion  claimed  to  have  been  altered  with 
the  writing  of  the  body  of  the  instrument,  as 
well  as  the  color  of  the  ink,  and  all  particulars 
connected  with  It.  But  other  instruments  hav- 
ing no  connection  with  the  case  cannot  be  intro- 
duced to  be  compared  with  the  instrument 
claimed  to  be  altered."  This  has  been  f(  lowed 
in  Snow  V.  Wlggin  (1886)  19  111.  App.  542; 
Rogers  v.  Tyley  (1892)  144  111.  652.  32  N.  E. 
393 ;  Northfield  Farmers'  Twp.  Mut.  F.  Ins.  Co. 
V.  Sweet  (1892)  46  111.  App.  598;  Himrod  v. 
Oilman  (1893)  147  111.  293,  35  N.  B.  373,  Af- 
firming Himrod  v.  Bolton,  44  111.  App.  516; 
Greenebaum  v.  Bornhofen  (1897)  167  111.  640, 
47  N.  E.  857;  and  Martin  v.  Leslie  (1900)  93 
111.  App.  44.  That  the  same  rule  applies  In 
the  case  of  comparison  by  experts  is  decided  In 
Gitchell  V.  Ryan  (1887)  24  111.  App.  372  ;  Rogers 
V.  Tyley  (1892)  144  111.  652,  32  N.  B.  393  ;  and 
Groff  V.  Mutual  L.  Ins.  Co.  (1900)  92  111.  App. 
207. 

That  the  rule  excluding  comparison  with  Ir- 
relevant  papers  extended  to  papers  In  the  case, 
although  not  in  evidence,  was  definitely  laid 
down  In  Frank  v.  Taubman  (1889)  31  111.  App. 
592 ;  and  the  rule  was  held  ( Distinguishing 
Brobston  v.  Cahlll,  64  111.  356,  Following  Snow 
V.  Wlggin,  19  111.  App.  542)  to  apply  even  to  the 
appeal  bond  signed  by  a  party  and  on  file  In 
the  cause. 

But  In  Massey  v.  Farmers'  Nat.  Bank  (1882) 
104  111.  327,  It  was  held  that  on  the  cross-ex- 
amination of  a  witness  who  had  seen  the  defend- 
ant write  the  signature  to  the  affidavit  to  his 
plea,  and  who  gave  his  opinion  that  the  signa- 
ture in  question  was  genuine,  the  court  might 
properly  allow  the  witness  to  be  shown  the  affi- 
davit, and  asked  to  look  at  the  capital  letters 
and  see  if  they  were  like  the  ones  on  the  note  kil  p 
dispute ;  and  whether  it  w»s  not  true  that  ^- 
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tain  capitals  in  the  signature  to  the  note  dif- 
fered widely  from  the  same  capitals  in  the  sig- 
nature to  the  aCDdayit. 
Indiana. 

The  case  of  Clark  v.  Wyatt  (1860)  15  Ind. 
Ill,  77  Am.  Dec.  90,  was  the  first  attempt  In 
Indiana  to  lay  down  the  law  in  regard  to  proof 
of  handwriting  by  comparison  ;  but  the  decision 
wan  several  times  limited,  until  it  was  prac- 
tically overruled. 

In  that  case  a  witness  who  had  been  some- 
what acquainted  with  the  writing  of  the  person 
whose  signature  was  in  dispute,  but  could  not 
say  that  he  was  acquainted  with  it  at  the  time 
of  the  trial,  and  compared  with  the  signature 
the  signatures  to  two  affidavits  filed  in  the  cause, 
was  held  to  be  incompetent  to  Judge  of  the  sig- 
nature in  question,  the  court  declaring  that 
evidence  founded  on  a  mere  comparison  of  hands 
by  witnesses  was  not  allowed,  but  that,  if  the 
witness  had  previous  knowledge  of  the  hand 
from  having  seen  the  person  write  or  from  au- 
thentic papers  received  in  the  course  of  business, 
he  might,  in  corroboration  of  his  testimony, 
compare  the  writing  In  question  with  other  sig- 
natures known  to  be  genuine  (Following  Mc- 
Nair  v.  Com.  26  Pa.  388). 

Under  this  rule,  on  an  issue  as  to  the  genu- 
ineness of  a  note  signed  only  with  a  mark,  other 
similar  notes,  with  proof  that  they  were  signed 
by  the  same  person  in  the  usual  course  of  busi- 
ness, were  not  admissible  in  evidence  for  the 
Jury  to  compare  them  with  it.  Shank  v.  Butsch 
(1867)  28  Ind.  19. 

A  unique,  but  clear,  rule  was  laid  down  In 
1870  in  Chance  v.  Indianapolis  &  W.  Gravel 
Road  Co.  32  Ind.  472.  Witnesses,  not  experts, 
who  had  never  seen  the  person  write  whose 
signature  was  in  dispute,  and  who  were  not 
otherwise  acquainted  with  his  handwriting,  were 
held  to  have  been  improperly  permitted  to  ex- 
amine his  signatures  admitted  to  be  genuine, 
and,  from  a  comparison  of  them  with  the  sig- 
nature in  question,  to  give  their  opinion  as  to 
the  genuineness  of  the  latter.  The  court  says  in 
this  case  that  the  general  rule  as  to  comparison 
was  not  correctly  stated  in  Clark  v.  Wyatt,  but 
that,  while  it  is  true  that  a  witness  who  is 
not  an  expert  must  speak  from  his  knowledge 
of  having  seen  the  person  write,  or  from  authen- 
tic papers  received  in  the  course  of  business, 
it  is  equal ^  true  that,  contrary  to  Clark  t. 
Wyatt,  an  expert  may  give  his  opinion  from  mere 
comparison.  But  this  comparison  by  experts 
must  be  confined  to  other  writings  admitted  to 
be  genuine ;  and.  where  other  writings  admitted 
to  be  genuine  are  already  In  the  case,  the  Jury 
may,  with  or  without  the  aid  of  experts,  make 
the  comparison ;  but  if  they  are  not  papers  in 
the  case  the  evidence  competent  to  go  to  the 
Jury  must  be  that  of  witnesses,  so  as  to  afford 
the  benefit  of  a  cross-examination.  Hence,  it 
was  error  to  permit  the  Jury  to  take  with  them 
in  ihelr  retirement  to  consider  their  verdict  the 
instrument  sued  upon.  The  last  point,  it  will 
be  noticed,  was  overruled  in  Huston  v.  Schind- 
ler  (1874)  46  Ind.  38. 

An  expert  witness  might  compare  signatures, 
conceded  to  be  genuine  although  not  in  evidence 
for  some  other  purpose,  with  the  disputed  sig- 
nature, and  from  such  comparison  state  wheth- 
er the  disputed  sigMiture  was  genuine  or  sim- 
ulated, under  the  rule  in  Chance  v.  Indianapo- 
lis &  W.  Gravel  Road  Co. ;  and  the  decision  In 
Clark  V.  W^yatt  was  expressly  disapproved. 
Burdick  y.  Hunt  (1873)  43  Ind.  881.  To  the 
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same  effect  Is  Swales  v.  Grubbs  (1890)  126  Ind. 
106.  25  N.  E.  877. 

And  cases  excluding  offered  standards  be- 
cause not  admitted  by  the  other  side  are :  Walk- 
er V.  Steele  (1889)  121  Ind.  436,  22  N.  E.  142. 
23  N.  B.  271,  and  Merritt  ▼.  Straw  (1892)  6 
Ind.  App.  360,  33  N.  B.  657. 

But  the  rule  (in  Indiana)  permitting  the  com- 
parison of  a  disputed  signature  with  papers  not 
read  in  evidence,  but  admitted  to  be  genuine.  Is 
limited  to  the  case  where  the  admission  is  made 
by  the  person  against  whom  the  papers  are 
sought  to  be  used,  whether  he  is  or  is  not  the 
maker  of  the  papers;  a  claim  that  a  signature 
is  genuine  by  a  party  who  seeks  to  use  it  is  no 
admission  at  all.  Shorb  v.  Kinzie  (1881)  80 
Ind.  500. 

And  it  was  incompetent  upon  a  trial  for  mur- 
der to  submit  to  an  expert,  for  comparison  with 
a  writing  containing  threats,  a  written  instru- 
ment unconnected  with  the  facts  of  the  cause, 
not  admitted  by  the  defendant  on  the  trial  to 
be  in  his  handwriting,  but  proved  by  a  witness 
to  have  been  admitted  by  the  defendant  to  be 
written  by  him ;  and  to  admit  the  first  writing 
in  evidence  against  the  defendant  upon  proof 
by  the  expert  that  both  papers  were  in  bis  opin- 
ion written  by  the  same  person.  The  court  dis- 
tinguished the  case  from  Chance  v.  Indianapo- 
lis &  W.  Gravel  Road  Co.  on  the  ground  that 
the  genuineness  of  the  papers  which  formed  the 
basis  of  comparison  was  not  admitted  by  the  ap- 
pellant, but  simply  evidence  of  his  admission 
was  offered ;  and  that  they  were  not  relevant  to 
the  case  on  trial.  Jones  t.  SUte  (1877)  60  In'l. 
241. 

In  Forgey  v.  First  Nat.  Bank  (1879)  66  Ind. 
123,  comparison  by  experts  of  the  handwriting 
of  the  disputed  signature  to  the  note  in  suit, 
with  admitted  specimens  of  the  handwriting  of 
the  person  whose  signature  is  in  dlapute,  is  held 
to  be  permissible,  although  formerly  inadmissi- 
ble under  Clark  v.  Wyatt;  but  the  witnesses 
making  it  must  be  experts, — that  is,  persons  ex- 
perienced in  Judging  of  handwriting;  and  of 
the  competency  of  those  offered  to  testify  as  ex- 
perts, the  court  trying  the  cause  is  the  Judge. 

Only  such  papers  as  properly  belong  in  the 
case,  and  which  the  party  Is,  therefore,  es- 
topped from  denying,  or  those  that  are  adnaitted 
to  be  genuine,  so  that  no  collateral  issue  can  be 
raised  by  attempting  to  prove  the  genuineness 
of  any  paper  for  the  purpose  of  using  it  for 
comparison  alone,  can  be  used  as  standards  of 
comparison ;  and  under  this  rule,  before  papers 
other  than  those  legitimately  in  the  case  can 
be  used  by  experts  in  comparison  with  a  dis- 
puted signature  In  the  case,  they  must  be  ad- 
mitted to  be  genuine,  and  over  an  objection  they 
cannot  be  proved  to  be  genuine  by  the  testimony 
of  the  party  objecting,  or  of  any  other  person. 
Hence,  it  was  not  error  in  the  court  to  refuse 
to  require  a  defendant  under  oath  to  answer 
as  to  the  genuineness  of  the  papers  to  be  used 
I  by  the  experts  in  comparison  with  the  disputed 
'  signature.  Hazsard  v.  Vickery  (1881)  78  Ind. 
64. 

So  a  plaintiff  may  not  prove  by  the  defendant 
the  genuineness  of  the  defendant's  signature 
to  tax-assessment  lists  purporting  to  have  been 
made  by  him.  for  the  purpose  of  comparing  the 
signatures  upon  them  with  the  signature  upon 
the  Instrument  sued  upon.  Bowen  v.  Jones 
(1895)  13  Ind.  App.  193.  41  N.  E.  400.  It  may 
be  added  that  this  would  seem  practically  to 
limit  comparison  to  writings  in  eyidence. 
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I>]8tingiii8hliig  between  comparison  by  experts 
and  comparison  by  the  Jury,  it  was  held  In  Hus- 
ton y.  Schllndler  (1874)  46  Ind.  38,  that  while 
papers  admitted  to  be  genuine,  although  not 
properly  admitted  for  some  other  purpose,  may 
be  submitted  to  experts  for  the  purpose  of  com- 
parison by  them  with  the  signature  in  dispute ; 
and  while  they  may  give  to  the  Jury  an  opinion 
based  upon  such  comparison, — such  papers  can- 
not, because  not  in  evidence  in  the  case,  be  sub- 
mitted to  the  Jury  to  enable  them  to  make  a 
comparison  between  the  admitted  genuine  signa- 
tures and  the  one  alleged  to  be  a  forgery ;  but 
It  was  held,  contrary  to  the  decision  in  Chance 
V.  Indianapolis  &  W.  Grayel  Road  Co.,  that  it 
was  proper  to  submit  to  the  Jury,  in  connection 
with  the  evidence  bearing  upon  the  genuine- 
ness of  the  signature  In  question,  the  paper 
bearing  such  controverted  signature. 

And  that  a  verified  reply  is,  under  the  Indi- 
ana rule,  sufficiently  "in  evidence*'  to  be  used 
by  the  Jury,  for  comparison  of  its  signature, 
appears  from  Tucker  v.  Hyatt  (1805)  144  Ind. 
635,  41  N.  B.  1047.  On  cross-examination  of 
a  witness  for  the  defendant  in  an  action  to 
which  the  defense  was  a  release  by  the  plain- 
tiff, it  was  proper  for  the  plaintiff  to  submit 
to  such  witness  the  plaintiff's  affidavit  for 
change  of  venue  and  the  verified  reply,  and  have 
the  witness  compare  the  plaintiff's  signatures  to 
those  papers  with  the  signature  of  th'e  release; 
and  the  verified  reply,  being  a  part  of  the  rec- 
ord, was  also  properly  submitted  to  the  Jury 
for  such  comparison ;  it  was  not  necessary  to 
introduce  it,  it  being  already  in  evidence,  and 
It  might,  therefore,  be  commented  on  by  coun- 
sel and  inspected  bji  the  Jury. 

The  fact  that  a  witness  who  has  seen  the 
person  write  whose  signature  is  In  dispute  has 
also  examined  and  compared  signatures  alleged 
to  be  of  that  person  does  not  disqualify  him  as 
a  witness,  or  constitute  a  valid  objection  to 
his  testimony.  Miller  v.  Coulter  (1001)  156 
Ind.  200,  50  N.  B.  853;  Morell  v.  Morell  (1001) 
157  Ind.  170,  60  N.  B.  1002. 
loMra. 

The  Iowa  Code  of  1851,  f  2404,  provided  that 
"evidence  respecting  handwriting  may  be  given 
by  comparison  made  by  experts  or  by  the  Jury 
with  writings  of  the  same  person  which  are 
proved  to  be  genuine ;"  and  under  this  statute 
a  deed  duly  acknowledged  before  the  clerk  of  the 
court,  but  not  otherwise  proved  to  have  been 
signed  by  the  person  on  whose  behalf  it  was  of- 
fered, was  not  sufficiently  "proved  to  be  gen- 
uine."   Hyde  v.  Woolfolk  (1855)  1  Iowa,  150. 

Baker  v.  Mygatt  (1862)  14  Iowa,  131,  simply 
affirms  the  same  general  rule  to  exist  under  the 
Code  Revision  of  1860,  f  3007  ;  and  State  v.  Cal- 
kins (1887)  73  Iowa,  128,  34  N.  W.  777,  under 
the  Code  of  1873,  S  3655  (now  f  4620,  Code  of 
1807). 

Under  this  statute,  it  is  error  to  allow  wit- 
nesses not  qualified  as  experts  to  testify  by  com- 
parison as  to  the  genuineness  of  handwriting. 
Mixer  V.  Bennett  (1886)  70  Iowa,  320,  30  N. 
W.  587. 

So  it  is  not  error  to  allow  expert  witnesses 
to  testify  as  to  the  characteristics  of  different 
signatures  In  evidence,  including  that  in  dispute, 
their  comparative  size  and  length,  whether  writ- 
ten on  or  above  or  below  the  lines  designed 
for  them,  the  differences  in  certain  letters,  and 
other  facts  of  like  character,  merely  because 
the  facts  to  which  this  evidence  was  directed 
did  not  require  the  testimony  of  an  expert,  but 
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could  have  been ' determined  by  the  Jury  itself; 
since  the  examination  was  confined  to  the  signa- 
ture in  controversy  and  to  others  admitted  to 
be  genuine,  and  was,  therefore,  authorized  by 
8  3655  of  the  Code.  Rlordan  v.  Guggerty  (1888) 
74  Iowa,  688,  30  N.  W.  107.  In  accord  is  Pat- 
ton  V.  Lund  (1001)  114  Iowa,  201,  86  N.  W. 
206. 

On  the  trial  of  a  chancery  cause  where  the 
evidence  is  all  before  the  supreme  court  to  be 
examined  de  novo,  the  court  may,  as  a  Jury, 
compare  a  disputed  signature  with  writing  of 
the  same  person  which  is  proved  to  be  genuine. 
Morris  v.  Sargent  (1864)  18  Iowa,  00. 

And  the  determination  of  the  court  upon  the 
genuineness  of  a  disputed  signature  upon  the 
evidence  of  experts  by  comparison  of  handwrit- 
ing is  entitled,  on  appeal,  to  the  same  consider- 
ation as  the  verdict  of  the  Jury.  Lay  v.  Wiss- 
man   (1873)  36  Iowa,  305. 

Where  the  defendant,  in  order  to  prove  that 
the  signature  to  the  note  in  question  was  not 
in  his  hand,  offered  In  evidence,  to  be  considered 
by  the  Jury,  the  signature  upon  his  answer  in 
the  cause  over  the  objection  that  the  evidence 
should  be  excluded  on  the  same  principle  that, 
if  the  plaintiff  should  prove  statements  or  ad- 
missions made  by  the  defendant,  the  defendant 
would  have  no  right  to  disprove  them  by  intro- 
ducing couuterstatements  of  his  own  made  at 
another  time,  the  evidence  was  held  competent. 
And  the  fact  that  the  signature  was  made  by 
the  defendant  post  litem  motam  did  not  render 
it  incompetent  under  the  statute  (f  8655  of  the 
Code  of  1873)  which  did  not  prescribe  the  time 
when  the  offered  writing  should  be  made;  and 
the  signature  was  properly  allowed  to  go  to  the 
Jury  for  what  it  was  worth.  Singer  Mfg.  Co.  v. 
McB'ariand   (1880)  53  Iowa,  540,  5  N.  W.  730. 

Where  the  plaintiff.  In  order  to  prove  title,  in- 
troduced an  instrument  apparently  conveying 
property  to  her,  it  was  competent  for  the  de- 
fendant, for  the  purpose  of  showing  that  such 
Instrument  had  originally  been  signed  by  the 
plaintiff's  husband  and  the  signature  afterwards 
altered  so  as  to  make  it  appear  to  be  that  of 
che  wife,  to  call  expert  witnesses  to  compare  the 
admitted  signatures  of  the  plaintiff's  husband 
with  the  unaltered  part  of  the  disputed  sig 
nature  upon  the  contract  in  question  purport- 
ing  to  be  the  signature  of  the  plaintiff.  The 
court  said  that,  under  the  statute  (Iowa  Code 
1807,  I  4620)  authorizing  comparison  between 
the  handwriting  the  genuineness  of  which  is  in 
controversy  and  writings  "of  the  same  person'* 
which  are  proved  to  be  genuine,  it  would,  ap- 
parently, not  be  competent  to  introduce  in  evi- 
dence signatures  of  other  persons  than  of  the 
person  whose  pretended  signature  was  in  ques- 
tion, for  the  purpose  of  showing  by  such  com- 
parison that  the  signature  was  not  the  gen- 
uine signature  of  such  person,  but  was  the  sig- 
nature of  someone  else  (citing  Peck  v.  Calla- 
ghan,  05  N.  Y.  73)  ;  but  in  this  case  it  was  prop- 
er for  the  defendant  to  show  that  the  property 
In  question  belonged  to  the  husband,  and,  as  af- 
firmative evidence  of  that  fact,  to  prove  that 
the  disputed  instrument  was  originally  exe- 
cuted to  him,  and  that  it  was  subsequently  al- 
tered by  fraud.  Coppock  v.  Lampkin  (1001) 
114   Iowa,  664,   87  N.   W.   665. 

The  decision  in  Wilson  v.  Irish  (1883)  62 
Iowa,  260,  17  N.  W.  511,  while  doubtless  correct 
in  excluding  as  a  standard  for  comparison  a 
letter  as  to  which  the  only  proof  was  that  the 
witness  received  it  through  «he  mall,  and  that 
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he  presumed  that  he  had  a  conversation  with 
the  person  purporting  to  have  written  it  as  a 
result  of  receiving  It,  is  a  curious  declaration 
of  the  law.  The  opinion  says  that  the  modern 
English  decisions  are  clearly  opposed  to  the  ad- 
mission of  papers  for  the  mere  purpose  of  fur- 
nishing a  standard  of  comparison ;  and,  wholly 
Ignoring  the  fact  of  there  being  an  Iowa  statute 
permitting  the  admission  of  writings  "proved  to 
be  genuine,*'  decides  the  offered  letter  to  be  in- 
competent, not  because  not  "proved  to  be  gen- 
uine," but  because  not  within  the  rule  that  writ- 
ings can  be  offered  in  evidence  to  the  Jury  for 
comparison  only  when  conceded  to  be  genuine, 
or  such  as  the  other  party  Is  estopped  to  deny, 
or  papers  belonging  to  the  witness  who  was 
himself  previously  acquainted  with  party's  hand- 
writing and  exhibits  them  in  confirmation  and 
explanation  of  his  own  testimony. 
Kansas. 

The  Kansas  rule  was  laid  down  in  1872  in  ft 
comprehensive  opinion  by  Valentine,  J.,  in  which 
he  disposed  one  by  one  of  the  stock  objections 
(mentioned  supra,  I.)  to  this  kind  of  evidence, 
where  the  genuineness  of  the  standard  is  ad- 
mitted. On  an  issue  as  to  the  genuineness  of 
the  signature  of  a  note  purporting  to  have  been 
signed  by  the  defendant,  it  was  held  that  an 
expert  who  had  no  knowledge  of  the  defendant's 
handwriting  might  testify  as  to  the  genuineness 
of  the  signature  in  dispute,  by  comparison  with 
two  letters  written  and  signed  by  the  defend- 
ant and  introduced  in  evidence  to  show  what  he 
had  said  in  regard  to  the  note;  and  also  by 
comparison  with  signatures  admitted  by  the  de- 
fendant to  be  genuine,  and  introduced  in  evi- 
dence for  the  mere  purpose  of  comparison ;  and 
the  Jury  might  also  make  the  same  comparison. 
Macomber  v.  Scott,  10  Kan.  335.  This  was  fol- 
lowed by  Joseph  v.  First  Nat.  Bank  (1876)  17 
Kan.  256;  Abbott  v.  Coleman  (1870)  22  Kan. 
250,  31  Am.  Rep.  186  ;  and  Ort  v.  Fowler  (1884) 
31  Kan.  478,  47  Am.  Uep.  501,  2  Pac.  580. 

In  State  v.  Zimmerman  (1891)  47  Kan.  242. 
27  Pac.  090»  where  the  defense  to  an  indictment 
for  forgery  was  that  the  Instrument  in  question 
was  genuine,  another  Instrument  admitted  by 
both  parties  to  have  been  signed  by  the  party 
whose  signature  was  charged  to  have  been 
forged  was  competent  evidence  to  be  examined 
by  the  Jury  and  compared  with  the  instrument 
disputed. 

In  Hoimberg  v.  Johnson  (1891)  45  Kan.  107. 
25  Pac.  575,  the  Kansas  rule  was  first  liberalized 
so  as  to  include  as  proper  standards  proved 
writings,  without  regard  to  admission  by  the 
other  side  as  genuine.  Where  the  court,  over 
objection,  permitted  a  party  to  introduce  evi- 
dence of  the  genuineness  of  the  signatures  to 
other  papers  executed  by  the  same  person  as 
the  contract  sued  upon,  it  was  held  that  it  was 
the  established  law  of  the  state  to  permit  proof 
of  the  genuineness  of  the  disputed  signature  by 
comparison  with  other  signatures  on  other  in- 
struments in  writing  admitted,  or  proved,  to 
be  genuine. 

And  now.  papers  produced  by  a  party  as  stand- 
ards for  comparison  with  the  signature  alleged 
by  the  other  party  to  be  his  are  sufficiently  es- 
tablished as  such  by  his  testimony  that  he  wrote 
them.  Gaunt  v.  Ilarkness  (1894)  53  Kan.  405, 
36  Pac.  739. 

So  in  the  case  of  the  prosecuting  witness  in  a 
trial  for  forgery.  State  v.  Stegman  (1901)  62 
Kan.  476,  (i3  Pac.  746. 

But  in  an  action  involving  the  genuineness 
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of  a  mortgage  it  is  improper  to  allow  proof  of 
the  genuineness  of  letters  not  admitted  bj  the 
other  party  to  be  genuine,  to  be  used  by  experts 
as  standards  of  comparison  with  the  sisnature 
of  another  paper  involving  a  collateral     Issue, 
and  to  allow  experts  to  give  their  apinlonB  as  to 
the  genuineness  of  the  signature  to  such  other 
paper  merely  from  a  comparison  with  the  sig- 
natures to  the  letters.     In  such  a  case,   where 
the  second  disputed  writing  is  merely  evidence 
of  a  collateral  fact,  and  is  offered  only  for  the 
purpose  of  proving  fraud  on  the  part  of  persons 
not  parties  to  the  action,  the  signatures  used 
as  a  basis  for  comparison  should  be  such  as  are 
confessedly  genuine ;  for,  in  trying  the  question 
of  the  genuineness  of  the  signatures  to  the  let- 
ters offered,  the  Jury  would  be  taken  away  from 
the  main  issue  and  have  their  attention  directed 
to  a  collateral  matter  having  no  direct  bearing 
whatever    on    the    case    in  hand.     Gllmore  ▼. 
Swisher  (1898)  59  Kan.  172,  52  Pac  426. 
Kentvckr. 

Before  the  statute  of  1886,  which  changed  the 
rule  of  proof  of  handwriting,  the  Kentucky  de- 
cisions had  established  a  narrow  rule.  In  Wood- 
ard  V.  Spiller  (1833)  1  Dana,  179,  25  Am.  Dec 
130,  proof  of  the  genuineness  of  specimens  of 
handwriting  offered  in  evidence  for  comparison 
was  held  to  have  been  properly  rejected;  this 
was  followed  in  McAllister  v.  McAllister  (1847) 
7  B.  Moh.  269,  a  decision  excepting  the  two 
cases  of  ancient  writings  and  writings  already 
in  the  case,  which  the  Jury  might  compare. 

Witnesses,  however,  were  allowed,  in  Uawkini 
V.  Grimes  (1852)  13  B.  Mon.  257,  to  point  out 
apparent  differences  on  the  face  of  a  disputed 
will,  between  letters  and  words  in  different  parts 
of  the  will,  indicating  erasures  and  alterations, 
on  the  ground  that  the  pointing  out  of  such  dis- 
crepancies did  not  necessarily  imply  any  opin- 
ion as  to  the  writing.  But  the  opinion  of  the 
witnesses  that  words  apparently  inserted  were 
not  in  the  same  handwriting  as  other  parts  was 
then  inadmissible. 

This  decision  was  apparently  overruled  later 
in  a  case  (Northern  Bank  v.  Buford  [18641  1 
Duv.  835)  deciding  that  a  witness,  not  an  ex- 
pert, but  having  a  previous  knowledge  of  the 
bandwrlthig,  might  compare  the  disputed  signa- 
ture with  the  signature  to  pleadings  on  the  rec- 
ord. 

But  in  Fee  v.  Taylor  (1885)  83  Ky.  259,  the 
rule  was  laid  down  that  experts  without  person- 
al knowledge  of  the  handwriting  could  not  com- 
pare with  proved  or  admitted  genuine  specimens. 

The  statute  of  1886,  which  changed  this  rule, 
is  f  548  of  the  General  Statutes  of  1887,  {  1649 
of  the  Statutes  of  1899,  and  S  604  of  the  Civi; 
Code  Practice.  It  provides  that,  "upon  a  dis- 
pute as  to  the  genuineness  of  the  handwriting 
of  a  person,  other  handwritings  of  such  person, 
though  not  in  the  case  for  any  other  purpose, 
may  be  introduced  for  the  purpose  of  compari- 
son by  witnesses  with  the  writing  in  dispute; 
and  such  writings,  and  the  testimony  of  wit- 
nesses respecting  them,  may  be  submitted  to  the 
court  or  Jury  as  evidence  concerning  the  gen- 
uineness of  the  writing  in  dispute:  Provided, 
that:  (1)  The  genuineness  of  such  writings 
shall  be  proved,  to  the  satisfaction  of  the  Judge, 
by  other  than  opinion  evidence.  (2)  It  must 
be  proved,  to  the  satisfaction  of  the  Judge,  that 
they  were  written  before  any  controversy  arose 
as  to  the  genuineness  of  the  writing  in  dis- 
pute, and  no  fraud  was  practised  in  their  selec- 
tion.    (3)  A  party  proposing  to  introduce  such 
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writings  must  glye  reasonable  notice  of  his  in- 
tention to  the  opposite  party,  or  his  attorney, 
with  reasonable  opportunity  to  examine  them 
before  the  commencement  of  the  trial.  (4)  The 
Jud£:e  may  limit  the  number  of  such  writings.** 
Under  this  statute,  It  is  not  competent  to 
■abmit  to  witnesses  spurious  signatures  pre- 
pared by  an  expert  and  mingled  with  genuine 
siiniatures,  and  to  ask  the  witnesses  to  select 
tlie  genuine.  Andrews  t.  Hayden  (1889)  88 
Ky.  455.  11  S.  W.  428. 

And  it  was  error  to  allow  a  witness  to  the 
genuineness  of  a  signature,  from  his  knowl- 
edge from  having  seen  the  person  write,  whose 
•l|?nature  was  In  dispute,  to  testify  that  he  had 
examined  the  note  in  dispute  several  months  be- 
fore with  a  view  to  having  it  discounted  by  the 
bank  with  which  he  was  connected ;  that  he  had 
then  compared  that  signature  with  the  signa- 
ture of  the  same  person  to  other  papers  which 
he  knew  to  be  genuine,  but  which  other  papers 
he  had  now  lost  and  was  unable  to  produce; 
and  that  ne  had  sent  that  note  with  those  other 
papers  to  a  bank  expert  in  Cincinnati  for  the 
purpose  of  having  him  compare  the  signatures ; 
and  that  after  this  investigation,  his  bank  had 
actually  discounted  the  note.  Kendall  v.  Col- 
lier (1895)  97  Ky.  446.  30  S.  W.  1002. 

The  party  offering  expert  witnesses  to  testi- 
fy by  comparison  is  entitled  to  have  such  wit- 
inesses  state  the  grounds  upon  which  their  opin- 
ion was  based,  and  to  point  out  and  explain  to 
the  Jury  the  differences  which  they  detected 
and  which  induced  disbelief  on  their  part;  to 
withhold  it  from  the  Jury  would  be  to  deprive 
them  to  a  large  extent  of  the  very  facts  best 
calculated  to  enable  them  intelligently  to  weigh 
and  determine  the  value  of  the  opinion  experts. 
Ibid. 

On  appeal  in  an  equitable  action,  the  finding 
of  the  trial  court,  based  upon  conflicting  and  ir- 
reconcilable evidence  from  comparison  of  hand- 
writing, as  to  the  genuineness  of  a  signature, 
win  not  be  disturbed  where  the  disputed  slj^na- 
tnre  and  the  genuine  signatures  with  which  It 
la  compared  are  not  brought  to  the  appellate 
court.  Hughes  v.  Wood  (1898)  20  Ky.  L.  Rep. 
977.  48  S.  W.  152. 

Under  the  provision  of  the  statute  for  reason- 
able notice  of  intention  to  produce  writings  to 
he  used  for  comparison,  where  there  is  no  con- 
tention that  this  provision  had  been  complied 
with,  or  any  reasonable  opportunity  given  to 
examine  the  writings  offered  in  evidence,  the 
court  did  not  err  in  refusing  to  allow  them  to  be 
introduced.  Bogard  v.  Johnstone  (1899)  21 
Ky.  L.  Rep.  905,  53  S.  W.  651. 

But  a  notice,  given  a  month  before  the  trial 
of  an  equity  cause,  that  the  plaintiff  "will  sub- 
mit for  Inspection  and  comparison  certain  writ- 
ings and  signatures  of  the  defendant,"  was  suf- 
ficient notice  of  what  writings  were  to  be  sub- 
mitted, and  gave  a  reasonable  opportunity  to  ex- 
amine the  writings  before  the  commencement  of 
the  trial.  Birchett  v.  Bank  of  ShelbyviUe 
(1902)   24  Ky.  L.  Rep.  66.  67  S.  W.  371. 

And  where  the  parties  selected  and  agreed  on 
a  list  of  genuine  signatures,  which  were  pro- 
duced at  the  taking  of  the  depositions  of  wit- 
nesses some  months  previous  to  the  trial,  both 
parties  had  sufficient  opportunity  to  investigate 
their  genuineness,  even  though  they  had  not 
agreed  upon  it,  which  made  it  unnecessary  to 
prove  their  genuineness  to  the  satisfaction  of 
the  court,  and  was  a  waiver  of  the  notice  of 
their  intended  production.  Storey  v.  First  Nat 
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Liovialana. 

The  early  Civil  Code  of  Louisiana  (of  1808), 
p.  306,  art.  226,  provided :  *'A  signature  may 
be  proved  by  at  least  one  credible  witness  de- 
claring positively  that  he  knows  the  signature, 
as  having  seen  the  obligation  signed  by  the  per- 
son from  whom,  or  from  whose  heirs,  the  pay- 
ment or  execution  of  It  is  demanded;  and,  if 
there  be  no  such  deposition,  the  signature  of 
the  person  must  l>e  ascertained  by  two  per- 
sons having  skill  to  Judge  of  handwriting,  ap- 
pointed by  the  judge  before  whom  the  cause  Is 
pending,  which  two  persons  shall  report  on  oath, 
whether  the  signature  appear  to  them  to  be  that 
of  the  person  whose  it  is  alleged  to  be,  on  their 
having  compared  it  with  papers  acknowledged 
to  have  been  signed  by  him." 

And,  under  this  Code,  a  bond  filed  in  the 
clerk's  office  was  a  good  standard  for  compari- 
son, having  become  a  matter  of  record,  and  the 
witness  to  it  need  not  be  brought  to  prove  it, 
since  it  could  not  be  disputed.  Sauve  v.  Daw- 
son (1812)  2  Mart.  (La.)  202. 

But  in  an  action  on  notes  against  a  bank,  a 
note  neither  proved  to  have  the  signature  of 
the  president  or  cashier,  nor  acknowledged  by 
them,  could  not  be  laid  before  the  experts  as  a 
basis  for  comparison.  Conrad  v.  Louisiana 
Bank  (1822)   10  Mart.  (La.)  700. 

The  proof  by  experts  must  be  resorted  to  in 
the  first  Instance;  but  the  party  offering  this 
kind  of  testimony  is  not  thereby  precluded  from 
producing  any  other  kind  of  legal  evidence,  eith- 
er in  aid  of,  or  to  contradict,  the  report  of  the 
experts.  Clark  ▼.  Cochran  (1814)  8  Mart 
(La.)  353. 

But  where  two  experts  appointed  by  the 
court  to  compare  a  disputed  signature  with  oth- 
ers acknowledged  to  be  genuine  disagreed,  and, 
by  consent  of  the  parties,  a  third  person  was 
appointed  as  an  expert  to  settle  the  difference, 
but  that  person,  not  being  able  to  ascertain  by 
the  mere  comparison  of  handwriting  whether 
the  signature  was  genuine,  went  about  collect- 
ing the  other  circumstances  of  the  case  and  re- 
ported that  he  was  convinced  of  the  genuineness 
of  the  signature  from  that  Inquiry, — ^it  was  held 
that  the  report  should  be  set  aside ;  the  per- 
sons appointed  to  judge  by  comparison  were  not 
referees  to  whom  the  examination  of  the  case 
was  intrusted.  Lecsrpentier  v.  Delery  (1816) 
4  Mart.  (1^.)  454. 

Without  such  consent,  however,  the  trial  court 
cannot  appoint  a  tnird  expert  for  comparison 
of  handwriting  when  the  two  disagree ;  and  the 
Civil  Code  requires  the  contested  signature  to 
be  tested  with  a  comparison  of  papers  acknowl- 
edged to  have  been  signed  by  the  party  ;  and 
nothing  in  it  authorizes  the  court  to  proceed  on 
a  single  one 'as  a  standard.  Barfield  v.  Hewlett 
(1827)  6  Mart  N.  S.  78. 

By  the  amending  Code  of  1825  (La.  Code,  art 
2241 ;  art.  2245,  Rev.  Civil  Code)  the  principle 
of  comparison  as  a  means  of  arriving  at  truth 
was  preserved,  but  with  an  enlarged  applicabil- 
ity. Temple  v.  Smith,  7  La.  Ann.  562.  This 
provided  that,  "if  the  party  disavow  the  signa- 
ture, or  the  heirs  or  other  representatives  de- 
clare that  they  do  not  know  It.  it  must  be  proved 
by  witnesses  or  comparison,  as  in  other  cases.'* 

This  provision  was  modified  or  superseded  by 
art.  32.'>  of  the  Code  of  Practice,  which  was  8Ub-_ 
sequently  adopted,  and  reigai^igi^^tyl 
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Under  this  article,  "if  the  defendant  deny  his 
signature  In  his  answer,  or  contend  that  the 
same  has  been  counterfeited,  the  plaintiff  must 
prove  the  genuineness  of  such  signature,  either 
by  witnesses  who  have  seen  the  defendant  sign 
the  act,  or  who  declare  that  they  know  it  to  be 
his  signature,  because  they  have  frequently  seen 
him  write  and  sign  his  name.  But  the  proof 
by  witnesses  shall  not  exclude  the  proof  by  ex- 
perts, or  by  a  comparison  of  the  writing  as  es- 
tablished by  the  Civil  Code." 

Decisions  made  under,  and  affirming,  these 
provisions  are:  Bell  v.  Norwood  (1834)  7  La. 
95  ;  Plicque  v.  Labranche  (1836)  9  La.  539 ;  Ball 
V.  Ball  (1840)  15  La.  173 ;  Davis  v.  Police  Jury 
(1841)  ID  La.  533;  Whitney  v.  Bunnell  (1853) 
8  La.  Ann.  429;  McDonogh's  Succession  (1866) 
18  La.  Ann.  419;  State  v.  Barrow  (1879)  31 
La.  Ann.  691 ;  Gaines's  Succession  (1886)  38 
La.  Ann.  123. 

It  was  not  assignable  as  error  that  the  court 
did  not  appoint  experts  to  determine  the  gen- 
uineness of  a  disputed  signature  without  be- 
ing moved  to  do  so  by  the  party.  City  Bank 
V.  B^oucher  (1836)  9  La.  405. 

When  a  signature  is  disavowed,  the  Civil 
Code  requires  it  to  be  proved  by  witnesses  or 
comparison  of  handwriting;  and  proving  the 
signature  of  the  subscribing  witnesses  satisfies 
neither  of  these  requirements.  Harris  v.  Pat- 
ten  (1847)  2  La.  Ann.  217. 

And  where  a  witness,  called  to  prove  the  sig- 
nature of  his  name  as  attesting  witness  upon 
a  document,  denied  it,  the  party  calling  him  was 
entitled  to  have  experts  appointed  by  the  court 
to  contradict  him  and  to  establish  the  signature 
by  comparison  with  admitted  signatures  of  wit- 
ness, although  this  was  recognized  as  clearly  an 
exception  to  the  ordinary  rule  that  a  party  can- 
not contradict  his  own  witness.  Ollnde  v.  Sal- 
zan   (1855)   10  La.  Ann.  1.53. 

In  Temple  v.  Smith  (1852)  7  La.  Ann.  562, 
the  clerk  of  the  court  was  called  as  an  expert 
to  prove  a  disputed  signature  by  comparison 
with  specimens  not  "acknowledged,'*  but  proved, 
to  be  genuine ;  and  in  affirming  the  admission  of 
such  evidence  the  court  declared  that,  under  the 
Louisiana  statutes,  it  was  the  practice  to  prove 
signatures  by  means  of  comparison  with  other 
documents  signed  by  the  party  against  whom  the 
proof  was  to  be  made,  whether  such  other  doc- 
uments are  authentic  (in  the  sense  of  proving 
themselves)  or  their  gen^iineness  is  first  satis* 
factor! ly  proved. 

This  apparent  enlargement  of  the  rule  was 
accompanied  by  a  similar  decision  that  the  rule 
allowing  comparison  of  disputed  signatures  ap- 
plies, not  only  to  cases  where  the  Instrument 
to  be  proved  Is  the  Immediate  basis  of  the  ac- 
tion, as  in  the  case  of  a  suit  upon  a  promis- 
sory note  or  a  bond  signed  by  the  defendant,  who 
denies  his  signature,  but  also  where  the  docu- 
ments to  be  proved  are  introduced  as  matters 
of  evidence  upon  Incidental  questions.     Jhid. 

The  Louisiana  statutory  rule  provided  ex- 
prt-ssly  only  for  comparison  to  be  made  by  ex- 
perts appointed  by  the  court.  So  on  a  prosecu- 
tion for  forging  an  order  for  the  delivery  of 
i^oods,  when  the  district  attorney  was  permitted 
to  Introduce  and  offer  to  the  Jury  another  pa- 
per or  writing  Irrelevant  to  the  Issue  for  the  pur- 
pose of  Instituting  a  ^^ipparlson  of  handwriting 
and  thereby  proving  '^at  the  order  alleged  to 
be  forged  was  in  the  handwriting  of  the  de- 
fendant, the  court,  without  any  reference  to  the 
^statute;  and  reviewing  the  rules  in  England  aqd 
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the  United  States,  decided  that  this  was  error, 
saying:  *'We  are  not  aware  that  the  question 
has  heretofore  been  presented  to  this  court  for 
adjudication.'*  State  v.  Fritz  (1871)  23  La. 
Ann.  55. 
Maine. 

Hammond's  Case  (1822)  2  Me.  33,  11  Am. 
Dec.  39,  shows  that  the  Massachusetts  rule,  al- 
lowing comparison  by  a  Jury  with  a  standard 
acknowledged  or  proved  to  be  genuine,  and  set 
forth  in  Homer  v.  Wall  is,  11  Mass.  312,  6  Am. 
Dec.  109,  obtained  in  Maine  after  the  separation. 
Chandler  v.  LeBarron  (1858)  45  Me.  534.  lays 
down  the  same  rule.  The  principal  point  de- 
cided hi  the  earlier  case  was  that  a  witness  who 
had  carefully  examined  certain  checks  admitted 
by  one  indicted  for  forgery  to  have  been  in  his 
handwriting  and  to  have  been  since  destroyed, 
might  testify  to  the  similitude  between  those 
signatures  and  the  forgery,  and  to  his  belief 
that  the  forged  signature  was  in  the  handwrit- 
ing of  the  prisoner. 

Page  V.  Homans  (1837)  14  Me.  478,  added  the 
limitation  that  a  nonexpert  witness,  having  no 
previous  knowledge  of  the  handwriting  in  ques- 
tion, who  had  not  been  in  a  situation  to  ac- 
quire a  peculiar  degree  of  skill  in  regard  to 
handwriting,  was  not  competent  to  testify  In 
relation  to  disputed  handwriting  merely  from 
comparison  with  specimens  of  signatures  pro- 
duced at  the  trial. 

So  witnesses  who  by  study,  occupation,  and 
habit  had  become  skilful  in  marking  and  'distin- 
guishing the  characteristics  of  handwriting 
might  compare  a  handwriting  in  question  with 
other  writings  admitted  or  fully  proved  to  be 
written  by  the  person  whose  signature  was  In 
dispute.    Sweetser  v.  Lowell  (1851)  33  Me.  446. 

In  Woodman  v.  Dana  (1860)  52  Me.  9,  the 
whole  rule  as  to  witness  comparison  was  stated. 
No  witness,  except  an  expert.  Is  competent  to 
give  an  opinion  simply  by  comparison  of  hands 
by  Juxtaposition,  and  this  is  done  by  the  pro- 
duction of  the  standard  in  open  court ;  nonex- 
perts can  only  give  opinions  in  cases  where  they 
have  had  previous  acquaintance  and  knowledge 
of  the  handwriting  by  which  the  genuineness  of 
the  controverted  specimen  Is  to  be  tested,  and, 
in  this  case,  the  standard  would  not  be  present. 
The  expert  need  have  no  previous  acquaintance 
or  knowledge  of  his  standard  to  authorize  him 
to  express  an  opinion  by  comparison.  The  non- 
expert cannot  express  an  opinion  without  such 
previous  acquaintance  or  knowledge. 

In  an  action  on  a  promissory  note  it  was  held 
admissible,  in  order  to  prove  that  the  note  was 
fraudulent  in  its  inception,  and  that  the  de- 
sign of  the  payee  was  not  to  deliver  the  propeV- 
ty  sold,  to  introduce  writings  made  in  similar 
transactions  about  the  same  time.  In  which 
transactions  the  property  was  not  delivered, 
showing  by  comparison  of  the  handwriting  of 
the  different  papers  the  Identity  of  the  pere^n 
engaged  In  the  different  transactions.  Nichols 
V.  Baker  (1883)  75  Me.  334. 
Maryland. 

In  an  early  Maryland  case  It  was  held  to  be 
error  to  allow  a  nonexpert  witness  to  compare 
a  paper  which  he  had  seen  written,  and  which 
was  shown  to  him  in  order  to  refresh  his  mem- 
ory, with  the  disputed  writing.  Smith  v.  Wal- 
ton (1849)  8  Gill,  78. 

In  Armstrong  v.  Thruston  (1857)  11  Md.  148, 
comparison  by  such  a  witness  was  denied,  and 
the  papers  offered  were  held  to  4%^*e^Jt|i^  1^' 
properly  submitted  to  the  Jury.  ~ 
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Williams  y.  Drezel  (1859)  14  Md.  566,  appar- 
ently established  the  rule  In  Maryland  that 
the  Jury  might  compare  with  papers  admitted 
or  clearly  proved  to  be  genuine,  and  already  In 
the   case. 

But  Tome  v.  Parkersburg  Branch  R.  Co. 
US73)  30  Md.  36,  17  Am.  Rep.  540,  declared 
that  an  expert  witness  whose  only  knowledge 
on  the  subject  of  the  handwriting  in  qnestion 
was  derived  from  a  previous  examination  of 
signatures  which  had  been  put  in  his  hands  to 
enable  him  to  testify  was  incompetent  to  testi- 
fy as  to  the  genuineness  of  the  disputed  signa- 
ture by  comparison  with  such  other  signatures 
which  were  actually  in  evidence ;  or  that  the 
l^enuineness  of  handwriting  cannot  be  '*estab- 
lished  by  the  opinions  of  a  witness  whose  be- 
lief is  founded  upon  a  mere  naked  comparison 
of  papers  submitted  for  his  examination  post 
litem  motam.'*  The  strong  dissenting  opinion 
of  Alvey.  J.,  however,  showed  that  this  decision 
was  in  conflict  with  Williams  v.  Drexel.  14  Md. 
566.  In  accord  with  this  case  are  Niller  v. 
Johnson  (1867)  27  Md.  6,  and  Herrick  v.  Swom- 
ley  (1881)  56  Md.  439. 

The  Mary  laud  rule,  however,  was  changed  by 
the  passage,  in  1888,  of  an  act  providing :  "Com- 
parison of  a  disputed  writing  with  any  writ- 
ing proved  to  the  satisfaction  of  the  court  to  be 
genuine  shall  be  permitted  to  be  made  by  wit- 
nesses, and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted 
to  the  court  and  jury,  or  the  court,  as  the  case 
may  be,  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute/'  Maryland 
Code,  art.  35,  f  6. 
M««s«chasett«. 

As  Massachusetts  is  historically  the  leading 
American  state  which  clung  to  the  ancient  prac- 
tice of  Jury  comparison,  the  decisions  of  its 
courts  are  of  especial  interest  and  importance. 
TUe  use  of  this  kind  of  evidence  first  ap- 
pears in  Hall  T.  Huse  (1813)  10  Mass.  39.  In 
an  action  on  a  note,  the  defendant  offered  sev- 
eral witnesses  to  prove  from  their  acquaintance 
with  his  handwriting,  that  the  signature  was 
not  genuire,  and  also  offered  what  was  proved  to 
be  a  genuine  signature.  The  evidence  was  ad- 
mitted, over  objection,  and  the  Jury  were  in- 
•  structed  that,  if  they  believed  from  the  evidence 
that  the  signature  was  not  genuine,  they  should 
find  for  the  defendant. 

But  Homer  v.  Wallls  (1814)  11  Mass.  309, 
6  Am.  Dec.  169,  is  the  leading  case.  There  the 
plaintiff  in  an  action  on  a  note,  in  order  to  prove 
the  signature  to  be  the  defendant's,  produced 
another  note  proved  to  have  been  signed  by  the 
defendant  by  a  witness  who  saw  him  sign  it, 
and  it  was  permitted  to  go  to  the  jury  under 
objection,  ijpon  appeal  this  was  held  proper 
evidence  for  the  jury,  Parker,  Ch.  J.,  deliver- 
ing the  opinion  of  the  court :  "Whatever  doubts 
there  may  now  be  in  England  as  to  this  species 
of  evidence, — for  in  former  times  it  was  holden 
admissible,  and  has  never  yet,  to  our  knowledge, 
been  absolutely  settled  otherwise, — we  have  no 
doubt  that  it  has  become,  by  long  and  invariable 
usage  in  this  state,  competent  evidence  here. 
It  has  been  once  or  twice  questioned  at  nisi 
prfus,  in  consequence  of  an  observation  in  Peake. 
but  has  never  been  made  a  serious  question  of. 
Indeed  we  have  no  doubt  that  a  comparison, 
by  the  jury,  of  the  contested  signature  with  oth- 
er writln^js  proved  to  be  genuine  is,  by  the  com- 
mon law  of  this  commonwealth,  proper  evidence. 
It  may  frequently  be  unsatisfactory,  but  some- 
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times  It  may  be  decisive.  At  any  rate,  like  all 
other  evidence,  it  is  to  be  weighed  with  discre- 
tion by  the  Jury." 

Following  this,  in  an  action  on  bank  notes 
alleged  to  be  forged,  the  plaintiffs  not  having 
gone  into  proof  by  comparison  of  hands  of  the 
signature  of  the  bank's  president  upon  the  notes, 
the  court  charged  the  jury  that  they  might  pre- 
sume that  such  comparison  would  be  unfavorable 
to  the  plaintiffs,  saying  that  the  law  was  per- 
fectly settled  In  the  commonwealth  that  compar- 
ison of  hands  was  proper  evidence  to  be  sub- 
mitted to  the  Jury.  This  charge  was  held  prop- 
er upon  appeal.  Salem  Bank  v.  Gloucester  Bank 
(1820)  17  Mass.  1,  9  Am.  Dec.  111. 

In  Moody  v.  Rowell  (1835)  17  Pick.  490,  28 
Am.  Dec.  317,  however,  the  whole  question  of 
comparison  was  settled,  and  the  rule  extended 
to  comparison  by  experts.  Shaw,  Ch.  J.,  said 
in  that  case :  "It  is  competent,  in  order  to 
prove  that  a  handwriting  in  question  is  genuine 
or  fabricated  and  forged,  to  give  In  evidence 
another  signature  of  the  same  person,  to  a  pa- 
per not  otherwise  competent  evidence  in  the 
cause,  to  enable  the  court  and  jury,  by  an  ex- 
amination and  comparison  of  the  genuine  speci- 
men with  the  controverted  one,  to  form  an  opin- 
ion whether  the  latter  be  or  be  not  genuine. 
.  .  .  The  point  has  been  settled  by  a  long 
course  of  practice  and  Judicial  decision,  and  we 
are  not  at  liberty  to  depart  from  it.  Some  of 
the  reasons  given  for  the  adoption  of  a  con- 
trary rule  in  England  are  now  obsolete,  and 
certainly  do  not  apply  here;  the  leading  one  is 
that  Jurors  may  not  be  able  to  write  or  read, 
and  so  would  not  be  competent  to  decide  upon 
such  evidence.  .  .  .  The  rule  is  now,  it 
must  be  admitted,  settled  otherwise  in  Eng- 
land." And  that  it  w^as  competent  to  call  a  wit- 
ness professing  to  have  knowledge  in  handwrit- 
ing and  skill  in  detecting  forgeries  to  give  an 
opinion  to  the  Jury  founded  on  a  comparison, 
without  any  personal  knowledge  of  the  actual 
handwriting  of  the  person  whose  signature  was 
in  controversy,  the  chief  justice  thought  equal- 
ly settled  by  the  case  of  Homer  v.  Wallls. 

Later,  in  an  action  upon  a  note,  where,  in  or- 
der to  determine  whether  an  indorsement  of 
part  payment,  but  not  signed,  was  in  the  plain- 
tiff's handwriting,  other  papers  proved  to  have 
been  written  by  the  plaintiff  were  admitted  in 
evidence  to  enable  the  jury  to  judge  of  the  gen- 
uineness of  the  paper  in  question  by  compari- 
son, Shaw,  Ch.  J.,  said :  "We  consider  it  a 
settled  rule  in  this  commonwealth  that  such 
evidence  is  admissible ;  and  that  there  is  no  dif- 
ference in  this  respect  between  proof  of  a  sig- 
nature and  proof  of  other  handwriting."  Rich- 
ardson V.  Newcomb  (1838)  21  Pick.  315. 

In  an  action  upon  a  note  against  an  indorser, 
the  defense  being  that  the  Indorsement  was 
forged,  it  was  held  that  the  guaranty  of  the  de- 
fendant, signed  by  the  defendant,  and  indorsed 
on  the  same  note,  and  admitted  by  the  defend- 
ant to  be  genuine,  was  competent  evidence  from 
which  the  jury  might  draw  such  inferences  as  to 
the  genuineness  of  the  flrst  indorsement  as  they 
might  think  reasonable.  There  was  no  mention 
of  comparison  in  the  opinion ;  but,  as  the  ad- 
mitted act  and  signature  of  the  defendant,  it 
was  competent  evidence  against  him ;  if  any  in- 
struction was  desired  as  to  its  legal  effect,  it 
should  have  been  asked  for.  Cabot  Bank  v.  Rus- 
sell   (18r)5)   4  Gray,   107. 

But  nothing  but  orlKinal  signatures  can  be 
used  as  staudards  of  comparison  by  whlcl:^Ttp^ 
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prove  other  signatures  to  be  genuine.     Com.  v. 
Eastman  (1848)  1  Cush.  180,  48  Am.  Dec.  596. 

And  collateral  issues,  tending  to  distract  the 
minds  of  the  jurors  from  the  precise  question 
l)efore  them,  must  be  avoided.     Bacon  v.  Wil- 
liams (1850)  13  Gray,  525. 
Mlchi|j:aD. 

Vinton  v.  reck  (1866)  14  Mich.  287,  estab- 
llshed  the  rule  in  Michigan.  This  decides  that, 
when  papers  offered  as  a  means  of  comparison 
with  the  disputed  signatures  are  a  part  of  the 
records  of  the  cause,  as  an  appeal  bond  and 
affidavit  on  file,  and  so  admitted  to  be  genuine 
by  the  party  against  whom  they  are  offered,  the 
Jury  may  compare  them,  and  "a  witness"  may 
also  use  them  to  form  an  opinion  concerning  the 
handwriting. 

So  the  testimony  of  an  expert  witness  that 
the  word  "eight"  in  a  promissory  note  had  not 
been  altered  to  "eighty"  since  its  execution  was 
proper :  and,  although  the  Jury  may  examine  the 
papers  for  themselves,  and  opinions  are  not  us- 
ually admissible  where  the  Jury  can  form  their 
own  conclusions  unaided,  it  would  not  be  safe 
to  adopt  a  rule  which  assumes  such  a  degree  of 
knowledge  and  skill  among  the  Jurors.  Even 
reasonably  expert  writers  may  obtain  valuable 
aid  from  opinions  on  such  questions,  and,  as 
neither  law  nor  custom  requires  a  standard  of 
education,  to  exclude  such  aid  would  lead  to  ab- 
surd results.     Ihid. 

The  same  rule  was  applied  in  a  prosecution 
for  forgery,  where  a  diary  which,  although  tak- 
en from  the  prisoner  when  he  was  arrested,  was 
not  in  Itself,  or  as  to  the  writing  contained  in 
It,  in  any  way  connected  with  the  case,  was  of- 
fered simply  to  furnish  a  standard  for  compari- 
son with  the  forgery ;  It  vras  not  admissible,  be- 
ing a  disputed  paper  not  belonging  to  the  case. 
Van  Sickle  v.  People  (1874)  20  Mich.  61. 

And  it  Is  error  on  the  trial  of  an  indictment 
for  forgery  to  introduce  even  the  records  of  a 
probate  court,  for  the  express  purpose  of  put- 
ting a  will  in  evidence  in  order  that  the  signa- 
ture to  It  may  be  compared  with  the  signature 
alleged  to  have  been  forged ;  but  it  was  held 
proper  to  allow  the  bail  bond  of  the  prisoner  and 
his  codefendant,  deposited  as  security  for  their 
appearance,  and  his  affidavit  for  a  continuance 
In  the  case,  to  l>e  admitted  in  evidence,  and  to 
be  used  in  making  comparisons  of  the  handwrit- 
ing. They  were  part  of  the  files  In  the  cause, 
and,  as  such,  belonged  to  the  case  to  be  used  for 
any  material  and  relevant  purpose  therein.  Peo- 
ple V.  Parker  (1887)  67  Mich.  222,  34  N.  W. 
720.  To  the  same  general  effect,  are  Re  Foster 
(1876)  34  Mich.  21;  First  Nat.  Bank  v.  Rob- 
ert (1870)  41  Mich.  709,  3  N.  W.  190;  Howard 
V.  Patrick  (1880)  43  Mich.  121.  5  N.  W.  84; 
Wledman  v.  Symes  (1808)  116  Mich.  619,  74 
N.   W.   1008. 

Other  examples  of  the  use  of  papers  already 
in  evidence  in  the  cause  for  comparison  with  the 
disputed  writing  are :  Cameron  v.  Culkins,  44 
Mich.  531,  7  N.  W.  157  ;  Regents  of  University 
V.  Rose.  45  Mich.  284,  4  N.  W.  738,  5  N.  W. 
674,   7  N.   W.   875. 

Upon  the  question  as  to  the  genuineness  of  a 
signature,  where  it  was  claimed  that  the  sig- 
nature was  first  outlined  with  a  pencil  and  that 
outline  followed  by  the  use  of  a  pen  and  ink, 
the  supreme  court  made  an  examination  of  the 
signature  with  a  magnifying  glass,  comparing 
it  with  another  admitted  to  be  genuine  and  in 
evidence,  and  decided  that  the  disputed  signa- 
ture was  a  forgery,  the  two  signatures  being 
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too  evenly  alike  to  be  both  genuine.  Day  t. 
Cole  (1887)  65  Mich.  120.  31  N.  W.  823. 
•  And  on  a  prosecution  for  forgery,  where  cer- 
tain genuine  signatures  of  the  person  whose 
name  the  defendant  was  accused  of  forging  were 
submitted  without  objection,  so  that  the  Jury 
might  compare  them  with  the  alleged  forgery, 
a  charge  to  the  Jury  that  they  were  expected  to 
apply  their  own  Judgment  to  ascertain  the  evi- 
dentiary effect  of  a  comparison  of  the  slg^ia- 
tures,  and  not  entirely  rely  on  the  testimony 
from  it  of  experts,  was  proper.  People  v.  Gale 
(1883)   50  Mich.  237.  15  N.  W.  99. 

There  was  in  several  cases,  however,  a  marked 
divergence  from  the  principles  laid  down  in  Vin- 
ton V.  Peck  and  the  cases  following  it. 

Worth  V.  McConnell  (1880)  42  Mich.  473,  4 
N.  W.  198,  is  apparently,  although  probably  Dot 
actually,  w^lthln  the  meaning  of  Vinton  v.  Peck. 
In  an  action  on  a  promissory  note  the  validity 
of  w^hlch  was  not  denied  by  the  defendant,  the 
defense  being  a  counterclaim  for  breach  of  war- 
ranty, where  the  defendant  testified,  for  the 
purpose  of  preventing  a  comparison  by  experts 
of  the  signature  to  the  note  with  letters,  al- 
leged by  the  plaintiff  to  have  been  written  by 
the  defendant  and  expressing  satisfaction  with 
the  performance  of  the  contract,  that  the  elg- 
nature  of  his  name  upon  the  note  in  suit  was 
not  in  his  hand,  it  was  held  that  it  was  proper 
to  allow  a  witness,  not  an  expert,  who  testified 
that  he  had  seen  the  defendant  write  his  name, 
to  compare  a  note  in  his  possession  which  he  had 
seen  the  defendant  slgr  with  the  note  In  tTiit, 
and  to  give  his  opinion  therefrom  that  the  latter 
was  genuine,  and  to  make  a  like  comparison 
of  the  note  In  suit  with  the  letters,  and  to  give 
his  opinion  therefrom  that  they  were  written 
by  the  same  person.  Worth  v.  McConnelf 
(1880)  42  Mich.  473,  4  N.  W.  198. 

It  w^as  said  by  the  court  In  this  case  that 
"this  comes  clearly  within  what  was  said,  and 
the  authorities 'cited,  in  Vinton  v.  Peck;"  and 
that  seems  to  be  the  fact,  in  regard  to  the 
second  comparison,  between  the  letters  and  the 
note  in  suit  The  note  in  suit  was  in  evidence, 
but  the*  witness  who  compared  it  with  the  let- 
ters was  not  an  expert;  and  the  words  of  Vin- 
ton V.  Peck  actually  do  legitimize  the  compari-  . 
son  by  "witnesses"  (without  regard  to  expert- 
ness)  with  specimens  already  in  the  case, — what- 
ever the  intention  of  the  court  in  Vinton  v.  Peck 
may  have  been  in  regard  to  such  a  proposition, 
which  is  unique.  But  the  establishment  of  the 
note  in  suit,  as  a  standard  of  comparison  with 
the  letters,  by  comparison  by  a  nonexpert  wit- 
ness w^lth  another  standard  not  Itself  in  the 
case,  seems  to  be  wholly  unsupported  by  author- 
ity, Michigan  or  other.  The  evidence  of  the  wit- 
ness, from  his  ow^n  knowledge  of  the  handwrit- 
ing of  the  defendant,  would  be  enough  to  have 
a  document  read  in  evidence  in  ordinary  cir- 
cumstances, but  not  enough  to  establish  It  as 
a  standard  for  comparison,  and  certainly  not 
enough,  anywhere,  against  the  direct  oath  of 
the  alleged  author  that  he  did  not  write  it. 

In  Dletz  V.  Fourth  Nat.  Bank  (1888)  69 
Mich.  287,  37  N.  W.  220,  it  was  held  that,  on 
the  cross-examination  of  the  plaintiff  In  an  ac- 
tion to  recover  the  amount  of  certificates  of  de^ 
posit  from  a  bank  which  alleged  that  the  plain- 
tiff had  Indorsed  them  to  a  third  person.  It 
was  error  in  the  court  to  refuse  to  allow  several 
documents  which,  when  shown  to  him,  he  ad- 
mitted bore  his  genuine  signature,  to  go  to  the 
Jury  for  the  purpose  of  comparison  with  his  aK 
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leged  i-idorsement :  the  rule  in  Michigan  that 
such  c<.impariBon  cannot  be  made  with  papers 
not  leg:*timately  in  the  cause  for  some  other 
purpose  is  principally  based  upon  the  danger  of 
raising  new  and  unexpected  issues  against  a 
party,  who  cannot  be  expected  to  be  prepared 
lo  meet  them ;  but  when  the  party  himself  is  on 
the  stand,  and  denies  his  own  signature  when  it 
is  shown  to  him.  It  is  open  to  his  opponent  to 
use  any  reasonable  test  of  cross-examination  on 
his  own  acts,  and,  if  he  admits  signatures  which 
it  is  claimed  are  identical  in  character,  that 
fact  would  be  of  great  Importance.  He  could 
not  be  taken  by  surprise  by  papers  which  he 
admitt<»d  to  be  genuine,  and  such  admitted  signa- 
tures would  form  the  best  basis  of  comparison. 
Witnesses  of  handwrl ting  are  themselyes  allowed 
to  form  an  opinion  from  what  they  have  seen 
of  papers  which  they  know  to  be  genuine.  If 
the  plaintiff  had  denied  his  signature  to  those 
documents,  it  would  have  raised  an  immaterial 
and  foreign  issue;  but,  he  having  admitted  It, 
nothing  was  left  but  a  comparison  between  the 
admitted  signatures  and  the  one  in  issue,  which 
was  denied.  In  such  a  case  the  chief  value  of 
cross-examination  would  be  destroyed,  unless 
the  jury  should  be  allowed  to  compare  what  the 
witness  admitted  he  signed  with  what  he  denied. 
This  decision,  however,  is  a  radical  departure 
from  the  established  rule. 

It  was  also  held  in  this  case  that  when  the 
plain  tiff  denied  that  certificates  had  ever  been 
in  his  possession,  an  inventory  of  an  estate 
sworn  to  by  him  and  introduced  simply  to  con- 
tradict him  was  a  proper  means  of  comparison 
with  his  signature,  which  was  disputed,  and 
should  have  been  allowed  to  go  to  the  Jury. 

In  a  prosecution  involving  forgery  by  the  pris- 
oner of  a  mortgage  with  its  accompanying  note, 
which  were  assigned  to  the  complainant,  tes- 
timony of  an  expert,  by  comparison,  that  the 
handwriting  of  the  signature  of  the  assignment 
and  of  the  mdorsements  upon  the  note  were  by 
the  same  person  who  wrote  the  body  of  the 
mortgage,  and  that  the  signatures  were  forged. 
It  not  being  shown  that  any  one  of  the  writings 
compared  was  done  by  the  defendant,  Is  Incompe- 
tent as  not  being  sufficient  to  connect  the  ac- 
cused with  the  offense.  People  v.  Cline  (1880) 
44  Mich.  290,  6  N.  \V.  671. 
Minnesota. 

The  case  of  Morrison  v.  Porter  (1886)  35 
Minn.  42.5.  50  Am.  Rep.  331,  29  N.  W.  54.  es- 
tablished the  Minnesota  rule  to  be  that,  upon  the 
trial  of  an  issue  as  to  the  genuineness  of  hand- 
writing, other  writings  admitted  to  be  genuine, 
and  offered  for  no  other  purpose,  may  be  re- 
ceived in  evidence  for  the  purpose  of  comparison 
by  experts  and  the  jury.  The  court  said  that 
the  authorities  were  so  at  variance  that  they 
were  at  liberty  to  adopt  the  rule  of  evidence 
which  seemed  to  be  most  consistent  with  reason 
and  conducive  to  the  best  results.  The  opin- 
ion adds :  "In  general  and  from  necessity  the 
authenticity  of  handwriting  must  be  subject  to 
proof  by  comparison  of  some  sort,  or  by  tes- 
timony which  Is  based  upon  comparison,  be- 
tween the  writing  in  question  and  that  which 
Is  in  some  manner  recognlxed  or  shown  to  be 
genuine.  This  is  everywhere  allowed,  through 
the  opinions  of  witnesses  who  have  acquired  a 
knowledge,  more  or  less  complete,  of  the  hand- 
writing of  a  person,  as  by  having  seen  him 
write,  or  from  acquaintance  with  papers  au- 
thenticated as  genuine.  In  such  cases  the  con- 
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ception  of  the  handwriting  retained  In  the 
mind  of  the  witness  becomes  a  standard  for 
comparison,  by  reference  to  which  his  opinion 
is  formed  and  given  in  evidence.  It  would 
seem  that  a  standard  generally  not  less  satis- 
factory, and  very  often  much  more  satisfac- 
tory, is  afforded  by  the  opportunity  for  ex- 
amining, side  by  side,  the  writing  in  dispute 
and  other  writings  of  unquestioned  authentic- 
ity ;  and  this,  we  think,  Is  in  accordance  with 
the  common  Judgment  and  experience  of  men." 
Mississippi. 

In  1874  the  Mississippi  rule  was  first  stated 
to  be  to  allow  experts  to  testify  whether  a  dis- 
puted signature  was  by  the  same  hand  as  an- 
other signature,  written  before  the  controversy 
arose,  admitted  to  be  genuine  and  offered  for 
the  mere  purpose  of  enabling  the  Jury  to  judge 
by  comparison.  Wilson  v.  Beauchamp,  50  Miss. 
24. 

The  limitation  to  writings  made  "before  the 
controversy  arose,"  however,  does  not  appear 
In  any  other  Mississippi  case.  Except  for  this, 
the  case  of  Uoy  v.  First  Nat  Bank  (1903; 
Miss.)  33  So.  494,  exactly  follows  Wilson  ▼. 
Beauchamp. 

The  other  limitation,  mentioned  in  that  case, 
— to  admitted  writings, — had  disappeared  in 
the  meantime,  as  is  seen  from  Qarvin  v.  State 
(1876)  52  Miss.  207,  and  Coleman  v.  Adair 
(1898)  75  Miss.  660,  23  So.  369,  which  extended 
the  rule  to  writings  "admitted  or  proved"  to  be 
genuine. 
Missouri. 

Before  the  statute  of  1895,  which  changed 
the  Missouri  rule  to  conform  to  the  modern 
practice,  the  decisions  in  this  jurisdiction  un- 
derwent considerable  change  in  the  direction  of 
liberalization. 

In  Dow  V.  Spenny  (1860)  29  Mo.  386 ;  State 
V.  Clinton  (1878)  67  Mo.  380,  29  Am.  Rep.  506; 
Pourcelly  v.  Lewis  (1880)  8  Mo.  App.  593 ;  Rose 
V.  First  Nat.  Bank  (1886)  91  Mo.  399,  60  Am.  ' 

Hep.  258,  3  S.  W.  876;  Bdmonston  v.  Henry 
(1801)  45  Mo.  App.  346;  First  Nat.  Bank  v. 
Stanley  (1891)  46  Mo.  App.  440;  State  v.  Min- 
ton  (1803)  116  Mo.  605,  22  S.  W.  808;  and 
Doud  V.  Reid  (1893)  53  Mo.  App.  553, — other 
papers  having  no  connection  with  the  case  were 
held  generally  not  to  be  proper  to  be  intro- 
duced in  evidence  simply  for  the  purpose  of  com- 
parison with  the  disputed  writing;  on  the 
ground  that  to  admit  such  writings  would  lead 
to  an  Indefinite  number  of  collateral  Issues. 

But  the  indorsement  on  a  disputed  check 
proved  b.v  an  eyewitness  to  have  been  written  by 
the  supposed  drawer  was  proper  for  comparison. 
State  V.  Scott  (1870)  45  Mo.  302. 

And  on  a  murder  trial  the  testimony  signed  by 
the  defendant  at  the  Inquest  over  the  body  of 
the  murdered  person,  filed  with  the  clerk  and 
produced  and  read  by  him  in  court,  was  proper 
for  comparison,  as  evidence  in  the  cause.  State 
V.  David   (1895)   131  Mo.  380,  33  S.  W.  28. 

Pleadings  signed  by  parties  were  also  proper, 
when  the  signatures  were  proved  to  be  genuine. 
Corby  v.  W^eddle  (1874)  57  Mo.  453;  Lachance 
v.  Loebleln  (1884)  15  Mo.  App.  460. 

This  principle  Included  an  affidavit  previous- 
ly filed  in  the  prolate  court  by  a  claimant 
against  an  estate,  in  an  action  on  the  claim. 
Eisenrath  v.  Kallmeyer  (1805)  61  Mo.  App.  430. 

But  in  an  action  on  a  note  to  which  the  plea 
was  non  est  factum,  the  signature  of  the  defend- 
ant to  this  plea  was  not  proper  for  comparison,    j 
since  the  defendant  might  have  disguised  tbO[^ 
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hand  IntentlonaMy.  Springer  v.  Hall  (1884)  83 
Mo.  693,  53  Am.  Rep.  598. 

Later  appeared  the  extension  of  the  rule  to 
writings  which  the  party  against  whom  they 
were  offered  conceded  to  be  genuine,  or  whose 
genuineness  he  was  estopped  to  deny.  State  v. 
Tb'^'^pson,  l.S'>  Mo.  aol.  34  8.  W.  31 ;  DeArman 
T.  Taggart  (1896)  65  Mo.  App.  82. 

A&  lo  tne  coucesbion  of  genuineness,  It  was 
not  error  in  the  court  to  refuse  a  request  made 
by  the  defendant,  to  charge  the  Jury  to  disregard 
so  much  of  the  evidence  of  expert  witnesses 
called  by  the  plaintiff  as  was  given  from  com- 
parison of  the  signature  in  dispute  with  the  sig- 
nature to  a  promissory  note  and  a  receipt  ad- 
mitted by  the  defendant's  attorney  to  be  in  her 
hand.  It  was  conceded  that  the  receipt  and 
note  were  signed  with  the  genuine  signature  of 
the  defendant,  and  no  reason  was  perceived  why 
they  were  not  proper  standards  of  comparison 
by  which  to  test  the  genuineness  of  the  dis- 
puted signature.  Singer  Mfg.  Co.  v.  Clay  (1803) 
53  Mo.  App.  412. 

But  a  party  could  not  offer  evidence  of  the 
admission  of  the  other  party  that  signatures  of- 
fered were  genuine.  Edmonston  v.  Henry 
(1891)  45  Mo.  App.  346. 

And  an  admission  by  a  party  in  a  deposition 
would  not  prevent  his  denial  of  genuineness 
at  the  trial.  McCombs  v.  Foster  (1895)  62  Mo. 
App.  303. 

He  might  be  compelled  to  answer,  on  cross- 
examination,  however,  whether  the  writings  of- 
fered were  signed  by  him ;  but  the  other  party 
would  be  bound  by  his  answer.     Ibid. 

The  "concession"  of  genuineness,  also.  If 
made  by  the  party  offering  the  writings,  was 
no  concession,  avoiding  an  issue.  Doud  v.  Beid 
US93)    53  Mo.  App.  553. 

The  rule  as  to  estoppel  applied  to  a  case 
where  a  defendant  was  estopped  to  deny  the 
genuineness  of  the  signature  to  notes  which  he 
had  transferred:  No  collateral  issue  could  be 
raised.  State  v.  Tompkins  (1880)  71  Mo.  613. 
So  as  to  the  defendant's  answer,  in  Lachance 
V.  Loebleln  (1884)  15  Mo.  App.  460. 

The  ru'e  which  excluded  extrinsic  papers  and 
signatures  was  substantially  the  same  in  direct 
and  cross-examination.  Rose  v.  First  Nat.  Bank 
(1886)  91  Mo.  399,  60  Am.  Rep.  258,  3  S.  W. 
876. 

And  the  rule  allowing  comparison  by  witness- 
es under  these  llmitatlous  was  further  limited  to 
experts,  in  State  v.  Owen  (1881)  73  Mo.  440. 

In  a  prosecution  in  the  Federal  court,  for 
false  registration  by  a  registration  officer,  ex- 
perts were  allowed,  under  the  Missouri  rule, 
to  express  their  opinion  that  the  names  of  cer- 
taiit  fictitious  persons  appearing  in  the  regis- 
tration book,  and  the  defendant's  own  signa- 
ture to  his  oath  of  office  (which  does  not  ap- 
pear to  have  been  put  in  evidence  for  any  other 
purpose,  or  to  have  been  admitted  to  be  gen- 
uine), were  In  the  same  handwriting.  United 
States  V.  Pendergast  (1887)  32  Fed.  198. 

Under  the  rule  that  no  collateral  Issue  must 
be  raised  In  regard  to  an  offered  standard,  a 
copy  of  a  document,  as  to  which  there  could  be 
any  question  of  the  exact  reproduction  of  the 
original,  could  not  be  used.  Geer  v.  Missouri 
Lumber  A  Min.  Co.  (1806)  1.34  Mo.  85,  34  S.  W. 
1099. 

The  statute  of  1805  (Mo.  Rev.  Stat.  1899,  S 
4679).  Is  a  literal  copy  of  the  provision  of  the 
English  common-law  procedure  act  of  1854, 
chap.  125,  I  27,  {suf^ra,  II.,  b),  and  Is  presumed 
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to  have  been  enacted  with  the  meaning  and 
construction  given  it  by  the  courts  of  England. 
St.  Louis  NaL  Bank  y.  Hoffman  (1898)  74  Mo. 
App.  203. 

So,  following  Cresswell  ▼.  Jackson,  2  Fost. 
&  F.  24,  under  this  act  (Bum's  Pr.  Code  1896. 
S  1398),  allowing  the  comparison  of  a  disputed 
handwriting  with  "any  writing"  proved  to  the 
satisfaction  of  the  Judge  to  be  genuine.  In  an  ac- 
tion against  a  defendant  whom  the  plaintiff 
charged  with  forging  a  promissory  note  paid  by 
the  plaintiff,  other  writings  of  the  person  al- 
leged to  have  forged  the  note  are  admissible  for 
comparison  with  the  note,  as  well  as  other  writ- 
ings of  the  person  whose  hand  was  alleged  to 
have  been  forged.     Ibid. 

But  the  statute  does  not  authorize  the  intro- 
duction of  signatures  of  a  person  who  Is  not 
charged  with  being  connected  in  any  way  with 
the  forgery.  Cook  v.  Strolher  (1903 ;  Mo.  App.) 
75  S.  W.  175. 
Montana. 

The  testimony,  by  comparison,  as  to  the  ^n- 
ulneness  of  papers  alleged  to  have  been  forjced, 
of  a  county  clerk  who  had  never  seen  the  per- 
son purporting  to  have  executed  them  write, 
was  held  incompetent  in  Davis  t.  Fredericks 
(1678)  3  Mont.  262,  Following  Strother  v.  Lu- 
cas, 6  Pet.  767,  8  L.  ed.  575,  as  a  controlling  ao- 
thority. 

But  the  Montana  Code  of  Civil  Procedure  of 
1895  now  provides :  "|  3235 :  Eridence  respect- 
ing the  handwriting  may  also  be  given  by  com- 
parison made  by  the  witness  or  Jury,  with  writ- 
ings admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered,  or  proved 
to  be  genuine  to  the  satisfaction  of  the  Jud^e. 

**i  3236 :  Where  a  writing  is  more  than  thir- 
ty years  old,  the  comparisons  may  be  made 
with  writing  purporting  to  be  genuine,  and  gen- 
erally respected  and  acted  upon  as  such,  by  per- 
sons having  an  interest  in  knowing  the  fact." 
Nebraska. 

The  Nebraska  Code  of  Civil  Procedure,  adopt- 
ed at  the  admission  of  the  state,  provides,  S 
344  (Comp.  Stat.  1901,  §  5918),  that  "evidence 
respecting  handwriting  may  be  given  by  com- 
parisons made  by  experts,  or  by  the  Jury,  with 
writings  of  the  same  person  which  are  proved 
to  be  genuine." 

So  a  witness  who  was  not  shown  to  be  an 
'expert  in  Judging  handwriting  or  in  the  com- 
parison of  hands,  and  had  no  knowledge  what- 
ever of  either  the  handwriting  or  the  signature 
of  the  person  whose  signature  was  in  dispute, 
was  held  not  to  be  competent,  under  the  most 
liberal  rule  sdopted  by  the  courts  of  any  of  the 
states,  to  give  his  opinion  as  to  the  genuineness 
of  the  signature  in  question  by  comparing  it 
with  the  signatures  of  the  same  person  at- 
tached to  the  pleadings  in  the  case.  First  Nat. 
Bank  v.  I^ierman  (1876)  6  Neb.  247. 

And  under  this  provision  writings  used  by  ex- 
perts for  comparison  with  the  disputed  signature 
should  aiso  be  regularly  admitted  in  evidence 
upon  proof  of  genuineness  for  the  purpose  of 
permitting  the  jury  to  make  the  same  compari- 
son. BMrst  Nat.  Bank  v.  Carson  (1896)  48  Neb. 
763,  67  N.  W.  779. 

In  Capital  Nat.  Bank  v.  Williams  (1892)  35 
Neb.  410,  53  N.  W.  202.  an  equitable  action  to 
foreclose  a  mortgage,  in  which  the  making  of 
the  note  and  mortgage  was  denied  by  the  de- 
fendant, the  court  on  appeal  compared  the  8ig< 
nature  to  the  note  with  genuine  signatures  used 
similarly  by  the  g^lgcfP^  ^"^^  below. 
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Other  cases  of  comparison  under  the  Code  are : 
Huff  y.  Nims  (1881)  11  Neb.  363,  9  N.  W.  648; 
Orand  Island  Bkg.  Co.  ▼.  Shoemaker  (1800)  31 
Neb.  124,  47  N.  W.  696 ;  Norfolk  Nat.  Bank  y. 
Job  (1896)  48  Neb.  774,  67  N.  W.  781. 
Neyy  Hampshire. 

The  general  rule  In  New  Hampshire  as  to  the 
comparison  of  handwriting  as  finally  deyeloped 
In  the  principal  case,  UNiyaRsiTT  of  Illinois  y. 
Spalding*  needs  little  amplification. 

The  doctrine  laid  down  in  Myers  y.  Toscan 
(1824)  8  N.  H.  47,  that  comparison  by  the  Jury 
with  purely  irreleyant  papers  not  In  eyidence 
for  some  other  purpose  was  allowable,  but  only 
when  used  in  corroboration  of  other  and  direct 
eyidence  by  witnesses  from  knowledge  of  the 
handwriting  In  question,  is  not  without  sup- 
port,— in  the  Pennsylyania  courts,  for  example. 

Bowman  y.  Sanborn  (1852)  25  N.  H.  87, 
seemed  deliberately  to  change  this  rule,  while 
acknowledging,  as  the  opinion  does,  that  the 
"practice"  was  not  to  rely  upon  the  compar- 
ison until  eyidence  of  belief  in  the  handwrit- 
ing derived  from  knowledge  of  it  had  been  intro- 
duced. This  decision  limited  the  requirement 
of  introductory  direct  evidence  to  cases  where 
the  standard  offered  was  put  in  evidence  solely 
Cor  the  purpose  of  comparison.  When  it  was 
already  in  evidence,  no  such  preliminary  evi- 
dence was  necessary. 

In  Reed  v.  Spaulding  (1860)  42  N.  H.  114, 
the  opinion  probably  was  not  Intended,  in  the 
phrase  limiting  comparison  to  "signatures  ad- 
mitted to  be  genuine,  and  which  are  in  evi- 
dence before  the  Jury,"  to  exclude  comparison 
with  any  writing  not  already  in  evidence  for 
4M>me  other  purpose.  The  objection  here  was 
that  the  standard  of  comparison  was  not  in  ev- 
idence at  all,  not  being  in  existence.  The  oth- 
er decided  point  limited  comparison  by  witness* 
es  to  experts. 

State  V.  BhAnbom  (1866)  46  N.  H.  407,  88 
Am.  Dec.  224,  was  not  a  case  of  actual  Juxtapo- 
sition in  court,  the  disputed  signatures  not  be- 
ing produced ;  but  was  treated  as  subject  to  the 
same  rule.  This  case  was  a  criminal  prosecu- 
tion, and  an  expert  in  handwriting  was  prop- 
erly allowed  to  testify,  for  the  purpose  of  prov- 
ing entries  upon  two  hotel  registers  to  have  been 
made  by  the  defendant,  that  they  were  in  the 
handwriting  of  the  person  who  wrote  certain 
other  signatures  which  were  produced  and 
proved  on  the  trial  or  admitted  to  be  the  defend- 
ant's hand,  although  these  registers  were  not 
before  the  Jury,  it  being  found  by  the  court  that 
they  had  been  destroyed  by  the  defendant  for  the 
purpose  of  suppressing  the  evidence ;  and  the 
fact  that,  in  the  absence  of  the  registers,  the 
Jury  had  no  opportunity  for  an  actual  com- 
parison of  the  handwriting,  in  order  to  test  the 
opinion  of  the  expert,  was  a  fact  of  which  the 
defendant,  who  destroyed  them,  could  not  com- 
plain; and,  in  addition,  in  the  case  of  a  non- 
expert who  testifies  from  a  knowledge  of  an 
individuars  handwriting  derived  from  once  see- 
ing him  write,  the  signature  which  he  saw  made 
Is  not  ordinarily  received  for  the  purx>ose  of 
comparison,  but  such  witness  speaks  from  a 
comparison  of  the  signature  in  question  with 
the  exemplar  in  his  own  mind,  and  the  Jury  have 
no  means  of  testing  the  accuracy  of  his  com- 
parison. 

That  State  v.  Hastings  (1873)  53  N.  H.  452, 
was  not  a  satisfactory  case  upon  which  to 
found  any  "departure  from  the  common  law  and 
from  the  earlier  New  Hampshire  cases"  seems 
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to  be  established  In  UNivsBaiTT  of  Illinois 
V.  Spaldimq.  Certainly  tha^  part  of  the  deci- 
sion in  State  v.  Hastings  which  declares  that 
"the  Jury  are  to  be  Instructed  that  they  are 
first  to  find,  upon  all  the  evidence  bearing  upon 
that  point,  the  fact  whether  the  writing  intro- 
duced for  the  purpose  of  comparison,  or  sougnt 
to  be  used  for  that  purpose,  Is  genuine,"  is 
without  authority,  although  apparent  support 
is  found  in  an  overruled  Vermont  case, — State 
v.  Ward,  39  Vt  225,  infra. 

The  other  two  cases.  State  v.  Clark  (1874) 
54  N.  H.  456,  and  Carter  y.  Jackson  (1877) 
58  N.  H.  156,  are  inconclusive  as  to  the  main 
question  of  the  admission  in  evidence,  for  the 
mere  purpose  of  comparison,  of  writings  not 
admitted  to  be  genuine. 

The  result  attained  in  Univbbsity  of  Illi- 
nois V.  Spalding  is  entirely  satisfactory,  and 
the  difllculty  observed  by  some  courts.  In  consid- 
ering the  Judicial  establishment  >f  such  a  rule, 
that,  without  a  statutory  interposition,  the 
trial  court  could  not  assume  to  Itself  the  power 
to  determine  for  itself,  without  the  help  of  the 
triers  of  fact,  the  Jury,  the  fact  of  the  genuine- 
ness of  offered  standards  of  comparison,  is  bold- 
ly overcome. 
NeiT  Jersey. 

The  early  rule  in  New  Jersey  excluded  com- 
parison with  Irrelevant  papers  not  in  evidence 
in  the  cause  for  any  other  purpose.  West  v. 
State  (1849)  22  N.  J.  L.  212,  Following,  Id  part, 
Olssman  v.  Schoonover  (1809)  8  N.  J.  L.  525. 

But  the  Revision  of  1877,  p.  381,  §  19  (now 
2  Gen.  Stat.  1895,  p.  1400,  f  19),  provided 
"that  in  all  cases  where  the  genuineness  of  any 
signature  or  writing  is  in  dispute,  comparison 
of  the  disputed  signature  or  writing  with  any 
writing  proved  to  the  satisfaction  of  the 
court  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and  the 
testimony  of  witnesses  respecting  the  same,  may 
be  submitted  to  the  court  or  Jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  signature 
or  writing  in  dispute:  Provided,  neverthele89, 
that  where  the  handwriting  of  any  person  is 
sought  to  be  disproved  by  comparison  with  other 
writing  made  by  him,  not  admissible  In  evidence 
in  the  cause  for  any  other  purpose,  such  writ- 
ings, before  they  can  be  compared  with  the  sig- 
nature or  writing  in  dispute,  must,  if  sought  to 
be  used  before  the  court  or  Jury  by  the  party  ' 
in  whose  handwriting  they  are,  be  proved  to 
have  been  written  before  any  dispute  arose  as 
to  the  genuineness  of  the  signature  or  writing 
in  controversy." 

And  decisions  under  this  statute  are :  Mutual 
Ben.  L.  Ins.  Co.  v.  Brown  (1878)  80  N.  J.  Eq. 
193:  Black  v.  Black  (1878)  30  N.  J.  Eq.  215; 
Yeomans  v.  Petty  (1885)  40  N.  J.  Bq.  495,  4 
Atl.  631 ;  and  Wheeler  &  W.  Mfg.  Co.  v.  Buck- 
hout  (1897)  60  N.  J.  L.  102,  36  Atl.  772. 
New  Mexico. 

In  Staab  v.  Jaramlllo   (1883)   3  N.  M.  1,  1 
Pac.  170,  it  was  decided  that  a  paper  not  other- 
wise properly  in  evidence  in  the  case  could  not 
be  introduced  for  comparison  of  handwriting. 
New  York. 

The  earliest  case,  Tltford  v.  Kuott  (1801)  2 
Johns.  Cas.  211,  declared  that  a  witness  with- 
out prevlpus  knowledge  of  the  handwriting  In 
question  could  not  testify  as  to  its  genuineness 
from  comparison  In  court.  The  same  decision 
was  made  in  Wilson  v.  Kirkland  (1843)  5  Hill, 
182. 

As  to  writings  not  in  evidence     , 
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purpose,  the  Jury  were  refused  permission  In 
very  early  cases  to  compare  the  disputed  writ- 
ing with  admitted  signatures,  even  after  the 
clashing  of  parol  proof  of  genuineness.  Has- 
kins  y.  Stuyvesant  (1800)  Anthon  N.  P.  97; 
Hutcbins'  Case  (1819)  4  N.  Y.  City  Hall  Rec. 
119. 

Yet,  in  People  ▼.  Hewlt  (1823)  2  Park.  Crim. 
Kep.  20,  Walworth,  J.,  held  that,  when  the  or- 
dinary evidence  of  genuineness  was  so  contra- 
dictory as  to  leave  the  question  doubtful,  evi- 
dence by  comparison  with  papers  produced  for 
the  purpose  might  be  given. 

Later,  however,  the  English  rule,  excluding 
from  the  consideration  of  the  Jury  papers  of- 
fered simply  for  comparison  by  juxtaposition, 
was  adopted.  Jackson  ex  dem.  Parker  v.  Phil- 
lips (1828)  9  Cow.  94;  Goodyear  v.  Vosburgh 
(1872)  63  Barb.  154;  Glover  ▼.  New  York 
(1876)  7  Hun,  232;  Merrltt  v.  Campbell  (1880) 
79  N.  Y.  625.  And  so  it  was  improper  to  ad- 
mit such  an  irrelevant  paper  merely  ror  the 
purpose  of  showing  to  the  jury  "the  general 
character"  of  the  signature.  Yan  Wyck  ▼. 
Mcintosh  (1856)  14  N.  Y.  439. 

This  applied  also  to  writings  proved  .to  have 
been  admitted  to  be  genuine  (Hynes  v.  McDer- 
mott  [1879]  7  Abb.  N.  C.  98;  Affirmed  in  82  N. 
Y.  41,  37  Am.  Rep.  538)  ;  and  to  writings  ad- 
mitted on  the  trial  to  be  genuine  (Randolph  v. 
Loughlin  [1872J  48  N.  Y.  456). 

Cases  deciding  that  writings  already  proper- 
ly in  evidence  for  some  other  purpose  might  be 
compared  by  the  jury  with  the  disputed  writing 
are:  Hardy  v.  Norton  (1873)  66  Barb.  527; 
Bronner  v.  Loomis  (1878)  14  Hun,  341 ;  Hunt 
v.  Lawless  (1879)  7  Abb.  N.  C.  113  (compared 
by  a  referee);  Re  Merchant  (1864).  1  Tucker, 
151  (by  the  court)  ;  Re  Rollwagen  (1874)  48 
How.  Pr.  289,  Affirmed  In  8  Hun,  121,  63  N.  Y. 
604  (by  the  court). 

The  law  in  this  state  as  to  comparison  by  wit- 
nesses (as  distinguished  from  jury  oomparison) 
suffered  two  complete  changes,  even  before  the 
statute. 

In  Rogers  v.  Shaler  (1809)  Anthon  N.  P.  109, 
it  was  held  that  any  witness,  whether  or  not  he 
had  seen  the  person  write  whose  handwriting 
was  disputed,  might  compare  the  disputed 
writing  with  others  in  evidence  in  the  case,  the 
jury  not  being  competent  to  make  such  a  com- 
parison. This  was  an  apparent  conflict  with 
Titford  V.  Knott  (1801)  2  Johns.  Cas.  211. 

So  in  Jackson  ew  dem.  Van  Dusen  v.  Van 
Dusen  (1809)  6  Johns.  144,  4  Am.  Dec  830, 
evidence  that  the  initials  of  a  witness  to  a  will 
were  similar  to  another  signature  of  the  same 
initials  in  the  possession  of  a  witness  was  not 
inadmissible  under  the  rule  of  comparison  of 
hands. 

And  in  Finch  v.  Gridley  (1841)  25  Wend. 
469,  a  diploma  was  proved  to  be  genuine  by  a 
nonexpert  witness  who  had  himself  obtained  a 
diploma  from  the  same  institute  and  so  had 
means  of  becoming  familiar  with  the  signatures 
of  the  officers  of  the  institute,  by  comparison  of 
the  seal  and  signatures  upon  the  diploma  in  dis- 
pute with  those  upon  his  own. 

But  in  Phoenix  F.  Ins.  Co.  v.  Philip  (1834)  13 
Wend.  81.  a  handwriting  expert  was  not  allowed 
to  give  his  opinion  whether  certain  accounts 
written  in  a  book  were  written  at  the  same  time. 

From  1845  on,  however,  the  cases  went  to  the 
extreme  In  exclusion  of  expert  evidence  by  com- 
parison. On  an  indictment  for  forgery  an  ex- 
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pert  was  entirely  precluded  from  comparing. 
People  V.  Spooner  (1845)  1  Denio,  343,  43  Am. 
Dec.  672. 

In  Ellis  V.  People  (1861)  21  How.  Pr.  356. 
experts  were  declared  not  to  be  properly  allowed 
"to  take  the  place  and  usurp  the  functions  of 
the  jury,"  by  comparing  the  disputed  signature 
with  other  writings  already  in  evidence ;  and  to 
the  same  effect  are  Re  Merchant  (1864)  Tuck- 
er, 151,  and  Frank  v.  Chemical  Nat.  Bank 
'  (1874)  5  Jones  &  S.  26. 

Dubois  v.  Baker  (1864)  30  N.  Y.  353.  marked 
the  beginning  of  a  second  change,  no  as  to  ac- 
cord with  the  usual  American  limited  rule.  In 
that  case,  in  order  to  prove  that  the  lK»dy  of  a 
promissory  note  was  written  al>ove  a  blank  nie- 
nature  of  the  apparent  maker,  it  was  competent 
to  ask  an  expert  whether  the  body  and  the  sig- 
nature  were  written  with  the  same  ink ;  whether 
an  apparent  erasure  in  the  note  was  made  after 
the  body  of  the  note  was  written,  and  also 
whether,  by  comparison  of  the  body  of  the  note 
with  other  writings  of  the  payee  already  In  evi- 
dence, it  was  more  crowded,  and  the  words  were 
more  cramped  and  confined  than  his  usual  writ- 
ing. 

After  this,  in  Johnson  v.  Hicks  (1869)  1  Laos. 
150;  Roe  v.  Roe  (1875)  8  Jones  &  S.  1  :  ^iles 
v.  Loomis  (1877)  10  Hun.  372,  Affirmed  In  75 
N.  Y.  288,  31  Am.  Rep.  470 :  Haughey  v.  Wright 
(1877)  12  Ilun,  179:  Merrltt  v.  Campbell 
(1880)  79  N.  Y.  625;  and  Sarvent  v.  Hesdra 
(1880)  5  Redf.  47. — the  rule  was  settled  in  re- 
gard to  experts,  that  they  might  compare  the 
disputed  writings  with  writings  properly  in 
evidence  to  prove  other  facts ;  but  they  might 
not  eompare  photographic  copies,  the  originals 
of  which  were  not  in  evidence,  under  the  rule 
that  there  could  be  no  comparison  at  all.  by 
either  witness  or  jury,  unless  the  writings  from 
which  comparison  was  to  b6  made  were  properly 
In  evidence  in  the  case  for  some  other  purpose. 
Hynes  v.  McDermott  (1880)  82  N.  Y.  41,  37  Am. 
Rep.  638,  Affirming  7  Abb.  N.  C.  98. 

On  a  trial  for  forgery,  when  the  prosecution 
had  put  in  evidence,  without  objection,  a  prom- 
issory note  on  which  was  the  genuine  Indorse- 
ment of  the  complainant,  and  an  account  book 
of  the  defendant,  in  which  the  defendant  had 
written  the  complainant's  name  and  the  items 
of  an  account  between  the  complainant  and  him- 
self, it  was  held  proper  to  allow  witnesses  for 
the  prosecution  to  compare  the  genuine  Indorse- 
ment of  the  complainant  with  the  signatures  of 
the  notes  alleged  to  have  been  forged,  and  to 
give  an  opinion  based  on  such  comparison  as  to 
the  genuineness  of  the  latter;  also  to  allow  a 
comparison  of  these  signatures  with  the  hand- 
writing of  the  defendant  In  the  account  book  and 
in  the  lx>dy  of  one  of  the  notes  alleged  to  have 
been  forged,  which  he  testified  was  written  by 
him.  It  was  within  the  discretion  of  the  court 
to  allow  particular  marks  of  resemblance  or 
dissimilarity,  as  the  case  might  be,  between  the 
several  pieces  of  handwriting,  to  be  pointed  out 
to  the  jury,  and  to  allow  the  jury  to  take  Into 
their  hands  the  writings  proved  In  the  case,  and 
examine  and  compare  them.  Pontius  v.  Peo- 
ple (1880)  21  Hun,  328,  Affirmed  in  82  N.  Y. 
339. 

But  an  expert  witness  might  not  give  a  de- 
tailed and  minute  description  of  both  the  dis- 
puted writing  and  irrelevant  writings  not  tai  evi- 
dence, since  the  object  of  the  testimony  was  to 
lay  a  basis  for  a  comparison  of  the  handwrit- 
ings by  the  juryf^p^y^  §his  case  the  referee). 
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Morey  ▼.  Safe  Depoift  Co.  (1871)  2  Jones  &  S. 
154. 

Cbapter  36  of  the  Laws  of  1880  provided  as 
,  follows:  "ComxMi-lsozi  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of 
the  court  to  be  genuine  shall  be  permitted  to  be 
made  by  witnesses  in  all  trials  and  proceedings, 
and  such  writings  and  the  evidence  of  witnesses 
respecting  the  same  may  be  submitted  to  the 
court  and  Jury  as  evidence  of  the  genuineness, 
or  otherwise,  of  the  writing  in  dispute." 

The  evidence  of  genuineness  of  the  offered 
standard,  under  this  statute,  is  addressed  to  the 
court  to  whose  satisfaction  it  must  be  proved. 
Hall  V.  Van  Vrankln  (1882)  64  How.  Pr.  407. 

But  the  statute  of  1880,  although  allowing 
comparison  by  "witnesses,"  apparently  general- 
ly, did  not  change  the  rule  requiring  proof  by 
comparison  of  handwriting  to  be  made  by  ex- 
perts; and  a  witness  not  an  expert,  permitted 
to  give  his  opinion  as  to  the  genuineness  of 
handwriting  based  merely  on  comparison,  would 
be  usurping  the  duty  of  the  Jury.  McKay  v. 
Lasher    (1886)   42  Hun,  270. 

And  in  Peck  v.  Callaghan  (1884)  05  N.  Y.  73, 
its  effect  was  further  limited.  "Any  writing 
proved  to  the  satisfaction  of  the  court  to  be  gen- 
uine/* was  there  limited  to  such  writings  as 
purport  to  be  the  writing  of  the  person  the  gen- 
uineness of  whose  signature  is  disputed  and 
which  is  the  subject  of  controversy  in  the  ac- 
tion ;  and  was  held  to  exclude  specimens  of  the 
handwriting  of  a  person  alleged  to  have  forged 
the  signature  in  dispute.  This  was  followed  in 
Druyn  v.  Russell  (1889)  52  Hun,  17,  4  N.  Y. 
Supp.  784.  (The  dictum  of  the  court  to  the 
effect  that  "the  disputed  writing  referred  to  in 
the  statute  relates  only  to  the  instrument  which 
is  the  subject  of  controversy  in  the  action"  was 
overruled  in  People  v.  Molineux,  168  N.  Y.  264, 
62  L.  R.  A.  103,  61  N.  E.  286,  infra.) 

This  defect,  however,  was  cured  by  the 
passage  of  chapter  555  of  the  Laws  of  1888, 
providing  that  "comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  the  genuine  handwriting  of 
any  person  claimed  on  the  trial  to  have  made  or 
executed  the  disputed  instrument  or  writing 
sball  be  permitted,  and  tfubmitted  to  the  court 
and  Jury  in  like  mann«4-.  But  nothing  within 
contained  shall  affect  cr  apply  to  any  action 
or  proceeding  heretofore  commenced  or  now 
pending." 

Under  chapter  36  of  the  Laws  of  1880,  the 
submission  of  a  writing  to  a  Jury  for  the  pur- 
pose of  comparison  with  a  disputed  writing 
must  follow,  and  be  in  connection  with,  the  tes- 
timony of  expert  witnesses,  from  such  compari- 
son, in  regard  to  the  authorship  of  the  writing ; 
and,  independent  of  the  examination  of  wit- 
nesses, the  Jury  cannot  institute  an  arbitrary 
comparison,  but  only  in  aid  of  the  testimony  of 
witnesses  in  reference  to  the  authorship  of  the 
handwriting  in  question.  People  v.  Pinckney 
(1893)  67  Hun,  428,  22  N.  Y.  Supp.  118. 

And  in  a  case  in  a  B'ederal  court  under  the 
same  statute,  where  checks  proved  to  the  satis- 
faction of  the  court  to  be  genuine  were  sub- 
mitted to  the  Jury,  but  without  comparison  of 
them  with  the  disputed  signature  by  any  wit- 
ness, it  was  held  that  the  statute  does  not  lit- 
erally warrant  the  submission  to  the  Jury  of  the 
genuine  writing,  unless  a  comjDiarlson  with  the 
disputed  writing  has  been  made  by  witnesses. 
The  "evidence"  respecting  the  genuine  writings 
which  is  to  be  submitted  to  the  Jury  cannot  be 
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the  evidence  of  their  genuineness,  for  that  Is  ad- 
dressed solely  to  the  court,  who  is  to  determine 
that  question  to  his  satisfaction  without  inter- 
ference by  the  Jury.  And  no  other  "evidence" 
respecting  these  genuine  signatures  is  compe- 
tent except  such  as  the  statute  provides  for,  a 
"comparison  by  witnesses."  It  is  such  evidence, 
therefore,  which  the  statute  couples  with  "such 
writings"  as  proof  proper  to  submit  to  the  Jury. 
Glenn  v.  Roosevelt  (1894)  62  Fed.  550.  These 
decisions,  it  will  be  seen,  are  not  in  accord  with 
the  construction  of  the  English  statute  in  Cress- 
well  V.  Jackson,  2  Post.  &  F.  24. 

Under  chap.  555  of  the  Laws  of  1888,  amend- 
ing S  2  of  chap.  86  of  the  Laws  of  1880  in  these 
words,  "so  as  to  read  as  follows,  etc.."  which 
amending  statute  contains  the  provision  that 
"nothing  within  contained  shall  affect  or  apply 
to  any  action  or  proceeding  heretofore  com- 
menced  or  now  pending,"  the  earlier  statute 
was  not  repealed,  and  comparison  of  signatures 
allowable  under  the  earlier  statute  was  proper 
in  an  action  pending  at  the  time  of  the  passage 
of  the  later  statute.  Mortimer  v.  Chambers 
(1892)  63  Hun,  3rf5.  17  N.  Y.  Supp.  874,  Affirm- 
ing 27  Abb.  N.  C.  289. 

And  in  an  action  on  an  account,  the  defense 
being  an  accord  and  satisfaction,  which  was  al- 
leged by  the  plaintiffs  to  have  been  forged  by 
one  of  the  defendants,  when  an  admitted  speci- 
men of  the  genuine  handwriting  of  the  person 
charged  with  the  forgery  was  received  in  evi- 
dence without  objection,  and  not  solely  for  the 
purpose  of  comparison,  it  was  held  that  under 
these  circumstances,  without  regard  to  the  stat- 
ute, a  comparison  might  be  made  between  the 
disputed  accord  and  satisfaction  and  the  gen- 
uine handwriting  of  the  supposed  forger  In  or- 
der to  allow  the  plaintiff  to  establish  the  forgery 
affirmatively.  The  defendants  contended,  as  in 
Mortimer  v.  Chambers,  63  Hun,  335,  17  N.  Y. 
Supp.  874,  that  the  act  of  1880  was  superseded 
by  the  act  of  1888,  and  that  the  saving  clause 
of  the  later  act  excepted  the  case  at  bar,  pro- 
ceedings in  which  were  begun  before  It ;  but  the 
court  held  that  neither  statute  was  necessary  to 
the  plaintiff^s  contention,  since,  before  the  act 
of  1880,  comparison  might  be  instituted  with 
writings  properly  admitted  as  evidence  in  the 
case  upon  the  issues  involved,  and  not  solely  for 
the  purpose  of  comparison.  Shaw  v.  Bryant 
(1895)  90  Hun,  374,  35  N.  Y.  Supp.  909. 

Where  a  witness  called  as  an  expert,  having 
no  knowledge  of  the  defendant's  handwriting 
from  having  seen  him  write,  testified  that  he  bad 
seen  papers  which  he  believed  were  In  the  de- 
fendant's handwriting,  and  had  compared  the 
writing  In  question  with  them,  and  expressed  an 
opinion  that  the  handwriting  in  question  was 
that  of  the  defendant,  his  testimony  should  have 
been  excluded,  since  an  opinion  based  upon  com- 
parisons with  standards  not  produced  in  court 
and  not  shown  to  be  genuine,  but  merely  be- 
lieved by  the  witness  to  be  genuine,  is  incompe- 
tent People  V.  Dorthy  (1900)  50  App.  Dlt.  44, 
63  N.  Y.  Supp.  592. 

In  People  v.  MoUneux  (1899)  27  Misc.  79,  58 
N.  Y.  Supp.  155  (supreme  court)  it  is  declared 
that  the  decision  of  the  court  admitting  papers 
as  standards  for  comparison  is  not  binding  upon 
the  Jury.  When  the  writings  and  the  evidence 
are  before  them,  the  Jury  may  then  disagree  with 
the  court,  determine  that  the  standards  sub- 
mitted are  not  genuine,  and  refuse  to  use  them 
for  the  purpose  of  comparison  wiUi  ^e  dis-^ 
puted  handwriting.  Digitized  by  LjOOgle 
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Accordingly,  the  statutes  of  1880  and  1888, 
proTldlng  for  the  comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfaction 
of  the  court  to  he  genuine  "in  ail  trials  and  pro- 
ceedings," extend  to  hearings  before  the  grand 
jury ;  and  the  objection  that  there  is  no  '*court" 
to  determine  what  writings  are  proved  to  Its  sat- 
isfaction does  not  prevent  their  application  to 
such  proceedings,  since  the  Jury  are  In  the  end 
the  sole  Judges  of  the  facts,  including  the  ques- 
tion of  genuineness  of  writings.     Ibid. 

Two  years  later  it  was  finally  laid  down,  in 
People  V.  Molineux  (1901)  168  N.  T.  264,  62  L. 
R.  A.  193,  61  N.  B.  286,  that,  under  the  statutes 
of  1880  and  1888.  the  disputed  writing  which  is 
allowed  to  be  compared  with  other  writings 
proved  to  the  satisfaction  of  the  court  to  be 
genuine  is  any  writing  which  one  party  upon  a 
trial  seeks  to  prove  as  the  genuine  handwriting 
of  any  person,  and  which  is  not  admitted  to  be 
such ;  and  the  comparison  is  not  limited  to  the 
instrument  which  is  the  subject  of  controversy 
in  the  action  ;  so  expressly  overruling  the  dictum 
ot  Ruger,  Ch.  J.,  in  Peck  v.  Callaghan,  95  N.  Y. 
73,  9upra,  and  People  v.  Kennedy  (1901)  34 
Misc.  101,  69  N.  Y.  Supp.  470. 

Perpendicular  marks  with  pen  and  ink,  drawn 
across  the  letters  of  a  signature  of  a  will,  and 
apparently  intended  to  cancel  It,  are  not 
^'writings,"  within  the  meaning  of  chap.  36  of 
the  Laws  of  1880  and  chap.  555  of  the  Laws  of 
1888,  so  as  to  permit  comparison  of  them  by 
experts  with  similar  genuine  marks.  Re  Hop- 
kins (1902)  172  N.  Y.  361,  65  N.  B.  173.  Re- 
versing 73  App.  Div.  559,  77  N.  Y.  Supp.  178. 

But  where  the  date  of  a  writing  was  dis- 
puted, the  month,  which  was  abbreviated,  be- 
ing written  **Jay"  or  Juy,"  It  was  proper  to  al- 
low an  expert  to  testify,  from  examination  and 
comparison  with  other  specimens  of  the  hand- 
writing of  the  same  person,  whether  the  word 
was  intended  for  January  or  July.  Since  the 
Jury  might  compare  the  paper  in  question  with 
other  writings  in  the  case  to  determine  the  date, 
it  was  proper  that  they  should  be  aided  and  en- 
lightened, as  they  might  be  analogous  cases 
of  the  genuineness  of  handwriting,  alterations, 
and  assimilations,  by  men  who  have  made  the 
subject  of  handwriting  a  study,  and  have  ob- 
tained skill  and  proficiency  in  that  branch  of 
knowledge.  This  was,  however,  not  a  case  of 
^'disputed  handwriting"  under  the  statutes  of 
1880  and  1888.  Dresler  v.  Hard  (1891)  127  N. 
Y.  285,  12  L.  R.  A.  456,  27  N.  B.  823. 

Similarly,  in  an  action  against  the  indorsers 
of  a  note,  and  upon  an  Issue  as.  to  whether  It 
was  due  In  two  or  four  months,  it  being  dlfllcult 
to  say  from  an  inspection  of  the  note  whether 
the  written  word  before  the  word  "months"  was 
"two"  or  "four,"  It  was  competent  for  the  de- 
fendants to  introduce  in  evidence,  for  inspection 
by  the  Jury,  checks  drawn  by  the  maker  of  the 
note  on  the  plaintiff  nnd  containing  those  words, 
to  show  the  plaintiff's  knowledge  as  to  the 
maker's  peculiar  way  of  writing  the  word  "two" 
as  distinguished  from  the  word  "four."  This, 
also,  was  not  a  case  of  "disputed  writings"  un- 
der the  statute.  State  Bank  v.  Postal  (1805) 
12  Misc.  546,  34  N.  Y.  Supp.  18. 

Chap.  36  of  1880  and  chap.  555  of  1888,  au- 
thorising comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the 
court  to  be  genuine,  are  not  unconstitutional  be- 
cause In  conflict  with  art.  1,  {  2,  of  the  Consti- 
tution of  New  York,  which  provides  that  "trial 
by  Jury  in  all  cases  in  which  It  has  been  hereto- 
62  L.  R.  A. 


fore  used  shall  remain  Inviolate  forever  ;'*  since 
the  Judge,  who  is  only  part  of  the  "court,"  has 
not  necessarily  the  final  decision  concerning  the 
gennhieness  of  the  writings  offered  as  standards 
of  comparison.  The  sufficiency  of  the  proof 
given  of  the  genuineness  of  the  papers  offered 
as  standards  is  only  a  preliminary  point  to  be 
determined  in  the  first  instance  by  the  Judge  be- 
fore permitting  the  papers  to  go  to  the  jury :  if 
the  Judge  adjudge  the  papers  genuine,  it  then 
becomes  the  duty  of  the  Jury,  in  its  turn,  before 
making  comparison  of  the  disputed  writing  with 
the  standards,  to  examine  the  testimony  re- 
specting ihe  genuineness  of  the  standards,  and 
to  decide  for  itself,  under  proper  legal  instmc- 
tlons  from  the  court,  whether  their  genuineness 
has  been  established.  People  v.  Molineux  (1901) 
168  N.  Y.  264,  62  L.  R.  A.  193,  61  N.  B.  286. 
Nortb  CarolliiA. 

A  witness  experienced  in  handwriting,  wbo 
had  never  seen  the  person  write  whose  signature 
was  In  dispute,  but  had  acquired  a  Imowledge  of 
his  handwriting  from  papers  proved  to  be  gen- 
uine, was  allowed  to  compare  the  letter  in  ques- 
tion with  an  instrument  also  proved  to  be  gen- 
uine but  not  in  evidence  for  any  other  purpose. 
This  was  held  in  Pope  v.  Askew  (1840)  23  N.  C 
(1  Ired.  L.)  16,  to  be  error,  largely  upon  the 
authority  of  Doe  ew  dem.  Mudd  v.  Suckermore, 
5  Ad.  &  El.  703,  2  Nev.  A  P.  16,  W.  W.  A  D.  405, 
7  L.  J.  Q.  B.  N.  S.  33,  the  court  saying :  rrca- 
tlmony  as  to  handwriting,  founded  on  wliat  is 
properly  termed  comparison  of  hands,  seems  to 
be  now  generally  exploded.  The  testimony  now 
received  Is  that  of  the  belief  of  a  witness  as  to 
the  identity  of  character  between  the  writing  in 
question  and  the  exemplar  of  the  party's  hand- 
writing in  the  mind  of  the  witness,  which  ex- 
emplar has  been  formed  upon  previous  sufllcient 
means  of  observation ;"  and  the  only  "sufficient 
means  of  observation"  was  from  having  seen 
the  individual  write,  or  from  a  correspondence 
with  him  on  matters  of  business,  or  from  trans- 
actions between  them,  such  as  having  paid  bills 
of  exchange  for  him  for  which  he  had  after- 
wards accounted;  and  any  other  testimony  wag 
altogether  too  uncertain,  or  necessitated  a  num- 
ber of  collateral  issues  embarrassing  the  jury 
and  surprising  the  parties. 

The  unique  rule  of  North  Carolina  In  regard 
to  comparison  by  the  Jury  first  appeared  in  Out- 
law V.  Hurdle,  (1853;  46  N.  C.  (1  Jones  L.)  150. 
There  it  was  held  that,  on  the  probate  of  a  will, 
the  execution  of  which  was  denied,  a  party 
might  prove  that  the  deceased  always  In  writing 
contracted  the  words  "it  is"  so  as  to  make  them 
"tls,"  but  might  not  put  the  letters  of  the  de- 
ceased into  the  hands  of  the  Jury  for  compari- 
son, although  admitted  in  evidence  for  other 
purposes;  and  it  was  error  in  the  court  to  tell 
the  Jury  that,  as  they  had  a  right  to  look  at  the 
letters  for  one  purpose,  there  was  no  help  for 
it,  and  that  they  might  make  a  comparison  of 
the  handwriting;  except  in  a  few  cases,  under 
special  statutes,  all  evidence  was  to  be  heard  by 
the  Jury,  and  not  to  be  seen  by  them,  and  writ- 
ings were  not  properly  submitted  to  a  Jury's  in- 
spection, but  they  should  be  read. 

So  under  this  peculiar  rule  it  was  proper  to 
refuse  to  allow  a  witness  to  examine  bonds,  not 
in  evidence,  of  a  person  whose  signature  was  in 
dispute,  to  prove  a  particular  habit  In  signing 
the  name,  and  to  exclude  such  Instruments  from 
the  sight  of  the  Jury.  If  they  could  be  used  in 
the  manner  proposed  it  would  necessarily  lead 
to  a  violation  of  the  rule  that  a  Jury  cannot  de- 
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dde  by  a  comparlsoii  of  handwriting,  and  the 
jury  not  being  themselves  experts,  supposition 
would  take  the  place  of  facts,  upon  which  alone 
a  verdict  ought  to  be  founded.  Writings  in  gen- 
eral could  not  properly  be  submitted  to  the  in- 
spection of  the  jury ;  but  If  used  on  the  trial  of 
a  case  they  might  be  read  to  them.  Otey  v. 
Iloyt  (1858)  48  N.  C.  (3  Jones  L.)  407. 

In  an  action  of  assumpsit  an  account  drawn 
npon  by  the  plaintiff  which  was  not  competent 
evidence,  and  could  not  have  been  read  to  the 
Jury  In  the  presence  of  the  court,  was  improper- 
ly given  to  the  jury  to  take  with  them  to  their 
room,  since  "the  jury  ought  to  make  up  their 
verdict  upon  evidence  oflTered  to  their  senses,  i. 
e.,  what  they  see  and  hear  in  the  presence  of 
the  court,  and  should  not  be  allowed  to  take 
papers  which  have  not  been  received  as  compe- 
tent evidence  into  the  jury  room."  Watson  v. 
Davis  (1850)  52  N.  C.  (7  Jones  L.)  178. 

And  so  a  Judge  cannot  properly  deliver  to  the 
jury  a  paper  containing  a  statement  of  the 
plaintiflTs  claim  for  damages,  against  the  wish 
of  the  defendant  Burton  v.  Wilkes  (1872)  66 
N.  C.  604. 

In  Yates  v.  Yates  (1877)  76  N.  C.  142  it  was 
held  that,  under  the  decision  in  Outlaw  v.  Hur- 
dle, it  was  permissible  to  allow  a  witness  to 
comiwre  a  disputed  signature  with  a  signature 
of  the  same  person  upon  a  deposition  introduced 
in  evidence  and  admitted  to  be  genuine ;  but  the 
jury  were  not  permitted  to  compare. 

After  evidence  had  been  given  by  experts  that 
the  signature  to  the  promissory  note  sued  upon 
and  certain  signatures  of  the  same  person  proved 
to  be  genuine  and  in  evidence  were  not  in  the 
same  handwriting,  the  court,  following  Yates  v. 
Yates,  properly  refused  to  allow  the  papers  used 
as  standards  of  comparison  with  the  disputed 
signature  to  be  exhibited  to  the  jury  for  their 
inspection.  Fuller  v.  Fox  (1888)  101  N.  C.  119, 
7  8.  E.  680. 

And  where  it  was  sought  to  be  proved  that  a 
record  of  the  court  had  been  fraudulently  al- 
tered by  interlineations,  the  paper  could  not  be 
banded  to  the  jury  for  the  purpose  of  compari- 
son by  them  of  the  Interlineations  with  the  body 
of  the  record,  since  such  comparison  is  never 
permitted  to  be  done  by  the  jury  in  North  Car- 
olina. Forbes  v.  Wiggins  (1808)  112  N.  C.  122, 
10  S.  E.  005. 

The  North  Carolina  rule  is  now  definitely  laid 
down  to  the  effect  that  an  expert,  in  the  pres- 
ence of  the  jury,  may  be  allowed  to  compare  the 
disputed  paper  with  other  papers  in  the*  case, 
whose  genuineness  is  not  denied,  and  al^o  with 
papers  which  the  party  whose  handwriting  gives 
rise  to  the  controversy  concedes  to  be  genuine, 
or<  such  that  he  is  estopped  to  dispute  their  geu- 
uineness ;  but  no  comparison  by  the  Jury  is  per- 
mitted. And  this  rule  was  applied  in  a  case 
where,  In  order  to  prove  the  signature  upon  a 
deed,  another  signature  of  the  same  person  in 
evidence,  which  had  been  already  proved,  but 
which  had  no  connection  with  the  case,  was  of- 
fered for  a  standard  of  comparison,  and  it  was 
held  that  it  was  erroneous  to  admit  it  in  evi- 
dence for  comparison  by  the  witness.  The  gen- 
uine writing  must  have  been  put  in  for  another 
purpose  than  comparison.  Tunstall  v.  Cobb 
(1801)  109  N.  C.  316,  14  8.  B.  28.  (The  dis- 
senting opinion,  however,  of  Clark,  J.,  follows 
the  rule  stated  in  1  Wharton,  Ev.  |  713,  admit- 
ting for  comparison  writings  proved  to  be  gen- 
uine, and  already  in  evidence.)  This  decision  is 
followed  in  the  latest  case  in  North  Carolina, 
62  L.  R.  A. 


Ratliff  V.  Ratllir  (1902)  181  N.  C.  425,  42  8.  B. 
887. 

In  an  action  against  executors  on  an  instru- 
ment purporting  to  have  been  executed  by  the 
decedent,  the  plaintiff  was  estopped  to  deny  the 
genuineness  of  the  will  under  which  the  defend- 
ants have  qualified;  and  the  signature  to  the 
will  was  properly  admitted  for  comparison  by  a 
witness  with  the  signature  principally  in  ques- 
tion. Croom  V.  Sugg  (1892)  110  N.  C.  259,  14 
8.  B.  748. 

And  expert  witnesses  are  allowed  to  compare 
^n  incriminating  letter  which  is  disputed  with 
an  aflldavit  made  in  the  cause  by  the  prisoner. 
State  V.  De  Qraff  (1893)  113  N.  C.  688,  18  S.  B. 
507. 

So  a  bail  bond  executed  by  the  defendant  tn 
a  criminal  case,  and  constituting  part  of  the 
record,  may  be  compared  with  the  signature 
which  he  is  charged  with  forging,  the  presump- 
tion being  that  the  signature  upon  the  bond 
is  genuine.  State  v.  Noe  (1896)  119  N.  C.  849, 
25  8.  B.  812. 

In  an  action  by  one  claiming  under  a  will 
against  one  claiming  under  a  deed  of  the  same 
person,  the  defendant  was  compelled  to  state 
whether  the  will  was  genuine,  so  that  the  two 
instruments  might  be  compared.  Kornegay  v. 
Kornegay  (1805)  117  N.  C.  242,  28  8.  B.  237. 

It  was  held  in  McLeod  v.  Bullard  (1881)  84 
N.  C.  515,  that  the  testimony  of  experts  to  the 
effect  that  the  signature  upon  a  disputed  instru- 
ment differed  from  the  natural  and  ordinary  sig- 
nature of  the  same  person  as  affixed  to  an  af- 
fidavit filed  in  the  cause,  was  competent  for  the 
purpose  of  corroborating  direct  evidence  that 
the  person  executing  the  instrument  was  drunk 
at  the  time.  This  is  to  be  contrasted  with  Oul- 
soni  V.  Tyler  (1883)  64  Cal.  884,  80  Pac.  981, 
tupra, 
Nortli  Dakota. 

Where  letters  purporting  to  have  been  writ- 
ten by  one  on  trial  for  murder  were  offered  in 
evidence  by  him  for  the  express  and  sole  purpose 
of  comparison  with  disputed  and  incriminating 
writings,  it  was  not  error  in  the  trial  court  and 
territorial  court  of  subordinate  jurisdiction  to 
exclude  them.  Writings  not  In  evidence  for 
other  purposes  cannot  be  compared  with  dis- 
puted writings  under  the  rule  adopted  by  the 
Supreme  Court  of  the  United  States,  and  the 
trial  court  was  bound  by  the  Federal  prece- 
dents ;  but  the  state  supreme  court  declared  that, 
if  the  same  question  should  arise  in  a  case  be- 
gun after  the  state  was  admitted  into  the  Union* 
they  should  feel  at  liberty  to  establish  a  more 
liberal  rule  if  they  should  then  deem  It  expedient 
to  do  so.  Territory  v.  O'Hare  (1800)  1  N.  D. 
30,  44  N.  W.  1003. 
Ohio. 

The  Ohio  rule  is  liberal.  The  disputed  signa- 
ture to  a  note  could  be  proved  by  comparison 
by  an  expert  with  the  signature  of  the  alleged 
signer  to  a  bond  and  aflldavits  which  properly 
belonged  to  the  files  in  the  case.  (Following  2 
Greenl.  Bv.  |  578.)  The  court  could  see  no 
danger  in  extending  the  rule  which  allows  a  per- 
son who  has  seen  another  write  once  to  prove 
his  hand,  so  far  as  to  permit  experts  to  testify 
upon  actual  comparison,  from  which  there  was 
certainly  more  probability  of  arriving  at  truth. 
Hicks  V.  Person   (1850)   19  Ohio,  426. 

The  testimony  of  experts  having  no  previous 
knowledge  of  It,  as  to  the  genuineness  of  the 
disputed  handwriting,  by  comparison  with  othei 
papers  previously  proved  by  direct  and  positl* 
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testimony  to  have  been  made  by  the  person  al- 
leged to  be  the  author  of  the  disputed  paper, 
was  held  to  be  competent  in  Calkins  v.  State 
(1863)  14  Ohio  St  222.  In  this  case,  although 
the  specim^iB  were  "previously  proved,"  the 
opinion  treats  the  question  as  »ne  whether  spec- 
imens might  be -introduced  for  the  sole  purpose 
of  comparison,  so  that  the  decision  is  broader 
than  the  facts,  which  are  similar  to  those  in 
Hicks  V.  Person. 

But  where  a  plaintiff  offered  to  show  facts  in 
regard  to  a  note  offered  as  a  standard  of  com- 
parison, which  might  tend  to  estop  the  defend- 
ant from  denying  that  the  signature  upon  it  was 
his,  but  produced  no  direct  proof  of  genuineness, 
it  was  held  that  the  specimen  must  be  proved, 
beyond  a  reasonable  doubt,  to  be  the  genuine 
signature  of  the  defendant.  Bragg  v.  Colwell 
(1S69)    19   Ohio   St.   407. 

In  order  to 'prove  the  identity  of  one  person 
with  a  person  passing  under  a  different  name, 
it  is  proper  to  introduce  in  evidence  papers  pur- 
porting to  be  in  the  handwriting  of  a  person 
bearing  the  name  of  the  first  person,  but  with- 
out direct  proof  of  such  certainty  as  is  required 
to  establish  standards  of  comparison,  that  they 
are  in  the  hand  of  the  first  person,  for  the  pur- 
pose of  comparison  with  other  writings  admitted 
or  proved  beyond  a  reasonable  doubt  as 
standards  of  comparison  to  have  been  written  by 
the  person  passing  under  the  other  name.  Be- 
tween such  writings  comparison  may  be  made, 
and  experts  may  express  an  opinion  thereupon 
as  to  the  identity  of  their  writers.  Bell  v. 
Brewster  (1887)  44  Ohio  St.  690,  10  N.  E.  679. 

Later,  it  was  held  that  the  standard  writing 
offered  for  the  purpose  of  comparison  with  the 
disputed  signature  must  be  proved  by  positive 
and  direct  testimony;  and  this  meant  that  it 
must  be  proved  by  someone  who  had  seen  it 
written.  Sperry  v.  Tebbs  (1888)  20  Ohio  L.  J. 
181. 
Oklahoma. 

^  In  an  action  on  a  surety  bond  which  the  de- 
fendant denied  having  executed,  the  trial  court 
admitted  in  evidence,  for  comparison  with  the 
signature  to  the  bond,  an  affidavit  appearing  np> 
on  one  inside  page  of  the  double  sheet  of  paper 
on  which  the  bond  was  written,  and  apparently 
signed  by  the  defendant,  in  which. he  made  oath 
that  he  executed  the  within  bond,  and  followed 
by  the  jurat,  signature,  and  seal  of  the  notary, 
as  to  which  affidavit  some  opinion  evidence  was 
introduced  to  prove  the  genuineness  of  the  sig- 
nature. This  was  error,  although  there  was  suf- 
ficient evidence  to  make  at  least  a  prima  facie 
case  against  the  defendant,  and  the  affidavit  was 
competent  to  go  to  the  jury  for  two  other  pur- 
poses :  First,  as  constituting  a  written  admis- 
sion against  the  defendant  that  he  had  signed 
the  bond ;  and,  second,  for  the  purpose  of  prov- 
ing an  estoppel ;  since,  even  if  the  defendant  had 
never  signed  the  bond,  his  name  In  fact  appeared 
to  it  as  a  surety,  and  if  he  made  an  affidavit 
that  he  bad  duly  executed  the  bond,  and  this 
was  relied  upon  by  the  persons  who  accepted  it, 
he  would  not  be  permitted  to  question  the  sig- 
nature, but,  after  the  affidavit  was  allowed  In 
evidence  for  either  of  these  purposes,  it  still  had 
not  been  sufficiently  proved  to  be  the  basis  of 
comparison  with  the  signature  principally  in 
question  ;  for  "the  law  requires  that  the  signa- 
ture used  as  a  basis  of  comparison  by  experts 
shall  be  either  an  admitted  or  proved  signa- 
ture,'* and  this  means  that  it  should  be  proved 
by  direct  or  positive  evidence.  Archer  v. 
02  L.  R.  A. 


United  States  (1900)  9  Okla.  569,  60  Pac  268. 
Oreisron. 

Hiirs  Anno.  Code,  I  765  (|  777  of  the  Codes 
of  1902),  provides  that  "evidence  respecting  the 
handwriting  may  also  be  given  by  a  comparison 
made  by  a  witness  skilled  in  snch  matters,  or 
the  jury,  with  writings  admitted  or  treated  as 
genuine  by  the  party  against  whom  the  evidence 
is  offered." 

And  where  parties  objected  to  the  admission 
of  deeds  offered  in  evidence  merely  for  the  par- 
pose  of  comparison  with  the  principal  writings 
in  question,  they  were  admissible  for  this  par- 
pose  without  the  aid  of  the  statute  becaose  ad- 
missible for  the  purpose  of  showing  facts  in- 
consistent with  the  claims  of  the  other  party. 
although  it'  might  not,  under  the  pleadings,  be 
actually  necessary  to  introduce  such  eTidence. 
The  court  said  that  the  genuineness  of  hsind- 
writing,  whenever  called  in  question  by  the  one 
whose  handwriting  it  purports  to  be,  must^  of 
necessity,  be  determined  by  comparison  of  some 
kind.  If  the  opinion  of  the  genuineness  of  the 
handwriting  is  not  based  upon  the  comparison 
of  it  wirh  some  writing  in  juxtaposition.  It 
must  be  based  upon  the  conception  of  the  hand- 
writing which  the  witne'ss  has  retained  In  his 
mind.  In  most  cases  it  is  far  more  satisfactory 
to  allow  the  witness  to  compare  the  writing  in 
issue  with  other  writings  of  unquestioned  au- 
thenticity, than  it  Is  to  compare  It  with  the 
standard  which  he  may  have  formed  or  retained 
in  his  mind.  Expert  testimopy  is  admissible, 
and  often  necessary,  in  cases  of  this  character 
In  order  to  bring  out  the  essential  traits  and 
characteristics  of  a  person's  handwriting,  which 
might  not  otherwise  he  noticed  by  the  noi trained 
eye  of  the  ordinary  judge  or  juror.  Greea  ▼. 
Terwilliger  (1892)  56  Fed.  384. 

It  was  held  In  the  United  States  Supreme 
Court  that,  under  this  statute,  papers  might  be 
Introduced,  although  not  otherwise  competent, 
for  the  purpose  of  enabling  the  jury  to  make  a 
comparison  of  handwriting;  although  it  does 
not  appear  anywhere  in  the  reported  ease  that 
the  writings  admitted  for  this  purpose  were  ''ad- 
mitted or  treated  as  genuine"  by  the  opposite 
party.  Holmes  v.  Goldsmith  (1893)  147  U.  8. 
150,  37  L.  ed.  118,  13  Sup.  Ct  Rep.  288. 

And  a  ruling  of  the  court  excluding,  as  haT- 
ing  no  reference  to  the  matter  In  controversy, 
letters  admitted  to  be  genuine  by  the  party 
against  whom  they  were  offered,  was  error. 
Munkers  v.  F'armers'  &  M,  Ins.  Co.  (1896)  30 
Or.  211,  46  Pac.  850. 

Where  the  record  on  appeal  did  not  show  that 
the  party  against  whom  a  standard  of  compari- 
son was  offered  had  admitted  or  treated  It  as 
genuine,  the  judgment  of  the  lower  court  was 
reversed.  SUte  v.  Tice  (1897)  30  Or.  457,  48 
Pac.  367. 
Pennsylvania. 

The  peculiar  rule  In  Pennsylvania  before  the 
statute  of  1895  was  first  exemplified,  on  the 
side  of  the  question  involving  comparison  by  the 
jury,  in  a  decision  Involving  only  a  collateral 
point  In  an  action  for  libel  against  the  owner 
of  a  newspaper  the  plaintiff  offered  to  prove  l^e 
authorship  of  the  libelous  issues,  which  had  been 
only  partially  proved,  by  introducing  in  evidence 
another  paper  of  the  same  date  as  one  of  them 
proved  to  have  been  purchased  from  the  defend* 
ant's  shop,  for  comparison  by  the  jury  of  the 
types  and  devices ;  and,  against  the  defendant's 
contention  that  this  method  of  proof  was 
wrong  because   proof  by  comparison  of  hand- 
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wrltloe  was  not  legal  and,  a  fortiori,  proof  by 
compariaon  of  types,  etc.,  was  not,  the  court 
(Tilghman,  Cb.  J.)  said:  "After  evidence  has 
been  given  in  support  of  a  writing  it  may  be  cor> 
roborated  by  comparing  the  writing  in  question 
witb  other  writing  concerning  which  there  Is  no 
doubt,"  and,  on  the  same  principle,  the  founda- 
tion being  first  laid,  the  Jury  may  be  permitted 
to  compare  types,  etc.,  of  newspapers.  In  gen- 
eral such  evidence  would  not  be  very  strong,  but 
>  cases  might  occur  in  which  a  comparison  would 
\  be  decisive.  M'Corkle  v.  Binns  (1812)  5  Blnn. 
840,  6  Am.  Dec.  420. 

In  order  to  prove  the  signature  of  the  defend- 
ant to  a  note  the  plain  tiff,  after  offering  the  tes- 
timony of  a  witness  who  had  seen  the  defendant 
write,  then  produced  in  evidence  an  administra- 
tion account,  and  proved  by  the  register  of  wills 
that  it  was  signed  by  the  defendant ;  and  it  was 
also  admitted  by  the  defendant  to  be  his  hand- 
writing. It  was  held  that  this  was  competent 
evidence  for  consideration  by  the  Jury,  and  that 
It  was  more  satisfactory  to  submit  a  genuine 
paper  as  a  standard,  and  let  the  Jury  compare 
It  with  the  paper  in  question  and  Judge  of  the 
similitude,  than  the  evidence  continually  re- 
ceived of  allowing  a  witness  who  has  seen  the 
party  write  once  to  compare  the  disputed  paper 
with  the  feeble  and  transient  impression  which 
the  writing  might  have  made ;  it  was  the  law  of 
Pennsylvania  to  receive  such  evidence  in  civil 
cases  after  other  evidence  had  been  given  in 
support  of  the  writing.  Farmers'  Bank  v. 
Whltehlll  (1823)  10  Ser;.  &  R.  110. 

That  comparison  by  the  Jury  was  admissible 
only  in  corroboration  of  other  evidence,  and  not 
as  independent  proof,  appears  from  many  cases. 
Callan  v.  Gaylord  (1834)  3  Watts,  321;  Baker 
V.  HalneS  (1841)  6  Whart  284,  36  Am.  Dec. 
224;  Depue  v.  I'lace  (1848)  7  Pa.  428;  Leslie 
T.  Heald  (1808)  3  Phlla.  55;  Haycock  v.  Greup 
(18G8)  67  Fa.  438;  Aumick  v.  Mitchell  (1876) 
82  Pa.  211. 

And  the  e^dence,  to  be  admissible,  must  be 
actually  corroborative,  and  not  contradictory, 
of  the  direct  proof.  Haycock  v.  Greup  (1868) 
67  Pa.  438. 

Other  cases  admitting  such  comparison  by  the 
Jury  as  corroboration  are :  Guffey  v.  Deeds 
(1837)  29  Pa.  378;  Udderzook  v.  Com.  (1874) 
76  Pa.  340 ;  Sheets  v.  Whitaker  (1880)  14  Phlla. 
11 ;  Shull  V.  Croft,  1  Del.  Co.  Rep.  387 ;  York 
Trust,  R.  E.  &  Deposit  Co.  v.  Kindig  (1894)  7 
York  Legal  Record,  149. 

But,  following  what  has  before  been  observed 
to  have  been  historically  the  true  (although  not 
the  accepted)  rule  In  England,  witness  compari- 
son was  rejected,  while  Jury  comparison  was 
permitted,  in  Pennsylvania,  from  the  case  of 
Lodge  V.  Phlpher  (1824)  11  Serg.  &  R.  333. 
There,  in  order  to  prove  that  a  receipt  had  been 
forged,  papers  proved  to  be  in  the  writing  of 
the  supposed  forger  were  shown,  for  the  purpose 
of  comparison  by  him,  to  a  witness  admitted  as 
an  expert  who  knew  nothing  of  the  handwriting 
of  the  supposed  forger  or  of  the  person  whose 
name  was  forged.  It  was  held  that  it  was  going 
far  enough  to  receive  in  evidence  the  opinion  of 
a  man  whose  business  it  was  to  detect  forgeries 
whether  a  certain  writing  shown  to  him  was  in 
a  natural  or  an  Imitated  hand. 

On  the  point  that  experts  were  not  to  be  al- 
lowed to  compare.  Lodge  v.  Phlpher  was  fol- 
lowed by  Vickroy  v.  Skelley  (1826)  14  Serg.  & 
R.  372;  United  States  v.  Craig  (1827)  4  Wash. 
C.  C.  729,  Fed.  Os.  No.  14,883  (a  criminal 
62  L.  R.   i. 


case)  ;  Bank  of  Pennsylvania  t.  Haldeman 
(1829)  1  Penr.  A  W.  161;  O'Connor  v.  Layton 
(1853)  2  Am.  L.  Reg.  120;  Norton  ▼.  Breiten- 
bach  (1855)  1  Pearson  (Pa.)  467;  McNair  v. 
Com.  (1856)  26  Pa.  388;  Clayton  v.  Siebert 
(1860)  3  Brewst  (Pa.)  176 ;  Aumick  v.  Mitchell 
(1876)  82  I'a.  211;  Berryhlll  ▼.  Kirchner 
(1880)  96  Pa.  489;  Foster  ▼.  CoUner  (1884) 
107  Pa.  305;  McKlnney  v.  Nolf  (1887;  Pa.)  0 
Cent.  Rep.  804,  11  Atl.  Ill;  Com.  v.  Stokes 
(1892)  4  York  Legal  Record,  187;  Rockey's  Es- 
tate (1893)   155  Pa.  453,  26  Atl.  656. 

There  is,  however,  a  declaration  in  Guffey  v. 
Deeds  (1857)  29  Pa.  378,  to  the  effect  that  par- 
ties are  entitled  to  call  experts  to  aid  the  Jury 
in  the  comparison,  by  giving  their  opinion. 

And  in  Travis  v.  Brown  (1862)  43  Pa.  9,  82 
Am.  Dec.  540,  the  law  of  Pennsylvania  was  de- 
clared to  be  that  neither  expert  nor  nonexpert 
witnesses  might  compare  handwriting,  and  that 
evidence  of  genuineness  might  be  corroborated 
by  comparison  by  the  Jury  between  the  paper  In 
issue  and  other  writings  of  the  same  person  es- 
tablished by  the  most  satisfactory  evidence,  and 
that  experts  might  be  examined  to  prove  forged 
or  simulated  writings  and  to  give  the  conclu- 
sions of  skill  in  such  cases ;  but  this  examina- 
tion of  experts  refers  simply  to  the  question 
whether  the  disputed  writing  appeared  to  be  in 
a  feigned  or  natural  hand,  without  comparison. 
And  to  this  effect  is  Burkholder  v.  Plank  (1871) 
69  Pa.  225. 

The  exclusion  of  experts,  offered  to  compare 
the  writings,  extended  to  an  offer  to  prove  by  an 
expert  the  character,  the  general  uniformity  of 
execution  and  the  peculiarities,  of  the  genuine 
signature  and  the  minute  structure  of  certain 
parts  of  it.  This  would  not  assist  the  Jury  to 
compare  two  things,  throwing  an  artiflcial  light 
upon  one  and  leaving  the  other  in  darkness. 
Gentner  v.  Ulmer  (1882)  15  Phlla.  233,  Affirmed 
in  3  Pennyp.  453. 

And  so,  a  fortiori,  where  the  offer  was  to 
have  the  expert  examine  l)oth  the  disputed  and 
the  genuine  writings,  and  give  a  similar  explana- 
tion of  both.  Miles's  Will  (1895)  4  Pa.  Dist  R. 
179. 

An  exception  to  the  rule  excluding  expert  com- 
parison was  established  in  Fulton  v.  Hood 
(1859)  34  Pa.  365,  75  Am.  Dec.  664.  Experts 
were  allowed  to  prove  that,  in  their  opinion,  the 
whole  of  a  disputed  instrument  was  written  by 
the  same  hand,  with  the  same  pen  and  Ink  and 
at  the  same  time,  in  corroboration  of  the  posi- 
tive evidence  of  the  scrivener  to  the  same  effect. 

To  the  same  general  effect  are :  Ba Hen  tine 
V.  White  (1874)  77  Pa.  20;  Reese  v.  Reese 
(1879)  90  Pa.  89,  35  Am.  Rep.  6.'i4  ;  Graham  v. 
Spang  (1888)  1  Monaghan  (Pa.)  107,  16  At^. 
91 ;  Rockey's  Estate  (1893)  155  Pa.  453,  26 
Atl.  656.  To  the  contrary  effect,  however,  was 
Classen's  Estate  (1883)  13  W.  N.  C.  79. 

The  statement  in  Bank  of  Pennsylvania  ▼. 
Haldeman  (1820)  1  Penr.  &  W.  161  (aupra),  to 
the  effect  that  a  nonexpert  witness  who  had  seen 
the  person  write  whose  handwriting  was  dis- 
puted might  compare  it  with  writings  which  be 
had  seen  the  person  write,  whereupon  the  Jury 
were  to  compare,  apparently  found  no  later 
support. 

The  act  of  May  15,  1895  (P.  L.  69,  |  1),  al- 
lows proof  of  handwriting  by  experts ;  and  §{  2 
and  3  of  the  same  act  provide : 

"§  2.     It  shall  be  competent  for  experts  in 
giving  their  testimony,  under  the  provisions  of. 
this  act,  to  make  comparison  of  documents  af^[^ 
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compariaon  of  disputed  handwritins,  with  any 
documents  or  writing  admitted  to  be  genuine,  or 
proved  to  the  satisfaction  of  the  Judge  tq  be  gen- 
uine ;  and  tlie  evidence  of  such  experts  respect- 
ing the  same  shall  be  submitted  to  the  Jury  as 
evidence  of  the  genuineness  or  otherwise  of  the 
writing  In  dispute. 

"§  3.  It  shall  be  competent  for  experts,  in 
formulating  their  opinions  to  the  court  and 
Jury,  to  place  the  genuine  and  disputed  writings 
in  Juxtaposition,  and  to  draw  the  attention  of 
the  Jury  thereto ;  and  it  shall,  furthermore,  be 
competent  for  counsel  to  require  of  an  expert  a 
statement  of  the  principles  on  which  he  has 
based  his  work,  the  details  of  his  work,  and  his 
opinion  that  the  results  are  important  to  the 
point  at  issue,  or  the  reasoning,  analysis,  and 
investigation  by  which  he  has  arrived  at  his 
opinion.*' 

Under  this  statute,  proof  that  a  paper  offered 
for  comparison  with  a  disputed  signature 
looked  like  the  signature  of  the  person  whose 
handwriting  was  in  dispute  was  insufficient  to 
Justify  its  admission  in  evidence  for  any  pur- 
pose,— especially  for  the  purpose  of  being  used 
as  a  test  paper ;  although  it  was  apparently 
proved  to  be  genuine  "to  the  satisfaction  of  the 
Judge."  Fullam  ▼.  Bose  (1897)  181  Fa.  138, 
87  Atl.  197. 
Hliode  iNlamd. 

In  Kinney  v.  Flynn  (1852)  2  R.  I.  819,  it  was 
laid  down  that  a  witness  who  was  acquainted 
with  the  handwriting  in  question,  but  was  not 
an  expert,  was  not  competent  to  testify  from 
mere  comparison  of  two  writings  that  one  was 
In  the  same  handwriting  as  the  other ;  this  kind 
of  testimony  supposed  the  absence  of  knowl- 
edge of  the  hand. 

In  a  later  case  the  rule  was  apparently  stated 
to  be  to  allow  witness  comparison.  It  was 
said  that  the  rule  was  well  settled  that  no  one 
is  competent  to  swear  to  handwriting  being 
either  genuine  or  forged  who  is  not  acquainted 
with  it  from  seeing  the  writer  write;  or  from 
frequently  seeing  specimens  of  it  in  the  usual 
course  of  business;  or,  which  is  an  American 
extension  of  the  sources  of  such  knowledge  by 
no  means  universal,  from  a  comparison  before 
the  Jury  of  the  questionable  handwriting  with 
specimens  of  it  produced,  admitted,  or  at  least 
fully  and  clearly  proved,  to  be,  not  only  genuine, 
but  not  got  up  for  the  occasion.  State  v.  Brown 
(1857)  4  B.  I.  528,  70  Am.  Dec.  168. 

The  provision  of  Gen.  Stat  1872,  chap.  204, 
§  42   (Oen.  Laws  1896,  chap.  244,  |  44),  Is  a 
literal  reproduction  of  the  English  common-law 
procedure  act,  chap.  125,  |  27. 
Sonth  Carolina. 

A  comparison  of  the  signature  of  a  promissory 
note  in  an  action  before  a  justice  of  the  peace 
was  held,  In  Richardson  v.  Johnson  (1812)  3 
Brev.  51,  not  to  be  sufficient  to  Justify  a  deci- 
sion as  to  its  genuineness,  in  the  absence  of 
other  evidence. 

In  Boman  v.  Plunkett  (1823)  2  M'Cord  L. 
518,  an  action  on  a  bond,  evidence  having  been 
offered  on  both  sides  as  to  the  genuineness  of 
the  handwriting  of  a  subscribing  witness  who 
was  dead,  leaving  the  proof  doubtful,  an  offer 
on  the  part  of  the  plaintiff  to  introduce  two 
other  papers  acknowledged  by  the  defendant  to 
be  signed  by  him.  with  a  view  to  assist  the  Jury 
in  forming  an  opinion  of  the  fact  by  comparing 
them  with  the  bond,  was  properly  admitted,  and 
the  opinion  of  the  constitutional  court  said  :  "As 
a  circumstance  In  aid  of  doubtful  proof,  com- 
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parison  of  handwriting  Is  admissible^  bat  per  se 
is  so  feeble  as  to  be  unsafe  to  act  upon ;  and 
that,  in  the  absence  of  any  other  proof,  it  would 
be  inadmissible  because  it  proved  nothing.** 
This  was  followed  in  Desbrow  v.  Farrow  (1832) 
3  Bich.  L.  382. 

An  expert  witness  In  an  action  on  notes 
proved  certain  other  notes  which  were  handed 
to  him  to  be  in  the  genuine  handwriting  of  the 
defendant  and  was  then  allowed  to  point  out 
to  the  Jury  the  difference  between  the  defend- 
ant's signature  to  those  notes  and  the  signa- 
tures of  the  disputed  notes,  whereupon  the  Jury 
were  allowed  to  take  the  bundle  of  notes  with 
them  so  that  they  might  compare  the  hand- 
writing with  a  view  to  testing  the  accuracy 
of  the  witness's  testimony ;  since  the  witness's 
testimony  was  admissible,  under  the  rule  in  Bo- 
man V.  Plunkett,  there  was  no  reason  why  the 
notes  should  not  be  sent  to  the  Jury,  for  It  was 
the  usual  practice  to  send  all  written  or  doca- 
mentary  evidence  to  the  Jury  unless  there  were 
some  confusion  likely  to  mislead.  Robertson  ▼. 
Miller  (1840)  1  McMull.  L.  120;  Bird  t.  MUler 
(1840)  1  McMull.  L.  123. 

Comparison  as  an  original  means  of  ascer- 
taining the  genuineness  of  handwriting  is  not 
permitted  in  South  Carolina,  but  in  aid  of  doubt- 
ful proof  it  is  allowed.  This  testimony,  how- 
ever, is  not  entitled  to  any  very  high  respect  or 
consideration ;  its  relative  weight  must  be  deter- 
mined by  the  rules  which  are  applied  to  testi- 
mony of  every  kind,  and  its  efficacy  wlH  be 
Judged  and  estimated  by  the  proportionate  ef- 
fect of  its  impression ;  and  this  comparison  may 
be  made,  not  only  by  the  Jury,  but  by  an  expert 
witness  entirely  unacquainted  with  the  hand- 
writing of  the  person  whose  signature  Is  dis- 
puted. Bennett  ▼.  Mathewes  (1874)  6  8.  a  N. 
S.  478. 

Comparison  by  witnesses  who  are  not  profes- 
sional experts,  one  of  them  being  merely  a  book- 
keeper in  %  bank  and  the  other  a  notary  public. 
Is  competent  when  offered,  not  as  original  evi- 
dence, but  in  aid  of  doubtful  proof,  or  when  it 
is  conflicting,  the  value  of  the  comparison  de- 
pending in  each  case  upon  the  intelligence,  skill, 
and  experience  of  the  witness  in  such  matters. 
Benedict  v.  Flanlgan  (1882)  18  8.  C  506,  44 
Am.  Rep.  683. 

The  presiding  Judge  must  determine,  in  the 
first  instance,  when  the  evidence  Is  so  doubtful 
or  conflicting  as  to  admit  this  supplemental  tes- 
timony, ills  decision  is  subject  to  review,  as 
it  is  not  a  question  entirely  of  discretion  with 
him ;  but  the  case  should  be  a  very  strong  on^ 
and  the  error  of  the  Judge  very  patent  to  war- 
rant the  overruling  of  bis  Judgment     JhiA. 

So  where  a  son  of  the  person  whose  signature 
was  disputed  had  testified  in  chief  that  in  his 
opinion  the  signature  was  not  hers,  bat  after- 
wards sUted  that  he  would  Uke  the  signature 
to  be  hers,  without  comparing  it  with  the  other 
acknowledged  signatures  presented  to  him,  bat 
upon  comparing  them  he  would  deny  the  signa- 
ture to  be  hers,  this  raised  a  doubt  as  to  the 
value  of  his  testimony,  which  made  a  case  for 
th^  introduction  of  supplementary  testimonj. 
/did. 

Where  a  plaintiff  had  raised  a  doubt  as  to  the 
genuineness  of  her  signature  she  could  not  ob- 
ject to  the  admission  to  the  Jury  of  papers  con- 
taining her  admitted  signatures,  on  the  ground 
that  comparison  is  not  permitted  as  an  original 
means  of  proving  handwriting,  but  la  only  al- 
'lowed  in  aid  of  doubtful  proof  already  offered. 
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Rose  y.  Wlnnsboro  Nat  Bank  (1803)  41  S.  C. 
191,  10  S.  B.  487. 

And  the  Jud^rment  was  affirmed  where  there 
was  no  patent  error  in  the  determination  of  the 
trial  court  that  there  was  snch  doubtful  proof 
as  authorized  a  resort  to  a  comparison  of  band- 
writing.  Graham  v.  Mesmlth  (1883)  24  S.  C. 
285. 

The  South  Carolina  role  has  been  laid  down 
to  the  effect  that,  while  comparison  of  hand- 
writing is  inadmissible  as  an  original  means  of 
ascertaining  the  genuineness  of  a  signature  or 
other  writmg,  jet  it  may  be  admitted  in  aid  of 
doubtful  proof;  that  the  trial  judge  must  de- 
cide, in  the  first  instance,  whether  sufficient 
doubt  has  been  raised  to  authorize  the  compari- 
son, subject,  however,  to  review  on  appeal ;  that 
the  witnesses  making  the  comparison  need 
not  be  technical  experts'",  that  the  papers  by 
which  the  comparison  is  to  be  made  must  be 
either  admitted,  acknowledged,  or  otherwise 
proved  to  be  in  the  same  handwriting,  state 
y.  Eceklel   (1890)   33  8.  C.  115.  11  S.  B.  «35. 

So  on  an  appeal  from  a  conviction  for  forgery, 
where  it  appeared  that  a  paper  offered  for  com- 
parison "was  put  in  evidence  over  the  defend- 
ant's objection,  he  not  denying  it,"  and,  as  to  a 
second  paper  offered  for  the  same  use,  merely 
that  it  was  put  in  evidence  over  the  defend- 
ant's objection,  neither  was  admitted,  acknowl- 
edged, or  established  by  any  affirmative  testi- 
mony to  be  genuine  so  as  to  be  the  means 
of  a  comparison.     Ibid. 

An  exception  to  a  ruling  of  the  court  refus- 
ing to  admit  the  testimony  of  witnesses  other 
than  experts  to  prove  the  genuineness  of  the 
signature  by  comparison  did  not  avail  where  the 
exclusion  was  not  because  the  witnesses  were 
not  experts,  but  because  they  were. not  at  all 
familiar  with  handwriting,  and  therefore  were 
incompetent  to  compare  handwriting.  Weaver 
y.  Whllden  (1800)  33  S.  C.  190,  11  S.  B.  686. 

In  a  prosecution  in  a  Federal  court  for  crim- 
inal vim  of  the  malls,  since,  following  Moore  y. 
United  btates,  91  U.  S.  270,  23  L.  ed.  346,  supra, 
it  was  permissible  in  such  courts  to  allow  the 
Jury  to  compare  with  admitted  writings  in  the 
record,  and,  in  the  absence  of  a  decision  in  the 
United  States  Supreme  Court  as  to  whether  ex- 
perts might  compare  with  such  writings,  deci- 
sions of  the  state  courts  are  to  be  followed,  and 
in  South  Carolina  the  rule  is  to  admit  evidence 
from  comparison  in  aid  of  doubtful  testimony, 
it  was  proper  to  allow  an  expert  in  handwriting 
to  compare  the  letter,  with  mailing  which  the 
accused  was  charged,  with  another  letter  al- 
ready in  evidence  and  admitted  by  the  accused 
to  have  been  written  by  him  ;  although  this  kind 
of  testlmouy,  resting  upon  opinion,  is  not  of  a 
high  order,  and  cannot  control  the  Jury,  and 
must  (contrary  to  the  South  Carolina  rule)  be 
confined  to  experts.  United  States  v.  Mathlas 
U888)  36  Fed.  892. 

But  in  an  earlier  case  in  the  same  court  in 
South  Carolina,  comparison  by  the  Jury  with 
writings  not  a  part  of  the  record  was  rejected, 
under  the  rule  in  the  Federal  courts.  United 
States  V.  McMillan  (1886)  29  Fed.  247. 
Tennessee. 

It  was  early  determined  in  Tennessee  that  It 
was  not  permissible  to  submit  to  a  witness  other 
writings  than  the  one  in  question,  even  though 
previously  proved  to  be  genuine.  Fogg  v.  Den- 
nis (1842)  3  Humph.  47. 

So  it  was  error  to  submit  such  writings  to  the 
jury  and  witnesses  for  comparlsoni  and  to  leave 
62UR.A. 


it  to  the  jury  to  determine  their  genuineness. 
Clark  V.  Rhodes  (1870)  2  Helsk.  206. 

Where  the  parties  consented  to  the  production 
of  such  writings  to  the  jury,  the  jury  might 
compare.  Kannon  v.  Galloway  (1872)  2  Baxt. 
230. 

But  writings  not  in  the  case  could  not  be  in- 
troduced merely  for  the  purpose  of  comparison 
by  the  jury  or  witnesses.  Wright  v.  Hessey 
(1873)  3  Baxt.  42. 

The  Tennessee  statute  now  provides  for  com- 
parison, however.  Chapter  22  of  the  Laws  of 
1889  (Code  1806,  f  5560)  provides:  "In  all  the 
courts  of  this  state  comparison  of  disputed  writ- 
ing or  signatures  with  any  writing  or  signature 
proved  to  the  satisfaction  of  the  judge  to  be  gen- 
nine  shall  be  permitted  to  be  made  by  expert 
witnesses,  and  snch  writing  or  signatures,  and 
the  evidence  of  expert  witnesses  respecting  the 
same,  shall  l>e  submitted  to  the  court,  or  courts, 
and  jury  as  evidence  of  the  genuineness,  or 
otherwise,  of  the  writing  or  signature  In  dis- 
pute." 

Under  this  act,  it  was  still  incompetent  to  al- 
low expert  witnesses  to  compare  letters  written 
by  the  proponent  of  a  will  and  admitted  to  be 
genuine,  with  the  disputed  will,  and  say  from 
such  comparison  whether  the  writer  of  such  let- 
ters had  forged  the  will ;  the  statute  was  in 
derogation  of  the  common  law,  and  should, 
therefore,  be  strictly  construed;  and,  although 
it  authorizes  a  comparison  of  disputed  writing 
with  the  genuine  writing  of  the  reputed  writer 
of  the  disputed  paper,  it  does  not  authorize 
such  comparison  to  be  made  with  writings  Intro- 
duced for  that  purpose  as  the  genuhie  writings 
of  any  person  other  than  the  reputed  writer. 
The  Tennessee  statute  is  almost  a  literal  copy 
of  the  New  York  statute  of  1880  on  the  same 
subject,  and  the  same  construction  of  that  act 
was  made  in  Peck  y.  Callaghan,  95  N.  Y.  73, 
supra.  Franklin  y.  Franklin  (1891)  90  Tenn. 
44,  16  S.  W.  657,  Followed  in  Powers  v.  Mc- 
Kenzie  (1891)  90  Tenn.  167,  16  8.  W.  659. 

And  the  same  statute,  in  making  It  the  duty 
of  the  judge  to  pass  upon  the  genuineness  of  the 
writings  to  be  used  as  a  standard  of  comparison, 
as  a  preHmlnary  question,  is  not  an  invasion  of 
the  province  of  the  jury  under  the  Constitution, 
and  so  unconstitutional ;  it  is  a  ieglslative 
adaptation  to  the  subject-matter  of  the  settled 
rule  of  the  common  law  that,  as  a  general  prop- 
osition, it  is  the  province  of  the  court  to  say 
what  is  evidence  in  cases,  and  the  province  of 
the  jury  to  decide  upon  its  efficacy.  Powers  v. 
McKenzle  (1891)  90  Tenn.  167,  16  S.  W.  559. 
Texas. 

The  earliest  Code  of  Texas  provided  (O.  C.  | 
667)  that,  in  criminal  trials,  "it  is  competent  in 
every -case  to  give  evidence  of  handwriting  by 
comparison  made  by  experts  or  the  Jury ;  but 
proof  by  comparison  only  shall  not  be  sufficient 
to  establish  the  handwriting  of  a  witness  who 
denies  his  signature  under  oath."  This  has 
been  reproduced  In  the  subsequent  (?odes  of 
Criminal  Procedure  (White's  Code  Crim.  Proc. 
[1900]  art.  794). 

Cases  simply  affirming  this  general  rule  as  to 
criminal  cases  are:  Watson  v.  State  (1830)  9 
Tex.  App.  237 ;  Caldwell  v.  State  (1890)  28  Tex. 
App,  566.  14  S.  W.  122. 

And  the  Introduction,  for  the  purpose  of  its 
use  as  a  standard  of  comparison,  of  an  affidavit 
made  by  the  defendant  for  a  continuance,  did 
not  violate  the  rule  which  excludes  a  confession  i 
of  a  defendant  made  while  In  jail  or  other  plag^lC 
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of  conflnement.  Williams  y.  State  (1889)  27 
Tex.  App.  466,  11  S.  W.  481. 

But  this  general  rule  of  criminal  procedure 
has  never  applied  to  civil  trials  In  Texas,  al- 
though several  of  the  cases  leave  the  question  in 
considerable  uncertainty  as  to  the  exact  limita- 
tions of  the  civil  rule  in  this  state. 

In  1866  what  was  supposed  to  be  the  English 
rule,  and  also  the  rule  in  the  United  States  Su- 
preme Court  and  many  of  the  state  courts,  ex- 
cluding comparison  by  the  Jury  of  disputed  writ- 
ing with  papers  not  connected  with  the  cause, 
was  formally  adopted;  the  opinion,  however, 
seems  to  Include  in  this  exclusion  comparison 
with  any  writings,  whether  in  the  case  or  not. 
Hanley  v.  Gandy,  28  Tex.  211,  91  Am.  Dec.  315. 

And  a  letter  was  properly  excluded  the  only 
proof  of  which  was  that  the  signature  to  It,  In 
the  opinion  of  witnesses  (not  experts)  who  were 
not  acquainted  with  the  handwriting  of  the  per- 
son whose  signature  it  purported  to  be  re- 
sembled a  signature  of  the  same  person  admitted 
to  be  genuine;  the  witnesses  not  being  able  to 
state  that  they  were  made  by  the  same  writer. 
Ballard  v.  Perry  (1866)  28  Tex.  347. 

In  1877  it  was  held  that  papers  apparently 
signed  by  the  person  whose  signature  was  al- 
leged to  have  been  forged,  and  testified  to  as  be- 
ing genuine,  in  the  opinion  of  the  witnesses, 
were  not  admissible  for  the  Jury  to  compare 
them ;  because  the  offered  standards,  the  court 
said,  must  be  "found  to  be  genuine,"  or  "es- 
tablished by  the  most  satisfactory  evidence," 
so  that  no  collateral  issue  could  arise.  Ebom 
y.  Zlmpelman,  47  Tex.  503,  26  Am.  Rep.  315. 

Papers  in  evidence  for  other  purposes  were 
always  allowed  to  be  used  for  this  purpose 
(Smith  V.  Chiles  [1881]  1  Tex.  App.  Civ.  Cas. 
[White  &  W.]  f  124,  p.  49;  Howard  v.  Russell 
[1889J  75  Tex.  171,  12  S.  W.  525;  Bell  y. 
Hutchlngs  [1897;  Tex.  Civ.  App. J  41  S.  W. 
200)  ;  especially  when  Introduced  by  the  party 
objecting  to  their  use  (Kennedy  y.  Upshaw 
[1885]  64  Tex.  411;  Smyth  v.  Caswell  [1887] 
67  Tex.  567,  4  S.  W.  848)  ;  and  when  the  stand- 
ard and  the  disputed  signature  are  upon  the 
same  paper  (Wagoner  v.  Ruply  [1888]  69  Tex. 
700,  7  S.  W.  80). 

But  from  the  remaining  cases  the  exact  limits 
of  admission  and  exclusion  do  not  clearly  ap- 
pear. 

In  Sartor  v.  Bollnger  (1883)  59  Tex.  411,  it 
was  decided  that  it  was  not  necessary  In  that 
case  to  pass  upon  the  question  whether  or  not 
handwriting  can  be  proved  in  a  civil  cause  by  a 
comparison  made  at  the  trial,  of  the  instruments 
offered  in  evidence,  with  papers  shown  to  be  in 
the  handwriting  of  the  person  whose  signature 
is  in  question ;  but  in  such  cases  it  must  be  made 
to  appear  In  a  satisfactory  manner  that  such 
papers  are  in  the  genuine  handwriting  of  such 
person,  or  they  are  not  admissible ;  and  this 
proof  was  not  made  by  testimony  merely  show- 
ing that  such  papers  were  written  by  a  person  of 
the  same  name  as  his  whose  signature  was  in 
dispute. 

In  Matlock  v.  Glover  (1885)  63  Tex.  231,  ex- 
traneous writings  of  a  plalntlfT  suing  upon  notes 
were  excluded,  simply  as  Immaterial,  when  of- 
fered by  the  defendant  for  the  purpose  of  allow- 
ing the  Jury  to  compare  the  handwriting  and 
spelling  of  words  which  were  incorrectly  spelled 
in  the  letters  with  the  handwriting  and  spelling 
In  the  notes  appearing  in  the  plaintiff's  peti- 
tion. 

Williams  y.  Conger  (1888)  125  U.  S.  307,  31 
62  L.  R.  A. 


L.  ed.  778,  8  Sup.  Ct.  Rep.  933.  was  an  appeal 
from  Texas.  A  paper  was  introduced  In  evi- 
dence by  one  party,  the  genuineness  of  which 
the  other  party  was  estopped  to  deny,  and  the 
court  permitted  it  to  go  to  the  Jury  as  a  standard 
of  comparison  with  the  handwriting  of  the  In- 
strument principally  in  question.  It  was  held 
that  this  was  not  error.  The  case  was  assim- 
ilated to  that  of  Moore  v.  United  Stetes,  91  U. 
S.  270,  23  L.  ed.  346,  which  was  also  one  of 
estoppel  to  deny  the  genuineness  of  the  standard 
offered ;  and  the  court  said  that  the  evidence  es- 
tablishing the  specimen  was  such  as  abundantly 
to  satisfy  "the  condition  that  the  paper  re- 
ferred to  as  a  standard  of  comparison  must  be 
clearly  proved  to  be  genuine." 

But  Cannon  v.  Sweet  (1894;  Tex.  Civ.  App.) 
28  8.  W.  718.  left  the  rule  in  considerable  un- 
certainty. In  this  case,  an  action  to  try  title, 
an  objection  to  a  bail  bond  shown  to  have  been 
signed  by  the  common  grantor  and  offered  for 
comparison  with  the  disputed  deed,  on  the 
groond  that  It  was  not  shown  to  be  in  the  cus- 
tody of  the  clerk,  and  not  filed  in  the  cause, 
was  held  to  have  been  properly  overruled,  the 
court  saying  that  it  was  competent  to  use  any 
signature  shown  to  have  been  made  by  the  owner 
of  the  land,  as  a  standard  for  comiwrison ;  and 
it  was  declared  that  it  was  not  necessary  that 
the  paper  containing  such  signature  should  have 
come  from  any  particular  custody,  nor  that  It 
should  have  been  previously  filed.  But  upon  a 
rehearing  of  the  same  case  ([1895;  Tex.  Ctv. 
App.]  29  S.  W.  947),  where  it  appears  that  the 
instrument  filed  as  a  standard  was  proved  by  the 
evidence  of  one  who  saw  it  signed  and  executed, 
the  statement  of  the  former  opinion  that  It  was 
competent  to  use  any  signature  shown  to  have 
been  made  by  the  owner  of  the  lands,  as  a  stand- 
ard for  comparison,  was  held  not  necessary  to  a 
decision  of  the  question,  and  might  have  been 
too  broad.  The  common-law  rule  of  exclusion  of 
writings  as  standards  which  are  not  competent 
evidence  upon  some  other  fssue  in  the  case,  it  is 
said,  does  not  apply  where  the  paper  offered  is 
admitted  to  be  genuine.  In  this  case  genuine- 
ness was  clearly  shown  by  evidence  not  ob- 
jected to,  and  no  evidence  was  offered  to  the 
contrary ;  so  under  these  circumstances,  the 
court's  ruling  was  correct,  for  the  writing  was 
established  with  almost  as  much  certainty  as  If 
it  had  been  admitted. 

However,  it  has  been  since  held  that  It  had 
never,  in  Texas,  "been  held  admissible  to  offer 
papers  as  a  basis  of  comparison  which  were  Ir- 
relevant to  the  issue,  u)d  not  papers  in  the  case. 
It  has  been  directly  held  that  a  paper  not  al- 
ready in  evidence,  and  having  no  connection 
with  the  issue  to  be  tried,  cannot  be  introduced 
to  establish  a  signature,  in  order  that  it  may 
be  compared  with  a  signature  the  genuineness  of 
which  is  controverted."  Cook  v.  First  Nat. 
Bank  (1806 ;  Tex.  Civ.  App.)  33  S.  W.  908. 

And  upon  an  issue  as  to  who  wrote  the  word 
"Paid"  on  a  check  it  was  held  to  be  error  in 
the  court  to  permit  a  witness  to  testify  that  he 
had  written  the  word  "Paid"  on  a  note  which 
had  no  connection  with  the  issues  involved, 
and  was  not  in  evidence,  and  then  to  admit  the 
note  in  evidence  for  the  purpose  of  comparison 
of  the  two.  "This  mode  of  proving  handwrit- 
ing," the  court  says,  "where  objection  Is  made. 
is  not  permissible."  Sheppard  v.  Love  (1902; 
Tex.   Civ.  App.   71    S.   W.  67). 

A  review  of  these  cases  upon  the  civil  side 
of  the  courts  shows  that  papers  in  evidence  were 
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alwajs  competent  for  comparison  ;  that  writings 
whose  gennlneness  the  party  against  whom  they 
were  offered  was  estopped  to  deny  are  compe- 
tent; that  the  test  of  admissibility  formerly 
(as  shown  in  Ebom  y.  Zlmpelman,  Williams  t. 
Conger,  and  Cannon  v.  Sweet)  was  establish- 
ment as  genuine  by  the  most  satisfactory  evi- 
dence, so  that  no  collateral  issue  could  arise, 
or  clear  proof  of  genuineness,  equivalent  to  an 
admission ;  but  that  at  present  no  writing  not 
in  evidence  and  having  no  connection  with  the 
Issue  to  be  tried  can  be  introduced  for  the  pur- 
pose of  comparison,  in  a  civil  case. 
L'tnli. 

Where  the  defendant  in  an  action  on  a  note 
admitted  certain  letters  to  be  in  his  own  hand- 
writing, and  they  were  then  offered  in  evidence 
apparently  for  the  purpose  of  comparison,  it 
was  proper  to  allow  expert  witnesses  to  institute 
a  comparison  of  the  signature  upon  the  note 
with  the  other  writings.  Durnell  v.  Sowden 
(1887)  6  Utah,  216,  14  Pac.  334. 

So  it  was  held  In  Tucker  v.  Kellogg  (1802) 
6  Utah,  11,  28  Pac.  870,  that  experts  are  prop- 
erly admitted  to  testify  to  the  genuineness  of 
disputed  writing  by  comparison  with  writings 
admitted  to  be  genuine,  whether  or  not  they  are 
already  in  evidence  for  other  purposes.  Under 
such  circumstances  no  collateral  issue  can  arise 
in  regard  to  them. 
Vermont. 

The  Vermont  rule  allowing  comparison  of 
handwriting,  generally,  was  first  laid  down  in 
an  unreported  case,  Butler  v.  Dixson,  decided  in 
the  supreme  court  in  1832,  and  mentioned  hi 
Adams  v.  Field  (1849)  21  Vt  256. 

Where  the  execution  of  a  bill  of  sale  was  in 
question  the  trial  court  allowed  a  receipt  ad- 
mitted by  the  defendant  to  be  In  his  handwriting 
to  go  to  the  jury  with  the  bill  of  sale,  for  them 
to  determine  its  genuineness  by  comparing  It 
with  the  handwriting  to  the  receipt.  Upon  ap- 
peal It  was  held:  "As  this  court  has  decided 
that  the  handwriting  to  an  Instrument  may  be 
found  by  the  jury  on  comparison  of  handwrit- 
Ittgs,  I  see  no  reason  why  it  could  not  be  done 
Ilk  this  case.'*  Qlfford  v.  Ford  (1883)  5  VL 
532.  It  does  not  appear  whether  the  receipt 
was  already  in  evidence,  but  no  Importance  was 
attached 'to  that  fact. 

Documents  which  are  proved  to  be  genuine, 
and  which  are  not  otherwise  in  evidence,  are 
permitted  to  go  to  the  jury  for  the  purpose  of 
comparison  of  hands;  but  the  genuineness  of 
the  document  which  goes  to  the  Jury  for  the 
purpose  of  comparing  the  contested  document 
with  it  must  either  be  admitted  or  established  by 
clear,  direct,  and  positive  testimony.  Adams 
y.  Field  (1849)  21  Vt.  256. 

In  State  v.  Ward  (1867)  39  Vt.  225,  the 
principle  was  stated  that,  where  witnesses  are 
offered  to  prove  the  identity  of  handwriting  by 
comparison,  it  is  the  duty  of  the  court  to  de- 
termine whether  they  possess  sufficient  skill  to 
entitle  them  to  give  an  opinion  as  experts,  be- 
fore they  are  admitted  to  give  evidence  to  the 
jury,  and  it  Is  for  the  jury  to  determine  what 
weight  should  be  given  such  evidence  upon  the 
main  issue ;  and  In  a  criminal  trial  the  prisoner 
should  have  the  benefit  of  any  reasonable  doubt 
In  the  minds  of  the  jurors  as  to  the  compe- 
tency of  such  experts  precisely  as  in  their  de- 
termination In  respect  to  the  sufficiency  of  any 
other  testimony  hi  the  case. 

And,  similarly,  it  was  laid  down  that  the  suf-  [ 
fldency  of  the  proof  given  of  the  genuineness 
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of  the  papers  offered  as  standards  was  the  pre- 
liminary point  addressed  to,  and  in  the  first  in- 
stance to  be  determined  by,  the  court  before 
permitting  the  papers  to  go  to  the  jury ;  and  in 
a  criminal  trial  the  court  havfaig  adjudged  the 
papers  genuine,  it  then  became  the  duty  of  the 
Jury,  before  making  comparison  of  the  disputed 
writing  with  them,  to  examine  the  testimony 
respecting  their  genuineness,  and  decide  whether 
it  was  established  beyond  a  reasonable  doubt; 
and  in  such  cases  the  court  should  instruct  the 
jury  that,  if  they  did  not  find  that  the  papers 
offered  as  standards  were  Deyond  a  reasonable 
doubt  genuine,  they  should  not  be  used  as  evi- 
dence against  the  prisoner.     Jhid, 

This  case,  however,  was  later  disapproved  by 
the  same  court  Where  the  judge,  without  de- 
ciding whether  the  signatures  offered  as  stand- 
ards for  comparison  were  genuine,  admitted 
them  in  evidence,  and  let  them  go  to  the  Jury, 
s»tating  that,  if  the  Jury  were  satisfied  upon  ex- 
amination of  all  the  proof  that  the  papers  were 
not  genuine,  the  comparison  would  go  for  noth- 
ing, this  was  error.  The  court  said  upon  ap- 
peal that  it  was  a  better  rule  that  the  court 
should  determine  the  question  of  genuineness  of 
the  standards  as  a  preliminary  one,  and  not 
perplex  the  Jury  with  so  many  questions  as 
would  arise  where  a  party  wished  to  use  a  great 
many  signatures  by  wa^  of  comparison.  There 
is  no  different  rule  to  guide  the  court  in  deter- 
mining the  genuineness  of  the  standard  from 
that  which  obtains  in  the  disposition  of  any 
other  question  which  the  court  or  jury  are 
called  to  pass  upon,  either  in  the  admission,  or 
in  the  amount,  of  testimony  required.  The 
court  should  be  satisfied  by  a  fair  balance  of  tes- 
timony— the  usual  rule  in  civil  cases — that  the 
signature  is  a  genuine  one  before  it  permits  it 
to  be  used  as  such.  Kowell  v.  Fuller  (1887) 
59  Vt.  688,  10  Ati.  853. 
Vlrirlnla. 

This  state  Is  of  unusual  interest  in  this  dis- 
cussion, because,  without  the  aid  of  the  legisla- 
ture, the  courts  made  a  complete  reversal  of  the 
prevailing  rule. 

In  Rowt  V.  Kile  (1829)  1  Leigh.  216.  It  was 
decided  that,  on  a  plea  of  non  eat  factum,  it 
was  not  competent  to  submit  to  the  Jury  ir- 
relevant papers  proved  to  have  been  written  by 
the  person  whose  handwriting  was  In  conte&t, 
so  that  the  Jury  by  a  comparison  of  those  papers 
with  the  instrument  before  them  might  decide 
whether  it  were  genuine  or  forged. 

And  on  a  prosecution  for  forgery  a  receipt, 
signed  by  the  defendant,  produced  by  a  witness 
for  the  prosecution  on  cross-examination,  was 
not  admissible  in  evidence  on  the  part  of  the 
defendant  for  comparison  with  the  instrument 
alleged  to  have  been  forged.  Burress  v.  Com. 
ilbiQ)  27  Gratt.  934. 

But  the  rule  excluding  Irrelevant  writings 
from  comparison  with  disputed  writings,  estab- 
lished by  the  earlier  cases,  was  overridden  In 
a  carefully  considered  decision,  Hanrlot  v.  Sher- 
wood (1884)  82  Va.  1,  largely  upon  the  ground 
that  the  great  preponderance  of  authority  In 
the  United  States  now  admits  this  kind  of  evi- 
dence, and  that  "the  common  law  of  England 
is  .  .  .  the  law  of  this  commonwealth,  ex- 
cept so  far  as  It  has  been  altered  by  statnte. 
or  so  far  as  Its  principles  are  Inapplicable  to  the 
state  of  the  country.  It  adapta  itself  to  the 
situation  of  the  society,  being  'liberalized  by  the 
courts  according  to  the  circumstances  of  the 
country  and  the  manner  and  genius  of  the  P^[^ 
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pie,  80  as  to  effect  a  reasonable  and  substantial, 
rather  than  a  literal,  compliance  with  Its  prin- 
ciples' '* ;  and  also  upon  the  ground  that  the 
court  must  keep  In  view  the  main  object,  wblcb 
Is  the  attainment  of  truth  and  the  ends  of  Jus- 
tice. And  expert  testimony  was  admitted  by 
comparison  with  writings  proTed  to  be  genuine. 
This  was  followed  In  Bprouse  ▼.  Com.  (1886)  $1 
Va.  374. 
Washlnflrtom. 

In  Crane  v.  Dexter  Horton  ft  Co.  (1893)  5 
Wash.  479,  32  Pac.  223,  conceded  genuine  signa- 
tures were  admitted  In  evidence  for  comparison 
with  the  disputed  one ;  but  there  Is  no  discus- 
sion of  the  general  rule. 

But  in  a  later  case  writings,  also  conceded  to 
be  genuine,  were  admitted  as  standards  of  com- 
parison, and  the  supreme  court.  In  affirming 
the  Judgment,  goes  the  whole  length  of  the  rule, 
citing  Massachussets,  Ohio,  Connecticut,  and 
Pennsylvania  cases,  and  seems  to  approve  of  the 
admission  of  writings  for  the  express  purpose 
of  comparison.  If  proved  to  be  genuine,  whether 
admitted  by  the  other  party  to  be  so,  or  not. 
Moore  ▼.  Palmer  (1896)  14  Wash.  134,  44  Pac. 
142. 
meat  VIrflrintA. 

Clay  V.  Robinson  (1874)  7  W.  Va.  348,  estab- 
lishes a  curious  exception  to  the  usual  common* 
law  rule  allowing  comparison  with,  writings  al> 
ready  In  evidence.  In  an  action  on  a  bond,  the 
defense  being  payment,  to  establish  which  a 
paper  purporting  to  be  a  receipt  in  full  by  the 
plaintiff  was  offered  in  evidence,  when  the  plain- 
tiff had  been  permitted  by  the  court  without  ob- 
jection to  prove  to  the  jury  that  the  body  of 
the  bond  already  In  evidence  was  in  his  own 
handwriting,  it  was  held  to  be  an  error  to  al- 
low a  witness  who  was  an  expert,  but  who  was 
not  acquainted  with  the  plaintiff's  handwriting, 
to  state  his  opinion,  from  comparison  of  the 
handwriting  of  the  body  of  the  bond  with  the 
signature  to  the  receipt,  that  the  two  were  not 
written  by  the  same  hand ;  since  It  did  not  ap- 
pear that  It  was  admitted  by  the  defendant  that 
the  body  of  the  bond  was  in  the  handwriting  of 
the  plaintiff,  or  that  the<defendant  was  estopped 
in  any  way  from  denying  it,  or  that  the  bond 
belonged  to  the  witness  who  had  been  himself 
previously  acquainted  with  the  plaintiff's  hand> 
writing. 

And  on  the  second  trial  of  the  same  cause, 
when  the  plaintiff  offered  in  evidence,  for  com- 
parison with  the  disputed  receipt  alleged  by  the 
defendant  to  have  been  signed  by  the  plaintiff, 
another  receipt  signed  by  the  defendant's  intes- 
tate, and  it  was  proved  on  the  cross-examination 
of  the  plalntiflTs  witness  that  the  body  of  it  was 
in  the  plain trff's  hand,  and  the  court  thereupon 
certified  that  the  body  of  the  Instrument  was 
thus  proved  to  be  in  the  handwriting  of  the 
plaintiff,  but  the  defendant's  counsel  refused  to 
admit  It,  and  the  receipt  was  admitted  in  evi- 
dence, it  was  held  that  it  was  not  competent  to 
allow  comparison  of  the  two  Instruments  by  an 
expert  wituess,  since  there  was  no  material  dif- 
ference in  principle  in  the  question  from  that 
determined  before  in  the  same  case.  (1877)  10 
W.  Va.  49. 

Tet  it  was  not  error  to  allow  witnesses  not 
experts,  who  had  testified  to  the  genuineness  of 
the  signature  alleged  to  have  been  forged  by 
the  defendant,  to  write  the  Initial  letter  of  the 
prosecuting  witness's  name  as  they  thought  the 
prosecuting  witness  wrote  it,  and  to  show  It  to 
the  jury,  and  to  allow  the  jury  to  compare  such 
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[  letter,  written  by  each  of  these  wltnesKS,  with 
the  corresponding  Initial  In  the  alleged  forgery. 
It  was  held  that  It  was  true  that  It  was  not  al- 
lowable to  lay  fully  proved,  but  not  admitted, 
specimens  of  handwriting  before  the  Jury  for  the 
imrpose  of  permitting  them  to  judge  by  com- 
parison with  the  signature  In  question  whether 
the  latter  was  genuine,  but  no  such  thing  was 
permitted  here.  The  jury  was  not  asked  to  com- 
pare different  signatures  of  the  prosecuting  wit- 
fiess  with  his  name  signed  to  the  alleged  forg- 
ery; It  was  the  same  thing  as  permitting  wic- 
aesses  to  make,  in  the  presence  of  the  jury,  a 
diagram  of  a  place  in  order  to  give  the  Jary  a 
better  understanding  of  the  witnesses's  testi- 
mony. State  V.  Henderson  (1886)  29  W.  Va. 
147,  1  S.  B.  225. 

Since,  however,  comparison  by  the  jury  with 
other  writings  not  admitted  at  the  trial  to  be 
genuine  is  not  admissible,  it  was  clearly  proper 
to  exclude  the  evidence  of  a  witness  who  testi- 
fied that  he  had  compared  the  disputed  writing 
with  another  writing  admitted  at  the  time  by 
the  person  whose  signature  was  in  dispute  to  be 
his  own,  and  that  the  two  were  almost  exactly 
alike,  so  that  one  could  not  be  distlngaished 
from  the  other.     Ibid. 

On  a  trial  for  forgery,  an  expert  witness  hav- 
ing stated  that  whoever  wrote  the  signature  to 
the  alleged  forged  order  had.  In  making  one  ini- 
tial, tried  to  Imitate  that  letter  In  the  prosecut- 
ing witness's  genuine  signature,  the  prosecuting 
witness,'  at  the  request  of  the  proaecuting  at- 
torney, wrote  his  name  upon  a  piece  of  paper, 
and  the  paper  waa  then  offered  to  the  Jury  for 
the  express  purpose  of  ascertaining,  from  a  com- 
parison of  that  Initial  In  the  signature  charged 
to  have  been  forged  and  the  same  Initial  in  the 
name  upon  the  piece  of  paper,  that  the  person 
who  wrote  the  signature  to  the  disputed  paper 
attempted  to  Imitate  the  handwriting  of  the 
prosecuting  witness  as  to  that  Initial.  The  court. 
In  admitting  the  paper,  committed  reversible  er- 
ror, although  it  was  stated  by  It  at  the  time  that 
the  paper  was  admitted  for  the  sole  purpose  of 
ascertaining,  by  a  comparison  of  the  two  In- 
itials, whether  the  person  who  signed  the  dis- 
puted order  attempted  to  Imitate  the  signature 
of  the  prosecuting  witness  as  to  that  Initial,  and 
not  for  the  purpose  of  comparing  the  genuine 
signature,  or  any  part  of  it,  with  the  one 
charged  to  be  forged,  upon  the  question  of  Its 
genuineness.  State  v.  Koonts  (1888)  31  W.  Va. 
127,  6  S.  E.  828.  (It  Is  to  be  noted  In  this  case 
that  the  decision,  although  based  largely  upon 
the  Virginia  cases,  makes  no  mention  whatever 
of  the  earlier  decision  of  Hanrlot  v.  Sherwood, 
82  Va.  1,  siipro,  which  reversed  the  Virginia 
rule  on  the  question  of  comparison.) 

In  West  Virginia  it  Is  settled  law  that  the 
genuineness  of  an  instrument  cannot  be  proved 
or  disproved  by  comparison  with  other  writ- 
ings ;  but  a  note,  the  subject  of  the  suit,  and  the 
pleas  of  the  defendant,  the  alleged  maker  of  the 
note,  both  being  part  of  the  record,  the  Jury 
may  unquestionably  compare  the  note  with  the 
pleas,  and.  If  the  papers  are  such  as  to  allow  a 
comparison,  the  evidence  of  experts  from  com- 
parison of  them  is  admissible,  for  It  Is  better 
that  the  jury  should  have  the  aid  of  experts  to 
make  the  comparison,  as  few  persons  are  com- 
petent to  do  so  with  success.  Tower  ▼.  Whip 
(1903;  W.  Va.)  44  S.  B.  179, 
"Wlaconslm. 

What  was  stated  to  be  the  "English  rule"  was 
definitely  adopted,  following  the  implication  of 
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the  court  In  Pierce  ▼.  Northey  (1861)  14  Wli.  0, 
In  Hasleton  t.  Union  Bank  (1878)  82  Wis.  34, 
to  the  effect  that  comparison  of  hands  hy  a  Jux- 
taposition of  two  writings  is  wholly  inadmis- 
sible, either  as  primary  and  snfflcient  or  as  cor- 
roborating evidence,  except  when  the  writings 
are  of  such  antiquity  that  they  cannot  be  proved 
in  the  ordinary  way,  or  where  the  other  writ- 
ings clearly  proved  are  already  in  the  case  and 
before  the  jury  for  some  other  purpose.  This 
was  followed  in  Smith  v.  Ehnert  (1879)  47  Wis. 
479,  3  N.  W.  26.  and  State  v.  Miller  (1879)  47 
Wis.  530,  3  N.  W.  31. 

The  Wisconsin  rule,  however,  was  changed  by 
statute  in  1881,  chap.  226:  and,  as  amended  (in 
Wis.  Stat  of  1898,  I  4189a),  by  an  addition 
taken  from  the  New  York  act  of  1888  (chap. 
555),  now  provides:  "Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  the  genuine  hand- 
writing of  any  person  claimed  on  the  trial  to 
liave  made  or  executed  the  disputed  instrument 
or  writing  shall  be  permitted  to  be  made  by  wit- 
nesses, and  such  writings  and  evidence  respect- 
ing them  may  be  submitted  to  the  court  or  Jury.** 

But  under  the  statute  of  1881,  which  repro- 
duced the  English  act,  a  comparison  of  hand- 
writing written  at  the  time  of  the  trial  by  an 
sdult  witness,  with  the  disputed  handwriting 
said  to  have  been  written  by  the  same  person 
when  a  mere  child,  was  not  of  sufficient  import- 
ance to  make  it  proper  to  compel  the  witness 
to  write  at  the  trial  at  the  instance  of  the  party 
seeking  to  prove  the  disputed  writing  a  forg- 
ery. '  Williams  v.  Riches  (1890)  77  Wis.  669,  46 
V.  W.  817. 
C'sasda. 

The  criminal  procedure  act  of  Canada,  passed 
In  1869  (32  &  83  Vict  chap.  29,  §  67 ;  Rev.  Stat. 
1886,  I  233),  contains  a  literal  re-enactment 
of  the  English  act,  except  that  under  it  the 
standard  must  be  proved  to  the  satisfaction  of 
the  "court"  Instead  of  the  "Judge,"  and  it  ex- 
tends only  to  criminal  trials.  Queen  v.  Tower 
(1880)  4  Pugsley  &  B.  (N.  B.)  168,  applies 
this  provision  to  comparison  by  an  expert. 

The  common-law  procedure  act  of  Upper  Can- 
ada (Ontario),  passed  in  1855  (19  Vict  chap. 
43.  I  164 ;  Rev.  Stat  Ont  1887,  chap.  61,  |  51), 
has  the  same  provision  as  the  English  act. 

Cases  decided  under  this  statute  are :  Royal 
Canadian  bank  v.  Brown  (1867)  27  U.  C.  Q. 
B.  41 ;  King  v.  King  (1870)  30  U.  C.  Q.  B.  26 ; 
Thompson  ▼.  BenneU  (1872)  22  U.  C.  C  P. 
393. 

IV.  Comparison  of  ancient  writinffs. 

Ancient  writings,  by  which  is  ordinarily 
meant  writings  more  than  thirty  years  old,  are 
universally  capable  of  proof  by  means  of  com- 
parison,— by  the  Jury  at  all  events, — with  other 
and  authentic  documents  of  the  same  person, 
without  regard  to  the  relevancy  of  the  latter. 

This  practice  probably  dates  back  at  least 
to  a  decision  of  Hardwlcke,  L.  Ch.,  in  1746, 
found  in  Butler's  Nisi  Prlus,  at  p.  236. 

As  to  the  exact  age  when  a  document  acquires 
the  right  to  be  treated  with  the  special  consider- 
ation accorded  to  an  ancient  writing,  It  seems 
that  "no  particular  period  of  antiquity  has  been 
assigned  for  the  Introduction  of  evidence  of  this 
description.'*  Erie,  J.,  in  Doe  ew  dem.  Jenkins 
v.  Davies,  10  Q.  B.  314. 

Such  writings  are  to  be  distinguished  from 
documents  which  from  their  nature  and  the 
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custody  from  which  they  are  produced,  as,  for 
instance,  the  possession  of  persons  claiming  an 
Interest  under  them,  require  no  further  proof 
than  these  fa^ts :  proof  of  their  handwriting  is 
not  necessary,  and  this  note  is  not  concerned 
with  them. 

The  proof  of  the  handwriting  of  old  docu- 
ments has  formed  an  exception,  since  les  non 
coffit  a4  itnpoMibUia,  to  the  common-law  rule  of 
exclusion  of  comparison  of  handwriting.  Moore 
V.  United  Stotes.  91  U.  S.  270.  23  L.  ed.  346. 

As  to  ancient  documents,  the  necessity  of  the 
case  and  the  difference  of  circumstances  have  in- 
troduced a  different  rule  of  evidence.  One  can- 
not call  a  witness  who  has  seen  the  person 
write  or  corresponded  with  him,  nor  is  there 
much  danger,  in  resorting  to  comparison,  of  an 
unfair  selection  of  specimens;  further,  it  is 
obvious  that  in  ancient  documents  comparison 
often  becomes  a  pure  question  of  skill,  the  char- 
acter of  the  handwriting  varying  with  the  age, 
and  the  discrimination  of  it  would  be  material- 
ly assisted  by  antiquarian  studies.  Coleridge, 
J.,  in  Doe  es  dem.  Mudd  v.  Suckermore,  5  Ad. 
&  El.  703,  2  Nev.  k  P.  16,  W.  W.  &  D.  405,  7  L. 
J.  Q.  B.  N.  S.  33. 

In  England,  however,  the  cases  have  not  been 
entirely  uniform.  In  Brookbard  v.  Woodley 
(1770)  Peake,  N.  P.  Cas.  20,  note  (supra,  II. 
a,  1 ) ,  official  entries  by  a  rector  long  dead  were 
rejected  as  standards  for  comparison  by  the 
Jury. 

And  in  a  similar  case  one  who  had  been  fa- 
miliar from  signatures  in  a  book  with  the  hand- 
writing in  question,  which  was  fifty  years  old, 
was  asked  to  compare  them,  and,  upon  objection 
that  the  book  was  not  evidence  itself  and  so 
could  not  be  looked  at  for  any  purpose  whatever, 
the  disputed  writing  was  rejected.  Reg.  v.  Bar- 
ber (1844)  1  Car.  A  K.  484. 

But  in  Morewood  v.  Wood  (1791)  14  Bast 
325,  note,  4  T.  R.  157,  an  ancient  signature  was 
"proved  [probably  by  witnesses]  to  tally  with 
the  subscription"  to  a  will ;  and  the  same  thing 
was  done  in  Roe  es  dem.  Brune  v.  Rawllngs 
(1806)  7  Bast  279,  8  Smith,  254,  8  Revised  Rep. 
632,  and  Taylor  v.  Cook  (1820)  8  Price,  650. 

In  the  English  cases  there  appears,  several 
times,  the  admission  of  comparison  of  ancient 
writings  by  nonexpert  witnesses,  who,  however, 
were  familiar  with  the  writing  in  question. 

Where  an  ancient  paper  was  offered  without 
any  proof  of  the  handwriting,  and  was  objected 
to,  Abbott  L-  Ch.  J.,  "directed  the  person  pro- 
ducing the  paper  to  compare  it  with  the  hand- 
writing ...  in  other  papers,  .  .  .  and 
to  say  upon  oath  whether  he  believed  the  writ- 
ings were  by  the  same  person.  His  lordship 
said  he  recollected  Mr.  Justice  lAwrence  on  a 
trial  at  Worcester  directing  a  Mr.  Benjamin 
Price,  then  accidentally  in  court,  to  compare  an 
ancient  writing  with  other  papers  purporting  to 
be  written  by  the  same  person,  and  to  have  giv- 
en his  opinion  on  the  identity  of  the  writings.'* 
Doe  69  dem.  Tllman  v.  Tarver  (1824)  Ryan  * 
M.  141. 

And  the  handwriting  of  a  copy  of  a  marriage 
register,  purporting  to  be  that  of  a  curate  who 
had  been  in  office  eighty  years  before,  was  suffi- 
ciently proved  by  the  testimony  of  one  who  had 
been  for  seven  years  parish  clerk,  that  the  same 
signature  appeared  in  several  places  In  the  orig- 
inal register,  which  he  produced,  although  no 
proof  was  given  of  the  curate's  death.  Doe  ew 
dem.  Jenkins  v.  Davies  (1847)  lOi-iJ;  B.  314- 
16  L.  J.  Q.  B,  N.  S.  218,  11  Jur.  607.VjOOQIc 


88S 


New  Hampshire  Supbeme  Coubt. 


Dec, 


An  inspectAr  of  franks,  called  to  prove  the 
handwriting  of  a  pedlgrree,  signed  In  the  name 
of  one  who  had  been  dead  ninety-two  years, 
swore  that  he  had  inspected  certain  documents, 
one  of  which  was  in  evidence  in  the  case,  and 
all  of  which  were  produced  before  him,  and  con- 
sidered that  from  this  inspection  he  was  so 
familiar  with  the  handwriting  that  he  could 
say  without  any  immediate  comparison 
whether  any  other  document  produced  was  or 
was  not  in  the  handwriting  of  the  same  person, 
but  WAS  not  allowed  to  express  an  opinion,  be- 
cause his  Icnowledge  was  acquired  for  the  pur- 
pose of  giving  evidence  upon  It;  but  a  solicitor 
who  had  become  familiar  with  the  same  hand- 
writing through  acquaintance  with  a  great  num- 
ber of  documents  which  he  had  had  occasion  to 
examine  from  time  to  time,  in  the  course  of  bus- 
iness, for  his  client,  was  permitted  to  prove 
the  handwriting.  Fitzwalter  Peerage  Case 
(1843)   10  Clark  &  F.  103. 

In  the  United  States,  in  courts  where  the  old 
limited  common-law  rule  as  to  comparison  gener- 
ally has  always  obtained,  there  seems  to  have 
been  practical  unanimity  as  to  the  proof  of 
ancient  wrUings.  So  the  signature  of  a  survey- 
or, made  forty  years  before,  was  proved  by  a 
witness  not  an  expert,  who  compared  it  with 
his  signature  attached  to  the  surveys  which 
were  issued  during  the  period  of  his  office ;  for, 
when  a  writing  is  offered  in  evidence  so  anti- 
quated as  to  render  it  difficult,  if  not  impossi- 
ble, to  present  a  witness  who  has  ever  seen  the 
person  write  whose  signature  is  attached  to  the 
writing,  Justice  would  be  defeated  if  a  com- 
parison of  hsndwritlng  were  not  permitted. 
Cantey  v.  Piatt  (1822)  2  McCord  L.  260. 

And  where  the  daughter  of  a  person  alleged 
to  have  executed  a  disputed  deed  produced 
from  among  the  papers  of  her  father,  certain 
instruments  executed  and  recorded,  six  and  nine- 
teen years  old  at  the  time  when  the  disputed 
deed  purported  to  have  been  executed,  and  tes- 
tified that  the  papers  bore  the  genuine  signa- 
ture of  her  father,  and  were  the  only  ones  in 
her  possession  bearing  his  signature,  these  were 
properly  admissible  in  evidence  for  comparison 
by  the  jury.  Mardes  v.  Meyers  (1894)  8  Tex. 
Civ.  App.  542,  28  S.  W.  603. 

So  the  opinion  of  an  expert,  familiar  with 
land-office  archives,  formed  from  a  comparison 
before  the  trial,  was  admissible.  Pope  v.  An- 
thony (1002  ;  Tex.  Civ.  App.)  68  8.  W.  521. 

Other  cases  stating  the  same  rule  are : 
Clark  V.  Wyatt  (1860)  15  Ind.  271,  77  Am.  Dec. 
90;  West  v.  State  (1849)  22  N.  J.  L.  212; 
United  States  v.  Ortiz  (1000)  176  U.  S.  422,  44 
L.  ed.  520,  20  Sup.  Ct.  Rep.  466;  (comparison 
by  experts). 

In  Pennsylvania,  however,  it  seems  that  the 
rule  admitting  witness  comparison  was  limited 
to  the  "case  of  public  officers,  who  have  been  so 
long  dead  that  better  proof  could  not  be  ex- 
pected." Vickroy  v.  Skelley  (1826)  14  Serg.  A 
R.  372. 

But  actual  Juxtaposition  was  not  always  nec- 
essary. 

When  a  witness  was  called  to  prove  the  hand- 
writing of  an  old  survey,  who  had  been  In  the 
habit  of  inspecting  ancient  surveys,  and  thus 
had  become  acquainted  with  surveys  made  by 
the  supposed  author ;  and  It  was  objected  that 
this  would  be  Introducing  comparison  of  hands 
in  an  improper  manner,  and  that  the  papers 
from  which  the  witness  had  formed  his  opinion 
ought  to  be  produced  to  the  Jury  bo  that  they 
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might  mske  comparison  for  themselves, — ^It  was 
said  that  testimony  like  this  had  been  received 
in  the  courts  without  producing  the  papers 
which  had  enabled  the  witness  to  draw  his  in- 
ference. Jackson  ex  dem.  Kip  ▼.  Murray 
(1809)  Anthon  N.  P.  105. 

And  evidence  of  the  handwriting  of  ancient 
documents  by  witnesses  who  have  become  ac- 
quainted with  the  manner  In  which  the  supposed 
author  of  the  document  signed  his  name,  merely 
from  inspecting  other  ancient  writings  which 
bear  his  signature,  provided  such  ancient  writ- 
ings have  been  treated  and  regularly  preserved 
as  authentic  documents,  is  sufficient;  bat  is 
distinct  from  comparison  of  hands.  Jackson  es 
dem.  Bradt  v.  Brooks  (1832)  8  Wend.  426,  Af- 
firmed in  15  Wend.  112.  To  the  same  effect  is 
Rogers  v.  Rltter  (1870)  12  Wail.  317.  20  L.  ed. 
417. 

But  a  witness,  not  an  expert,  called  to  prove 
the  signature  of  a  clerk  on  an  ancient  document, 
whose  only  knowledge  of  his  hand  was  derived 
from  seeing  at  his  house  instruments  signed 
with  the  name  of  the  clerk  as  such,  but  not 
known  to  the  witness  to  have  been  actually 
signed  by  him,  is  not  competent  Jarvis  v. 
Vanderford  (1895)  116  N.  C.  147,  21  S.  E.  302. 

The  Oregon  Code  of  1002,  f  778  (Ulirs  An- 
no. Code,  f  766),  provides:  **W*hen  a  writing 
is  more  than  twenty  years  old.  the  comparisons 
may  be  made  with  writings  purporting  to  be 
genuine,  and  generally  respected  and  acted  upon 
as  such  by  persons  having  an  interest  in  know* 
ing  the  fact.** 

V.  Comparison   with   tprittngs   already    im    evi- 
dence, or  in  the  record. 

a.  Writings  already  in  evidenoe. 

Examination  of  the  different  general  rules, 
whether  under  statutes  or  according  to  what 
was,  generally  mistakenly,  thought  to  be  the 
common-law  rule,  in  England  and  in  the  Amer- 
ican states  (treated  supra,  in  11.  and  III.),  dis- 
closes that  in  all  these  Jurisdictions  writings 
already  properly  in  evidence  In  the  cause  for 
any  other  purpose  may  be  used  for  the  purpose 
of  comparison,  either  by  expert  witnesses  or  the 
Jury  (sometimes  not 'by  both,  however;  aee  in- 
fra, VIII.  and  IX.)  ;  but  there  are  exceptions, 
or  rather  limitations,  to  this  statement.  In 
the  Federal  courts,  for  instance,  the  standard 
writing,  even  although  in  evidence  for  another 
purpose,  must  (apparently)  necessarily  be  al9N> 
admitted  to  be  genuine  by  the  party  against 
whom  it  Is  offered ;  in  Alabama  it  must  be  of 
"unquestioned'*  genuineness;  in  Delaware  It 
must  be  admitted  to  be  genuine;  in  Indiana 
(only  in  the  case  of  writhigs  offered  for  com- 
parison by  witnesses),  and  in  Minnesota,  If  of- 
fered for  comparison  by  either  witnesses  or  the 
Jury,  such  writings,  whether  previously  in  eTl« 
dence  or  not,  must  be  admitted  to  be  genuice  ; 
In  Oregon,  even  if  in  evidence,  they  must  be 
either  admitted  or  treated  as  genuine  by  the 
party  against  whom  they  are  offered ;  and  In 
West'  Virginia  writings  In  evidence  before,  to 
be  competent  as  standards  of  comparison,  must 
be  either  admitted  to  be  genuine  by  the  party 
against  whom  they  are  offered  or  such  that  ho 
is  estopped  to  dispute  their  genuineness. 

The  Jurisdictions  limiting  comparison  to 
writings  already  In  evidence  in  the  case  includ- 
ed very  many  of  the  American  states,  but,  ow- 
ing to  the  adoption  of  liberalizing  statutes  ex- 
tending this  method  of  proof  of  handwrittns 
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to  eomparlson  with,  generally  Bpeaklng,  any 
writings  proved  to  the  satisfaction  of  the  court 
to  be  gennlne,  there  now  remain  only  flye  states, 
Alabama,  Arkansas  (apparently,  and  In  the  case 
of  Jury  comparison  only),  Georgia,  (In  the  case 
of  witness  comparison  only),  New  Mexico,  and 
North  Dakota,  where  this  limiting  rule,  which 
has  been  seen  to  be  the  English  common-law 
rule,  is  declared  to  obtain. 

An  apparent  exception  to  the  general  rule  per- 
mitting comparison  with  writings  already  in 
eyidence  is  seen  In  a  West  Virginia  case.  The 
plaintiff  in  an  action  on  a  bond,  to  which  the 
defense  was  payment,  supported  by  the  produc- 
tion of  a  receipt  in  the  name  of  the  plalntfflT, 
was  allowed  to  prove,  without  objection,  that 
the  body  of  the  bond,  sued  upon,  which  was  In 
evidence,  was  In  his  own  handwriting.  He  could 
not  prove  by  an  expert  that  the  body  of  the 
bond  and  the  signature  to  the  receipt  were  In 
the  same  hand.  Clay  v.  Robinson  (1874)  7  W. 
Va.  348. 

And  even  when  on  a  new  trial  of  the  same  ac- 
tion, on  the  cross-examination  of  the  plaintiff's 
witness.  It  was  proved  that  the  body  of  anoth- 
er writing  was  in  the  plaintiff's  hand,  although 
the  defendant's  counsel  refused  to  admit  It,  It 
was  not  competent  to  allow  comparison,  by  the 
plaintiff's  expert,  of  the  receipt  relied  upon  by 
the  defendant  with  the  body  of  the  other  paper ; 
although  the  standard  was  established  by  the 
defendant's  examination.  Clay  v.  Alderson 
(1877)   10  W.  Va.  49. 

In  an  English  case  (before  the  statute),  which 
seems  to  have  had  no  following  on  the  point, 
another  limitation  was  suggested.  On  an  is- 
sue as  to  whether  the  defendant  accepted  a  bill 
of  exchange,  several  letters  from  the  defendant 
on  the  subject  of  the  bill  were  read  in  evidence, 
and  the  Jury  asked  to  see  the  letters.  Gumey, 
B.,  said  that,  if  the  letters  related  to  distinct 
transactions,  the  Jury  should  not  be  allowed  to 
see  them ;  but  since  they  all  related  to  the 
same  transaction,  they  might  do  so.  Baton  v. 
Jervis  (1838)  8  Car.  &  P.  27a. 

And  photographic  copies  of  writings,  although 
in  evidence  and  attached  to  depositions  taken  on 
commission  beyond  seas,  where  the  originals 
were  so  that  they  could  not  be  produced,  were 
not  proper  for  use  as  standards  of  comparison, 
since  a  witness  speaking  from  comparison  of 
handwriting  should  have  before  him  In  court,  in 
Juxtaposition  under  his  eye,  the  writings  to 
which  he  testifies.  This  requirement  is  includ- 
ed in  the  rule  that  there  can  be  no  comparison 
of  handwriting  unless  the  pieces  of  writing  by 
which  the  comparison  is  made  are  properly  In 
evidence  in  the  case  for  some  purpose  other 
than  that  of  being  compared.  Hynes  v.  McDer- 
mott  (1880)  82  N.  Y.  41,  37  Am.  Rep.  538. 

But  it  seems  that,  under  the  same  pre-statu- 
tory  rule,  where  instruments  are  received  in 
evidence  without  objection  they  must  be  treated 
as  properly  in  evidence  for  all  purposes  of  the 
case,  so  as  to  be  competent  for  comparison  by 
witnesses  or  the  Jury  with  the  signature  In  dis- 
pute, although  apparently  introduced  merely 
for  the  purpose  of  comparison.  Miles  v.  Loomls 
(1877)  10  Hun,  372,  Affirmed  in  75  N.  Y.  288, 
31  Am.  Rep.  470. 

It  has  been  held,  also,  that  papers  which,  al- 
though offered  merely  for  the  purpose  of  com- 
parison, were  admissible  in  evidence  for  the 
purpose  of  showing  facts  Inconsistent  with  the 
claims  of  the  other  party,  although  It  was  not 
necessary  under  the  pleadings  to  introduce  the 
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evidence,  could  be  used  for  comparison  under 
the  strict  common-law  rule.  Green  v.  Terwil- 
liger  (1892)  56  Fed.  384.  An  implication  to  the 
same  effect  is  to  be  found  in  Hazleton  v.  Union 
Bank  (1873)  32  Wis.  34,  and  Eaton  v.  Jervis,  8 
Car.  ft  P.  278.  9upra. 

As  to  what  is  "evidence  in  the  case,"  for  this 
purpose,  it  seems  that  in  New  York  affidavits  re- 
lating to  the  case  were  not  necessarily  so.  El- 
lis V.  People  (18G1)  21  How.  Pr.  358. 

But  where  an  alleged  attesting  witness  to  a 
deed,  examined  upon  interrogatories  after  the 
commencement  of  the  action,  denied  that  he  wit- 
nessed the  conveyance,  and  swore  that  his  name 
appearing  upon  it  was  not  his  handwriting,  and, 
at  the  request  of  an  attorney,  wrote  his  name 
three  times,  and  later  died  before  the  trial.  It 
was  held  that,  although  the  three  signatures 
were  not  returned  by  the  officer  who  took  the 
examination,  yet  they  were  sufficiently  identi- 
fied, and  might  fairly  be  treated  as  evidence  In 
the  cause,  so  as  to  be  admissible  in  evidence  for 
comparison  by  the  Jury  with  the  disputed  sig- 
nature :  since,  on  a  trial  at  nisi  prlus,  when  a 
witness  had  denied  his  signature  to  a  document 
produced  In  evidence  and  wrote  his  name  In 
open  court,  such  writing  might  be  treated  as  ev- 
idence In  the  cause.  Doe  e9  dem.  Devine  v. 
Wilson   (1855)   10  Moore  P.  C.  502. 

Reg.  V.  Taylor  (1852)  6  Cox  C.  C.  58,  is  a 
similar  case.  It  was  a  prosecution  for  perjury 
in  swearing  in  a  civil  action  that  a  signature 
to  a  document  was  not  In  the  handwriting  of 
the  defendant,  who  alleged  that  It  was  a  for- 
gery. The  Judge  In  that  action  had  directed 
the  defendant  to  write  his  name  In  pencil,  which 
he  did,  and  the  Judge  compared  It  with  the  sig- 
nature to  the  alleged  forgery ;  and  eventually 
the  disputed  document,  together  with  the  sig- 
nature made  in  court,  was  "Impounded."  On  the 
trial  of  the  indictment  for  perjury  the  court 
held  that  the  Jury  might  look  at  and  compare 
the  two  signatures.  The  signing  of  his  name  by 
the  defendant  during  his  examination  on  oath 
in  the  civil  action  formed  In  fact  part  of  the 
transaction  out  of  which  the  charge  arose. 

Where  It  was  bhown  on  a  murder  trial  that 
the  testimony  taken  at  the  inquest  over  the 
body  of  the  murdered  person  was  written  out, 
and  the  record  of  it,  containing  the  defendant's 
testimony  with  his  signature,  was  duly  filed 
with  the  clerk  and  produced  by  him  in  court 
and  read  la  evidence  without  objection,  it  was 
evidence  in  the  cause  admissible  for  the  pur- 
pose of  comparing  the  defendant's  signature 
In  it  with  the  disputed  signature  alleged  by  the 
prosecution  to  be  the  defendant's ;  but,  if  the  de- 
fendant had  objected  that  his  signature  had  not 
been  sufficiently  proved,  the  prosecution  would 
have  been  required  to  prove  It.  State  v.  David 
(1805)    131   Mo.  380,   33    S.   W.   28. 

But,  on  the  exsmination  of  one  charged  with 
arson,  an  incriminating  letter  supposed  to  have 
been  written  by  him  was  orally  repeated  In  his 
hearing,  and  at  the  request  of  the  examining 
officials  be  wrote  on  another  paper  the  same 
words ;  and  the  original  letter,  so  repeated,  con- 
tained words  of  peculiar  form,  style,  and  or- 
thography, so  that  the  copy  was  in  these  re- 
spects a  facsimile  of  It ;  and  it  was  held  that 
the  act  of  copying  the  original  letter  could  not 
be  considered  and  treated  as  any  part  of  the 
oral  statement  of  the  defendant  elicited  upon 
the  examination,  and  hence,  the  copy  itself  was 
not  admissible  In  evidence  for  this  reason,  and, . 
not    being    admissible   for    any    other    purpo^[^ 
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could  not  be  used  for  the  mere  purpose  of  com- 
parison with  the  original  letter.  In  accordance 
with  the  rule  (In  Wisconsin  before  the  sut- 
ute)  that  the  jury  may  form  their  opinion  as 
to  the  genuineness  of  a  document  by  a  com- 
parison of  It  with  any  other  documents  already 
in  evidence  before  them  and  shown  to  be  the 
original  production  of  the  person  whose  hand- 
writing is  in  question.  State  v.  Miller  (1879) 
47  Wis.  530.  3  N.  W.  31. 

Writings  which  had  been  offered  in  evidence 
and  made  a  part  of  the  record  on  a  former 
trial,  and  which,  although  not  formally  of- 
fered In  evidence  by  either  party  on  the  sec- 
ond trial,  were  treated  by  both  parties  as  in 
evidence  and  as  competent  evidence  for  the  Jury, 
containing  signatures  which  were  admitted  in 
open  court  to  be  the  genuine  signatures  of  the 
person  whose  signature  was  in  dispute,  were 
held  to  be  proper  subjects  of  comparison  by  ex- 
perts with  the  disputed  signature.  Smith  v. 
Ehnert  (1879)  47  Wis.  479.  3  N.  W.  26. 

h,  M'ritingg  othencUe  in  the  record. 

The  English  common- law  rule  as  developed 
before  the  sUtute  of  1854,  it  has  been  seen, 
limited  the  comparison  to  writings  already  in 
evidence  In  the  case.  But,  following  the  lead 
of  the  Federal  courts,  this  rule  has  been  ex- 
tended in  many  of  the  American  states  in  which 
the  old  rule  has  not  been  changed  by  statute,  so 
as  to  include  writings  or  documents,  which, 
while  not  in  evidence  in  the  case,  are  "in  the 
case"  in  the  sense  of  belonging  to  the  record  or 
flies  of  the  cause.  This  modiflcatlon  of  the 
English  rule  now  exists  In  about  half  of  the 
nonstatutory  Jurisdictions  which  do  not  extend 
the  rule  generally  to  any  writings  proved  to  be 
genuine;  namely:  In  the  Federal  courts,  in 
Delaware,  Illinois,  Indiana  (In  the  case  of  Jury 
comparison),  Michigan,  North  Carolina,  and 
West  Virginia. 

As  for  what  Is,  for  the  purpose  of  comparison, 
a  writing  in  the  case,  or  in  the  record,  under 
this  rule,  the  affidavit  previously  filed  in  the 
probate  court  by  a  claimant  in  support  of  his 
claim  upon  a  promissory  note  against  the  es- 
tate of  a  deceased  person  is,  in  an  action  against 
the  administrator  on  the  note,  a  paper  in  the 
cause,  so  as  to  be  admissible  at  the  instance  of 
the  defendant  in  the  proceedings  upon  appeal, 
for  comparison  with  the  note  by  experts  and  the 
Jury,  in  order  to  prove  Us  forgery  by  the  plain- 
tiff. Elsenrath  y.  Kallmeyer  (1895)  61  Mo. 
App.  430. 

But  It  is  error  on  the  trial  of  an  indictment 
for  forgery  to  introduce  the  records  of  a  pro- 
bate court  for  the  express  purpose  of  putting  a 
will  In  evidence,  in  order  that  the  signature  up- 
on it  may  be  compared  with  the  disputed  signa- 
ture. People  V.  Parker  (1887)  67  Mich.  222, 
34  N.  W.  720. 

The  bail  bond,  however,  of  the  prisoner,  and 
his  affidavit  for  a  continuance  In  the  case,  were 
proper  for  comparison ;  they  were  part  of  the 
files  in  the  cause,  and,  as  such,  belonged  to  the 
case  to  be  used  for  any  material  and  relevant 
purpose  in  it.     Ibid. 

So  in  North  Carolina  a  bail  bond  constituting 
part  of  the  record  was  proper  for  comparison, 
because  the  presumption  was  that  the  signature 
upon  it  was  genuine.  State  v.  Noe  (1896)  110 
N.  C.  849,  25  S.  B.  812. 

And  the  answer  of  the  defendant  was  ad- 
missible against  him  for  comparison  with  the 
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disputed  writing,  for  the  reason  that  be  was  es- 
topped to  deny  his  signature  to  the  answer  and 
his  affidavit  in  its  support.  (Aa  to  the  effect  of 
estoppel,  see  infra,  V"II.  d.)  Lachance  t.  Loeb- 
lein  (1884)  15  Mo.  App.  460. 

But  pleadings  cannot,  under  the  nonstatatory 
rule,  be  hi  Produced  In  evidence  by  the  party  who 
made  them  for  comparison  of  the  signatures  vp- 
on  them.  Springer  v.  Hall  (1884)  88  Mo.  693. 
53  Am.  Rep.  598;  Doud  ▼.  Beid  (1883)  53  Mo. 
App.  553;  Travers  v.  Snyder  (1890)  38  111. 
App.  379. 

Under  the  Iowa  statute,  howerer,  the  signa- 
ture upon  an  answer  was  held  to  be  admissible 
for  this  purpose  in  favor  of  the  defendant,  over 
the  objection  that  the  evidence  shoald  be  ex- 
cluded upon  the  principle  on  which,  if  the  plain- 
tiff should  prove  admissions  of  the  defendant, 
the  defendant  might  not  disprove  them  by  in- 
troducing counterstatements  of  his  own  made 
at  another  time.  Singer  Mfg.  Co.  t.  McFar- 
land  (1880)  53  Iowa,  540,  5  N.  W.  739. 

VI.  Compariaon  itith  writings  made  in  court. 

Between  the  case  of  comparison  with  writhigf 
which  are  already  in  evidence,  or  on  the  record 
(see  snpra,  V.),  and  the  case  of  comparison  with 
writings  which  are  extraneous  and  Irrelevant  to 
the  issue,  and  produced  at  the  trial  merely  for 
the  purpose  of  comparison  (see  infra,  YII.), 
there  is  comparison  with  another  claas  of  speci- 
men writings,  which  have  some  of  the  advan- 
tages and  some  of  the  vices,  as  a  claas  of  evi- 
dence, of  both  the  others. 

Such  specimens  are  writings  made  In  court, 
in  the  view  of  the  court  or  Jury,  by  witnesses^ 
and  expressly  for  the  purpose  of  comparisoo. 
The  principal  advantage  of  this  kind  of  standard 
writing  is  that,  since  there  Is  no  question  of  gen- 
uineness, the  most  usual  objection  to  compar- 
ison, that  the  jury  are  embarraaed  by  collateral 
Issues  as  to  the  genuineness  of  the  offered 
sUndard,  Is  avoided;  but  its  disadrantage  Is 
that  the  witness,  if  be  wishes  to  prove 
that  the  disputed  writing  is  In  his  hand. 
whether  it  Is  or  not,  and  If  he  wishes  to 
prove  that  It  Is  not  in  his  hand,  whether  It 
Is  or  not,  will  be  tempted  to  disguise  fcta  nat- 
ural hand, — in  the  first  case  in  order  to  make 
the  specimen  as  like  as  possible,  and  In  the  sec- 
ond case  to  make  it  unlike,  the  disputed  writing. 
The  most  usual  case,  of  course,  Is  that  where  the 
witness  swears  that  the  disputed  writing  Is  sot 
his  own,  as  in  the  case  of  both  the  accused  snd 
the  prosecuting  witness  In  a  trial  for  forgery: 
but  the  converse  case,  where  the  witness  swears 
that  the  writhig  Is  his  and  the  other  party  de» 
nies  it,  is  not  uncommon,  the  great  case  of  Doe 
tMt  dem.  Mudd  v.  Suckermore  being  of  this  kind. 
(See  supra,  II.  a,  1.) 

This  kind  of  evidence  might  be  elicited  in 
three  ways:  Upon  direct  examination;  upon 
cross.-examiuation ;  and  by  the  court  (also,  iu 
effect,  in  cross-examination).  As  for  writings 
made  in  court  voluntarily,  and  upon  the  direct 
examination,  the  courts  rre  unanimous  In  ex- 
cluding it;  when  made  upon  cross-examination 
such  specimens  are  generally  competent  evidence. 

Osbourne  v.  Hosier  (1716)  6  Mod.  167,  Is  the 
first  decision  involving  comparison  of  this  kind. 
The  signature  of  one  witness  to  the  bond  sued 
upon  having  been  proved,  the  defendant  pro- 
duced a  person  of  the  same  name  as  that  of  the 
other  witness,  and  he  swore  that  the  hand  was 
very  like  his,  but  denied  that  it  was  genuine: 
and  "Holt,  Ch.  J.,  ordered  them  both  t»  vrlif 
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their  names,  and  thereupon  left  It  to  the  jury, 
who  found  for  the  plaintiff." 

And  on  a  trial  for  forgery  when  the  Jury  had 
turned  round  to  deliberate,  Bayley,  J.,  called  the 
person  whose  name  was  alleged  to  be  forged  In- 
to the  box  and  desired  him  to  write  his  name  on 
a  sheet  of  paper,  which  was  done,  and  the  Judge 
then  handed  It  to  the  Jury  together  with  the 
imputed  forgery.  Williams*  Case  (1820)  Lew- 
In  C.  C.  123. 

The  usual  reason  for  excluding  specimen  writ- 
ings made  in  court  at  the  instance  of  the  party 
calling  the  witness  Is  that  this  would  open  a 
door  to  fraud.  In  two  cases,  however,  United 
States  y.  Jones  (1882)  20  Blatchf.  235,  10  Fed. 
469.  and  State  y.  Koontz  (1888)  31  W.  Va.  129. 
^  8.  B.  328,  the  ground  of  decision  is  that  such 
papers  are  incompetent  under  the  rule  exclud- 
ing irrelevant  writings. 

This  is  contrary  to  the  rule  in  England, 
-where,  when  a  witness  at  nisi  prius  had  denied 
his  signature  to  a  document,  and  wrote  his  name 
in  open  court,  such  writing  might  be  treated  as 
«yldence  in  the  cause.  Doe  ex  dem.  Devlne  v. 
Wilson  (1865)  10  Moore  P.  C.  C.  502. 

In  order  to  disprove  a  release  of  dower,  a  wid- 
ow, in  the  presence  of  the  Jury,  wrote  her  name 
several  times  upon  a  slip  of  paper,  and  of- 
fered it  in  evidence.  It  was  held  that  the  sig- 
natures were  not  competent ;  the  rule  being  that 
a  signature  made  for  the  occasion  post  litem 
motam,  and  for  use  at  the  trial,  ought  not  to 
be  taken  as  a  standard  of  genuineness,  and  the 
Jury  should  not  be  troubled  with  the  additional 
issue  whether  the  signature  so  offered  is  written 
in  a  constrained  or  forced  manner  or  not.  The 
cases  to  the  effect  that  a  witness  may  be  called 
upon  in  cross-examination  to  write  in  open 
court,  in  order  that  the  Jury  may  compare  such 
writing  with  the  controverted  signature,  are  on 
the  ground  that  this  is  merely  as  a  part  of  the 
cross-examination,  and  for  the  purpose  of  con- 
tradicting the  witness.  King  v.  Donahue 
(1872)  110  Mass.  155,  14  Am.  Rep.  589.  Fol- 
lowed in  Com.  v.  Allen  (1879)  128  Mass.  46.  35 
Am.  Rep.  356;  People  v.  De  Kroyft  (1888)  49 
Hun,  71,  1  N.  Y.  Supp.  692. 

It  is  noticeable  in  these  three  cases  that  this 
conclusion  Is  arrived  at,  even  under  the  liberal 
rule  allowing,  in  Massachusetts  and  New  York 
(under  the  statute),  comparison  with  any  writ- 
ing proved  to  be  genuine. 

So  in  a  prosecution  for  forgery  it  was  error 
to  allow  a  witness  who  confessed  having  written 
the  forged  instrument  at  the  request  and  under 
the  direction  of  the  defendant  to  write  in  the 
presence  of  the  court  and  Jury  so  that  the  Jury 
might  Institute  a  comparison  between  the  instru- 
ments. It  would  open  too  wide  a  door  for 
fraud  if  a  witness  were  allowed  to  corroborate 
bis  own  testimony  by  a  preparation  of  speci- 
mens of  his  writings  for  the  purpose  of  com- 
parison.    Williams  V.  State  (1878)  61  Ala.  33. 

And  in  a  trial  of  a  Cherokee  Indian  for  mur- 
der, where  the  prosecution  Introduced  in  evi- 
dence a  letter  in  the  Cherokee  alphabet  proved 
to  be  in  the  defendant's  handwriting,  against  the 
defendant's  denial,  and  the  defendant  introduced 
in  evidence,  without  objection,  a  letter  not  rele- 
vant in  itself,  which  was  identified  as  his  hand- 
writing, and  called  an  expert  in  Cherokee  band- 
writing,  who  testified  upon  comparison  of  the 
two  writings  that  they  were  written  by  differ- 
ent persons,  and  defendant  then  offered  a  paper 
which  he  testified  he  had  written  at  the  table 
In  court  that  day  to  compare  with  the  two  writ- 
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Ings  introduced  before.  It  was  held,  for  the  same 
reasons  as  in  the  preceding  case,  that  the  ex- 
clusion of  this  third  paper  was  proper.  Hick- 
ory V.  United  States  (1894)  151  U.  S.  303,  38 
L.  ed.  170.  14  Sup.  Ct.  Rep.  334. 

Where  the  defense  on  a  trial  for  forgery  was 
that  the  note  In  question  was  genuine,  it  was 
error  to  permit  the  complainant  to  write  his 
name  in  court  upon  a  piece  of  paper,  after  the 
note  in  question  had  been  shown  to  him,  and  to 
allow  this  paper  to  be  shown  to  the  Jury  for 
comparison  with  the  signature  of  the  disputed 
instrument.  The  test  to  be  applied  in  such  a 
case  is.  Had  the  witness  a  motive  for  disguising 
his  handwriting?  and,  if  so,  the  testimony 
should  be  excluded,  or  a  party  inould  be  per- 
mitted to  manufacture  testimony  for  himself. 
Here  it  was  to  the  interest  of  the  prosecuting 
witness  to  write  his  signature  differently  from 
the  copy  before  him,  and  it  is  not  the  Intention 
of  the  law  so  to  present  temptations  to  human 
infirmity.  The  fact,  also,  that  the  witness  was 
able  to  write  only  his  own  name,  and  was  conse- 
quently unable  to  change  the  form  of  his  signa- 
ture, does  not  affect  the  rule,  unless  it  were 
shown  that  he  could  not  write  his  name  with 
the  change  of  a  single  letter.  McGlasson  v. 
State  (1897)  37  Tex.  Crim.  Rep.  620,  40  S.  W. 
503. 

And  there  is  no  distinction  where  the  person 
writhig  before  the  Jury  has  not  the  disputed 
writing  before  him.  Whittle  v.  State  (1902; 
Tex.  Crim.  App.)  60  S.  W.  771. 

Yet  it  was  proper  to  allow  witnesses,  who  had 
testified  to  the  genuineness  of  a  writing  charged 
to  have  been  forged  by  the  prisoner,  to  write  an 
inllial  of  the  name  of  the  prosecuting  witness 
as  they  thought  he  wrote  it,  and  to  allow  the 
Jury  to  compare  it  with  the  forgery.  Here  the 
Jury  were  not  asked  to  compare  different  sig-' 
natures  of  the  prosecuting  witness  with  his 
name  on  the  paper  in  question ;  it  was  the  same 
thing  as  permitting  witnesses  to  make  a  dia- 
gram of  a  place  in  the  presence  of  the  Jury  In 
order  to  give  them  a  better  understanding  of 
the  testimony.  State  v.  Henderson  (1886)  29 
W.  Va.  147,  1  S.  E.  225. 

And  where  a  witness  was  permitted,  over  ob- 
jection, to  write  his  signature  in  the  presence 
of  the  Jury  for  comparison  by  them  with  the  dis- 
puted signature  purporting  to  be  his,  there  was 
no  reversible  error  when  the  objecting  party 
also,  on  cross-examination,  asked  the  same  wit- 
ness to  write  his  name,  and  introduced  the  sig- 
nature in  evidence.  Having  adopted  the  same 
method  to  test  the  genuineness  of  the  witness's 
signature,  the  objecting  party  cannot  be  heard 
to  complain  of  the  Introduction  of  such  evidence. 
Allen  V.  Gardner  (1891)  47  Kan.  337,  27  Pac. 
982. 

It  was,  however,  not  competent  for  the  plain- 
tiff in  an  action  for  personal  injuries  to  write 
his  name  before  the  Jury  for  the  express  pur- 
pose of  beving  them  compare  It  with  his  signa- 
ture to  a  release  signed  by  him  about  the  time 
of  the  accident,  in  order  to  show  by  contrast  his 
nervous  coudltlon  at  the  time.  There  was  no 
rule  sanctioning  a  comparison  of  handwriting 
for  such  a  purpose ;  and  the  Jury  might  have 
been  led  to  doubt  the  genuineness  of  the  signa- 
ture to  the  release,  which  was  not  In  issue.  Oul- 
zoni  V.  Tyler  (1S83)  64  Cal.  334,  30  Pac.  081. 

A  writljiif  made  by  a  witness  at  the  request  of 

the  opposing  counsel  Is  treated  as  a  regular  part 

of  the  cross  examination,  being  Intenjled  to  con-^ 

tradlct  the  witness ;  and  t^] 
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different.  Such  a  writing  wai  admissible,  for 
Jury  comparison,  in  Cobbett  t.  Kllminster 
(1865)  4  Fost.  ft  F.  490. 

In  an  action  of  trover  In  which  the  defendant 
alleged  that  the  title  was  in  a  third  person,  and 
the  plaintiff  offered  in  evidence  a  writing  pur- 
porting to  be  signed  by  the  third  person,  and 
showing  that  the  title  was  to  remain  in  the 
plaintiff,  it  was  proper,  on  the  cros8-«xamlnation 
of  the  third  person,  when  called  by  the  defend- 
ant, to  require  him  to  write  his  name  upon  a 
piece  of  paper  for  comparison  by  the  Jury  with 
the  signature  to  the  writing  sought  to  be 
proved;  but  it  might  not  have  been  competent 
for  the  defendant  to  exhibit  signatures  of  the 
witness  made  at  the  time  for  comparison,  be- 
cause, If  the  witness  was  an  expert  writer,  he 
might  mislead  the  Jury  for  the  benefit  of  the 
party  calling  him ;  but  when  the  plaintiff  chose 
to  make  the  experiment  it  was  not  for  the  de- 
fendant to  object.  Chandler  v.  Le  Barron  (1858) 
46  Me.  684. 

And  on  a  trial  for  forgery,  the  defense  being 
that  another  person  wrote  the  signature  in  ques- 
tion, it  was  proper,  upon  the  cross-examination 
of  that  person,  who  was  a  witness  for  the  de- 
fense, to  allow  her  to  write  the  name  of  the 
person  whose  signature  was  forged,  and  to  ad- 
mit it  in  evidence  for  the  purpose  of  testing  the 
signatures  l^  comparison ;  and  It  was  held  that 
this  course  was  admissible  under  the  common- 
law  rule  without  the  assistance  of  the  New 
York  statute  of  1880,  permitting  comparison 
with  any  writing  proved  to  be  genuine.  Peo- 
ple y.  De  Kroyft  (1888)  49  Hun,  71,  1  N.  T. 
Supp.  692.  To  the  same  ganerai  effect  are  Roe 
y.  Roe  (1876)  8  Jones  ft  S.  1 ;  Bronner  v.  Loom- 
is  (1878)  14  Hun,  341 ;  Huff  v.  Nlms  (1881)  11 
Neb.  363,  9  N.  W.  548 :  and  Bradford  v.  People 
(1896)  22  Colo.  157,  48  Pac.  1013.  Hutchins's 
Case  (1819)  4  N.  Y.  City  HaU  Rec.  119,  and 
Gilbert  v.  Simpson  (1875)  6  Daly,  29,  are  thus 
overruled. 

It  seems  that  the  trial  court  has  power  to  di- 
rect a  witness,  upon  cross-examination,  to  write 
or  print  his  name  upon  paper  in  order  to  afford 
to  the  Jury  an  opportunity  to  compare  it  with 
the  signature  supposed  to  be  his;  but  the  exer- 
cise of  this  power  is  in  the  discretion  of  the 
court.  Smith  y.  King  (1893)  62  Conn.  516,  26 
Atl.  1059. 

In  an  action  on  a  note  the  defense  was  forgery 
by  the  plaintiff's  agent,  in  whose  handwriting 
the  body  of  the  note  was  admitted  by  the  plain- 
tiff to  be,  and  a  copy  of  the  whole,  made  by  the 
agent  in  court  at  the  request  of  the  defendant 
upon  cross-examination,  was  held  not  to  be  ad- 
missible mereJy  for  the  purpose  9t  showing  that 
the  witness  disguised  his  hand  and  did  not 
write  an  honest  copy,  since  its  use  would  have 
no  direct  tendency  to  show  whether  the  wit- 
ness wrote  the  signature  or  not ;  but  it  was 
held  that,  if  It  had  been  offered  for  the  purpose 
of  comparison  with  the  signature  which  the  de- 
fendant alleged  the  witness  wrote,  it  would  have 
been  admissible.  Brldgman  v.  Corey  (1889)  62 
Vt  1,  20  Atl.  273. 

There  are  a  few  cases,  however,  to  the  con- 
trary effect  on  the  general  question. 

On  the  cross-eiami nation  of  a  defendant  In 
an  action  on  a  promissory  note  the  execution  of 
which  Is  denied,  it  is  proper  to  exclude  the 
questions  whether  he  had  signed  certain  papers 
not  in  the  case,  whether  he  would  not  produce 
signatures  made  before  the  note  In  suit,  and 
whether  he  would  not  write  his  name  in  court ; 
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the  object  of  the  questions  being  to  bring  into 
the  case  extrinsic  signatures  for  the  purpose  of 
comparison  by  the  Jury.  First  Nat.  Bank  v. 
Robert  (1879)  41  Mich.  709,  3  N.  W.  199. 

So  on  a  criminal  trial,  where  a  witness  for  the 
prosecution  was,  on  cross-examination,  shown  a 
letter,  the  authorship  of  which  be  denied, 
purporting  to  have  been  signed  by  him  snd 
threatening  the  defendant,  and  then  wrote  his 
signature  at  the  request  of  the  defendaota 
counsel,  it  was  proper  to  axclude  the  letter  sad 
the  signature  offered  for  the  purpose  of  allow- 
ing the  Jury  to  compare  the  two  signatures  and 
determine  for  themselves  the  genuineness  of  the 
signature  to  the  letter.  Grifilii  v.  State  (1890) 
90  Ala.  596,  8  So.  670. 

In  an  action  on  a  promissory  note  it  was  not 
error  (even  under  the  Wisconsin  statute)  to  re- 
fuse to  compel  a  witness  twenty-one  years  oid 
to  rewrite,  in  the  presence  of  the  Jury,  the  hi- 
dorsements  which  she  testified  she  had  written 
upon  the  note  in  question  at  the  ages  of  ten  and 
thirteen  years,  for  the  purpose  of  being  used  in 
evidence  by  the  Jury  for  comparison, — especially 
as  she  testified  that  her  handwriting  had  very 
much  changed  and  improved  since  she  made  the 
indorsement  on  the  note.  Williams  ▼.  Elcbea 
(1890)  77  Wis.  669,  46  N.  W.  817. 

YIL  Comparison  toith  estraneous  writing$. 

a.  Wriiinga  proved  to  he  genuine. 

It  has  been  seen  that  many  of  the  Amerlesa 
states  without  the  aid  of  legislative  enactment 
and  following  the  lead  of  Massachusetts  and 
Connecticut,  have  established  a  liberal  commoo- 
law  rule  allowing  comparison  with  writings 
which  are  irrelevant  to  any  Issue  In  the  cause 
and  have  no  relation  to  the  flies ;  the  test  of 
their  admissibility  as  standards  of  comparison 
being  merely  proof,  to  the  satisfaction  of  the 
court,  of  their  genuineness. 

These  states  are  :  Connecticut,  Kansas,  Maine, 
Massachusetts,  Mississippi,  New  Hampshire, 
Ohio,  Oklahoma,  South  Carolina,  Vermont,  Vir- 
ginia, and  Washington.  (Some  of  the  states 
limit  the  comparison  to  writings  "admitted*'  or 
"proved"  to  be  genuine;  but  this  provision 
amounts  to  the  same  thing  as  "proved.") 

The  states  which  have  adopted  the  same  rule 
by  statute,  besides  England,  the  C^anadian  Do- 
minion (in  criminal  cases),  and  the  Province  of 
Ontario,  are:  Arizona,  (>illfornia,  Colorado, 
Florida,  Georgia  (only  in  the  case  of  Jury  com- 
parison), Iowa,  Kentucky,  Louisiana  (only  hi 
the  case  of  expert  comparison),  Maryland,  Mis- 
souri, Mouteua,  Nebraska,  New  Jersey,  New 
York,  Pennsylvania,  Rhode  Island,  Tennessee,  . 
Texas  (In  criminal  cases),  and  Wisconsin.  Of 
these  the  acts  of  Canada,  Ontario,  Arizona,  Col- 
orado, Florida,  Maryland,  Missouri,  New  Jer- 
sey, New  York,  and  Rhode  Island  are  substtn- 
tlal,  and  generally  literal,  reproductions  of  the 
English  common-law  procedure  act  of  1854  (17 
&  18  Vict.  chap.  125,  f  27). 

b.  WHtinge  admitted  to  be  genuine. 

Inasmuch  as  the  admission  of  genuineness  la 
one  method  of  establishing  that  fact,  it  will  be 
seen  that  writings  admitted  to  be  genuine  by  the 
party  against  whom  they  are  offered  are  com- 
petent as  standards  of  comparison  In  the  Juris- 
dictions mentioned  immediately  before  (in  Vll. 
a),  as  requiring  proof  of  the  genuineness  of  the 
.peclmen  wrUln^.g.,A^^^yil(j,^^[^   (In 
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T.  a>  tbftt  •0HMttaic**-fB  tbe  Federal  caarts  and 
In  Delaware — the  specimen,  even  though  in  evi- 
dence, or  in  the  case,  must  be  conceded  to  be 
genuine,  as  well ;  and  in  West  Vicxlnia  it  must 
not  only  be  part  of  the  record,  but  also  either 
admitted,  or 'such  that  the  party  against  wliom 
it  is  offered  is  estopped  to  deny  Its  genuineness. 
In  a  few  other  states — namely,  Arkansas  (in 
the  case  of  specimens  to  be  compared  by  wit- 
nesses), Indiana  (also  In  the  case  of  specimens 
for  witness  comparison),  Minnesota,  and  Utah — 
the  sole  test  of  competency  of  offered  standards 
is  admission  of  genuineness  by  the  opposing 
party.  In  Oregon  also,  by  statute,  the  speci- 
men must  be  ''admitted  or  treated  al  genuine*' 
by  him. 

In  North  Carolina  the  rule  is  different  from 
that  in  any  other  jurisdiction.  There,  a  writ- 
ing  to  be  admissible  as  a  standard  of  compari- 
son (by  witnesses  only)  must  be  In  the  case,  or 
either  conceded  to  be  genuine,  or  such  that  the 
opposite  party  is  estopped  to  deny  its  genuine- 
ness. 

A  concession  by  counsel  at  the  trial  that  a 
specimen  writing  offered  in  eyldence  was  a  pow- 
er of  attorney  given  by  his  client  to  his  attor- 
ney in  fact,  by  virtue  of  which  he  appeared  and 
presented  his  claim  to  the  court,  amounted  to  a 
declaration  that  it  was  hi  his  hand.  Moore  v. 
United  States  (1875)  91  U.  8.  270,  23  U  e4. 
346. 

And  failure  to  object  to  the  use  by  the  other 
party,  while  examining  witnesses,  of  a  writing 
as  a  standard  of  comparison,  amounts  to  a  prac- 
tical admission  of  its  genuineness,  and  a  later 
objection  to  Its  admission  In  evidence  and  use  by 
the  Jury  comes  too  laLe.  Sanderson  v.  Osgood 
(1880)  52  Vt.  309. 

Mere  evidence  of  admission  by  a  party  that  a 
writing  was  bis  is  not  enough.  Jones  v.  State 
(1877)  60  Ind.  241. 

And  an  admission  of  a  party  in  a  deposition 
before  trial,  that  certain  checks  had  been  signed 
by  him,  will  not  preclude  him  from  denying 
such  signatures  at  the  trial,  where  he  might 
still  raise  the  question  of  their  genuineness,  thus 
bringing  on  a  collateral  issue.  McCombs  v. 
Fosf^r  (1895)  62  Mo.  App.  303. 

And,  going  further,  In  Indiana  specimens  can- 
not, over  objection,  be  proved  to  be  genuine  by 
the  party  objecting  or  any  other  person ;  hence, 
it  was  proper  to  refuse  to  compel  a  defendant 
under  oath  to  answer  as  to  the  genuineness  of 
specimens  to  be  compared  with  a  writing  al- 
leged to  be  his.  Haxzard  v.  Vickery  (1881)  78 
Ind.  64;  Bowen  v.  Jones  (1805)  13  Ind.  App. 
1»3,  41  N.  E.  400. 

But  in  Missouri,  on  the  cross-examination  of 
the  defendant  in  an  action  on  a  note  he  might 
be  compelled  to  answer  whether  signatures,  to 
be  offered  for  comparison  with  the  note,  were  in 
his  hands;  but  the  cross-examining  party  was 
bound  by  his  answer.  McCombs  v.  Foster 
(1895)  62  Mo.  App.  .303. 

And,  obviously,  the  concession  must  be  by  the 
party  against  whom  the  standard  is  offered  in 
evidence;  the  concession  must  avoid  an  Issue. 
Dond  V.  Reld  (1803)  53  Mo.  App.  553. 

c    Writings  whose  penuincnesa  the  other  party 
ia  estopped  to  deny. 

In  four  jurisdictions  an  offered  writing  is  suf- 
ficiently established  as  a  standard  for  compari- 
son if  the  party  against  whose  interest  it  is  of- 
fered is  estopped  to  deny  that  It  is  a  genuine 
62  L.  R.  A. 


writing.  They  are :  The  District  of  Columbia, 
North  Carolina,  Texas  (In  civil  cases),  and 
West  Virginia. 

So  a  plaintiff  suing  executors  was  estopped  to 
deny  the  genuineness  of  the  signature  to  the 
will  under  which  the  defendants  had  qualified. 
Croom  V.  Sugg  (1892)  110  N.  C.  259,  14  8.  B. 
748. 

So,  obviously,  of  papers  Introduced  as  gen- 
uine by  the  person  against  whose  Interest  they 
were  later  offered  as  standards  of  comparison. 
Kennedy  v.  Upshaw  (1885)  64  Tex.  411 ;  Smyth 
V.  Caswell  (1887)  67  Tex.  567,  4  S.  W.  848. 

And  on  a  trial  for  forging  a  certificate  of  rec- 
ord upon  a  deed  of  trust  the  Indorsement  of  the 
defendant  upon  the  accompanying  notes  was  a 
legitimate  standard  of  comparlscm,  since,  the  de- 
fendant being  estopped  to  deny  the  genuineness 
of  his  signature  on  the  notes,  which  he  had 
transferred,  no  collateral  issue  could  be  raised 
upon  them.  State  ▼.  Tompkins  (1880)  71  Mo. 
613. 

VIII.  Oompariaon  by  tlie  jury  and  Jty  the  court. 

Comparison  by  the  jury  is  allowed,  it  has 
been  seen,  in  every  jurisdiction  except  North 
Carolina  and  Louisiana ;  the  exclusion  of  this 
kind  of  proof  in  North  (^rollna  being  in  accord- 
ance with  a  supposed  common-law  rule  refusing 
the  jury  permission  to  see  written  documents  in 
(he  case;  and  in  Louisiana,  owing  to  a  statute 
limiting  comparison  to  experts  appointed  by  the 
court,  according  to  the  civil-law  rule. 

While  juries  may  exercise  their  own  Judg- 
ment concerning  the  genuineness  of  a  signature 
by  comparing  it  wltli  others  of  the  same  per- 
son, they  must  also  always  receive  and  weigh 
all  evidence  of  the  witnesses.  Joseph  v.  First 
Nat.  Bank  (1876)  17  Kan.  256. 

And  a  charge  to  the  jury  that  they  were  ex- 
pected to  apply  their  own  judgments  to  ascer- 
tain the  .evidentiary  effect  of  a  comparison  of 
the  signatures,  and  not  rely  entirely  upon  the 
testimony  of  experts  from  It,  was  proper.  Peo- 
ple V.  Gale  (1883)  50  Mich.  237,  15  N.  W.  99. 

But  an  instruction  to  the  jury  that  they 
might  compare  the  disputed  handwriting  with 
nny  of  the  writings  proved  to  be  signed  by  the 
person  whose  signature  was  in  dispute,  and 
might  determine  for  themselves,  from  compari- 
son, whether  the  signature  in  dispute  was  sim- 
ilar to  the  signature  upon  other  writings  proved 
to  be  genuine,  and  might  Judge  for  themselves 
whether  the  signature  in  question  was  genuine 
or  not,  although  an  expert  had  testified  that  the 
signature  in  question  was  not  exactly  like  the 
signatures  upon  such  other  papers,  was  errone- 
ous, since  the  Jury  might  have  thought  them- 
selves authorized  to  pronounce  the  disputed  sig- 
nature genuine  if  from  a  comparison  of  It  with 
other  proved  signatures  they  thought  it  similar 
to  them ;  and  since  such  an  Instruction  seemed 
to  authorize  the  Jury  to  disregard  all  the  expert 
evidence  if  they,  not  being  experts,  thought 
from  their  own  comparisons  that  the  signature 
to  the  note  In  question  was  similar  to  the  gen- 
uine ones,  though  all  the  experts  thought  it  not 
genuine  and  gave  their  reasons  for  so  thinking. 
Coleman  v.  Adair  (1898)  75  Miss.  660,  23  So. 
369. 

So  upon  an  assignment  of  error  that  the 
Judge,  trying  a  case  without  a  Jury,  in  arriving 
at  his  conclusions  upon  the  facts,  involving  a 
question  of  the  genuineness  of  an  Instrument, 
disregarded  the  testimony  of  the  plalrftiff>.wlt>^  I  >^ 
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nesses,  and  relied  solely  upon  his  own  personal 
Judgment  from  comparison  as  an  expert  upon 
handwriting,  it  was  held  that  the  presumption 
was  that  the  Judge  duly  considered  and  weighed 
all  the  evidence ;  and  when  a  case  Is  tried  before 
a 'Judge,  and  the  execution  of  a  writing  Is  put 
in  issue,  it  is  the  province  of  the  Judge  to  exam- 
ine and  compare  all  the  papers  in  evidence  bear- 
ing upon  the  issue,  and  from  such  comparison 
draw  his  conclusions  as  to  whether  the  writing 
Is  genuine.  The  Judge  is  not  precluded  from 
making,  himself,  a  comparison  of  the  handwrit- 
ing because  experts  have  testified  In  the  case ; 
he  is  not  compelled  to  adopt  their  opinions,  aN 
though  they  should  be  respectfully  considered. 
Hinington  V.  Mllllngton  (1804;  Tex.  Civ.  App.) 
25  S.  W.  320. 

In  an  action  on  a  note,  where  letters  written 
by  the  alleged  maker  were  Introduced  to  prove 
an  admission  that  the  note  was  unpaid,  and  also 
to  show  by  comparison  that  the  signature  of  the 
note  was  in  the  same  hand,  the  plaintiff  was  en- 
titled to  an  instruction  that  the  letters  might 
be  considered  by  the  Jury  with  a  view  to  a  com* 
parison  of  the  handwritings,  since  the  Jury 
might  have  concluded  that  the  letters  were  to 
be  considered  merely  with  reference  to  the  al- 
leged admission  In  them.  Saunders  ▼.  Howard 
(1879)  51  Iowa,  517,  1  N.  W.  708. 

When  writings  have  been  used  by  a  party  In 
the  examination  of  his  witnesses  without  ob- 
jection, they  may  be  put  In  evidence  for  use  and 
comparison  by  the  Jury  in  spite  of  the  objection 
of  the  other  party.  Sanderson  v.  Osgood  (1880) 
52  Vt.  309. 

And  where  a  witness  swore  that  he  thought 
the  Indorsement  of  the  defendant  on  the  note 
sued  upon  was  not  genuine,  and  on  cross-exam- 
ination was  asked  whether  two  signatures  on  a 
paper  shown  him  were  the  defendant's  and  de- 
nied it ;  whereupon  the  plaintiff  proved  that  the 
signatures  were  written  by  the  defendant  when 
the  indorsement  on  the  note  was  first  disputed 
by  him, — after  admitting  this  evidence' for  the 
purpose  of  Impeaching  the  witness  for  the  de- 
fense, it  was  error  not  to  allow  the  paper  to  go 
to  the  Jury  to  sustain  the  plaintiff's  case  by  com- 
parison with  the  disputed  Indorsement.  Royal 
Canadian  Bank  v.  Brown  (1867)  27  U.  C.  Q. 
B.  41. 

On  a  prosecution  for  criminal  libel  In  which 
the  defense  was  that  the  libelous  letters  had 
been  written  by  .a  third  person,  a  large  number 
of  samples  of  whose  writing  had  been  submitted 
to  an  expert  called  by  the  prosecution  and  de- 
clared by  him  to  bear  no  resemblance  to  the 
writings  in  question,  it  was  error  in  the  court 
to  strike  out  all  the  samples  of  such  third  per- 
son's handwriting  which  had  been  admitted  in 
evidence  for  the  purpose  of  comparison,  so  that 
the  Jury  were  unable  to  compare  the  admitted 
writings  with  the  disputed  writings,  on  the 
ground  that  there  had  been  no  Independent  evi- 
dence connecting  the  third  person  with  the  li- 
belous letters ;  the  Jury,  especially  where  the 
question  was  one  of  resemblance  or  similarity 
merely,  should  have  been  permitted  to  compare 
the  wrltin^fs  and  form  their  own  conclusion  in 
reference  to  similarity  or  resemblance,  and  by 
personal  Inspection  they  might  have  formed  a 
different  opinion  from  that  of  the  expert;  and 
at  any  rate  an  examination  of  the  letters  by 
comparison  might  have  raised  a  reasonable  doubt 
as  to  whether  the  disputed  wrltln>?s  were  made 
by  the  defendant.  People  v.  Storke  (1900)  128 
Cal.  4S6,  GO  Pac.  1000. 
02  L.  R.  A. 


But  where  a  Jury  had,  by  Inadvertence  or 
otherwise.  Improperly  got  possession  of  an  af- 
fidavit of  the  defendant,  it  was  not  error  for  the 
court  to  refuse  the  request  of  the  Jury  to  per- 
mit them,  while  they  had  the  affidavit,  to  have  a 
letter  alleged  and  denied  to  have' been  written 
by  the  defendant,  so  that  they  could  compare 
the  handwriting  of  the  two ;  since  the  posses- 
sion of  the  affidavit  was  admittedly  improper, 
and  that  impropriety  could  not  have  been  rem- 
edied by  giving  the  Jury  the  other  paper  for  the 
purpose  of  compsrlson.  Phillips  y.  State  (ISUG) 
02  Ark.  119,  34  8.  W.  539. 

It  is  error  to  refuse  to  allow  a  party  to  fur- 
nish the  jury  a  microscope  to  assist  their  ex- 
amination Kannon  v.  Galloway  (1872)  2 
Baxt.  230;  Hatch  v.  Slate  (1879)  6  Tex.  App 
384. 

In  State  v.  Ward  (1867)  89  Vt.  22o,  and  in 
State  V.  Hastings  (1873)  53  N.  H.  452.  Follow- 
ing State  V.  Ward,  it  was  laid  down  that  In  a 
criminal  trial  it  was  the  province  of  the  Jnry. 
after  the  court  had  adjudged  genuine  the  writ- 
ings submitted  to  them  as  standards  of  com- 
parison, before  making  comparison  of  the  dis- 
puted writing  with  them,  to  examln'e  the  testi- 
mony as  to  the  genuineness  of  the  specimen 
writings,  and  decide  whether  it  was  established 
beyond  a  reasonable  doubt ;  and.  if  they  did  not 
so  find,  it  was  their  duty  to  lay  the  writings  out 
of  the  case. 

The  Vermont  case,  however,  was  overruled  in 
Rowell  V.  Fuller  (1887)  59  Vt.  688.  10  Atl.  853. 
deciding  that  the  Jury  should  not  be  perplexed 
with  such  an  issue;  and  the  New  Hampshire 
case  is  overruled  on  this  point  In  Univbbsity  of 
Illinois  v.  Spalding. 

In  New  York,  however,  although  under  the 
statute  of  that  state  the  question  of  genuine- 
ness Is  for  "the  court,"  the  decision  of  the  coart 
admitting  papers  as  standards  of  comparison  Is 
not  binding  upon  the  Jury.  When  the  wrltlnjfs 
and  the  evidence  are  before  them,  the  Jury 
may  then  disagree  with  the  court,  determtae 
that  the  standards  are  not  genuine,  and  refuse 
to  use  them  for  the  purpose  of  comparison.  Peo- 
ple V.  Molineux  (1899)  27  Misc.  79,  58  Supp. 
155.  • 

And  in  People  v.  Molineux  (1901)  168  N.  V. 
264,  62  L.  R.  A.  193,  61  N.  E.  286,  it  Is  settled 
that  It  becomes  the  duty  of  the  Jury,  upon  re- 
ceiving the  standards,  to  examine  the  testimony, 
and  to  decide  for  themselves,  under  proper  legal 
Instructions  from  the  court,  whether  their  gen- 
uineness has  been  established. 

The  declaration  of  State  v.  Ward  (1867)  39 
Vt.  225,  that.  In  a  criminal  trial.  It  Is  also  tbf 
duty  of  the  Jury  to  determine  from  the  amount 
of  skill  possessed  by  the  experts  who  have  testl 
fled  before  them,  what  weight  should  be  given 
to  their  evidence,  and  that  the  prisoner  should 
have  the  benefit  of  any  reasonable  doubt  in 
their  minds  as  to  the  competency  of  the  ex- 
perts,— seems   to   be   uncontroverted. 

According  to  the  English  construction  of  the 
common-law  procedure  act,  chap.  125.  f  27,  the 
jury  may  be  shown  writings  admitted  to  b*" 
genuine  on  the  cross-examination  of  the  person 
whose  signature  is  In  question,  for  the  purpose 
of  comparison  before  the  cross-examination  is 
proceeded  with.  Cresswell  v.  Jackson  (ISSOi  2 
Fost.  &  F.  24. 

And  so  writings  may  be  given  to  the  Jur; 
without  reference  to  any  previous  comparison  hy 
witnesses.  Cobbett  ▼.  Kilminster  (1863)  4  Post. 
&  F.  490.  Digitized  by  LjOOQlt 
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Hence,  when  the  plaintiff  in  au  action  on  a 
bin  of  exchange  offered  no  evidence  except  the 
bill  in  question  and  a  letter,  which  was  pro- 
dnced  so  that  the  Jury  could  compare  the  hand- 
writing of  it  with  the  acceptance  by  the  defend- 
ant, it  was  held  that  there  was  some  evidence 
of  the  acceptance  by  the  defendant,  and  a  re- 
fusal to  nonsuit  was-  proper.  Scard  v.  Jackson 
(1875)   24  Week.  Rep.  159. 

In  King  V.  King  (1870)  30  U.- C.  Q,  B.  26, 
upon  the  same  point,  the  court  was  evenly  di- 
▼Id*-d. 

But  in  New  York,  under  the  same  statutory 
terms,  the  submission  of  a  writing  to  a  Jury  for 
comparison  must  follow  and  be  in  connection 
with  the  testimony  of  expert  witnesses;  and 
the  Jury  cannot  institute  an  arbitrary  compari- 
son, w^ithout  the  aid  of  the  testimony  of  wit- 
nesses. People  V.  Pinckney  (1893)  67  Hun,  428, 
22  N.  Y.  Supp.  118;  Glenn  v.  Roosevelt  (1894) 
62  Fed.  550. 

This  rule  under  the  statute,  excluding  inde- 
pendent comparison  by  the  Jury,  without  pre- 
yions  comparison  by  experts,  is  analogous  to  the 
former  rule  in  Pennsylvania,  which  limited  com- 
parison to  the  Jury,  and  allowed  it  only  in  cor- 
roboration of  previous  testimony  of  (nonexpert) 
witnesses.  The  Pennsylvania  cases  to  this  ef- 
fect— Callan  v.  Gaylord  (1834)  3  Watts,  321; 
Baker  v.  Haines  (1840)  6  Whart.  284,  36  Am. 
I>ec.  224;  Depue  v.  Place  (1848)  7  Pa.  428; 
Leslie  V.  Heald  (1858)  3  Phila.  55 ;  Haycock  v. 
Greup  (1868)  57  Pa.  438;  and  Aumfck  y. 
Mitchell  (1876)  82  Pa.  211 — are  of  importance, 
probably,  only  in  South  Carolina,  under  whose 
rule  comparison  (by  either  witnesses  or  the 
Jury)  is  permitted  only  in  aid  of  doubtful  proof, 
resulting  from  the  testimony  of  nonexperts. 

No  case  has  been  found  laying  down  any  rule 
governing  the  case  of  comparison  by  a  court, 
trying  a  cause  without  a  Jury,  or  by  a  referee. 
different  from  the  rules  as  to  comparison  by  the 
Jury. 

IX.  Comparison  "by  witnesaet. 

Expert  comparison  is  allowed  everywhere  In 
aid  of  the  comparison  of  the  Jury.  Although 
there  is  no  authoritative  decision  to  this  effect 
In  the  Federal  courts,  such  seems  to  be  the  rule 
there ;  but  in  Pennsylvania  the  rule  before  the 
sUtute  of  1895  limited  comparison  to  the  Jury ; 
and  In  Ix>uisiana  and  North  Carolina  compari- 
son by  experts  is  the  only  comparison  allowed. 

In  two  states — Delaware  and  Michigan  (see 
9upra,  III.) — the  comparison  may  be  made  by 
witnesses  who  are  not  experts;  and  In  South 
Carolina  the  witness,  to  be  competent  to  com- 
pare, need  not  be  a  "technical  expert ;"  but  per- 
sons not  at  all  familiar  with  handwriting  are 
not  competent. 

In  the  states  which  have  literally  followed  the 
English  statute  in  their  own  Codes,  "witnesses" 
has  been  always  construed  to  mean  expert  wit- 
nesses. In  accordance  with  the  general  rule  of 
evidence  excludiug  the  opinions  of  witnesses; 
and  in  some  states  the  statute  expressly  limits 
witness  comparison  to  experts. 

Where  an  expert,  without  being  shown  •  a 
standard  of  comparison,  was  permitted  to  state 
that  the  disputed  signature,  which  was  not  pro- 
duced at  the  trial,  and  the  standard  were  "prob- 
ably in  the  same  handwriting,"  he  was  not  qual- 
ified to  express  the  opinion  so  given,  since,  be- 
fore such  an  opinion  Is  called  for,  it  must  flrst 
appear,  as  a  foundation  for  his  testimony,  that 
the  witness  has  formed,  or  is  then  able  to  form, 
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an  opinion  upon  the  matter  In  question.     Koons 
V.  State  (1880)  36  Ohio  St.  195. 

An  expert  witness  who  is  not  qualified  from 
personal  knowledge,  to  give  evidence  as  to  the 
handwriting  in  question,  except  as  he  compares 
the  writing  in  dispute  with  the  one  proved  to 
be  genuine,  should  not  be  permitted  to  testify 
positively  that  certain  writings  were  in  the 
hand  of  an  individual :  and  his  evidence  should 
be  confined  to  a  comparison  of  the  handwriting 
of  the  genuine  paper  with  the  handwriting  of 
that  In  dispute,  and  to  his  opinion  that  they 
were  or  were  not  written  by  the  same  person, 
since  such  proof  was  all  that  was  Justified  by 
the  statute  (chap.  36,  Laws  1880)  ;  and  upon 
such  a  comparison  the  Jury  would  understand 
that  his  evidence  was  confined  to  comparison, 
and  that  his  opinion  was  based  thereon,  which 
would  naturally  give  It  less  weight  than  his 
positive  testimony,  when  the  fact  that  he  had 
no  knowledge  of  the  handwriting  except  by  such 
comparison  might  be  easily  forgotten  by  the 
Jury.  People  v.  Severance  (1893)  67.  Hun,  182, 
22  N.  Y.  Supp.  91. 

But  in  Tubbs  v.  United  States  (1900)  44  C. 
C.  A.  357.  105  Fed.  59,  it  was  held  that  it  was 
not  error  to  allow  expert  witnesses  to  hand- 
writing to  state  unqualifiedly  that  certain  let- 
ters were  in  the  handwriting  of  a  party,  instead 
of  limiting  them  to  the  statement  that,  "in  their 
opinion,"  they  were  so. 

There  Is  no  distinction  as  to  competence  to 
be  made  between  expert  witnesses  who  have  seen 
•  Ve  person  write  whose  signature  is  in  dispute 
and  those  who  have  not.  Hadcock  v.  O'Rourke 
(1889)  25  N.  Y.  S.  R.  55,  6  N.  Y.  Supp.  549. 
To  the  same  effect  is  Durnell  v.  Sowden  (1887) 
5  Utah,  216,  14  Pac.  334. 

The  rule  in  Miles  v.  Loom  is,  75  N.  Y.  288,  31 
Am.  Rep.  470,  to  the  effect  that  an  opinion  as  to 
handwriting  should  depend,  not  so  much  on 
mathematical  measurements  and  minute  criti- 
cism of  lines  in  regard  to  their  exact  correspond- 
ence In  detail  when  placed  in  Juxtaposition  with 
other  specimens,  as  upon  its  general  character 
and  features,  as  in  the  recognition  of  the  hu- 
man face, — was  followed  In  Re  Albinger  (1899) 
30  Misc.  187,  63  N.  Y.  Supp.  744. 

So  the  testimony  of  an  expert  who  went  into 
an  elaborate  analysis  of  the  characteristics  of 
the  handwriting  In  question,  and  assumed  to 
point  out  minute  distinctions  between  the  forms 
of  the  letters  In  the  genuine  signatures  and  the 
appearance  of  corresponding  letters  In  the  dis- 
puted signature,  should  not  necessarily  have  . 
greater  weight  and  influence  than  the  opinions 
of  other  experts  whose  testimony  was  confined 
chlefiy  to  the  similarity  In  the  general  appear- 
ance of  the  genuine  and  disputed  signatures. 
Re  Gould  (1888)  15  N.  Y.  S.  R.  784. 

In  I^ulslana,  where  the  Jury  are  not  allowed 
to  compare.  It  seems  that  the  report  of  the  ex- 
perts appointed  by  the  court  is  not  conclusive 
upon  the  Jury,  who  are  bound -to  give  It  such  . 
weight  as  they  may  think  It  entitled  to.  Tem- 
ple V.  Smith  (1852)  7  La.  Ann.  562. 

And  as  to  the  number  of  experts  to  be  allowed 
In  a  case,  it  has  been  held,  where  the  trial  court 
limited  to  five  the  number  of  experts  to  be  called 
by  each  side,  that  the  trial  Judge  must  have 
some  control  over  the  despatch  of  business  In  his 
court,  and  some  discretion  respecting  the  num- 
ber of  witnesses  he  will  hear  upon  the  specific 
line  of  inquiry  Incident  to  a  case ;  and  hence  it 
follows,  from  the  essential  nature  of  the  Jurld-  . 
ical  connection  of  inferior  and  appellate  courti^lC 
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that  a  rnling  origlDating  In  the  exercise  of  this 
discretion  will  not  be  reversed  unless  it  has  been 
abused,  and  it  can  be  seen  that  this  abuse  has 
resulted  in  Injury.  Powers  v.  McKenzie  (1S91) 
90  Tenn.  167,  18  S.  W.  559. 

After  testimony  by  comparison  had  been  given 
as  to  a  disputed  signature,'  and,  upon  the  ob- 
jection of  a  party  that  the  standard  for  com- 
parison had  not  been  established  as  such,  the 
court  had  excluded  the  speciman  from  further 
use.  it  was  error  in  the  court  to  refuse  to  ex- 
clude and  strike  out  the  testimony  given 
from  comparison.  Phillips  v.  State  (1879)  6 
Tex.  App.  364.  This  was  followed  in  Hatch  v. 
State   (1879)   6  Tex.  App.  384. 

But  letters  used  without  objection  In  the 
eross-examination  of  experts  and  having  no 
relevancy  to  the  issues,  are  properly  excluded, 
under  the  limited  rule,  when  offered  as  stand- 
ards of  comparison  for  use  by  his  own  experts 
by  the  same  party  who  had  used  them  before. 
Keyser  v.  Pickrell  (1894)  4  App.  D.  C.  198. 

In  an  action  on  a  promissory  note,  it  was  er- 
ror in  the  court  to  refuse  to  permit  an  expert 
called  by  the  plaintiff,  who  testified  that  he  bad 
carefully  examined  the  signatures  on  three  notes 
acknowledged  to  him  by  the  alleged  maker  to 
have  been  signed  by  the  latter,  to  state,  assum- 
ing the  signatures  which  he  had  examined  to  be 
genuine,  whether,  in  the  opinion  of  the  witness, 
the  same  person  wrote  the  signature  on  the  note 
in  suit ;  although  the  same  witness,  being  after- 
wards recalled  by  the  plaintiff,  was  permitted 
to  testify  that  the  signatures  examined  by  him 
and  the  signature  on  the  note  In  suit  were  in  the 
handwriting  of  another  person  than  the  person 
who  acknowledged  them  to  be  his;  since  the 
plaintiff,  by  the  exclusion  of  this  testimony,  was 
compelled  to  abandon  his  first  theory  of  the  case, 
which  was  that  the  note  in  suit  was  signed  by 
the  person  who  acknowledged  the  other  notes, 
and  then  to  prove  that  such  signatures  and  the 
signature  to  the  note  in  suit  were  in  the  hand- 
writing of  the  third  person,  and  then  further  to 
prove  that  such  third  person  had  authority  to 
make  the  signature  on  the  note  in  suit  in  the 
name  of  the  other,  which  imposed  upon  the 
plaintiff  a  more  onerous  duty,  so  that  he  was 
aggrieved  thereby.  Woodman  v.  Dana  (1860) 
52  Me.  9. 

Where  a  signature  is  disavowed,  under  the 
Louisiana  Code,  proof  by  experts  must  be  re- 
sorted to  In  the  first  instance ;  but  the  party  of- 
fering this  kind  of  testimony  is  not  thereby  pre- 
cluded from  producing  any  other  kind  of  legal 
evidence,  either  in  aid  of,  or  to  contradict,  the 
report  of  I  he  experts.  Clark  v.  Cochran  (1814) 
3  Mart.  (La.)  353. 

X.  Comparison   to   show   copying   of   signature 
{the  Rowland  Will  Case), 

There  Is  a  distinct  class  of  cases  involving 
comparison  of  handwriting,  in  which  the  object 
and  result  of  the  comparison  are  precisely  the 
opposite  of  those  usually  sought.  In  the  or- 
dinary case  of  comparison  one  party  seeks  to 
prove,  from  the  dissimilarity  of  a  disputed  writ- 
ing and  a  genuine  one,  upon  comparison  of  the 
two,  that  the  disputed  one  Is  a  forgery ;  the 
other  party  seeking  to  prove  from  its  similarity 
to  that  or  other  standards  that  it  is  genuine. 
But  in  the  other  case  the  party  attempting  to 
prove  forgery  of  a  signature  seeks  to  establish 
the  fact  that  the  disputed  signature  is  so  exact- 
ly like  the  genuine  signature  that  the  likeness 
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cannot  be  the  result  of  a  natural  effort, — that  la, 
that  the  disputed  signature  was  traced  from  the 
other,  by  some  process  such  as  superposition. 

And  the  same  effect,  it  is  to  be  noted.  Is  at- 
tained, without  the  establishment  of  a  g«nulna 
signature,  if  two  signatures,  both  of  which  ar« 
alleged  to  be  forged,  are  so  nearly  identical 
that  both  must  have  been  traced  from  a  third. 

Of  this  kind  Is  the  earliest  reported  case  of 
the  admission  of  expert  comparison  under  th« 
common-law  rule  of  England.  In  the  King's 
bench,  in  1754,  the  issue  was  whether  the  nam« 
of  a  party  aubscrllied  to  two  of  three  exhibits, 
and  their  dates,  were  In  his  handwriting.  Ex- 
pert opticians,  an  engraver,  and  a  writing  mas- 
ter were  examined  and  agreed  in  their  testi- 
mony that  they  had  measured,  in  nine  different 
manners,  the  dates  of  the  three  exhibits,  and 
that  every  one  did  agree  so  exactly  that  two  of 
the  dates  must  have  been  copies  of  the  third.  It 
being  impossible  for  any  person,  either  by  chance 
or  with  design,  to  have  written  the  three  dates 
so  exactly  alike  without  copying  two  of  them 
from  the  third.     Kemp  v.  Mackrlll,  Sayer.  130. 

The  most  famous  case  of  this  nature  is  known 
as  the  Howiand  Will  Case,  the  circumstances  of 
the  attempted  proof  of  forgery  being  very  extra- 
ordinary. The  case  has  not  been  reported  on 
any  point  Involved  in  this  note,  except  in  4  Am. 
Law  Review,  625 ;  but  the  report  of  its  final  dis- 
position is  found  In  Robinson  v.  Mandell,  3  Cliff. 
169,  Fed.  Cas.  No.  11,959.  Attempt  was  made 
to  establish  a  kind  of  irregular  codicil,  or  part 
of  A  will,  showing  a  mutual  testamentary  con- 
tract, alleged  to  invalidate  a  later  will.  Soma 
twenty-n'iue  handwriting  experts  of  a  very  un- 
usual class  were  sworn  during  the  attempt  to 
prove  that  the  Irregular  instrument,  which  was 
in  two  copies,  was  forged ;  on  the  side  of  tha 
claimant  appeared  Professor  Agassis  and  Dr. 
Oliver  Wendell  Holmes,  and  nine  other  experts ; 
on  the  part  of  the  respondents  seventeen  experts. 
Including  three  other  Harvard  professors  and 
several  bank  presidents,  besides  professional  ex- 
perts, swore  that  there  could  be  no  doubt  that 
the  writing  sought  to  be  established,  and  show- 
ing the  contract,  was  forged,  since  the  signainres 
of  the  two  copies  were  so  like  the  signature  upon 
the  accompanying  will,  which  was  admitted  to 
be  genuine,  and  each  other,  that  there  was 
no  possibility  of  all  three  having  been  produced 
without  tracing,  and  hence  that  the  two  copies 
were  forged.  In  his  testimony  as  an  expert  in 
favor  of  the  respondents,  Benjamin  Pierce,  pro- 
fessor of  mathematics  at  Harvard  UnlTersUy, 
swore  that  the  phenomenon  of  two  signatures  of 
Sylvia  Ann  Howiand  being  naturally  produced 
with  such  exact  similarity  as  was  observed  4k- 
tween  the  signature  to  the  will  and  that  of  one 
of  the  copies  could  occur  only  once  In  2.666,(K>0- 
000.000,000.000,000  times, — amounting  to  an 
entire  impossibility. 

To  rebut  this  evidence,  however,  the  complain- 
ant was  permitted  to  produce  certain  carefully 
selected  examples  of  the  signatures  of  several 
well-known  men,  including  John  Quincy  Adams, 
which  showed  what  was  said  to  be.  In  the  opin- 
ions of  the  experts  of  the  complainant,  as  great 
similarity  as  the  signatures  in  question. 

In  three  other  cases  forgery  was  established 
in  the  same  way.  In  Day  v.  Cole  (1887i  65 
Mich.  129,  31  N.  W.  823,  the  supreme  court  de- 
termined that  of  two  Instruments  one  was 
forged,  since  the  two  signatures  were  too  evenly 
alike  to  be  genuine. 

And  the  fact  that  two  signatures  alleged  to  ba 
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forged  are  shown  npon  being  saper Imposed  to  be 
facsimiles  In  every  detail  is  conclusive  evidence 
that  one  Is  Intentionally  simulated,  or  both. 
Hunt  ▼.  Lawless  (1870)  7  Abb.  N.  C.  113. 

That  an  illiterate  man  capable  of  writing  his 
name,  bat  not  of  fllUng  up  the  body  of  a  note, 
«ould  produce  two  signatures  practically  precise- 
ly alike,  without  tracing  and  painstaking  design, 
was  considered  by  the  court  to  be  incredible.  lie 
Koch  (1900)  33  Misc.  153,  68  N.  Y.  Supp.  375. 

XI.  Construction  and  validity  of  the  statutes. 

The  provision  of  all  the  statutes  that  the 
standards  must  be  proved  to  be  genuine  to  the 
satisfaction  of  the  "court"  or  "Judge"  has  been 
held  in  NeW  York  and  Tennessee  not  to  be  con- 
trary to  a  constitutional  provision  for  trial  by 
Jury. 

In  New  York  the  main  question  is  to  some  ex- 
tent evaded,  the  decision  being  upon  the  ground 
that  the  trial  judge  is  only  part  of  the  "court" 
to  whose  satisfaction  the  standard  writing  must 
be  proved  to  be  genuine,  and  has  not  necessarily 
the  llnal  decision  concerning  the  genuineness  of 
the  writing;  since  the  Jury  may  disagree  with 
the  court,  determine  that  the  standards  offered 
are  not  genuine,  and  refuse  to  use  them.  Peo- 
ple V.  Mollneux  C189fl)  27  Misc.  79,  58  N.  Y. 
Supp.  155,  (1901)  168  N.  Y.  264,  62  L.  B.  A. 
193,  61  N.  B.  286. 

In  Tennessee,  however.  It  is  held  that  this 
Is  not  an  invasion  of  the  province  of  the  Jury : 
It  is  a  legislative  adaptation  of  the  settled  rule 
that,  as  a  general  proposition,  It  Is  the  province 
of  the  court  to  say  what  Is  evidence  in  cases, 
and  the  province  of  the  Jury  to  determine  its 
efficacy.  Powers  v.  McKenzIe  (1891)  90  Tenn. 
167,  16  S.  W.  559. 

The  decision  of  Peck  v.  Callaghan  (1884)  95 
N.  Y.  73,  Followed  by  Bruyn  v.  Russell  (1889) 
52  Hun.  17.  4  N.  Y.  Supp.  784,  that  the  New 
York  statute,  chap.  36,  of  1880,  limited  the  com- 
parison to  genuine  writings  of  the  person  whose 
the  disputed  writing  purported  to  be,  was  fol- 
lowed in  Tennessee  (in  BYanklln  v.  Franklin 
fl891]  90  Tenn.  44,  16  S.  W.  557),  and  In  Iowa 
(In  Coppock  V.  Lampkin  [1901]  114  Iowa,  664, 
S7  N.  W.  665),  but  was  contradicted  in  Missouri 
in  St  Louis  Nat.  Bank  v.  Hoffman  (1898)  74 
Mo.  App.  203,  and  was  rendered  ineffective  In 
New  York,  In  1888,  by  the  passage  of  chap.  555 
■of  the  Laws  of  1888,  extending  the  practice  to 
•comparison  with  the  genuine  writings  of  any 
person  claimed  to  have  written  the  disputed  doc- 
ument. 

But  the  statute  does  not  authorize  comparison 
-with  the  signatures  of  a  person  not  charged 
with  being  connected  with  the  forgery  in  auy 
way.  Cook  v.  Strother  (1903;  Mo.  App.)  75  8. 
W.  175. 

The  dictum  In  Peck  v.  Callaghan  (1884)  95 
N.  Y.  73,  to  the  effect  that  disputed  writings  not 
the  subject  of  the  controversy  could  not  be  com- 
pared with  genuine  writings.  Followed  in  Peo- 
ple V.  Kennedy  (1001)  34  Misc.  101,  69  N.  Y. 
Bupp.  470,  was  Overruled  In  People  v.  Mollneux 
(1(^01)  168  N.  Y.  264,  62  L.  B.  A.  193,  61  N.  E. 
280. 

XII.  Weiyht  and  relevancy  of  the  evidence, 

a.  Weight, 

The  earlier  opinion  of  the  opinion  evidence  of 
handwriting  experts  was  not  favorable  to  it.  So 
it  is  said  In  Robson  v.  Rocke  (1824)  2  Addams 
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Eccl.  Rep.  53,  that  such  opinions  as  to  genuine- 
ness, either  from  comparison,  or  from  the  gen- 
eral appearance,  have  been  constantly  held  to  be 
the  lowest  and  weakest  species  of  evidence  that 
can  be  offered. 

So  it  is  held  in  Iowa  that  a  charge  to  the 
Jury  that  expert  evidence  from  comparison  of 
handwriting  is  of  the  lowest  order  of  evidence, 
or  evidence  of  the  most  unsatisfactory  charac- 
ter, is  not  erroneous,  and  the  weight  which  such 
evidence  "Is  entitled  to  bear  in  satisfying  the 
mind  Is  to  be  determined  Just  fts  the  force  of  all 
other  evidence  is  settled."  Whltaker  v.  Park- 
er  (1876;  42  Iowa,  585. 

And  an  instruction  that  the  testimony  of  ex- 
perts from  comparison  of  handwriting  is  far 
from  satisfactory,  and  should  be  received  with 
great  care  and  caution,  is  correct.  State  v.  Van 
Tassel  (1897)  103  Iowa,  6,  72  N.  W.  497. 

But  where  witnesses  were  introduced,  part  of 
whom  testlAed  that,  from  their  knowledge  of  a 
party's  handwriting,  they  believed  the  disputed 
signatures  to  be  his,  and  others  from  a  like 
knowledge  were  of  the  contrary  opinion,  and 
some  of  the  latter  witnesses  were  experts,  and, 
the  genuine  handwriting  of  the  same  person  be- 
ing shown  them,  gave  their  opinions  as  ex- 
perts from  their  knowledge  of  the  defendant's 
handwriting,  a  charge  that  "the  evidence  of  ex- 
perts who  are  not  acquainted  with  the  signature 
or  handwriting  of  the  person  whose  signature  is 
in  dispute  is  the  lowest  and  least  satisfactory 
kind  of  evidence  as  to  the  genuineness  of  hand- 
writing" is  erroneous,  being  inapplicable  to  the 
facts,  and  calculated  to  mislead  the  Jury,  who 
must  almost  necessarily  have  treated  the  testi- 
mony actually  given  as  of  the  lowest  kind.  Mc- 
Gregor V.  Armill  (1855)  2  Iowa,  30. 

In  New  Jersey,  although  all  doubts  of  the 
competency  of  such  evidence  have  been  removed 
by  sUtute.  it  must  still  be  esteemed  proof  of 
low  degree.  Mutual  Ben.  L.  Ins.  Co.  v.  Brown 
(1878)  30  N.  J.  Eq.  193. 

A  charge  that  a  test  by  comparison  of  the 
genuineness  of  a  signature  "is  probably  regarded 
as  usually  of  the  most  satisfactory  character" 
is  no  error ;  it  was  merely  an  expression  as  to 
the  weight  and  character  of  evidence,  which  the 
court  was  at  liberty  to  make,  if  the  question 
was,  in  the  end,  submitted  to  the  Jury.  Rowell 
V.  Fuller  (1887)  59  Vt.  688,  10  Atl.  853. 

But  a  charge  that,  while  the  opinion  of  an 
expert  Is  competent  to  go  to  the  Jury  on  an  issue 
involving  the  genuineness  of  a  written  instru- 
ment, such  evidence  is  intrinsically  weak,  and 
ought  to  be  received  and  weighed  by  the  Jury 
with  great  caution,  Is  erroneous.  The  evidence 
of  experts  is  neither  Intrinsically  weak,  nor  in- 
trinsically strong;  its  value  depends  upon  the 
character,  capacity,  skill,  opportunities  for  ob- 
servation, the  state  of  the  mind  of  the  expert 
himself,  and  on  the  nature  of  the  case,  and  of 
its  weight  and  worth  the  Jury  must  Judge  with- 
out any  Influencing  Instruction,  either  weaken- 
ing or  strengthening,  from  the  court.  Coleman 
V.  Adair  (1808)  75  Miss.  660,  23  So.  369. 

The  Texas  statute  (White's  Code  Crlm.  Proc. 
1900,  art.  794)  provides  that  "proof  by  compari- 
son shall  not  be  sufficient  to  establish  the  hand- 
writing of  a  witness  who  denies  his  signature 
under  oath  ;"  and  this  was  applied  In  a  trial  for 
murder,  in  Jones  v.  State  (1879)  7  Tex.  App. 
457. 

So  on  a  trial  for  murder  the  testimony  of  a 
witness  called  to  prove  by  comparison  that  thei 
defendant  was  the  author  of  an  IncrlminatiiiJlC 
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letter,  to  the  effect  that  there  was  a  similarity 
In  the  formation  of  some  of  the  letters  In  the 
writings  compared;  that  perhaps  the  two  were 
written  In  different  positions;  that  there  was 
more  similarity  In  the  small  letters  than  in  the 
large ;  that  he  could  not  give  an  opinion  as  to 
whether  the  same  person  wrote  both  Instru- 
ments, and  could  only  go  so  far  as  to  say  that 
there  was  quite  a  similarity  in  the  formation  of 
some  of  the  letters  in  some  of  the  words;  and 
that,  if  the  papers  were  casually  handed  to  him, 
he  could  only  sa^  that  there  was  considerable 
similarity, — was  not  sufficient  testimony  upon 
which  to  admit  the  letter.  Crow  v.  State  (1897) 
37  Tex.  Crim.  Kep.  295,  30  S.  W.  574. 

On  a  prosecution  for  the  forgery  of  a  check, 
where  the  only  evidence  to  support  the  indict- 
ment is  the  testimony  of  an  expert  witness  by 
comparison  with  genuine  writings  of  the  de- 
fendant, In  response  to  a  question  whether  the 
"face"  of  the  forged  instrument  and  the  writ- 
ings referred  to  were  in  the  same  handwriting, 
that  in  his  opinion  the  "check"  and  standards  of 
comparison  were  all  written  by  the  same  person, 
is  not  sufllcient  proof  that  the  signature  was 
forged  to  sustain  the  conviction ;  although,  as 
matter  of  strict  law,  it  may  be  said  that  the 
face  of  the  check  includes  the  signature.  Peo- 
ple V.  Mitchell  (1891)  92  Cal.  590,  28  Pac.  597. 
Where  two  witnesses  to  an  agreement  posi- 
tively testified  to  its  execution,  and  four  other 
witnesses  gave  strong  corroborative  testimony 
as  to  its  execution,  but  certain  experts  testified 
that  the  signature  was  not  that  of  the  person 
purpq^-ting  to  execute  it,  and  that  the  agree- 
ment upon  careful  Inspection  and  under  the 
scrutiny  of  the  microscope  showed  that  the  date 
had  been  tampered  with,  a  finding  that  the  In- 
strument was  genuine  was  not  to  be  disturbed, 
since,  If  It  were  not  genuine,  six  of  the  witnesses 
would  be  perjurers  and  three  of  them  forgers. 
Card  V.  Moore  (1902)  08  App.  Dlv.  327,  74  N. 
Y.  feupp.  18. 

The  opinion  of  experts,  based  on  comparison 
alone.  Is  evidence  of  low  degree,  and  has  been 
regarded  by  eminent  Judges  as  much  too  uncer- 
tain, even  when  only  slightly  opposed  to  afford 
a  safe  foundation  for  a  Judicial  decision ;  and, 
when  a  party  swears  that  he  did  not  write  a  let- 
ter In  dispute,  and  his  bearing  in  the  case  has 
been  that  of  an  honest  witness,  and  his  testi- 
mony as  a  whole  seems  to  be  reasonable,  proba- 
ble, and  truthful,  and  he  has  appeared  willing 
to  tell  the  whole  truth,  whether  it  help  or  hurt 
him,  his  evidence  must  outweigh  any  amount  of 
counter  proof  consisting  of  opinion  merely. 
Black  V.  Black  (1S78)  30  N.  J.  Eq.  215. 

So  the  opinions  of  experts,  however  skilful 
they  may  be,  are  weaker  In  degree  of  cer- 
tainty than  the  direct  evidence  of  a  subscribing 
witness,  who  swore  to  the  execution  of  both  sig- 
natures. Brown  v.  Mutual  Ben.  L.  Ins.  Co. 
(1880)   32  N.  J.  Eq.  809. 

The  evidence  as  to  the  genuineness  of  a  sig- 
nature based  upon  the  comparison  of  handwrit- 
ing and  the  opinion  of  experts  is  entitled  to 
proper  consideration  and  weight,  but  it  Is  of  the 
lowest  order  of  evidence  and  of  the  most  unsat- 
isfactory character ;  and  it  cannot  be  claimed 
that  it  ought  to  overthrow  positive  and  direct 
evidence  of  credible  witnesses  who  testify  from 
their  personal  knowledge,  and  is  most  useful  In 
cases  of  confiict  between  witnesses  as  corrobo- 
rating testimony.  Borland  v.  Walrath  (1871) 
33  lowa^  130. 

So  it  was  held,  in  accordance  with  this  dec- 
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laration,  that  where  the  signature  to  a  mort- 
gage was  sustained  as  genuine  by  the  certificate 
of  acknowledgment  and  by  the  comparison  of 
handwritings,  upon  which  were  based  the  opin- 
ions of  experts;  and  opposing  these  was  the 
positive  evidence  of  a  party  whoae  credibility 
was  not  doubted,  corroborated  In  a  degree  by 
other  testimony, — the  preponderance  was  in 
favor  of  the  latter.     Tbld. 

The  testimony  of  one  un impeached  and  cred- 
ible witness  who  swears  that  he  saw  the  dis- 
puted note  signed  cannot  be  outweighed  by  the 
opinions  of  two  witnesses  who  state  that  the 
signature  differs  from,  and  has  no  resemblanre 
to,  the  signature  of  the  same  person  to  certahi 
documents  filed  in  the  suit,  with  which  It  is  com- 
pared. Bell  V,  Norwood  (1834)  7  La,  95.  To 
the  same  effect  upon  this  point  Is  Reese  t.  Reese 
(1879)  90  Pa.  89,  35  Am.  Rep.  034. 

An  instruction  to  the  Jury  that  it  was  for 
them  to  say  how  much  weight  should  be  given  to 
the  testimony  of  experts  by  comparison,  taking 
into  consideration  the  amount  of  skill  possessed 
by  the  witnesses,  was  correct;  and,  in  the  ab- 
sence of  a  request  for  an  instruction  to  the  ef- 
fect that  such  evidence  should  not  in  itself  be  al- 
lowed to  overcome  positive  and  direct  eridence 
of  credible  witnesses,  there  was  no  error.  Pat- 
ton  V.  Lund  (1901)  114  Iowa,  201,  86  N.  W. 
296. 

Where,  in  an  action  against  an  executor  on  a 
promissory  note,  the  plaintiff  produced  one  spec- 
imen of  the  decedent's  handwriting  which  the 
Jury  compared  with  the  note,  but  the  defendant 
failed  to  produce  any  of  the  decedent's  hand- 
writing, it  was  held  that  a  verdict  in  favor  of 
the  plaintiff,  based  upon  inspection  and  com- 
parison, could  not  be  Interfered  with  ;  the  neglect 
of  the  executor  to  produce  specimens  of  band- 
writing  for  comparison  was  almost  an  admis- 
sion that  the  note  was  genuine.  Meyers  v. 
Hunt  (1892)  44  N.  X.  8.  R.  273.  17  N.  Y.  Supp. 
637. 

The  testimony  of  an  expert  that  writings  in 
question  were  not  genuine,  standing  alone,  with- 
out any  interrogation  as  to  his  reasons  for  so 
thinking,  was  of  little.  If  any,  weight,  was  not 
enough  on  which  to  make  a  finding  of  fact,  and 
was  struck  from  the  record.  Re  Koch  (1900) 
33  Misc.  153,  68  N.  Y.  Supp.  375. 

Without  an  ocular  demonstration,  consisting 
of  the  indication  of  similar  characteristics  of 
both  the  disputed  writing  and  the  standards,  the 
opinion  of  an  expert  in  handwriting  Is  of  a  low 
order  of  testimony,  for  the  absence  of  demonstra- 
tion must  be  attributed  either  to  deficiency  In 
the  expert  or  lack  of  merit  in  his  conclusion. 
Re  Gordon  (1S92)  50  N.  J.  Bq.  397,  26  AU.  268. 
In  the  probate  of  a  will  experts  testified,  giv- 
ing their  reasons,  that  the  signature  of  an  at- 
testing witness,  as  well  as  the  body  of  the  will 
and  what  purported  to  be  the  signature  of  the 
decedent,  were  written  in  the  same  hand ;  and  It 
was  held  that  evidence  of  similarity  of  signa- 
tures is  more  satisfactory  than  evidence  of  dis- 
similarity, since  signatures  of  a  person  vary 
materially  owing  to  such  causes  as  nervous  con- 
dition, position,  pens,  and  other  circumstances. 
Sarvent  v.  Hesdra  (1880)  5  Redf.  47. 

This  Is  partially,  in  discriminating  between 
two  distinct  kinds  of  evidence,  in  accord  with 
the  declaration  in  Young  v.  Brown  (1828)  1 
Ilagg.  Eccl.  Rep.  556,  that  "dissimilitude  of 
handwriting  Is  the  weakest  and  most  deceptive 
of  all  evidence." 
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In  order  to  prove  that  a  note  sued  upon  was 
fraudulent  In  its  inception,  and  that  the  design 
of  the  payee  was  not  to  deliver  the  goods  which 
were  the  consideration,  it  was  competent  to  in- 
troduce writings  made  in  similar  transactions 
at  about  the  same  time,  for  the  purpose  of  show- 
ing by  comparison  of  the  handwritings  the  iden- 
tity of  the  person  engaged  in  the  '  different 
transactions.  Nichols  v.  Baker  (1883)  75  Me. 
334. 

So  on  a  prosecution  for  forgery  of  a  school 
warrant  other  orders  of  the  same  general  char- 
acter, proved  to  have  been  in  the  handwrillng 
of  the  defendant,  were  admissible  in  evidence  to 
be  considered  by  the  Jury  for  the  purpose  of  de- 
termining by  comparison  whether  the  defendant 
was  the  forger  of  the  warrant  recited  in  the  In- 
dictment; and  the  mere  fact  that  such  orders 
may  have  demonstrated  the  defendant's  abilities 
in  the  way  of  creation  of  spurious  papers  offered 
no  legal  objection  to  their  admissibility  as  evi- 
dence of  his  handwriting.  People  v.  Bibby 
(1891)  01  Cal.  470,  27  Pac.  781. 

And  in  a  prosecution  for  piracy  it  was  compe- 
tent, in  order  to  prove  that  a  transfer  of  the 
ship  was  made  to  a  fictitious  person,  to  prove 
by  an  expert  that  two  different  signatures  In  the 
registry,  one  of  the  fictitious  transferee  and  the 
other  of  the  captain,  who  was  not  the  defend- 
ant, were  in  fact  made  by  one  person  under  dif- 
ferent names,  without  showing  that  any  partic- 
ular person  made  both  signatures:  but  the  tes- 
timony was  of  a  rather  dangerous  character, 
and  not  much  to  be  relied  upon.  United  States 
V.  Darnaud  (18.'55)  3  Wall.  Jr.  143,  Fed.  Cas. 
No.  14.918.  To  the  same  effect  is  State  v.  Webb 
(1899)  18  Utah,  441,  56  Pac.  159. 

But  on  a  charge  of  forgery  of  a  mortgage  and 
note,  which  were  assigned  to  the  prosecuting 
witness,  the  testimi^ny  of  an  expert,  from  com- 
parison, that  the  handwriting  of  the  signature 
of  the  assignment  and  of  the  note's  indorsement 
were  by  the  same  person  who  wrote  the  body  of 
the  mortgage,  is,  in  the  absence  of  proof  that 
any  one  of  the  writings  compared  was  done 
by  the  defendant,  incompetent,  not  being  sufll- 
clent  to  connect  the  accused  with  the  forgery. 
People  V.  Cline  (1880)  44  Mich.  290,  6  N.  W. 
671. 

And  the  comparison  of  the  handwriting  of  a 
party  with  a  handkerchief  marked  with  his 
name,  the  mark  of  which  had  almost  entirely 
disappeared,  was  incompetent  to  connect  the  par- 
ty with  the  handkerchief  when  the  other  party 
failed  to  prove  that  the  handkerchief  be- 
longed to  him,  that  the  mark  upon  it  resembled 
bis  writing,  or  that  It  had  ever  been  shown  to 
him.  Smith  v.  King  (1893)  62  Conn.  515,  26 
Atl.  1059. 

On  a  trial  for  the  forgery  of  a  deed  purporting 
to  be  the  act  of  a  nonexistent  person,  other  deeds 
similar  to  the  one  in  dispute,  executed  in  the 
same  place,  and  purporting  to  be  signed  and 
acknowledged  by  the  same  person,  were  prop- 
erly admitted  In  evidence  for  the  purpose  of 
showing  the  Intent  with  which  the  act  was  done  ; 
but  it  was  held  to  be  error  to  allow  the  Jury  to 
compare  the  signature  of  the  fictitious  person 
as  it  appeared  on  the  deed  in  dispute  with  the 
same  signature  upon  the  other  and  similar  deeds, 
because  the  other  documents  were  not  admitted 
to  be  in  the  handwriting  of  the  defendant.  State 
V.  Minton  (1893>  110  Mo.  605,  22  S.  W.  808. 

An  expert  witness  in  a  forgery  case  was  al- 
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lowed  to  make  an  Imitation  or  copy  of  the  sig- 
nature charged  to  be  forged,  and  the  copy  or 
Imitation  so  made  was  exhibited  and  handed  to 
the  Jury  with  the  signature  for  their  inspec- 
tion and  comparison,  simply  in  order  to  show 
how  easily  the  name  could  be  counterfeited  or 
forged.  Such  evidence  was  wholly  Immaterial 
and  Inadmissible.  It  could  throw  no  light  on 
the  transaction.  It  might  have  been  perfectly 
easy  for  the  expert  to  counterfeit  this  signature 
or  any  other,  but  such  a  fact  did  not  tend  in 
the  slightest  degree  to  prove,  either  that  defend- 
ant did  it,  or  even  that  he  was  competent  to  do 
it.     Thoqias  V.  State  (1885)  18  Tex.  App.  213. 

Where  the  defense  to  an  action  on  a  note 
was  a  forgery  by  the  plaintiff's  agent,  in  whose 
handwriting  the  body  of  the  note  was  admitted 
by  the  plaintiff  to  be,  a  copy  of  the  whole  note, 
made  by  the  agent  In  court,  upon  cross-examina- 
tion by  the  defendant,  was  not  admissible  merely 
for  the  purpose  of  showing  that  the  witness 
disguised  his  hand  and  did  not  write  an  honest 
copy,  since  Its  use  would  have  no  direct  tend- 
ency to  show  whether  the  witness  wrote  the 
signature  or  not.  Bridgman  v.  Corey  (1889) 
62  Vt.  1,  20  Atl.  273. 

But  in  an  action  brought  by  a  bank  to  re- 
cover the  amount  paid  by  it  upon  a  forged  check, 
the  testimony  of  experts  to  the  effect  that  the 
signature  of  the  forged  check  was  very  different 
from  the  signatures  of  the  person  whose  signa- 
ture was  forgod,  upon  genuine  checks  which  had 
been  offered  in  evidence  and  submitted  to  the 
Jury  for  their  inspection,  was  admissible  to  prove 
negligence  on  the  part  of  the  bank  in  paying  the 
check.  Iron  City  Nat.  Bank  v.  Peyton  (1897) 
15  Tex.  Civ.  App.  184,  39  S.  W.  223. 

XIII.  Compariton  of  lost  inatrumenta, 

A  kind  of  comparison  distinct  from  that 
hitherto  treated  is  that  used  to  establish  the 
handwriting  of  instruments  which  have  been 
lost,  or  are  otherwise  Incapable  of  being  pro- 
duced in  court. 

This  comparison,  of  a  mental  exemplar  in  the 
mind  of  the  witness  of  the  character  of  the  dis- 
puted handwriting,  which  is  not  present  in 
court,  with  proved  specimens  which  are  present, 
is,  it  will  be  seen,  the  converse  of  that  common 
method  of  proof  of  handwriting  hitherto  spoken 
of  as  pseudo-comparison, — namely,  comparison 
of  the  disputed  writing,  which  ie  present  In 
court,  with  the  mental  exemplar,  retained  by 
the  witnesses,  of  other  writings  which  are  not 
80  present ;  and  it  would  seem  that  the  same 
rules  would  properly  apply  to  both.  But  there 
Is  much  difference  of  opinion  on  the  point 

In  an  action  on  a  note  which  was  lost  after 
the  complaint  was  drawn,  the  plaintiff  offered  to 
prove  the  signature  to  be  that  of  the  defendant 
by  comparison  by  an  expert  witness  who  had 
frequently  handled  the  note,  of  an  admittedly 
genuine  signature  of  the  defendant  with  the 
witness's  recollection  of  the  signature  to  the 
note.  The  objection  to  this  evidence  was  sus- 
tained on  the  ground  that  the  note  itself  was 
not  present'  In  court;  and  this  ruling  was  re- 
versed on  appeal,  the  court  saying  that,  in  the 
ordinary  case  of  proof  of  signatures  by  per- 
fions  acquainted  with  the  handwriting  of  its 
supposed  author,  the  opinions  of  the  witnesses 
were  necessarily  based  upon  the  comparison  be- 
tween the  stands  rd  as  preserved  by  their  recol- 
lection of  the  writings  admitted  to  be  genuin^lp 
and  the  disputed  writings  in  evidence.     And  tl^  '^^ 
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fftct  that  the  authorities  recognized  the  com- 
petency of  opinions  based  upon  a  comparison 
other  than  by  Juxtaposition  cannot  be  success- 
fully questioned.  The  court  asked  the  question, 
Why,  K  a  comparison  between  the  disputed  writ- 
ing in  evidence  and  the  mental  exemplar  of  the 
witness  be  allowable,  may  not  the  comparison 
be  made  between  the  admitted  standard  and  the 
lost  instrument  as  remembered  by  the  witness? 
If  the  lost  writing  were  carefully  examined  by 
an  intelligent  and  capable  witness  but  a  short 
time  l)eforc  the  giving  of  his  testimony,  his 
opinion  might  be  entitled  to  much  considera- 
tiqjQ ;  where  it  is  practical,  the  writings  to  be 
compared  should  be  so  produced  that  the  parties 
in  interest  may  inspect  them  ;  but  if  the  disputed 
writing  be  lost,  the  party  in  interest. should  not 
be  denied  the  right  to  submit  the  best  secondary 
evidence  as  to  its  genuineness  which  the  nature 
of  the  case  will  admit.  Section  3655  of  the 
Iowa  Code  provides  for  a  comparison  to  be  made 
by  experts  as  well  as  by  the  jury  ;  but  it  does  not 
in  terms  require  a  comparison  by  juxtaposition, 
although  that  is  the  kind  usually  made  by  ex- 
perts. It  was  designed  to  make  competent  evi- 
dence which  the  strict  rule  of  the  common  law 
would  have  excluded,  and  is  not  restrictive  in 
its  character.  Hammond  v.  Wolf  (1889)  78 
Iowa.  227,  42  N.  W.  778,  Followed  in  Sankey 
▼.  Cook  (1891)  82  Iowa  128,  47  N.  W.  1077. 

The  implication  of  Koons  v.  State  (1880)  36 
Ohio  St.  195,  is  to  the  same  effect. 

So  an  expert  may  compare  a  disputed  signa- 
ture as  he  remembers  it,  which  he  has  seen,  but 
which  has  since  been  lost,  "with  a  signature  ad- 
mitted to  be  genuine  and  among  the  papers  of 
the  case;  and,  although  such  evidence  must  be 
weak,  it  should  be  admitted  for  what  it  is  worth. 
Abbott  V.  Coleman  (1879)  22  Kan.  250,  81  Am. 
Rep.  186. 

To  the  contrary  effect,  a  charge  by  the  court 
in  an  action  on  a  lost  note  that  proof  of  the  sig- 
natures of  the  defendant  could  not  be  made  by 
comparison  with  other  signatures  was  held  to 
be  correct.  The  handwriting  must  be  proved 
by  witnesses  who  have  seen  the  party  write  and 
are  familiar  with  his  signature,  or  have  seen 
letters  or  other  documents  which  *:he  party  has, 
in  the  course  of  business  recognized  or  admitted 
as  his  own  handwriting.  Putnam  ▼.  Wadley 
(1866)  40  111.  340. 

And  where  it  was  sought  to  prove  that  the 
name  **Burks,"  written  in  an  instrument,  was 
meant  for  "Banks,"  but  the  instrument  had 
been  lost,  letters  written  by  the  person  who,  It 
was  alleged,  drew  the  instrument,  offered  to 
show  by  comparison  that  the  name  was  really 
Banks,  as  the  writer  was  in  the  habit  of  making 
an  **a"  like  "u"  and  an  "n"  like  "r,"  were  incom- 
petent ;  as  the  original  Instrument  was  not  pro- 
duced there  could  be  (In  a  civil  case)  no  com- 
parison of  the  handwriting.  Collins  v.  Ball 
(1891)   82  Tex.  259,  17  S.  ^V.  614. 

Under  the  Georgia  statute  (supra.  III.),  which 
requires  that  the  party  intending  to  introduce 
specimens  of  handwriting  for  the  purpose  of 
comparison  must  submit  them  to  the  opposing 
party  before  the  trial,  and  that  the  writings  to 
be  used  for  comparison  must  be  present  to  go  to 
62  L.  R.  A. 


the  jufy,  it  Is  Inadmissible  to  prove  a  copy  of 
a  letter  the  original  of  which  is  not  in  court, 
by  a  witness  who  is  shown  genuine  papers,  and 
then  asked  whether  the  original  letter  is  not  in 
the  same  handwriting  as  the  writings  shown 
him.  Bruce  v.  Crews  (1869)  89  6a.  544.  99 
Am.  Dec.  467. 

In  Hynes  v.  McDermott  (1880)  82  N.  Y.  41. 

87  Am.  Rep.  538,  before  the  New  York  statute,  it 
is  held  that  an  expert  in  handwriting,  when 
speaking  as  a  witness  only  from  comparison  of 
handwriting,  must  have  before  him  in  court  the 
writing  to  which  he  testifies  and  the  writings 
from  which  he  testifies ;  otherwise  there  can  be 
no  intelligent  examination  of  him,  either  in  chief 
or  in  cross,  and  no  fair  means  of  meeting  his 
testimony  by  that  of  other  witnesses. 

Under  the  former  limited  rule  in  New  Hamp- 
shire, on  an  issue  as  to  the  genuineness  of  the 
signature  of  the  defendant's  testator  olTered  la 
evidence  by  the  defendant,  it  was  not  competent 
to  inquire  of  a  witness  who  had  once  seen  the 
defendant  try  to  imitate  the  testator's  name 
from  a  signature,  said  at  the  time  by  the  de- 
fendant to  be  the  testator's,  upon  a  slab  of 
marble  which  had  not  been  preserved,  whether 
the  defendant's  effort  to  copy  was  successful  or 
otherwise,  since  it  was  only  between  signatures 
admitted  to  be  genuine  and  in  evidence  before 
the  jury  and  the  one  in  question  tliat  a  witnesi 
was  allowed  to  institute  a  comparison  and  give 
an  opinion.  Reed  v.  Spauldlng  (1860)  42  N.  H. 
114. 

But  in  a  later  criminal  case  in  New  Hampshire 
an  expert  was  properly  allowed  to  testify,  for 
the  purpose  of  proving  entries  upon  hotel  regis- 
ters to  have  been  made  by  the  defendant,  that 
they  were  in  the  same  handwriting  as  certain 
other  signatures  proved  to  be  the  defendant's, 
although  the  registers  were  not  before  the  Jury, 
having  been  destroyed  by  the  defendant  for  the 
purpose  of  destroying  the  evidence.  The  de- 
fendant could  not  complain,  having  destroyed 
the  evidence,  that,  in  the  absence  of  the  reg- 
isters, the  jury  had  no  opportunity  for  an  actual 
comparison  of  the  handwriting  in  order  to  teet 
the  expert's  opinion;  and  moreover.  In  the  or- 
dinary case  of  proof  of  handwriting  by  a  wit- 
ness who  saw  the  individual  write,  the  signature 
which  he  saw  made  is  not  received  for  compar- 
ison, and  the  jury  have  no  means  of  testing  the 
accuracy  of  the  mental  comparison  of  the  wit- 
ness, who  speaks  from  a  comparison  of  the  siir- 
nature  in  question  with  the  exemplar  In  his  own 
mind.     State  v.  Shlnborn  (1866)  46  N.  H.  497, 

88  Am.  Dec.  224. 

And/ upon  analogy  with  this  kind  of  compar- 
ison, there  was  no  impropriety  in  allowing 
an  expert  witness  to  testify  that  the  signature 
of  the  defendant  upon  a  note  res^nbled  more 
nearly  his  signatures  on  a  book  which  was  not 
present  in  court  than  it  did  his  signatures  on  an- 
other book  which  was  in  court.  It  being  shown 
that  the  witness  had  previously  made  a  i^ompar- 
ison  between  the  signature  on  the  note  and  the 
signatures  in  the  first  book.  Bailey  v.  SUte 
(1897;  Tex.  Ctim.  App.)  88  S.  W.  992. 
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!•  If  plmlntur  tarns  made  a  prima  facte 
case  he  Is  entitled  to  have  It  submitted  to  the 
Jury,  regnrdless  of  the  case  which  is  made  by 
defendant. 

S.  DVhere  a  peaceable  passenger  on  a 
mtr^et  ear  is  anlavrfullir  assaulted  and 
Injured  by  the  conductor,  the  burden  is  on  the 
carrier  to  show  that  there  was  no  negligence 
on  its  part,  and  that  the  injury  was  the  re- 
sult of  unavoidable  accident. 

8.  The  liability  of  a  street  car  com- 
pany  for  Injury  to  a  passenger  by  ttae 
conductor  cannot  be  decided,  as  matter  of 
law,  whore  the  conductor  in  rebuttal  of  the 
prima  facie  case  explains  his  conduct  by  stat- 
ing that,  in  passing  along  the  footboard  on  the 
side  of  the  car  he  lost  his  balance,  and.  to  save 
himself  from  falling,  reached  for  the  stanchion, 
when  his  hand  came  in  contact  with  plain- 
tiff,—since  the  jury  have  a  right  to  pass  upon 
the  truth  of  such  assertion. 

(June  3,  1003.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Supreme  Court  of  the  District  of 
Columbia  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  an 
assault  by  one  of  defendant's  employees. 
Jietersfd. 

The  facts  are  stated  in  the  opinion. 

A/r.  Iiorenao  A.  Bailey,  for  appellant: 

The  evidence  adduced  by  the  plaintiff 
would,  if  wholly  uncontradicted,  support  a 
verdict  for  him  and  place  upon  the  defend- 
ant the  burden  of  overcoming  that  presump- 
tion, if  it  could,  by  evidence;  and  without 
such  evidence  for  the  defendant  the  court 
should  have  instructed  the  jury  to  finti  for 
the  plaintiff. 

'Sitro- glycerine  Case,  16  Wall.  537,  538,  21 
Jj,  ed.  211;  Shearm.  k  Redl  Neg.  5th  ed.  \ 
51G,  p.  945,  note  14;  Lapointe  v.  Middleaea 
K.  Co,  144  Mass.  18,  10  N.  E.  497;  Wilkie  v. 
Bolster,  3  E.  D.  Smith,  327;  Abbott  Trial 
Brief,  218;  8t.  Louis  8,  W.  R.  Co.  ▼.  John- 
son (Tex.  Civ.  App.)  68  S.  W.  58;  Stokes  r, 
Saltonstail,  13  Pet.  181,  10  L.  ed.  115;  Glee- 
son  V.  Virginia  Midland  R.  Co.  140  U.  S.  435, 
439,  443,  35  L.  ed.  458,  462,  463,  11  Sup.  Ct. 
R«p.  859. 


The  attempt  to  prove  the  accident  inevita- 
ble has  failed. 

1  Shearm.  &  Redf.  Neg.  5th  ed.  §  16. 

It  is  only  when  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negli- 
gence is  ever  considered  as  one  for  the  court. 

Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
417,  36  L.  ed.  485,  489,  12  Sup.  Ct.  Rep.  679; 
Tewas  ds  F.  R.  Co,  v.  Gentry,  163  U.  S.  353, 
368,  41  L.  ed.  186,  193,  16  Sup.  Ct.  Rep.  1104. 

Messrs.  R.  Rom  Perry,  R.  Row  Perry, 
Jr.,  and  O.  Thonaaa  Dnnlop,  for  appellee: 

The  doctrine  of  res  ipsa  loquitur  does  not 
apply,  even  in  the  case  of  a  passenger,  where 
there  is  no  proof  of  a  negligent  act. 

Patton  V.  Texas  d  P.  R.  Co,  179  U.  S.  658, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275;  Benedick 
V.  Potts,  88  Md.  52,  41  L.  R.  A.  478,  40  Atl. 
1067. 

It  is  not  the  duty  of  a  common  carrier  ab- 
solutely to  protect  a  passenger  from  the  vio- 
lence of  fellow  passengers. 

Tall  v^  Baltimore  Steam  Packet  Co,  90 
Md.  248,  47  L.  R.  A.  120,  44  Atl.  1007. 

The  duty  owing  from  the  common  carrier 
to  a  passenger  does  not  render  the  former  lia- 
ble for  an  injury  to  the  latter,  inflicted  by 
an  involuntary  act  of  the  conductor,  which 
act  was  necessary  to  preserve  the  conductor 
from  danger  not  produced  by  the  latter's 
negligence. 

New  Orleans  d  V.  E,  R.  Co.  v.  Jopes,  142 
U.  S.  18,  35  L.  ed.  919,  12  Sup.  Ct.  Rep.  109; 
OoodloeY,  Memphis  d  C.  R.  Co,  107  Ala.  233, 
29  L.  R.  A.  729,  18  So.  166;  Gibson  v.  Inter- 
national  Trust  Co.  177  Mass.  100,  52  L.  R. 
A.  928,  58  N.  E.  278;  Skinner  v.  Atchison,  T. 
d  8.  F,  R.  Co.  39  Fed.  188. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  in  this  case,  while  riding  as 
a  passenger,  with  his  wife  and  children,  in 
one  of  the  open  summer  cars  of  the  appellee, 
was  injured  by  the  violent  contact  of  the 
right  hand  of  the  conductor  of  the  car  with 
the  face  of  the  appellant,  whereby  the  appel- 
lant's nose  and  right  eye  were  lacerated  and 
bruised.  He  instituted  this  suit  to  recover 
damages  from  the'  appellee  on  the  theory  of 
negligence  on  the  part  of  the  conductor.  At 
the  trial  his  testimony,  which  was  that  of  his 
wife  and  himself,  leaving  out  of  considera- 


NoTB. — Ai  to  liability  of  carrier  for  acci- 
dental blow  by  employee  to  passenger,  see  also, 
in  this  aeries,  Goodloe  v.  Memphis  &  C.  R.  Co. 
29  L.  R.  A.  729. 

As  to  liability  of  carrier  for  assault  npon 
passenxer  by  its  servants,  see  note  to  Davis  v. 
Houghtelin.  14  L.  R.  A.  737 ;  Baltimore  &  O.  tt. 
62  L.  R.  A. 


Co.  V.  Barger,  26  L.  R.  A.  220 ;  Atchison,  T.  & 
S.  1*\  11.  Co.  V.  Henry,  20  L.  R.  A.  405 ;  Kranta 
V.  Rio  Grande  Western  R.  Co.  30  L.  R.  A.  297 ; 
St.  Louis  S.  W.  R.  Co.  V.  Jones,  39  L.  R.  A. 
784  :  Savannah.  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R. 
A.  483,  and  liaver 
A.  84. 


&  W.  R.  Co.  V.  guo,  40  L..  K. 
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tion  the  medical  testimony  in  regard  to  the 
nature  and  extent  of  his  injuries,  was  lim- 
ited to  showing  that  he  was  a  passenger  on 
the  car,  and  that  his  injuries  were  caus<^d  by 
his  being  struck  by  the  conductor.  There 
was  no  specific  proof  of  negligence  on  the 
part  of  the  latter,  other  than  as  might  be 
inferred  from  the  occurrence  of  the  injury 
under  the  circumstances.  On  behalf  of  the 
defendant,  the  testimony  of  the  conductor, 
which  is  not  controverted,  waa  to  the  effect 
that,  while  he  was  moving  forward  on  the 
Bide  step  of  the  car,  holding  some  punched 
transfers  in  his  hand,  he,  in  some  unaccount- 
able way,  lost  his  balance  and  was  about  to 
fall  from  the  car;  and  that,  in  trying  to  re- 
gain his  balance,  he  threw  his  other  hand  for- 
ward to  grasp  the  stanchion,  or  upright  post 
of  the  car,  against  which  the  plaintiff,  as  he 
stated,  was  reclining  his  head,  and  in  so  do- 
ing struck  the  plaintiff  in  the  eye. 

Upon  this  condition  of  the  testimony  the 
trial  court,  holding  that  the  occurrence  was 
a  mere  accident,  and  that  there  was  no  testi- 
mony to  show  negligence  on  the  part  of  the 
defendant  company  or  its  agents,  instructed 
the  jury  upon  the  whole  evidence  to  render 
a  verdict  in  favor  of  the  defendant,  which 
was  accordingly  done.  From  the  judgment 
rendered  thereon  the  plaintiff  has  appealed. 

The  question  in  this  case  is  whether  there 
was  any  suflicient  evidence  to  go  to  the  jury 
upon  which  a  verdict  for  the  plaintiff  could 
properly  be  based.  The  question,  it  is  al- 
most needless  to  say,  is  not  one  of  the  pre- 
ponderance of  evidence,  with  which  we  have 
nothing  to  do,  nor  one  of  the  weight  to  be 
given  to  the  testimony  on  behalf  of  the  de- 
fendant, which  likewise  is  not  one  for  an 
appellate  tribunal;  but  whether  the  plain- 
tiff has  made  out  a  prima  facie  ca»e  for  the 
jury,  which,  if  uncontroverted,  would  justify 
and  support  a  verdict  in  his  favor.  Whether 
a  verdict  is  directed  against  a  plaintiff  at 
the  conclusion  of  the  testimony  on  his  own 
behalf  in  chief,  which  may  be  done  upon  de- 
murrer to  such  evidence,  or  upon  motion 
equivalent  to  a  demurrer,  or  whether  it  is 
directed  at  the  end  of  the  trial  upon  the 
whole  evidence  in  the  case,  is  ordinarily  im- 
material in  law,  since  in  both  cases  the  di- 
rection must  necessarily  be  based,  not  upon 
the  strength  of  the  defendant's  case,  but  upon 
the  weakness  of  that  for  the  plaintiff.  To  al- 
low that  the  plaintiff  has  made  out  a  prima 
facie  case,  and  yet  to  hold  that  the  defendant 
has  overcome  it  by  his  testimony,  and  there- 
upon peremptorily  to  direct  a  verdict  for  the 
defendant,  would  be  simply  to  usurp  the 
function  of  the  jury.  That  there  may  be 
possible  exceptions  to  this  rule  may  perhaps 
be  conceded,  as  when,  for  example,  there  is 
only  a  scintilla  of  evidence  and  nothing  sub- 
stantial on  the  part  of  the  plaintiff,  and  a 
^^2  L.  R.  A, 


ve.'dict  in  his  favor,  if  rendered,  would  not 
be  permitted  to  stand.  But  no  caae  for  ex- 
ception is  made  here.  The  general  rule  is 
applicable  that,  if  the  plaintiff  has  made  out 
a  prima  facie  case,  be  is  entitled  to  have  it 
submitted  to  the  jury,  whatever  be  thought 
of  the  case  made  by  the  defendant. 

The  plaintiff,  as  has  been  noted,  has  not 
specifically  proved  negligence  on  the  part  of 
the  defendant.  He  has  simply  proved  that 
he  was  a  passenger  on  the  defendant's  car, 
and  that  he  was  injured  by  the  act  of  the  coo- 
ductor  of  that  car,  and  the  doctrine  of  re* 
ipsa  loqvitur  is  thereupon  invoked  to  show 
negligence.  The  expression  res  ipsa  loquitur, 
"the  thing  speaks  for  itself,"  as  stated  in  the 
case  of  Benedick  v.  Potts,  88  Md.  52,  41  L.  R. 
A.  478,  40  Atl.  1067,  "is  merely  a  short  way 
of  saying  that  the  circumstances  attendant 
upon  an  accident  are  themselves  of  such  a 
character  as  to  justify  a  jury  in  inferring 
negligence  as  the  cause  of  that  accident."  As 
Shearman  and  Redfield  in  their  work  on 
Negligence  say:  "It  is  not  that,  in  any 
case,  negligence  can  be  assumed  from  the 
mere  fact  of  an  accident  and  an  injury;  but 
in  these  cases  [that  is,  in  the  cases  where  the 
doctrine  of  rea  ipsa  loquitur  applies]  the  sur- 
rounding circumstances,  which  are  necessa- 
rily brought  into  view  by  showing  how  the  ac- 
cident occurred,  contain,  without  further 
proof,  sufficient  evidence  of  the  defendant*^ 
duty  and  of  his  neglect  to  perform  it."  And 
those  learned  authors  add  that  '^the  fact  of 
the  casualty  and  the  attendant  circum- 
stances may  themselves  furnish  all  the  proof 
of  negligence  that  the  injured  person  is  able 
to  offer,  or  that  it  is  necessary  to  offer." 
[§  59.] 

In  the  case  of  Oriffen  v.  Maniee^  166  N.  Y. 
188,  193,  52  L.  R.  A.  922,  59  N.  E.  925,  the 
court  of  appeals  of  New  York,  referring  to 
this  doctrine  and  the  citation  just  made 
from  Shearman  and  Redfield  on  Negligence, 
uses  the  following  language:  "I  think  a 
single  illustration  will  show  the  correctness 
of  the  view  of  the  learned  authors,  that  it  is 
not  the  injury,  but  the  manner  and  circum- 
stances of  the  injury,  that  justify  the  appli- 
cation of  the  maxim  and  the  inference  of  neg- 
ligence. If  a  passenger  in  a  car  is  injured 
by  striking  the  seat  in  front  of  him,  that  of 
itself  authorizes  no  inference  of  negligence. 
If  it  be  shown,  however,  that  he  was  precipi- 
tated against  the  seat  by  reason  of  the  train 
coming  in  collision  with  another  train,  or 
in  consequence  of  the  car  being  derailed,  the 
presumption  of  negligence  arises.  The  res, 
therefore,  includes  the  attending  circum- 
stances, and,  so  defined,  the  application  of 
the  rule  presents  principally  the  question 
of  the  sufficiency  of  circumstantial  evidence 
to  establish,  or  to  justify  the  jury  in  infer- 
ring the  existence  of^  the  traversable  or  prin- 
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cipal  fact  in  issue,  the  defendant's  negli- 
gence. The  maxim  is  also  in  part  based  qn 
the  consideration  that  where  the  manage- 
ment and  control  of  the  thing  which  has  pro- 
duced the  injury  is  exclusively  vested  in  the 
defendant,  it  is  within  his  power  to  produce 
evidence  of  the  actual  cause  that  produced 
the  accident,  which  the  plaintiff  is  unable  to 
present." 

In  the  case  of  Benedick  v.  Potts,  already 
cited,  the  court  of  appeals  of  Maryland  says : 
**The  maxim  does  not  go  to  the  extent  of  im- 
plying that  you  may  from  the  mere  fact  of 
an  injury  infer  what  physical  fact  produced 
that  injury,  but  it  means  that,  when  the 
physical  act  has  been  shown  or  is  apparent 
and  is  not  explained  by  the  defendant,  the 
conclusion  that  negligence  superinduced  it 
may  be  drawn  as  a  legitimate  deduction  of 
fact." 

These  citations  are  suflicient  to  state,  and 
they  are  believed  to  state  correctly,  the  doc- 
trine of  res  ipsa  loquitur^  and  the  extent  and 
meaning  of  that  doctrine  in  the  law.  It  re- 
mains to  apply  the  maxim  in  the  present 
case,  if  it  is  in  fact  applicable. 

It  does  not  seem  to  be  controverted  on  the 
part  of  the  appellee  that  the  doctrine  is  at 
all  events  prima  facie  applicable.  So  far  as 
is  apparent,  the  plaintiff  was  a  peaceable 
passenger  on  the  defendant's  car,  and  as 
such  he  was  entitled  to  be  safely  trans- 
ported to  his  destination,  so  far  at  least  as 
reasonable  care  and  prudence  on  the  part 
of  the  defendant  and  its  employees  could  ef- 
fect that  result;  and  he  was  entitled  to  ab- 
solute immunity  from  all  unlawful  assault 
and  injury  on  the  part  of  the  agents  and  em- 
ployees of  the  defendant.  Being  so  entitled, 
he  was  unlawfully  assaulted  and  injured  by 
the  conductor.  It  is  plainly  a  case  where 
the  doctrine  of  res  ipsa  loquitur  applies, 
and  throws  upon  the  defendant  the  burden 
of  proving  that  there  was  no  negligence  on 
its  part,  and  that  the  injury  was  the  result 
of  ima voidable  accident.  In  other  words,  the 
plaintiff  proved  a  prima  facie  case  of  negli- 
gence- on  the  part  of  the  defendant  and  re- 
sulting injury  to  himself.  In  the  absence 
of  satisfactory  explanation  by  the  defendant 
no  more  was  required  to  justify  a  verdict 
in  favor  of  the  plaintiff. 

But  the  defendant  did  offer  an  explana- 
tion, which  was  in  effect  that  the  act  of  the 
conductor  by  which  the  plaintiff  was  in- 
jured was  wholly  unintentional  and  acci- 
dental on  his -part,  and  that  it  was  merely 
the  result  of  an  effort  by  him  to  save  him- 
self from  serious  injury.  Whether  this  ex- 
planation was  sufficient  in  law  to  rebut  the 
presumption  '  of  negligence  raised  by  the 
prima  facie  case  of  the  plaintiff,  since  it 
leaves  untouched  the  question  whether  the 
conductor  was  not  guilty  of  negligence 
62  L.  R.  A.  


in  placing  himself  in  such  position  as 
that  he  was  in  danger  of  falling  off,  may, 
perhaps,  be  doubted.  It  is  usual  for  con- 
ductors, whether  collecting  fares  or  dis- 
tributing transfers,  to  hold  on  to  one  stan- 
chion of  these  summer  cars  and  not  to  let 
go  their  hold  of  it  before  they  have  firmly 
grasped  another  stanchion,  as  otherwise 
there  is  always  danger  of  their  being  thrown 
off;  and  it  does  not  appear  in  this  case 
whether  the  conductor  was  free  from  negli- 
gence in  this  regard.  But  however  this  may 
be,  and  assuming  that  the  explanation,  if 
well  founded  in  fact,  was  sufficient  in  law 
to  rebut  the  presumption  of  negligence,  yet 
the  question  remains  whether  it  was  well 
founded*  in  fact. 

Now,  it  is  not  for  the  court  to  detennine 
the  question  of  the  truth  of  the  explanation 
given;  that  is  peculiarly  the  province  of  the 
jury.  The  plaintiff  has  proved  a  prima 
facie  case  of  negligence;  the  defendant  has 
offered  an  explanation  which  tends  to  show 
that  there  was  no  such  negligence.  This 
raises  a  disputed  question  of  fa^t,  proper  to 
be  passed  upon  by  the-  jury,  under  instruc- 
tions duly  formulated  by  the  court  for  the 
purpose.  Unless,  therefore,  we  are  to  adopt 
the  theory  that  the  plaintiff's  prima  facie 
case  only  lasts  until  the  defendant  has  of- 
fered some  explanation,  and  that  such  ex- 
planation, whether  true  or  false,  destroys 
the  presumption  of  negligence  raised  by  the 
plaintiff's  proof,  and  casts  upon  the  plaintiff 
the  necessity  of  proving  by  additional  tes- 
timony in  rebuttal  that,  notwithstanding  the 
explanation,  there  was  in  fact  negligence  on 
the  part  o*f  the  defendant,  there  is  no  es- 
cape from  the  conclusion  that  the  case  must 
be  submitted  to  a  jury.  But  we  find  no  war- 
rant in  reason  or  in  adjudicated  cases  for 
such  a  theory.  No  case  has  been  pointed 
out  which  holds  such  a  doctrine.  No  case 
has  been  pointed  out  where  a  verdict  has 
been  directed  far  the  defendant  because  the 
defendant's  explanation  has  tended  to  con- 
trovert the  presumption  of  negligence,  and 
the  explanation  itself  has  remained  uncon- 
troverted  by  testimony  in  rebuttal.  We  find 
that  in  all  the  cases  the  question  of  the  de- 
fendant's negligence,  under  such  condition 
of  the  testimony,  has  been  submitted  to  the 
jury  for  its  determination. 

It  does  not  follow  that,  because  an  ex- 
planation is  sufficient  in  law,  therefore  it  is 
true;  nor  docs  it  follow  that,  because  it  is 
true,  it  is  sufficient  to  exonerate  the  defend- 
ant. The  explanation  may  be  true  as  far  as  it 
goes,  and  yet  it  may  not  be  sufficient  to  over- 
come the  presumption  of  negligence  raised 
from  the  circumstances  of  the  accident. 
The  case  is  not  one  of  imcontroverted  teati- 
mony  on  the  one  side  and  no  testimony,  or 
no  sufficient  testimony,   on  the  other  sidew 
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It  18  a  case  of  teslimony  of  circumstances 
on  the  <me  side  from  which  negligence  may 
be  inferred,  and  testimony  of  circumstances 
on  the  other  side  from  which  it  may  be  in- 
ferred that  there  was  no  negligence.  This 
undoubtedly  makes  a  case  for  submission  to 
the  jury,  with  proper  instructions  from  the 
court,  which  w^ould  not  permit  a  proper  de- 
fense to  be  ignored. 

In  contravention,  as  we  think,  of  the  re- 


quirement of  the  law,  the  trial  court  in  the 
present  case  failed  to  submit  what  we  re- 
gard as  a  controvei*ted  question  of  fact  to 
the  jury;  and  this  we  are  compelled  to  re- 
gard as  error.  For  this  error  the  judgment 
appealed  from  must  he  reversed,  with  costs; 
and  the  cause  must  be  remanded  to  the  Su- 
preme Court  of  the  District  of  Columbia 
w^ith  directions  to  award  a  new  trial.  And 
it  is  so  ordered. 


GEORGIA  SUPREME  COURT. 


Mamie  S.  RING,  Plff.  in  Err., 

V. 

George  RING. 


(. 


.Ga.. 


.) 


*1.  «Crnel  treatment,^  within  the  meaning 
of  i  2427  of  the  Civil  Code  of  18U5,  which 
provides  that  such  treatment  shall  be  a 
ground  for  divorce,  is  the  wilful  infliction 
of  pain,  bodily  or  mental,  upon  the  complain- 
ing party^  such  as  reasonably  Justifies  an 
apprehension  of  danger  to  life,  limb,  or 
health.  Odom  v.  Odom,  36  Ga.  286,  approved 
and  followed ;  Gholaton  v.  Qholston,  31  Oa. 
625,  and  Myrick  v.  Myrick,  67  Ga.  771, 
doubted,   criticised,   and   distinguished. 

2.  It  followa  tfaat  tbe  l&abitaal  and 
Intemperate  use  of  morpl&lne,  unac- 
companied by  any  conduct  coming  within  the 
definition  laid  down  in  the  preceding  headnote. 
Is  not  such  cruel  treatment  as  the  law  recog- 
nizes as  a  ground  for  divorce. 

8.  Tbe  Intention  to  "wound  Is  a  necessary 
element  Of  the  cruel  treatment  for  which  a 
divorce  is  allowed. 

(June  3,    1903.) 

IpRROR  to  the  Superior  Court  for  Bibb 
^  County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  obtain  a  di- 
vorce.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  W.  Hmrria,  for  plaintiff  in  error: 

The  only  intoxication  which  the  law  of 
divorce  recognizes  is  intoxication  from  "li- 
quors." 

Ring  v.  Ring,  112  Ga.  854,  38  S.  E.  330. 

The  allegation  in  the  petition,  the  evi- 
dence introduced,,  and  the  law  as  applied  to 
the  facts  do  not  constitute  cruel  treatment. 

Myrick  v.  Myrick,  67  Ga,  771;  Odom  v. 
Odom,  36  Ga.  286;  Glass  v.  Wynn,  76  Ga. 
319;  Waldron  v.  Waldron,  85  Oal.  251,  9  L. 
R.  A.  487,  24  Pac.  649,  858. 

^Headnotes  by  Candleb.  J. 


Mr.  John  P.  Boas,  for  defendant  in  ei^ 
ror: 

Any  act  which  actually  afflicts  without  ne- 
cessity is  cruel  treatment,  and  may  be  a 
ground  entitling  the  injured  one  to  a  divorce. 

Glass  v.  Wynn,  76  Ga.  319;  Myrick  v.  My- 
rick, 67  Ga.  771;  Gholston  v.  Oholston,  31 
Ga.  625;  Lee  v.  Savannah  Guano  Co.  99  Ga. 
574,  27  S.  E.  159;  Fleming  v.  Fleming,  95 
Cal.  430,  30  Pac.  566;  Sharp  ▼.  Sharp,  116 
111.  509,  6  N.  E.  15. 

The  confirmed  use  of  morphine  for  the  pur- 
poses of  ifitoxication,  and  the  acts  and  con- 
duct  of  the  wife  io  procure  the  drug,  aad 
those  caused  by  its  use,  will  warrant  a  di- 
vorce on  the  part  of  the  husband  upon  the 
ground  of  cruel  treatment. 

Dawson  v.  Dawson,  23  Mo.  App.  109 ;  Shef- 
field V.  She/field,  3  Tex.  79. 

Under  a  statute  providing  for  "extreme 
cruelty,"  it  is  extreme  cruelty  for  a  wife 
constantly  to  humiliate  and  disgrace  her 
husband,  and  endanger  his  means  of  subsis- 
tence by  false  charges  of  improper  conduct. 

Carpenter  v.  Carpenter,  30  Kan.  712,  46 
Am.  Rep.  108,  2  Pac.  122;  Whitmore  v.  Whit- 
more,  49  Mich.  417,  13  N.  W.  800. 

Acts  causing  mental  suffering,  although 
not  affecting  bodily  health,  may  constitute 
extreme  cruelty  under  a  statute  which  de- 
fines extreme  cruelty  as  "the  infliction  of 
grievous  bodily  injury,  or  grievous  mental 
suffering." 

Barnes  v.  Barnes,  95  Cal.  171,  16  Lb  R.  A. 
660,  30  Pac.  298. 

A  divorce  for  cruelty  arising  from  habitual 
drunkenness  may  be  granted,  although  ha- 
bitual drunkenness  is  not  a  cause  for  divorce. 

McVickar  v.  McVickar,  46  N.  J.  Eq.  490,. 
19  Atl.  249;  Crichton  v.  Crichton,  73  Wis. 
59,  40  N.  W.  638;  Wachholz  v.  Waehholz,  75 
Wis.  377,  44  N.  W.  506. 

Mental  suffering  need  not  impair  health 


Note. — Fo^  another  case  in  this  series  hold- 
ing that  the  habitual  use  of  morphine  is  not 
"cruelty"  which  will  authorize  a  divorce,  see 
Youngs  V.  Youngs,  6  L.  R.  A.  548,  with  note  as 
to  divorce  on  ground  of  hahitual  drunkenness. 

For  other  cases  as  to  what  constitutes  cruel 
treatment  which  will  Justify  granting  of  divorce, 
62  L.  R.  A. 


see  Doolittle  v.  Doollttle,  6  L.  R.  A.  187.  and 
note;  Waldron  v.'Waldron,  9  L.  R.  A.  487; 
Fritts  V.  Fritts,  14  L.  R.  A.  686;  Barnes  t. 
Barnes,  16  L.  R.  A.  660 ;  Hardie  v.  Hardie,  2» 
L.  R.  A.  697 ;  McMahen  v.  McMahen,  41  L.  R. 
A.  802 ;  and  Maddox  v.  Maddox,  52  L.  R.  A.  628. 
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in  order  to  authorize  a  divorce  on  the  ground 
of  cruel  treatment. 

Smith  V.  Smith,  119  Cal.  183,  48  Pac.  730, 
51  Pac.  183. 

What  constitutes  cruel  treatment  author- 
izing a  divorce  is  a  question  of  fact  for  the 
jury,  aifd  not  one  of  law  for  the  court. 

Ga.  Civ.  Code,  §  2427 ;  Fleming  v.  Fleming, 
95  Cal.  430,  30  Pac  566. 

Candler,  J.,  delivered  the  opinion  of  the 
court: 

As  will  be  seen  by  reference  to  the  case  of 
Ring  v.  Ring,  112  Ga.  854,  38  S.  £.  330,  the 
defendant  in  error  in  the  present  case  at 
first  brought  a  suit  for  divorce  against  his 
wife,  Mrs..  Mamie  S.  Ring,  under  S  2427  of 
the  Civil  Code  of  1895,  on  the  ground  of  her 
habitual  intoxication  from  the  intemperate 
use  of  morphine  and  other  opiates.  The 
jury  returned  a  verdict  finding  a  total  di- 
vorce for  him,  but  the  judgment  of  the  lower 
court  was  reversed  by  this  court,  on  the 
ground  that  "  'intoxication,'  as  used  in  S 
2427  of  the  Civil  Code  of  1896,  which  pro- 
vides for  the  granting  of  a  divorce  on  the 
ground  of  'habitual  intoxication,'  means 
drunkenness  produced  by  alcoholic  liquors, 
and  not  the  condition  resulting  fron^  the  ex- 
cessive use  of  morphine."  The  plaintiff  then 
dismissed  his  suit,  and  brought  the  present 
action,  which  is  based  upon  the  ground  of 
cruel  treatment  of  the  plaintiff  by  the  de- 
fendant, consisting  of  the  habitual  use  of 
morphine.  The  petition  sets  forth  varioiLs 
actfi  of  misconduct  on  the  part  of  the  defend- 
ant, but  it  afiirmatively  appears  from  the 
allegations  made  that  these  acts  were  com- 
mitted while  the  defendant  was  under  the 
influence  of  morphine,  and  as  a  direct  result 
of  the  use  of  that  drug;  and  the  petition, 
taken  as  a  whole,  presents  definitely,  as  a 
ground  of  divorce,  alleged  cruel  treatment, 
consisting  in  the  persistent  and  intemperate 
use  of  morphine.  To  this  petition  the  de- 
fendant demurred  generally,  "and  particu- 
larly, for  the  reason  that  the  allegations  of 
fact  therein  contained  do  not  constitute  cru- 
el treatment  under  the  law."  This  demurrer 
^AS  overruled.  The  defendant  also  filed  an 
answer,  and  the  issue  thus  formed  was  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff 
a  total  divorce.  The  defendant  made  a  mo- 
tion for  new  trial,  which  was  denied,  and  to 
the  overruling  of  her  motion  and  of  her  de- 
murrer she  now  excepts. 

It  is  agreed  by  counsel  on  both  sides  that 
the  only  real  questions  before  this  court 
are  made  by  the  demurrer,  and  the  general 
grounds  of  the  motion  for  a  new  trial  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence. It  may  be  said  at  the  outset  that  the 
evidence  for  the  plaintiff  fully  sustained  the 
allegations  of  his  petition,  and  in  this  cen- 
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nection  the  following,  quoted  from  the  testi- 
mony of  the  plaintiff  as  contained  in  the 
brief  of  evidence,  is  worthy  of  notice  as 
bearing  upon  the  real  meaning  and  intent 
of  the  petition:  "The  use  of  morphine  was 
the  only  objection  that  I  ever  had  to  her. 
That  was  the  only  complaint  I  made,  and 
the  only  complaint  I  make  now."  We  have, 
then,  presented  for  our  determination  the 
clear-cut  question.  Is  the  habitual  use  of 
morphine  such  cruel  treatment  as  will  con- 
stitute a  ground  for  divorce  under  the  laws 
of  Georgia? 

1,  2.  This  court  haa,  both  by  approval  of 
definitions  given  by  other  courts,  and  by  its 
own  rulings,  set  forth  its  understanding  of 
the  meaning  of  the  scevitia  of  the  English 
law,  or  "cruel  treatment,"  as  it  is  known  in 
our  own.  In  the  earliest  case  on  this  sub- 
ject to  be  found  in  our  reports,  that  of  Head 
V.  Head,  2  Ga.  191,  Nisbet,  J.,  delivering 
the  opinion,  held  that  the  English  law,  as 
construed  by  the  courts  of  that  country, 
prevailed  in  this  state,  and  that  only  for  the 
causes  prescribed  by  the  common  law,  as  of 
force  in  England  at  that  time,  could  divorces 
be  granted  here.  On  page  206,  the  court 
said:  "In  determining  what  is  amvitia  by 
the  ecclesiastical  law,  it  has  been  adjudged 
to  be  necessary  that  there  should*  be  a  rea- 
sonable apprehension  of  bodily  hurt;  the 
causes  must  be  grave  and  weighty,  and  show 
a  state  of  personal  danger,  incompatible 
with  the  duties  of  married  life;  mere  aus- 
terity of  temper,  petulance  of  manners,  rude- 
ness of  language;  a  want  of  civil  attention, 
even  occ»isional  sallies  of  passion,  if  they  do 
not  threaten  bodily  harm,  do  not  amount  to 
the  cruelty  against  which  the  law  can  re- 
lieve." In  Stnith  v.  Smith,  84  Ga.  440,  8  L. 
R.  A.  362,  11  S.  E.  496,  the  Head  Case  was 
considered,  and  the  conclusions  therein  an- 
nounced distinctly  upheld,  to  the  effect  that 
the  English  ecclesiastical  law,  as  there  held, 
was  in  effect  in  Georgia  until  the  passage 
of  the  act  of  February  22,  1850.  The  act  of 
1850  (Civ.  Code  1895,  §§  2426  et  seq.),  in 
setting  out  the  grounds  for  divorce  in  this 
state,  did  not  define  cruel  treatment,  nor 
make  any  attempt  to  change  the  construc- 
tion already  placed  upon  the  expression  by 
this  court.  It  did  change  the  law  so  as  to 
authorize  the  jury  trying  the  case  to  gi-ant 
a  total  or  partial  divorce  on  this  ground, 
according  to  the  circumstances  of  the  case. 
Prior  to  its  passage,  the  common-law  rule 
prevailed  in  Georgia,  and  for  cruel  treat- 
ment only  a  partial  divorce  could  be  pro- 
cured. It  is  difficult  for  us  to  believe  that 
the  legislature  intended  at  one  and'  the  same 
time,  to  make  more  far-reaching  the  effects 
of  cruel  treatment,  and  put  a  more  lax  con- 
struction upon  that  expression.  The  act  of 
1850  was  probably  brought  about  by  the  d^[^ 
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cision  in  the  Head  Case,  2  Ga.  191,  as  the  ef- 
fect of  the  judgment  rendered  in  that  case 
was  to  cut  off  divorces  on  some  of  the 
grounds  on  which  they  had  previously  been 
granted  in  Georgia,  and  the  purpose  of  the 
act  was  evidently  to  extend  the  law  so  as 
to  increase  the  number  of  grounds  upon 
which  divorces  could  be  obtained.  The  court 
had,  in  the  Head  Case,  expressly  approved 
the  definition  of  the  term  "cruel  treatment" 
given  by  the  English  courts,  and  there  is 
nothing  in  the  act  of  18^0  to  indicate  that, 
the  general  assembly  had  any  intention  to 
give  it  a  different  construction. 

We  will  now  consider  what  were  the  rul- 
ings of  the  English  ecclesiastical  courts  on 
which  the  judgment  in  the  Head  Case  was 
based.  In  the  leading  case  of  Evans  v.  Ev- 
ans, 1  Hagg.  Consist.  Rep.  35,  decided  in 
1790,  the  court  declined  the  task  of  laying 
down  a  direct  definition  of  the  term,  but 
said:  "The  causes  must  be  grave  and 
weighty,  and  such  as  show  an  absolute  im- 
possibility that  the  duties  of  the  married  life 
can  be  discharged.  In  a  state  of  personal 
danger  no  duties  can  be  discharged;  for  the 
duty  of  self-preservation  must  take  place  be- 
fore the  duties  of  marriage,  which  are  sec- 
ondary both  in  commencement  and  in  obli- 
gation ;  but  what  falls  short  of  this  is  with 
g^eat  caution  to  be  admitted.  .  .  .  What 
merely  wounds  the  mental  feelings  is  in  few 
cases  to  be  admitted,  where  they  are  not 
accompanied  with  bodily  injury,  either  ac- 
tual or  menaced.  Mere  austerity  of  tem- 
per, petulance  of  manners,,  rudeness  of  lan- 
guage, a  want  of  civil  attention  and  accom- 
modation, even  occasional  sallies  of  passion, 
if  they  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty:  they  are  high  mor- 
al offenses  in  the  marriage  state  undoubted- 
ly, not  innocent  s'lrely  in  any  state  of  life, 
but  still  they  are  not  that  cruelty  against 
which  the  law  can  relieve.  .  .  .  There 
must  be  a  reasonable  apprehension  of  bod- 
ily hurt."  In  the  case  of  Westtneath  v. 
Westmeath,  2  Hagg.  Eccl.  Rep.  653,  the 
court  quotes  from  the  Evans  Case,  and  says 
that  the  ecclesiastical  courts  have  been  uni- 
formly strict  in  holding  that,  to  make  out  a 
case  of  legal  cruelty  justifying  a  divorce, 
there  must  be  proof  of  actual  injury,  or  of 
real  apprehension  of  injury  as  it  may  affect 
the  safety  or  the  health  of  the  person.  In 
all  cases  where  the  infliction  of  mental  suf- 
fering has  been  held  to  justify  a  divorce, 
except  where  the  decisions  were  controlled 
by  peculiar  statutes,  the  judgments  have 
proceeded  upon  the  idea  that  the  mental 
anguish  caused  was  so  grievous  as  to  endan- 
ger the  health  of  the  complaining  party. 

We  have  already  seen  that  prior  to  the 
passage  of  the  act  of  1850  the  English  defini- 
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tion  of  the  term  "cruel  treatment"  was  the 
one  adopted  by  our  court,  and  this  doctrine 
prevailed  luitil  ten  years  after  the  passage 
of  that  act,  as  is  shown  by  the  opinion  of 
Judge  Benning  in  the  case  of  Buckholis  v. 
Buckholts,  24  Ga.  238,  where,  on  page  244, 
the  following  language  was  used':  "And 
may  we  not  lay  it  down  for  law  that,  to 
make  out  a  case  of  cruelty,  'there  must  be 
either  actual  violence  committed,  attended 
with  danger  to  life,  limb,  or  health,  or  there 
must  be  a  reasonable  apprehension  of  such 
violence  ?' "  Citing  Bishop,  Marr.  &  Div.  S 
454,  note  1.  In  the  case  of  Johns  y.  Johns, 
29  Ga.  722,  Chief  Justice  Lumpkin,  in  pass- 
ing upon  a  charge  given  by  the  trial  judge 
where  a  husband  was  seeking  a  divorce  from 
his  wife  on  the  ground  of  cruel  treatment, 
recognized  the  doctrine  that,  to  sustain  a 
suit  for  divorce  on  this  groimd,  the  libellant 
must  show  that  there  was  a  reasonable  ap- 
prehension of  danger  from  living  with  the 
defendant,  and  held  that  any  conduct  of  the 
husband  tending  to  show  that  there  was  no 
such  apprehension  on  his  part  was  admis&i* 
ble  to  rebut  the  charge  of  cruelty.  The  de- 
cisions of  the  English  courts  are  also  cited 
in  the  opinion  to  sustain  another  branch  of 
the  decision  in  that  case,  and  it  is  manifest 
that  the  court  did  not  construe  the  act  of 
1850  as  changing  the  law  as  it  existed  in 
England  and  Greorgia  prior  to  its  passage, 
except  in  so  far  as  a  particular  intention  to 
do  so  was  clearly  shown. 

Apparently  somewhat  antagonistic  to  this 
doctrine  are  the  Ca^e  of  Gholston,  31  Ga. 
625,  decided  at  the  November  term,  1860,  of 
this  court,  and  Myrick  v.  Myrick,  67  Ga. 
771,  which  was  decided  at  the  January  term, 
ISOl,  but  the  opinion  In  which  was.  for  some 
unknown  reason,  withheld  from  publication 
for  over  twenty  years.  Both  of  these  case? 
were  suits  brought  by  the  wife  against  the 
husband  on  the  ground  of  cruel  treatment, 
and  the  specific  acts  of  cruelty  shown  in 
both  were  amply  sufficient  to  bring  them 
within  the  strictest  construction  of  the  rule 
laid  down  by  the  ecclesiastical  courts  and 
thr.  earlier  decisions  of  this  court.  In  neither 
of  these  cases  was  there  any  Suggestion  of 
reviewing  the  earlier  Cases  of  Head,  Johns, 
and  Buckholts,  nor  was  there  anything  in 
the  pleadings  or  the  factb  of  either  that 
called  for  such  a  review.  A  careful  consid- 
eration of  the  G  hols  ton  Case  shows  that 
what  was  said  in  the  Myrick  Case  to  have 
been  therein  held  was  in  reality  not  held,— 
an  error  which  probably  grew  out  of  the 
misleading  nature  of  the  third  headnote  in 
that  case.  The  headnote  referred  to  is  as 
follows:  "The  charge  of  the  court  below 
(incorporated   into    the    opinion)     correctly 

expounds  the  law  of  divorce^q^ji;^  a  esse, 
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upon  all  the  points  made  against  it  in  the 
bill  of  exceptions."  In  the  opinion  is  set 
out  a  rather  lengthy  extract  from  the  judge's 
charge,  much  of  which  was  then  and  still  is 
sound,  a  portion  of  it,  however,  being  in 
conflict  with  the  previous  rulings  of  this 
court.  But  the  motion  for  new  trial  pointed 
out  no  error  in  this  extract.  While  the 
rule  as  to  assignments  of  error  on  charges 
in  this  court  was  not  so  stringent  at  that 
time  as  now,  still  the  writer  cannot  see, 
even  under  the  rule  as  it  then  was,  where  a 
long  extract  in  a  charge  is  excepted  to,  and 
most  of  it  is  good  law,  how  a  new  trial  could 
be  granted  on  a  small  part  of  it  that  was  not 
sound,  no  exception  being  made  to  the  bad 
alone.  The  court  dealt  with  all  the  excep- 
tions to  various  extracts  of  the  charge  in  the 
following  general  manner:  "We  overrule 
all  the  exceptions  from  the  3d  to  the  8th, 
inclusive,  holding  that,  on  all  the  points 
therein  made,  the  court  gave  the  law  in 
charge  to  the  jury."  The  Oholstoh  Case 
was  decided  December  3,  1860.  The  Myrick 
C€i8e,  which  was  decided  February  12, 
1861,  cites  the  Gholaton  Case  as  authority, 
but,  as  before  stated,  does  not  mention  any 
of  the  earlier  cases,  one  of  which  was  de- 
cided before,  and  the  others  after,  the  Pass- 
at of  the  act  of  1850.  In  so  far,  therefore, 
as  it  essays  to  lay  down  any  rule  by  which 
to  determine  what  is  cruel  treatment,  within 
the  meaning  of  the  law  of  divorce,  different 
from  that  already  expounded  by  the  courts 
of  this  state  and  of  England,  it  is  in  no  man- 
ner binding  as  authority,  because  it  was  in 
the  teeth  of  prior  adjudications  to  the  con- 
trary. In  the  case  of  Odom  v.  Odom,  36 
Qa.  286,  this  court,  speaking  through  Chief 
Justice  Warner,  evidently  did  not  consider 
either  the  Oliolston  or  the  Myrick  Case  bind- 
ing as  precedent,  for  in  the  opinion,  on  page 
317,  it  is  said:  "In  view  of  the  various 
^ades  and  conditions  of  mankind  in  society, 
it  is  extremely  difficult  to  assert  any  def- 
inite rule,  applicable  to  all  classes  of  so- 
ciety, as  to  what  will  constitute  legal  cruel- 
ty. Legal  cruelty  may  be  defined  to  be  such 
conduct  on  the  part  of  the  husband  as  will 
endanger  the  life,  limb,  or  health  of  the 
wife,  or  create  a  reasonable  apprehension  of 
bodily  hurt.  What  must  be  the  extent  of 
the  injury,  or  what  particular  acts  will  cre- 
ate a  reasonable  apprehension  of  personal 
injury,  will  .depend  upon  the  circumstances 
of  each  case.  The  acts  of  cruelty  must  be 
such  as  to  render  cohabitation  unsafe,  or  are 
likely  to  be  attended  with  injury  to  the  per- 
son or  to  the  health  of  the  wife, "siting 
Evans  v.  Evans,  1  Hagg.  Consist.  Rep.  35, 
and  Westmeath  v.  Westmeath,  2  Hagg.  Eccl. 
Rep.  653.  The  case  cited  was  one  in  which 
the  wife  was  the  libellant,  but  under  our  law 
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the  doctrine  announced  is  equally  applicable 
in  a  case  where  the  husband  is  the  com* 
plaining  party.  The  case  of  Class  v.  Wynn, 
76  Ga.  319,  cites  the  Myrick  Case  approving- 
ly, but  it  holds  nothing  to  the  contrary  of 
the  Odom  Case,  and  the  language  used  wai' 
not  necessary  to  the  ruling  made.  The  caMe 
of  Ray  V.  Ray,  106  Ga.  260,  32  S.  E.  91. 
which  was  an  alimony  proceeding,  also  cites 
the  cases  of  Myrick  v.  Myrick  and  Class  v. 
Wynn  as  authority  for  the  proposition  that 
slanderous  reports  made  by  the  husband 
against  the  wife,  and  which  were  brought  to 
the  wife's  attention,  to  the  effect  that  she 
had  been  imtrue  to  her  marital  vows,  was  - 
such  cruelty  as  would  justify  the  wife  in 
separating  herself  from  her  husband,  and 
that,  having  left  him  for  that  reason,  she 
would  be  entitled  to  alimony.  Such  conduct 
on  the  part  of  a  husband  has  by  numerous 
courts  been  held  to  be  cruel  treatment,  on 
the  idea  that  a  man  who  would  so  outrage 
the  feelings  of  his  wife,  and  so  brutally 
trample  upon  her  sensibilities,  is  not  a  safe 
person  for  her  to  live  with ;  that  such  a  man 
is  necessarily  of  an  extremely  jealous  tem- 
perament, and  subject  to  violent  paroxysms 
of  passion,  the  occurreftce  of  which  would 
reasonably  create  an  apprehension  of  bodily 
harm  to  the  wife;  and  that  the  knowledge  by 
a  virtuous  wife  that  she  was  thus  being 
subjected  to  the  vilest  caliunny  by  the  one 
from  whom  she  had  the  right  to  expect  the 
tenderest  consideration  would  have  a  tend- 
ency to  cause  her  such  mental  anguish  as  to 
seriously  threaten  her  physical  well-being. 
1  Bishop,  Marr.  &  Div.  S  1574.  As  haa  been 
noticed,  however,  the  Ray  Case  was  an  ali- 
mony proceeding,  and  the  language  of  the 
court  to  the  effect  that  the  conduct  men- 
tioned would  sustain  an  action  for  divorce 
was  plainly  obiter. 

So  much  has  been  said  for  the  purpose  of 
demonstrating  that  on  the  question  under 
consideration  neither  this  court  nor  the  law- 
making power  of  the  state  has  ever  departed 
from  the  well-settled  conservative  principles 
of  the  English  law.  On  the  other  hand, 
from  the  date  of  the  adopting  statute  in 
1784  down  to  this  good  hour,  it  has  been  the 
policy  of  the  law  in  this  state  to  refuse  di- 
vorces when  sought  for  reasons  of  conven- 
ience, or  on  account  of  differences  of  tem- 
perament, or  petty  grievances,  between  man 
and  wife. 

3.  The  original  act  providing  for  cruel 
treatment  as  a  ground  of  divorce  used  the 
words  "in  case  of  cruel  treatment  on  the 
part  of  one  towards  the  other."  To  the 
mind  of  the  writer,  this  language  expresses 
an  idea  altogether  at  variance  with  that 
upon  which  the  petition  in  the  present  case 
is   based.     Cruel   treatment,  such   as  mustj[^ 
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have  been  in  the  contemplation  of  the  law- 
makers, necessarily  involves  the  doing  of 
some  act  with  the  intention  of  causing  pain 
or  suffering  to  the  other  party;  else  why 
the  language,  "on  the  part  of  one  towards 
the  other?"  Plainly  the  meaning  is  an  act 
done,  a  word  spoken,  abuse  directed,  towards 
the  other;  a  setting  in  motion  by  one  party, 
by  word  or  act,  of  something  the  purpose  of 
which  is  to  cause  pain  and  suffering  to  the 
other.  It  must  be  the  intention  of  the  of- 
fending party  to  injure — to  wound.  It 
must  be  a  wilful  act  the  purpose  of  which  is 
to  hurt.  Words  spoken  or  acts  done  may 
cause  the  greatest  pain,  the  most  acute  suf- 
fering, but  in  the  absence  of  an  intention  to 
wound  they  do  not  constitute  the  cruel 
treatment  contemplated  by  the  law  as  a 
ground  for  divorce.  In  the  present  case  the 
allegations  of  the  petition  and  the  testimony 
of  the  witnesses  show  that  Mrs.  Ring  was 
guilty  of  conduct  highly  disagreeable  in  its 
consequences  to  her  husband,  but  there  is  an 
entire  absence  of  any  showing  that  she  was 
actuated  by  any  desire  or  intention  to  in- 
flict the  pain  which  he  is  alleged  to  have  en- 
dured. It  seems  that  she  had,  previously  to 
her  marriage,  been*  the  victim  of  a  railroad 
accident,  in  which  she  suffered  severe  in- 
ternal injuries,  and  that  while  undergoing 
medical  treatment  for  those  injuries  she  be- 
came addicted  to  the  habitual  use  of  mor- 
phine, which  continued  during  the  eight 
years  that  she  and  her  husband  lived  to- 
gether. Its  use  was  to  her  a  seeming  neces- 
sity, and  when  in  want  of  it  she  suffered  in- 
tensely. It  appears  that,  in  order  to  quiet 
her,  her  husband  himself  on  occasions  pro- 
cured the  drug  and  gave  it  to  her.  When 
deprived  of  it  she  would,  at  times,  make  ex- 
hibitions of  her  condition  which  amazed,  not 
only  her  husband,  but  the  xsceighborhood  in 
which  they  lived,  and  caused  him  much 
humiliation.  Her  frantic  screams,  when 
begging  for  morphine,  often  caused'  the 
neighbors  to  believe  that  he  was  mistreating 
her.  While  all  this  must  necessarily  have 
been  very  mortifying  to  her  husband,  none  of 
her  acts  were  done  with  that  intention. 
None  wer«  wilful,  malicious,  or  wanton,  but 
all  were  the  result  of  her  uncontrollable  de- 
sire for  this  terrible  narcotic. 

We  are  not  alone  in  the  position  that  inr 
tention  is  a  necessary  element  of  the  cruel 
treatment  which  the  law  recognizes  aa  a 
ground  for  divorce.  Massachusetts  has  a 
statute  which  allows  a  divorce  on  the  ground 
of  "cruel  and  abusive  treatment."    In  the 

comparatively    recent    case    of    W v. 

W ,  141  Mass.  495,  55  Am.  Rep.  491,  6 

N.  £.  541,  Mr.  Justice  Holmes,  who  is  now 
an  associate  justice  of  the  United  States  Su- 
preme Court,  delivering  the  opinion,  said: 
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"The  single  question  reserved  is  whether  the 
practice  of  masturbation  by  a  husband  in 
the  presence  of  his  wife,  but  without  com- 
pelling her  to  remain  present,  which  injures 
her  health  by  its  effect  upon  her  feelings,  is 
'cruel  and  abusive  treatment'  within  the* 
meaning  of  the  law.  "W^e  will  assume,  al- 
though it  is  not  found  as  a  fact,  that  the 
libelee  knew  how  his  conduct  worked  upon 
his  wife,  and  we  fully  agree  that,  in  gen- 
eral, foresight  of  a  consequence  of  one's  act 
has  the  same  effect  upon  liability  for  pro- 
curing it  as  intent  to  produce  that  conse- 
quence. .  .  .  But  the  actual  intuit  and 
purpose  with  which  an  act  is  done  may  be 
of  importance  when  the  question  is  not  one 
of  liability,  but  of  dissolving  the  marriage 
tie.  Certainly  they  may  be  made  so  by 
statute.  The  words  *cruel  and  abusive  treat- 
ment' seem  to  import  on  their  face  conduct 
directed  towards  the  other  party,  and  with 
a  malevolent  motive.  W^ithout  deciding  that 
a  case  could  not  be  imagined  which  would 
fall  within  the  meaning  of  the  words  with- 
out such  a  motive,  it  is  enough  to  say  that 
purely  self-regarding  conduct,  not  forced  up- 
on even  the  knowledge  of  the*  wife  otherwise 
than  by  the  usual  intimacy  of  matriraoDT, 
does  not  constitute  the  offense,  merely  be- 
cause its  folly,  its  disgusting  character,  or 
its  wickedness  disturbs  her  nerves  or  coo- 
science,  and  thus  affects  her  health.*'  In  an- 
other case  from  the  same  state,  that  of 
Ford  V.  Ford,  104  Mass.  198,  it  was  held 
that  to  make  out  a  case  of  cruel  treatment 
the  same  must  be  "intentionally  inflicted.* 
In  the  case  of  Miller  v.  Miller,  78  N.  C.  108. 
the  court  said:  "The  husband's  conduct 
was  not  consciously  or  wilfully  to  the  an- 
noyance of  the  wife.  His  acts  were  not  in- 
tended or  expected  to  annoy  her.  .  .  . 
The  indignity  to  her  feelings  was  not  wil- 
ful on  his  part;"  and  it  was  held  that  the 
petition  of  the  libellant  must  be  dismissed. 
In  Kvei'ton  v.  Everton,  50  N.  C.  (5  Jones 
L.)  210,  which  is  another  case  decided  by  the 
same  court,  the  court  said:  "Whether  any 
other  circumstances  of  insult  and  injury, 
short  of  violence  to,  or  threats  against,  her 
person,  would  be  a  sufficient  ground  of  re- 
lief, and  if  any,  what,  it  is  not  necessary  for 
us  now  to  say.  If  there  be  any  such,  they 
must  have,  as  an  essential  ingredient^  a  wil- 
ful and  malicious  intent  to  offer  insult  and 
do  injury,  and  such  intent  myst  be  alleged 
and  proved.  A  wrong  inflicted  from  mere 
thoughtlessness,  or  without  due  considera- 
tion for  the  feelings  or  situation  of  the  wife, 
may  deserve  censure,  but,  in  the  absence  of 
a  malicious  intent,  it  cannot  be  allowed  the 
effect  of  sundering  the  strong  bond  of  mar- 
riage." To  the  same  effect,  see  Skate  v. 
Shaw,  17  Conn.  189;  1  Bishop,  Marr.  &  Div. 
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i  1575,  where  it  is  laid  down  that  an  unin- 
tentional act,  "though  occasioning  pain  and 
injury,  will  not  warrant  a  diToroe."  The 
reason  of  this  doctrine  grows  ottt  of  the  rule 
that  prevails  both  in  the  ecclesiastical  law 
and  the  law  of  most,  if  not  all,  of  our  states, 
viz.,  that  there  must  be,  arising  out  of  the 
cruel  treatment  complained  of,  a  reasonable 
apprehension  of  danger  to  life,  limb,  or 
health. 

In  those  states  where  the  greatest  latitude 
is  allowed  in  the  grant  of  divorces,  where 
threats,  unkind  words,  jealous  accusations, 
and  the  like,  are  held  to  be  cruel  treatment 
within  the  meaning  of  the  law,  the  decisions 
proceed  upon  the  idea  that  those  things  im- 
ply a  state  of  bad  feeling  which  in  the  na- 
ture of  things  will  eventually  result  in 
danger  of  bodily  harm  to  one  party  or  the 
other.  While  habitual  drunkenness  is,  by 
statutory  enactment  in  many  states,  includ- 
ing our  own,  made  a  ground  for  divorce,  in 
but  few  jurisdictions  has  drunkenness,  un- 
mixed with  other  misconduct,  been  held  to 
constitute  cruel  treatment.  In  73  Am.  Dec. 
628,  in  a  note  to  the  case  of  Morris  v.  Afor- 
ris,  14  Cal.  76,  it  is  said:  "Drunkenness, 
although  long-continued  and  excessive,  is  not 
of  itself  such  cruelty  as  will  constitute 
ground  for  divorce.  It  may  entail  upon  the 
wife  much  misery,  and  a  lifelong  trial  of 
patience  and  fruitless  hope,  but,  if  unaccom- 
panied by  real  or  apprehended  physical  in- 
jury, it  is  insufficient;  the  court  will  not 
unsettle  the  law,  or  depart  from  the  de- 
cided cases,  to  indulge  its  feelings  or  to 
sympathize  with  a  petitioner's  misfortunes," 
— citing  Hudson  v.  Hudson^  3  Swabey  &  T. 
314;  Broxon  v.  Brown,  L.  R.  1  Prob.  &  Div. 
46;  Waskam  v.  Waskam,  31  Miss.  154;  Has- 
kell v.  Haskell,  54  Cal.  262.  In  Haskell  v. 
Haskell,  54  Cal.  262,  the  court  said:  "That 
adultery  or  habitual  intemperance  would  in 
a  popular  sense  constitute  extreme  cruelty, 
we  do  not  (question.  And  so  would  wilful 
desertion  or  wilful  neglect.  But,  in  a  legal 
sense,  extreme  cruelty  is  something  different 
from  any  of  the  other  causes  of  divorce,  and 
constitutes  a  separate  and  distinct  cause  of 
action;  otherwise  it  would  be  unnecessary 
to  specify  any  other  cause  than  extreme 
cruelty  as  a  ground  of  divorce  in  any  case." 
Again,  where  a  brutal  stepfather  beat  and 
mistreated  the  children  of  his  wife,  but  the 
purpose  of  his  conduct  was  not  to  distress 
or  annoy  the  wife  or  to  wound  her  feelings, 
but  was  due  solely  to  his  hatred  or  ill  will 
toward  the  children,  it  was  held  not  to  be 
cruel  treatment.  Walhcourt  v.  Wallscourt, 
11  Jur.  134.  Perry  v.  Perry,  1  Barb.  Ch. 
616,  holds  practically  the  same  principle, 
where  the  wife  was  cruel  to  the  children  of 
the  husband.  But  where  the  beating  was 
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done  in  the  presence  of  the  wife  and  for  the 
purpose  of  wounding  her  sensibilities,  it  was 
held  to  be  cruel,  on  the  idea  that  her  suf- 
fering, although  mental,  was  a  menace  to 
her  health,  and  showed  such  a  disposition  on 
the  part  of  the  husband  as  to  justify  an  ap- 
prehension on  the  part  of  the  wife  of  bodily 
harm  to  herself.  Bramtcell  v.  Bramwell,  3 
Hagg.  Eccl.  Rep.  618;  Friend  v.  Friend,  53 
Mich.  543,  51  Am.  Rep.  161,  19  N.  W.  176; 
Gleason  y.  Oleason,  16  Neb.  15,  19  N.  W. 
784.  There  is  authority  for  the  position 
that  the  word  "treatment**  includes  any  be- 
havior of  one  party  which  affects  the  other 
physically  or  mentally,  whether  with  a  ma- 
levolent motive  or  not.  Robinson  v.  Robin- 
son, 66  N.  H.  600,  15  L.  R.  A.  121,  23  Atl. 
362.  The  decision  in  that  case,  however, 
was  made  under  a  statute  which  authorized 
divorce  for  conduct  seriously  injuring  the 
health  or  endangering  the  reason  of  the  com- 
plaining party.  It  was  held  that,  under 
that  statute,  a  malevolent  motive  need  not 
be  proved;  that  divorce  is  not  intended  as 
a  punishment  of  the  offender,  but  for  the 
protection  of  the  sufferer.  "Whether  the  be- 
havior proved  is  a  sufficient  ground  of  di- 
vorce depends  on  the  question  whether  it 
has  seriously  injured  health  or  endangered 
reason."  The  decision  is  placed  solely  on 
the  words  of  the  statute,  although  the  rea- 
soning employed  is  opposed  to  the  idea  set 

forth  in  the  Massachusetts  case  of  W v. 

W ,  141  Mass.  495,  55  Am.  Rep.  491,  6 

N.  E.  541.  In  many  former  decisions  of  this 
same  court  defining  "cruelty  of  either  party 
to  the  other,"  there  is  much  authority  for 
the  construction  placed  by  us  on  our  stat- 
ute. In  Poor  v.  Poor,  8  N.  H.  307,  29  Am. 
Dec.  664,  Richardson,  Ch.  J.,  says:  "In  the 
judgment  of  law,  any  wilful  misconduct  of 
the  husband  which  endangers  the  life  or 
health  of  the  wife,  which  exposes  her  to 
bodily  hazard  and  intolerable  hardship,  and 
renders  cohabitation  unsafe,  is  extreme  cru- 
elty. .  .  .  Whenever  force  and  violence, 
preceded  by  deliberate  insult  and  abuse,  have 
been  once  wantonly  and  without  provocation 
used,  the  wife  can  hardly  be  considered 
safe.**  The  case  of  Harrait  v.  Harrati,  7  N. 
H.  .196,  26  Am.  Dec.  730,  holds  that,  under 
the  statute  in  New  Hampshire,  a  divorce 
will  not  be  granted  on  the  ground  of  cruelty 
for  conduct  not  wanton  and  wilful,  and  di- 
rected towards  the  innocent  party.  In  the 
Robinson  Case,  60  N.  H.  600,  15  L.  R.  A. 
121,  23  Atl.  362,  it  appeared  that  the  New 
Hampshire  statute  had  been  enlarged,  and 
the  court  held  that  it  was  for  the  very  pur- 
pose of  providing  for  divorce  in  cases  like 
the  one  now  under  consideration,  where  the 
conduct  complained  of  did  not  fall  within 
the  establislied  definition  of  cruel  treatmentJlC 
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We  have  carefully  examined  all  the  caseR 
cited  in  the  brief  of  the  able  counsel  for  the 
defendant  in  error  which  were  decided  by 
courts  other  than  our  own,  and  which  lay 
down  a  different  doctrine  from  that  here  an- 
nounced, and  we  find  that  in  many  instances 
they  are  controlled  by  special  statute  utter- 
ly unlike  our  own.  Thus,  in  the  case  of 
Daioaon  v.  Daicaon,  23  Mo.  App.  169,  where 
it  was  held  tiiat  ''the  habitual  use  of  opiates, 
whose  tendency  is  to  render  the  user  callous, 
reckless,  untruthful,  and  stupid,  to  cause 
physical  prostration,  to  undermine  and  de- 
stroy all  the  objects  of  the  marital  relation, 
and  which  habit  is  usually  incurable,  consti- 
tutes such  indignities  as  furnish  ground  for 
a  divorce,"  it  appears  that  the  Missouri  law 
especially  provides  for  the  grant  of  a  divorce 
where  either  the  husband  or  the  wife  "shall 
offer  such  indignities  to  the  other  as  shall 
render  his  or  her  condition  intolerable."  So, 
also,  the  Texas  case  of  Sheffield  v.  Sheffield, 
3  Tex.  79,  was  decided  under  a  statute  which 
declared  that  "a  divorce  from  the  bonds  of 
matrimony  may  be  obtained  where  either  the 
husband  or  wife  is  guilty  of  excesses,  cruel 
treatment,"  etc.  The  case  of  Barnes  v.  Barnes^ 
96  Gal.  171,  16  L.  R.  A.  660,  30  Pac.  298,  be- 
sides being  directly  contrary  to  the  ruling  in 
the  earlier  California  case  of  Waldron  v. 
Waldron,  85  Cal.  251,  9  L.  R.  A.  487,  24  Pac. 
649,  858,  proceeds  under  a  special  provision 
of  the  law  of  that  state  which  expressly  de- 
fines cruel  treatment  to  be  "the  infliction  of 
grievous  bodily  injury  or  grievous  mental 
suffering  upon  the  other  by  one  party  to  the 
marriage." 

If  the  general  assembly  sees  fit  to  extend 
the  provisions  of  the  Greorgia  law  on  this 
subject,  it  has,  of  course,  the  power  to  do  so. 
This  court  has  neither  the  power  nor  the  in- 
clination. We  can  find  no  authority  of  law 
in  this  state  for  granting  divorces  to  either 
party  for  any  conduct,  no  matter  how  dis- 
astrous its  consequences,  which  does  not 
amount  to  intentional  violence  to  the  injured 
party,  or  create  a  reasonable  apprehension 
of  such  violence.  Our  legislature  has  not 
seen  fit  to  enact  that  any  violation  of  the 
penal  laws  shall  constitute  cruel  treatment. 


but  has  expressly  provided  thai  for  none 
other  than  those  in  which  the  defendant  has 
been  found  guilty  of  a  felony  and  soitcnced 
to  at  least  two  years  in  the  penitentiary 
shall  a  divorce  be  granted,  except  for  the 
one  misdemeanor  of  adultery.  Both  these, 
however,  are  made  a  distinct  ground  for  di- 
vorce. The  writer  can  conceive  of  nothing 
more  distressing  or  harrowing  to  mind  and 
body  than  to  be  united  in  marriage  to  an 
insane  person,  yet  no  general  assembly  in 
Georgia  has  so  reflected  on  the  humanity  of 
our  civilization  as  to  insert  in  our  law  a 
provision  that  insanity  occurring  after  the 
marriage  shall  be  a  ground  for  divorce.  Un- 
der our  marriage  contract,  husbands  and 
wives  still  take  one  another  "for  better  or 
for  worse,"  and  the  divorce  laws  of  thti 
state  do  not  confer  upon  the  courts  the  dis- 
cretion to  annul  the  contract  of  marriage  in 
all  cases  where,  from  considerations  of  ex- 
pediency, or  by  reason  of  the  incompatibility 
of  temperament  of  the  parties,  such  a  coarse 
might  seem  desirable.  The  defendant  in  er- 
ror has  doubtless  suffered  much  on  account 
of  the  unfortunate  habit  of  his  wife,  but  the 
only  bad  habit  which  the  law  of  Georgia  rec- 
ognizes as  a  ground  for  divorce  is  habitual 
intoxication  from  the  use  of  alcoholic 
liquors. 

It  may  not  be  amiss  to  say,  in  conclusion, 
that  in  making  this  decision  we  announce  do 
new  doctrines  or  strange  theories.  On  the 
contrary,  we  but  declare  what  has  been  the 
law  in  Georgia  ever  since  Georgia  has'  been. 
If,  upon  occasions,  this  court  has  seemed  to 
depart  from  those  ancient  principles,  the  ef- 
fect has  not  been  to  change  the  law,  but  to 
stray  from  it. 

Judgment  reversed. 

All  the  Justices  concur,  except  Ziftrnplda, 
P.  J.,  absent  on  account  of  sickness. 

Simmons,  Ch.  J.,  concurring  specially: 

I  concur  in  the  reversal  of  the  judgment, 

on  the  ground  that  the  habitual  use  of  mor 

phine  by  a  wife  is  not,  under  the  Code,  such 

cruel  treatment  as  will  authorize  a  divorce. 
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PEOPLE  of  the  State  of  Illnois  ex  rel,  J.  8. 
STEVENSON  et  al.,  Plffa  in  Eir„ 

V. 

LAW  &  ORDER  CLUB. 

(203  III.  127.) 

Am    Incorporated     aoclal     clnb    cntinot, 
'wltUont  a  license,  dispense  ilauora  to 


its  meniDera  In  ezchanffe  for  checks  delivered 
to  them  upon  their  payment  of  special  awess- 
ments  levied  to  meet  the  cost  of  procuring  the 
liquors,  under  a  statute  providing  that  glvtag 
away  hitozlcatlng  liquors,  or  other  shift  or 
device  to  evade  the  provisions  of  the  act,  shall 
he  held  to  he  an  unlawful  sale. 

(June  le,  1903.) 


NOTK. — As  to  sales  of  Intoxicating  liquor  by  I  Soule,  2  L.  R.  A.  494,  and  note;  People  v.  An- 
sodal  clulw,  see  also,  In  this  series,  People  v.  I  drews,  6  L.  B.  A.  128,  and  note;  State  v.  Nel& 
62  L.  R.  A. 


1908. 


People  ex  rel,  Stevenson  v.  Law  &  Osdeb  Club. 
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ERROR  to  the  Circuit  Court  foi  Randolph 
Coimty  to  review  a  judgment  dismissing 
an  information  in  the  nature  of  quo  warranto 
requiring  defendant  to  show  cause  why  its 
charter  should  not  be  revoked.    Reversed. 

Statement  by  Carter,  J. : 

This  was  an  information  in  the  nature  of 
a  quo  warranto,  filed  by  leave  of  the  court  in 
the  circuit  court  of  Randolph  county  by  the 
state's  attorney,  requiring  the  defendant  in 
error,  the  Law  &  Order  Club,  to  show  cause 
why  its  charter  should  not  be  revoked  for 
misuser.  The  court  was  informed  that  the 
defendant  in  error  was  incorporated  on  the 
20th  of  May,  1902,  under  the  law  of  the 
fitate  of  Illinois  pertaining  to  corporations 
not  for  pecuniary  profit;  that  its  object,  as 
stated  in  its  certificate,  is  for  the  mutual  de- 
velopment and  advancement  of  the  social,  lit- 
erary, and  benevolent  character  of  its  mem- 
bers, but  that  the  corporation  was  in  fact 
conducting  a  dramshop  without  a  license; 
that  it  has  fitted  up  a  room,  known  as  the 
''Annex"  to  the  Randolph  Hotel,  in  the  city 
of  Sparta,  with  all  the  fixtures  and  appur- 
tenances of  a  dramshop,  and  constantly 
keeps  on  hand  intoxicating  liquors;  that  it 
issues  checks  or  assessment  tickets  to  its 
members,  entitling  them  to  the  amount  of 
liquors  equaling  the  amount  in  value  of  the 
money  paid  for  the  tickets  or  checks,  which 
can  be  bou^t  for  cash  of  the  barkeeper,  and 
can  be  used  to  purchase  liquors  at  any  time 
in  any  quantity  desired ;  that  only  a  nominal 
admission  fee  of  25  events  and  monthly  dues 
of  10  cents  are  charged,  which  are  the  only 
sources  of  income  the  club  has,  outside  of  its 
sales  of  liquors;  that  its  trustees  and  man- 
agers are  three  former  saloon  keepers,  whose 
licenses  expired  shortly  before  the  incorpora- 
tion of  the  club;  that  it  has  taken  out  a 
United  States  liquor  dealer's  license,  but  has 
never  had  a  dramshop  license  under  the  laws 
of  Illinois;  that  the  sole,  object  of  the  cor- 
poration is  to  furnish  intoxicating  liquors  to 
its  members  conveniently,  without  paying 
the  license  required  of  dramshop  keepers. 

The  defendant  in  error,  in  its  plea  to  the 
information,  stated  and  admitted  many  of 
the  facts  we  have  set  out  above,  contained 
in  the  information,  but  denied  that  it  con- 
ducted a  dramshop  and  that  it  was  organized 
for  the  purpose  alleged  in  the  information. 
The  plea  sets  out  the  constitution  and  by- 
laws of  the  club  in  full.  They  provide, 
among  other  things,  that  any  male  person  of 
sound  mind,  above  the  age  of  twenty-one 
years,  not  an  habitual  drunkard,  shall  be  eli- 


gible to  membership,  and  that  the  applicant 
shall  be  elected  by  ballot;  two  or  more  black 
balls  being  sufficient  to  reject.  It  avers  that 
the  revenues  of  the  club  are  derived  from  an 
initiation  fee  of  25  cents,  monthly  dues  of 
10  cents,  and  from  special  assessments,  which 
assessments  ''may  be  levied  by  any  ofQcer  of 
the  club,  at  the  suggestion  of  any  member, 
upon  himself,  at  any  time,  in  such  amounts 
as  may  be  mutually  agreeable,  provided  that 
no  sum  less  than  $1  shall  be  levied  at  any 
time,  an'd  such  sums  paid,  together  with  the 
initiation  fees  and  monthly  dues,  shall  be 
subject  to  the  disbursal  of  the  officers  of  the 
club,  whose  duties  it  shall  be  to  provide  out 
of  said  fund  the  club  rooms,  light,  heat, 
books,  periodicals,  papers,  refreshments,  and 
all  other  expenses,  including  the  salary  of 
the  officers,  and  the  residue,  if  any,  shall  be 
turned  into  the  funds  of  the  club;"  that  the 
officers  shall  be  a  president,  a  vice  president, 
and  a  secretary-treasurer,  who  constitute 
the  board  of  managers  and  have  full  control 
of  the  aflfairs  of  the  club,  and  shall  receive 
each  a  salary  not  to  exceed  $50  per  month. 
It  shall  be  the  duty  of  the  officers  to  furnish 
the  members  with  suitable  club  rooms,  and 
provide  books,  magazines,  periodicals,  daily 
papers,  and  refreshments  out  of  the  funds  of 
the  club.  A  member  may  be  expelled  for 
drunkenness,  abuse,  or  neglect  of  his  family, 
profane  and  insulting  language  to  a  member, 
and  violation  of  the  constitution  and  by- 
laws. A  quorum  for  business  is  constituted 
of  the  president,  secretary,  and  three  mem- 
bers. The  plea  further  avers  that  the  club 
has  always  kept  cigars,  bottled  beer,  and  in- 
toxicating liquors,  but  has  never  kept  any 
keg  beer;  that  it  has  never  sold  or  given 
away  anything  to  anybody,  but  has  dispensed 
and  furnished  its  goods  to  its  members  by 
the  drink  or  bottle,  to  be  drunk  in  the  club 
room;  that  the  members  paid  nothing  what- 
ever for  their  drinks,  except  the  actual  cost 
of  the  same  and  cost  of  serving;  that  the 
liquors,  beers,  and  cigars  are  paid  for  by  spe- 
cial assesHment,  for  which  the  party  paying 
gets  a  receipt  for  the  amount  of  refreshments 
to  the  extent  of  said  assessment;  that  no 
money  whatever  is  paid  at  the  bar;  that  the 
main  object  of  the  club  is  to  obtain  and  en- 
joy a  place  of  comfort  and  friendly  inter- 
course for  its  members,  and  that  the  furnish- 
ing liquors  is  merely  incidental  to  the  main 
object  of  the  club;  that  it  has  a  library,  mag- 
azines, periodicals,  and  daily  papers;  that  it 
occupies  one  room,  100  feet  long  by  26  wide, 
which  is  divided  into  three  rooms  or  subdi- 
visions, viz.f  the  anteroom,  the  reading  room. 


12  U  R.  A.  412,  and  note;  State  v.  Horacek,  3 
Iv.  R.  A.  687 ;  State  v.  Easton  Social,  L.  &  M. 
Club,  10  L.  R.  A.  64 ;  Barden  v.  Montana  Club, 
11  L.  R.  A.  593 :  State  v.  Boston  Club,  20  L.  R. 
A.  185 :  SUte  ea  rel.  Bell  v.  St  Louis  Club,  26 
62  L.  R.  A. 


L.  R.  A.  573 ;  State  v.  Austin  Club,  30  L.  R.  A. 
500 ;  People  v.  Adelpbi  Club,  31  L.  R.  A.  510 ; 
Klein  V.  Livingston  Club,  34  L.  R.  A.  94 ;  and 
Mohrmann  v.  SUte,  43  L.  R.  A.  39&  r  -  . 

Digitized  by  VjOOQIC 


886 


Illinois  Suprehe  Coubt. 


JUNB, 


and  the  entertainment  room,  in  which  last 
room  the  social  and  literary  exercises  are 
held,  luncheon  and  refreshments  served,  and 
where  the  library  is  kept. 

The  people  demurred  to  the  plea,  and,  the 
demurrer  being  overruled  by  the  court,  they 
elected  to  abide  by  their  demurrer.  The  in- 
formation was  dismissed  by  the  court,  and 
the  people  have  prosecuted  this  writ  of  er- 
ror to  reverse  the  judgment. 

Messrs.  A.  E.  Crlaler  and  H.  Clay 
Homer,  for  plaintiiTs  in  error : 

The  dispensing  of  liquors  to  the  members 
of  a  club  is  a  sale,  and  the  club  should  have 
a  dramshop  license. 

State,  A'etcarfc,  Prosecutor,  v.  Essex  Cluh, 
53  N.  J.  L.  99,  20  Atl.  769;  People  v.  Soule, 
74  Mich.  250,  2  L.  R.  A.  494,  41  N.  W.  908; 
Marmont  v.  State,  48  Ind.  21;  Martin  v. 
State,  59  Ala.  34;  State  v.  Lockyear,  95  N. 
C.  633,  69  Am.  Rep.  287 ;  State  v.  Mercer,  32 
Iowa,  405;  United  States  v.  Wittig,  2  Low. 
Dec.  466,  Fed.  Cas.  No.  16,748;  Kmavek  v. 
State,  38  Tex.  Crim.  Rep.  44,  41  S.  W.  612; 
Army  d  Navy  Oluh  v.  District  of  Columbia, 
8  D.  G.  App.'544;  State  v.  Shumate,  44  W. 
Va.  490,  29  S.  E.  1001 ;  State  v.  Nets,  108  N. 
C.  787,  12  L.  R.  A.  412,  13  S.  E.  225;  State 
V.  Farmers*  Social,  L,  d  M.  Club,  73  Md.  98, 
10  L.  R.  A.  64,  20  Atl.  783;  State  v.  Boston 
Club,  45  La.  Ann.  685,  20  L.  R.  A.  186,  12 
So.  895;  University  Club  v.  Ratterman,  3 
Ohio  C.  C.  21;  Sogales  Club  v.  State,  69 
Miss.  219,  10  So.  574;  Bowyer  v.  Percy  Sup- 
per Club  [1893]  2  Q.  B.  154;  Rickart  v.  Peo- 
ple, 79  III.  85;  17  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  360. 

Such  misuser  of  the  charter  justifies  the 
dissolution  of  the  corporation. 

State  ex  rel.  Bell  v.  St.  Louis  Club,  125 
Mo.  308,  26  L.  R.  A.  573,  28  S.  W.  604. 

Mr.  M.  W.  Bordera,  for  defendant  in  er- 
ror: 

The  distribution  of  liquor  by  a  bona  fide 
club  among  its  members  is  not  a  sale  within 
the  inhibition  of  a  liquor  law,  even  though 
the  person  receiving  the  liquor  gives  money 
in  return  for  it,  and  the  law  prohibiting  the 
sale  of  liquor  on  Sunday  does  not  apply  to 
such  a  club. 

11  Am.  &  Eng.  Enc.  Law,  1st  ed.  p.  727; 
Black,  Intoxicating  Liquors,  §  142 ;  State  ex 
rel.  Bell  v.  St.  Louis  Club,  125  Mo.  308,  26 
L.  R.  A.  573,  28  S.  W.  604;  Com.,  v.  Pom- 
phret,  137  Mass.  564,  50  Am.  Rep.  340;  Seim 
V.  State,  55  Md.  566,  39  Am.  Rep.  419;  Com. 
v.  Ewig,  145  Mass.  119,  13  X.  E.  365;  Com. 
V.  Geary,  146  Mass.  139,  15  N.  E.  363;  Ten- 
nessee Club  V.  Dwyer,  11  Lea,  452,  47  Am. 
Rep.  298;  Piedmont  Club  v.  Com.  87  Va. 
541,  12  S.  E.  903;  People  v.  Adelphi  Club, 
149  N.  y.  5,  31  L.  R.  A.  510,  43  N.  E.  410; 
Rickart  v.  People,  79  111.  85, 
62  L.  R.  A. 


Carter,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  presented  by  this  record 
is  whether  the  facts  set  up  in  the  plea,  con- 
sidered according  to  their  legal  effect,  are 
sufficient  to  justify  the  defendant  in  error  in 
using  its  corporate  powers  in  dispensing  and 
furnishing  intoxicating  liquors  to  its  mem- 
bers without  first  having  taken  out  a  dram- 
shop license  according  to  the  statutes  of  this 
state.  The  contention  of  the  corporation  is 
that  a  bona  fide  club  can  dispense  liquors  to 
its  members,  as  incidental  merely  to  its  or- 
ganization, without  taking  out  a  dramshop 
license.  Many  cases  from  other  jiirisdictions 
are  cited  holding  this  doctrine.  The  plaintiffs 
in  error  cite  a  large  number  of  cases  holding 
the  contrary  doctrine.  The  authorities  seem 
to  be  in  hopeless  conflict  on  the  subject. 
However,  the  statute  of  this  state  must  gov- 
ern the  case.  The  dramshop  act  (Hurd*8 
Rev.  Stat.  1901,  p.  750),  in  §  1,  defines  a 
dramshop  to  be  "a  place  where  spirituous  or 
vinous  or  malt  liquors  are  retailed  by  less 
quantity  than  1  gallon,"  and  declares  these 
liquors  to  be  intoxicating  liquors  within  the 
meaning  of  the  act.  Section  2  provides  that 
"whoever,  not  having  a  license  to  keep  a 
dramshop,  shall,  by  himself  or  another, 
either  as  principal,  clerk  or  servant,  directly 
or  indirectly  sell  any  intoxicating  liquor  in 
any  less  quantity  than  1  gallon  .  .  . 
shall  be  fined,"  etc  Section  7  provides  that 
"all  places  where  intoxicating  liquors  are 
sold  in  violation  of  this  act  shall  be  taken, 
held,  and  be  declared  to  be  common  nuisances, 
and  all  rooms,  taverns,  eating  houses,  bazars, 
.  .  .  or  other  places  of  public  resort, 
where  intoxicating  liquors  are  sold  in  vio- 
lation of  this  act,  shall  be  deemed  public  nui- 
sances." Section  13  provides  that  "the  giv- 
ing away  of  intoxicating  liquors,  or  other 
shift  or  device  to  evade  the  provisions  of  this 
act,  shall  be  held  to  be  an  unlawful  selling." 
Other  sections  provide  for  the  granting  of 
licenses,  etc. 

Under  the  general  laws  of  the  state  no 
person  has  the  legal  right  to  sell  spirituous 
liquors  without  a  license,  and  by  doing  so  a 
fine  is  incurred,  which  may  be  collected  by 
indictment  or  suit.  Kadgihn  v.  Blooming- 
ton,  58  111.  229.  The  dramshop  act,  which 
took  the  place  of  similar  legislation  which 
has  long  been  on  our  statute  books,  declares 
the  business  of  selling  intoxicating  liquors 
in  quantities  less  than  1  gallon  to  be  crim- 
inal, except  so  far  as  it  is  expressly  author- 
ized and  made  lawful  by  license.  People  « 
rel  Morrison  v.  Cregier,  138  111.  401,  28  N. 
E.  812.  The  language  of  the  statute  is  cer- 
tainly comprehensive  enough  to  include  any 
person,  natural  or  artificial,  and  any  kind  of 
a  sale  or  device  used  in  lieu  of  a  sale  direct. 
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Under  similar  statutes  much  ingenuity  has 
been  expended  in  attempting  to  show  that 
the  dispensing  or  furnishing  of  liquors  to 
members  of  a  club  by  an  agent  of  the  club 
was  not  a  sale,  but  a  mere  transfer  of  the 
special  property  of  the  other  members  to 
him  {Graif  v.  Evans,  L.  R.  8  Q.  B.  Div.  373 ) ; 
wus  in  fact  only  an  equitable  and  convenient 
mode  of  distributing  refreshments  to  its 
members  {Tennessee  Club  v.  Dwyer,  11  Lea, 
452,  47  Am.  Rep.  298)  ;  was  a  delivery  to  the 
member  of  his  part  of  the  liquors  owned  by 
the  club  {State  ew  rel.  Columbia  Club  v.  Mc- 
M aster,  35  S.  C.  1,  14  S.  E.  290) ;  was  but  a 
distribution  among  the  members  of  the  club 
of  the  property  that  belonged  to  them  ( People 
ir.Adelphi  Club,  149  N.Y.6,31  L.R.A.510, 
43  N.  E.  410) ;  was  a  mere  division  among 
the  members  of  the  common  stock  of  liquors 
according  to  a  previously  arranged  system 
{Com.  V.  Smith,  102  Mass.  144).  We  do  not 
concur  in  these  views,  and,  having  regard  for 
the  provisions  of  the  statute  of  this  state  reg- 
ulating the  sale  of  intoxicating  liquors,  they 
cannot  be  allowed  to  control  cases  of  this 
character.  A  sale  is  a  transmutation  of 
propei-ty  from  one  man  to  another  in  consid- 
eration of  some  price  or  recompense  in  val- 
ue. 2  Bl.  Com.  446.  It  is  a  transfer  of  the 
absolute  or  general  property  in  a  thing  for 
a  price  in  money.  Benjamin,  Sales,  §  1.  A 
sale  is  the  passing  of  the  title  and  possession 
of  any  property  for  money  which  the  buyer 
pays  or  promises  to  pay.  Kmavek  v.  State, 
38  Tex.  Grim.  Rep.  44,  41  S.  W.  612.  The 
word  "sell"  has  a  well-known  legal  significa- 
tion, and,  in  the  absence  of  anything  to  the 
contrary  appearing  in  the  statute,  we  must 
assume  that  it  is  here  intended  to  have  that 
signification.     Siegel  v.  People,  106  111.  89. 

The  corporation  or  club,  being  the  owner 
of  the  liquor,  through  its  appointed  agent  de- 
livers it  to  the  member  of  the  club  on  his  re- 
quest, and  receives  a  fixed  compensation  in 
money  therefor.  The  property  in  the  liquor 
passes  to  and  becomes  vested  in  the  individ- 
ual member,  and  the  money  paid  is  received 
for  and  becomes  the  property  of  the  corpora- 
tion. State  V.  Farmers*  Social,  L.  <£  M.  Club, 
73  Md.  98,  10  L.  R.  A.  64,  20  Atl. 
783.  If  an  agent  is  appointed  by  sev- 
eral tenants  in  common  to  dispose  of 
real  or  personal  property,  and  he  docs 
dispose  of  any  part  thereof  in  exchange 
for  money,  it  is  none  the  less  a  sale  because 
the  party  paying  the  money  and  receiving 
such  part  to  his  own  use  happens  to  be  one  of 
the  tenants  in  common.  State  v.  Neis,  108 
N.  C.  787,  12  L.  R.  A.  412,  13  S.  E.  225.  The 
liquor  is  not  the  property  of  the  member  be- 
fore it  is  separated  from  the  common  mass 
and  delivered  to  him  under  his  promise  to 
pay  for  it,  but  the  property  of  the  company. 
It  is  not  the  property  of  the  member  until 
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after  the  delivery  and  appropriation  of  it  by 
him  to  his  own  use.  If  he  should  clandes- 
tinely enter  the  club  house  at  night  and  re- 
gale himself  with  the  liquors  of  the  club,  it 
would  not  be  a  defense  to  an  indictment  for 
the  offense  to  prove  that  he  was  a  member  of 
the  corporation  owning  the  property.  Such 
specious  defenses  have  received  no  counte- 
nance, except  in  prosecutions  for  the  illegal 
sale  of  ardent  spirits.  State,  Newark,  Pros- 
ecutor, V.  Essex  Club,  53  N.  J.  L.  99,  20  Atl. 
769.  It  has  been  said  that  while  the  beer 
was  in  the  keg  it  was  the  common  property 
of  the  society,  but  when  a  portion  was  with- 
drawn and  delivered  to  a  member  of  the  so- 
ciety, upon  credit  or  for  cash,  the  portion  so 
withdrawn  ceased  to  belong  to  the  society 
and  became  the  separate  property  of  the 
member  receiving  it,  and  the  transaction  in- 
vested him  with  the  power  to  drink  it  him- 
self, to  give  it  away,  to  sell  it,  or  to  throw 
it  away.     Marmont  v.  State,  48  Ind.  21. 

But  it  is  not  necessary  to  consider  further 
the  decisions  of  other  states.  This  court 
has  spoken  on  this  subject  in  Rickart  v.  Peo- 
ple, 79  ill.  85.  In  speaking  of  the  contention 
there  made  that  the  ticket  holders  or  parties 
constituting  the  association  owned  the  li- 
quors, we  said  (p.  90)  :  "In  that  view  the 
liquors  would  belong  to  the  company  as  part- 
nership stock,  and  the  company  would  have 
no  more  rightful  authority  to  sell  to  the  in- 
dividual members  or  partners  at  retail,  with- 
out a  license  to  keep  a  dramshop,  than  a 
mere  stranger  would  have.  Buying  tickets, 
as  we  have  seen  [as  in  the  case  at  bar,  levy- 
ing a  special  assessment  and  getting  checks 
therefor],  was  simply  buying  twenty  drinks 
and  I*-ying  for  them  in  advance.  Each  one 
paid  ioT  whatever  he  got,  as  he  would  have 
done  had  he  bought  of  a  licensed  seller.  It 
is  preposterous  to  assume  that  a  number  of 
persons  may,  with  impunity,  associate  them- 
selves together  as  a  firm  or  voluntary  com- 
pany, purchase  a  quantity  of  liquors,  and  re- 
tail them  out  to  the  several  members  as  they 
would  to  strangers.  Such  an  enterprise  is 
unlawful ;  and  all  concerned  would  be  guilty 
of  violating  the  statute.  If  such  a  device 
could  be  tolerated,  it  would  render  all  legis- 
lation on  this  subject  nugatory."  Ttiis  rea- 
soning appliea  with  equal  cogency  to  a  cor- 
poration. As  said  in  State  v.  Shumate,  44 
W.  Va.  490,  29  S.  E.  1001 :  "Whatever  may 
be  the  decisions  and  practioe  m  other  states, 
our  statute' is  so  broad  as  to  allow  no  shift 
or  device  to  defeat  the  purpose  of  its  enact- 
ment. It  plainly  forbids  the  selling  .  .  . 
by  one  person  to  another  of  the  forbidden  in- 
toxicants without  a  state  license;  it  matters 
not  for  what  purpose, — ^literary,  social,  or 
otherwise.  To  decide  to  the  contrary  would 
be  to  turn  every  saloon  into  a  literary,  social, 
or  musical  club,  to  the  entire  destruction  ojh[g 
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the  peace  and  good  order  of  society,  and  the 
iiullifieation  of  all  prohibitory  and  revenue 
legislation." 

Much  is  said  in  the  argument  about  the 
question  whether  the  corporation  was  organ- 
ized in  good  faith  for  literary,  social,  and 
benevolent  purposes,  or  was  a  mere  "shift  or 
device"  to  carry  on  a  dramshop  without  a  li- 
cense, and  thus  to  avoid  the  statute.  The 
demurrer  admits,  of  course,  all  the  facts  well 
pleaded,  but  does  not  admit  the  mere  conclu- 
sions of  the  pleader ;  and  it  is  apparent  from 
the  pleadings  that  the  corporation  is  engaged 
in  selling  intoxicating  liquors  in  less  quanti- 
ties than  1  gallon  without  license.  The 
mere  fact  that  such  liquors  are  sold  to  its 
members,  and  for  a  price  sufficient,  only,  to 
pay  their  cost  and  the  cost  of  serving  them, 
can,  under  the  statute,  make  no  difference. 
As  we  have  seen,  liquors  so  dispensed  are 
sold  within  the  meaning  of  our  statute,  and 
such  sales  without  license  are  a  violation  of 
the  dramshop  act.  In  this  view  of  the  case 
it  is  immaterial  whether  or  not  the  organiza- 
tion and  management  of  this  corporate  club 
are  a  mere  "shift  and  device"  to  evade  the 
statute.  In  either  case  the  statute  is  vio- 
lated. 

It  may  be  said,  however,  that  very  strong 
inferences  arise  from  the  facts  alleged  in  the 
information  and  not  denied  by  the  plea,  and 
from  the  facts  averred  in  the  plea,  that  one 
of  the  leading  objects  of  the  formation  of  the 
club  was  to  furnish  a  place  and  opportunities 
for  the  dispensing  of  intoxicating  liquors, 
without  complying  with  the  statute,  to  a 
large  class  of  persons  desiring  and  who  could 
obtain  them  by  paying  a  nominal  initiation 
fee  and  becoming  members.  No  male  person 
not  a  minor,  a  lunatic,  or  habitual  drunkard 
was  excluded  by  the  constitution  and  by-laws 
from  membership.  Such  excluded  persons 
are  usually  excluded  from  dramshops.  No 
real  or  substantial  provision  was  made  for 
the  support  of  the  club,  and  to  pay  the  sal- 
aries of  the  officers  or  attendants,  except 
from  the  sales  of  liquors  and  cigars  to  the 
members.  So  far  as  we  can  determine  from 
the  averments  of  the  plea,  the  member  desir- 
ing to  obtain  liquor  or  beer  suggested  to  tiie 
officer  of  the  club  in  attendance  that  he  (the 
member )  should  be  specially  assessed,  where- 
upon such  officer  levied  an  assessment  upon 
him  in  such  an  amount  as  was  "mutually 
agreeable."  not  less  than  $1,  and  (as  alleged 
in  the  information  and  not  denied  by  the 
plea)  tickets  were  issued  to  such  member, 
for  which  he  paid  the  amount  assessed,  and 
then  used  them  in  procuring  such  liquors. 
While  it  may  be  true  that  in  the  formation 
of  the  club  other  and  laudable  purposes  were 
intended  to  be  subserved,  still  we  cannot 
avoid  the  conclusion,  reached  from  a  careful 
consideration  of  the  facts  admitted  by  the 
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pleadings,  that  one  of  the  controlling  pur- 
poses of  the  corporation  was  the  purchasing 
and  dispensing  to  its  members  of  intoxicat- 
ing liquors  without  having  obtained  a  license 
to  keep  a  dramshop;  and  this,  as  we  hold  the 
law  to  1>t,  is  a  violation  of  the  statute.  It 
follows  that  the  court  below  erred  in  over- 
ruling the  demurrer  to  the  plea. 

The  judgment  tpill  he  reversed,  and  the 
cause  remanded,  with  directions  to  sustain 
the  demurrer,  and  for  such  further  proceed- 
ings as  to  law  and  justice  may  appert4iin 


Charles  A.  PIERCE  et  al,  State  Board  of 
Live-Stock   Commissioners,   Appts., 

V. 

E.  B.  DILLINGHAM. 
(203  III.   148.) 

1.  Under  a  statute  permlttlns^  the  itot- 
eriior  to  sckeanle  localities  from 
-wlticlK  cattle  cannot  be  importea  ex- 
cept under  the  regulations  of  the  board  of 
live-stock  commissioners,  upon  their  reportinj; 
to  him  that  certain  contagious  and  infectious 
diseases  have  become  epidemic  in  such  local- 
ity, the  governor  cannot  schedule  all  the 
states  and  territories  of  the  United  States,  ao 
as  to  prevent  the  importation  of  cattle  there- 
from until  after  a  tuberculin  test,  upon  a  re- 
port of  the  board  that  "contagious  disease 
prevails  to  a  greater  or  less  extent"  in  sucli 
states  and  territories. 

2.  A  report  by  a  board  of  ll^e-atock 
comniissionera  tbat  cattle  affected 
with,  a  dliieaae  which  prevails  to  a  greater 
or  less  extent  in  a  particular  locality  are  lia- 
ble to  communicate  the  disease  does  not  meet 
the  requirements  of  a  statute  authorizing  the 
governor  to  schedule  places  from  which  cattle 
cannot  be  imported  except  under  the  regula- 
tions of  the  board,  when  the  condition  of  cat- 
tle from  such  locality  Is  such  as  to  render 
them  **Jiable  to  convey  such  disease." 

3.  A  statiite  permitting  reflrulatlonH 
i/rblcli  -v^'lll  prevent  tbe  Importation 
of  cattle  except  under  the  rules  of  the  state 
board  of  live-stock  commissioners  from  "cer- 
tain localities  in  other  states**  in  which  cod- 
tagious  diseases  have  become  epidemic  cannot 
be  so  extended  as  to  comprehend  the  whole 
world  outside  of  the  state  where  the  regula- 
tions arc  to  be  enforced. 

4.  Rnlea  of  a  atate  board  of  ll-ve-atock 


Note. — As  to  validity  of  statute  establishlnf? 
quarantine  against  sheep  imported  into  8tat^ 
see,  in  this  series,  State  v.  Rasmussen,  52  L.  R. 
A.  78,  Affirmed  by  Supreme  Court  of  United 
States  in  45  L.  ed.  U.  S.  820. 

As  to  validity  of  statutory  regulations  gen- 
erally as  to  infected  animals,  see  note  to  Grime» 
V.  Eddy,  26  L.  R.  A.  638. 

As  to  reasonableness  of  order  of  board  of 
health  forbidding  any  person  to  get  off  from  any 
tK)at  or  train  in  the  state  until  after  further 
orders  from  the  board  because  of  existence  of 
yellow  fever  In  certain  places,  see  Wilson  v.. 
Alabama  G.  S.  R.  Co.  52  L.  B.  J^.  357.    . 
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eommlssionera  providing  for  applying  a 
tobercalln  test  to  all  cattle  which  are  brought 
into  the  state  for  dairy  or  breeding  purposes, 
but  exempting  all  other  kinds,  are  Invalid. 
B.  To  Juatlfy  tlte  application  of  tlie 
tuberculin  temt  to  all  cattle  Imported  into 
the  state  for  dairy  or  breeding  purposes,  It 
must  appear  that  It  will  in  a  reasonable  de- 
gree, or  in  some  manner,  determine  the  exist- 
ence or  nonexistence  of  tuberculosis. 

(June  16,  1903.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Court,  Second  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Kane  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  possession  of  cer- 
tain cattle.     Affirmed, 

Statement  by  Rloka,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  for  the  second  district  af- 
firming a  judgment  of  the  circuit  court  of 
Kane  county  in  an  action  of  replevin 
brought  by  appellee  to  recover  from  appel- 
lants 23  head  of  cattle.  A  plea  of  justifica- 
tion was  filed  to  the  declaration,  to  which 
demurrers,  special  and  general,  were  filed. 
The  demurrers  were  sustained,  and  the  de- 
fendants elected  to  stand  by  their  plea,  the 
sufficiency  of  which  is  the  only  question  pre- 
sented on  this  appeal. 

At  the  time  the  facts  in  this  case  took 
place  appellant  Charles  A.  Pierce  was  vet- 
erinarian of  the  state  board  of  live-stock 
commissioners,  and  on  the  19th  of  May, 
1900,  appellee  imported  into  this  state,  from 
Wisconsin,  23  dairy  and  breeding  cattle, 
such  cattle  being  unaccompanied  with  a  cer- 
tificate of  tuberculin  test,  as  required  by  the 
rules  of  said  state  board.  On  said  date  ap- 
pellant Charley  A.  Pierce,  aa  such  veteri- 
narian, in  accordance  with  the  rules  of  said 
board,  quarantined  and  took  possession  of 
said  cattle  at  the  stock  yards  at  Dundee,  Il- 
linois, with  the  aid  of  the  sheriff  of  Kane 
county,  and  placed  Lyman  Andrews  in 
charge  as  cuatodian,  and  Pierce  proceeded  to 
test  such  cattle.  On  May  22,  1900,  appellee 
filed  his  affidavit  in  replevin,  alleging  the 
wrongful  detention  of  said  cattle,  and  that 
he  was  entitled  to  their  possession.  In  due 
course,  declaration  and  plea  thereto  were 
subsequently  filed.  The  plea  sets  up  that  the 
state  board  of  live-stock  commissioners  on 
June  13,  1899,  reported  in  writing  to  John 
R.  Tanner,  governor,  that  "tuberculosis,  a 
dangerously  contagious  disease,  prevails  to  a 
greater  or  less  extent  among  the  cattle  con- 
stituting the  dairy  and  breeding  herds  of  all 
the  states  and  territories  of  the  United 
States  and  foreign  countries,  and  that  cattle 
affected  with  this  disease,  brought  into  the 
state  of  Illinois,  are  dangerous,  and  liable 
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to  communicate  said  disease  to  other  cattle 
with  which  they  are  brought  in  contact," 
and  requesting  the  governor  to  issue  a  proc- 
lamation in  pursuance  of  the  terms  of  "An 
Act  to  Revise  the  Law  in  Relation  to  the 
Suppression  and  Prevention  of  the  Spread 
of  Contagious  and  Infectious  Diseases 
among  Domestic  Animals,"  and  requesting 
the  governor,  in  such  proclamation,  to  sched- 
ule all  states  and  territories  within  the 
United  States,  other  than  the  state  of  Illi- 
nois, and  all  foreign  countries,  and  prohib- 
it the  importation  of  dairy  and  breeding  cat- 
tle (cows,  bulls,  or  calves)  therefrom  into 
the  state  of  Illinois,  except  in  accordance 
with  the  rules  and  r^ulations  adoffted  by 
said  board;  that  the  board  of  live-stock  com- 
missioners on  June  13,  1899,  submitted  \^ith 
their  report  to  the  governor  a  set  of  rules 
and  regulations  prescribed  by  the  said  board 
to  govern  the  importation  of  dairy  and 
breeding  cattle  into*the  state  of  Illinois  from 
states  and  territories  to  be  scheduled  by  the 
governor's  proclamation,  "as  requested  by 
the  said  report  with  reference  to  tuberculosis 
among  cattle;"  that  the  rules  so  submitted 
were  on  the  13th  day  of  June,  1899,  duly  ap- 
proved by  the  governor.  The  rules  of  said 
board  are  set  out  in  the  plea,  and  are  sub- 
stantially as  follows: 

Rule  1.  Any  shipper  or  owner  of  dairy  or 
breeding  cattle  in  states  or  territories, 
scheduled  or  to  be  scheduled  by  the  govern- 
or on  account  of  tuberculosis  among  cattle, 
desiring  to  ship  such  cattle  into  the  state  of 
Illinois,  must,  before  offering  the  same  for 
shipment  to  any  railroad  or  transportation 
company,  or  before  driving  the  same  into 
this  state,  have  the  cattle  tested  with  tuber- 
culin by  a  veterinarian  recognized  by  the 
sanitary  authorities  of  the  state  in  which 
such  owner  or  shipper  resides,  and  author- 
ized by  such  authorities  to  make  such  test. 

Rule  2.  Before  offering  any  such  cattle  for 
shipment  as  aforesaid,  or  before  driving  the 
same  into  the  state  of  Illinois,  a  statement, 
in  duplicate,  of  temperature  taken  in  the 
test  provided  for  in  rule  1,  certified  by  such 
duly  authorized  and  recognized  veterinarian, 
with  the  affidavit  on  the  back  thereof  of  the 
owner,  setting  forth  that  the  cattle  to  be 
shipped  or  transported  or  driven  into  thi? 
state  are  the  same  referred  to  in  the  state- 
ment of  temperature  therein,  must  be  sent 
to  the  state  board  of  live-stock  commission- 
ers at  Springfield,  Illinois,  for  indorsement 
or  acceptance  and  approval  of  such  test, 
which  indorsement,  if  the  test  is  accepted 
and  approved,  shall  be  made  by  the  secre- 
tary or  chairman  of  said  board,  and  the 
original  copy  of  the  statement,  thus  in- 
dorsed, will  be  returned  to  the  owner. 

Rule    3.  In    conductiiyf  .^^i|^   tuberculinr[^ 
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test,  the  yeterinarian  shall  take  at  least  four 
preliminary  temperatures  at  intervals  of 
two  hours  during  the  day  of  the  evening  of 
injecting,  and  at  least  five  temperatures  at 
intervals  of  two  hours,  commencing  ten 
hours  after  injection. 

Rule  4.  No  shipment  of  dairy  or  breeding 
cattle  destined  to  any  point  in  the  state  of 
Illinois  from  states  and  territories  pre- 
scribed and  designated  in  the  proclamation 
of  the  governor  aforesaid  shall  be  received 
by  any  railroad  or  transportation  company 
doing  business  in  the  state  of  Illinois,  from 
the  original  shipper  or  from  any  connecting 
railroad  or  transportation  company,  unless 
the  same  be  accompanied  by  the  certificate 
designated  in  rule  2,  properly  indorsed  as 
provided  therein;  such  certificate  to  be  at- 
tached to  the  way  bill,  memorandum  bill, 
or  hill  of  lading  accompanying  the  shipment, 
and  to  be  delivered  with  said  bill  to  the  con- 
signee. 

Rule  5.  Any  dairy  or  breeding  cattle 
(cows,  bulls,  or  calves),  shipped  or  driven 
into  the  state  of  Illinois  from  other  states 
and  territories  designated  and  described  in 
the  governor's  proclamation  aforesaid,  with- 
out being  accompanied  by  the  certificate 
aforesaid,  properly  indorsed,  will,  upon  dis- 
covery, be  placed  in  quarantine  until  tested 
with  tuberculin  by  a  veterinarian  designated 
by  this  board,  which  test  shall  be  made  at 
the  expense  of  the  owner,  and  any  cattle 
that  shall  react  to  such  test  and  be  con- 
demned will  be  destroyed  without  compensa- 
tion to  the  owner. 

The  plea  then  recites  that  the  governor,  in 
pursuance  of  such  report,  issued  a  proclama- 
tion (which  is  set  out  hereafter).  The  plea 
further  recites:  "That  on  the  19th  day  of 
May,  1900,  the  said  proclamation '  and  the 
said  rules  of  the  said  state  board  of  live- 
stock commissioners  being  then  in  full  force 
and  virtue  and  unrevoked,  the  said  23  cows 
mentioned  in  said  declaration,  then  and 
there  being  dairy  and  breeding  cattle,  ar- 
rived in  Dundee,  Kane  county,  Illinois,  in  a 
special  stock  car  of  the  Chicago  &  North- 
western Railway  Company,  and  were  there 
delivered  by -the  said  railway  company  to 
the  plaintiff,  which  said  23  cows  had  been, 
during  the  month  of  May,  1900,  shipped  into 
the  state  of  Illinois  from  the  state  of  Wis- 
consin by  the  plaintiff,  and  which  said  cows 
were  not  then  and  there  accompanied  by  a 
certificate  of  tuberculin  test  of  the  said 
cows,  as  designated  in  rule  2  of  the  said 
rules  and  regulations  of  said  board  of  live- 
stock commissioners  of  the  state  of  Illinois, 
approved  by  the  said  governor,  and  which 
said  23  cows  were  intended  to  be  used  for 
dairy  and  breeding  purposes  in  said  state  of 
Illinois;  that  this  defendant  Charles  A. 
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Pierce,  assistant  state  veterinarian,  then  and 
there,  by  virtue  of  the  statutes  of  this  state 
and  the  said  proclamation  and  said  rules, 
served  a  notice  of  quarantine  of  the  said  23 
cows  upon  the  plaintiff  personally,  and  after 
the  service  of  the  said  quarantine  notice  thi^ 
defendant  Charles  A.  Pierce  called  upon  this 
defendant  II.  F.  Demmer,  who  was  then  and 
there  sheriff  of  Kane  county,  Illinois,  to  as- 
sist him,  the  said  defendant  Charles  A. 
Pierce,  to  take  possession  of  the  said  23 
cows,  and  the  defendant  Charles  A.  Pierce, 
as  such  veterinarian,  assisted  by  the  said  H. 
F.  Demmer,  as  such  sheriff,  took  possession 
of  the  23  cows,  for  the  purpose  that  the  said 
defendant  Charles  A.  Pierce,  as  such  veter- 
inarian, might  test  them  with  tuberculin, 
and  this  defendant  Charles  A.  Pierce,  as 
such  veterinarian,  then  and  there  proceeded 
immediately  to  test  the  said  23  cows  with 
tuberculin,  in  accordance  with  the  said  rule 
5  of  the  said  rules  and  regulations  of  the 
said  state  board  of  live-stock  commissioners, 
hereinbefore  set  forth,  which  is  the  same 
taking  and  detention  in  the  said  declaration 
above  supposed,  and  none  other." 

Messrs.  C.  H.  Wayne  and  F.  W.  Jos- 
lyn,  with  Mr.  H.  J.  Hmmlin,  Attorney 
General,  for  appellants. 

Messrs.  BnMell  *  Haselhnrat  and  D. 
B.  Sherwood,  for  appellee: 

The  executive  can  exercise  no  power  ex- 
cept such  as  is  clearly  granted  by  the  Con- 
stitution. 

Field  V.  People,  3  111.  79;  People  ex  rcl 
McDougall  v.  O'Toole,  164  111.  350,  45  N.  E. 
683. 

Where  an  affirmative  statute,  introductive 
of  new  law,  directs  a  thing  to  be  done  in  a 
certain  manner,  it  can  be  done  in  no  other 
manner. 

Potter's  Dwarr.  Stat.  p.  72;  Diversey  ▼. 
Smith,  103  111.  378,  42  Am.  Rep.  14. 

Where  power  is  conferred  on  a  municipal 
corporation  to  enact  rules,  such  rules  must 
be  reasonable. 

Tugman  v.  Chicago,  78  111.  406;  Hurst  v. 
Warner,  102  Mich.  247,  26  L.  R.  A.  484,  60 
N.  W.  440;  Potts  v.  Breen,  167  111.  67,  39  L. 
R.  A.  152,  47  N.  E.  81. 

The  power  conferred  by  statute  upon  the 
state  board  of  live-stock  commissioners  to 
make  rules  and  regulations  does  not  author- 
ize such  board  to  prescribe  rules  and  regu- 
lations that  are  unreasonable,  or  that  re- 
stricts rights  and  privileges  guaranteed  by 
public  law. 

Potts  v.  Breen,  167  111.  67,  39  L.  R.  A.  152, 
47  N.  £.  81 ;  Lavchaugh  v.  Board  of  Educa- 
tion, 177  111.  572,  52  N.  E.  850;  8tate  €jp  rcU 
Adams  v.  Burdge,  95  Wis.  390,  37  L.  R.  A. 
157,  70  N.  W.  347;  Re  Smith,  146  N.  Y.  68, 
28  L.  R.  A.  820,  40  N.  E.  497;  People  ew  rel 
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Copcutt  ▼.  Board  of  Health,  140  N.  Y.  I, 
23  L.  R.  A.  481,  35  N.  E.  320. 

A  regulation  prohibiting  the  importation 
of  cattle  from  all  other  states  or  countries 
is  invalid,  where  the  state  only  authorizes 
such  prohibition  of  importation  from  certain 
localities  where  a  dangerous  or  infectious 
disease  exists. 

Hurst  V.  Warner,  102  Mich.  247,  26  L.  R. 
A.  484,  60  N.  W.  440. 

A  regulation  making  the  importation  of  a 
certain  kind  of  cattle  an  offense,  and  which 
does  not  prohibit  the  importation  of  certain 
other  kinds  of  cattle  from  the  same  locality, 
that  are  subjected  to  the  same  exposure,  is 
illefi^al  and  void. 

Harding  v.  People,  160  111.  459,  32  L.  R. 
A.  445,  43  N.  E.  624. 

Police  power  does  not  justify  class  legis- 
lation. 

Eden  v.  People,  161  111.  296,  32  L.  R.  A. 
659,  43  N.  E.  1108. 

There  is  no  presumption  in  law  that 
tuberculosis  is  a  contagious  disease,  arising 
from  the  proclamation  of  the  governor. 

Davis  V.  Walker,  60  111.  452. 

It  is  the  fact  of  contagious  disease,  or  of 
exposure  thereto,  w^hich,  under  the  statute, 
gives  the  power  to  the  board  of  live-stock 
commissioners  to  quarantine;  and,  unless 
that  fact  exists,  no  authority  to  quarantine 
exists. 

Pearson  v.  Zehr,  138  111.  48,  29  N.  E.  864. 

If  the  statute  were  the  sajne  as  these 
rules  and  regulations,  it  would  clearly  be 
unconstitutional. 

Re  Barber,  39  Fed.  641 ;  Harvey  v.  Huff- 
man, 39  Fed.  646,  note. 

Ricks,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  for  deter- 
mination in  this  case  is,  Did  the  plea  of  ap- 
pellants set  up  sufficient  facts  to  give  legal 
justification  for  their  acts  in  the  premises? 
If  so,  the  demurrer  filed  by  appellee  should 
have  been  overruled;  otherwise,  it  was  prop- 
erly sustained.  Legislation  having  for  its 
object  the  limitation  and  stamping  out,  as 
far  as  human  precautions  can,  infectious  dis- 
eases of  man  or  beast,  is  of  vital  importance, 
not  only  because  of  the  salutary  results 
sought  to  be  gained  thereby,  but  also  be- 
cause the  means  to  be  employed  must  gen- 
erally involve  an  infringement  of  personal 
liberty  or  interference  with  private  proper- 
ty; and,  when  such  is  the  case,  the  provi- 
sions of  the  law  under  which  it  is  claimed 
such  rights  of  interference  are  conferred  de- 
mand a  most  careful  consideration.  ''Where 
such  right  is  claimed,  it  must  appear  very 
clearly  and  patisfactorily,  not  only  that  it 
has  been  conferred  by  the  law,  but  also  that 
in  its  exercise  the  facts  were  present  which 
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justified  it.  The  validity  of  the  law  is  not 
so  much  called  in  question  as  the  right  to 
enforce  its  provisions.  .  .  .  Certainly 
no  power  should  be  implied  from  au  act 
which  is  not  necessary  to  its  due  execution, 
and,  where  the  liberty  and  the  property  of 
persons  are  sought  to  be  brought  within  its 
operation,  the  case  must  be  clearly  seen  to 
be  within  those  intended  to  be  reached." 
Re  Smith,  146  N.  Y.  68,  28  L.  R.  A.  820,  40 
N.  E.  497. 

The  state  board  of  live-stock  commission- 
ers is  a  creation  of  the  statute,  and  must  de- 
rive its  authority  therefrom.  That  section 
of  the  statute  under  which  the  appellants  in 
this  case  assumed  to  act  is  penal  in  its  na- 
ture, hence  requires  a  strict  construction. 
Its  powers  cannot  be  extended  by  intend- 
ment. Though  the  authority  conferred  on 
this  board  may  permit  it  some  latitude  of 
action,  yet  its  powers  must  be  restricted  to 
the  enforcement  of  some  statute  relating  to 
some  particular  condition  or  emergency  in 
respect  to  the  live  stock  of  the  state.  State 
eos  rel,  Adams  v.  Burdge,  95  Wis.  390,  37  L. 
R.  A.  157,  70  N.  W.  347.  Section  4  of  the 
statute  in  relation  to  the  suppression  and 
prevention  of  the  spread  of  contagious  and 
infectious  diseases  among  live  stock  pro- 
vides (Kurd's  Rev.  Stat.  1899,  p.  155,  chap. 
8)  as  follows:  ** Whenever  said  board  of 
commissioners  shall  report  to  the  governor 
that  such  diseases  have  become  epidemic  in 
certain  localities  in  other  states,  or  that 
their  condition  would  render  such  domestic 
animals  liable  to  convey  such  diseases,  he 
may,  by  proclamation,  schedule  such  locali- 
ties, and  prohibit  the  importation  of  any 
live  stock  of  the  kind  diseased  into  the  state, 
except  under  such  regulations  as  may  l>e 
prescribed  by  the  said  board  and  approved 
by  the  governor." 

Assuming  to  comply  with  the  require- 
ments of  this  section,  the  state  board  of 
live-stock  commissioners,  on  June  13,  189d, 
reported  to  the  governor  of  this  state  "that 
tuberculosis,  a  dangerously  contagious  dis- 
ease, prevails  to  a  greater  or  less  extent 
among  the  cattle  constituting  the  dairy  and 
breeding  herds  of  all  the  states  and  terri- 
tories of  the  Cnited  States  and  of  foreign 
countries,  and  that  cattle  affected  with  thi' 
disease,  being  brought  into  the  state  of  Illi- 
nois, are  dangerous,  and  liable  to  communi- 
cate Ba\d  disease  to  other  cattle  with  which 
they  are  brought  in  contact,  and  respect- 
fully request  Your  Excellency  to  issue  a 
proclamation  in  pursuance  of  the  terms  oi 
said  above-entitled  act,  scheduling  all  states 
and  territories  within  the  United  Stat<»s, 
other  than  the  state  of  Illinois,  and  all  for- 
eign countries,  and  prohibiting  the  importa- 
tion of  dairy  or  breeding  cattle  (cows,  bulla, 
or  calves;  therefrom  into  the  state  of  lll^iC 
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nois,  except  in  accordance  with  the  rules 
and  regiilations  adopted  by  this  board  and 
lierewith  submitted  for  your  approval." 
Pursuant  to  the  reception  of  said  report  by 
the  governor  he  made  proclamation  as  fol- 
lows: "Now,  therefore,  I,  John  R.  Tanner, 
Governor  of  the  state  of  Illinois,  as  provided 
by  §  4  of  the  above-entitled  act,  do  hereby 
make  proclamation  of  the  foregoing  facts 
and  schedule  the  following  territory,  to  wit : 
All  the  states  and  territories  of  the  United 
States,  other  than  the  state  of  Illinois,  and 
all  foreign  countries;  and  prohibit  the  im- 
portation of  dairy  or  breeding  cattle  (cows, 
bulls,  or  calves  used  or  intended  to  be  used 
for  dairy  or  breeding  purposes)  from  the 
above-described  territory  into  the  state  of 
Illinois,  except  under  the  regulations,  here- 
to attached  and  made  a  part  hereof,  that 
have  been  prescribed  by  the  state  board  of 
live-stock  commissioners  and  approved  by 
me." 

Careful  examination  convinces  us  that  the 
report  made  by  the  state  board  in  this  case 
is  not  such  as  is  required  by  the  statute  as 
a  prerequisite  for  the  issuance  by  the  gov- 
ernor of  a  proclamation  scheduling  certain 
localities  and  prohibiting  or  restricting  the 
importation  of  live  stock  into  the  state.  The 
statute's  essential  requirement  of  the  re- 
port is  "that  such  diseases  have  become  epi- 
demic in  certain  localities  in  other  states, 
or  that  their  condition  would  render  such 
domestic  animals  liable  to  convey  such  dis- 
eases." The  term  "such  diseases"  must  re- 
late to  "contagious  or  infectious  diseases" 
designated  in  the  preceding  §  2.  Under  §  4 
such  report  is  only  justified  when  contagious 
or  infectious  diseases  become  epidemic.  The 
board  did  not  report  that  such  was  the  case 
in  the  territory  they  ask  to  have  scheduled. 
They  simply  state  that  a  certain  "contagious 
disease  prevails  to  a  greater  or  less  extent 
.  .  .  in  all  states  and  territories  of  the 
United  States."  A  contagious  disease  may 
"prevail  to  a  greater  or  less  extent,"  and 
still  there  be  no  epidemic  Contagious  dis- 
ease simply  means  one  communicable  by  con- 
tact. The  victim  of  such  a  disease  might  be 
BO  isolated  from  others  of  its  species  as  to 
render  contact  and  an  epidemic  impossible. 
The  other  alternative  of  tlie  statute  is,  "or 
that  their  condition  would  render  such  do- 
mestic animals  liable  to  convey  such  dis- 
eases." The  report  of  the  board  does  not 
state  that  the  condition  of  all  cattle  in  the 
district  scheduled,  or  even  all  "dairy  or 
breeding  cattle,"  which  is  the  particular 
class  sought  to  be  scheduled  against,  is  such 
"that  their  condition  would  render  such  do- 
mestic animals  liable  to  convey  such  dis- 
eases." The  report  simply  states  "that  cat- 
tle affected  with  this  disease  •  •  •  are 
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liable  to  communicate  said  disease."  It 
seems  clear  to  us  that  neither  of  the  stat- 
utory requirements  on  which  to  base  such 
a  report  has  been  complied  with.  If  not,  the 
proclamation  of  the  governor  was  unwar- 
ranted, and  the  acts  of  the  appellants  in  the 
premises  were  without  legal  justification. 

We  also  think  that  the  intention  of  that 
portion  of  the  statute  which  says  "that  such 
diseases  have  become  epidemic  in  certain  lo- 
calities in  other  states"  is  not  met  by  the  re- 
port that  "tuberculosis,"  a  dangerously 
contagious  disease,  prevails  to  a  greater  or 
less  extent  among  the  cattle  constituting  the 
dairy  and  breeding  herds  of  all  the  states 
and  territories  of  the  United  States  and  for- 
eign countries."  The  purpose  of  the  statute 
no  doubt  is  to  vigilantly  guard  the  health 
conditions  of  the  domestic  animals  of  the 
state,  but  it  should  be  done  with  due  care 
that  no  order  entered  to  secure  it  shall  be 
so  sweeping  and  arbitrary  as  to  interfere 
unreasonably  with  the  rights  of  its  citi- 
zens or  place  unnecessary  restrictions  upon 
their  trade.  Wilson  v.  Alabama  G.  8.  R. 
Co.  77  Miss.  714,  52  L.  R,  A.  357,  28  So. 
567.  We  think  it  was  not  the  intention  of 
the  legislature  that  the  meaning  of  the  term 
"certain  localities  in  other  states"  should  be 
so  extended  as  to  comprehend  the  whole 
world  outside  of  the  ntate  of  Illinois,  nor  do 
we  think  it  a  legitimate  exercise  of  the  po- 
lice power  to  so  enlarge  the  meaning  of  the 
statute  and  invest  this  board  with  so  arbi- 
trary and  sweeping  power.  The  term  "lo- 
cality" has  a  well  understood  and  limited 
application,  and  without  the  plea  averring 
( which  it  does  not )  that  the  cattle  replevied 
came  from  a  locality  where  the  disease  was 
epidemic,  or  that  they  were  themselves  af- 
fected, or  that  their  condition  was  such  as 
to  render  them  liable  to  convey  tuberculosis, 
we  think  it  would  be  extending  the  authority 
of  this  board  beyond  unheard  of  limits  to 
give  it  the  right  to  seize  private  property 
and  subject  it  to  some  test  that  it  might 
provide  for  in  its  rules  and  regulations, 
when  there  is  no  ground  whatever,  or  even 
claim  advanced,  for  suspecting  that  the 
stock  in  question  was  not  free  from  all  dis- 
ease. In  fact,  the  whole  defense  of  appel-, 
lants  is  predicated  upon  the  charge  above 
that  the  cattle  in  question  had  not  been  sub- 
jected to  the  tuberculin  test  prescribed  by 
the  board  before  shipment.  It  is  not  alone 
the  fear  or  apprehension  of  possible  danger, 
unsupported  by  reasons,  that  ju;stifies  so 
grave  an  interference  with  private  rights. 
Oreenshoro  v.  Ehrenreich,  80  Ala.  679,  60 
Am.  Rep.  130,  2  So.  725.  In  the  opinion  of 
the  appellate  court  Justice  Waterman  aptly 
said  (p.  311,  96  111.  App.) :  "The  report  of 
the  state  board  to  .the,  pernor  does  not,  in 
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Accordance  with  the  statute,  state  that  any 
contagious  or  infectious  disease  has  become 
epidemic,  either  in  the  state  of  Wisconsin  or 
any  othei  state,  territory,  or  country;  nor 
does  it  declare  that  the  condition  of  the  do- 
mestic animals  of  the  state  of  Wisconsin  or 
Any  other  locality  is  such  as  would  render 
such  domestic  animals  liable  to  convey  such 
•diseases.  It  merely  declares  that  tuber- 
culosis, a  dangerously  contagious  disease, 
prevails  to  a  greater  or  less  extent  among 
the  cattle  constituting  the  dairy  and  breed- 
ing herds  of  all  the  states  and  territories 
of  the  United  States  and  foreign  countries; 
.  .  .  that*  is  to  say,  the  state  board  re- 
ports that  one  or  more  of  the  cows  in  the 
dairy  and  breeding  herds  of  the  state  of 
Wisconsin,  Asia,  Europe,  South  America, 
a.nd  the  rest  of  the  world  was  or  were  af- 
fected with  tuberculosis,  and  upon  such  re- 
port as  to  one  cow  or  more,  asked  the  gov- 
ernor to,  and  he  did,  in  so  far  as  by  a  proc- 
lamation he  could,  prohibit  the  importation 
of  dairy  or  breeding  cattle  (cows,  calves,  or 
bulls)  into  the  state  of  Illinois.  .  .  . 
However  great  may  be  the  powers  of  the 
state  board,  it  is  manifest  they  are  only 
such  as  are  conferred  by  the  statute.  The 
statute  has  authorized  the  governor  to,  by 
proclamation,  schedule  localities  from  which 
the  importation  of  cattle  cannot  be  made 
only  upon  a  report  by  the  board  that  in- 
fectious and  contagious  diseases  prevail  in 
such  localities,  or  that  the  condition  of  cat- 
tle there  is  such  as  would  render  the  do- 
mestic animals  thereof  liable  to  convey  such 
diseases." 

Kule  5  of  the  set  of  rules  and  regulations 
adopted  by  said  board,  submitted  to  the  gov- 
ernor and  attached  to  and  made  a  part  of 
his  proclamation,  provides  that  any  cattle  of 
the  class  scheduled  against,  brought  into 
the  state  unaccompanied  by  the  certificate 
provided  for  in  rule  2,  shall,  "upon  discov- 
ery, be  placed  in  quarantine  until  tested 
with  tuberculin  by  a  veterinary  designated 
by  this  board,  which  test  shall  be  made 
at  the  expense  of  the  owner.  Any  cat- 
tle that  shall  react  to  such  test  and  be  con- 
demned will  be  destroyed  without  compensa- 
tion to  the  owner."  Rule  I  provides  for  the 
application  of  such  test  to  cattle  outside  of 
the  state  as  a  prerequisite  to  their  being 
brought  into  it.  Rule  3  provides  for  the  ap- 
plication of  the  test  in  a  certain  manner. 
There  is  no  averment  in  either  the  rules  or 
the  plea  that  tuberculosis  is,  as  a  matter  of 
fact,  a  contagious  disease;  nor  is  it  averred 
in  either  the  rules,  plea,  or  report  to  the 
governor  that  the  test  prescribed  is  a  sure 
means' of  its  detection,  and  the  rules  proceed 
on  the  assumption  of  both  as  absolute  facts ; 
nor  is  it  averred  that  such  test  has  received 
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the  legislative  sanction  of  this  state.  They 
assume  that  this  test  gives  warrant  to  the 
board  for  the  slaughter  of  such  animals  as 
are  ajffected  by  the  test  in  a  certain  way, 
and  that  without  compensation  to  the  own- 
er. 

We  held  in  Davis  v.  Walker,  60  111.  452, 
that,  although  a  statute  assumed  a  certain 
theory  as  a  fact,  a  legal  presumption  of  the 
truth  of  the  thwry  did  not  follow,  and  that 
liability  could  be  avoided  only  upon  actual 
proof  of  facts  warranting  the  exemption.  In 
Pearson  v.  Zehr,  138  111.  48,  29  N.  E.  854, 
we  held  that  the  board  of  livestock  commis- 
sioners could  not  exempt  itself  from  liabil- 
ity for  the  slaughter  of  animals,  except  up- 
on actual  proof  that  the  slaughtered  ani- 
mals were  affected  with,  or  had  been  exposed 
to,  a  certain  disease.  The  test  proposed 
here  may  be  efficacious,  or  it  may  not.  There 
is  no  averment  in  the  plea  that  it  is.  So 
far  as  disclosed,  it  may  be  of  no  utility 
whatever.  Certainly,  then,  the  plea  cannot 
be  said  to  give  authority  for  the  acts  of  ap- 
pellants. In  Potts  V.  Breen,  167  III.  67,  39 
L.  R.  A.  152,  47  N.  E.  81,  we  held  that  the 
state  board  of  health  had  no  authority  to 
establish  and  cause  to  be  enforced  a  rule  re- 
quiring all  children  to  b^e  vaccinated  as  a 
prerequisite  to  attendance  at  public  school, 
where  the  children  had  not  been  exposed  to 
and  were  not  shown  to  be  affected  with 
smallpox,  and  said  disease  was  not  declared 
or  shown  to  be  epidemic.  So  far  as  the 
pleadings  in  this  case  disclose,  the  cattle  in 
question  were  not  affected  with,  nor  had 
they  been  exposed  to,  any  disease,  contagious 
or  otherwise;  nor  was  there  any  averment 
in  the  plea  that  the  condition  of  the  cattle 
was  such  as  to  render  them  liable  to  con- 
vey such  disease,  or  that  an  epidemic  of 
tuberculosis  prevailed  in  the  locality  from 
which  they  came.  The  principle  recognized 
in  the  case  last  cited  has  been  held  to  be  the 
law  in  numerous  other  cases.  State  ex  rel. 
Adams  v.  Burdge,  95  Wis.  390,  37  L.  R.  A. 
157,  70  N.  W.  347;  Re  Smith,  146  N.  Y.  68, 
28  L.  R.  A.  820,  40  N.  E.  497. 

We  think  this  plea  bad  for  many  reasons, 
among  which  are  that  it  does  not  appear  by 
the  report  of  the  board  of  live-stock  com- 
missioners that  the  disease  of  tuberculosis 
existed  in  an  epidemic  form  in  any  locality, 
state,  territory,  or  foreign  country;  that  it 
is  nowhere  averred  in  the  plea  that  the  stock 
in  question  came  from  any  locality,  state, 
territory,  or  country  where  the  disease  was 
epidemic;  that  they  were  in  fact  affected 
with  it;  or  that  their  condition  was  such 
that  it  might  render  them  liable  to  convey 
such  disease. 

Appellants  insist,  however,  that,  though 
it  be  conceded  that  the  j^^g^  g^^^O©gle 
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the  proclamation  of  the  governor,  and  the 
averments  of  the  plea  are  all  too  broad  and 
too  general,  and  all  lacking  in  certainty  to 
a  reasonable  in  ten  t,  still  the  demurrer 
should  have  been  overruled,  the  plea  sus- 
tained, and  appellee  required  to  proceed  to 
trial;  and  then,  if  appellants  could  prove 
that  the  cattle  in  question  did,  as  a  fact 
come  from  a  particular  locality  in  Wisconsin 
where  tuberculosis  did  exist  to  the  extent 
that  cattle  brought  therefrom  were  liable  to 
convey  the  disease  to  cattle  in  this  state, 
all  the  general  terms  of  the  report  and  proc- 
lamation could  be  rejected  as  surplusage, 
and  a  verdict  sustained.  This  seems  to  us 
to  be  begging  the  question.  The  report, 
rules,  and  regulations  of  the  board  and  the 
proclamation  of  the  governor  alone  are 
pleaded  as  a  justification  for  the  taking  of 
the  cattle  in  question,  and  appellants'  justi- 
fication is  to  be  determined  by  the  validity 
and  force  that  are  to  be  given  to  such  re- 
port, rules,  and  proclamation.  As  we  view 
it,  the  question  of  the  force  and  validity  of 
the  proclamation  depends  upon  the  report 
and  rules  upon  which  it  is  based.  With 
them  it  must  stand  or  fall  as  a  whole.  There 
is  no  part  of  it  that  may  be  said  not  to  be 
vital  to  the  whole  of  it.  There  is  no  part 
of  it  that  can  be  so  separated  from  any  other 
part,  or  from  the  whole,  that  it  can  be  said 
that  part  may  be  rejected  as  surplusage.  It 
is  a  familiar  rule  of  construing  statutes,  or- 
dinances, and  the  like  that  they  must  be 
construed  together  and  as  a  whole,  and  if 
any  part  of  them,  and  any  part  of  the  whole 
that  is  so  material  that  it  can  be  said  of 
it  that  the  whole  would  not  have  been  en- 
acted or  ordained  or  declared  without  the 
part,  then  the  whole  must  fall  with  the  part. 
The  proclamation  waa  based  upon  the  report 
of  the  board,  and  with  the  broad  and  sweep- 
ing terms  of  the  report,  including,  as  it  did, 
all  the  states,  territories,  and  foreign  coun- 
tries, how  can  this  or  any  court  say  that  the 
governor,  in  issuing  his  proclamation,  and 
giving,  or  attempting  to  give,  force  and  ef- 
ficacy to  the  statute,  which  it  is  urged  ap- 
plies to  this  case,  regarded  any  part  of  that 
report  as  surplusage,  or  as  unimportant,  or 
his  proclamation  in  any  way  as  restricted, 
when  by  the  proclamation  itself  it  appears 
that  he  seems  to  have  taken  especial  pains 
to  make  it  as  broad,  in  all  respects,  as  the 
report  ? 

The  proclamation  of  the  governor,  pursu- 
ant to  the  report  and  request  made  by  said 
board,  makes  a  discrimination  between  dif- 
ferent classes  of  cattle,  and  the  restrictions 
imposed  are  limited  alone  to  "dairy  or  breed- 
ing cattle  (cows,  bulls,  or  calves)."  If  the 
restricted  class  is  more  susceptible  to  the 
disease  sought  to  be  prohibited  and  guard- 
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ed  against,  or  more  liable  to  convey  it,  such 
facts  are  nowhere  averred  in  the  plea,  nor 
stated  in  the  report  on  which  the  govern- 
or's proclamation  is  based,  and  the  court 
cannot  infer  that  such  is  the  case.  The 
board  is  doubtless  to  be  given  some  latitude 
in  the  formation  of  rules  and  orders,  when 
an  emergency  exists,  to  effectuate  the  pur- 
pose of  its  creation,  but  the  reasonableness 
and  legality  of  its  rules  are  for  the  court  to 
determine,  as  has  been  often  held.  Wilson 
V.  Alabama  G.  S.  R,  Co.  77  Miss.  714,  52  L. 
R.  A.  357,  28  So.  567 ;  Re  Smith,  146  N.  Y. 
68,  28  L.  R.  A.  820,  40  N.  E.  497 ;  Hurst  v. 
Warner,  102  Mich.  238,  26  L.  R.  A.  484.  60 
N.  W.  440;  State  ex  rel.  Adams  v.  Burdge, 
95  WMs.  390,  37  L.  R.  A.  157,  70  N.  W.  347 ; 
Kosdusko  v.  Slomherg,  68  Miss.  469,  12  L. 
R.  A.  528,  9  So.  297.  It  will  not  be  sup- 
posed Uiat  the  legislature  intended  to  clothe 
this  board  with  an  authority  to  pass  rules 
or  regulations  having  the  effect  of  law,  and 
exempt  it  from  the  necessity  of  conforming 
to  the  fundamental  principles  of  constitu- 
tional legislation.  The  operation  of  the 
rule  here  sought  to  be  enforced  extends  be- 
yond the  scope  of  necessary  protection  into 
the  domain  of  restraint  of  lawful  trade. 
Oreenshoro  v.  Elirenreich,  80  Ala.  579,  60 
Am.  Rep.  130,  2  So.  725.  Under  the  re- 
quirement here  sought  to  be  enforced,  one 
person  might  buy  and  bring  into  this  state, 
without  any  restriction  imposed  upon  him, 
steers  of  the  same  breed  and  from  the  same 
lot  from  which  another  person  bought  cows 
or  calves,  yet  the  latter  would  be  subjected 
to  burdens  and  restrictions  from  which  the 
former  are  exempt.  A  law  making  that  an 
offense  if  committed  by  a  person  in  one  class 
of  business  which  if  done  by  another  person 
engaged  in  another  branch  of  the  same  busi- 
ness would  be  lawful,  without  reasons  for 
distinctions  between  the  two,  is  unconsti- 
tutional. All  persons  subject  to  law  have  a 
right  to  be  governed  by  general  laws.  Laws 
and  regulations  entirely  arbitrary  in  their 
character,  and  singling  out  particular  per- 
sons in  distinction  from  others  in  the  same 
community,  are  not  of  that  class,  and  hence 
are  unconstitutional.  "We  regard  the  effect 
of  the  governor's  proclamation  and  the  rules 
established  by  the  board  in  this  case  as  pro- 
ducing unwarranted  and  illegal  discrimina- 
tion. Harding  v.  People,  160  111.  459,  32  L. 
R.  A.  445,  43  N.  E.  624;  Eden  v.  People. 
161  111.  296,  32  L.  R.  A.  659,  43  N.  E.  1108; 
Bailey  v.  People,  190  111.  28,  54  L,  R.  A. 
838,  60  N.  E.  98.  The  validity  of  the  stat- 
ute upon  which  the  proclamation  is  predi- 
cated is  not  put  in  question,  but  the  ques- 
tion presented  is  as  to  its  application,  and 
whether  the  board  and  the  governor,  in  their 
proceedings,  kept  withiiv  thp^  ^rjpp  of  the 
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statute,  and  whether  the  plea,  merely  recit- 
ing and  averring  the  fact  of  the  proclama- 
tion and  the  report  and  rules  of  the  board, 
makes  a  sufficient  justification. 

Appellants  cite  and  rely  upon  a  number 
of  cases  in  other  states,  chiefly  8t,  Louis  8. 
IV.  R.  Co.  V.  iimith,  20  Tex.  Civ.  App.-461, 
49  S.  W.  627;  Hardwick  v.  Brookover,  48 
Kau.  609,  30  Pac.  21;  and  State  v. 
87iell,  21  R.  I.  232,  42  Atl.  869;  and,  while 
there  is  much  said  in  those  cases  that  has 
application  to  the  case  at  bar,  and  we  are 
much  impressed  with  the  reasoning  of  those 
cases,  yet  we  do  not  regard  them  as  in  ac- 
cord with  the  views  of  this  court  relative 
to  the  powers  of  boards  of  this  class  and 
the  force  of  proclamations,  or  as  applicable 
to  our  statute.  In  State  v.  Snell,  21  R.  I. 
232,  42  Atl.  869,  the  statute  of  Rhode  Island, 
upon  which  that  case  was  based,  provided 
expressly  for  the  tuberculin  test,  and  the 
court,  in  passing  upon  it,  seemed  to  recog- 
nize that  aa  sufficient  authority  for  regula- 
tions as  to  the  imposition  of  that  test.  In 
Davis  V.  Walker,  60  111.  452,  we  had  imder 
discussion  a  statute  of  this  state  relative 
to  Texas  or  Cherokee  cattle,  and,  although 
the  statute  assumed  by  its  provisions  that 
all  Texas  or  Cherokee  cattle  transported 
into  this  state  were  diseased,  or  would  at 
least  communicate  disease  to.  the  native  cat- 
tle, in  considering  the  statute  this  court  said 
( p.  453 ) :  "It  is  true,  the  act  of  the  legis- 
lature under  which  this  suit  was  brought  is 
based  upon  the  theory,  assumed  as  true,  that 


Texas  cattle  do  communicate  disease.  The 
legislature,  undoubtedly,  was  convinced  this 
theory  rested  upon  satisfactory  evidence  and 
that  the  enactment  of  this  law  was  a  neces- 
sary precaution.  It  may  have  been  so;  but, 
while  it  is  the  duty  of  a  court  to  enforce  the 
act,  it  is  not  a  legal  presumption  that  this 
theory  in  regard  to  the  disease  is  true.  That 
is  a  question  of  fact,  which,  when  it  arises, 
must  be  left  open  for  the  determination  of  a 
jury."  The  legislature  in  this  state  has  not 
seen  fit  to  declare  the  tuberculin  test  an  ef- 
ficient or  certain  one,  nor  does  the  board 
of  live-stock  commissioners  so  declare,  nor 
is  it  so  declared  in  the  plea;  and,  unless  it 
somewhere  appeared  in  the  plea  of  justifi- 
cation that  such  test  would,  in  a  reasonable 
degree  or  in  some  manner,  determine  the  ex- 
istence or  nonexistence  of  tuberculosis,  it 
must  be  held  an  unreasonable  and  unjusti- 
fiable requirement  that  before  stock  of  th( 
class  named  shall  be  shipped  into  the  state 
it  shall  be  subjected  to  that  test  and  due 
record  thereof  preserved,  to  be  presented  to 
the  authorities  in  this  state,  and  on  failure 
of  which  the  cattle,  when  brought  into  this 
state,  may  be  quarantined,  subjected  to  the 
test  at  the  owner's  expense,  and  if  they  re- 
act be  slaughtered  without  compensation  to 
the  owner. 

With  the  views  we  have  already  expressed, 
we  deem  it  unnecessary  to  go  into  a  further 
discussion  of  these  authorities. 

The  judgment  of  the  Appellate  Court  i» 
affirmed. 


INDIANA  SUPREME  COURT. 


Riley  R.  GADBURY  et  oZ.,  Appts., 

V. 

OHIO  &  INDIANA  CONSOLIDATED  NAT- 
URAL &  ILLUMINATING  GAS  COM- 
PANY. 
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1.  A  condition  •nbneciaent    to    develop 
tlie  property  upon  dlacoverlns  oil  or 

oras  in  paying  quantities  is  implied  in  a  con- 
tract giving  ttie  right,  for  a  nominal  consid- 
eration, to  enter  upon  and  explore  for  oil  or 
gas,  wliere  there  is  a  provision  that,  upon  fail- 
ure to  drill  a  well  within  a  specified  time, 
the  lessee  shall  pay  a  certain  amount  per  day 
while  such  completion  Is  delayed. 

2.  Kqoltjr  may  enforce  a  forfeiture  of  a 


Note. — As  to  forfeiture  of  oil  and  gas  leases, 
see  also,  in  this  series,  Evans  v.  Consumers'  Gas 
Trust  Co.,  31  L.  U.  A.  673,  and  note ;  Woodland 
Oil  Co.  V.  Crawford,  34  L.  R.  A.  62;  Steel- 
smith  V.  Gartlan,  44  L.  K.  A.  107 ;  Huggins  v. 
Paley.  48  L.  R.  A.  320 ;  and  Freer  t.  Davis,  59 
L.  R.  A.  556. 
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contract  for  the  rlvlat  to  explore  for 

oil  or  iraa  on  a  tract  of  real  estate  where 
it  would  be  against  equity  to  permit  the  lessee 
longer  to  assert  his  title. 
3.  A  forfeiture  of  a  ara«  lease  for  breach 
of  a  condition  nobiieanent  Is  sufflclentiy 
evidenced  to  give  equity  jurisdiction  of  a  suit 
to  declare  it,  where,  although  the  lessor  was 
not  out  of  possession  so  that  he  could  not 
enter  for  the  breach,  he  has,  after  failure  for 
a  long  time  without  apparent  excuse  to  de- 
velop the  property,  treated  the  lease  as  aban- 
doned. 

(May  14,  1903.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Blackford  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  quiet  title  to  certain  real  estate.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hindman  &  Powell,  for  appel- 
lants: 

The  finding  of  gas  ^^-^^^^  t^J^JsOe^tC 
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lessee  a  title  for  a  special  purpose,  t.  e.y  the 
right  to  remove  such  gas  or  oil  under  the 
express  or  implied  conditions  of  the  lease, 
and  the  actual  production^  under  the  express 
or  implied  conditions  of  the  lease,  is  a  con- 
dition precedent  to  the  continuance  of  the 
special  title,  which  fs  limited  to  the  right  to 
operate  with  due  diligence  and  in  good 
faith ;  and,  when  such  operation  ceases,  then, 
also,  does  the  right  longer  to  hold  the  prem- 
ises cease. 

Parish  Fork  Oil  Co.  v.  Bridgevcater  Oaa 
Co.  51  W.  Va.  683,  59  L.  R.  A.  566,  42  S. 
E.  655;  EugginB  v.  Daley,  48  L.  R.  A.  320, 
40  C.  C.  A.  12,  99  Fed.  606;  Crawford  v. 
Ritchey,  43  W.  Va.  252,  27  S.  E.  220;  Ven- 
ture Oil  Co.  V.  Fretts,  162  Pa.  451,  25  Atl. 
732;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2 
S.  E.  713;  Steelftmith  v.  Garilan,  45  W.  Va. 
27,  44  L.  R.  A.  107,  29  S.  E.  978;  Caasell  v. 
Crothers,  193  Pa.  359,  44  Atl.  446;  Foster 
V.  Elk  Fork  Oil  Co.  32  C.  C.  A.  560,  61  U.  S. 
App.  576,  90  Fed.  178;  Ray  v.  Western  Penn- 
sylvania Natural  Gas  Co.  138  Pa.  576,  12 
L.  R.  A.  290,  20  Atl.  1065;  Petroleum  Co, 
V.  Coal,  Coke  d  Mfg.  Co.  89  Tenn.  381,  18  S. 
W.  65 ;  National  Oil  d  Pipe  Line  Co.  v.  Teel 
(Tex.  Civ.  App.)  67  S.  W.  645. 

Where  the  only  consideration  which 
moved  the  grantor  to  execute  the  lease  was 
the  prospective  royalties  from  gas  or  oil 
which  could  come  only  when  the  lessee  is 
carrying  out  the  implied  covenant  to  operate, 
a  failure  to  operate  with  reasonable  dili- 
gence will  work  an  extinguishment  of  the 
lease. 

Island  Coal  Co.  v.  Comhs,  152  Ind.  379,  53 
N.  E.  452;  Steelsmith  v.  Qartlan,  45  W.  Va. 
27,  44  L.  R.  A.  107,  29  S.  E.  974;  Ray  v. 
Western  Pennsylvania  Natural  Oas  Co.  138 
Pa.  676,  12  L.  R.  A.  290,  20  Atl.  1065; 
Kleppner  ▼.  Lemon,  176  Pa.  502,  35  Atl.  109; 
McKnight  v.  Manufacturer's  Natural  Oas 
Co.  146  Pa.  185,  23  Atl.  164;  Huggins  v. 
Daley,  48  L.  R.  A.  320,  40  C.  C.  A.  12,  99 
Fed.  606;  Federal  Oil  Co.  v.  Western  Oil 
Co.  112  Fed.  373;  Parish  Fork  Oil  Co.  v. 
bridgewater  Gas  Co.  51  W.  Va.  583,  69  L. 
R.  A.  666,  42  8.  E.  655;  Glasgow  v.  Char- 
tiers  Oil  Co.  162  Pa.  48,  25  Atl.  232;  Foster 
V.  Elk  Fork  Oil  d  Gas  Co.  32  C.  C.  A.  560, 
61  U.  S.  App.  670,  90  Fed.  178;  Elk  Fork  Oil 
d  Gas  Co.  V.  Jennings,  84  Fed.  839;  Aye  v. 
Philadelphia  Co.  193  Pa.  451,  44  Atl.  555; 
Maxiceli  v.  Todd,  112  N.  C.  677,  16  S.E.926; 
Hawkins  v.  Pepper,  117  N.  C.  407,  23  S.  E. 
434;  t^henandoah  Land  d  A.  Coal  Co.  v. 
Hise,  92  Va.  238,  23  S.  E.  303;  Bluestone 
Coal  Co.  V.  Bell,  38  W.  Va.  297,  18  S.  E. 
493;  Conrad  v.  Morehead,  89  N.  C.  31: 
Venture  Oil  Co.  v.  Fretts,  152  Pa.  451,  25 
Atl.  732;  Koch*s  Appeal,  93  Pfe.  434;  Mun- 
roe  V.  Armstrong,  9<J  Pa.  307;  Rorer  Iron 
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Co.  r.  Trout,  83  Va.  409,  2  S.  E.  713;  Cowvin 
V.  Radford  Iron  Co.  83  Va.  647,  3  S.  E.  120. 

The  only  remedy  is  an  extinguishment  of 
the  lease. 

Ohio  Oil  Co.  V.  Lane,  59  Ohio  St.  307,  52 
N.  E.  791;  Indianapolis  Gas  Co.  v.  Teters, 
15  Ind.  App.  475,  44  N.  E.  549. 

A  lease  which  is  determined  at  the  will  of 
one  party  is  equally  determined  at  the  will 
of  the  other  party. 

Knight  v.  Indian<i  Coal  d  I.  Co.  47  Ind. 
105,  17  Am.  Rep.  692;  Rutland  Marble  Co. 
V.  Ripley,  10  Wall.  339,  369,  19  L.  ed.  955, 
961. 

Where  the  lease  does  not  prescribe  the 
time  within  which  operations  shall  com- 
mence and  the  manner  and  diligence  with 
which  operations  shall  be  continued,  there 
is  an  implied  covenant  to  begin  within  a  rea- 
sonable time,  and  to  carry  on  and  continue 
the  work  with  reasonable  diligence.  What 
may  be  regarded  as  a  reasonable  time  and 
reasonable  diligence  depends  upon  the  cir- 
cumstances of  the  particular  case. 

Huggins  v.  Daley,  48  L.  R.  A.  320,  40  C. 
C.  A.  12,  99  Fed.  606;  Federal  Oil  Co.  r. 
Western  Oil  Co.  112  Fed.  373;  Kennedy  v. 
Crawford,  138  Pa.  661,  21  Atl.  19;  Munroe 
v.  Armstrong,  96  Pa.  307;  Cassell  v.  Croth- 
ers,  193  Pa,  369,  44  Atl.  446;  Parish  Fork 
Oil  Co.  V.  Bridgewater  Gas  Co.  51  \V.  Va. 
583,  69  L.  R.  A.  566,  42  S.  E.  655. 

Messrs.  Cantwell  &  Simmoiis*  with  Mr. 
William  Walter  Orr,  for  appellee: 

In  an  action  to  recover  an  estate  forbreadi 
of  condition  subsequent  the  complaint  must 
show  not  only  the  breach,  but  also  a  for- 
feiture on  account  of  the  breach,  effected  by 
re-entry,  or  demand  for  possession  (its 
equivalent)  prior  to  the  filing  of  the  com- 
plaint. 

^tna  L.  Ins.  Co.  ▼.  Sellers,  164  Ind.  370, 
66  N.  E.  97;  Elkhart  Car  Works  Co.  v. 
Ellis,  113  Ind.  215,  15  N.  £.  249;  Cory  v. 
Cory,  86  Ind.  567;  Preston  ▼.  Bostcorth,  153 
Ind.  458,  66  N.  E.  224;  Cross  v.  Carson,  8 
Blackf.  138,  44  Am.  Dec.  742;  Thompson  v. 
Thotnpson,  9  Ind.  323,  68  Am.  Dec.  633; 
Clark  V.  Holton,  67  Ind.  664 ;  Carter  v.  Bran- 
son, 79  Ind.  14;  Ellis  v.  Elkhart  Car  Works 
Co.  97  Ind.  247;  Richter  ▼.  Richter,  111 
Ind.  456,  12  N.  E.  698;  Manifold  v.  Jones, 
117  Ind.  212,  20  N.  E.  124;  Cree  v.  Sherfy, 
138  Ind.  354,  37  N.  E.  787;  Beard  v.  Smith, 
6  T.  B.  Mon.  444;  Windsor  v.  McVeigh,  93 
U.  S.  274,  23  L.  ed.  914;  Minneapolis  d  St. 
C.  R.  Co.  V.  Duluth  d  W.  R.  Co.  45  Minn. 
104,  47  N.  W.  404;  Minnick  v.  State,  154 
Ind.  379,  56  N.  E.  851 ;  Thrash  v.  Starhudc^ 
145  Ind.  673,  44  N.  E.  643;  Meni  v.  Rath- 
hone,  21  Ind.  462;  Heiple  v.  Reed  (Iowa) 
65  N.  W.  331;  Cannon  v.  Wilbur,  30  Neb. 
777,  47  N.  W.  86;  Wakefield  v.  Sundal  Lake 
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Min.  Co,  85  Mich.  605,  49  N.  W.  135;  Jenk- 
ins V.  Jenkins,  63  Ind.  415,  30  Am.  Rep. 
229 ;  Bacon  v.  Western  Furniture  Co,  53  Ind. 
229. 

Conditions  subsequent,  even  when  ex- 
pressed, will  be  strictly  construed. 

Elkhart  Car  Works  Co,  v.  Ellis,  113  Ind. 
215,  15  N.  E.  249;  Ellis  v.  Elkhart  Car 
Works  Co.  97  Ind.  247;  Clark  v.  Bolton;  bl 
Ind.  564;  Lindsey  v.  Lindsey,  45  Ind.  569; 
Jenkins  y.  Jenkifis,  63  Ind.  422,  30  Am.  Rep. 
229;  Hill  v.  yishet,  100. Ind.  356;  6  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  502 ;  Crane  v.  Hyde 
Park,  135  Mass.  147;  Wier  v.  Simmons,  55 
Wis.  637,  13  N.  W.  873;  Duryee  v.  New 
York,  96  N.  Y.  477;  Bishop,  Contr.  Ist  ed. 
§§  417,  418;  Manifold  v.  Jones,  117  Ind. 
221,  20  N.  E.  124;  Broicn  v.  Chicago  d  N, 
W.  R.  Co,  (Iowa)   82  N.  W.  1003. 

Condition  broken  gives  the  right  of  re- 
entry. 

Leach  y.  Leach,  4  Ind.  628,  58  Am.  Dec 
642;  Bcott  v.  Stipe,  12  Ind.  74;  Cory  v. 
Cory,  86  Ind.  573. 

A  condition  subsequent  that  will  defeat 
an  estate  created  by  deed  must  be  fairly  ex- 
pressed in  the  deed  itself. 

Sumner  v.  Darnell,  128  Ind.  43,  13  L.  R 
A.  173,  27  N.  E.  162;  Manifold  v.  Jones, 
117  Ind.  221,  20  N.  E.  124;  Quffy  v.  Hukill, 
34  W.Va.  49,  8  L.  R.  A.  759,  11  S.  E.  754; 
Harris  v.  Ohio  Oil  Co,  57  Ohio  St.  118,  48 
N.  E.  502;  Heiple  v.  Reed  (Iowa)  65  N.  W. 
331 ;  Halstead  v.  Jessup,  150  Ind.  85,  49  N. 
E.  821;  Highee  v.  Rodeman,  129  Ind.  244, 
28  N.  E.  442;  Nev: point  Lodge  v.  "Newpoint, 
138  Ind.  145,  37  N.  E.  650;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  502 ;  MoKnight  y.  Manu- 
facturers*  Natural  Gas  Co.  146  Pa.  185,  23 
Atl.  164;  Marshall  v.  Forest  Oil  Co,  198  Pa. 
83,  47  Atl.  927;  Hooks  ▼.  Forst,  165  Pa.  238, 
30  Atl.  846;  Wakefield  ▼.  Sundal  Lake  Min. 
Co,  85  Mich.  605,  49  N.  W.  135;  Cannon  v. 
Wilbur,  30  Neb.  777,  47  N.  W.  85;  Bauer  v. 
Knohle,  51  Minn.  358,  53  N.  W.  805;  Wink- 
ler V.  Oibson,  2  Kan.  App.  621,  42  Pac.  937; 
Bird  V.  Tlawkins,  58  N.  J.  Eq.  229,  42  Atl. 
588;  Taylor,  Land.  &  T.  §  488. 

There  must  be  a  demand  for  performance 
liefore  action  begun,  by  the  party  entitled  to 
insist  upon  a  forfeiture  of  the  estate,  ex- 
cept in  that  class  of  cases  in  which  the  for- 
feiture becomes  complete  by  the  express 
terms  of  the  deed. 

Ellis  V.  Elkhart  Car  Works  Co,  97  Ind. 
247 ;  Schiiff  v.  Ransom,  79  Ind.  463 ;  Risley 
V.  McNiece,  71  Ind.  434;  Lindsey  v.  Lindsey, 
45  Ind.  552;  Cory  v.  Cory,  86  Ind.  573;  Ouf- 
fy  V.  Hukill,  34  W.  Va.  49,  8  L.  R.  A.  759, 
11  S.  E.  754;  Allegany  Oil  Co,  v.  Bradford 
Oil  Co,  86  N.  Y.  638;  Faylor  v.  Brice,  7  Ind. 
App.  651,  34  N.  E.  833;  Cree  v.  Sherfy,  138 
Ind.  354,  37  N.  E.  787. 
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The  demand  must  be  made  upon  the  hold- 
er of  the  estate,  or  interest  in  lands,  before 
forfeiture  can  take  place. 

Cory  V.  Cory,  86  Ind.  567;  Ellis  v.  Elk- 
hart Car  Works  Co,  97  Ind.  247. 

A  man  cannot  enter  upon  himself,  and, 
when  he  is  in  the  sole  and  exclusive  posses- 
sion, need  not  make  re-entry  or  demand  pos- 
session. 

Richter  v.  Richtcr,  111  Ind.  456,  12  N. 
E.  698;  Cree  v.  Sherfy,  138  Ind.  354,  37  N. 
E.  787;  Island  Coal  Co,  v.  Comhs,  152  Ind. 
379,  53  N.  E.  452;  Allegany  Oil  Co.  v.  Brad- 
ford Oil  Co,  86  N.  Y.  638;  Quffy  v.  Hukill, 
34  W.  Va.  49,  8  L.  R.  A.  759,  11  S.  E.  754. 

In  the  following  cases  damages  were  al- 
lowed for  breach  of  condition  subsequent,, 
or  upon  contract,  and  were  held  to  be,  not 
"speculative,"  but  natural  and  proximate, 
and  ascertainable  with  reasonable  certainty: 

Harris  v.  Ohio  Oil  Co,  57  Ohio  St.  118,  48 
N.  E.  502;  Blair  v.  Peck,  1  Pennyp.  247; 
Bradford  Oil  Co,  v.  Blair,  113  Pa.  83,  57 
Am.  Rep.  442,  4  Atl.  218;  Stone  v.  Marshall 
Oil  Co,  188  Pa.  614,  41  Atl.  748,  1119; 
Marshall  v.  Forest  Oil  Co,  198  Pa.  83,  47 
Atl.  927 ;  Brown  v.  Chicago  d  N,  W,  R.  Co. 
(Iowa)  82  N.  W.  1003;  Bird  v.  Hawkins, 
58  N.  J.  Eq.  229,  42  Atl.  588;  Donnelly  v. 
Eastes,  94  Wis.  393,  09  N.  W.  157 ;  Gates  v. 
Parmly,  93  Wis.  294,  66  N.  W.  253,  67  N. 
W.  739;  Henry  v.  Tupper,  29  Vt.  358;  Pom. 
Eq.  Jur.  §§  455,  459. 

Where  no  time  is  fixed  for  the  perform- 
ance of  an  act  or  contract  in  the  agreement 
itself,  the  law  steps  in  and  requires  per- 
formance within  a  reasonable  time. 

Adams  v.  Byerly,  123  Ind.  368,  24  N.  E. 
130;  Byram  v.  Gordon,  11  Mich.  531; 
Sta/nge  v.  Wilson,  17  Mich.  342;  Chrant  v. 
Merchants'  d  Mfrs,  Bank,  35  Mich.  615; 
Calkins  v.  Chandler,  36  Mich.  320,  24  Am. 
Rep.  593;  Hayden  v.  Stoughton,  5  Pick.  534; 
Ellie  V.  Kyger,  90  Mo.  605,  3  S.  W.  23; 
Junkin  v.  Lippman,  18  Ind.  App.  316,  48  N. 
E.  8;  Taher  v.  Ci9ioinnati,  L,  d  0.  R,  Co,  15 
Ind.  459. 


GiUett,  J.,  delivered  the  opinion  of  the 
court : 

By  their  second  paragraph  of  complaint, 
appellants  seek  to  quiet  their  title  to  a  cer- 
tain tract  of  real  estate,  which  they  allege 
that  they  own  in  fee  simple.  The  cloud  that 
they  seek  to  have  removed  was  occasioned 
by  the  execution  of  a  written  contract  by 
them  and  appellee's  grantor,  one  Andrews, 
which  contract  is  in  the  words  and  figures 
following: 

In  consideration  of  the  sum  of  $1,  the 
receipt  of  which  is  hereby  acknowledged,  we, 
R.  R.  Gadbury  and  J.  A.  Gadbury,  first  par- 
ties,  hereby  grant  unto  J^f.,.  A^^r^V5^3^g|g 
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ond  party,  its  successors  and  assigns,  all  the 
oil  and  gas  in  and  under  the  following  de- 
scribed premises,  together  with  the  right  to 
enter  thereon  at  all  times  for  the  purpose  of 
drilling  und  operating  for  oil,  gas,  or  water, 
and  to  erect  and  maintain  all  buildings  and 
structures  and  lay  all  pipes  necessary  for  the 
production  and  transportation  of  oil,  gas, 
or  water  from  said  premises,  excepting  and 
reserving,  however,  to  the  first  parties,  the 
one-sixth  (1-6)  part  of  all  oil  produced  and 
saved  from  said  premises  to  be  delivered  in 
the  pipe  line  with  which  second  party  may 
connect  his  wells,  namely:  All  that  certain 
lot  of  land  situate  in  the  township  of  Lick- 
ing, county  of  Blackford,  in  the  state  of 
Indiana,  bound  and  described  as  follows,  to 
wit: 

The  east  half  of  the  northwest  quarter  of 
section  32,  township  23,  north,  range  10, 
east,  containing  80  acres,  more  or  less. 

To  have  and  to  hold  the  above  premises 
on  the  following  conditions:  If  gas  only  is 
found,  second  party  agrees  to  pay  $100  each 
year  for  the  product  of  each  well  while  the 
same  is  being  used  off  the  premises,  and  the 
first  party  to  have  gas  free  of  cost  for  do- 
mestic purposes. 

Whenever  first  party  shall  request  it,  sec- 
ond party  shall  bury  all  oil  and  gas  lines 
and  pay  all  damages  done  to  growing  crops 
by  reason  of  burying  and  removing  said 
pipe  lines. 

No  wells  shall  be  drilled  nearer  than  200 
feet  to  the  house  or  bam  on  said  premises, 
and  no  well  shall  occupy  more  than  1  acre> 
In  case  no  well  is  completed  within  forty 
days  from  this  date,  then  this  lease  shall  be- 
come null  and  void,  unless  second  party  shall 
pay  to  first  parties  $1  per  day  thereafter 
such  completion  is  delayed.  The  second 
party  shall  have  the  right  to  use  sufficient 
gas,  oil,  or  water  to  run  all  necessary  ma- 
chinery for  operating  said  wells,  and  also 
the  right  to  remove  all  its  property  at  any 
time.  It  is  understood  between  the  parties 
to  this  agreement  that  all  the  conditions 
between  the  parties  hereto  shall  extend  to 
their  heirs,  executors,  and  assigns. 

In  witness  whereof,  the  parties  hereto 
Vave  hereunto  set  their  hands  and  seals  this 
Ist  day  of  December,  A.  D.  1897. 

[Signed]  R.  R.  Gadbury. 

J.  A.  Gadbury. 
J.  S.  Andrews. 

Said  paragraph  of  complaint  further  al- 
leges that  said  contract  was  assigned  by  said 
Andrews  to  said  defendant  on  the  6th  day 
of  January,  1900;  that  there  was  no  consid- 
eration for  the  execution  of  said  contract  by 
plaintiffs,  except  the  income,  rents,  profits, 
and  royalties  referred  to  in  said  instrument; 
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that  said  Andrews  completed  a  well  on  said 
premises  on  the  19th  day  of  February,  1808. 
and  paid  plaintiffs  the  sum  of  $1  per  day 
during  the  time  that  completion  of  said  well 
was  delayed  after  forty  days  from  the  exe- 
cution of  said  contract  down  to  the  date  last 
aforesaid;  that,  by  the  construction  of  said 
well,  gas  was  found  on  said  premises  in 
large  and  paying  quantities;  that,  notwith- 
standing the  discovery  of  said  gas  as  afore- 
said, said  Andrews,  immediately  upon  the 
completion  of  said  wdl.  closed  and  anchored 
the  same,  so  as  to  prevent  any  gas  from  es- 
caping therefrom,  and  neither  said  Andrews 
nor  said  defendant,  nor  any  other  person  or 
corporation,  has  produced  any  gas  or  oil  on 
ur  from  said  premises,  nor  have  thej,  or 
either  of  them,  used  or  transported  any  gss 
whatever  from  said  premises;  that  neither 
said  Andrews  nor  said  defendant  has  e?er 
paid  the  plaintiffs  anything  for  the  product 
of  said  well,  or  for  the  privilege  of  holding 
said  premises  after  the  completion  of  said 
well,  and  that  the  defendant  since  the  date 
of  said  assignment  has  held,  and  still  claims 
the  right  to  hold,  said  premises  without  de- 
veloping the  same,  and  without  producing 
any  oil  or  gas  therefrom,  and  without  pav- 
ing the  plaintiffs  any  consideration  what- 
ever for  the  privilege  of  so  doing,  and  with- 
out paying  the  plaintiffs  anything  whatever 
for  the  gas  and  oil  which  could  be  produced 
upon  said  premises;  that,  during  all  of  th« 
time  since  the  execution  of  said  lease,  gas 
and  oil  have  existed  in  and  under  said  prem- 
ises in  large  and  paying  quantities,  and  still 
continue  so  to  exist,  all  of  which  was  known 
to  said  Andrews  and  said  defendant  during 
all  the  time  since  the  execution  of  said  lease. 
It  is  further  alleged  in  said  paragraph  of 
complaint  that  said  Andrews  and  said  de- 
fendant failed,  neglected,  and  refused  to  give 
or  furnish  plaintiffs,  or  either  of  them,  with 
any  gas  for  domestic  use;  that  on  the  2Stb 
day  of  December,  1899,  plaintiffs  declared 
said  contract  forfeited,  and  all  rights  there- 
under terminated,  by  reason  of  a  failure  to 
develop  said  premises  and  to  produce  gas 
or  oil  therefrom,  and  that  plaintiffs  did  then 
and  there  take  possession  of  said  well,  and 
connect  the  same  with  their  dwelling  house 
on  said  premises;  and  that  said  contract 
is  a  cloud  upon  plaintiffs'  title.  Prayer 
that  said  title  be  quieted.  A  demurrer  was 
sustained  to  said  paragraph  of  complaint, 
and  an  exception  was  duly  reserved;  and 
from  a  final  judgment  that  appellants  take 
nothing,  they  appeal,  and  assign  error  based 
on  said  ruling. 

The  grant  in  question,  upon  its  face,  ap- 
pears to  be  a  mere  option  to  the  grantee. 
Every  express  undertaking  upon  his  part  ij 
subsidiary  to  [^hj^j^i^^cise  of  the  option  to 
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explore  and  develop  th«  real  estate.  The 
question  arises,  however,  whether  obligations 
to  explore  and  develop  the  property  may  not 
be  implied,  and  whether  such  undertakings, 
if  implied,  are  not  such  an  essential  part  of 
the  contract  aa  to  be  treated  as  conditions. 
An  implied  condition  may  be  inseparably 
annexed  to  a  grant,  from  its  essence  and  con- 
stitution, although  no  condition  be  expressed 
in  words.  2  Bl.  Com.  '152;  Petroleum  Go. 
V.  Coal,  Coke,  d  Mfg,  Co.  89  Tenn.  381,  18 
S.  W.  65.  In  determining  whether  a  condi- 
tion is  to  be  implied,  it  is  important  to  note 
that  the  substantial  consideration  which 
moves  a  grantor  to  execute  such  a  grant  is 
the  hope  of  profits  or  royalties  if  oil  or  gas 
is  discovered.  Even  if  the  grantee,  in  this 
case  had  paid  the  stated  consideration  of  $1, 
— a  technically  valuable  consideration, — ^yet 
^we  must  construe  the  instrument  with  the 
fact  in  view  that  a  more  substantial  reason 
or  reasons  prompted  the  making  of  the 
grant.  Huggins  v.  Daley,  48  L.  R.  A.  320, 
40  C.  C.  A.  12,  99  Fed.  606;  Federal  Oil  Co. 
T.  Western  Oil  Co.  112  Fed.  373.  In  an  or- 
dinary agricultural  lease,  where  the  rent  is 
payable  in  kind,  it  would,  of  course,  be  im- 
plied that  the  tenant  would  farm  the  land; 
and  the  requirement  is  implied  that  lessees 
in  mineral  leaaes,  upon  royalties,  will  de- 
velop the  property,  if  exploration  warrants 
it,  where  the  minerals  are  stable,  although 
the  only  result  of  a  delay  in  operating  would 
be  to  postpone  the  receipt  of  profits  or  royal- 
ties. Island  Coal  Co.  v.  Combs,  152  Ind. 
379,  53  N.  B.  452;  McKnigkt  v.  Manufac- 
turers' Natural  Qas  Co.  146  Pa.  185,  23  Atl. 
164.  If  a  duty  to  operate  is  to  be  implied 
in  such  cases,  there  is  much  more  reason  for 
the  implication  in  a  grant  of  the  right  to 
operate  for  oil  and  gas  upon  a  royalty, 
owing  to  the  migratory  habit  of  the  fluids. 
*'Oil  leases,"  it  was  declared  in  McKnight  v. 
Manufacturers'  Natural  Oas  Co.  146  Pa.  185, 
23  Atl.  164,  "must  be  construed  with  refer- 
ence to  the  known  characteristics  of  the 
business."  As  said  in  another  Pennsylvania 
case:  "The  nature  of  oil  and  gas,  the  pres- 
sure ot  Uie  superincumbent  rocks,  and  the 
vagrant  habit  of  both  fluids  under  the  in- 
fluence of  this  pressure,  enter  into  the  con- 
templation of  both  parties  to  such  an  ar- 
rangement." Kleppncr  v.  Lemon,  176  Pa. 
602,  35  Atl.  109.  In  grants  of  the  character 
in  question,  the  title  is  inchoate,  and  for  the 
purpose  of  exploration  only,  until  oil  or  gas 
is  found  in  quantities  warranting  operation ; 
and  while  the  courts  manifest  a  disposition 
to  protect  the  grantee  at  this  stage,  by  treat- 
ing his  interest  as  no  longer  postponed  to 
the  happening  of  a  condition  precedent,  yet 
it  is  thoroughly  settled  that  he  cannot  omit 
to  develop  the  property  and  hold  the  grant 
02  Ij.  R.  A. 


for  speculative  purposes  purely.  Parish 
Fork  Oil  Co.  v.  Bridgewater  Qas  Co,  51  W. 
Va.  583,  59  L.  R.  A.  566,  42  S.  E.  655; 
Bluestone  Coal  Co.  v.  Bell,  38  W.  Va.  297, 
18  S.  E.  493;  Ouffy  v.  Hukill,  34  W.  Va.  49, 
8  L.  R.  A.  759,  II  S.  E.  754;  Ray  v.  Western 
Pennsylvania  Natural  Qas  Co.  138  Pa.  576, 
12  L.  R.  A.  290,  20  Atl.  1065;  Venture  OU 
Co.  V.  Fretts,  152  Pa.  451,  25  Atl.  782; 
Kleppner  v.  Lemon,  176  Pa.  502,  85  Atl. 
109;  Huggins  v.  Daley,  48  L.  R.  A.  320,  40 
C.  C.  A.  12,  99  Fed.  606;  Federal  Oil  Co.  v. 
Western  Oil  Co.  112  Fed.  373;  Hawkins  v. 
Pepper,  117  N.  C.  407,  23  S.  E.  434. 

The  duty  to  develop  the  property  upon 
the  discovery  of  oil  or  gas  in  paying  quan-, 
tities  is  not  to  be  regarded  as  a  mere  im- 
plied covenant,  but,  in  a  case  like  this, 
where  practically  the  whole  consideration 
must  depend  upon  the  implied  undertaking, 
is  to  be  treated  as  a  condition  subsequent. 
Conditions  subsequent  are  not  ordinarily 
favored,  *'becau8e,"  as  declared  by  Prof. 
Kent,  ''they  tend  to  destroy  estates,  and  the 
rigorous  exaction  of  them  is  a  species  of 
summum  jus,  and  in  many  cases  hardly 
reconcilable  with  conscience."  4  Kent, 
Com.  *I29.  Accordingly,  it  has  been  de- 
clared in  unrestricted  terms  that  equity 
will  not  lend  its  aid  to  enforce  a  forfeiture. 
Where  there  has  been  a  cause  of  forfeiture, 
followed  by  an  entry  upon  the  part  of  the 
grantor,  so  that  the  title  has  been  lost,  it 
is  not  strictly  the  enforcing  of  a  forfeiture 
for  a  court  of  equity  to  decree  a  cancelation 
of  the  instrument.  McClellan  v.  Cofjin,  93 
Ind.  456;  Birmingham  v.  Lesan,  77  Me.  494, 
1  Atl.  151.  But  even  in  a  case  of  this  kind, 
where  the  circumstances  do  not  permit  of 
an  entry,  the  forfeiture  may  be,  in  effect,  en- 
forced by  suit  in  equity.  Forfeitures  are 
usually  against  conscience  and  without 
equity,  and  it  is  for  these  reasons  that  courts 
of  chancery  ordinarily  refuse  relief  in  such 
cases;  but  an  exception  to  the  rule  must 
exist  where  it  be  against  equity  to  permit 
the  defendant  to  longer  assert  his  title. 
Leach  v.  Leach,  4  Ind.  628,  58  Am.  Dec.  642; 
McClellan  v.  Coffin,  93  Ind.  456;  Richter  v.. 
Richter,  111  Ind.  456,  12  N.  £.  698.  In  the 
case  last  cited  a  stipulation  was  treated  as 
a  condition  subsequent,  rather  than  a  cove- 
nant, and  the  grantor's  title  quieted,  because 
of  the  lack  of  another  remedy.  In  the  case 
in  hand  specific  performance  could  not  be 
enforced  {Louisville,  N.  A.  d  C.  R.  Co.  v. 
Bodenschatz-Bedford  Stone  Co.  141  Ind.  251, 
39  N.  £.  703 ) ;  and  the  completion  of  the 
first  well  having  cut  off  the  liquidated  dam- 
ages of  $1  per  day  for  noncompletion  and 
as  no  gas  has  been  disposed  of  off  the  prem- 
ises, there  remains  no  measure  of  damages, 
for,  while  the  damages  would  be  substaiiu^,[^ 
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they  would  be  speculative.  Foster  v.  Elk 
Fork  Oil  Co.  32  C.  C.  A.  660,  61  U.  S. 
App.  578,  90  Fed.  178;  Federal  Oil  Co. 
V.  Western  Oil  Co.  112  Fed.  373.  The 
laek  of  any  other  remedy,  and  the  dan* 
ger  that  the  gas  might  be  withdrawn 
through  wells  on  other  lands,  makes  a  case 
of  this  kind  appeal  to  the  conscience  of  the 
chancellor,  and  calls  upon  him  to  enforce  the 
incurred  forfeiture  by  removing  the  cloud 
from  the  title.  In  Munroe  v.  Armstrong, 
96  Pa.  307,  it  was  said  concerning  a  gas  and 
oil  lease:  "Forfeiture  for  nondevelopment 
or  delay  is  essential  to  private  and  public 
interests  in  relation  to  the  use  and  aliena- 
tion of  property.  In  such  cases  as  this, 
equity  follows  the  law.  In  general,  equity 
abhors  a  forfeiture,  but  not  when  it  works 
equity  and  protects  a  landowner  from  the 
laches  of  a  lessee  whose  lease  is  of  no  value 
till  developed." 

The  next  question  that  arises  is  whether 
the  paragraph  of  complaint  in  question  suffi- 
ciently shows  that  the  interest  conveyed  by 
appellants  to  said  grantee  Andrews  has  been 
forfeited.  An  estate  is  not  per  se  forfeited 
by  the  breach  of  a  condition  subsequent. 
Cross  y.  Carson,  8  Blackf.  138,  44  Am.  Dec. 
743  J  Thompson  v.  Thompson,  9  Ind.  323,  68 
Am.  Dec.  G38.  It  was  a  rule  of  the  common 
law  that,  \t^ere  an  estate  commenced  by 
livery,  it  could  not  be  determined  before  en- 
try. 4  Kent,  Com.  ^128.  In  Indiana  a  de- 
mand of  possession,  based  on  the  breach,  fol- 
lowed by  a  refusal,  is  equivalent  to  an  en- 
try on  the  premises.    Clark  y.  Bolton,  57 


Ind.  564;  IndianapoUs,  P,  d  C.  R.  Co.  v. 
Hood,  60  Ind.  580;  Cory  v.  Gory,  86  Ind. 
567;  Preston  v.  Bostcorth,  153  Ind.  458,  55 
N.  E.  224.  Without  determining  whether 
this  rule  as  to  an  entry  should  be  applied 
to  the  grant  of  an  easement  or  of  a  ciiattel 
interest  {Roberts  v.  Davey,  1  Nev.  ^  M. 
443),  or  whether  it  is  enough  for  the 
grantor  in  such  case  to  evince  unequivocally 
his  election,  we  think  that  it  may  be  af- 
firmed in  this  case  that  the  forfeiture  is  suf- 
ticiently  shown.  Here  the  grant  did  not  dis- 
possess the  appellants,  and  they  could  not 
enter  upon  themselves;  and,  besides,  the 
failure  for  so  long  a  time,  without  apparent 
excuse,  to  develop  the  property,  prima  facie 
authorized  appellants,  without  demand,  to 
treat  the  grant  as  abandoned.  See  Richter 
V.  Richter,  111  Ind.  456,  12  N.  E.  608;  Cree 
V.  Sherfy,  138  Ind.  354,  37  N.  E.  787;  Island 
Coal  Co.  V.  Combs,  152  Ind.  379,  53  X.  E. 
452 ;  Buggins  v.  Daley,  48  L.  R.  A.  320,  40 
C.  C.  A.  12,  99  Fed.  608;  Guffy  y.  Hukill,  34 
W.  Va.  49,  8  L.  R.  A.  759,  11  S.  E.  764.  As 
to  election  by  suit,  see  Camahan  v.  To%uey, 
93  Ind.  561. 

The  facts  stated  in  the  second  paragraph 
of  complaint,  which  stand  as  admitted  by 
the  demurrer,  were  such  as  to  require  the 
court  below  to  aid  appellants,  by  means  of 
its  jurisdiction,  to  decree  cancelation  and  to 
remove  clouds  from  titles. 

The  judgment  is  reversed,  with  an  instrae- 
tion  to  the  court  below  to  overrule  the  de- 
murrer to  the  second  paragraph  of  com- 
plaint. 
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Merely   sollcltliiff   a   woman   to   sexual 
intercourse  gives  her  no  right  of  action. 

(Hobaon,  J.,  dissents.) 

(June  5.  1903.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Finning  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  insult.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  8.  Power  and  O.  A«  Oaa- 
midj,  for  appellant: 

Trespass  may  be  maintained  against  one 
who  stands  upon  the  sidewalk  in  front  of 
the  premises  of  an  abutting  owner  and  uses 


Note. — For  the  analogous  question  of  crim- 
inality of  solicitation  to  crime  that  Is  not  con- 
summated, see  State  v.  Butler,  25  L.  R.  A.  434, 
and  note. 

For  a  case  In  this  series  holding  that  attempt 
to  seduce  plaintiff's  wife  will  not  sustain  ac- 
tion for  trespass  In  entering  upon  his  premises 
where  defendant  had  license  to  go  upon  prem- 
ises, see  Bennett  v.  Mclntlre,  6  L.  R.  A.  736. 

For  conflicting  authorities  as  to  right  of  ac- 
tion for  damages  resulting  from  shock  or  fright, 
see  note  to  Ewlng  v.  I'lttsburgh,  C.  C.  &  St  L. 
R.  Co.  14  L.  R.  A.  666. 

For  cases  denying  the  right,  see  Halle  v. 
Texas  &  P.  R.  Co.  23  L.  B.  A.  774 ;  Mitchell  v. 
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Rochester  R.  Co  34  L.  R.  A.  781 ;  Spade  v.  Lynn 
&  B.  R.  Co.  38  L.  R.  A.  612,  43  L.  R.  A.  832 ; 
Braun  v.  Craven,  42  L.  R.  A.  109 ;  Smith  v.  Pos- 
tal Teleg.  Cable  Co.  47  L.  a  A.  323 ;  and  Sand- 
erson V.  Northern  P.  R.  Co.  60  L.  R.  A.  403. 

For  cases  sustaining  the  right,  see  Sloane  v 
Southern  California  R.  Co.  32  L.  R.  A.  193; 
Mack  V.  South  Bound  R.  Co.  40  L.  R.  A.  679; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hayter.  47  L.  R.  A.  325 ; 
Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  77; 
Tuttle  V.  Atlantic  City  R.  Co.  64  L.  R.  A.  5S2 : 
Ilomans  v.  Boston  Elev.  R.  Co.  57  L.  R.  A.  291 ; 
Watson  V.  Dllts,  67  L.  R.  A.  659 ;  and  Kline  v. 
Kline,  68  L.  R.  A.  897.       ^   -  . 
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abusive  language  toward  him,  refusing  to 
depart. 

Elliott,  Roads  &  Streets,  536;  26  Am.  & 
Eng.  Enc.  Law,  p.  573,  note  2. 

Where  the  act  is  not  immediately  inju- 
rious, but  only  by  consequence  and  collat- 
erally, an  action  of  the  special  case  will  lie 
for  the  damages  consequent  on  such  act. 

3  Bl.  Com.  §§  122,  123;  Pom.  Rem.  S  20. 

If  the  act  complained  of  is  committed  in 
a  manner  indicating  a  reckless  disregard  of 
the  rights  of  the  injured  party,  punitive 
or  exemplary  damages  may  be  recovered. 

1  Sedgw.  Damages,  §  135,  note  A;  Chiles 
Y.  Drake,  2  Met.  (Ky.)  146,  74  Am.  Dec. 
406;  Slater  v.  Sherman,  5  Bush,  213;  Daw- 
son V.  Louisville  d  N,  R.  Co,  4  Ky.  L.  Rep. 
801 ;  Merrils  v.  Tariff  Mfg.  Co.  27  Am.  Dec. 
682,  and  note,  10  Conn.  384;  Hopkins  v.  At- 
lantic d  St.  L.  R.  Co.  72  Am.  Dec.  287,  and 
note,  295,  36  N.  H.  9;  Perkins  v.  Towle,  43 
N.  H.  220,  80  Am  Dec.  149. 

The  injury  often  consists  in  the  inconven- 
ience and  annoyance  to  which  the  plaintiff 
is  subjected,  the  invasion  of  his  privacy, 
and  the  interference  with  his  comfort;  and 
for  this  compensatory  damages  may  be  re- 
covered. 

Sedgw.  Damages,  p.  629,  note  b;  Ives  v. 
Humphreys,  1  E.  D.  Smith,  196;  Chiles  ▼. 
Drake,  2  Met.  (Ky.)  146,  74  Am.  Dec.  406; 
Dau^son  v.  Louisville  d  V.  R.  Co.  4  Ky.  L. 
Rep.  731. 

There  are  offenses  against  morals  which 
\¥ould  pass  without  reprehension,  did  not 
the  providence  of  the  courts  permit  the  pri- 
vate remedy  to  become  an  instrument  of  pub- 
lic correction. 

Burr  V.  Burr,  7  Hill,  207 ;  Dawson  v.  Lou- 
isville d  N.  R.  Co.  4  Ky*  L.  Rep.  801 ;  Mer- 
rils v.  Tariff  Mfg.  Co.  27  Am.  Dec.  682,  and 
note,  10  Conn.  384;  Perkins  v.  Towle,  43  N. 
H.  220,  80  Am.  Dec.  149;  Hopkins  v.  At- 
lantic d  St.  L.  R.  Co.  72  Am.  Dec.  287,  and 
note,  36  N.  H.  9;  DeMay  v.  Roberts,  46 
Mich.  160,  41  Am.  Rep.  154,  9  N.  W.  146. 

Messrs.  IXT.  C.  Dearins  and  J.  P.  Mo- 
Cartney  for  appellee. 

Faynter,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  makes  substantially  the  fol- 
lowing averments:  That  the  plaintiff  was 
a  married  woman;  that  on  October  19,  1898, 
whilst  sitting  near  the  window  in  her  house, 
the  defendant  approached  near  it,  and  pro- 
posed to  her  to  have  sexual  intercourse  with 
him;  that  she  indignantly  refused  the  pro- 
posal ;  that  the  defendant  thereby  committed 
a  trespass  against  her  person ;  that  she  was 
frightened,  and  caused  great  mortification 
and  shame;  and  in  consequence  of  which 
she  was  greatly  excited  and  damaged.  It 
was  not  averred  that  the  defendant  entered 
62  L.  R.  A. 


her  house  or  was  in  reach  of  her,  so  as  to 
put  her  in  fear.  The  court  sustained  a  de- 
murrer to  and  dismissed  the  petition  on  the 
groimd  that  it  did  not  state  a  cause  of  ac- 
tion. In  an  action  for  an  assault*the  pe- 
tition must  allege  the  facts  which  consti- 
tute the  assault,  and  in  alleged  trespass  it 
is  essential  to  state  the  facts  which  consti- 
tute it.  Stivers  v.  Baker,  87  Ky.  508,  9  S. 
W.  491.  No  facts  were  averred  which 
showed  that  the  defendant  made  an  assault 
upon  the  plaintiff,  hence  he  did  not  inflict 
any  injury  upon  her  person. 

Tlie  sole  question  presented  for  considera- 
tion is.  Will  a  cause  of  action  lie  in  favor 
of  a  woman  against  a  man  who  solicits  her 
to  have  sexual  intercourse  with  him?  If  it 
will,  the  petition  states  a  cause  of  action; 
otherwise  it  does  not.  This  is  a  novel  case, 
but  the  novelty  of  the  case  is  no  reason 
for  denying  a  recovery  if  the  cause  of  action 
can  be  mode  to  rest  upon  some  sound  prin- 
ciple of  law.  The  fact  that  learned  counsel 
have  been  unable  to  cite  any  case  involving 
the  question  here  for  our  determination 
strongly  conduces  to  show  that  the  legal  pro- 
fession for  centuries  has  labored  under  the 
impression  that  a  civil  action  will  not  lie 
on  a  state  of  facts  like  those  averred  in  the 
petition,  for  it  is  probable  tliat,  during  past 
generations,  applications  have  been  made  to- 
them  for  the  institution  of  actions  like  this 
one.  If  such  applications  have  been  made,, 
it  is  probable  that  they  have  been  made  by 
good  and  virtuous  women;  and  certainly 
there  is  no  moral  or  social  reason  why  the 
members  of  the  legal  profession  should  not 
have  instituted  such  actions  to  recover  dam- 
ages for  the  wounded  feelings  and  humilia- 
tion good  women  have  suffered  from  such 
proposals,  if  such  an  action  in  their  judg- 
ment could  have  been  maintained.  The  so- 
licitation for  such  intimacy  is  not  equiva- 
lent to  charging  a  woman  with  the  want  of 
chastity;  therefore,  if  made  under  circum- 
stances that  would  make  a  charge  of  unchas' 
tity  a  slander  and  actionable,  no  action  for 
slander  could  be  maintained  on  account  of 
such  solicitation.  The  solicitation  was  not 
a  libel,  and  of  course  not  actionable  upon 
that  ground.  It  was  not  a  breach  of  con- 
tract, as  in  Chapman  v.  Western  U.  Teleg, 
Co.  90  Ky.  265,  13  S.  W.  880,  where  there 
was  a  failure  to  deliver  a  telegram,  which 
resulted  in  an  injury  to  the  feelings,  etc.  So 
the  principle  upon  which  actions  for  slander 
and  libel  and  the  Chapman  Case  are  based 
cannot  be  the  foundation  upon  which  to  rest 
u  recovery  in  this  action.  Neither  does  the 
principle  upon  which  actions  for  malicious 
prosecutions  or  false  arrest  are  founded  fur- 
nish a  basis  for  recovery.  As  there  was  no 
assault  upon  or  trespass  against  the  person 
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of  the  plaintiff,  and  no  physical  injury  pro- 
duced, it  seems  to  us  tliat  no  recovery  can 
be  had.  It  is  well  settled  that  mental  suf- 
fering may  be  taken  into  consideration  in 
estimating  damages  in  cases  of  physical  in- 
jury. In  such  cases  there  may  be  a  recovery 
for  physical  and  mental  suffering  arising 
from  physical  injury.  The  objection  to  a 
recovery  for  injury  occasioned  without  phys- 
ical impact  is  the  difficulty  of  testing  the 
statements  of  the  alleged  sufferer,  the  re- 
moteness of  the  damages,  and  the  metaphys- 
ical character  of  the  injury  considered  apart 
from  physical  pain.  In  Wadmcorih  v.  West- 
ern U,  Teleg.  Co,  86  Tenn.  6»5,  8  S.  W.  574, 
the  court  had  under  consideration  the  qu^- 
tion  of  allowing  damages  for  mental  suffer- 
ing unaxicompanied  by  physical  injury.  Judge 
Lurton,  then  a  member  of  that  court,  in  a 
dissenting  opinion  said:  "The  reason  why 
an  independent  action  for  such  damages  can- 
not and  ought  not  to  be  sustained  is  found 
in  the  remoteness  of  such  damages,  and  in 
the  metaphysical  character  of  such  an  injury 
considered  apart  from  physical  pain.  8uch 
injuries  are  generally  more  sentimental 
than  substantial.  Depending  largely  upon 
physical  and  nervous  condition,  the  suffer- 
ing of  one  under  precisely  the  same  circum- 
stances would  be  no  test  of  the  suffering  of 
another.  Vague  and  shadowy,  there  is  no 
possible  standard  by  which  »uch  an  injury 
can  be  justly  compensated,  or  even  approx- 
imately measured.  Easily  simulated  and  im- 
possible to  disprove,  it  falls  within  all  of 
the  objections  to  specidative  damages,  which 
are  universally  exoluded  because  of  their  un- 
certain character.  That  damages  so  imagin- 
ary, so  metaphysical,  so  sentimental,  shall 
be  ascertained  and  assessed  by  a  jury  with 
justness,  not  by  way  of  punishment  to  the 
defendant,  but  as  mere  compensation  to  the 
plaintiff,  is  not  to  be  expected.  .  ,  . 
Mental  distress  is  or  may  be  in  some  cases 
as  real  as  bodily  pain,  and  it  as  certainly 
« results  from  language  not  amounting  to  an 
imputation  of  crime;  yet  such  actions  have 
always  been  dismissed  as  not  authorized  by 
the  law  as  it  has  come  down  to  us,  and  as 
it  has  been  for  all  time  administered."  The 
only  instance  in  which  this  court  seems  to 
have  refused  to  apply  this  rule  is  in  Chap- 
man V.  Western  U,  Teleg.  Co.  There  are  a 
class  of  cases  in  this  jurisdiction  where  the 
court  has  allowed  the  jury  to  award  pimi- 
tive  damages,  where  the  employees  of  a  rail- 
road have  wrongfully  ejected  persons  from  a 
train  in  a  rude,  offensive,  or  high-handed 
manner.  Those  cases,  however,  are  no  au- 
thority for  a  recovery  in  this  case.  As  we 
have  said,  the  defendant  did  not  accuse  the 
plaintiff  of  the  want  of  chastity,  but 
showed  a  purpose  to  seduce  her  from  the 
path  of  virtue.  If  A  should  solicit  B^  a  rep- 
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utable  citizen,  to  join  him  in  the  commission 
of  the  crime  of  arson,  larceny,  or  robbery, 
B  would  indignantly  reject  the  solicitation. 
He  might  become  excited,  and  feel  humili- 
ated and  ashamed  to  have  been  thus  ap- 
proached, and  might  have  worried  over  it  for 
days  and  nights  thereafter;  but  could  ke 
maintain  an  action  against  A  for  thus  ap- 
proaching him  with  such  an  infamous  prop- 
osition? We  think  not.  Suppose  a  bawd 
should  solicit  a  man  upon  a  public  street 
to  have  sexual  intimacy  with  her;  he  cer- 
tainly could  not  maintain  a  civil  action 
against  her.  If  an  action  could  be  main- 
tained by  a  woman  against  a  man  for  such 
solicitation,  the  same  right  to  maintain 
one  would  exist  in  his  favor.  Whilst  he 
might  not  suffer  the  same  anguish  and  hu- 
miliation on  account  of  such  solicitation  as 
the  woman,  yet  the  right  of  recovery  would 
be  the  same.  The  amount  of  it  would  only 
be  determined  by  reason  of  the  difference 
in  effect  such  solicitation  would  have  upon 
one  or  the  other.  Society  and  the  moral 
sentiments  of  the  people  strong^ly  condemn 
conduct  like  that  with  which  the  appellee  is 
charged,  but  there  is  no  principle  of  law 
known  to  us  which  will  enable  a  party  to 
maintain  a  civil  action  upon  facts  like  those 
here  under  consideration. 

Newell  V.  Whitcher,  53  Vt.  589,  38  Am. 
Rep.  703,  is  relied  upon  as  an  authority  au- 
thorizing a  recovery.  It  appeared  that  the 
plaintiff  was  a  blind  music  teacher;  that 
she  went  to  the  house  of  the  defendant  to 
give  lessons  to  his  daughters;  that  he  as- 
signed her  to  a  room  for  the  night;  that 
during  the  night  he  stealthily  entered  her 
room,  sat  on  her  bed,  leaned  over  her  per- 
son, and  made  repeated  solicitation  to  her 
for  sexual  intimaey,  "which  she  repelled.  The 
court  held  that  her  private  sleeping  room 
during  the  night  was  exclusive;  that  tres- 
pass quare  clausutn  fregit  would  lie  against 
him;  that  sitting  on  her  bed  and  leaning 
over  her  was  an  assault;  and  that  she  was 
entitled  to  recover  exemplary  damages.  The 
principle  of  that  case  does  not  apply,  be- 
cause the  defendant  was  guilty  of  trespass 
quare  clausum  fregiiy  and  an  assault  upon 
the  plaintiff's  person.  The  recovery  was  ev- 
id^itly  allowed  on  account  of  these  wrongs. 

In  Bennett  v.  Mclntire,  121  Ind.  231,  6 
L.  R.  A.  736,  23  N.  E.  78,  the  husband  sued 
the  defendant  in  trespass,  alleging  that  the 
latter  with  force  and  arms  entered  upon 
plaintiff's  premises  and  attempted  to  seduce 
his  wife  by  wickedly  soliciting  and  attempt- 
ing to  persuade  her  to  submit  to  carnal  in- 
tercourse. The  evidence  showed  that  defend- 
ant entered  upon  plaintiff's  premises  with 
his  license,  and  recovery  was  denied,  the 
court  holding  that  the  averments  as  to  the 
defendant's  conduct  after  he  entered  upon 
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the  premises  was  laid  by  way  of  aggravation 
•of  damages,  and  not  as  a  ground  of  the  ac- 
tion. The  denial  of  recovery  was  not  placed 
upon  the  ground  that  a  cause  of  action  was 
in  the  wife,  not  in  the  husband,  for  the 
wrong  which  she  suffered.  The  attorney  who 
brought  the  action,  and  the  court  which 
tried  it,  evidently  labored  under  the  impres- 
sion that  no  cause  of  action  existed  except 
for  the  trespass  on  the  premises,  and  that 
the  defendant's  other  acts  did  not  consti- 
tute a  cause  of  action,  but  w^ere  only  avail- 
able as  an  aggravation  of  damages. 

It  has  been  urged  in  consultation  that  so- 
licitation to  commit  adultery  is  a  common- 
law  offense,  and  may  be  indicted  as  such; 
and,  after  that  conclusion  is  reached,  the 
argument  proceeds  to  the  effect  that,  as  Mal- 
«7  transgressed  the  common  law,  thereby 
being  guilty  of  an  indictable  offense,  a  cause 
of  action  arose.  In  support  of  that  con- 
clusion, Bishop,  Non-Contract  Law,  §  71,  is 
cited.  It  reads  as  follows:  "The  doctrine 
in  general  terms,  is  that  the  civil  wrong  and 
the  criminal  are  legally  distinct  things, 
though  both  may  proceed  from  one  act  of 
the  offender.  If  the  injury  is  of  a  nature 
falling  on  the  entire  oommunity,  an  individ- 
ual, suffering  from  it  only  as  others  do,  can 
maintain  no  action  against  the  wrongdoer, 
«yen  should  it  in  degree  casually  press  more 
heavily  upon  him  than  upon  others.  But  he 
who  suffers  a  special  damage  may  have  his 
duit,  though  by  reason  of  the  public  harm 
the  defendant  is  also  indictable."  And  also 
•I  466,  Ky.  Stat.,  is  cited,  which  reads  as  fol- 
lows: "A  person  injured  by  the  violation  of 
any  statute  may  recover  from  the  offender 
«uch  damage  as  he  may  sustain  by  reason 
of  the  violation,  although  a  penalty  or  for- 
feiture for  such  violation  be  thereby  im- 
posed." It  is  also  urged  that  the  cases  of 
Henderson  v.  Clayton,  22  Ky.  L.  Rep.  283, 
53  L.  R.  A.  146,  57  S.  W.  1,  and  Hutchison 
V.  Louisville  d  N.  R.  Co.  108  Ky.  615,  57  S. 
W.  251,  support  that  view.  The  doctrine 
stated  by  Bishop  does  not  apply  to  the  facts 
of  this  case.  If  one  carries  away  another's 
property  with  the  felonious  intention  to  con- 
vert it  to  his  own  use,  or  if  one  person  com- 
mits an  assault  upon  another,  the  wrong- 
doer may  be  indicted  therefor,  but  that  fact 
does  not  relieve  him  of  liability  in  a  civil 
action  for  damages  the  injured  party  may 
have  suffered  in  his  estate  or  person.  This 
•doctrine  cannot  be  applied,  in  disregard  of 
other  well-known  rules  of  law,  to  sustain  a 
recovery  where  no  cause  of  action  exist«. 
Section  466  of  the  Kentucky  Statutes  is  of 
the  same  tenor  as  the  rule  announced  by 
Bishop,  except  its  operation  is  restricted  to 
violations  of  statutes.  As  there  is  no  stat- 
ute denoiwcing  a  penalty  for  solicitation  to 
commit  adultery^  it  cannot  be  claimed  to 
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have  any  application  to  the  case  under  con- 
sideration. The  statute  was  applicable  to 
the  cases  of  Henderson  v.  Clayton,  and 
Hutchison  v.  Louisville  d  N.  R.  Co.,  and 
those  cases  are  of  the  character  to  which 
the  doctrine  stated  by  Bishop  and  the  pro- 
visions of  the  statute  apply.  In  the  former, 
the  city  of  Henderson,  in  violation  of  the 
statute,  maintained  a  pest  house  by  reason 
of  which  Mrs.  Clayton  and  her  family  took 
smallpox,  and  suffered  in  person  and  estate. 
In  the  latter  case  Hutchison  was  compelled 
by  the  Louisville  &  Nashville  Railroad,  in 
violation  of  the  Constitution,  to  pay  ex- 
cessive freight  charges,  and  for -the  damages 
sustained  in  consequence  thereof  he  was  ad- 
judged the  right  to  recover.  The  court  does 
not  admit  (the  question  not  being  here) 
that  the  appellee  could  have  been  indicted  at 
common  law  for  the  alleged  offense  of  solic- 
itation to  commit  adultery,  but,  assuming 
he  could  have  been,  it  is  of  the  opinion  that 
that  fact  would  not  enable  the  appellant  to 
maintain  the  action. 

The  judgment  is  afftiined. 

Hobson,  J.,  dissenting  (filed  June  9, 
1903): 

Appellant,  Maggie  Reed,  filed  this  suit 
against  appellee,  William  Maley.  He  de- 
murred to  the  petition;  his  demurrer  was 
sustained;  and,  she  declining  to  plead  fur- 
ther, the  petition  was  dismissed.  From  this 
judgment  she  appeals. 

Whether  the  facts  in  the  petition  are  suf- 
ficient to  constitute  a  cause  of  action  is  the 
only  question  to  be  determined  on  the  ap- 
peal. These  facts  are  as  follows :  The  plain- 
tiff was  a  married  woman,  a  resident  of 
Fleming  county;  on  October  19,  1898,  she 
was  at  her  home,  sitting  near  a  window  io 
her  house.  The  defendant  came  to  the 
house,  approached  very  near  to  the  window, 
proposed  to  her  to  have  sexual  intercourse 
with  her,  saying  to  her,  "Won't  you  meet 
me  out  somewhere?  Won't  you  meet  me 
alone  somewhere?"  She  indignantly  refused 
the  proposal.  It  is  charged  in  the  petition 
that  the  defendant  committed  a  trespass 
thus  against  the  person  of  the  plaintiff,  and 
illegally,  wilfully,  and  maliciously  thus 
made  a  criminal  assault  upon  her;  that 
thereby  she  was  frightened,  humiliated,  and 
caused  gieat  mortification  and  shame,  and 
was  greatly  excited,  unnerved,  and  damaged. 
The  amount  of  the  damages  was  laid  at 
$3,000  for  which  judgment  was  prayed. 

So  much  of  the  opinion  of  the  court  is 
concurred  in  as  holds  that  the  petition  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  for  assault.  See  Stivers  v.  Baker, 
87  Ky.  508,  9  S.  W.  491 ;  3  Cyc.  Law  &  Proc. 
1025;  Bennett  v.  Mclntire,  121  Ind.  231,  . 
6  L.  R.  A.  736,  23  N.  E.  78.    But  on  anothe^lC 
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ground  it  is  submitted  that  the  petition  is 
sutHcient. 

In  State  v.  Avery,  7  Conn.  266,  18  Am. 
Dec.  105,  the  defendant  was  indicted  for 
sending  to  a  married  woman  a  letter  writ- 
ten by  him  proposing  carnal  intercourse  with 
her.  It  was  urged  that  he  could  not  be  pun- 
ished for  criminal  libel  because  there  was 
no  publication  of  the  letter;  but  the  court 
held  that  the  sending  of  such  a  letter,  with- 
out any  publication,  is  clearly  an  ofTense  of 
a  public  nature  and  punishable  as  such,  as 
it  tends  to  create  ill  blood  and  cause  a  dis- 
turbance of  the  public  peace;  that,  adultery 
being  an  offense,  an  attempt  to  commit  it, 
or  a  solicitation  to  another  to  commit  it,  is 
a  misdemeanor.  In  Connecticut,  when  this 
case  was  decided,  adultery  was  a  felony.  By 
our  statute  it  is  only  a  misdemeanor.  Ky. 
Stat.  1899,  §  1320.  In  Smith  v.  Com,  54  Pa. 
209,  93  Am.  Dec.  686,  it  was  held  that  so- 
licitation to  adultery  is  not  indictable  where 
adultery  is  by  law  made  only  a  misdemean- 
or. But  it  is  hard  to  see  why  the  solicita- 
tion to  commit  a  felony  should  be  punish- 
able, and  not  that  to  commit  a  misdemeanor, 
nor  does  the  weight  of  authority  sustain  this 
distinction.  In  1  Bishop,  New  Crim.  Law, 
§  768,  it  is  said:  "Though  to  render  a  so- 
licitation indictable,  it  is,  in  general,  as  in 
other  attempts,  immaterial  whether  the 
thing  proposed  is  technically  a  felony  or  a 
misdemeanor;  yet,  as  the  soliciting  is  the 
first  step  only  in  a  gradation  reaching  to 
the  consummation,  the  thing  intended  must, 
on  principles  already  explained,  be  of  a  grav- 
er nature  than  if  the  step  lay  further  in  ad- 
vance." 

In  Com.  V.  Tihhs,  1  Dana,  524,  the  defend- 
ant was  indicted  for  challenging  another  to 
fight  a  duel.  The  proof  showed  that  when 
they  had  been  quarreling  Tibbs  said  to  him, 
*'I  am  told  you  carry  weapons  for  me.  I 
will  fight  you  a  duel  with  a  pistol  or  rifles 
from  one  step  to  a  hxmdred  yards."  The 
court  held  that,  considering  the  occasion 
and  the  accompanying  circumstances,  the 
words  did  not  necessarily  import  a  demand, 
but  only  willingness  to  fight  if  the  other 
person  desired  such  an  encounter.  It  then 
added:  "Such  words  might  amount  to  a 
misdemeanor  at  common  law,  for  they  may 
be  deemed  an  'insinuation'  of  a  desire  to 
fight  with  deadly  weapons,  which  might  pro- 
voke such  combat,  and  which,  therefore,  is 
punishable  as  a  misdemeanor." 

In  United  States  v.  Lylea,  4  Cranch  C.  C. 
469,  Fed.  Cas.  No.  15,646,  it  was  held  a  mis- 
demeanor to  solicit  another  to  commit  a 
breach  of  the  peace.  So  it  has  been  held  in- 
dictable at  common  law,  independently  of 
statute,  to  solicit  a  witness  not  to  testify  be- 
fore the  grand  jury  or  on  the  trial  of  the 
case.  State  v.  Keyea,  8  Vt.  57,  30  Am.  Dec. 
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450.  In  this  case  the  court,  by  Judge  Red> 
field,  said:  "It  is  equally  well  settled  that 
an  endeavor  to  induce  another  to  commit  a 
felony  or  misdemeanor  is  indictable  as  a 
common-law  offense.  .  .  .  And  we  feel 
no  hesitation  in  saying  that  the  attempt  to 
commit  an  offense,  or  the  soliciting  another 
to  commit  an  offense,  should  (with  few  ex- 
ceptions, not  necessary  to  be  enumerated 
here,  resting  upon  peculiar  grounds)  be  held 
indictable  as  misdemeanors  at  common  law.'* 

In  Com,  V.  Willard,  22  Pick.  476,  the  court, 
in  attempting  to  define  those  cases  in  which 
solicitations  are  indictable,  said :  "One  con- 
sideration, however,  is  manifest  in  all  the 
cases,  and  that  is  that  the  offense  proposed 
to  be  committed  by  the  counsel,  advice,  or 
enticement  of  another  is  of  a  high  and  ag- 
gravated character,  tending  to  breaches  ct 
the  peace  or  other  great  disorder  and  vio- 
lence, being  what  are  usually  considered  ma^ 
la  in  8e,  or  criminal  in  themselves,  in  contra- 
distinction to  mala  prohibita,  or  acts  other- 
wise indifferent  than  as  they  are  restrained 
by  positive  law." 

In  a  note  to  State  v.  Butler,  25  L.  R.  A. 
434,  the  authorities  are  exhaustively  collect- 
ed, and,  criticising  the  rule  followed  in  soiae 
of  the  states,  the  learned  editor,  summing  up 
the  authorities,  says:  "But  that  rule  does 
not  allow  for  the  growth  of  the  common 
law,  which  is  certainly  a  thing  of  growth. 
In  fact,  indictments  for  solicitation  to  crime 
are  of  comparatively  modem  origin,  and  in 
some  cases  have  not  been  used  until  quite 
recently.  The  true  rule  would  seem  to  be  that 
suggested  by  Judge  Lawrence  in  King  v. 
Higgins,  2  East,  5,  who  made  the  question 
of  indictability  depend  upon  whether  or  not 
it  is  prejudicial  to  the  community." 

Adultery  is  a  grave  offense  under  the  mor- 
al law.  A  solicitation  to  commit  adultery 
if  unsuccessful,  is  liable  to  lead  to  violence 
and  bloodshed  at  the  hands  of  the  relatives 
of  the  woman;  and  if  successful  it  defeats 
the  end  for  which  marriage  was  intended, 
and  destroys  the  woman.  It  seems  anom- 
alous to  say  that  a  solicitation  to  com- 
mit a  breach  of  the  peace,  or  to  disobey  a 
subpoena,  is  at  common  law  indictable,  but 
that  solicitations  to  adultery  are  no  of- 
fense, although  necessarily  attended  with 
more  serious  consequences  to  the  commu- 
nity. It  may  therefore  be  safely  concluded 
that  solicitation  to  adultery  is  a  common- 
law  offense,  and  may  be  indicted  as  such. 

But  aside  from  this,  f  1271,  Ky.  Stat 
1899,  makes  it  a  misdemeanor  for  anyone 
to  use  in  the  presence  of  another  person 
"any  aJt>u5ive  or  insulting  language,  intend- 
ing thereby  to  insult  such  other  person  or 
persons,  or  with  the  intent  to  provoke  an  as- 
sault." The  proposal  of  the  defendant  to 
the  plaintiff  was  equivalent  to  a  charge  of 
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unchastity,  and  was  grossly  insulting.  It 
-was  intended  as  a  charge  of  unchastity,  and 
was  therefore  intended  to  insult  her.  If 
A  said  to  B,  "You  have  stolen  my  watch,** 
he  would  not  be  excused  on  the  ground  that 
he  did  not  expect  B  to  take  it  as  an  insult.  If 
the  words  used  are  insulting  and  are  in- 
tended as  an  insult,  there  is  an  intention  to 
insult,  althoiigh  there  is  no  expectation  that 
the  insult  will  be  resented.  The  defendant 
might  thf^refore  have  been  prosecuted  under 
'this  statute.  His  act  being  punishable  crim- 
inally, can  it  also  ,be  made  the  subject  of  a 
civil  action  for  damages?  In  Bishop,  Non- 
Contract  Law,  §  71,  it  is  said:  "The  doc- 
trine, in  general  terras,  is  that  the  civil 
wrong  and  the  criminal  are  legally  distinct 
things,  though  both  may  proceed  from  one 
act  of  the  oflfender.  If  the  injury  is  of  a 
nature  falling  on  the  entire  community, 
an  individual,  suffering  from  it  only  as  oth- 
ers do,  can  maintain  no  action  against  the 
wrongdoer,  even  should  it  in  degree  casually 
press  more  heavily  upcm  him  than  upon  oth- 
ers. But  he  who  suffers  a  special  damage 
may  have  his  suit,  though  by  reason  of  tlie 
public  harm  the  defendant  is  also  indicts 
able."  This  principle  was  approved  by  this 
court  in  Henderson  v.  Clay  tony  22  Ky.  L. 
Rep.  283,  53  L.  R.  A.  145,  67  S.  W.  1,  and 
Hutchison  v.  Louisville  d  N.  R.  Co.  108  Ky. 
615,  67  S.  W.  251.  Section  466,  Ky.  Stat. 
1899,  also  provides:  "A  person  injured  by 
the  violation  of  any  statute  may  recover 
from  the  offender  such  damage  as  he  may 
sustain  by  reason  of  the  violation,  although 
a  penalty  or  forfeiture  for  such  violation 
be  thereby  imposed." 

It  is  insisted  for  the  appellee  that  the  pe- 
tition shows  no  special  damage,  and  author- 
ities are  cited  to  the  effect  that  mental  suf- 
fering, not  accompanied  with  any  physical 
injury  or  actionable  wrong,  is  insufficient  to 
constitute  the  basis  of  an  action.  Buh  this 
rule  does  not  apply  to  wrongs  done  mali- 
ciously or  with  insult,  where  the  mental  suf- 
fering is  the  natural  and  proximate  conse- 
quence of  the  wrong,  and  there  is,  aside  from 
it,  a  recognized  cause  of  action.  8  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  667-669.  See 
also  1  Sedgw.  Damages,  S  47. 

It  is  charged  in  the  petition  that  the 
plaintiff  was  excited,  unnerved,  and  dam- 
aged by  the  wrongs  of  the  defendant. 
If  she  was  made  sick  or  lost  time,  this 
would  be  a  special  damage  entitling  her  to 
maintain  an  action  under  the  rule,  although 
the  sickness  or  loss  of  time  was  the  result 
of  the  mental  condition  produced  by  the  de- 
fendant's wrong;  for  his  wrong  was  the  pri- 
mary cause  of  the  trouble,  and  the  damage 
was  the  proximate  and  natural  result  of  it. 
e2L.ILA« 


One  who  is  unnerved  is  In  an  abnormal  con- 
dition or  sick,  and,  if  this  condition  was  the 
proximate  result  of  the  defendant's  act,  the 
plaintiff  has  suffered  special  damages  there- 
from within  the  meaning  of  the  rule.  She 
may  recover  compensation  for  the  injury  she 
sustained,  and,  in  addition  to  this,  the  jury 
may,  in  their  discretion,  award  subh  sum  by 
way  of  punitive  damages  as  they  may  deem 
proper.  For  th^  action  is  in  the  nature  of 
an  action  of  trespass  on  the  case  for  a  ma- 
licious wrong,  and  punitive  damages  may 
be  awarded  as  in  actions  for  slander  or  ma- 
licious prosecution.  The  purity  of  woman 
and  the  sanctity  of  the  marriage  relation  lie 
at  the  basis  of  our  whole  social  fabric,  and 
attempts  to  destroy  them  are  grave  offenses. 
The  law  is  inadequate  indeed  if  it  leaves 
such  offenses  to  be  punished  wholly  by  the 
relatives  of  the  injured  woman.  This  brings 
about  bloodshed  and  disregard  of  the  law 
itself.  The  actual  injury  that  may  be  done 
to  a  virtuous  woman  by  a  wrong  of  this 
description  is  incalculable.  If  the  plaintiff 
had  suffered  a  miscarriage  or  sustained 
some  direct  pecuniary  loss  as  the  proximate 
result  of  the  wrong,  it  would  hardly  be 
doubted  that  she  might  maintain  an  action 
for  the  damages  thus  sustained  by  her.  But 
when  she  is  crushed  under  the  insult  and 
unnerved  and  made  sick,  the  damage  or  in- 
jury, though  different  in  a  degree,  is  none 
the  less  actual  than  in  the  ca^e  supposed. 
In  8  Am.  &  Eng.  Enc.  Law,  2d  ed.,  it  is 
said:  "There  has  never  been  doubt  that  a 
defendant  whose  act  amounts  in  law  to  a 
legal  wTong  is  responsible  in  damages  for 
all  the  loss  which  is  both  natural  and  proxi- 
mate consequence  of  his  wrongful  act."  P. 
569.  "Though  an  act  of  the  plaintiff  him- 
self has  intervened  between  the  defendant's 
wrong  and  the  injury  suffered,  the  latter 
is  not  thereby  excused,  if  the  intervening 
act  was  the  result  of,  or  naturally  and  rea- 
sonably induced  by,  the  defendant's  earlier 
wrong."  P.  578.  The  same  rule  is  laid  down 
in  1  Sedgw.  Damages,  8  129:  "The  true  test 
would  seem  to  be  whether  the  action  of  the 
intervening  agency  was  such  as  was  to  be 
expected  to  happen  upon  the  defendant's  act. 
If  it  were  so  to  be  expected,  the  result  is 
not  remote.  In  the  case  of  a  human  agency, 
the  intervention  will  generally  be  of  a  sort 
not  to  be  expected.  But,  where  the  interven- 
tion was  directly  and  naturally  induced  by 
the  defendant's  act,  the  consequence  is  not 
remote,  though  the  intervening  agency  was 
human."  The  natural  effect  of  an  indecent 
proposal  of  this  character  to  a  virtuous  wo- 
man would  be  to  upset  her  nerves  and  unfit 
her  for  discharging  for  the  time  her  domes- 
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tic  duties.  It  would  as  truly  make  her  sick 
as  the  administration  of  a  nauseate  drug, 
and  such  a  result  was  reasonably  to  be  ex- 
pected.   The  injury  in  the  one  case  is  none 


the  less  actual  and  none  the  less  natural 
than  the  other. 

I  therefore  dissent  from  the  opinion  of 
the  court. 


MICHIGAN  SUPREME  COURT. 


Robert  McCULLOUGH 

V. 

Burr  GREENFIELD,  Plff.  in  Err, 


(. 


.Mich. 


.) 


1.  Tlie  posaenaion  by  an  officer  of  a 
vrarrant  ^^111  not  inutity  an  arreiit  of 

the  accused  by  the  police  department  of  an- 
other town  under  direction  by  telephone  to 
it  by  the  officer  holding  the  warrant. 

S.  The  liabllitr  of  an  officer  for  illegal 
arrest  Is  not  waived  by  pleading  guilty  of 
the  offense  for  which  the  arrest  was  made. 

8.  Damaveii  can  be  recovered  only  to 
the  time  of  the  lawfnl  arreat,  where  a 
person  within  the  Jurisdiction  of  the  court, 
for  whom  a  warrant  has  been  Issued,  is  taken 
into  custody  and  detained  until  the  officer  ar- 
rives with  the  warrant,  when  a  legal  arrest 
1a  made. 

4.  An  officer  la  not  liable  In  damavea 
for  natny  handcnffa  on  a  prisoner  who  Is 
unknown  to  him,  where  he  has  a  considerable 
distance  to  go  after  dark,  and  has  another 
person  under  his  charge,  there  being  nothing 
to  show  wantonness  or  malice  in  his  conduct. 

(June  23,  1903.) 

ERROR  to  the  Circuit  Court  for  Kalama- 
zoo County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  false  imprison- 
ment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  C.  Howard,  for  plaintiff  in 
error : 

When  the  plaintiff  on  being  arraigned, 
made  no  objection  to  the  manner  of  his  ar- 
rest, lie  did  not  claim  it  to  be  illegal,  but 
pleaded  guilty  to  the  charge,  and  thereby 
waived  any  irregularity  in  the  arrest. 

Maxxoell  y.  Deena,  46  Mich.  36,  8  N.  W. 
661 ;  Jones  v.  Foster,  43  App.  Div.  33,  69  N. 
Y.  Supp.  738;  Cuniff  v.  Beecher,  84  Hun, 
137,  32  N.  Y.  Supp.  1067. 

The  putting  on  of  handcuffs  under  the  cir- 


cumstances in  this  case  was  justified,  and' a 
reasonable  exercise  of  the  discretion  reposed 
in  the  officer. 

Firestone  v.  Rice,  71  Mich.  377,  38  X.  W. 
885;  Butler  v.  Washburn,  25  N.  H.  251. 

Authority  to  make  the  arrest  existing,  the 
manner  in  which  that  power  was  exercised 
ought  not  to  be  held  to  be  groiind  for  civil 
action,  unless  hurt  resulted  to  plaintiff 
therefrom,  which  would  not  necessarily  have 
followed  had  the  exact  procedure  contem- 
plated by  the  statute  been  pursued. 

Cabell  v.  Arnold,  86  Tex.  102,  22  L.  R.  A. 
87,  23  S.  W.  645. 

Where  one  is  arrested  without  justifica- 
tion false  imprisonment  exists  only  between 
the  time  of  arrest  and  service  of  a  valid  war- 
rant. 

Harris  v.  McReynolds,  10  Colo.  App.  532, 
51  Pac.  1016. 

Messrs.  Thomas,  Ciuniiiiiifl,  ft  Nicl&ols, 
for  defendant  in  error: 

Unlawful  imprisonment  for  a  period  of  at 
least  fifteen  hours,  and  the  unlawful  impo- 
sition of  handcuffs,  were  such  substantial  in- 
juries as  would  not  be  compensated  by  a 
verdict  for  merely  nominal  damages. 

Arrests  cannot  be  made  without  warrant, 
except  in  cases  of  felony  or  of  breaches  of 
the  peace  committed  in  the  presence  of  the 
officer. 

Re  Way,  41  Mich.  299,  1  N.  W.  1021 ;  Rob- 
inson V.  Miner,  68  Mich.  567,  37  N.  W.  21; 
People  V.  Johnson,  86  Mich.  176,  13  L.  R. 
A.  163,  48  N.  W.  870;  Drennan  v.  People,  10 
Mich.  184;  People  v.  McLean,  68  Mich.  480, 
36  N.  W.  231. 

This  arrest  and  imprisonment  being  ille- 
gal, it  follows  that  the  officer  making  the 
same  was  liable  for  the  damages  occasioned 
thereby. 

Cooley,  Torts,  195;  12  Am.  &  Eng.  Enc 
Law,  p.  722. 

Every  unlawful  deprivation  of  liberty  con- 


NoTB.-^For  a  case  In  this  series  somewhat 
similar  to  the  one  above,  as  to  the  validity  of 
arrest  without  warrant  on  authority  of  letter 
fi*om  police  officer  of  another  state,  see  Scott  v. 
Eldrldge,  12  L.  R.  A.  379. 

As  to  validity  generally  of  arrest  without 
warrant,  see  note  to  State  v.  Hunter,  8  L.  R.  A. 
629 :  State  v.  McAfee,  10  L.  R.  A.  607 ;  Morris 
V.  Hassling,  11  L.  R.  A.  398 ;  People  v.  Johnson, 
13  L.  R.  A.  163  ;  Boutte  v.  Emmer,  15  L.  R.  A. 
63 ;  Com.  v.  Wright,  19  L.  R.  A.  206 ;  SUtc  V. 
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Lewis,  19  L.  R.  A.  449 ;  Burroughs  v.  Eastman, 
24  L.  R.  A.  859 ;  Baltimore  &  O.  R.  Co.  v.  Cain, 
28  L.  R  A,  68S ;  White  v.  State,  37  L.  R.  A. 
642  ;  State  v.  Taylor,  42  L.  R.  A.  673  ;  Palmer  v. 
Maine  C.  R.  Co.  44  L.  R.  A.  673;  Tillman  v. 
Beard,  46  L.  R.  A.  215 ;  State  or  rel.  McLauren 
V.  McDanlel,  50  L.  R.  A.  118;  Robertson  v. 
State,  52  L.  R.  A.  751. 

As  to  liability  of  officer  for  making  an  arrest, 
see  Leger  v.  Warren,  51  L.  R/A^  193,  and  note. 
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fers  a  corresponding  right  of  action  for  dam- 
ages, either  nominal  or  suhstantial. 

Smith  V.  Clark,  53  N.  J.  L.  197,  21  Atl. 
491. 

The  defendant,  having  caused,  instigated, 
and  procured  this  unlawful  imprisonment,  is 
liable  in  damages  therefor. 

12  Am.  &  £ng.  Enc.  Law,  p.  751 ;  Bur- 
roughs Y.  Eastman,  ]01  Mich.  426,  24  L.  R. 
A.  839,  59  N.  W.  817;  Ross  v.  Leggett,  61 
Mich.  445,  28  N.  W.  695;  Carson  v.  Dessau, 
142  X.  y.  445,  37  N.  E.  493. 

The  arrest  and  imprisonment  of  plaintiff 
having  been  illegal,  the  continuation  there- 
of hy  defendant  in  person  waa  likewise  il- 
legal, notwithstanding  the  fact  that  he  had 
a  valid  u'arrant  in  his  possession  when  he 
took  plaintiff  into  his  personal  custody. 

llandeville  v.  Guertisey,  51  Barb.  99; 
Cabell  V.  Arnold  (Tex.  Civ.  App.)  22  S.  W. 
G2. 

In  criminal  cases  an  officer  has  the  right 
to  use  his  discretion  as  to  the  means  neces- 
sary in  both  the  apprehension  of  an  accused 
person,  and  his  safe  det option  after  such  ap- 
prehension; but  even  in  criminal  cases  he  is 
liable  for  an  abuse  of  such  discretion. 

Skidmore  v.  State,  2  Tex.  App.  20. 

He  may  not  uae  handcuffs  unless  without 
them  there  is  danger  of  an  escape. 

Cochran  ▼.  Toher,  14  Minn.  385,  Gil.  293. 

If  no  resistance  is  offered,  or  attempt  to 
escape  made,  he  has  no  right  rudely  and 
with  violence  to  seize  and  collar  his  pris- 
oner. 

State  y.  Mahon,  3  Harr.  (Del.)  568; 
Bums  V.  State,  80  Ga.  544,  7  S.  E.  88. 

Humiliation  and  disgrace  should  not  be 
put  upon  a  man  simply  as  a  precaution 
against  the  imaginary  danger  of  escape  from 
arrest  when  the  offense  with  which  he  is 
charged  is  not  even  a  misdemeanor. 

Bouvier,  Law  Diet.  p.  240;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  281,  553;  Schmeider  v. 
McLane,  36  Barb.  496;  Page  v.  Mitchell,  13 
Mich.  68,  86  Am.  Dec.  75. 

Tlie  cause  of  action  was  not  waived  by  the 
plea  of  guilty. 

Hopner  y,  McGowan,  116  N.  Y.  410,  22  N. 
E.  558;  Murphy  v.  Kroti,  20  Abb.  N.  C.  259; 
Josselyn  v.  McAllister,  22  Mich.  300; 
iichmeider  v.  McLane,  36  Barb.  496,  4  Abb. 
App.  Dec.  154;  Lane  v.  Uolman,  145  Mass. 
222,  13  N.  E.  602;  Williams  v.  Schillaber, 
153  Mass.  541,  27  N.  E.  767;  Buatzell  v. 
Emerton,  161  Maas.  176,  36  N.  E.  796. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  case  for  false  imprisonment.  In 
the  spring  of  1901,  while  engaged  in  dis- 
tributing advertising  matter  in  the  city  of 
Kalamazoo,  the  plaintiff  was  stopped  by  one 
of  the  city  policemen  and  referred  to  the 
62  L.  R.  A. 


city  clerk's  office  for  a  license  to  distribute 
advertising  matter,  which  he  applied  for 
and  obtained.  The  defendant  claims  that, 
at  the  time  the  plaintiff  was  applying  for 
the  license,  the  defendant  explained  to  him 
there  was  an  ordinance  of  the  city  of  Kala- 
mazoo against  nailing  advertising  matter 
on  telephone  poles,  and  the  plaintiff  prom- 
ised, if  he  \vas  permitted  to  have  the  license 
for  distributing  advertising  matter,  he 
would  not  tack  placards  upon  the  poles. 
The  plaintiff  denies  having  this  conversa- 
tion. The  plaintiff,  after  obtaining  his  li- 
cense, distributed  his  advertising  matter, 
and  on  the  last  day  of  his  sojourn  in  Kala- 
mazoo nailed  placards  on  a  very  large  num- 
ber of  telephone,  telegraph,  and  municipal 
lighting  poles  throughout  the  city,  and  im- 
mediately left  for  Battle  Creek.  The  de- 
fendant reported  the  matter  to  the  city  at- 
torney, and  under  his  advice  complaint  was 
made,  a  warrant  issued,  and  placed  in  the 
hands  of  the  defendant  for  service.  After 
the  defendant  obtained  the  warrant  he  tele- 
phoned to  the  police  clerk  at  Battle  Creek 
that  he  had  a  warrant  for  the  arrest  of  the 
plaintiff  and  one  McBride,  and  if  they  were 
in  the  city  of  Battle  Creek  to  detain  them 
until  he  could  arrive.  The  plaintiff  and  Mc- 
Bride were  arrested  by  Officer  Hamilton,  of 
Battle  Creek,  and  detained  at  the  police  sta- 
tion for  about  three  hours,  when  Mr.  Green- 
field, with  his  warrant,  arrived  and  took 
the  men  into  custody.  About  8  o'clock,  it 
being  after  dark,  the  defendant  put  upon 
the  plaintiff  and  McBride  handcuffs,  boarded 
the  interurban  car  for  Kalamazoo,  and, 
after  changing  cars  twice  en  route,  reached 
their  destination  late  in  the  evening,  about 
10  or  11  o'clock.  The  plaintiff  and  his  com- 
panion were  detained  at  the  jail  at  Kala- 
mazoo until  morning,  when  they  were  taken 
before  Recorder  Browne,  where  they  each 
pleaded  guilty,  paid  their  fine,  and  left  the 
city.  Some  months  later  the  plaintiff  insti- 
tuted this  suit.  It  was  conceded  the  plain- 
tiff was  guilty  of  a  violation  of  a  valid  or- 
dinance, and  no  question  is  raised  about  the 
regularity  of  the  warrant.  The  trial  judge 
charged  the  jury,  among  other  things,  as  fol- 
lows :  "I  charge  you  that,  under  the  undis- 
puted evidence  in  the  case,  the  arrest  of  the 
plaintiff  at  Battle  Creek  on  April  25th, 
1901,  by  Police  Officer  Hamilton  of  that  city, 
and  his  detention  in  the  jail  at  that  place 
for  the  space  of  three  hours  or  thereabouts, 
was  illegal  and  without  authority  of  law, 
and  constituted  a  false  imprisonment  of  tne 
plaintiff.  If  this  unlawful  imprisonment  of 
plaintiff  at  Battle  Creek  was  at  the  request 
of  and  under  the  instructions  of  the  defend- 
ant, Greenfield,  it  became  and  wa*  in  law 
his  act,  just  as  much  as  though  he  had  done 
it  himself,  and  he,  defendant,  Greenfield,  ia 
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responsible  to  plaintiff,  AfcCullough,  for  all 
such  damages  as  you  may  find  he  suffered 
during  the  time  of  such  illegal  detention." 
"The  arrest  and  detention  of  the  plaintiff  at 
Battle  Creek  having  been  illegal,  as  I  have 
charged  you,  and  it  being  conceded  by  the 
defendant  that  the  plaintiff  was  not  restored 
to  his  liberty  before  being  taken  into  cus- 
tody by  Mr.  Greenfield,  I  instruct  you  that 
the  illegal  character  of  the  detention  con- 
tinued until  the  arraignment  of  the  plain- 
tiff in  the  recorder's  court  of  this  city  on 
the  forenoon  of  April  26th,  1901."  "An  of- 
ficer in  making  an  arrest  should  avoid  un- 
necessary harshness  or  violence.  He  has  no 
right  to  use  handcuffs  unless  in  his  honest 
judgment,  under  all  the  circumstances  of  the 
case,  he  is  apprehensive  of  the  escape  of  his 
prisoner  if  he  does  not  use  them.  In  this 
case,  under  the  proofs  offered  by  the  de- 
fendant himself,  I  charge  you  that  no  justi- 
fication is  shown  for  handcuffing  the  young 
men  togetlier,  and  the  act  of  doing  so  con- 
stituted an  unjustifiable  assault  upon  the 
plaintiff,  for  which  defendant  is  liable  to 
him  in  damages."  "Now  I  feel  warranted 
in  instructing  you,  as  a  matter  of  law  in 
this  case,  that  the  injury  complained  of  is 
not  technical,  but  real.  The  illegal  depriva- 
tion of  liberty  in  this  case,  and  the  illegal 
imposition  of  handcuffs,  were  real  personal 
injuries,  and  require  that  you  award  plain- 
tiff something  more  than  nominal  damages. 
How  much  more,  it  is  for  you  to  say  in  the 
exercise  of  your  best  judgment.  I  can  only 
say  that  it  should  be  such  a  sum  as  will 
fairly  and  fully  compensate  him  for  the 
injuries  received.  Beyond  such  a  sum  you 
should  not  go,  nor  should  you  stop  short  of 
that."  The  jury  returned  a  verdict  for  $50. 
The  case  is  brought  here  by  writ  of  error. 

The  first  question  presented  is.  Was  the 
arrest  at  Battle  Creek  by  the  direction  of 
the  defendant  illegal  when  the  warrant  was 
in  the  possession  of  the  defendant  at  Kala- 
mazoo? In  the  cafic  of  the  People  v.  McLean, 
68  Mich.  480,  36  N.  W.  231,  it  was  said: 
"McLean  was  charged  simply  with  a  misde- 
meanor, and  he  could  not  be  arrested  for  the 
crime,  after  the  commission  of  the  act,  with- 
out a  proper  warrant.  The  warrant  was  is- 
sued and  delivered  to  the  sheriff.  The  sher- 
iff is  authorized  to  take  such  assistance  with 
him  in  making  an  arrest  as  he  may  deem 
necessary,  and  the  warrant  in  his  possession, 
while  present  and  pursuing  his  object,  will 
be  a  justification  to  his  assistants  in  making 
the  arrest.  But  he  has  no  authority  to  send 
an  under  sheriff  or  deputy  to  one  place  to 
make  an  arrest  without  a  warrant,  while  he 
goes  to  another  for  the  same  purpose  with 
the  warrant.  He  cannot  send  his  deputy 
into  one  town  or  county  while  he  gives  pur- 
suit in  another.  Under  the  ancient  prac- 
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lice  of  hue  and  cry,  before  warrants  were 
issued,  this  might  be  done  in  the  pursuit 
of  felons,  but  no  hue  and  cry  could  be  raised 
for  a  misdemeanor.  We  think  it  clear  that 
in  cases  of  misdemeanors  the  sheriff  must  be 
present,  either  in  sight  or  hearing,  directing 
the  arrest,  to  justify  a  person  not  armed 
with  the  warrant  to  make  the  arrest."  See 
also  Drennan  v.  People,  10  Mich.  184;  Peo- 
ple V.  Johnson,  86  Mich.  175,  13  L,  R,  A. 
163.  48  N.  W.  870;  Smith  v.  Clark,  53  N.  J. 
L.  197,  21  Atl.  491. 

It  is  claimed  by  defendant  that  as  the 
plaintiff,  when  arraigned,  made  no  objection 
to  the  manner  of  his  arrest,  but  pleaded 
guilty  to  the  charge,  by  so  doing  he  waived 
any  irregularity  in  the  arrest,  and  cannot 
recover.  The  authorities  upon  this  proposi- 
tion are  not  harmonious.  In  12  Am.  &  Eng. 
Enc.  T^w,  2d  ed.  p.  743,  it  is  said:  "It  has 
been  held  by  a  court  of  high  authority  that 
a  party  cannot  maintain  a  civil  action  for 
damages  for  false  imprisonment  where  his 
arrest  has  been  followed  by  conviction  in  a 
criminal  court  and  "that  conviction  remains 
unreversed,  unless  such  person  eatablishes 
the  fact  that  his  conviction  was  obtained  by 
fraud  and  conspiracy.  But  it  is  believed 
that  this  means  no  more  than  that,  where 
there  has  been  an  arrest  without  warranT, 
conviction  on  the  charge  is,  in  general, 
prima  facie  evidence  of  probable  cause;  if 
more  than  this  is  intended,  it  is  contrary  to 
the  weight  of  a  majority  of  the  best-consid- 
ered cases.  Indeed,  the  converse  of  the 
proposition,  it  would  seem,  has  been  express- 
ly denied  in  the  same  state,  vis.,  where  there 
has  been  an  arrest  without  warrant,  a  dis- 
charge by  the  police  justice  is  prima  facie 
evidence  of  want  of  probable  cause."  8ee 
also  cases  cited  in  the  notes.  We  think  the 
weight  of  authority  does  not  favor  the  con- 
clusion that  the  liability  for  the  illegal  ar- 
rest is  waived  by  pleading  guilty  to  the  of- 
fense charged  in  the  warrant. 

Did  the  court  err  in  holding  that,  after 
defendant  personally  took  plaintiff  into  cus- 
tody, his  warrant  did  not  protect  him  from 
that  time  until  the  plea  of  guilty  was  en- 
tered? There  is  a  dearth  of  decisions  in 
point,  and  the  authorities  upon  this  propo- 
sition are  also  disagreed.  The  case  of  Man- 
deville  v.  Guernsey,  51  Barb.  99,  cited  in 
support  of  the  charge  of  the  court,  was  one 
where  a  sheriff  from  the  state  of  Pennsyl- 
vania arrested  the  accused  in  the  state  of 
New  York  and  carried  him  into  the  state  of 
Pennsylvania.  The  court  held  that  not  only 
did  the  sheriff  have  no  authority  to  make 
the  artrest  in  New  York,  but  that  he  com- 
mitted an  offense  against  the  laws  of  the 
state  of  New  York  when  he  removed  the 
prisoner  to  the  state  of  Pennsylvania.  The 
case  is  very  different  from  the  one  at  bar. 
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In  that  case  the  accused  was  beyond  the 
reach  of  the  process  of  arrest,  and  could  be 
lawfully  brought  within  the  jurisdiction  of 
the  court  issuing  the  warrant  only  by  ob- 
taining the  requisition  of  the  governor  of 
Pennsylvania.  In  the  case  at  bar  the  plain- 
tiff was  within  the  reach  of  process,  and 
might  be  arrested  by  any  person  having  a 
lawful  warrant.  The  case  was  removed  to 
the  court  of  appeals  (50  N.  ¥.669),  and  af- 
firmed by  a  divided  court.  No  opinion  was 
filed.  In  Cabell  v.  Arnold  (Tex.  Civ.  App.) 
22  S.  W.  62,  where  an  illegal  arrest  had  been 
made,  and  the  accused  was  afterwards  deliv- 
ered to  an  ofRcer  having  a  legal  warrant,  a 
judgment  for  damages  for  the  illegal  deten- 
tion of  the  accused  to  the  time  he  was  de- 
livered to  the  officer  having  the  warrant  was 
sustained.  Many  of  the  cases  cited  by  coun- 
sel are  civil  cases,  in  which  a  different  rule 
obtains  than  the  one  applicable  to  criminal 
cases.  In  Holley  v.  Miw,  3  Wend.  350,  20 
Am.  Dec.  702,  it  is  said:  "The  warrant 
against  John  Doe  did  not  authorize  the  ar- 
rest of  any  person  other  than  John  Doe.  It 
>vas  altered  by  inserting  the  name  of  the 
present  plaintiff,  and  then  it  was  a  justifi- 
cation for  all  subsequent  regular  acts  of  all 
concerned  in  its  execution."  In  Harris  v. 
McReynoldSy  10  Colo.  App.  632,  51  Pac. 
1016,  which  was  an  action  for  false  im- 
prisonment, the  court  used  the  following 
language:  "But  it  is  contended  for  the  de- 
fendant that  the  false  imprisonment  of  the 
plaintiff  lasted  only  from  the  time  of  his 
arrest,  at  the  verbal  direction  of  the  defend- 
ant, until  the  making  of  the  complaint  and 
the  issue  of  the  warrant,  and  that  his  de- 
tention in  custody  afterwards  was  not  false 
imprisonment.  The  court  was  requested  to 
8o  instruct  the  jury,  but  the  request  was  re- 
fused, and  error  is  assigned  upon  the  re- 
fusal. If  the  process  by  which  it  was  as- 
sumed to  hold  the  plaintiff  in  custody  was 
valid  process  against  him,  the  instruction 
should  have  been  given." 

As  before  stated,  the  plaintiff,  when  taken 
into  custody  in  the  first  instance,  was  within 
the  jurisdiction  of  the  court  issuing  the  pro- 
cess. If  the  defendant  in  person  had  made 
the  arrest,  instead  of  procuring  it  to  be 
made  by  the  marshal  of  Battle  Creek,  it 
would  have  been  a  valid  arrest;  or  if  no  ar- 
rest had  been  made  in  fact  until  the  defend- 
ant took  the  plaintiff  into  custody,  its  va- 
lidity could  not  have  been  questioned.  I 
think  it  unreasonable  to  say  that,  because 
the  first  arrest  was  invalid,  the  second  one 
was  also  invalid,  and  that  the  jury  should 
have  been  instructed  that  plaintiff  could  re- 
cover damages  only  to  the  time  of  the  lawful 
arrest. 

Did  the  trial  judge  correctly  instruct  the 
jury  in  relation  to  putting  the  handcuffs 
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upoh  the  plaintiff?  The  record  does  not  dis- 
close any  undue  harshness  or  discourtesy 
done  to  the  plaintiff  by  the  officer,  unless 
putting  the  handcuffs  upon  him  is  to  be  so 
regarded.  In  Firesiofxe  v.  Rice^  71  Mich. 
377,  38  N.  W.  885,  it  is  said:  "The  sheriff 
cannot  stop  when  the  man  is  unknown  to 
him,  at  the  moment  of  arrest,  to  inquire  into 
his  character,  or  his  intentions  as  to  escape, 
or  his  guilt  or  innocence  of  the  offense 
charged  against  him.  His  duty  is  to  take 
him,  to  safely  keep  him,  and  to  bring  his 
body  before  a  magistrate.  If  he  does  this 
without  wantonness  or  malice,  it  is  not  for 
a  jury  to  find  that  his  precautions  were  use- 
less and  unnecessary  in  the  light  of  after- 
acquired  knowledge  of  the  true  character 
and  intent  of  the  accused,  and  to  punish  the 
sheriff  in  damages  for  what  honestly  ap- 
peared to  him  at  the  time  to  be  reasonable 
and  right."  See  also  Butler  v.  Washhum, 
25  N.  H.  257.  The  officer  had  two  prisoners 
who  were  strangers  to  him  under  arrest.  It 
was  long  after  dark.  He  had  a  considerable 
distance  to  go  with  them.  It  was  his  duty 
to  follow  the  mandate  of  his  warrant.  There 
was  nothing  in  his  conduct  to  indicate  wan- 
tonness or  malice,  and  the  jury  should  have 
been  so  instructed,  and  that  they  should  not 
find  any  additional  damages  because  the 
prisoners  were  handcuffed. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

The  other  Justices  concur. 


Thomas  B.  BRADY,  by  Next  Friend,  Plff.  im 
Err,, 

V. 

SeviUa  KLEIN. 
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1.  Ho  action  can  be  maintained  by  a 
licensee  of  a  tenant  upon  the  landlord's 
covenant  to  repair,  for  Injuries  caused  by  a 
defective  condition  of  the  premises. 

2.  Rentlnv  premises  In  a  defective 
condition  will  not,  where  they  do  not  con- 
stitute a  nuisance,  render  the  landlord  liable 
for  an  injury  thereby  caused  to  a  licensee  of 
the  tenant 

(June  23,  1903.) 


Note. — As  to  liability  of  landlord  for  in- 
juries to  member  of  tenant's  family  by  defective 
condition  of  premises,  see  also,  in  this  series, 
McQlnley  v.  Alliance  Trust  Co.  56  L.  R.  A.  334. 

As  to  liability  for  injuries  to  subtenant's 
child,  see  Smith  v.  State,  61  L.  R.  A.  772. 

As  to  liability  for  Injury  to  tenant's  guest  or 
servant,  see  McConnell  v.  Lemley,  34  L.  R.  A. 
609,  and  note;  Stenberg  v.  Wlllcox,  84  L.  R. 
A,  615 ;  Whitmore  v.  Orono  Pulp  &  Paper  Co. 
40  L.  R.  A.  377 ;  Texas  Loan  Agency  v.  Fleming, 
44  L.  R.  A.  279 ;  Barman  v.  Spencer,  44  L.  R. 
A.  815;  and  Towne  v.  Thompson,  46  L.  R.  A. 

Digitized  by  VjOOQIC 


010 


Michigan  Supreme  Court. 


JCSE. 


ERROR  to  the  Circuit  Court  for  Wdyne 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederie  T.  Harvard  and  Del- 
b«rt  J.  Hinkley,  for  plaintiff  in  error : 

When  a  landlord  agrees  to  repair  he  is 
liable  for  injuries  to  third  persons  for  a 
neglect  to  do  so. 

Shearm.  &  Redf.  Neg.  4th  ed.  §§  708,  709; 
Btillwell  V.  South  Louisville  Land  Co,  22  Ky. 
L.  Rep.  786,  52  L.  R.  A.  325,  58  S.  W.  696; 
Thomp.  Neg.  §  1169;  Bontag  v.  O'Hare,  73 
111.  App.  434;  Moore  v.  Steljes,  69  Fed.  519; 
Cooley,  Torts,  2d  ed.  p.  722;  Gridley  v. 
Bloomingtofiy  68  HI.  51 ;  Rauth  v.  Davenport, 
60  Hun,  73,  14  N.  Y.  Supp.  69;  Ostrander  v. 
Capitol  Invest.  Bldg.  d  Loan  Asso.  (Mich.) 
9  Det.  L.  N.  34,  89  N.  W.  964;  Mason  ▼. 
Howes,  122  Mich.  333,  81  N.  W.  111. 

And  privity  of  contract  is  not  necesBary  in 
order  to  recover. 

Taylor,  Land.  &  T.'§  175;  Thomp.  Neg.  8 
1157;  Oridley  v.  Bloomington,  68  HI.  51; 
Lowell  v.  Spaulding,  4  Cush.  277,  50  Am. 
Dec.  775;  Payne  v.  Rogers,  2  H.  Bl.  350; 
Ifelson  V.  Liverpool  Brewery  Co.  L.  R.  2  C. 
P.  Div.  313;  Clancy  v.  Byrne,  56  N.  Y.  129, 
15  Am.  Rep.  391;  Fisher  v.  Thirkell,  21 
Mich.  22,  4  Am.  Rep.  422;  Moore  v.  Bteljes, 
69  Fed.  519. 

The  landlord  is  liable  to  third  persons 
where  he  has  let  the  premises  in  a  defective 
condition. 

Taylor,  Land,  k  T.  13th  ed.  735;  Thomp. 
Neg.  §  1159;  Willcox  v.  Hines,  100  Tenn. 
538,  41  L.  R.  A.  278,  46  S.  W.  297 ;  Birords  v. 
Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295;  Ow- 
ings  V.  Jones,  9  Md.  108;  Albert  v.  State,  66 
Md.  325,  59  Am.  Rep.  159,  7  Atl.  697; 
Shearm.  &  Redf.  Xeg.  §§  502,  709;  Johnson 
V.  McMillan,  69  Mich.  39,  36  N.  W.  803; 
Fisher  v.  Thirkell,  21  Mich.  22,  4  Am.  Rep. 
422. 

Mr,  George  Gartner,  for  defendant  in 
error : 

Aside  from  the  contract  of  letting,  ever 
assuming  that  the  doorsill  was  out  of  repair^ 
the  o\\Tier  could  not  be  held  liable. 

Hargreaves  v.  Deacon,  25  Mich.  1. 

Hooker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  young  man  about  twenty 
years  old,  and  this  action  is  brought  by  hip 
mother,  and  next  friend,  to  recover  damage? 
occasioned  by  an  injury,  received  througl> 
the  alleged  negligence  of  the  defendant,  when 
he  was  under  three  years  of  age. 

The  mother  is  the  only  witness  by  whom 
the  injury  and  alleged  negligence  were 
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proved.  She  stated  upon  the  trial  that  she 
had  negotiations  with  the  defendant  in  re- 
gard to  renting  a  dwelling,  and  was  allowed 
to  look  at  the  house.  She  returned  and  told 
defenvlant  that  it  was  all  right,  except  that 
the  sill  of  the  door  to  the  summer  kitchen 
was  rotted  away,  leaving  a  hole,  and  that 
upon  the  defendant's  promise  to  fix  it,  she 
rented  the  house  and  paid  a  month's  rent^ 
Two  or  three  weeks  after,  the  plaintiff 
stepped  into  the  hole  and  received  a  per- 
manent injury.  She  admits  that  she  paid  the 
rent  for  two  or  three  months,  and  then  failed 
to  do  so,  and  that  she  did  not  say  anything 
to  the  defendant  about  the  injury  to  the 
child  until  she  called  for  her  rent  and  told 
her  to  vacate  the  house.  She  never  men- 
tioned it  again.  The  defendant  la  an  old 
lady  of  over  eighty  years  of  age.  She  tes- 
tified that  she  heard  of  the  accident  from 
plaintiff's  mother  about  the  time  it  hap- 
pened, and  was  told  by  her  that  the  boy  was 
hurt  by  a  fall  in  the  yard;  that  she  never 
heard  of  this  claim  until  the  action  was  be- 
gun, a  few  months  before  she  testified.  The 
learned  circuit  judge  directed  a  verdict  for 
the  defendant,  and  plaintiff  has  taken  a  writ 
of  error. 

The  plaintiff's  claim  is  said  to  rest  upon 
two  rules,  either  of  which  is  supposed  to  be 
sufficient  to  entitle  him  to  a  recovery:  (1) 
That  when  a  landlord  has  covenanted  to  re- 
pair, a  licensee  of  the  tenant,  injured 
through  the  defective  condition  of  the  prem- 
ises, has  a  right  of  action  against  the  ten- 
ant, who  in  turn  may  recover  against  the 
landlord  upon  his  covenant,  and  that  to 
avoid  circuity  of  action  he  may  sue  and  re 
cover  against  the  landlord.  (2)  That  when 
one  lets  a  tenement  in  a  defective  condition, 
he  is  liable  to  a  stranger  who  is  injured. 

So  far  as  the  authorities  cited  by  counsel 
show,  the  first  proposition  was  first  enunci- 
ated in  the  case  of  Payne  v.  Rogers,  2  H.  Bl. 
350.  This  injury  was  caused  by  plaintiff's 
falling  through  a  hole  in  a  foot  pavement, 
and  we  may  therefore  infer  that  the  defect 
was  a  public  nuisance,  and,  under  many 
cases,  actionable,  in  favor  of  anyone  injured, 
against  the  person  whose  negligence  per- 
mitted it  to  remain.  What  waa  then  said 
about  avoiding  circuity  of  aetion  was  unnec- 
essary in  that  view  of  the  case,  and  the  case 
has  been  questioned  by  subsequent  English 
cases.  See  Russell  v.  Bhenton,  3  Q.  B.  449; 
Todd  V.  Flight,  9  C.  B.  N.  S.  377 ;  Ingwersen 
v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep.  109; 
Phillips  V.  Burlington  Library  Co.  55  N.  J.  L. 
307,  27  Atl.  478;  Clyne  v.  Helmes,  61  N.  J. 
L.  366,  39  Atl.  767.  See  also  Pretty  v.  Bid- 
more,  L.  R.  8  C.  P.  401 ;  awinnell  v.  Earner, 
L.  R.  10  C.  P.  658.  Nelson  v.  Liverpool 
Bretcery  Co,  L.  R.  2  C.  P.  Div.  313,  was  a 

similar  case,  where  a  guesf  iliJJiie.yard  of  an 

Digitizeciby  VnCHJ 


1908. 


Bradt  v.  Klein. 


Oil 


inn  was  injured  by  the  fall  of  a  chimney 
which  the  landlord  had  agreed  to  repair.  He 
was  permitted  to  recover  against  the  land- 
lord, but  it  was  not  upon  the  ground  of  a 
promise,  but  because  of  his  neglect  in  per- 
mitting the  existence  of  a  public  nuisance. 
The  case  of  Lowell  v.  Spaulding,  4  Cush.  277, 
50  Am.  Dec.  775,  is  similar.  There  one  fell 
through  a  walk,  and  recovered  against  the 
city,  and  it  sued  the  owner  of  the  premises, 
who  was  held  responsible  for  the  existence  of 
a  public  nuisance.  There  is  an  allusion  to 
Payne  v.  Rogers,  but  it  was  unnecessary. 
Soniag  v.  0*Hare,  73  111.  App.  432,  allowed  a 
recovery  by  an  administrator  for  injury  by 
deceased's  falling  from  a  porch  through  a  de- 
fective railing.  The  only  question  pressed  in 
the  case  was  that  the  evidence  failed  to  show 
that  the  injuries  caused  the  d^ath,  though  it 
is  said  in  the  opinion  that  the  landlord's 
promise  to  deceased's  husband  to  keep  the 
premises  in  repair  would  make  him  liable  if 
the  injuries  caused  her  death;  citing  Mendel 
▼.  Fink,  8  111.  App.  378;  Piatt  v.  Farney,  16 
111.  App.  216.  We  think  these  cases  hardly 
justify  the  statement.  The  case  of  Clancy 
V.  Bi/rne,  56  N.  Y.  129,  15  Am.  Rep.  391,  was 
an  injury  from  a  defect  in  a  pier,  leased  by 
the  defendant,  which  was  devoted  to  use  by 
t^e  general  public,  much  as  is  an  inn.  Clear- 
ly it  was  a  case  of  public  nuisance.  Our 
own  case  of  Fisher  v.  Tkirkellj  21  Mich.  14, 
4  Am.  Rep.  422,  was  the  case  of  a  scuttle  in 
the  sidewalk  of  a  public  street.  The  discus- 
sion in  that  case  shows  that  a  liability,  had 
one  been  found,  would  have  rested  on  negli- 
gence, i.  e,  nonperformance  of  a  duty  to  the 
plaintiff,  and  not  upon  a  contract  to  repair, 
though  in  many  of  the  cases  the  contract  to 
repair  is  essential  to  create  the  duty,  which 
-would  otherwise  rest  solely  upon  the  tenant. 
In  support  of  the  second  proposition,  the 
plaintiff's  counsel  cites,  among  other  cases, 
Hwords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep. 
295.  There  it  was  held  that  one  who  owned 
a  public  pier,  and  rented  it  with  a  public 
nuisance  upon  it,  was  liable  to  a  third  per- 
son who  was  afterwards  injured,  although 
the  tenant  was  bound  to  keep  it  in  repair. 
Three  judges  dissented.  The  case  of  Otcings 
▼•  Jones,  9  Md.  108,  sustains  the  same  rule 


as  to  a  public  nuisance.  Albert  v.  Stait,  66 
Md.  325,  59  Am.  Rep.  159,  7  Atl.  697,  also  in- 
volved a  public  nuisance.  The  discussion 
in  the  opinion  shows  that  the  rule  is  limited 
to  cases  of  public  nuisance.  The  case  of 
Willcox  V.  Hines,  100  Tenn.  538,  41  L.  R.  A. 
278,  46  S.  W.  297,  rests  on  another  rule,  viz., 
the  liability  of  one  to  his  tenant  for  letting 
premises  with  concealed  dangers.  This  line 
of  cases  has  no  application  in  this  case.  The 
case  of  Siillwell  v.  South  Louisville  Land  Go, 
22  Ky.  L.  Rep.  785,  52  L.  R.  A.  325,  58  S.  W. 
696,  and  Moore  v.  Steljvs,  69  Fed.  519,  more 
nearly  support  the  plaintiff's  claim.  Upon 
the  other  hand,  when  the  accident  arises  from 
a  defect  known  by  the  tenant,  and  one  which 
is  not  a  nuisance,  the  remedy  against  the 
landlord  is  upon  his  covenant,  and  must  be 
brought  by  the  tenant,  as  there  is  no  privity 
between  the  landlord  and  a  third  party,  nor 
does  he  owe  him  any  duty.  It  is  otherwise 
in  case  of  a  nuisance  which  the  landlord 
should  abate,  for  there  the  landlord  owes  the 
duty  of  care,  and  is  liable  for  bis  negligence 
to  all  to  whom  he  owes  such  duty.  Samuel- 
son  V.  Cleveland  Iron  Min.  Co.  49  Mich.  169, 
43  Am.  Rep.  450,  13  N.  W.  499;  O'Leary  v. 
Delaney,  63  Me.  585;  Dalay  v.  Savage,  145 
Mass.  38,  12  N.  E.  841 ;  Tuttle  v.  Oeorge  H. 
Gilbert  Mfg.  Co.  145  Mass.  175,  13  N.  E.  465; 
Quay  V.  Lucas,  25  Mo.  App.  7;  Burdick  v. 
Cheadle,  26  Ohio  St.  393,  20  Am.  Rep.  767; 
Wood,  Land.  &>  T.  p.  1288;  Sterger  v.  Van 
Sicklen,  132  N.  Y.  499, 16  L.  R.  A.'  640,  30  N. 
E.  987 ;  Clyne  v.  Helmes,  61  N.  J.  L.  359,  39 
Atl.  767;  Fowles  v.  Briggs,  116  Mich.  425, 
40  L.  R.  A.  528,  74  N.  W.  1046.  In  these 
cases  the  distinctions  are  fully  discussed, 
and  need  not  be  repeated  here.  Most  of  the 
cases  upon  which  plaintiff  relies  are  not  in- 
consistent with  them.  The  statement  that  a 
landlord  is  liable  to  a  third  person,  when  he 
has  promised  to  repair,  is  made  in  a  general 
way,  in  some  of  the  text-books,  but  will  be 
foimd  to  be  qualified  in  most  cases,  and  when 
it  is  unqualified  is  clearly  at  variance  with 
authority. 

The  judgment  is  affirmed. 

Carpenter,  J.,  did  not    sit.    The   other 
Justices  concurred. 


MISSOURI  SUPREME  COURT. 


Peter  EOKRICH,  Appt., 

V. 

ST.  LOUIS  TRANSIT   COMPANY,  Respt. 

(176  Mo.  621.) 
1.    Tixe  Jury,  the  riffbt  to  trial  by  which 


Is  contlniied  InTlolate  by  the  Constl- 
tutlou  of  1875,  is  the  Jury  as  it  had  existed 
prior  to  the  time  of  the  adoption  of  that  Con- 
stitution, including  the  special  Jury  of  the 
common  law,  and  not  the  Jury  provided  for  by 
the  statutes  at  and  prior  to  the  adoption  of 
the  first  state  Constitution,  where  the  state 


Note. — As  to  constitutionality  of  act  provid- 
ing for  struck  Jury,  and  requiring  party  de- 
manding it  to  pay  expenses  thereof,  see,  in  this 
62  L.  R.  A. 


I  series,  Lommen  v.  Minneapolis  Gaslight  Co.  88 

L.  R.  A.  437. 
I      For  case  holding  that  constitutlo 
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Statutes  merely  prescribe  the  qualification  of 
Jurors  and  mode  of  their  selection,  without 
anything  to  indicate  an  intention  to  abolish 
the  common-law  Jury, — especially  when,  prior 
to  the  adoption  of  the  first  Constitution,  the 
common  law  had  been  adopted  by  statute. 

8.  A  stiitute  Mdoptlnv  the  common  la'w 
of  EnslMnd  as  part  of  the  law  of  the  state 
includes  the  common-law  Jury,  both  regular 
and  special. 

8.  A  law  providing  for  a  speelal  Jarr  Is 
•not  made  unconstitutional  by  requiring  the  fee 
to  be  deposited  by  one  applying  for  it,  which 
puts  it  out  of  the  reach  of  a  poor  man  to 
have  a  special  Jury. 

4.  The  law  providing  for  speeial  Juries 
is  not  rendered  unconstitutional  by  the  fact 
that  the  Jurors  are  selected  by  the  sheriff  or 
Jury  commissioner,  and  not  drawn  by  lot  as 
the  regular  panel  is. 

(July  2.  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  defendant  in  an  action  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Mr,  Choree  D.  ReTnolda,  with  Mr. 
Alfred  Gfeller,  for  appellant: 

The  clause  "as  heretofore  enjoyed,"  as 
used  in  the  Constitution  of  1820,  must  be 
held  to  mean,  not  as  that  right  was  enjoyed 
at  common  law,  but  as  it  existed  under  the 
law  in  force  in  Missouri  prior  to  1820  and 
at  the  time  of  the  adoption  of  that  Constitu- 
tion. 

Bank  of  Missouri  y.  Anderson,  1  Mo.  244; 
State  ex  rel.  St,  Louis,  K,  d  N.  W,  R,  Co.  v. 
Withrow,  133  Mo.  624,  34  S.  W.  246,  36  8. 
W.  43;  State  v.  Harney,  168  Mo.  167,  67  L. 
R.  A.  846,  67  S.  W.  620;  Orand  Rapids  d  I. 
R.  Co.  V.  Sparrow,  1  L.  R.  A.  480,  36  Fed. 
210;  Stilwell  v.  Kellogg,  14  Wis.  462;  Kop- 
pikus  V.  State  Capital,  16  Cal.  248;  White- 
hurst  V.  Coleen,  53  111.  247 ;  Ross  v.  Irving, 
14  111.  171;  Whallon  v.  Bancroft,  4  Minn. 
109,  Gil.  70;  Lake  Erie,  W.  d  St.  L.  R.  Co. 
V.  Heath,  0  Ind.  558;  Byers  v.  Com.  42  Pa. 
89;  Hotre  v.  Plainfield,  37  N.  J.  L.  145; 
Proffatt,  Jur.  127,  §  87. 

Where  the  Constitution  gives  the  right, 
it  cannot  be  made  by  statute  to  depend  upon 
any  condition. 

Cooley,  Const.  Lim.  ^410,  note;  Oreene  v. 
Brigr/s,  1  Curt.  C.  C.  311,  Fed.  Cas.  No. 
5,764;  Lincoln  v.  Smith,  27  Vt.  328;  Norris- 
totcn  H.  d  St.  L,  Tump.  Co.  v.  Burket,  26 
Ind.  53;  Steck  v.  Colorado  Fuel  d  Iron  Co. 
142  N.  Y.  236,  26  L.  R.  A.  %1,  37  N.  E.  1 ; 
Mathews  v.  Tripp,  12  R.  I.  258;  Trihou  v. 


Strowbridge,  7  Or.  156 ;  Edwardson  v.  Chn^ 
hart,  66  Mo.  81. 

The  order  of  court  and  8  6666,  Rev.  Stat., 
are  in  violation  of  {  10,  art.  2,  Mo.  Const,  in 
that  they  close  the  court  to  those  unable  to 
pay  the  fee  of  $76  "and  such  further  sums 
as  may  be  required  to  meet  all  expenses 
hereunder." 

Miller  v.  Com.  88  Va.  618,  15  L.  R.  A.  441, 
14  S.  £.  161,  342,  979. 

The  rule  of  court  and  the  statute  are  in 
violation  of  8  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  viz.: 
"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor 
shall  any  state  .  .  .  deny  to  any  person 
within  its  jurisdiction  i^e  equal  protection 
of  the  laws." 

Virginia  v.  Rives,  100  U.  S.  313,  25  L.  ed. 
667;  Ew  parte  Virginia,  100  U.  8.  339,  25 
L.  ed.  676;  Bush  v.  Kentucky,  107  U.  S.  110, 
27  L.  ed.  354,  1  Sup.  Ct  Rep.  625;  Tick  Wo 
V.  Hopkins,  118  U.  S.  366,  368,  30  L.  ed.  220, 
226,  6  Sup.  Ct.  Rep.  1064. 

The  rule  of  court  and  the  statute  are  in- 
valid tmder  the  1st  section  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  in  that  they  give  arbitrary 
power  to  one  man,  a  jury  commissioner,  to 
exclude  fit  persons,  and  whole  classes  of  per- 
sons, from  the  panel,  and  to  confine  his  se- 
lection of  jurors  to  a  privileged  few. 

Tick  Wo.  v.  Hopkins,  118  U.  S.  356,  369, 
30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064. 

Messrs.  BoylA,  Priest,  ft  LeliBtmBM  and 
George  W.  Easley  for  respondent. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries. 
When  the  case  was  set  for  trial  in  the  cir- 
cuit court,  the  defendant  obtained  an  order 
of  court  for  a  special  jury,  and  under  the 
order  deposited  in  court  the  sum  of  $76  to 
cover  the  cost  thereof.  When  the  case  was 
called  for  trial,  and  the  special  jury  was 
called,  the  plaintiff  challenged  the  array, 
and  filed  the  following  motions,  in  respect 
to  which  the  following  prooeedings  were 
had: 

"Now  comes  Peter  Eckrich,  by  vocation  a 
common  laborer,  a  citizen  of  the  United 
States,  and  residing  within  the  jurisdiction 
of  the  state  of  Missouri,  the  plaintiff  in  the 
above-entitled  cause,  and  moves  the  court  to 
quash  the  venire  for  a  special  jury  ordered 
issued  in  said  cause  by  this  court  upon  mo- 


trlal  by  Jury  "as  heretofore  enjoyed"  does  not 
include  right,  which  had  existed  by  statute  for 
many  years,  to  have  Jury  assess  the  punishment, 
see  State  ▼.  Harney,  57  L.  B.  A.  846. 
62  L.  R.  A. 


As  to  violation  of  constitutional  right  to  trial 
by  Jury  by  statute  providing  that  Jury  in  crlos- 
inal  case  shall  be  selected  without  special  Us^ 
see  People  v.  Dunn,  43  L. 
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lion  of  the  defendant,  and  made  returnable 
on  the  day  set  for  trial  of  thia  cause,  for 
the  following  reasons,  to  wit: 

"  ( 1 )  The  law  and  the  established  practice 
qf  this  court,  and  the  officers  under  which 
said  venire  for  a  special  jury  has  been  in- 
sued  and  executed,  is  unconstitutional  and 
repugnant  to  the  letter  and  spirit  of  the 
Constitution  of  the  United  States  of  Ameri- 
ca, and  especially  of  section  one  (1)  of  the 
14th  Amendment  thereof,  because  said 
law,  and  the  practice  of  said  court  and  its 
officers  thereunder,  abridges  the  privileges 
and  immunities  of  the  plaintiff  as  a  citizen 
of  the  United  States,  and  deprives  plaintiff 
of  his  property  without  due  process  of  law, 
and  denies  to  plaintiff,  a  citizen  and  inhab- 
itant of  the  state  of  Missouri,  and  within  its 
jurisdiction,  the  equal  protection  of  the 
laws  in  this: 

"(a)  Said  law,  and  the  practice  of  the 
court  and  its  officers  thereunder,  commits 
to  the  unrestrained  will  of  a  single  public 
officer,  who  holds  an  office  not  provided  for 
by  the  Constitution  of  the  state  of  Missouri, 
the  power  of  selecting  a  jury  in  a  manner 
contrary  to  the  common  law,  and  against  the 
common  right,  as  well  as  contrary  to  the 
^neral  statutes  of  the  state  of  Missouri. 

"(b)  It  compels  the  plaintiff,  and  other 
persons  similarly  situated,  to  submit  their 
causes  to  the  exclusive  determination  of  a 
jury  not  chosen  indiscriminately  from  quali- 
fied jurors  of  the  city  of  St.  Louis,  as  all 
other  jurors  by  law  are  required  to  be  select- 
ed, but  selected  from  a  class  of  men  reputed 
to  be  owners  or  controllers  of  great  indus- 
tries, and  bankers,  merchants,  and  employ- 
ers of  labor  generally,  whose  interests  and 
bias  are  antagonistic  to  plaintiff  and  other 
persons  similarly  situated,  and  it  excludes 
from  the  panel  laborers,  mechanics,  and 
artisans,  and  employees  who  have  equal 
practical  knowledge,  and  have  equal  intel- 
ligence, with  the  class  above  referred  to,  pro- 
ducing an  unjust  and  illegal  discrimination 
between  citizens  of  the  United  States,  and 
making  an  unequal  and  unfair  class  discrim- 
ination in  the  composition  of  the  jury. 

"(2)  Because  the  law  and  practice  of  this 
court,  under  which  said  venire  for  the  spe- 
cial jury  has  been  issued,  is  unconstitutional 
and  repugnant  to  the  letter  and  spirit  of  the 
Constitution  of  the  United  States  of  Ameri- 
ca, and  especially  to  the  7th  Amendment 
thereof,  and  that  the  jury  summoned  to  try 
this  cause  is  not  a  common-law  jury,  as 
guaranteed  to  him  by  said  amendment. 

'*  ( 3 )  Because  the  law  and  rules  of  practice 
of  the  court,  under  which  said  venire  of  a 
special  jury  has  been  issued  and  executed,  is 
unconstitutional  and  repugnant  to  the  letter 
and  spirit  of  the  Constitution  of  the  state 
62  L.  R.  A« 


of  Missouri,  and  especially  article  2,  $  10, 
thereoi. 

"(4)  Because  the  law  and  rules  of  prac- 
tice of  the  court,  under  which  said  venire  for 
a  special  jury  was  issued  and  executed,  is 
unconstitutional  and  repugnant  to  the  letter 
and  spirit  of  the  Constitution  of  the  state  of 
Missouri,  and  especially  article  2,  8  28,  and 
that  the  jury  summoned  to  try  this  cause  is 
not  a  common-law  jury  guaranteed  to  him 
by  the  Constitution  of  the  state  of  Missouri. 

"(5)  Because  said  law,  and  the  rules  and 
practice  of  the  court  under  which  said  venire 
for  a  special  jury  has  been  issued  and  exe- 
cuted, is  unconstitutional,  and  repugnant  in 
letter  and  spirit  to  $  30,  art.  2,  of  the  Con- 
stitution of  the  state  of  Missouri,  and  that 
the  jury  summoned  in  this  cause  is  so  biased 
and  prejudiced  against  plaintiff  as  to  de- 
prive him  of  due  process  of  law. 

"(6)  Because  the  statute  under  which  the 
venire  for  a  special  jury  issued  in  this  cause 
is  so  indefinite  and  uncertain,  and  conflicting 
with  other  statutes  of  the  state  of  Missouri, 
as  to  render  it  null  and  void. 

"(7)  Because  the  jury  summoned  to  try 
this  cause  has  not  been  summoned  in  ac- 
cordance with  the  general  laws  of  the  state 
of  Missouri  governing  rules  in  civil  causes.'' 

After  counsel  had  read  the  above  motion 
to  the  court,  the  following  took  place  in 
open  court: 

Mr.  Gfeller:  If  it  may  please  the  court, 
I  desire  to  introduce  evidence  in  support  of 
my  motion  to  show  the  manner  in  which 
this  jury  has  been  selected  and  summoned. 

The  Court:  In  reference  to  the  question 
of  law,  I  don't  see  any  necessity  of  taking 
any  testimony.  I  will  pass  on  that  motion 
and  overrule  it. 

Mr.  Gfeller:  Permit  me  to  have  the  tes- 
timony of  the  jury  commissioner  introduced 
in  support  of  the  motion. 

The  Court:  I  don't  see  the  necessity  for 
that.  The  law  defines  his  duties.  You  don*t 
charge  corruption  on  his  part,  so  I  don^t 
see  any  occasion  for  taking  his  testimony. 

To  which  ruling  of  the  court  in  refusing 
to  hear  evidence  in  support  of,  and  the  over- 
ruling of.  said  motion  to  quash  said  special 
venire,  plaintiff's  counsel  then  and  there 
duly  excepted* 

Mr.  Gfeller:  I  desire  to  apply  for  a  writ 
of  prohibition  in  the  supreme  court  of  the 
state  of  Missouri,  and,  if  necessary,  carry 
the  case  to  the  United  States  Supreme 
Court.  For  this  reason  I  desire  to  intro- 
duce this  testimony  in  order  to  show  how 
special  juries  are  selected  and  summoned. 

The  Court :     I  am  giving  you   the  bene) 
58 


•14 


Missouri  Supiems  Coubt. 


JULT» 


of  the  allegations  stated  in  the  motion  as 
being  true.  Are  you  ready  for  trial  in  the 
case? 

Mr.  Gfeller:     I  am  ready  for  trial. 

The  Court:  Let  the  jury  come  forward. 

Mr.  Lon  O.  Hocker,  attorney  for  defend- 
ant :  An  amended  petition  was  filed  on  Sat- 
urday, and  I  have  not  filed  any  pleading  to 
it. 

Mr.  Gfeller:  I  am  willing  that  the  cause 
may  be  continued  to  a  certain  day,  and  not 
be  tried  on  its  merits  until  this  question  has 
been  passed  on  by  the  higher  courts. 

The  Court'  The  jury  will  be  discharged 
until  February  11th,  to  appear  here  at  that 
time  without  further  notice. 

Mr.  Gfeller:  I  desire  to  have  your  hon- 
or's decision  embodied  in  the  record.  I  un- 
derstand, if  what  is  contained  in  this  mo- 
tion were  true,  you  would  overrule  the  mo- 
tion anyway. 

The  Court:     Yes. 

Mr.  Gfeller:  I  desire  to  have  that  em- 
bodied in  the  record. 

Plaintiff  properly  saved  exception  to  the 
ruling  of  the  court. 

Afterwards,  at  the  February  term,  1901, 
of  the  court,  on  February  11th,  the  cause 
was  again  called  for  trial,  and  the  special 
jury  selected  by  the  jury  commissioner  un- 
der order  of  court  of  January  7th,  made  on 
motion  of  defendant,  a  list  of  which  was 
theretofore  returned  into  court,  was  called, 
the  same  having  been  duly  summoned  by  the 
sheriff,  and  the  following  proceedings  took 
place: 

Mr.  Gfeller:  If  the  court  please,  I  have 
presented  an  application  for  a  writ  of  pro- 
hibition to  the  supreme  court,  and  that  court 
refused  to  grant  it.  on  the  ground  that  plain- 
tiff must  come  there  either  by  appeal  or  writ 
of  error.  I  again  ask  your  honor  to  quash 
the  venire  for  the  special  jury  ordered  se- 
lected and  summoned  in  this  cause,  for  the 
roaRons  already  urged,  and  for  additional 
reasons  stated  in  an  additional  motion  to 
quash,  which  I  ask  leave  to  file  and  read. 

The  Court:  You  may  file  and  read  the 
motion. 

Plain ti If 's  counsel  filed  and  read  his  sec- 
ond motion  to  quash  the  special  venire  of 
jurors  called  in  this  cause,  which  motion  is 
in  words  and  figures  as  follows  (omitting 
caption ) : 

"Now  comes  Peter  Eckrich,  a  common  la- 
borer and  viithout  means,  the  plaintiff  in 
the  above-entitled  cause,  and  again  moves 
the  court  to  quash  the  special  jury  venire 
ordered  by  this  court,  selected  by  the  jury 
commissioner  and  summoned  by  the  sheriff 
of  the  city  of  St.  Louis,  and  from  which  a 
62L.K.  A 


jury  is  to  be  selected  to  try  this  cause,  for 
the  following  additional  reasons,  to  wit: 

'*(!)  Because  the  order  of  this  court  di- 
recting the  jury  commissioners  to  select  said 
special  venire  does  not  state  by  what  author- 
ity and  under  what  statutes  said  order  waa 
made,  nor  how  said  venire  is  to  be  drawn, 
and  selected. 

"(2)  Because  the  order  granting  the  de- 
fendant's application  for  a  special  jury  has 
been  made  in  pursuance  of  an  established 
practice  of  the  circuit  court  of  the  city  of 
St.  Louis,  according  to  which  applications 
for  special  juries  are  granted  only  up<m  con- 
dition that  the  applicant  for  such  a  jury  de- 
posit forthwith  with  the  clerk  of  said  court 
the  sum  of  seventy-five  dollars  ($75),  and 
from  time  to  time  such  further  sums  as  may 
be  required  to  meet  all  expenses  under  such 
order,  thus  producing,  in  force  and  effect, 
an  unjust  and  unlawful  discrimination 
against  plaintiff  and  those  who  lack  the 
means  and  are  unable  to  deposit  such  sum  of 
money  for  a  special  jury,  and  granting  un- 
due, unjust,  and  unlawful  advantages  and 
privileges  to  defendant  in  this  cause  and  to 
those  who  are  possessed  of  the  means  to  en- 
able them  to  comply  with  the  rule  and  prac- 
tice of  the  court,  thereby  obtaining  for  a 
money  consideration  a  venire  from  which  to 
select  a  jury  to  try  their  causes  entirely  dif- 
ferent and  distinct  from  the  venires  pro- 
vided for  by  the  general  statutes  and  laws 
of  the  state  of  Missouri  governing  jury 
trials,  contrary  to  the  letter  and  spirit  of 
article  2,  {  10,  of  the  Constitution  of  the 
state  of  Missouri,  which  provides  that  the 
courts  of  justice  shall  be  open  to  every  per- 
son, and  certain  remedy  offered  for  every  in- 
jury to  the  person,  property,  or  character,, 
and  that  right  and  justice  should  be  admin- 
istered without  sale,  denial,  or  delay. 

"(3)  Because  the  order  of  this  court 
granting  defendant's  application  for  a  special 
jury,  upon  condition  that  it  deposit  with  the 
clerk  of  this  court  the  sum  of  seventy- five 
dollars  ($75)  and  such  further  sums  as  may 
be  required.  Is  unconstitutional,  and  repug- 
nant to  the  letter  and  spirit  of  §  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  in  this:  It  abridges  the  priv- 
ileges and  immunities  of  plaintiff  as  a  citi- 
zen of  the  United  States,  and  deprives  plain- 
tiff of  his  property  without  due  process  of 
law,  and  denies  to  plaintiff,  a  citizen  and 
inhabitant  of  the  state  of  Missouri  and  re- 
siding within  its  jurisdiction,  the  equal  pro- 
tection of  the  law,  in  this:  That  defendant, 
itself  a  powerful  corporation,  employing  a 
great  force  of  1p^  orera,  by  reason  of  its  abil- 
ity to  deposit  with  the  clerk  the  sum  of 
seventy-five  dollars  ($75.00)  has  obtained  a 
venire  for  a  special  Jury  from  which  to  ae- 
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lect  twelve  (12)  men  to  try  this  cause,  who 
were  not  drawn  indiscriminately  from  the 
names  of  the  qualified  jurors  of  the  city  of 
St.  Louis,  deposited  in  the  jury  wheel,  as  all 
other  jurors  by  law  are  required  to  be 
drawn,  but,  to  the  contrary,  a  venire  selected 
from  a  class  of  men  reputed  to  be  owners  or 
controllers  of  great  industries,  and  bankers, 
merchants,  and  employers  of  labor  generally, 
and  solely  and  exclusively  from  a  class  of 
men  whose  interests  and  bias  are  antagonis- 
tic to  plaintiff,  and  that  in  selecting  said 
venire  the  jury  commissioner  purposely  and 
intentionally  excluded  from  the  panel  labor- 
ers, mechanics,  and  artisans  and  employees, 
although  they  have  equal  intelligence  with 
the  class  of  men  first  above  referred  to,  thus 
producing  an  unjust  and  illegal  discrimina- 
tion and  class  distinction  between  plaintiff 
and  defendant  as  citizens  of  the  United 
States,  and  making  an  unequal  and  unfair 
class  discrimination  in  the  composition  of 
this  jury. 

"(4)  Because  the  facts  involved  in  this 
cause  do  not  require  trial  by  a  special  jury." 
"The  Court:  I  overrule  your  motion." 
To  which  ruling  of  the  court,  in  overrul- 
ing said  second  motion  to  quash  said  special 
jury  venire  J  plaintiff's  counsel  then  and  thei'e 
duly  excepted. 

Mr.  Gfeller:  Plaintiff  declines  to  proceed 
further  in  this  cause. 

The  Court:  If  so,  I  dismiss  this  cause  for 
failure  to  prosecute,  at  plaintiff's  cost.  It 
is  80  ordered.  Mr.  Sheriff,  discharge  the  spe- 
cial jury  in  the  cause  of  Eckrich  against  St. 
Louis  Transit  Company  from  further  service. 

To  which  order  and  ruling  of  the  court 
in  dismissing  plaintiff's  cause,  plaintiff  by 
his  counsel  then  and  there  duly  excepted. 
Judgment  of  dismissal  and  for  costs  en- 
tered. After  proper  steps  taken,  the  plain- 
tiff appealed. 

1.  The  decisive  question  in  this  case  is 
the  constitutionality  of  the  law  allowing  a 
special  jury  in  civil  cases,  in  cities  having 
over  100,000  inhabitants,  being  §  6566,  art. 
23,  chap.  91,  p.  1553,  Rev.  Stat.  1»99.  That 
section  is  as  follows:  "In  every  city  in  the 
fetate  of  Missouri,  having  over  one  hundred 
thousand  inhabitants,  all  courts  of  record 
in  which  juries  are  required  shall  have 
power,  upon  the  application  of  either  party, 
to  order  a  special  jury  for  the  trial  of  any 
cause,  if  the  application  be  made  at  least 
three  days  before  the  trial,  and  w^hen  or- 
dered, the  jury  commissioner,  as  he  may  be 
directed  by  the  court,  shall  select  and  fur- 
nish to  the  proper  officer  of  said  courts  the 
names  of  the  persons  to  be  summoned  for 
such  special  jury,  and  the  said  officer  shall 
summon  them  according  to  the  order  of  the 
court,  and  make  out  and  deliver  to  each 
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party  or  his  attorney,  a  panel  of  the  jury  so 
summoned;  but  the  costs  of  such  special 
jury  shall  be  paid  by  the  i>arty  so  applying, 
irrespective  of  the  result,  unless  the  judge 
presiding  at  the  trial  shall  at  the  close 
thereof,  or  within  two  days  thereafter,  cer- 
tify that  the  costs  of  the  special  jury  shall 
be  taxed  as  other  oosts  against  the  losing 
party,"  etc.  The  plaintiff's  contention  is 
that  this  law  violates  the  7th  and  14th 
Amendments  to  the  Constitution  of  the 
United  States,  and  also  $$  10,  28,  and  30  of 
article  2,  of  the  Constitution  of  Missouri, 
and  the  two  motions  to  quash  the  vemre 
filed  by  the  plaintiff,  and  set  out  in  full 
herein,  specify  the  grounds  and  reasons  upon 
which  the  contention  is  bottomed. 

Counsel  for  plaintiff,  in  very  comprehen- 
sive, strenuous,  and  able  briefs,  have  ampli- 
fied their  contention,  so  that  their  position 
may  be  summarized  to  be  as  follows: 

First.  The  provision  of  §  28  of  article 
2  of  the  Constitution  of  1875,  that  "the 
right  of  trial  by  jury,  as  heretofore  enjoyed, 
shall  remain  inviolate,"  and  the  provision  of 
II  17  of  §  1  of  article  1  of  the  Constitution 
of  1866,  "that  the  right  of  trial  by  jury 
shall  remain  inviolate,"  are  mere  continua- 
tions of,  and  must  be  construed  in  the  light 
of,  the  provision  of  S  8  of  article  13  of  the 
Constitution  of  1820,  "that  the  right  of  trial 
by  jury  shall  remain  inviolate,"  and  there- 
fore a  party  litigant  is  entitled  to  a  trial 
before  such  a  jury  as  was  authorized  by  the 
laws  of  Missouri  at  the  date  of  the  adoption 
of  the  Constitution  of  1820,  and  any  law 
passed  since  that  date,  authorizing  a  jui'y 
such  as  was  not  known  to  the  law  in  1820, 
is  unconstitutional. 

Second.  Tliat  the  jury  guaranteed  by  the 
Constitution  of  1820  was  not  such  a  jury  as 
was  known  to  the  common  law,  but  was 
such  a  jury  as  was  known  in  Missouri  under 
the  territorial  laws  before  the  admission  of 
Missouri  into  the  Union  as  a  state,  and  be- 
fore the  adoption  of  the  Constitution  of 
1820,  and  that  was  such  a  jury  as  was  au- 
thorized by  the  act  of  Congress,  known  as 
the  "organic  law,"  approved  June  4,  1812, 
prescribing  the  law  for  the  government  of 
the  Missouri  territory,  §  11  whereof  was  as 
follows:  "That  all  free  male  white  persons 
of  the  age  of  twenty-one  years,  who  shall 
have  resided  one  year  in  the  said  territory 
and  are  not  disqualified  by  any  legal  pro- 
ceeding, shall  be  qualified  to  serve  as  grand 
or  petit  jurors  in  the  courts  of  said  terri- 
tory; and  they  shall,  until  the  general  as- 
sembly thereof  otherwise  direct,  be  selected 
in  such  manner  as  the  said  courts  shall  re- 
spectively prescribe  so  as  to  be  most  con- 
ducive to  an  impartial  trial  and  least  bur- 
densome to  the  inhabitants  of  the  said  ter  t[^ 
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ritory."  Geyer's  Dig.  p.  34.  It  is  further 
contended  by  the  plaintiff  that  by  the  terri- 
torial act  of  1816  it  was  provided  that  "the 
common  law  of  England,  which  is  of  a  gen- 
eral nature,  and  all  statutes  .  .  .  made 
prior  to  the  fourth  year  of  James  I.,  .  .  . 
which  common  law^  and  statutes  are  not  con- 
trary to  the  laws  of  this  territory  ana  not 
repugnant  to  or  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States," 
should  be  deemed  a  part  of  the  law  in  Mis- 
souri; but,  as  the  common  law  in  reference 
to  juries  is  inconsistent  with  the  law  in 
Missouri  prior  to  1820,  this  feature  of  the 
common  law  never  became  a  part  of  the  law 
in  Missouri.  It  is  further  contended  that 
prior  to  181^0  the  only  special  jury  that  was 
known  to  the  law  in  Missouri  was  that  pro- 
vided for  by  §  18  of  act  August  20,  1813  (1 
Terr.  Laws,  1804-24,  p.  276,  chap.  93), 
which  prescribed  that,  if  a  party  to  any 
pending  suit  made  oath  that  he  could  not 
have  a  fair  and  impartial  trial  by  a  jury 
selected  from  the^ county, wherein  the  court 
was  sitting,  the  court  should  order  a  special 
jury  to  be  summoned  from  an  adjoining 
county.  Upon  these  predicates  the  conten- 
tion is  bused  that  it  was  a  Missouri  jury, 
and  not  a  common-law  jury,  that  was  guar- 
anteed by  the  Constitution  of  1820,  and  that 
the  subsequent  Constitutions  were  only  in- 
tended as  continuations  of  the  provision  of 
the  Constitution  of  1820,  and  therefore  it 
is  still  only  such  jury  as  was  authorized  by 
the  laws  of  Missouri  prior  to  1820  that  is 
guaranteed  or  allowed  by  the  Constitution 
of  1875;  and,  as  such  a  special  jury  as  is 
provided  for  by  the  section  in  question  here 
(Rev.  Stat.  1899,  §  6566),  was  unauthorized 
by  the  Constitution  of  1820,  it  is  therefore 
unauthorized  by  the  Constitution  of  1875. 

Third.  That  §  6566  aforesaid  violates  the 
Constitution  of  the  United  States,  in  that 
it  is  such  a  jury  as  only  a  rich  man  can  pay 
for,  and  therefore  a  poor  man  is  denied  the 
equal  protection  of  the  law. 

Fourth.  That  §  6566  violates  §  10  of  arti- 
cle 2  01  the  Constitution  of  Missouri,  which 
provides  that  "the  courts  of  justice  shall  be 
open  to  every  person,  and  certain  remedy  af- 
forded for  every  injury  to  person,  property, 
or  character,  and  that  right  and  justice 
ohould  be  administered  without  sale,  denial, 
or  delay,"  in  this :  That  a  price  beyond  the 
reach  of  the  poor  man  has  been  placed  upon 
the  enjoyment  of  the  right  to  have  a  special 
jury,  and  therefore  justice  is  sold. 

Fifth.  That  §  6566  violates  the  Consti- 
tutions of  the  United  States  and  of  Mis- 
souri, and  is  repugnant  to  the  principles  of 
justice,  in  this:  That  It  allows  one  man — 
the  jury  commissioner — ^to  select  the  jury, 
and  thereby  opens  the  door  for  a  dishonest 
commissioner  to  "fix"  any  jury. 
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Sixth.  These  postulates  necessarily  lead 
counsel  to  the  necessity  of  challenging  the 
correctness  of  what  they  term  the  dicta  in 
the  case  of  State  ex  rel.  8t.  Louis,  K.  d  .V. 
W.  R.  Co.  y,  Withrow,  133  Mo.  500,  34  S.  W. 
245,  36  S.  W.  43,  and  to  ask  that  what  was 
there  said  by  the  majority  of  this  court 
shall  be  overruled.  Counsel  are  also  forced 
to  contend  that  the  decisions  of  this  court 
in  Vaughn  v.  Scade,  30  Mo.  600,  and  State 
ex  rel.  Kansas  City  d  8.  R.  Co.  v.  Slover, 
134  Mo.  607,  30  S.  W.  50,  and  of  boUi  the 
majority  and  minority  in  State  v.  Harney, 
168  Mo.  167,  57  L.  R.  A.  846,  67  S.  W.  620, 
are  wrong,  and  that  the  only  correct  rule 
that  has  ever  been  announced  in  this  state 
is  that  laid  down  in  Bank  of  Missouri  v.  jin- 
derson,  1  Mo.  244,  and  in  the  minority  opin- 
ion in  State  ex  rel.  St.  LouiSy  K.  d  X.  W.  R. 
Co.  v.  Wi throw,  133  Mo.  loc.  cit,  523,  34  S. 
W.  245,  36  S.  W.  43. 

It  will  be  observed  that  the  position  taken 
by  counsel  for  plaintiff  is  extreme  and  far- 
reaching,  and,  if  it  is  correct,  the  result 
would  be  that  every  verdict  that  has  been 
rendered  by  a  special  jury  in  this  state 
since  1835  has  been  an  unconstitutional  ver- 
dict. The  adoption  of  such  a  view  would  be 
most  revolutionary,  and  would  be  a  sad  re- 
flection upon  the  intelligence  and  l^al  learn- 
ing of  the  legislators  who  have  enacted  the 
laws  that  have  been  on  our  statute  books 
since  1835,  and  of  the  bar  and  bench  that 
invoked  and  enforced  such  laws.  Such  a 
view  ought  not  to  be  lightly  considered  or 
adopted.  A  retrospect,  as  brief  as  the  sub- 
ject permits,  of  the  origin,  growth,  and 
present  condition  of  the  law  in  Missouri  in 
regard  to  the  right  of  trial  by  jury,  is  both 
necessary  and  pertinent. 

At  common  law  the  sheriff  selected  and 
summoned  the  jury  pursuant  to  a  writ  of 
venire  facias  issued  out  of  King's  bench, 
and,  if  the  sheriff  was  disqualified  to  act, 
the  coroner  acted,  and,  if  he  was  disquali- 
fied, the  court  appointed  two  elisors  to  act. 
12  Enc.  PI.  &  Pr.  p.  273.  Originally  the 
sheriff  used  his  own  discretion  as  to  the 
number  to  be  summoned,  and  it  was  not  un* 
til  Stat.  Wm.  II.,  chap.  38,  that  the  number 
was  limited  to  24.  Thomp.  &  M.  Juries,  §§ 
67,  79;  12  Enc.  PI.  &  Pr.  p.  334,  and  cases 
in  notes;  Id.  p.  273.  The  essentials  at  com- 
mon law  were  that  the  jury  should  be  com- 
posed of  12  men,  that  they  should  be  impar- 
tial, and  that  their  verdict  should  be  unani- 
mous. State  ex  rel.  Kansas  City  d  8.  R.  Co. 
V.  Stover,  134  Mo.  loc.  cit.  612.  36  S.  W.  50: 
Thomp.  &  M.  Juries,  §  4.  There  were  two 
kinds  of  trial  juries  known  to  the  common 
law,— the  regular  panel  for  the  sitting  or 
term  of  court,  and  the  special  jury.  Speak- 
ing of  the  latter  kind,  Thomp.  &  M.  Jurios. 
S§  12,  13,  says:     "Special  juries  appear  to 
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have  been  first  introduced  in  tlie  King's 
bench  upon  trials  at  bar  in  causes  of  great 
consequence,  or,  as  stated  by  Blackstone, 
'when  the  causes  were  of  too  great  nicety  for 
the  discussion  of  ordinary  freeholders  or 
where  the  sheriff  was  suspected  of  partial- 
ity, though  not  upon  such  apparent  cause 
as  to  warrant  an  exception  to  him.'  Later 
the  practice  seems  to  have  become  quite  gen- 
eral in  all  the  courts  of  allowing  them,  upon 
simple  application  in  any  civil  case,  as  a 
matter  of  course,  or,  at  least,  they  seem  to 
have  been  easily  procured  when  the  grant- 
ing was  witiiin  the  discretion  of  the  court. 
.  .  .  In  making  up  the  list  from  which  a 
special  jury  is  to  be  struck,  the  officer 
charged  with  this  duty  is  not  obliged  to 
take  the  names  in  any  order  in  which  they 
stand  upon  the  register  of  jurors.  He  may 
make  a  selection  of  names  of  persons  who, 
from  their  position  in  the  community,  are 
more  likely  to  be  possessed  of  that  intelli- 
gence which  is  sought  in  a  jury  of  this 
kind."  "By  the  English  jury  act  [6  Geo. 
IV.  chap.  50,  §  34]  the  party  applying  for  a 
special  jury  is  fixed  with  the  costs  of  the 
same,  'unless  the  judge  before  whom  the 
cause  is  tried  shall,  immediately  after  the 
verdict,  certify  under  his  hand,  upon  the 
back  of  the  record,  that  the  same  was  a 
cause  proper  to  be  tried  by  a  special  jury.* " 
Thomp.  &  M.  Juries,  p.  15,  §  13,  ft  4.  So  a 
special  or  struck  jury  is  allowed  in  nearly 
all  of  the  states  of  the  Union,  "in  order  to 
obtain  persons  acquainted  with  the  particu- 
lar class  of  matters  involved  in  the  case," 
or  when  "it  appeared  necessary  in  order  to 
obtain  a  fair  trial,  or  when  it  appeared  to  be 
required  by  the  'importance  or  intricacy'  of 
the  case."  17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  1196,  1197;  Thomp.  &  M.  Juries,  §  14, 
and  statutes  cited  in. notes. 

The  first  law  in  Missouri  relating  to  ju- 
ries was  act  October  1,  1804  (1  Terr.  Laws, 
1804-24,  p.  61,  chap.  13,  §,13),  by  which  it 
was  provided  that  in  all  criminal  prosecu- 
tions "the  trial  shall  be  by  a  jury  of  12 
good  and  lawful  men  of  the  vicinage,  and  in 
civil  cases  the  trial  shall  be  by  a  jury,  if 
either  of  the  parties  require  it,  and  in  all 
cases  where  neither  of  the  parties  shall  re- 
quire a  jury,  the  law  and  the  fact  shall  be 
determined  and  damages  assessed  by  the 
court,  and  execution  awarded  as  in  other 
cases,"  etc.  Section  15  of  thb  act  provided 
penalties  for  failure  to  attend  when  sum- 
moned as  a  juror,  but  there  was  no  provision 
made  as  to  how  or  by  whom  the  jury  should 
be  selected  or  summoned,  presumably  leav- 
ing those  matters  as  they  had  previously 
been  regulated,  however  that  was. 

The  next  law  in  Missouri  on  this  subject 
was  act  October  28,  1808  (1  Terr.  Laws, 
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1804-24,  p.  198,  chap.  60),  under  which  the 
judges  of  the  courts  of  common  pleas  were 
required  to  select,  from  a  list^  to  be  fur- 
nished by  the  collector  of  taxes,  of  all  free 
white  male  persons,  over  twenty-one  years 
old,  whose  taxable  estate  in  real  or  personal 
property  amounted  to  $100,  "60  honest  and 
intelligent  householders,  farmers,  merchants, 
and  traders,  inhabitants  of  this  territory, 
not  being  clergymen,  practitioners  of  physic, 
or  attorneys  of  any  court,  sheriffs  or  their 
deputies,  ferry  keepers  or  constables,  or  such 
as  be,  or  be  reputed,  persons  of  ill  fame, 
but  altogether  such  as  be  of  the  best  fame, 
reputation,  and  understanding  and  credit  in 
there  [their]  district."  The  names  so  se- 
lected were  required  to  be  written  on  sepa- 
rate pieces  of  paper  of  the  same  size,  and 
the  clerk  was  required,  in  the  presence  of 
the  judges,  the  suitors,  and  others  attending 
the  court,  to  draw  by  lot  the  names  of  the 
jurors  to  serve  at  the  next  term  of  the 
courts  of  common  pleas  in  St.  Louis,  St. 
Genevieve,  St,  Charles,  Cape  Girardeau,  and 
New  Madrid.  The  clerk  was  required  to 
keep  the  pieces  of  paper  on  which  such 
names  were  written  in  a  box,  and  for  the 
trial  of  all  criminal  cases,  and  of  all  civil 
suits  in  the  general  court,  he  was  required 
to  draw  out  12  names  as  the  jury  to  serve 
therein.     Id.  p.  200,  §  5. 

The  next  law  in  Missouri  relating  to 
juries  was  act  October  25,  1810  (1  Terr. 
Laws,  1804-24,  p.  238,  chap.  74;  Geyer's  Dig. 
p.  272).  Section  1  of  the  act  provided: 
"The  several  courts  within  this  territory  be- 
fore whom  juries  are  required  are  hereby 
authorized  to  direct  the  respective  sheriffs 
to  summon  a  sufficient  number  of  persons  to 
perform  the  duties  of  jurors."  Section  2 
made  every  male  resident  of  lawful  age,  ex- 
cept clergymen,  physicians,  attorneys,  sher- 
iffs, clerks  of  courts,  ferry  keepers,  con- 
stables, and  judges  of  courts  of  record,  sub- 
ject to  jury  duty,  but  required  the  courts  to 
divide  the  task  of  sitting  on  juries  as  near 
as  may  be  equally  among  all  citizens,  and, 
in  order  to  "obtain  the  impartial  adminis- 
tration of  justice,"  gave  the  court  power  to 
direct  the  sheritt'  "to  avoid  persons  of  ill 
fame  or  those  who  labor  under  the  influence 
of  either  party."  Act  October  24,  1808,  was 
expressly  repealed.  Tlius  the  sheriff  was 
vested  with  the  power  of  selecting  and  sum- 
moning the  jury,  with  the  qualification 
stated. 

Then  came  act  cong.  June  4,  1812  (chap. 
95,  2  Stat,  at  L.  746  [1  Terr.  Laws,  1804- 
24,  p.  12,  chap.  4;  Geyer's  Dig.  p.  34]),  by 
§11  whereof,  which  is  fully  set  out  supra, 
it  was  provided  that  all  free  male  white 
persons  of  the  age  of  twenty-one  years,  who  . 
have  resided  in  the  territory  one  year  and^lC 
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are  not  disqualified  by  any  legal  proceeding, 
shall  be  qualified  to  serve  as  jurors,  "and 
they  shall,  until  the  general  assembly  there- 
of shall  otherwise  direct,  be  selected  in  such 
manner  as  the  said  courts  shall,  respective- 
ly, prescribe,  so  as  to  be  most  conducive  to 
an  impartial  trial  and  least  burdensome  to 
the  inhabitants  of  the  said  territory." 

Circuit  courts  were  first  established  in 
Missouri  by  act  January  4,  1816  (1  Terr. 
Laws,  1804-24,  p.  345,  chap.  125),  but  noth- 
ing was  said  in  that  act  about  selecting  ju- 
rors. Act  January  21,  1816  (1  Terr.  Laws, 
1804-24,  p.  444,  chap.  159),  created  the  su- 
perior court  of  the  territory.  Section  6  of 
the  act  made  it  the  duty  of  the  judges  of  the 
court,  or  any  two  of  them,  to  issue  their 
precept,  directed  to  the  sheriff  or  coroner, 
commanding  him  to  summon  60  good  and 
lawful  men  of  his  coimty,  qualified  by  law, 
to  serve  as  g^and  and  traverse  jurors  at  the 
next  term  of  the  superior  court.  By  act 
cong.  March  6,  1820,  chap.  22  (3  Stat,  at  L. 
545 ) ,  Missouri  was  admitted  into  the  Union, 
and  the  consent  of  the  people  of  Missouri,  in 
convention  assembled,  was  given  thereto  on 
July  6,  1820.  1  Terr.  Laws,  1804-24,  p.  632, 
chap.  252. 

Thereafter  the  practice  act  of  January  11, 
1822  (1  Terr.  Laws,  1804-24,  p.  841,  chap. 
363 ) ,  was  adopted,  by  the  42d  section  where- 
of it  was  provided  that  any  party  to  a  suit 
might  "require  a  trial  by  jury,"  but,  if 
neither  party  required  a  jury,  the  court 
should  determine  the  law  and  the  facts,  or 
might  refer  the  cause  "to  three  or  more  indif- 
ferent and  competent  persons,  whose  report, 
if  approved  by  the  court,  shall  have  the  same 
effect  as  a  verdict  by  a  jury."  Nothing  was 
said  about  how  the  jury  should  be  selected 
or  summoned,  nor  whether  it  should  be  a 
common  or  special  jury  that  a  party  might 
"require." 

Tlie  next  act  was  approved  December  28, 
1826  (2  Terr.  Laws,  1824-36,  p.  95,  chap. 
52),  and  was  entitled  "Jurors,"  the  3d  sec- 
tion whereof  required  the  party  demanding 
a  jury  to  deposit,  at  the  time  of  the  demand, 
the  sum  of  25  cents  for  each  juror,  which 
should  be  paid  to  the  jurors  as  soon  as  the 
verdict  was  rendered,  and  which  was  taxed 
as  costs  against  the  losing  party ;  but,  if  the 
party  made  affidavit  that  he  was  unable  to 
make  such  deposit,  he  should  nevertheless  be 
entitled  to  demand  a  jury,  and  the  jury  fee 
should  be  taxed  as  costs.  Nothing  was  said 
in  l.his  act  about  who  should  select  the  jury, 
nor  of  the  character  of  the  jury. 

Next  came  act  ^larch  17,  1835  (Rev.  Stat. 
1835,  p.  342),  which  was  entitled  "Jurors." 
The  1st  ftfction  of  the  act  provided:  "All 
courts  before  whom  juries  are  required  may 
order  the  sheriff  or  other  officer  to  summon 
62  L.  R.  A. 


a  sufficient  number  of  jurors."  The  14th 
section  provided:  "The  court  shall  have 
power  to  order  a  special  jury  for  the  trial 
of  any  civil  cause;  in  such  case  the  sheriff 
shall  summon  18  jurors,  according  to  the  or- 
der of  the  court,  and  make  out  and  deliver 
to  each  party  or  his  attorney,  a  list  of  the 
jury  so  summoned,  and  each  party  shall 
have  the  right  to  strike  off  three  of  the 
names  on  such  list."  The  15th  section  pro- 
vided that,  if  a  party  should  make  affidavit 
that  he  could  not  have  a  fair  and  impartial 
jury  to  try  the  caae  on  account  of  the  un- 
friendliness or  prejudice  of  the  sheriff  and 
coroner  to  him  or  his  attorney,  the  court 
should  appoint  some  disinterested  and  im- 
partial person,  "who  shall  act  as  elisor,  and 
proceed  to  summon  a  fair  and  impartial 
jury."  It  will  be  noted  how  like  to  the  com- 
mon law  this  act  was,  and  also  that  the  1st 
section  is  very  similar  to  the  act  of  1810, 
supra,  without  the  qualification  as  to  the 
power  of  the  sheriff  in  selecting  the  jury. 

Sections  1  and  14  of  the  act  of  1835  were 
carried  almost  literally  into  the  revision  of 
1845.  Rev.  Stat.  1845,  pp.  627,  628,  chap. 
91.  Section  1  of  the  act  of  1835  waa  carried 
literally,  also,  into  the  revision  of  1855,  and 
became  §  2,  chap.  88,  p.  910,  Rev.  Stat.  1855. 
Section  14  of  the  act  of  1835,  relating  to 
special  juries,  was  also  carried  into  the  re- 
vision of  1855,  the  only  change  being  that 
the  sheriff  was  required  to  summon  24  per- 
sons for  such  special  jury.  Rev.  Stat.  1855, 
p.  912,  §  24.  Sections  7  and  14  of  the  act 
of  1835  were  also  carried  into  the  revision  of 
1865,  and  became  §§  19,  23,  of  chap.  146,  p. 
599,  €ren.  Stat.  1865,  with  the  change  from 
18  to  24,  above  noted,  that  was  made  by  the 
revision  of  1855. 

The  act  of  March  15,  1873  (Acts  1873.  pp. 
46,  47),  entitled  "An  Act  to  Provide  for  the 
Manner  of.  Selecting  and  Summoning  Grand 
and  Petit  Juries  for  Courts  of  Record,"  pro- 
vided, by  §  2,  that  "the  county  court  of  each 
county,  at  a  term  thereof,  not  less  than 
thirty  days  before  the  commencement  of  the 
circuit  court,  or  other  court  having  civil  and 
criminal  jurisdiction,  shall  select  the  names 
of  not  less  than  175  persons  having  all  the 
requisite  qualifications  of  jurors;  and  the 
names  of  such  persons  shall  be  written  on 
separate  slips  of  paper,  placed  in  a  box  to 
be  provided  for  that  purpose,  and  thorough- 
ly intermixed;  and  the  court,  in  selecting 
such  names,  shall  select,  as  near  as  practica- 
ble, the  same  number  from  each  township 
in  the  coimty,  according  to  population." 
Section  3  provided :  "The  clerk  of  the  coun- 
ty court,  so  situated  as  to  be  unable  to  see 
the  names  on  said  slips,  shall  then,  in  the 
presence  of  said  court,  draw,  by  lot,  from 
said  box,  the  names  of  18  persons,  who  shall 


i<K>8. 


EcKBiCH  V.  St.  Louis  Tra^nsit  Go. 


919 


aerve  as  a  grand  jury  of  the  county,  at  the 
next  term  of  the  court  for  which  said  jury 
is  drawn;  and  the  said  clerk  shall  then,  in 
like  manner,  draw,  by  lot  from  said  box  the 
names  af  24  persons,  who  shall  serve  as  a 
petit  jury  at  the  next  ensuing  term  of  said 
court  for  which  said  petit  jury  is  drawn." 
Section  6  provided  that,  if  the  regular  panel 
be  exhausted)  the  court  should  order  the 
sheriff,  or  other  proper  officer,  to  summon  a 
sufficient  number  of  other  competent  and 
qualified  persons  to  complete  the  panel,  and, 
in  executing  the  order,  it  required  the  sher- 
iff to  summon  "sober,  intelligent,  and  indus- 
trious persons  to  complete  such  panel;  and 
he  shall  not  summon  any  vagrant,  common 
idler,  or  person  having  no  visible  means  of 
support."  This  act  changed  the  method  of 
selecting  the  regular  panel  of  petit  jurors, 
and  took  away  from  the  sheriff  the  power 
of  selection  that  had  been  conferred  upon 
him  ever  since  the  act  of  1808,  and  vested 
that  power  in  the  county  court,  to  be  exer- 
cised by  lot  as  described,  and  left  the  sheriff 
the  power  of  selection  only  as  to  such  jurors 
as  became  necessary  after  the  regular  panel 
was  exhausted.  This  act  had  no  applica- 
tion, however,  to  special  juries,  and  left 
their  selection  to  the  sheriff,  as  it  was  pro- 
vided for  by  S  23,  chap.  146,  p.  699,  Rev. 
Stat.  1865. 

The  aforesaid  provisions  of  the  act  of  1873 
as  to  the  regular  panel  were  re-enacted  by 
the  act  of  March  28,  1874  (Acts  1874,  pp. 
97,  99,  §§  2,  3,  7).  This  act  also  left  the 
provisions  of  the  Revised  Statutes  of  1865 
as  to  special  juries  unaffected. 

The  act  of  March  15,  1875  (Acts  1875,  p. 
SO),  providing  for  the  selection  of  the  regu- 
lar panel  of  petit  jurors,  repealed  the  provi- 
sions of  the  acts  of  1873  and  1874,  vesting 
the  power  of  selection  in  the  county  court, 
with  the  power  in  the  sheriff  only  to  select 
further  jurors  after  the  regular  panel  was 
exhausted,  and  re-enacted,  almost  literally 
the  provisions  of  §§  1  and  14  of  the  act  of 
1835,  and  again  vested  the  power  of  selection 
of  both  the  regular  panel  and  the  special  ju- 
ries in  the  sheriff.  Acts  1875,  pp.  80,  81, 
9§  19,  20,  23. 

In  the  revision  of  1879  the  act  of  1875 
seems  to  have  been  entirely  overlooked,  and 
the  provisions  of  the  act  of  1874  were  car- 
ried into  the  revision  of  1879,  with  certain 
amendments  thereto  which  are  not  import- 
ant to  this  inquiry,  and  §§  2,  3,  and  7  of  the 
act  of  1874  aforesaid  became  §§  2784,  2785, 
and  2788  of  chap.  43,  Rev.  Stat.  1879.  Thus 
the  county  courts  were  again  given  the 
power  of  selecting  the  regular  panel,  and  the 
sheriff  was  given  only  the  right  to  select 
those  necessary  to  fill  up  after  the  regular 
panel  was  exhausted.  But  a  new  section 
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was  added  to  the  law,  and  was  numbered  8 
2802  to  that  chapter,  which  provided: 
••Either  party  to  a  cause  pending  in  the  cir- 
cuit court,  or  court  of  common  pleas  or 
criminal  court  of  any  county,  and  triable  by 
a  jury,  shall  be  entitled,  as  of  course,  to  an 
order  for  a  special  venire  on  motion  made 
therefor,  three  days  before  that  on  which  the 
case  is  set  for  trial;  but  the  cost  of  such 
spcscial  jury  shall  be  paid  by  the  party  so 
applying,  irrespective  of  the  result,  unless 
the  judge  presiding  at  the  trial  shall,  at  the 
close  thereof,  or  within  two  days  thereafter, 
certify  that  the  case  was  one  for  the  trial 
of  which  a  special  jury  should  have  been  or- 
dered, in  which  case  the  costs  of  the  special 
jury  shall  be  taxed,  as  other  costs  against 
the  losing  party.  This  section  shall  apply  to 
cities  having  over  100,000  inhabitants,  as 
fully  as  to  all  other  parts  of  the  state." 

Nothing  is  said  in  this  section  as  to  who 
shall  select  the  special  jury,  nor  is  there  any 
provision  requiring  a  special  jury  to  be 
drawn  from  the  list  of  jurors  made  up  by 
the  county  court.  Therefore  §  23  of  the  act 
of  1875  (Acts  1875,  p.  81)  remained  in 
force,  and  the  sheriff  had  to  select  them. 
The  last  sentence  of  §  2802,  Reir.  Stat.  1879, 
making  the  new  section  apply  to  all  cities 
of  over  100,000  inhabitants,  as  well  as  to 
the  whole  state,  was  evidently  added  be- 
cause of  act  April  11,  1879  (Acts  1879,  p. 
28),  which  provided  that  in  all  cities  of 
this  state  having  over  100,000  inhabitants 
the  judges  of  the  circuit  and  criminal  courts 
should  appoint  a  jury  commissioner,  who 
was  required  to  make  up  a  jury  list,  and 
put  the  names  of  the  qualified  jurors,  on  sep- 
arate slips  of  paper,  in  a  wheel,  and  should 
draw  a  jury  from  the  wheel,  by  lot,  when- 
ever the  court  ordered  a  jury.  Acts  1879, 
p.  33,  §  16.  This  act  said  nothing  about 
special  juries.  Hence  the  significance  of  the 
last  sentence  of  §  2802,  Rev.  Stat.  1879. 

The  provisions  of  §§  2784,  2785,  2788,  and 
2802,  Rev.  Stat.  1879,  were  carried  into  the 
Revised  Statutes  of  1889,  and  became  §S 
6067,  6068,  6073,  and  6089,  respectively,  of 
the  Revised  Statutes  of  1889;  and  those  sec- 
tions were  in  turn  carried  into  the  revision 
of  1899,  and  became  §§  3769,  3770,  and  3775, 
3791,  Rev.  Stat.  1899. 

The  act  of  April  11,  1879,  regulating  ju- 
ries in  cities  of  over  100,000  inhabitants, 
was  amended  by  the  act  of  March  17,  1885 
(Acts  1885,  p.  74),  which  provided  for  spe- 
cial juries  in  such  cities.  This  act  is  like 
§  2802,  Rev.  Stat.  1879,  and,  in  addition, 
made  §§  17  to  25  of  the  act  of  April  11, 
1879,  in  relation  to  the  summoning  and  serv- 
ice of  common  jurors,  applicable  also  to 
special  juries.  This  act  passed  into  the  Re- 
vised Statutes  of  1889,  and  became  §  29  oj 
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article  21  of  the  appendix  to  volume  2,  at 
page  2169.  Rev.  Stat.  1889;  the  balance  of 
that  article  being  the  act  of  April  11,  1879, 
aforesaid.  This  act  passed  also  into  the  re- 
vision of  1899,  and  became  article  23  of 
chap.  91,  Rev.  Stat.  1899;  the  act  of  1885 
aforesaid,  relating  to  special  juries  in  cities 
of  over  100,000,  becoming  §  6566,  Rev.  Stat. 
1899,  which  is  the  section  whose  constitu- 
tionality is  challenged  in  this  case,  and  be- 
ing f  29  of  article  21  of  the  appendix  to 
Rev.  Stat.  1889,  which  is  set  out  in  full  in 
^tate  ex  rel.  8i.  Loui8,  K.  A  N.  W.  R.  Co.  v. 
Withrovc,  133  Mo.,  at  page  511,  34  S.  W.  245, 
34$  S.  W.  43,  and  which  underwent  adjudica- 
tion in  that  case. 

Thus  it  appears  that  from  1808  to  1873 
the  sheriff  was  vested  with  the  power  of  se- 
lecting all  juries,  regular  as  well  as  special ; 
that  by  the  acts  of  1873  and  1874  the  power 
to  select  regular  jurors  was  transferred 
from  the  sheriff  to  the  county  courts,  but 
the  provisions  of  the  Revised  Statutes  of 
1865  ($  23  of  chap.  146),  which  vested  in 
the  sheriff  the  power  to  select  special  jurors, 
remained  in  full  force;  that  the  act  of  1875 
again  placed  the  power  of  selection  of  both 
regular  and  special  juries  in  the  sheriff; 
that  the  revision  of  1879  gave  the  power  to 
select  the  regular  panel  to  the  county  court, 
and  added  a  new  section  (2802)  providing 
for  special  juries,  but  did  not  specify  who 
should  select  them;  that  the  same  is  true  of 
the  revisions  of  1889  and  1899;  that  the 
act  of  1879  provided  for  the  appointment  of 
a  jury  commissioner  in  all  cities  having 
over  100,000  inhabitants,  and  prescribed  for 
his  making  up  a  jury  list  and  drawing  the 
regular  panel  from  a  wheel,  nothing  being 
said  about  special  juries;  that  the  act  of 
1885,  which  became  §  29  of  article  21  of  the 
appendix  to  the  Revised  Statutes  of  1889, 
and  afterwards  became  §  6566,  Rev.  Stat. 
1899,  relating  to  special  juries  in  cities  of 
over  100,000  inhabitants,  required  the  jury 
commissioner  in  such  cities  to  select  the 
special  jurors;  and  that  under  the  decision 
of  this  court  in  Statr  ex  rel.  8t.  Louis,  K. 
d  A'.  W.  R.  Co.  V.  Withrowy  133  Mo.  500,  34 
S.  W.  245,  36  S.  W.  43,  the  jury  commis- 
sioner was  not  required  to  draw  the  special 
jury  from  the  wheel,  by  lot,  but  had  a  right 
to  select  them  from  the  list  of  qualified  ju- 
rors that  he  was  required  by  law  to  keep. 
So  that  the  power  to  select  special  juries  is, 
and  has  always  been,  vested  in  the  sheriff 
in  all  parts  of  the  state  outside  of  cities 
of  over  100,000  inhabitants;  and  inside  of 
such  cities  it  is,  and  ever  since  1885  has 
been,  vested  in  the  jury  commissioner.  It 
thus  appears  that  at  common  law,  and  in 
Missouri  from  1835  to  this  date,  special 
juries  have  been  provided  for  by  law,  and 
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that  the  sheriff  always  has  selected  them,  ac- 
cept since  1885  in  cities  of  over  100,000  in- 
habitants, where  the  jury  commissioner  se- 
lects them.  There  is  no  substantial  differ- 
ence between  the  character  of  special  juries 
at  common  law  and  in  Missouri. 

This  court  has  uniformly  held  that  the 
provisions  of  the  Constitutions  of  1820  and 
1865,  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  and  the  provision  of  the 
Constitution  of  1875,  that  the  right  of  trial 
by  jury  as  heretofore  enjoyed  shall  remain 
inviolate,  means  the  right  of  trial  by  jury 
as  it  existed  at  conunon  law.  In  Vaughn 
V.  Scade,  30  Mo.  600,  Scott,  J.,  said:  *Thc 
term  'trial  by  jury'  was  well  known  and  un- 
derstood at  the  common  law,  and  in  that 
sense  it  was  adopted  into  our  Bill  of  Rights. 
Of  course,  the  nonessentials  of  that  insti- 
tution, such  as  concern  the  qualifications  of 
jurors,  the  mode  of  summoning  them,  and 
many  other  such  matters,  were  left  to  the 
regulation  of  law.  The  Constitution  is  pre- 
served in  retaining  the  substance  of  that 
form  of  trial  as  it  was  known  and  practised 
among  those  from  whom  we  have  derived  it" 
The  same  rule  was  laid  down  by  Sherwood, 
J.,  speaking  for  the  majority  of  the  court  in 
State  ex  rel,  8t.  Louis,  K.  d  N.  W.  R.  Co. 
V.  Withroio,  133  Mo.  500,  34  S.  W.  245,  36 
S.  W.  43,  and  by  Gantt,  J.,  in  State  ex  rel 
Kansas  City  d  S.  R.  Co.  v.  Blover,  134  Mo. 
607,  36  S.  W.  50,  and  by  Gantt,  J.,  speaking 
for  the  majority  of  the  court,  in  State  v. 
Harney,  168  Mo.  167,  57  L.  R.  A.  846,  67 
S.  W.  620.  The  only  utterances  from  this 
court,  or  any  of  its  members,  to  the  con- 
trary, are  what  was  said  by  McGirk,  Ch.  J., 
in  Bank  of  Missouri  v.  Anderson,  1  Mo.  244, 
by  Barclay,  J.,  in  his  dissenting  opinion  in 
State  ex  rel.  St.  Louis,  K.  d  N.  W.  R,  Co. 
V.  Withrow,  133  Mo.,  loc.  cit.  523.  34  S.  W. 
245,  36  S.  W.  43,  and  by  Sherwood,  J.  (in 
which  the  writer  hereof  concurred),  in  the 
dissenting  opinion  in  State  v.  Harney,  168 
Mo.  loo.  cit.  204,  57  L.  R.  A.  846,  67  S.  W. 
620. 

Judges  McGirk  and  Barclay  agree  with 
the  contention  of  the  plaintiff  herein  that 
the  Constitution  of  1820  does  not  guarantee 
a  common-law  jury,  but  only  such  a  jury 
as  was  prescribed  by  the  territorial  laws 
of  Missouri  prior  to  the  adoption  of  the 
Constitution  of  1820,  and  that  the  only  spe- 
cial jury  that  was  spoken  of  in  those  laws 
was  a  special  jury  called  from  an  adjoining 
county,  when  a  party  litigant  disqualified  by 
affidavit  the  people  of  the  county  in  which 
the  court  was  sitting.  The  dissenting  opin- 
ion in  State  v.  Harney,  168  Mo.  204,  57  L. 
R.  A.  840,  67  S.  W.  620,  held  that  tha  Con- 
stitution of  1875  was  an  original  organic 
instrument,  and  not  a  mere  continuation  of 
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the  Constitution  of  1820,  and  that  the  pro- 
vision that  the  right  of  trial  by  jury  as 
heretofore  enjoyed  should  remain  inviolate 
meant  as  that  right  was  enjoyed  accord- 
ing to  the  laws  of  the  state  of  Missouri, 
which  included  the  common  law  and  the 
English  statutes  enacted  prior  to  the  fourth 
year  of  James  I.,  except  as  modified  by  our 
statute,  and  was  not  limited  to  the  right 
of  trial  by  jury  as  it  was  known  to  the  com- 
mon law.  Creve  Cwur  Lake  Ice  Co,  v. 
Tamm,  138  Mo.  loc.  cit.  388,  39  S.  W.  791. 
See  also,  to  the  same  effect,  Perry  v.  StatCj 
9  Wis.  19.  But,  so  far  as  the  case  at  bar 
is  concerned,  there  is  no  difference  of  opin- 
ion under  either  the  majority  or  the  minor- 
ity opinion  in  the  Harney  Case.  For  special 
juries  were  known  to  the  common  law,  and 
were  selected  by  the  sheriff  or  the  coroner 
or  two  elisors,  and  special  juries  have  been 
provided  for  by  the  laws  of  Missouri,  in  ex- 
press terms,  ever  since  the  act  of  1835,  and 
in  the  country  they  are  selected  by  the  sher- 
iff and  in  cities  of  over  100,000  inhabitants 
they  are  selected  by  the  jury  commissioner. 
In  England  under  Stat.  6  George  IV., 
chap.  50,  S  34,  the  cost  of  the  special  jury 
is  taxed  against  the  party  applying  for  it, 
unless  the  trial  judge  after  the  trial  certi- 
fies that  it  was  a  proper  case  for  a  special 
jury;  and  the  same  has  been  substantially 
the  law  in  ^Missouri  since  1835.  Under  Rev. 
Stat.  1879,  §  2802,  the  party  applying  for 
the  special  jury  was  required  to  pay  the 
costs  thereof,  irrespective  of  the  result.  Sim- 
ilar provisions,  requiring  the  applying  par- 
ty to  pay  for  the  special  jury,  are  also  con- 
taine<l  in  the  laws  of  Delaware  (Del.  Rev. 
Code  1874,  p.  661,  chap.  109,  §  18),  Indiana 

{2  Ind.  Rev.  Stat.  1876,  p.  169,  §  1,  note), 
Ohio  (Ohio  Rev.  Stat.  1880,  §  6189),  New 
York  (N.  Y.  Code  Rem.  Jus.  1876,  §  1069), 
Michigan  (Mich.  Comp.  Laws  1871,  \  6005), 
and  New  Jersey  (N.  J.  Rev.  1877,  p.  528,  § 
18).  "The  power  of  the  legislature  to  re- 
quire payment  of  a  reasonable  jury  fee  as  a 
condition  to  entitle  a  party  to  a  jury  trial, 
and  to  provide  that  the  failure  to  do  so  shall 
constitute  a  waiver  of  the  jury,  is  undoubt- 
ed."    12  Enc.  PI.  &  Pr.  249. 

The  plaintiff,  however,  attempts  to  break 
the  connection  between  the  common-law 
right  of  trial  by  jury  and  the  right  of  trial 
by  jury  in  Missouri  since  1835,  by  in- 
voking act  Cong.  June  4,  1812  (chap.  95,  2 
Stat,  at  L.  743),  and  by  saying  that  there 
have  been  no  lawful  special  juries  in  Mis- 
souri since  1835,  because  all  of  the  laws  au- 
thorizing them  were  violative  of  the  Con- 
stitution of  1820.    Act  Cong.  June  4,  1812 

(chap.  95.  2  Stat,  at  L.  743),  simply  pre- 
scribed the  qualifications  for  jurors  (which 
was  evidently  intended  to  nullify  the  ter- 
02  L.  R.  A. 


ritorial  act  of  Missouri  of  1808  prescribing 
a  property  qualification  for  jurors,  but 
which  act,  as  already  herein  pointed  out, 
was  repealed  by  the  territorial  act  of  1810), 
and  then  provided  that,  until  the  general 
assembly  of  the  territory  of  Missouri 
should  otherwise  direct,  the  jurors  should  be 
selected  in  such  manner  as  the  courts  might 
prescribe.  It  will  be  easily  and  readily  seen 
that  this  act  was  not  intended  to  have  the 
effect  of  establishing  a  new  jury  system, 
nor  of  abolishing  special  juries  known  to  the 
common  law,  any  more  than  of  abolishing 
any  other  kind  of  a  jurv  that  was  known  to 
the  common  law.  The  territorial  laws  en- 
acted prior  to  1820  are  in  the  same  condi- 
tion. They  simply  provided  that  a  party 
should  be  entitled  to  a  trial  by  jury,  and, 
when  a  jury  was  demandefl,  the  court  should 
order  the  sheriff  to  summon  one.  No  partic- 
ular kind  of  a  jury  was  specified,  and  no  in- 
timation can  be  gleaned  from  the  act  of  Con- 
gress or  from  these  territorial  laws  that  any 
other  kind  of  a  jury  than  such  a  jury  as 
was  known  at  common  law  was  intended. 
That  was  the  only  kind  of  a  jury  the  fath- 
ers of  our  country  knew  or  had  any  respect 
for.  Therefore,  when  the  act  of  1816  was 
passed,  adopting  the  common  law  of  England 
and  the  statutes  of  England  passed  prior  to 
the  fourth  year  of  James  I.  as  a  part  of  the 
law  of  Missouri,  the  common-law  juries,  reg- 
ular and  special,  were  adopted,  and  became 
a  part  of  the  system  of  our  laws  and  of  the 
machinery  of  our  courts.  This  being  true, 
they  were  the  kinds  of  juries  that  the  Con- 
stitution of  1820  guaranteed.  There  were 
no  Missouri  juries,  as  distinguished  from 
common-law  juries,  prior  to  the  adoption  of 
the  Constitution  of  1820,  and  therefore  the 
foundation  of  the  plaintiff*s  whole  conten- 
tion is  untenable. 

The  fact  that  a  party  applying  for  a  spe- 
cial jury  is  required  to  deposit  the  cost 
thereof,  and  that  it  puts  it  out  of  the  reach 
of  a  poor  man  to  have  a  special  jury,  does 
not  make  the  law  obnoxious  to  the  Federal 
Constitution.  "The  preservation  of  the  com- 
mon-law right  to  trial  by  jury  in  both  civil 
and  criminal  cases  is  guaranteed  by  the 
Federal  Constitution,  as  well  as  by  the  fun- 
damental law  of  the  several  states.  It  is 
well  settled  that  the  Federal  provision  is  a 
restriction  only  on  the  general  government 
and  its  officers,  and  the  states  may  constitu- 
tionally abolish,  alter,  or  amend  the  exist- 
ing right  of  trial  by  jury."  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  974,  and  cases  cited  in 
notes.  The  requirement  of  such  a  deposit 
no  more  violates  the  equality  clause  of  the 
Federal  Constitution  than  the  fact  that  a 
rich  man  can  employ  the  highest  priced  law-, 
yers,  while  the  poor  man  can  only  affo^lC 
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to  employ  the  lower-prieed  lawyers,  violates 
the  constitutional  guaranty  that  a  man  shall 
be  entitled  to  defend  by  himself  or  by  coun- 
sel. The  law  furnishes  the  jury  to  every 
man  on  the  same  terms.  The  inequality 
consists  in  the  unequal  financial  ability  of 
the  parties  to  avail  themselves  of  the  bene- 
fits of  the  law. 

Neither  does  the  fact  that  the  sheriff  in 
the  country,  or  the  jury  commissioners  iir 
the  large  cities,  have  the  power  to  select 
the  special  jury,  and  that  they  are  not 
drawn  by  lot,  as  the  regular  panel  is,  make 
the  law  unconstitutional.  Such  matters  de- 
pend wholly  upon  the  legislative  will.  The 
power  of  selection  must  be  lodged  some- 
where, in  one  or  more  persons,  and  it  is 
for  the  legislative  wisdom  to  provide  wheth- 
er the  power  shall  be  vested  in  the  sheriff, 
as  it  was  at  common  law  and  is  in  Missouri 
outside  of  the  large  cities,  or  in  a  jury  com- 
missioner in  the  large  cities,  or  in  a  body 
composed  of  more  than  one.  Experience  does 


not  justify  the  fear  expressed  by  the  plain- 
tiff of  having  juries  "fixed,"  because  the 
power  is  vested  in  a  single  officer;  nor  does 
the  selection  by  the  officer,  and  not  by  chance 
or  lot,  make  the  law  unconstitutional.  Per- 
ry v.  Btate,  9  Wis.  19. 

Special  juries  are  allowed  by  the  laws  of 
the  United  States  in  the  Federal  courts. 
Section  805,  U.  S.  Comp.  Stat  1901,  p.  626 
(Act  April  29,  1802,  chap.  31,  \  30,  2  Stat 
at  L.  167),  provides:  "When  special  ju- 
ries are  ordered  in  any  circuit  court,  they 
shall  be  returned  by  the  marshal  in  the  same 
manner  and  form  as  is  required  in  such 
cases  by  the  laws  of  the  several  states." 

These  considerations  show  that  the  judg- 
ment of  the  Circuit  Court  is  right,  and  it 
is  therefore  affirmed. 

All  concur,  except  Robtasoa,  J.,  absent 

Petition  for  rehearing  denied  July  2,  1903. 


ILLINOIS  SUPREME  COURT. 


OliEVELAND,  CINCINNATI,  CHICAGO, 
&  ST.  LOUIS  RAILWAY  COMPANY, 
Appt., 

V, 

Charles  JENKINS. 
(174  111.  398.) 

1.  A  nsaire  or  onstonty  to  be  blndtnv, 
miint  be  so  nniforiu,  long  established, 
and  generally  acquiesced  In,  and  so  well 
known,  as  to  Induce  the  belief  that  parties 
contracted  with  reference  to  it  if  nothing 
was  said  to  the  contrary,  and  that  the  fail- 
ure to  conform  to  it  would  be  an  exception. 

a.  ConrtN  Tvlll  take  Judicial  notice  of 
the  Kcneral  bu»iness  affairs  of  life, 
and  of  the  manner  in  which  ordinary  rail- 
road business  is  conducted,  and  of  the  every- 
day practical  operation  of  railroads. 

3.  A  duty  to  arlve  n  letter  of  reeom- 
mendatlon  or  a  clearance  card  to  an  em- 
ployee who  is  discharged  or  quits  is  not  im- 
posed upon  the  employer  by  common  law. 


4.  Proof  of  Isolated  inatanceB  Is  not  suf* 
flcicnt  to  establish  a  usage  or  custom. 

5.  An  Instruction  that  the  Jnry  shall 
find  for  plaintiff  in  certain  contingenci«s 
is  erroneous,  unless  it  confines  them  to  the 
eyidonce. 

6.  Letters  ffliren  by  railroad  eoaipanles 
to  discharved  employees  are  not  ad- 
missible to  establish  a  custom  of  another 
road  to  give  such  letters,  unless  It  Is  in 
some  way  connected  with  the  letters  given, 
or  knows  and  approves  of  their  issuance. 

7.  A  mie  of  a  railroad  eompany  as  to 
an  investiaratlon  In  case  of  a  suspended 
employee  Is  not  part  of  a  contract  with  an 
employee  whose  employment  began  before  the 
rule  was  passed. 

(October  24,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Wabash  County  in  favor  of  plaintiff  in 


NoTB. — Duty  to  give  recommend  or  clearance 
cord  to  discharged  employee, 

I.  Duty  to  give  character,  922. 
II.  Duty  to  give  clearance  card, 
A.  Of  corporation,  925. 
b.  When  combination  crista  among  cor- 
porations, 925. 
C.  When  a  uniform  custom  to  do  »o  is 
shotcn,  928. 

III.  Legislation,  930. 

IV.  Summary,  931. 

I.  Duty  to  give  character. 

There  Is  no  doubt  that  by  the  common  law 
62  L.  R.  A. 


a  master  is  under  no  legal  obligation  to  give 
a  testimonial  of  character  to  his  servant.  This 
was  settled  in  Carrol  v.  Bird  (1800)  3  Esp. 
201,  is  Revised  Rep.  824,  an  action  on  the  case 
brought  by  a  plaintiff  whose  wife  was  dis- 
missed from  defendant's  service,  and  afterwards 
failed  to  obtain  employment  with  another  par- 
ty, who  was  ready  and  willing  to  employ  her 
upon  the  presentation  of  satisfactory  Informa- 
tion regarding  her  character,  on  account  of  de- 
fendant's refusal  to  give  her  a  character.  Up- 
on the  admission  of  plaintiff's  counsel  that  he 
had  no  precedent  for  such  an  action  as  the 
one  brought.  Lord  Kenyon  said  that  there  was 
no  such  case,  and  that  the  action  could  not 
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an  action  brought  to  recover  damages  for 
defendant's  refusal  to  give  plaintiff  a  clear- 
ance card  upon  discharging  him  fr<5m  its 
employment  which  resulted  in  his  inability 
to  procure  employment  elsewhere.    Reversed. 

Statement  by  PMllips,  J.: 

This  was  an  action  on  the  case,  brought 
bj  Charles  Jenkins  against  appellant  in  the 
circuit  court  of  Wabash  county.  The  dec- 
laration charges  that  the  plaintiff  has  been 
a  faithful  employee  of  the  defendant  for  ten 
years  as  a  conductor  on  one  of  the  freight 
trains  on  the  line  of  its  railroad  running 
from  Cairo  to  Danville,  Illinois;  that  he  was 
discharged  about  November,  1893,  without 
cause,  and  although,  by  the  regulations  and 
customs  of  the  defendant,  a  letter  or  clear- 
ance card  is  usually  given  to  discharged  em- 
ployees, in  order  that  they  may  secure  em- 
ployment on  other  roads,  it  being  essential 
for  that  purpose,  such  letter  or  clearance 
card  was  refused  to  him  although  he  had 
often  applied  for  it,  whereby  he  had  failed 
to  secure  employment;  that  defendant  and 
other  railroad  companies  had  a  rule  or  cus- 
tom, which  is  charged  to  be  a  conspiracy, 
not  to  employ  a  discharged  employee  of  an- 
other road  without  such  a  letter  or  clear- 
ance card;  that  after  his  discharge,  and  fail- 
ure, on  request,  to  receive  such  card,  the 
plaintiff  applied  to  various  railroad  compa- 
nies for  employment,  but  was  uniformly  re- 
fused on  account  of  not  having  such  card, 
to  which  he  was  entitled ;  that  he  had  been 
receiving  $85  per  month  from  the  defendant 
for  his  services  as  conductor  previous  to  his 
discharge,  and  that  he  was  qualified  and 
competent  to  earn  the  same  w^ages  on  other 
roads,  and  would  have  done  so  had  he  re- 
ceived such  card;  that  by  reason  of  such 
failure  and  refusal  on  the  part  of  defendant 
he  was  unable  to  secure  employment,  and 


compelled  to  quit  such  line  of  work,  to  his 
loss  and  damage.  The  declaration  contains 
one  count,  and  avers  a  cause  of  action  in 
case  arising  out  of  a  contract.  It  avers  the 
usage  or  custom  existing  upon  the  road  of 
defendant  and  other  roads,  whereby  a  dis- 
charged employee  is  entitled  to  such  letter, 
showing  the  time  of  service,  reason  for  dis- 
charge, etc.;  thus  averring  a  contractual  re- 
lation, out  of  which,  as  alleged,  arose  the 
duty,  when  such  contractual  relation  was 
severed,  to  give  a  letter  or  clearance  card 
for  the  purpose  stated.  The  theory  proceed- 
ed upon  by  plaintiff,  as  charged  in  the  dec- 
laration, was  that  after  his  discharge  he 
was  entitled  to  such  a  clearance  card,  which 
was  refused  him,  and  without  which  he 
could  not  secure  employment  on  other  roads, 
whereby  occurred  the  damage  stated.  To  this 
declaration  defendant  pleaded  the  general  is- 
sue. It  appears  from  the  record  that  short- 
ly before  the  plaintiff's  discharge  he  had 
been  indicted  by  three  separate  indictments 
by  the  grand  jury  of  Johnson  county,  Illi- 
nois,— two  for  larceny  and  one  for  embezzle- 
ment. Upon  the  confession  or  statement  of 
one  of  the  station  agents  of  appellant  com- 
pany, who  had  also  been  indicted  by  the 
grand  jury  for  larceny  in  taking  fi^ai  cars 
certain  goo^a,  at  various  times,  which  were 
being  transported,  the  plaintiff,  Jenkins,  was 
implicated.  Upon  being  thus  indicted,  as 
before  stated,  he  was  suspended  by  the  su- 
perintendent of  the  appellant  road,  and  sub- 
sequently was  discharged.  Upon  the  trial 
of  the  criminal  charges  in  the  circuit  court 
of  Johnson  county,  on  two  of  the  indict- 
ments Jenkins  was  acquitted,  and  one  indict- 
ment against  him  was  nolled.  On  different 
occasions,  before  and  after  the  disposition 
of  the  indictments  against  him,  he  made  ap- 
plication for  the  clearance  card,  which  was 
refused.     A  jury  in  the  trial  court  found 


be  supported  by  law;  that  by  some  old  stat- 
utes regrulatlons  were  established  respecting  the 
character  of  laborers,  but  that  in  the  case  of 
domestic  and  menial  servants  there  was  no 
law  to  compel  the  master  to  give  the  servant 
a  character;  that  it  might  be  a  duty  which 
his  feelings  would  prompt  him  to  perform,  but 
that  there  was  no  law  to  enforce  the  doing  of 
It. 

Later,  in  Handley  v.  Moffat  (1872)  Ir.  R. 
7  C.  L.  104,  21  Week.  Rep.  231,  an  action 
brought  for  the  improper  dismissal  of  a  serv- 
ant by  the  master  without  the  giving  of  a  cer- 
tificate of  character,  it  was  argued  that  the 
master  was  liable  under  the  Irish  statute,  2 
Geo.  I.,  chap.  17,  p.  4,  providing  tbat,  on  the 
discharge  or  leaving  of  any  servant  the  mas- 
ter or  mistress  should  give  a  certificate  hi 
writing,  under  his  or  her  hand,  that  the  per- 
son therein  named  was  his  or  her  servant,  and 
was  discharged  from  the  said  service,  and 
should  in  the  said  discharge  certify,  if  desired, 
or  if  the  master  or  mistress  thought  fit,  the  be- 
havior of  the  servant;  but,  it  appearing  that 
62  L.  R.  A. 


the  statute  also  provided  that,  if  the  master 
or  mistress  refused  to  give  a  discharge,  the 
servant  might  procure  a  certificate  from  a 
Justice  of  the  peace  or  magistrate  of  the  town, 
"to  all  intents  and  purposes  as  good  as  if  the 
same  had  been  given  by  the  master  or  mis- 
tress," it  was  held  that  the  act  which  created 
the  duty  also  gave  the  remedy  for  its  violation, 
and  that  the  party  aggrieved  had  no  other, 
since  (citing  Carrol  v.  Bird,  3  Esp.  201,  6  Re- 
vised Rep.  824)  there  is  no  obligation  at  com- 
mon law,  on  the  part  of  a  master,  to  give  his 
servant  any  discharge  at  all.  The  court  stated 
that  since  the  passing  of  the  statute  above  re- 
ferred to,  over  one  hundred  and  fifty  years  be- 
fore, no  action  had  been  brought  like  the  one 
at  bar. 

It  is  said,  obiter,  in  Pullman  v.  Hill  [1891] 
1  Q.  B.  524,  60  L.  J.  Q.  B.  N.  S.  299,  64  L. 
T.  N.  S.  691,  39  Week.  Rep.  263,  by  Lord 
Bsher :  '*It  is  not  the  legal  duty  of  the  mas- 
ter to  give  a  character  to  the  servant,  but  it 
is  his  moral  duty   to   do  so." 

Neither  1.  the  master  6^^^^  ^°(9^>Og[e 
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for  the  plaintiff,  and  assessed  his  damages 
at  the  sura  of  $875.  Motion  for  new  trial 
was  overruled,  and  judgment  entered  on  uie 
verdict.  On  appeal  to  the  appellate  court 
for  the  fourth  district  this  judgment  was 
affirmed,  and  from  that  judgment  of  affirm- 
ance this  appeal  is  brought  to  this  cburt  on 
a  certificate  of  importance. 

Messrs.  C.  S.  Conger,  Joltn  T.  Dye,  and 
H.  M.  Steely,  for  appellant: 

A  conspiracy  cannot  be  proved  by  showing 
acts  of  the  alleged  conspirators  done  separ- 
ately; but  the  conspiracy  itself  must  be 
shown  as  an  independent  fact,  before  the 
acts  of  one  conspirator  are  admissible 
against  the  other  for  any  purpose. 

Shields  v.  McKee,  11  111.  App.  188;  Greenl. 
Ev.  i  111 ;  Jones  v.  Hurlhurt,  39  Barb.  403; 
Hpics  V.  People,  122  111.  1,  12  N.  E.  865,  17 
N.  E.  898. 

The  master  is  under  no  legal  obligation  to 
give  a  testimonial  of  character  to  his  serv- 
ant. If  he  does,  it  will  be  presumed  that  he 
speaks  the  truth,  or  what  he  believes  to  be 
true. 

Parsons,  Contr.  p.  528;  Cooley,  Torts,  p. 
330. 

A  custom  of  issuing  clearance  cards  by 
railroad  companies  is  not  established  by 
showing  an  occasional  issuance  of  such 
cards,  but  it  must  be  so  generally  and  uni- 
versally done  as  to  make  tlie  failure  to  do  it 
an  exception. 

Turner  v.  Dawson,  50  111.  85;  Leggat  v. 
Sand's  Ale  Brewing  Co.  60  111.  158;  Wilson 
V.  Bauman,  80  III.  493. 

Messrs,  Mundy  Sc  Organ  and  Cnllop  & 
Keasinger  for  appellee. 

Phillips,  J.,  delivered  the  opinion  of  the 
court : 

The  gravamen  of  the  declaration  in  this 


case  is  that  the  plaintiff  was  discharged, 
and  refused  a  clearance  card  or  letter,  to 
which  he  was  entitled,  without  which  he 
could  not  obtain  employment  on  any  other 
road,  and  that  he  failed  to  obtain  such  em- 
ployment, whereby  he  suffered  damages.  The 
declaration  avers  a  cause  of  action  on  the 
case  arising  out  of  a  contract.  It  avers  a 
contractual  relation,  out  of  which,  as  al- 
leged, arose  the  duty,  when  such  contractual 
relation  was  severed,  to  give  a  letter  or  clear- 
ance card  for  the  purpose  stated.  Unless 
the  law  imposes  on  appellant,  in  some  form, 
the  duty  to  give  appellee,  as  one  of  its  em- 
ployees, a  letter  of  recommendation  or  clear- 
ance card,  his  action  in  this  case  cannot  be 
sustained.  If  a  legal  duty  is  imposed  upon 
the  employer  to  give  to  a  discharged  em- 
ployee, or  one  voluntarily  leaving  his  serv- 
ice, a  letter  of  recommendation,  such  duty 
must  arise  either  by  the  common  law.  by 
statute,  by  contract  of  employment,  or  by 
such  a  generally  established  usage  or  custom 
as  would  demand  it  be  done.  Such  usage, 
however,  must  be  so  well  known  and  uni- 
formly acted  upon  as  to  raise  a  fair  pre- 
sumption it  was  intended  to  be  incorporated 
in  the  contract  of  employment.  A  distinc- 
tion is  to  be  made  between  what  is  known, 
in  terms,  as  a  clearance  card,  and  a  letter 
of  recommendation.  This  distinction  is  ap- 
parent, not  only  from  the  evidence  in  this 
case,  but  also  from  the  knowledge  which 
courts  have  of  the  general  conduct  and  man- 
agement of  railroad  business  and  affairs.  It 
is  the  duty  of  courts  to  take,  and  they  will 
take,  judicial  notice  of  the  general  business 
affairs  of  life,  and  of  the  manner  in  which 
ordinary  railroad  business  is  conducted,  and 
of  the  every-day  practical  operation  of  them. 
Slater  v.  Jetcfeit,  85  N.  Y.  61,  39  Am.  Rep. 
627 ;  Smith  v.  Potter,  46  Mich.  258,  41  Am. 
Rep.  161,  9  N.  W.  273. 


to  deliver  to  the  servant,  upon  bis  departure, 
the  character  brought  by  him  at  the  time  he 
entered  the  master's  service,  according  to 
Moult  V.  HalHday,  77  L.  T.  N.  S.  794  [1898] 
1  Q.  B.  125.  67  L.  J.  Q.  B.  N.  S.  451.  46  Week. 
Rep.  318.  63  J.  P.  8,  where  the  question  is  dis- 
cussed, not  with  the  force  of  a  holding,  how- 
ever, but  arguendo^  as  follows :  "During  the 
hearing  before  the  county-court  judge  the 
question  was  incidentally  discussed  of  the  rea- 
sonableness of  a  suggested  custom  of  handling 
over  the  character  brought  by  a  servant,  who 
was  leaving  at  the  end  of  the  first  month,  to 
the  new  master  or  mistress  into  whose  em- 
ployment the  servant  desired  to  enter.  I  can- 
not say  I  think  that  would  be  a  reasonable 
custom.  There  is  no  obligation  on  a  master  or 
mistress  to  give  a  character  to  a  servant,  but. 
If  a  character  is  given,  it  should  be  a  true  one. 
A  character  may  be  true  this  month  and  false 
next.  A  servant  may  come  into  service  with 
a  good  character,  and  yet  during  the  first 
month  circumstances  may  come  to  the  master's 
knowledge  which  show  that  it  was  undeserved 
62  L.  R.  A. 


and  should  be  forfeited.  It  would  be  a  scan- 
dalous thing  if  the  master  was  bound  after  that 
to  hand  over  the  character  which  he  knew  was 
false.  If  the  good  character  which  the  serv- 
ant brought  with  her  is  handed  over,  it  must 
be  handed  over  In  good  faith.  I  think,  there- 
fore, that  such  a  custom  would  be  unreason- 
able, and,  indeed,  not  honest,  and  therefore 
bad." 

By  the  merchant  shipping  act  of  1894  (57 
&  58  Vict.),  chap.  60,  S  120.  it  is  provided  that 
a  ship's  master  shall,  upon  the  discharge  of 
every  certificated  officer  whose  certificate  of 
competency  had  been  delivered  to  and  retained 
by  the  ship's  master,  return  the  certificate  to 
the  Officer,  and  if  without  reasonable  cause  he 
falls  to  do  so,  that  he  shall  be  liable  to  a 
fine  not  exceeding  £20. 

In  Thornton  v.  Suffolk  Mfg.  Co.  10  Cush. 
382  (infta,  II.  c),  the  question  of  the  obligation 
of  an  employer  to  give  **a  line"  or  honorable 
discharge,  arising  out  of  general  custom  so  to 
do.   is  discussed. 
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From  the  evidence  produced  on  this  ques- 
tion, and  from  this  judicial  notice  which  we 
take  of  the  ordinary  general  management 
of  railroads,  it  is  apparent  that  what  is 
known  as  a  clearance  card  is  simply  a  letter, 
be  it  good,  bad,  or  indifferent,  given  to  an 
employee  at  the  time  of  his  discharge  or  end 
of  service,  showing  the  cause  of  such  dis- 
charge or  voluntary  quittance,  the  length  of 
time  of  service,  his  capacity,  and  such  other 
facts  as  would  give  to  those  concerned  infor- 
mation of  his  former  employment.  Such  a 
card  is  in  no  sense  a  letter  of  recommenda- 
tion, and  in  many  cases  might,  and  probably 
would,  be  of  a  iorm  and  character  which  the 
holder  would  hesitate  and  decline  to  present 
to  any  person  to  whom  he  was  making  ap- 
plication for  employment.  A  letter  of  rec- 
ommendation, on  the  contrary,  is,  as  the 
term  implies,  a  letter  commending  the  for- 
•Tner  services  of  the  holder,  and  speaking  of 
him  in  such  terms  as  would  tend  to  bring 
such  services  to  the  favorable  notice  of  those 
to  whom  he  might  apply  for  emplo^inent. 

As  stated,  an  action  for  failure  to  give  an 
employee  either  of  the  above  forms  of  let- 
ters must  be  based  either  upon  the  common 
law  or  the  statute,  or  arise  out  of  the  con- 
tract of  employment,  or  be  required  by  usage 
or  custom.  By  the  common  law  no  such 
duty  was  imposed  upon  the  employer.  In 
the  American  &  English  Encyclopedia  of 
Law  (vol.  14,  p.  799)  it  is  said:  '*It  is  not 
legally  compulsory  on  a  master  or  mistress 
to  give  a  discharged  servant  any  character, 
it  matters  not  how  much  the  servant  is  en- 
titled to  character  in  fairness,  or  how  cruel 
the  refusal  may  be."  In  Townshend,  Slan- 
der &  Libel,  4th  ed.  p.  426,  it  is  said:  *'0n 
examination  it  will  be  perceived  that  this 
right  of  an  ex-employer  to  give,  as  it  is 
termed,  a  character,  to  his  ex-employee,  is 
nothing    more    than    a    consequence  of  the 


right  to  communicate  one's  belief.  •  •  . 
No  one  is  under  any  obligation  to  make 
such  a  communication;  he  does  not  owe  it 
as  a  duty,  either  to  the  employer  or  the  em- 
ployee, to  make  any  communication  on  the 
subject."  In  the  case  of  Ohio  d  M.  R.  Co, 
v.  Kasson,  37  N.  Y.  224,  which  involved  a 
similar  question,  in  the  opinion  it  was  said: 
"If  I  know  that  a  villian  intends  to  defraud 
or  in  any  way  injure  my  neighbor,  it  Ib 
doubtless  my  duty,  as  a  good  citizen  and  as 
a  Christian  man,  to  put  him  on  his  guard. 
But  there  is  no  rule  of  law  which  renders 
me  liable  for  his  loss  in  case  of  my  neglect 
of  this  duty.  It  is  a  moral  duty,  simply, 
not  recognized  by  law."  In  Smith  on  Mas- 
ter and  Servant  (Text-Book  ed.  pp.  380, 
381)  it  is  said:  "It  is  clear,  however,  that, 
in  the  absence  of  any  specific  agreement  to 
that  effect,  there  is  no  legal  obligation  bind- 
ing a  person  who  has  retained  another  as 
a  servant  to  give  that  person  any  character 
at  all  on  dismissal,  and  that  no  action  will 
lie  against  him  for  refusing  to  do  so."  In 
Carrol  v.  Bird,  3  Esp.  201,  it  is  set  forth  in 
the  declaration  that  the  plaintiff's  wife,  hav- 
ing been  retained  by  the  defendant  as  a  serv- 
ant, was  dismissed  from  the  service;  that, 
after  she  was  so  dismissed,  she  applied  to 
a  person  of  the  name  of  Stewart  for  the  pur- 
pose of  being  retained  and  hired  as  a  serv- 
ant; that  Mrs.  Stewart  was  ready  and  will- 
ing to  have  hired  and  taken  her  into  her 
service  if  the  defendant  would  have  given 
her  a  character,  and  such  character  was  sat- 
isfactory; that  it  was  the  duty  of  the  defend- 
ant, by  law,  to  have  given  her  such  character 
as  she  deserved;  that  the  defendant,  not  re- 
garding her  duty,  wholly  refused  to  give 
her  any  character  whatever,  by  reason  of 
which  the  said  Mrs.  Stewart  refused  to  hire 
lier  into  service.  In  the  opinion  rendered  in 
this  cause  Lord  Kenyon  said:     "There  was 


II.  Duty  to  give  clearance  card, 
a.  Of  corporation. 

In  an  action  by  a  discharged  employee 
ajE^alust  a  railroad  company  for  its  refusal  to 
furnish  bim  papers  stating  the  cause  of  his 
discharge,  in  consequence  of  which  he  was  un- 
able to  secure  other  employment,  it  appeared 
that  the  employee  was  involved  in  a  collision, 
and  discharged  because  regarded  by  the  com- 
pany as  negligent.  The  court  made  no  spe- 
cific decUlon  in  regard  to  the  riglit  to  refuse 
the  written  reasons,  merely  holding  that  if 
the  company^  on  investigaling  into  the  cause 
of  the  collision,  had  reasonable  ground  to  be- 
lieve that  the  employee  was  negligent,  it  had 
a  perfect  right  to  discharge  him.  This  is, 
therefore,  only  a  passive  decision  in  conform- 
ity with  the  common-law  rule  that  no  legal 
obligation  exists,  on  the  part  of  a  master,  to 
furnish  any  Information  bearing  upon  the 
character  or  record  of  an  employee  who  quits 
or  is  discharged,  to  enable  him  to  secure  other 
62  L.  R.  A. 


employment.     Busby  v.  Pittsburg,  CCA  St. 
L.  R.  Co.  9  Ohio  S.  &  C.  P.  Dec.  823. 

b.  Where  combination  exists    among    corporor 
tions. 

From  the  common-law  right  of  a  master. to 
refuse  his  servant  a  character  is  evolved  the 
right  of  a  railroad  company,  or  other  corpora- 
tion of  that  nature,  to  refuse  to  issue  a  clear- 
ance card  to  an  employee  who  quits  or  is  dis- 
charged ;  and  since  what  one  person  may  law- 
fully do  two  or  more  persons  may  join  in  do- 
ing: and  since  it  Is  also  the  right  of  every 
employer  to  employ  or  refuse  to  employ  whom- 
soever he  may  wish, — the  further  doctrine  is 
evolved  that  railroad  companies  may  agree  to- 
gether to  refuse,  in  their  discretion,  or  In  cer- 
tain specified  cases,  in  the  absence  of  an  ex- 
press or  implied  agreement  to  the  contrary, 
to  issue  clearance  cards  to  their  employees  who 
quit  or  are  discharged,  and  to  refuse  to  em- 
ploy those  unable  to  present  a  clearance  card 
from  former  employers.     This  doctrine  is  cl^lC 
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no  case,  nor  could  the  action  be  supported 
by  law.  By  some  old  statutes  regulatious 
were  established  respecting  the  characters 
of  laborers,  but  that  in  the  case  of  domestic 
and  menial  servants  there  was  no  law  to 
compel  the  master  to  give  the  servant  a 
character;  it  might  be  a  duty  which  his 
feelings  might  prompt  him  to  perform,  but 
there  was  no  law  to  enforce  the  doing  of  it." 
A  character  is  not  given  for  the  benefit  of 
the  ex-employee,  although  he  may  be  either 
injured  or  benefited  by  reason  of  such  char- 
acter being  given ;  nor  does  the  right  to  give 
such  a  character  arise  out  of  a  duty  to  the 
employee,  but  the  right  or  moral  duty,  such 
as  it  is,  is  a  duty  in  the  interest  of  socie- 
ty and  the  public  good,  and  neither  the  pro- 
posed employer  nor  the  employee  has  a  legal 
right  to  demand  it.  Such  communications 
have  been  made,  not  only  by  an  ex-employer, 
but  also  by  any  person  possessing  the  In- 
formation and  the  belief  that  such  infor- 
mation is  tme.  They  may  be  made  either 
with  or  without  request,  in  the  interest  of 
the  public  good  and  as  a  moral  duty  to  so- 
ciety, when  the  party  to  whom  the  communi- 
cation is  made  has  an  interest  in  it,  and  the 
party  by  ^hom  it  is  made  stands  in  such  a 
relation  tx>  him  as  to  make  it  a  reasonable 
duty,  or  at  least  proper,  that  he  should 
give  the  information.  Sunderlin  v.  Brad- 
streei,  46  N.  Y.  188,  7  Am.  Rep.  322;  Mott 
v.  Dawson,  46  Iowa,  533;  Townshend,  Slan- 
der &  Libel,  4th  ed.  395-397 ;  13  Am.  &  Eng. 
£nc.  Law,  pp.  415,  410;  Bacon  v.  Michigan 
C.  R.  Co.  68  Mich.  166,  33  N.  W.  181.  In 
Parsons,  Contr.  p.  328,  the  author  says: 
"The  master  is  under  no  legal  obligation  to 
give  a  testimonial  of  character  to  his  serv- 
ant." It  is  also  a  well-known  rule  of  law 
that  no  man  is  compelled  to  enter  into  busi- 
ness relations  with  any  other  person  unless 
he  desires  so  to  do,  and  it  is  also  as  well 


established  that  upon  the  dissolution  of  such 
business  relations  no  man  shall  be  compelled 
to  divulge  to  the  public  his  reasons,  good  or 
bad,  for  such  dissolution.  In  Cooley,  Torts, 
p.  328,  it  is  said:  "It  is  a  part  of  every 
man's  civil  rights  that  he  be  left  at  liberty 
to  refuse  business  relations  with  any  person 
whomsoever,  whether  the  refusal  rests  upon 
reason,  or  is  the  result  of  whim,  caprice, 
prejudice,  or  malice.  With  his  reasons  neith- 
er the  public  nor  third  persons  have  any 
legal  concern."  A  further  citation  of  au- 
thorities is  unnecessary  to  establish  that  by 
common  law  no  liability  was  imposed  upon 
the  master  to  issue  any  form  of  character  to 
his  servant.  By  statute  no  duty  is  imposed 
upon  the  employer  to  give  to  an  employee  & 
clearance  card,  nor  does  any  right  to  de- 
mand such  accrue  to  the  employee.  There- 
fore, if  any  cause  of  action  exists  to  the  ap- 
pellee in  this  case,  it  must  arise  out  of  his. 
contract  of  employment,  or  there  must  be 
shown  and  established  such  a  custom  or 
usage  as  would  clearly  entitle  him  to  such. 
Under  such  views  of  the  subject-matter  in- 
volved in  this  case,  where  no  action,  either 
by  law  or  by  statute,  accrued  to  the  plain- 
tifl',  it  was  necessary  for  him  to  produce,  m 
the  first  instance,  evidence  tending  to  show 
that  a  usage  or  custom  existed  on  appel- 
lant's railroad,  at  the  time  of  his  contract 
of  employment,  to  give  to  each  discharged 
employee,  or  those  voluntarily  quitting  its 
service,  a  clearance  card  or  certificate  of  rec- 
ommendation, and  tending  .to  show  he  was 
entitled  to  it  under  his  contract  of  employ- 
ment. 

The  fact  that  the  master  requires  certifi- 
cates of  recommendation  from  persons  seek- 
ing employment  is  certainly  no  reason  why 
he  should  be  legally  compelled  to  give  certifi- 
cates to  those  leaving  his  employment.  Id 
this  case  the  testimony  produced,  showing. 


ly  presented  In  New  Yob':,  C.  &  St.  L.  R.  Co.  v. 

SCHAFFEB. 

But  it  may  be  that  such  a  combination  or 
agreement  between  a  number  of  corporations 
is  rendered  unlawful  by  the  motive  with  which 
the  rules  agreed  upon  are  enforced.  This  the- 
ory Is  Indicated  In  the  charge  of  the  judge  in 
Mattlson  r.  Lake  Shore  &  M.  S.  R.  Co.  3  Ohio 
N.  P.  190,  an  action  by  a  discharged  employee 
against  a  railroad  company  for  damages  on  ac- 
count of  the  enforcement  of  rules  by  the  rail- 
road company,  adopted  by  It  in  common  with 
all  other  trunk  lines  In  the  United  States, 
whereby  he  was  prevented  from  obtaining  em- 
ployment elsewhere  in  his  chosen  vocation  as 
a  railroad  man.  The  court  charged  that.  If 
the  railroad  company  combined  with  other  rail- 
road companies  for  the  purpose  of  preventing 
employees  which  it  had  discharged  from  obtain- 
ing employment  with  other  companies,  and 
adopted  the  rules  in  question,  one  of  which  was 
to  refuse  employment  to  any  railroad  man  who 
could  not  present  a  clearance  card  from  his 
la^t  employer,  not  for  the  puriK>8e,  only,  of 
62  L.  R.  A. 


enabling  it  to  conduct  its  own  business,  but 
with  the  intention  and  for  the  purpose  of  pre- 
venting the  employees  it  had  discharged  from 
obtaining  employment  in  the  other  companies: 
and  that  their  enforcement  would  have  that 
effect, — then  that  the  adoption  of  such  rules 
would  be  unjustifiable,  and,  In  law,  malicious. 
The  verdict  arrived  at  is  not  given,  nor  any 
statement  of  the  facts,  merely  the  charge  of 
the  court  being  reported.  In  a  prior  hearing 
upon  demurrer  to  the  petition,  reported  in  2 
Ohio  N.  P.  276,  the  same  doctrine  is  advo- 
cated, and  the  holding  made  that  a  petition 
which  alleged  a  wrongful  and  malicious  com- 
bination of  railroad  companies  |:o  prevent  a 
discharged  employee  of  one  company  from  ob- 
taining employment  with  the  other  railroad 
companies,  to  his  damage,  etc.,  constituted  a 
good  cause  of  action. 

In  McDonald  v.  Illinois  C.  R.  Co.  187  III. 
629,  68  N.  E.  463,  the  case  went  off  on  a  ques- 
tion of  pleading.  The  declaration,  after  alleg- 
ing a  conspiracy  between  the  railroad  compa- 
nies having  lines  running  |ntD^Xhl<»gf_,to  the 
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or  tending  to  show,  that  appellant  required 
certificates  of  recommendation  from  persons 
seeking  employment  with  it,  does  not,  in  any 
manner,  tend  to  establish  the  fact  that  it 
gave  to  persons  leaving  its  employment  cer- 
tificates of  like  character.  For  the  purpose 
of  establishing  the  existence  of  a  usage  or 
custom  under  which  appellee  was  entitled 
to  a  clearance  card,  a  number  of  witnesses 
were  offered  on  the  trial.  The  witness  Ba- 
ker had  worked  for  the  predecessor  of  the 
appellant  road,  but  had  never  worked  for 
appellant.  At  the  time  he  quit  its  employ 
he  had  not  received  a  clearance  card,  nor 
had  he  ever  seen  but  one  such  card  issued  by 
the  appellant  road,  and  that  by  a  master 
mechanic.  Another  witness  (Bedell)  had 
worked  for  appellant,  but  on  retiring  from 
its  service  had  received  no  card,  and*appar- 
ently,  from  his  testimony,  was  refused  one. 
Still  another  witness  (Shearer),  offered  by 
appellee,  had  never  worked  for  appellant, 
but  had  worked  for  other  companies,  and 
testified  that  he  did  not  know  positively 
what  custom  or  usage  existed.  The  witness 
Hunt  worked  for  appellant,  and  on  retiring 
from  its  service,  in  1894,  asked  for  a  clear- 
ance card,  but  did  not  get  one.  Shields,  an- 
other witness,  worked  for  appellant  ih  1891, 
and  on  retiring  from  its  service  received  a 
letter  of  recommendation,  which  was  intro- 
duced in  evidence.  The  letter  is  purely  per- 
sonal in  its  character,  and  shows  on  its  face 
it  was  written  and  intended  for  the  witness, 
and  was  not  a  general  form  which  would  be 
given  to  other  employees.  This  witness  had 
never  seen  any  other  card  or  letter  issued 
by  the  appellant  except  his  own.  He  pro- 
duced a  number  of  letters  of  recommenda- 
tion, or,  as  they  might  be  termed,  clearance 
cards,  from  other  roads,  which  were  ad- 
mitted over  the  objection  of  the  appellant, 
with  the  understanding  the  appellant  road 


should  be  connected  with  them  in  order  to 
make  them  admissible,  and  that  it  should 
be  shown  they  were  issued  by  other  roculs  in 
accordance  with  an  understanding  or  agree- 
ment in  which  appellant  took  part.  No  such 
connection  was  made,  however,  and  such  let- 
ters issued  by  other  roads  were  not  admis- 
sible. For  the  purpose  of  proving  the  usage 
or  custom  on  the  part  of  the  appellant  road, 
therefore,  the  only  evidence  offered  was  one 
letter,  purely  personal  in  its  character,  and 
the  statements  of  several  witnesses  that 
such  a  custom  or  usage  existed,  but  without 
any  apparent  knowledge  on  which  to  make 
such  statements.  No  other  evidence  was 
produced  tending  to  show  that  appellant  is- 
sued such  cards  or  letters,  or  that  it  re- 
quired them  before  employing  its  servants. 
A  number  of  the  witnesses  above  named,  of- 
fered by  the  appellee,  testified  that  on  leav- 
ing the  service  of  appellant  they  had  re- 
ceived no  such  letters  or  cards.  The  positive 
and  direct  testimony  of  the  superintendent 
of  the  appellant  road — the  person  charged 
with  the  duty  of  issuing  such  clearance 
cards  or  letters  of  recommendation  if  any 
were  to  be  issued — is  that  no  custom  or 
usage  existed,  and  that  it  was  of  rare  occur- 
rence that  an  employee  leaving  its  service 
received  a  letter  of  any  character. 

To  establish  a  usage  or  custom,  it  is  not 
sufficient  to  prove  certain  isolated  instances. 
The  usage  must  be  positively  established  as 
a  fact,  and  not  left  to  be  drawn,  as  a  mat- 
ter of  inference,  from  transactions.  27  Am. 
&  £ng.  Enc.  Law,  p.  728.  A  usage  which  is 
to  govern  a  question  of  right  should  be  so 
certain,  uniform,  and  notorious  as  probably 
to  be  known  to  and  understood  by  the  par- 
ties as  entering  into  their  contract  ( United 
States  V.  Duval,  Gilpin,  356,  Fed.  Cas.  No. 
15,015),  and  cannot  be  proved  by  a  single,, 
isolated  instance   {Dean  v.  Swoop,  2  Binn. 


effect  that  the  employees  of  any  and  all  said 
companies  would  not  be  employed  by  any  of 
them  without  a  clearance  given  by  the  railway 
company  by  which  any  employee  was  last  em- 
ployed, alleged  that  the  defendant  company  re- 
fused to  give  the  plaintiff  employee  such  an 
instrument  as  would  "enable  him  to  obtain 
employment  in  the  railroad  businesa."  The 
plaintiff  Insisted  that  the  point  for  decision  was 
whether  it  was  lawful  for  all  the  employers  in 
any  line  of  industry  to  combine  to  punish  a 
man  who  leaves  their  service  during  a  strike 
by  refusing  him  employment,  unless  his  former 
master  emancipates  him  by  giving  his  consent 
to  his  employment  But  the  court  held  that 
no  such  question  was  presented  by  the  plead- 
ings:  that  the  declaration  did  not  charge  that 
the  railroad  company  refused  to  grant  plain- 
tiff a  "clearance  card/'  but  merely  alleged  a 
refusal  to  give  such  an  instrument  as  would 
**enable  him  to  obtain  employment  in  the  rail- 
road business ;"  and  the  court  pointed  out  that 
the  company  was  under  eo  obligation  to  give 
such  a  document;  thus  Impliedly  admitting  the 
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duty  to  give  a  clearance  card,  which,  however,, 
in  the  language  of  Cleveland,  C.  C.  &  St.  L. 
U.  Co.  V.  Jenkins,  the  court  stated  was  in  no 
sense  a  letter  of  recommendation,  and  in  many 
cases  might  be  of  a  form  and  character  which 
the  holder  would  hesitate  and  decline  to  pre* 
sent  to  any  person  to  whom  he  was  making  ap- 
plication for  employment.  And  therefore,  there 
beFng  no  statement  in  the  declaration  that  the 
company  .refused  to  grant  the  plaintiff  a 
"clearance  card"  setting  forth  truthfully  all 
the  facts  proper  to  be  stated  in  a  clearance 
card,  it  was  held  that  the  declaration  failed 
to  state  a  cause  of  action. 

In  Thornton  v.  Suffolk  Mfg.  Co.  10  Cush. 
382  (infra,  II.  c),  it  appears  that  there  was 
an  understanding  among  the  various  Lowell 
mills  to  refuse  employment  to  those  who  could 
not  present  an  honorable  discharge  from  their 
last  employer,  but  the  court  held  that  that 
made  no  difference  in  the  employee's  rights  if 
he  did  not  deserve  an  boif5^ri^l|l|^  g^s^^^g  [^ 
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72.  See  also  Janney  t.  Boyd,  30  Minn. 
319,  16  N.  W.  308;  Taylor  v.  Mueller,  30 
Minn.  343,  15  N.  W.  413).  So,  also,  it  is 
held  that  particular  instances  of  a  certain 
practice  in  a  bank  do  not  establish  a  usage 
{Allen  V.  Merchants*  Bank,  22  Wend.  215, 
34  Am.  Dec.  280),  nor  instances  in  one  or 
two  banks  other  than  the  one  concerned  in 
the  alleged  usage  {Cliesapeake  Bank  v. 
Swain,  29  Md.  501).  In  Herring  v.  Skagg, 
73  Ala.  446,  it  was  held  that  a  custom  is 
a  fact,  and  is  as  capable  of  proof  as  any 
other  fact;  that  it  may  be  proved  by  evi- 
dence of  facts  and  instances  in  which  it  has 
been  acted  upon,  but  is  not  proved  by  evi- 
dence that  it  was  acted  upon  in  a  few  par- 
ticular instances  of  dealing,  nor  is  such  evi- 
dence admissible  to  establish  its  existence. 
It  is  apparent,  therefore,  that  a  custom  or 
usage,  to  be  binding,  must  be  so  uniform, 
long  established,  and  generally  acquiesced 
in,  and  so  well  known,  as  to  induce  the 
belief  that  parties  contracted  with  reference 
to  it,  if  nothing  is  stated  to  the  contrary, 
and  that  the  failure  to  conform  to  it  would 
be  an  exception.  Biasell  v.  Ryan,  23  111.  567 ; 
Wilson  V.  Bautnan,  80  111.  493.  A  custom 
must  be  general  and  uniform.  It  must  be 
certain,  reasonable,  and  sufficiently  ancient 
to  afford  the  presumption  that  it  is  gen- 
erally known  (Turner  v.  Dawson,  60  111. 
85),  and  must  not  be  in  opposition  to  any 
principle  of  general  policy,  nor  inconsistent 
with  the  terms  of  the  agreement  between  the 
parties  or  against  the  established  principles 
of  law.  Besides  this,  it  must  be  generally 
known  and  established,  and  so  well  settled 
and  so  uniformly  acted  upon  as  to  raise  a 
fair  presumption  that  it  was  known  to  both 
contracting  parties,  and  that  they  contract- 
ed in  reference  to  it  and  in  conformity  with 
it.  Turner  v.  Datcson,  50  111.  85;  Packard 
V.  Van  Hohoick,  58  111.  79;  Papin  v.  Good- 


rich,  103  111.  86.  If  it  should  appear,  there- 
fore, from  the  evidence,  as  it  does  in  this 
case,  that  the  foregoing  elements  are  not  es- 
tablished, and  only  a  few  isolated  instances 
are  shown  to  prove  a  usage  or  custom,  the 
court,  as  a  matter  of  law,  should  have  held 
that  a  usage  or  custom  was  not  thereby  es- 
tablished. The  evidence  must  clearly  show 
the  rule  as  above  stated,  and  that  a  failure 
to  conform  with  such  custom  would  be  un- 
usual. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  the  court  to  instruct  the 
jury  to  find  for  the  defendant,  which  mo- 
tion was  accompanied  by  an  instruction. 
This  motion  was  renewed  at  the  close  of  all 
the  evidence  in  the  case.  The  legal  ques- 
tion is  therefore  presented  to  this  court 
whether  or  not  there  was,  at  the  dose  of 
plaintiff's  testimony,  evidence  tending  to  es- 
tablish the  material  averment  in  the  declara- 
tion necessary  to  be  proved,  and  also  wheth- 
er or  not.  at  the  close  of  all  the  evidence, 
it  was  sufTicient  upon  which  to  base  a  yerdid 
if  rendered.  The  rule  in  this  regard  is  so 
well  established  that  no  citation  of  author- 
ities is  necessary.  There  was  no  evidence 
tending  to  show  any  general  custom  or  usage 
existing  on  the  appellant  road  and  entered 
into  between  it  and  other  roads,  as  alleged 
in  the  declaration.  It  is  clear  the  evidence 
on  that  question  was  not  sufficient  to  sup- 
port a  verdict,  and  the  motion  offered  at  the 
close  of  plaintiff's  evidence,  and  renewed  at 
the  close  of  all  the  evidence,  and  accompa- 
nied by  an  instruction  to  find  for  the  de- 
fendant, should  have  been  allowed  and  the 
instruction  given. 

Complaint  is  also  made  of  the  first  in- 
struction given  for  appellee,  which  tells  the 
jury  that,  under  certain  contingencies,  **you 
should  find  for  the  plaintiff,  and  fix  his 
damages  at  such  sum  as  you  think  right,  not 


c.  When  a  uniform  custom  to  do  so  is  shown. 

It  has  been  attempted  in  a  few  instances  to 
establish  an  employer's  liability  for  injuries  re- 
sulting from  his  failure  or  refusal  to  give  a 
character  or  clearAnce  card,  on  the  ground  of 
the  existence  of  a  general  custom  or  usage  in 
tliat  regard  which  became  a  part  of  the  con- 
tract of  employment  In  law,  by  Implication, 
without  expression,  out  of  which  arose  the  duty 
on  the  part  of  the  employer,  when  such  contrac- 
tual relations  were  severed,  to  give  a  letter  or 
clearance  card  for  the  purpose  stated.  But 
the  distinction  is  clearly  brought  out  In  Thorn- 
ton V.  SufTulk  Mfg.  Co.  10  Cush.  382,  that  an 
implied  agreement  so  arising  out  of  a  gen- 
eral custom  or  usage  obligates  a  master  to  give 
a  certificate  of  good  character  only  when  the 
conduct  of  the  operative  has  been  such  in  all 
respects  that  it  would  be  true.  In  this  ac- 
tion, which  was,  in  form  on  contract  for  the 
breach  of  an  agreement,  evidence  was  offered 
to  show  a  custom  that,  if  an  employee  faith- 
fully performed  her  d>ities  for  at  least  twelve 
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months,  at  the  expiration  of  that  period,  up- 
on giving  a  fortnight's  notice,  she  would  be 
entitled  to  leave  and  to  receive  from  her  em- 
ployers a  "line"  or  honorable  discharge,  with- 
out whicbf  on  account  of  an  understanding 
among  the  various  Lowell  mills,  she  could  not 
obtain  employment  In  any  of  them.  The  court 
in  sustaining  a  nonsuit,  says :  *The  ground 
relied  on  is  that,  In  consideration  of  services. 
the  employer  engages  that,  if  the  operative  re- 
mains In  the  service  a  certain  time,  he  would 
give  her  honorable  discharge;  or,  in  other 
words,  that  her  service  and  conduct  have  been 
good  and  satisfactory.  Were  such  a  contract 
made  in  express  terms,  intended  to  be  absolute, 
it  seems  to  us  that  it  would  be  bad  in  law,  as 
plainly  contrary  to  good  morals  and  public 
policy.  Such  a  discharge  Is  a  certificate  of  a 
fact;  but  if  the  fact  is  otherwise,  if  the  con- 
duct of  the  operative  has  not  been  satisfactory. 
It  would  be  the  certlflcate  of  a  falsehood,  tend- 
ing to  mislead,  and  not  to  Inform  other  em- 
ployers. .  .  .  If  an  assurance  of  an  employ- 
er,  on  enea^ng  tiP^^V  ^^OOgtCf"""  »' 
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exceeding  the  amount  claimed  in  the  declara- 
tion." No  reference  ia  made  to  the  evidence 
in  the  case.  This  form  of  instruction  is  er- 
roneous, and  has  been  frequently  condemned 
by  this  court.  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Austin,  69  111.  426;  Freeport  v.  Ishcll,  83  111. 
440,  25  Am.  Kep.  407.  In  the  latter  case, 
where  an  instruction  concluded,  "The  jury 
should  give  the  plaintiff  such  damages  as 
they,  under  their  oaths,  can  say  will  be  a 
fair  compensation  for  said  injury,  not  ex- 
ceeding, however,  the  sum  of  $10,000,  the 
amount  claimed  in  the  plaintiff's  declara- 
tion,"— ^this  court  said:  "The  law  required 
the  jury  to  determine  the  liability  of  the  de- 
fendant from  the  evidence,  and  from  that 
alone;  and  an  instruction  which  would  per- 
mit them  to  enter  into  an  open  field  of  in- 
vestigation cannot  be  sustained."  The  in- 
struction was  erroneous  in  not  confining  the 
jury  to  the  evidence  in  considering  their  ver- 
dict. 

The  second  instruction  given  for  appellee 
is  subject  to  the  same  criticism,  and  was 
also  erroneous,  and  should  not  have  been 
given  without  modification.  Errors  are  also 
assigned  as  to  the  other  of  appellee's  instruc- 
tions, but  it  is  not  necessary  in  the  condi- 
tion of  this  record  to  discuss  them. 

It  is  also  assigfned  as  error  by  appellant 
that  the  letter  of  character  or  recommenda- 
tion written  by  officials  of  other  roads  were 
improperly  admitted  in  evidence  against  ap- 
pellant. The  specific  objection  made  by  ap- 
pellant to  this  evidence  was  its  incompe- 
tency unless  appellant  should  be  in  some 
way  connected  with  such  letters;  Chat  it 
should  be  shown  to  have  had  knowledge  and 
approval  of  their  issuance,  and  be  shown  to 
have  been  a  participant  in  a  common  plan 
or  understanding  that  letters  of  such  char- 
acter should  be  given  to  discharged  em- 
ployees of  such  roads,  and  that  such  letters 


be  required  as  a  condition  precedent  to  em- 
ployment. For  no  other  purpose  could  these 
letters  issued  by  officials  of  other  roads  be 
admitted  as  evidence  against  this  particular 
appellant.  If  such  a  common  understanding 
or  conspiracy  as  charged  in  the  declaration 
existed,  and  was  unlawful,  it  was  certainly 
necessary  to  in  some  manner  connect  appel- 
lant with  it.  This  the  appellee  entirely 
failed  to  do,  and  the  letters  should  not  have 
been  permitted  to  go  to  the  jury. 

In  this  case  it  is  not  shown,  or  even  at- 
tempted to  be  shown,  that  appellee,  at  the 
time  of  his  contract  of  employment  with  ap- 
pellant, and  as  an  incident  of  such  employ- 
ment, received  any  assurance  that  he  would, 
at  the  time  of  his  expiration  of  service,  re- 
ceive any  clearance  '»rd  or  letter  of  recom- 
mendation from  the  appellant  railrocui,  A 
rule  in  force  on  appellant's  road,  and  known 
as  "rule  13,"  was  offered  in  evidence,  which 
reads  as  follows:  "If  a  conductor  is  taken 
off  his  run  for  any  cause,  he  shall  be 
granted  a  full  investigation,  hearing,  and 
decision  within  five  days,  at  which  time  he 
shall  have  the  .right  to  have  another  con- 
ductor of  his  own  selection  to  appear  and 
speak  for  him,  and  shall  have  the  right  to 
appeal  from  the  decision  of  a  special  to  the 
general  officers  of  the  road.  If  exonerated, 
he  shall  receive  pay  for  time  lost."  Appel- 
lant contends,  and  properly  so,  that  this 
rule  had  no  application  to  appellee's  case. 
It  was  meant  and  intended  to  apply  to  cases 
in  which  a  conductor,  for  some  violation  or 
infraction  of  appellant's  rules  or  reported 
improper  conduct,  should  be  suspended.  In 
this  case  appellee  had  been  indicted  by  the 
grand  jury  of  Johnson  county  for  an  alleged 
violation  of  the  criminal  law  of  the  state. 
The  only  proper  vindication  was  by  a  nolle 
of  those  indictments,  or  an  acquittal  by  a 
trial  jury.     Such  could  not  reasonably  oc- 


the  time  he  will  give  him  a  certificate  of  good 
character  If  be  should  then  think  blm  enti- 
tled to  it,  could  in  any  respect  be  deemed  a 
contract,  and  not  the  promise  of  an  ordinary 
act  of  courtesy,  It  would  be  no  breach  of  such 
contract  to  aver  and  prove  that  the  servant, 
after  the  termination  of  the  service,  demanded 
such  certificate  and  was  refused  it."  And  fur- 
ther, the  court  stated  that  the  fact  that,  on  ac- 
count of  the  understanding  among  the  various 
Lowell  companies,  the  certificate  of  good  char- 
acter was  of  so  much  more  Importance  than 
elsewhere  made  no  difference  in  the  servant's 
rights. 

Clevkland,  C.  C.  &  St.  L.  R.  Co.  v.  Jenkins 
Is  also  based  upon  the  same  theory  of  an  Im- 
plied contract  arising  out  of  a  general  custom 
or  usage,  and  in  the  lower  court,  70  111.  App. 
415,  where  it  was  successfully  maintained,  the 
court  held  that,  where  a  usage  exists  to  issue, 
nn  discharge,  and  demand  the  presentation  be- 
fore employment,  of  clearance  cards,  that  usage 
becomes  a  part  of  the  contract  of  employment 
by  implication,  out  of  which  arises  the  duty, 
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when  the  contractual  relations  are  severed,  to 
give  a  clearance  card.  This  decision  is  per- 
haps not  inconsistent  with  Thornton  v.  Suf- 
folk Mfg.  Co.  10  Cush.  382,  supra,  if  a  dis- 
tinction is  made  between  a  clearance  card  and 
a  certificate  of  good  character,  as  indicated  In 
Clbvkland,  C.  C.  &  St.  L.  R.  Co.  v.  Jenkins, 
where  It  Is  stated  that  a  clearance  card  is 
simply  a  letter,  be  It  good,  bad,  or  indifferent, 
given  to  an  employee  at  the  time  of  his  dim- 
charge  or  end  of  service,  showing  the  cause 
of  such  discharge  or  voluntary  quittance,  the 
length  of  time  of  service,  his  capacity,  and  such 
other  facts  as  would  give  to  those  concerned 
Information  of  his  former  employment."  Tne 
reversal  In  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Jenkins  of  the  lower-court  decision  seems 
to  have  been  made  on  the  ground  that  the  gen- 
eral custom  of  issuing  clearance  cards  was  not 
sufflctently  established,  and  the  decision  can- 
not, therefore,  be  deemed  antagonistic  to  the 
doctrine  that,  a  general  custom  or  usage  to 
issue  clearance  cards  having  been  o°<^®^ftab^|^ 
llsbed,  employers  must  conform  thereto. 30vlC 
69  ^ 
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CUT  in  live  days,  nor  could  appellant,  by  its 
rule,  fix  any  time.  Its  own  investigation 
would  stand  for  naught.  The  other  provi- 
sions of  the  rule  show  clearly  it  has  no  ap- 
plication to  this  kind  of  a  case.  This  rule 
could  in  no  sense  be  said  to  constitute  any 
part  of  the  contract  of  employment,  as  it 
only  appears  to  have  been  adopted  in  1890, 
and  appellee  had  been  in  the  service  ol  the 
company  some  six  years  or  more  before  that 
time.  There  being  no  other  evidence  tend- 
ing to  show  appellee  was  entitled  to  a  clear- 
ance card  as  part  of  his  contract  of  employ- 
ment, his  action  could  not  be  maintained  on 
that  groimd. 

Another  rule  said  to  have  been  in  exist- 
ence on  appellant's  road  is  averred  in  the 
declaration.  No  such  rule  appears  in  the 
record,  however.  A  rule  numbered  11  (pre- 
sumably this  rule)  was  offered  to  be  intro- 
duced by  plaintiff  below  in  rebuttal,  not  for 
the  purpose  of  showing  the  effect  of  the 
rule,  but  to  contradict  the  statements  of 
two  witnesses  of  defendant  who  had  been 
asked  whether  or  not  such  a  rule  was  in  ex- 
istence. From  the  record  it  would  appear 
that  the  rule,   if  in   force,  applied  to  en- 


gineers and  brakemen,  but  not  to  conduct- 
ors; and  the  court  on  this  ground,  or  for 
the  reason  that  the  contradiction  would  be 
as  to  immaterial  matter,  refused  to  admit 
it.  No  cross  errors  are  assigned  by  appellee 
upon  the  action  of  the  court  in  so  doing,  but 
an  examination  of  the  record  indicates  the 
trial  court  committed  no  error  in  that  re- 
spect. Had  such  a  rule  applicable  to  con- 
ductors, providing  for  the  issuing  of  clear- 
ance cards,  as  alleged  in  the  declaration, 
been  offered  and  established  as  a  part  of 
plaintiff's  case,  a  different  question  might 
have  been  presented  for  the  consideration  of 
this  court.  In  the  condition  of  this  record, 
however,  where  no  usage  or  custom  was 
shown  to  exist  under  which  appellee  could 
recover,  and  no  provision  incident  to  his  con- 
tract of  employment  imposing  upon  appel- 
lant the  duty  to  issue  a  clearance  card  or 
certificate,  his  action  must  fail. 

For  the  errors  herein  indicated,  the  judg- 
ment of  tlie  Appellate  Court  for  the  Fourth 
District  and  the  judgment  of  the  Circuit 
Court  of  Waha^h  County  are  reversed,  and 
the  cause  remanded. 


Hebner  v.  Great  Northern  R.  Co.  78  Minn. 
289,  80  N.  W.  1128,  was  an  action  of  libel 
brought  by  a  discbarged  employee  against  a 
railway  company  on  account  of  its  manner  of 
complying  with  his  request  for  a  "clearance 
card,"  which  the  court  says,  *Mt  was  also  the 
cuRtom  of  the  company  to  issue,  on  the  re- 
quest of  any  person  who  had  left  its  employ," 
etc.  In  regard  to  the  nature  of  a  clearance 
card,  the  court  also  says  that  "the  real  pur- 
pose of  the  service  card  is  to  assist  men  to  ob- 
tain employment  when  going  from  one  com- 
pany to  another,  although  such  a  card  might 
prove  a  very  serious  obstacle  to  securing  a  new 
position  when  presented  by  a  man  discharged 
for  cause,  or  supposed  cause,  because  the  rea- 
son for  such  discharge  would  be  stated.  It  is 
also  beyond  question  that  such  a  card  may  or 
may  not  be  shown  by  one  seeking  employment, 
for  this  is  a  matter  optional  with  the  holder." 

It  is  said,  obiter,  in  Hundley  v.  Louisville 
&  N.  R.  Co.  105  Ky.  102,  48  S.  W.  429  :  "Sup- 
pose it  was  the  custom  of  the  railroads,  when 
an  employee  was  discharged  without  cause,  to 
give  him  a  card  or  statement  to  that  effect, 
and,  if  he  did  not  have  such  a  card  or  state- 
ment, he  could  not  get  employment  with  other 
railroad  companies,  then  that  custom  would  en- 
ter into  every  contract  of  employment;  and,  if 
a  company  wrongfully  refused  to  give  it  to  the 
discharged  employee,  and  in  consequence  of 
which  refusal  be  was  injured,  a  cause  of  ac- 
tion would  He  for  the  damages  sustained.  For 
such  breach  of  duty  the  employee  could  main- 
tain an  action  ew  contractu  or  ew  delicto  at  his 
option." 

III.  Lcgialation. 

Legislation  to  compel  a  corporation  to  give  to 
discharged  employees  the  reasons  of  their  dis- 
charge was  held  unconstitutional  in  Wallace  v. 
Georgia,  C.  &  N.  R.  Co.  94  Ga.  732,  22  S.  B. 
579,  and  an  action  founded  thereon  by  a  dis- 
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charged  employee,  for  the  recovery  of  $5,000 
as  penalty  fixed  by  the  statute  for  noncompli- 
ance with  its  requirement,  it  was  held,  could 
not  12  supported.  The  court  remarks:  "A 
statute  which  undertakes  to  make  it  the  doty 
of  incorporated  railroad,  express,  and  tele- 
graph companies  to  engage  in  correspondence 
of  this  sort  with  their  discharged  agents  and 
employees,  and  which  subjects  them  in  each 
case  to  a  heavy  forfeiture,  under  the  name  of 
damages,  for  failing  or  refusing  to  do  so,  is 
violative  of  the  general  private  right  of  si- 
lence enjoyed  In  this  state  by  ail  persons,  nat- 
ural or  artificial,  from  time  immemorial,  and  is 
utterly  void  and  of  no  effect.  Liberty  of  speech 
and  of  writing  is  secjired  by  the  Consilta- 
tion,  and  incident  thereto  is  the  correlative 
liberty  of  silence,  not  less  Important  nor  leas 
sacred.  Statements,  or  communications,  oral  or 
written,  wanted  for  private  Information,  cannot 
be  coerced  by  mere  legislative  mandate  at  the 
will  of  one  of  the  parties  and  against  the  will 
of  the  other." 

In  Indiana,  Kansas,  and  Montana,  however, 
similar  legislation  exists,  without,  so  far  as 
appears,  having  been  criticized  by  the  courtt 
of  those  states. 

In  Crall  v.  Toledo  &  O.  C.  R.  Co.  7  Ohio  C. 
C.  132,  a  discharged  railroad  employee  at- 
tempted to  recover  in  a  civil  action  against 
the  company  for  a  refusal,  upon  demand,  i« 
give  a  reason  in  writing  for  the  discharge,  un- 
der an  act  providing,  among  other  things :  "And 
if  any  employee  Is  discharged  he  may,  at  any 
time  within  ten  days  after  receiving  a  notice 
of  his  discharge,  demand  the  reason  of  said 
discharge,  and  said  railway  or  railroad  com- 
pany thereupon  shall  furnish  said  reason  to 
said  discharged  employee  in  writing."  But,  it 
appearing  that  certain  other  acts  were,  in  the 
same  law,  expressly  specified  as  unlawful,  and 
a  penalty  inflicted  therefor  to  be  recovered  in 
a  civil  action,  and  that  the  act  nowhere  de- 
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NEW  YORK,  CHICAGO,  &  ST.  LOUIS 
RAILROAD  COMPANY,  Plff.  in  Err., 

V, 

Frank  SCHAFFER. 
(65  Ohio  St  414.) 

•1.  A  master  U  under  no  leffal  obllffa- 
tfon  to  siTe  to  his  dlscliarved  serv- 
ant  a  statement  of  bis  serr'ice,     and 

whether  or  not  it  was  satisfactory ;  and  a 
discharged  railroad  employee  cannot  main- 
tain an  action  for  damages  against  the  com- 
pany which  discharged  him,  for  refusal  to 
furnish  him  with  a  clearance  or  statement 
of  the  record  of  his  service,  although  he  may 
have  been  unable  to  obtain  other  employment 
In  consequence  of  such  refusal  by  the  com- 
pany. 
2.  It  Is  the  rlffbt  of  every  person,  nat- 
ural or  artlflclal,  to  employ  or  refuse 
to  employ  in  his  business  whomsoever  he 
may  wish  ;  and  he  cannot  be  called  upon  to 
answer  for  his  judgment  in  that  regard  by  the 
public  or  bidivlduals,  nor  can  the  motives 
which  prompt  his  action  be  considered.     A 

^Headnotes  by  the  Coubt. 


railroad  company  may  lawfully  refuse  to 
continue  in  its  employ  a  person  who  has  en- 
gaged  in  a  strike  affecting  Itf  interests,  or 
who  has  shown  himself  to  be  negligent,  in- 
competent, inefficient,  or  dishonest 

(January   21,   1902.) 

ERROR  to  the  Circuit  Court  for  Huron 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  refusal  to  give  him  a 
clearance.    Reversed, 

Statement  by  Davis,  J. : 

In  the  second  cause  of  action  the  plaintiff, 
in  substance,  alleges  that  prior  to  the  Ist 
day  of  January,  1895,  he  was  in  the  employ 
of  the  defendant  company,  performing  the 
work  of  a  brakeman,  at  the  rate  of  $60  per 
month,  and  that  on  or  about  the  latter  part 
of  December,  1894,  while  in  the  employ  of 
the  defendant  company,  he  applied  for  and 
was  granted  a  leave  of  absence  for  about 
thirty  days,  and  that  when  he  reported  for 


elared  that  the  failure  of  the  railway  company 
to  furnish  the  reason  of  the  discbarge  should 
be  unlawful,  the  court  held  that  such  failure 
was  not  an  offense,  in  the  light  and  sense  of 
the  act,  which  would  constitute  a  cause  of 
action. 

By  the  merchant  shipping  act  of  1804  (57 
and  58  Vict.)  chap.  60,  |i  128,  129,  a  ship  mas- 
ter is  required,  under  penalty,  to  give  a  dis- 
charged seaman  a  certificate  of  discharge  spec- 
ifying the  period  of  service  and  time  and  place 
of  discharge;  and  in  some  instances  he  is  re- 
quired to  give  a  report  of  the  conduct,  char- 
acter, and  qcallfication  of  the  discharged  sea- 
man, or  expressly  state  in  a  prescribed  form 
that  he  declines  to  do  so. 

Vallance  v.  Falle  (1884)  L.  R.  13  Q.  B.  Div. 
109.  53  L.  J.  Q.  B.  N.  S.  459,  51  L.  T.  N.  S. 
158.  32  Week.  Rep.  769,  5  Asp.  Mar.  L.  Cas. 
280,  48  J.  1*.  519,  was  an  attempt  to  recover 
damages  for  the  withholding  of  the  certificate 
of  discharge  under  the  above  statute;  but  it 
was  held  that,  upon  the  true  construction  of 
the  act.  It  could  never  have  been  intended  that 
withholding  the  certificate  would  furnish  the 
ground  for  an  action ;  that  the  only  remedy 
was  by  proceeding  for  the  penalty  specified. 

IV.  Summary, 

Notwithstanding  the  few  decisions  on  tne 
question,  there  is  no  doubt  that,  at  common 
law,  a  master  is  under  no  legal  obligation  to 
give  a  character  to  his  servant.  This  rule 
stands  unquestioned  by  text  writers  and  deci- 
sions. The  duty  must  arise,  therefore,  as  the 
court  observes  in  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Jenkins,  by  statute  or  express  agree- 
ment, or  by  an  implied  agreement,  such  as 
one  arlsiug  out  of  a  general  custom  or 
usage.  But  even  though  there  exists  a  uni- 
form custom  to  give  an  honorable  discharge 
to  an  employee  who  has  faithfully  per- 
formed his  duties,  this  will  not  obligate  the 
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master  to  do  so  in  cases  where  it  is,  in  his 
opinion,  undeserved.  A  distinction  should  here 
be  made  between  a  "character"  or  "recommend" 
and  a  "clearance  card."  The  former,  according 
to  the  generally  accepted  meaning  of  the  term, 
is  a  document  containing  words  of  approval  of 
and  satisfaction  with  the  employee's  ability, 
conduct,  or  character,  while  a  clearance  card, 
to  refer  again  to  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Jenkins,  'is  simply  a  letter,  be  it  good, 
bad,  or  Indifferent,  given  to  an  employee  at 
the  time  of  his  discharge  or  end  of  service, 
showing  the  cause  of  such  discharge  or  vol- 
untary quittance,  the  length  of  time  of  service, 
his  capacity,  and  such  other  facts  as  would 
give  to  those  concerned  information  of  his 
former  employment."  Thus,  it  must  be  admitted 
that  there  is  good  reason  for  the  doctrine, 
which,  however,  has  not  been  much  more  than 
impliedly  advocated,  that,  a  uniform  custom  to 
issue  clearance  cards  once  being  established, 
the  master  must  issue  them  to  employees  who 
quit  or  are  discharged,  since  out  of  the  uniform 
custom  arises  the  implied  agreement  to  do  so, 
which,  'Without  expression,  becomes  a  part  of 
the  contract  of  service. 

The  doctrine  that  railroad  or  other  corpora- 
tions of  that  nature  may,  in  the  absence  of  ex- 
press or  such  an  implied  agreement  as  is  above 
referred  to,  combine  together  to  refuse,  in 
their  discretion,  or  In  certain  agreed  Instances, 
to  Issue  clearance  cards  to  their  employees,  and 
then  to  refuse  to  employ  men  who  cannot  show 
a  clearance  card,  presents  a  harsh  situation  to 
the  employee ;  but  it  has  been  evohred  from  the 
common-law  rule  that  the  master  is  under  no 
legal  obligation  to  give  his  servant  a  charac- 
ter, and  that  what  is  lawful  for  one  person  to 
do.  It  is  not  unlawful  for  several  to  agree 
together  to  do,  and  from  the  further  undoubted 
right  of  an  employer  to  employ,  or  refuse  to 
employ,  whomsoever  he  may  desire.  However, 
a  great  combination  of    railroad    corporation^  [g 
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work  again,  on  or  about  the  Ist  day  of  Feb- 
ruary, 1895,  he  was  informed  by  the  defend- 
ant company  that  he  had  been  discharged; 
and  he  avers  that  he  was  discharged  from 
.the  service  of  the  defendant  without  any  just 
cause  whatever.  He  s^ys  that  during  the 
year  1894  there  was  on  many  of  the  rail- 
roads in  the  United  States  a  strike,  which 
is  commonly  known  as  the  "A.  R.  U.  strike," 
and  that  at  the  time  of  this  strike  (that  is, 
in  the  summer  of  1894)  this  plaintiff  was 
working  for  the  defendant  company  as  a 
brakeman  in  the  yards  at  Bellevue,  and  took 
no  part  in  the  strike;  that  he  continued  to 
work  for  the  defendant  up  to  the  latter  part 
of  December,  1894,  when  he  was  granted  a 
leave  of  absence  by  the  defendant.  He  says 
that  prior  to  the  6th  of  August,  1894,  the 
defendant  entered  into  a  conspiracy,  agree- 
ment, and  understanding  with  certain  other 
railroad  companies  having  lines  of  road  run- 
ring  into  the  city  of  Chicago,  and  also  other 
railroad  companies,  the  names  of  which  are 
unknown  to  this  plaintiff,  that  they  would 
furnish  to  each  other  information  as  to  all 
the  employees  who  had  committed  offenses, 
or  were  charged  with  having  committed  of- 
fenses, or  who  had  quit  work  during  the  eaid 
strike,  and  also  as  to  all  their  employees 
who  were  members  of  the  American  Railwsy 
Union,  and  that  said  companies  entered  into 
the  further  conspiracy,  agreement,  and  iir- 
derstflnding  that  such  employees  of  any  and 
all  of  said  companies  would  not  be  employed 
by  any  of  the  said  companies  without  the 
release  and  consent  from  the  railroad  com- 
pany by  which  the  employee  was  last  em- 
ployed, commonly  called  by  railroad  men  a 
'^clearance."  He  avers  that  the  object  and 
purpose  of  such  alleged  conspiracy  and 
agreement  was  to  maliciously  and  wilfully 
interfere  with  such  employees  who  had  pre- 
viously terminated  their  employment  with, 
or  been  discharged  from  the  employment  of, 


either  of  said  companies.  Plaintiff  further 
says  that  he  had*  worked  for  the  defendant 
company  prior  to  the  time  of  his  last  em- 
ployment as  above  stated,  and  that  when  tie 
left  that  employment  he  was  given  a  cer- 
tificate or  a  statement  of  his  service  for  the 
company.  There  are  other  allegations  in 
the  petition  with  regard  to  a  custom  of  the 
defendant  to  grant  such  letters,  but  these 
are  omitted  for  the  reason  that  they  are  not 
material  in  the  present  contention.  Plaintiff 
says  that  since  the  conspiracy  aforesaid  it  ia 
impossible  for  anyone  to  secure  employment 
unless  he  first  presents  the  consent  of  the 
company  for  whom  he  last  worked,  or  a 
clearance  card  showing  that  the  applicant 
was  in  no  way  connected  with  the  said 
strike;  that  he  has  repeatedly  asked  the  of- 
ficers of  said  company  for  such  letters  or 
clearance  or  consent,  and  that  the  company 
has  failed  and  refused  to  furnish  him  there- 
with, and  that,  at  the  time  he  so  requested 
the  defendant,  the  defendant  promised  and 
agreed  to  send  his  record  to  anyone  employ- 
ing or  desiring  to  employ  the  defendant,  but 
the  plaintiff  says  that  the  defendant  has 
failed  and  refused  to  furnish  the  record; 
that  since  his  discharge  he  has  made  appli- 
cation for  emplojTnent  to  various  railroad 
companies,  which  have  refused  to  consider 
his  application  unless  he  would  first  bring 
the  consent  of  the  defendant,  or  a  clearanoo, 
as  above  mentioned..  He  further  says  that 
the  defendant  wilfully  and  maliciously,  and 
in  pursuance  of  said  conspiracy,  agreement, 
and  understanding,  and  wuth  intent  wilfully 
and  maliciously  to  prevent  the  plaintiff 
from  securing  employment,  refused  to  give 
the  plaintiff  the  said  letters,  consent^  or 
clearance  that  would  enable  him  to  secure 
employment  in  the  railroad  business,  and 
because  thereof,  and  for  no  other  cause,  he 
has  been  denied  the  right  to  contract  for  or 
take  employment  of  any  of  the  companies 


for  Instance,  is  thus  furnished  with  such  over- 
whelming power  against  its  employees  that  It 
is  not  Improbable  that  it  will  be  deemed  advis- 
able to  curb  the  extent  thereof  somewhat  by 
the  doctrine  advanced  in  the  charge  *  to  the 
Jury  in  Mattison  v.  Lake  Shore  &  M.  S.  R.  Co. 
3  Ohio  N.  P.  190  {supra,  II.  b),  that  if  the 
combination  is  entered  into,  not  only  for  the 
pbrpose  of  enabling  the  different  corporations 
to  conduct  their  business,  but  to  punish  and 
prevent  discharged  employees  from  obtaining 
other  employment,  then  the  motive  's  malicious 
and  unjustifiable  in  law. 

legislation  to  require  a  corporation  to  give, 
upon  demand,  its  reasons  for  discharging  em- 
ployees, has  been  declared  unconstitutional  in 
Georgia  (supra.  III.)  on  the  ground  that  it  Is 
violative  of  the  general  private  right  of  si- 
lence, which,  as  a  correlative  of  liberty  of 
speech  and  writing,  is  secured  by  the  Consti- 
tution ;  but  in  at  least  Indiana,  Kansas,  and 
Montana  similar  legislation  stands  uncrlticized 
by  the  courts  of  those  states.  In  Ohio,  howev- 
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er,   a  similar  statute  was  rendered   ineffective 
by  the  construction  put  upon  it  by  the   eoart. 

The  Georgia  decision  and  reasons  upon 
which  it  Is  based  cannot  be  lightly  passed  over. 
for  it  seems  to  be  the  one  element  needed  to 
round  out  and  make  all  sides,  of  this  question 
symmetrical  and  consistent,  and  bring  Into 
stronger  relief  the  fact  that  it  is  purely,  from 
the  legal  standpoint,  a  matter  of  contract,  ex- 
press or  Implied,  and  not  the  subject  of  legis- 
lative interference,  or  even  a  matter  in  whicli 
courts  can  grant  relief,  unless,  perhaps,  in  tbose 
cases  where  the  element  of  malice  appears :  and 
as  to  this  question,  whether  malice  can  render 
unlawful  that  which  is  otherwise  lawful,  see 
note.  Effect  of  had  motive  to  make  actionaht€ 
what  would  otherwise  not  be,  to  Passaic  Print 
Works  V.  Ely  &  W.  Dry-Goods  Co.  ante,  673. 

In  its  more  complex  forms,  this  whole  qoe«- 
tion  is  also  more  or  less  closely  connected  with 
that  of  blacklisting  employees,  the  decisions  ia 
regard  to  which  are  collected  ^oder  a  separate 
note.  Digitized  by  VjOCm.  M.  M. 
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of  the  United  States,  and  been  prevented 
from  obtaining  employment  and  supporting 
himself  by  his  trade  or  occupation.  For  all 
of  '\\'hich  he  claims  to  have  been  damaged  in 
the  sum  of  $5,000,  and  asks  judgment  there- 
for. The  first  cause  of  action  stated  in  the 
plaintiff's  second  amended  petition  was  de- 
murred to  for  the  reason  that  the  same  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  plaintiff, 
which  demurrer  was  overruled.  The  defend- 
ant answered,  specially  denying  the  material 
allegations  of  the  petition,  except  that  dur- 
ing the  summer  of  1894  there  was  a  strike 
on  certain  railroad  lines,  and  that  the  plain- 
tiff was  not  engaged  in  the  strike,  and  aver- 
ring that  the  plaintiff  was  dismissed  from 
the  defendant's  service  for  a  just  cause  and 
after  proper  investigation.  Plaintiff  replied, 
denying  that  he  was  discharged  for  just 
cause  and  after  investigation.  On  the  trial 
the  issues  thus  made  up  by  the  pleadings 
were  modified  by  the  court  when  the  case 
was  submitted  to  the  jury,  in  this:  First, 
that  the  first  cause  of  action  was  withdrawn 
from  the  jury  with  the  consent  of  the  plain- 
tiff's counsel;  second,  averments  contained 
in  the  second  amended  petition,  to  the  effect 
that  it  was  customary  for  the  defendant  to 
grant  letters  giving  a  statement  of  services 
rendered,  were  taken  from  the  consideration 
of  the  jury  by  the  charge  of  the  court,  be- 
cause there  was  not  evidence  to  establish 
any  such  custom.  It  appears  in  the  testi- 
mony that  the  plaintiff  had  been  twice  sus- 
pended while  in  the  service  of  the  defendant 
company,  namely,  in  March  and  in  May, 
1894,  for  breach  of  duty  as  an  employee, 
and  that  on  the  26th  day  of  December,  1894, 
and  just  prior  to  the  time  that  the  leave  of 
absence  was  granted  to  the  plaintiff,  there 
had  been  a  collision  of  the  train  on  which 
the  plaintiff  was  a  brakeman  in  the  switch- 
ing yards  at  Bellevue,  and  which  it  was 
claimed  was  occasioned  by  the  negligence  of 
the  plaintiff,  Schaffer,  and  that  on  the  fo'- 
lowing  day  (the  27th  day  of  December)  a 
passenger  train  ran  through  a  misplaced 
switch  in  the  Bellevue  yards,  for  the  condi- 
tion of  which  the  plaintiff  was  claimed  to 
be  responsible.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  in  the  sum  of 
$5,000,  on  which  judgment  was  entered  by 
the  trial  court.  The  circuit  court  affirmed 
the  judgment  of  the  common  pleas  court, 
and  this  proceeding  is  prosecuted  to  reverse 
the  judgments  of  the  two  lower  courts. 

Messrs.  Joltn  H.  Clarke  and  C.  P.  ft  L. 
l^iekham,  for  plaintiff  in  error: 

The  law  of  master  and  servant  must  be 
changed  to  the  point  of  revolution  before 
courts  will  enter  upon  an  inquiry  in  case  of 
the  discharge  of  a  servant  to  determine 
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whether  it  was  just  or  not;  assuredly  this  is 
true  where  there  is  no  claim  of  fraudulent 
conduct  in  the  discharge,  and  where  the 
claim  for  damages  springs  from  silence,  not 
from  such  misrepresentation  as  amounts  to 
slander  or  libel. 

Busby  v.  P.  C.  d  St,  L.  R,  Co,  41  Ohio  L. 
J.  119;  Wallace  v.  Georgia,  C.  d  N.  R.  Co. 
94  Ga.  732,  22  S.  E.  579;  Cleveland,  C.  C.  d 
St.  L,  R.  Co,  V.  Jenkins,  174  111.  398,  ante, 
922,61  N.  E.  811. 

There  was  clearly  no  obligation  upon  the 
defendant,  independent  of  the  agreement,  or 
conspiracy  complained  of,  to  give  to  the 
plaintiff  a  letter  or  clearance  when  he  was 
discharged. 

Cleveland,  C.  C,  d  St,  L.  R,  Co.  v.  Jen- 
kins, 174  111.  398,  ante  922,  61  N.  E.  811. 

If  the  plaintiff  had  no  legal  claim  to  be 
employed  by  any  of  the  railroad  companies 
uniting  in  the  agreement  complained  of, 
what  legal  right  of  his  was  invaded  by  the 
making  of  the  agreement  complained  of? 
And  if  no  legal  right  of  his  is  invaded  he 
cannot  be  entitled  to  damages. 

Letts  V.  Kessler,  54  Ohio  St.  73,  40  L.  R. 
A.  177,  42  N.  E.  765;  Pittsburgh,  Ft.  W.  d 
C.  R.  Co.  V.  Bingham,  29  Ohio  St.  369,  23 
Am.  Rep.  761;  Cooley,  Torts,  2d  ed.  p.  332; 
Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287;  Delz  v.  Winfree,  80  Tex.  400,  16 
S.  W.  Ill;  Bohn  Mfg.  Co,  v.  Hollis,  54 
Minn.  223,  suJ)  nom.  Bohn  Mfg,  Co,  v. 
yorthicestem  Lumbermen's  Asso.  21  L.  R. 
A.  337,  55  N.  W.  1119;  Vegelahn  v.  Gun- 
ther,  167  Mass.  92,  35  L.  R.  A.  722,  44  N.  E. 
1077;  Macauley  Bros.  v.  Tiemey,  19  R.  I. 
255,  37  L.  R.  A.  455,  33  Atl.  1 ;  Clemmitt  v. 
Watson,  14  Ind.  App.  38,  42  N.  E.  367; 
Allen  v.  Flood  [1898]  A.  C.  1;  Wallace  v. 
Georgia,  C.  d  N.  R.  Co.  94  Ga.  732,  22  S.  E. 
579. 

Messrs.  Jesse  Viokery  and  \Xrillls 
Viokery,  for  defendant  in  error: 

The  right  to  labor  for  the  purpose  of 
earning  the  necessaries  of  life  ought  to  be 
vouchsafed  to  every  man,  and  anything  that 
interferes  with  that  right  ought  not  to  be 
tolerated  in  a  court  of  justice. 

A  black-list  is  part  of  the  paraphernalia 
of  a  strike.  It  may  be  said  to  represent  the 
malignant  hate  and  revenge  of  the  parties 
resorting  to  it.  In  its  purposes  and  effects 
it  is  closely  allied  to  a  boycott.  In  fact  it 
is  sometimes  resorted  to  in  aid  of  a  boy- 
cott. A  "black-list"  is  defined  to  be  "a  list 
of  persons  marked  out  for  special  avoidance, 
antagonism,  or  enmity  on  the  part  of  those 
who  prepare  the  list,  or  those  among  whom 
it  is  intended  to  circulate. 

Cogley,  Strikes  &  Lockouts,  pp.  293,  294. 

When  an  employee  voluntarily  quits  the 
service    of    his    employer,    or    is    dismissed-^T^ 
therefrom,  it  is  a  criminal  conspiracy  fo^*^^ 
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his  former  coemployees,  or  the  employees 
of  some  other  employer,  to  combine  to  pre- 
vent, or  attempt  to  prevent,  him  from  ob- 
taining employment  elsewhere. 

Id.  p.  295. 

Employers  have  no  right  to  combine  to  in- 
fringe any  of  the  legal  rights  of  the  em- 
ployees, or  to  oppress  them. 

Id.  p.  301,  §  18;  Mattison  v.  Lake  Shore 
d  M.  8.  R,  Co,  2  Ohio  N.  P.  276;  Doremus  v, 
Hennessy,  176  111.  608,  43  L.  R.  A.  797,  52 
N.  E.  924,  64  N.  E.  524;  Lucke  v.  Clothing 
Cutters*  d  T,  Assembly,  No.  7507,  K.  of  L. 
77  Md.  396,  19  L.  R.  A.  408,  26  Atl.  505; 
Hundley  v.  Louisville  d  N.  R,  Co.  105  Ky. 
162,  48  S.  W.  429;  State  v.  Glidden,  55 
Conn.  46,  8  Atl.  890. 

An  act  lawful  in  an  individual  can  be 
the  subject  of  civil  conspiracy  when  done  in 
concert,  when  there  is  direct  intention  that 
injury  shall  result  from  it,  or  when  the  ob- 
ject 18  to  benefit  the  conspirators  to  the 
prejudice  of  the  public  or  to  the  oppression 
of  individuals,  and  when  such  prejudice 
and  oppression  are  the  natural  and  nece6- 
sary  consequence. 

Cote  V.  Murphy,  159  Pa.  420,  23  L.  R.  A. 
135,  28  Atl.  190. 

If  the  plaintiff  engaged  in  a  lawful  busi- 
ness in  earning  his  livelihood  by  the  patron- 
age of  others,  it  is  unlawful  for  a  railroad 
corporation  to  so  use  its  power  of  employing 
and  discharging  persons  seeking  employment 
from  it  as  to  cause  those  who  are  dealing 
with  the  plaintiff  to  desist  from  doing  so, 
or  to  prevent  those  who  are  inclined  to  deal 
with  the  plaintiff  from  doing  so. 

Graham  v.  St.  Charles  Street  R.  Co.  47 
La.  Ann.  214,  27  L.  R.  A.  416,  16  So.  806. 

The  absolute  right  of  a  person  to  refuse 
to  have  business  relations  with  any  person 
whomsoever,'  whetiier  the  refusal  is  based 
upon  reason  or  is  the  result  of  whim,  ca- 
price, prejudice,  or  malice,  must  be  limited 
to  the  individual  action  of  the  party  who 
asserts  the  right. 

Delz  V.  Winfree,  80  Tex.  400,  16  S.  W. 
Ill;  Carew  v.  Rutherford,  106  Mass.  1,  8 
Am.  Rep.  287;  Van  Horn  v.  Van  Horn,  52 
N.  J.  L.  284,  10  L.  R.  A.  184,  20  Atl.  485; 
Casey  v.  Cincinnati  Typographical  Union, 
12  L.  R.  A.  193,  45  Fed.  135;  Chipley  v.  At- 
kinson, 23  Fla.  206,  1  So.  934. 

Although  a  conspiracy  may  not  be  in- 
dictable under  the  statute,  a  combination  to 
injure  the  public  or  individuals  is  per  se 
wrongful,  and  the  fact  that  it  is  not  made  a 
statutory  offense  does  not  change  the  civil 
consequences. 

Longshore  Printing  Co.  v.  Howell,  26  Or. 
627,  28  L.  R.  A.  464,  38  Pac.  547;  Green- 
hood,  Pub.  Pol.  651. 

The  right  to  labor  is  a  property  right. 

Frorcr  v.  People,  141  111.  171,  16  L.  R.  A. 
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492,  31  N.  E.  395;  Ritchie  v.  People,  155 
111.  104,  29  L.  R.  A.  79,  40  N.  E.  434;  AH- 
geyer  v.  Louisiana,  165  U.  S.  685-589,  41  L. 
ed.  834-836,  17  Sup.  Ct.  Rep.  427. 

There  was  sufficient  evidence  to  show  that 
a  conspiracy  had  been  formed  substantially 
as  alleged  in  the  petition.  Any  act  or  dec- 
laration made  by  any  of  the  conspirators  in 
the  furtherance  of  that  conspiracy  was  com- 
petent to  be  introduced  in  evidence. 

Spies  V.  People,  122  III.  1,  12  N.  E.  8C5, 
17  N.  E.  898;  State  v.  Winner,  17  Kan.  298; 
Nudd  V.  Burrows,  91  U.  S.  426,  23  L.  ed. 
286;  3  Greul.  Ev.  §  93;  Hague  v.  McClin- 
tock,  76  Ind.  205;  Smith  v.  Freeman,  71 
Ind.  85;  Smith  v.  People,  25  111.  21,. 76  Am. 
Dec.  780;  Buffalo  Lubricating  Oil  Co.  v. 
Standard  Oil  Co.  106  N.  Y.  669,  12  N.  E. 
825;  American  Fur  Co.  v.  United  States,  2 
Pet.  365,  7  L.  ed.  453;  1  Taylor,  Ev.  486. 

Davis,  J.,  delivered  the  opinion  of  the 
court : 

It  is  important  to  note  in  this  case,  as 
was  stated  by  the  trial  judge  in  his  charge 
to  the  jury,  that  there  was  no  obligation,-  by 
custom  or  express  agreement,  to  give  to  the 
plaintiff  a  clearance.  If,  therefore,  an  ob- 
ligation to  furnish  a  clearance  existed  at  all, 
it  must  have  arisen  by  implication  of  law; 
and  the  whole  contention  is  whether  the  law 
imposed  such  an  obligation  upon  the  defend- 
ant, under  the  facts  disclosed  in  this  record. 
The  plaintiff  alleges  that  he  was  unable  to 
obtain  employment  after  his  discharge  by 
the  defendant,  by  reason  of  the  failure  and 
refusal  of  the  defendant  to  furnish,  on  re- 
quest, the  plaintiff's  record  of  service,  or  a 
consent  and  clearance.  As  there  is  no  testi- 
mony in  regard  to  "consent,"  that  expression 
of  the  pleader  may  be  disregarded.  The  term 
"clearance"  is  mentioned  in  the  amended 
petition  as  a  "card  showing  that  the  appli- 
cant was  in  no  way  connected  with  said 
strike;"  that  is,  with  the  railroad  strike  in 
1894,  known  as  the  "A.  R.  U.  strike."  The 
plaintiff,  when  on  the  witness  stand,  stated 
that  "a  clearance  is  a  paper  showing  the 
place  of  employment,  kind  of  employment, 
the  time,  and  whether  the  service  was  satis- 
factory or  not.  .  .  .  If  it  was  satisfac- 
tory, it  would  be  a  clearance;  it  would  en- 
able a  man  to  go  and  show  to  a  railroad 
company  that  it  was  all  right;  and,  if  his 
work  was  unsatisfactory,  it  would  be  other- 
wise,— he  had  best  not  show  it."  The  trial 
judge  charging  the  jury,  said:  "A  state- 
ment of  his  record  with  his  last  employer, 
as  the  plaintiff  claims,  in  brief,  was  a  paper 
or  clearance  that  it  was  agreed  should  be  re- 
quired. It  is  claimed  that  this  was  required 
so  that  a  railroad  company  might  know 
whether  or  not  he  was  engaged  in  the  A.  R. 
U.  strike."     SoEj^ftledtbfsl^Q  the  com- 
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plaint  is  that  the  plaintiff  was  prevented 
from  obtaining  employment  by  the  malicious 
refusal  ol  the  defendant  to  furnish  the 
plaintiff  with  "a  statement  of  his  record 
with  his  last  employer."  Upon  the  first  of- 
fer of  testimony  by  the  plaintiff,  the  defend- 
a,nt  objected  to  the  introduction  of  any  tes- 
timony in  the  case,  on  the  ground  ihat  there* 
was  no  case  made  in  the  pleadings  such  as 
would  authorize  any  recovery.  The  court 
overruled  the  objection,  reserving  the  deci- 
sion of  the  question  whether  the  plaintiff 
had  pleaded  a  good  cause  of  action  imtil  ihe 
testimony  was  all  in.  In  submitting  the 
case  to  the  jury,  the  court  charged,  in  sub- 
stance,  that,  if  the  defendant  agreed,  com- 
bined, or  conspired  with  other  railroad  com- 
panies, that  neither  they  nor  any  of  them 
would  employ  any  man  who  did  not  furnish 
a  clearance  (that  is,  a  statement  of  tils  rec- 
ord from  his  former  employer),  and  if  the 
defendant,  in  accordance  with  such  agree- 
ment, combination,  or  conspiracy,  refused  to 
furnish  such  statement  of  his  record,  v/iih 
intent  to  prevent  the  plaintiff  from  obtain- 
ing employment  from  any  or  all  of  said  rail- 
road companies,  then  the  plaintiff  may  re- 
<»over.  This  instruction  to  the  jury  em- 
bodies the  plaintiff's  theory  of  his  caao 
and,  if  it  is  not  sound  Ifiw,  the  plaintiff  waa 
not  entitled  to  a  judgment,  whatever  may 
liave  been  the  findings  of  the  jury  upon  the 
issues  of  fact  which  were  submitted  to  them. 
Recurring  to  the  second  amended  petition, 
upon  which  the  case  was  tried,  it  appears 
that  it  is  not  alleged  that  the  defendant 
agreed  or  conspired  with  other  railroad  com- 
panies to  refuse  to  give  to  the  plaintiff  or 
to  any  other  discharged  employee  a  state- 
ment of  his  record,  nor  is  there  a  scintilla 
of  proof  of  such  a  combination;  but,  on  the 
contrary  the  distinct  claim  is  that  such  re- 
fusal was  the  individual,  malicious  act  of 
the  defendant.  It  is  the  undoubted  and  un- 
abridged natural  right  of  every  individual 
not  to  employ,  or  to  refuse  to  employ,  wliom- 
floever  he  may  wish,  and  he  cannot  be  called 
upon  to  answer  to  the  public  or  to  individ- 
uals for  his  judgment.  Nor  can  the  mo- 
tives which  prompt  his  action  be  considered. 
In  general  terms,  such  right  is  as  raucli  in- 
herent in  corporate  bodies  as  in  natural  per- 
sons. But  whatever  one  person  may  law- 
fully do,  two  or  more  persons  may  join  in 
doing.  There  can  be  no  such  thing  as  a  con- 
spiracy to  do  a  lawful  thing,  unless  by  un- 
lawful means.  If  one  railroad  company  may 
lawfully  refuse  to  continue  in  its  employ  a 
person  who  has  been  engaged  in  a  war  upon 
its  interests,  called  a  "strike,"  or  who  has 
shown  himself  to  be  negligent,  incompetent, 
inefficient,  or  dishonest,  there  does  not  ap- 
pear to  be  any  good  reason  why  a  number  of 
railroad  companies  might  not  agree  among 
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themselves  to  not  employ  such  a  person.  In- 
deed, there  are  obvious  reasons,  public  and 
private,  why  they  should  do  so.  For  ex- 
ample, it  would  be  very  inconsistent  and  un- 
just if,  while  holding  railroad  companies  to 
strict  accountability  for  the  negligence  of 
their  servants,  we  should  restrict  them  in 
the  natural  right  to  protect  themselves  in 
the  matter  of  the  selection  of  their  em- 
ployees. That  such  a  combination  or  agree- 
ment may  be  lawfully  made  and  executed  i& 
held  in  the  following  well-considered  cases: 
Macauley  Bros.  v.  Tiemey,  19  R.  I.  255,  37 
L.  R.  A.  455,  33  Atl.  1;  Bohn  Mfg.  Co.  v. 
Hollia,  54  Minn.  223,  auh  nom.  Bohn  Mfg. 
Co.  V.  Northwesvem  Ltimhermen^s  Asso.  21 
L.  R.  A.  337,  65  N.  W.  1119;  Breicater  v.  C. 
Miller's  Sons  Co.  101  Ky.  368,  38  L.  R.  A. 
505,  41  S.  W.  301 ;  Delz  v.  Winfree,  80  Tex. 
400,  36  S.  W.  HI.  And  see  Cooley,  Torts, 
2d  ed.  329.  If,  therefore,  the  jury  found  the 
affirmative  of  the  issue  of  fact  submitted. — 
whether  the  defendant  combined  with  other 
companies  in  an  agreement  not  to  employ 
any  person  who  did  not  furnish  a  statement 
of  his  record  with  his  former  employer. — 
it  would  afford  no  basis  for  recovery,  unless 
it  should  appear  that  this  agreement  which 
is  prima  facie  valid,  was  brought  about  by 
some  illegal  act  of  the  defendant.  If  the 
defendant,  by  fraud,  falsehood,  or  force,  had 
brought  about  a  refusal  to  employ  the  plain- 
tiff, it  would  have  committed  a  positive 
wrong  against  the  plaintiff,  which  would 
have  been  actionable.  Of  this,  however, 
there  is  not  a  scintilla  of  proof.  But  an 
agreement  to  tell  the  truth  about  the  plain- 
tiff, or  a  refusal  to  say  anything  about  him, 
would  not  make  an  otherwise  legal  concert 
of  action  an  illegal  one,  and  authorize  a  re- 
covery against  the  defendant.  Says  Field, 
Ch.  J.,  in  Vegelahn  v.  Guntner,  1G7  Mass. 
103,  35  L.  R.  A.  722,  44  N.  E.  1079:  "1  am 
not  convinced  that  to  persuade  one  man  not 
to  enter  into  the  employment  of  another,  by 
telling  the  truth  to  him  about  such  other 
person  and  his  business,  is  actionable  at 
common  law,  whatever  the  motive  might 
be."  The  supreme  court  of  Georgia,  in  pass- 
ing upon  the  constitutionality  of  a  statute 
which  required  certain  classes  of  corpora- 
tions to  communicate  to  their  discharged 
employees  the  reasons  for  discharge,  under 
heavy  penalty,  in  the  name  of  "damages." 
said :  "A  statute  which  undertakes  to  make 
it  the  duty  of  incorporated  railroad,  express, 
and  telegraph  companies  to  engage  in  corre- 
spondence of  this  sort  with  their  discharged 
agents  and  employees,  and  which  subjects 
them  in  each  case  to  a  heavy  forfeiture,  un- 
der the  name  of  damages,  for  failing  or  re- 
fusing to  do  so,  is  violative  of  the  general 
private  right  of  silence  enjoyed  in  this  state 
by  all  persons,  natur^.  (jr^^^tificial,  fr«i^g 
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time  immemorial,  and  Is  utterly  void  and  of 
no  effect.  Liberty  of  speech  and  of  writing 
is  secured  by  tiie  Constitution,  and  incident 
thereto  is  the  correlative  liberty  of  siienoe, 
not  less  important  nor  less  sacred.  State 
ments  or  communications,  oral  or  wricten, 
wanted  for  private  information,  cannot  be 
coerced  by  mere  legislative  mandate  at  the 
will  of  one  of  the  parties  and  against  the 
will  of  the  other."  Wallace  v.  Georgia,  0.  d 
N.  R.  Co.  94  Ga.  732,  22  S.  E.  579. 

The  theory  of  the  circuit  court  that 
silence,  or  refusal  to  render  a  statement  on 
request,  is  in  the  nature  of  a  slander,  and, 
if  its  effect  is  to  prevent  the  person  from  ob- 
taining employment,  it  is  an  actionable 
wrong,  is  untenable.  As  stated  at  the  out- 
set, there  was  between  these  parties  no  con- 
tract for  a  statement,  and  there  is  no  stat- 
ute in  Ohio  requiring  it.  Indeed,  it  is  doubt- 
ful whether  one  could  be  made  that  would  be 
valid.  Wallace  v.  Georgia,  C.  d  N.  R.  Co. 
94  Ga.  732,  22  S.  E.  579.  It  is  conclusively 
shown  in  Cleveland,  C.  C.  d  8t.  L.  R.  Co.  v, 
Jenkins,  174  111.402,  405,  ante,  922,61  N.  E. 
811,  that  no  such  duty  is  imposed  on  the 
employer  by  the  common  law.  For  conven- 
ience of  reference,  some  of  the  authorities 
there  cited  are  quoted  here:  "On  examina- 
tion it  will  be  perceived  that  this  rigiit  of 
an  ex-employer  to  give,  as  it  is  termed,  a 
character  to  his  ex-employee,  is  nothing 
more  than  a  consequence  of  the  right  to 
communicate  one's  belief.  .  .  •  No  one 
is  under  any  obligation  to  make  such  a  com- 
munication. He  does  not  owe  it  as  a  duty 
either  to  the  employer  or  the  employee  to 
make  any  communication  on  the  subject." 
Townshend,  Slander  &  Libel,  4th  ed.  426. 
"It  is  not  legally  compulsory  on  a  master 
or  mistress  to  give  a  discharged  servant  any 
character,  it  matters  not  how  much  a  serv- 
ant is  entitled  to  character  in  fairness,  or 
how  cruel  the  refusal  might  be."  14  Am.  & 
Eng.  Enc.  Law,  p.  799.  "It  is  clear,  how- 
ever, that,  in  the  absence  of  any  specific 
agreement  to  that  effect,  there  is  no  legal 
obligation  binding  a  person  who  has  retained 
another  as  a  servant  to  give  that  person  any 
character  at  all  on  dismissal,  and  that  no 
action  will  lie  against  him  for  refusing  to 
do  so."  Smith,  Mast.  &  S.  Text-Book  ed.  380, 
381.  "The  master  is  under  no  legal  obliga- 
tion to  give  a  testimonial  of  character  to  his 
servant."     2  Parsons,  Contr.  '43,  •44. 

Without  pursuing  this  discussion  further, 
it  may  be  said  that  the  views  of  the  courts 
below  respecting  the  law  governing  this  case, 
and  as  given  in  the  charge  to  the  jury,  were 
entirely  wrong,  and  that  upon  the  facts 
which  the  jury  were  authorized  to  find  upon 
the  issu'^'i  submitted  to  them,  and  which 
62  L.  K.'A, 


they  are  presumed  to  have  found,  the  judg- 
ment ought  to  have  been  for  the  defendants 
Reversed,  and  judgment  for  defendant. 

Bnrkety  Spear,  and  Slianeky  J  J.,  con- 
cur. 

Minshally  Ch.  J.,  concurring  specially: 
I  concur  in  the  judgment,  and  the  syllabus- 
as  framed,  but  do  not  concur  in  the  view  ex- 
pressed in  the  opinion  that  companies  may 
enter  into  an  agreement  among  themseli'e» 
not  to  employ  persons  who  have  engaged  in 
what  is  known  as  a  "strike."  Such  an  agree- 
ment is  against  public  policy,  as  tending  ta 
encourage  idleness  and  cause  poverty  among 
workingmen,  by  depriving  them  of  the  mean» 
of  earning  a  livelihood  for  themselves  and 
their  families.  Each  company  should  be  at 
liberty  to  employ  such  persons  as.  in  it» 
judgment,  may  seem  best,  unrestrained  by 
any  agreement  with  other  companies.  A 
particular  company  may  be  disponed  to  em- 
ploy persons,  although  they  may  have  been 
engaged  in  a  strike,  and  would  do  so  but 
for  the  fact  that  it  is  restrained  by  its 
agreement  with  other  companies  from  do- 
ing so.  It  seems  to  me  that  such  an  agree- 
ment is  clearly  against  public  policy,  ard 
should  not  be  recognized  by  the  courts.  To 
do  so  would,  in  effect,  make  engaging  m  x 
strike  an  offense  punishable  by  exclusion- 
from  employment.  The  reason  I  concur  in 
the  judgment  and  syllabuB  is,  I  fail  to  dis- 
cern from  the  record  that  there  was  any  e\  i  - 
dence  tending  to  show  that  the  defeudarit 
had  entered  into  an  agreement  with  other 
companies  not  to  employ  persons  who  had 
been  engaged  in  the  railroad  strike  of  1894. 
All  it  did  was  to  refuse  to  give  the  plaintiil 
a  "clearance"  when  requested.  This  it 
might  reasonably  do,  for  reasons  stated  in 
the  opinion. 

Rehearing  denied^ 


Neil  OVERHOLSER,  PZ/fi'tn  '6hr., 

V. 

NATIONAL  HOME  FOR  DISABLED  VOL- 
UNTEER  SOLDIERS. 

(68  Ohio  St.  230.)  ' 

*1.  The  IVat tonal  Home  for  DliiableA 
Volunteer  Soldiers  is  a  corporation  cre- 
ated by  Congress  for  the  purpose  of  perform- 
ing an  appropriate  and  constitutional  func- 

^Ileadnotes  by  the  Court. 


NoTB. — As  to  the  similar  question  of  nature 
of  incorporated  institutions  belonging  to  the 
state,  see  note  to  State  ex  ret.  Little  v.  Board  of 
Regents,  29  L.  R.  A.  378  ;  also  Lane  t.  Minnesota 
SUte  Agrl.  Soc.  29  L.  R.  A.  708;  Sterling  r. 
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tlon  of  the  Federal  government,  and  for  na- 
tional parposes  only ;  and  as  such  It  Is  a  part 
of  the  government  of  the  United  States,  and 
cannot  be  sued  in  an  action  sounding  In  tort. 
2.  The  sramt  of  povrer  to  sue  and  be 
■oed  at  la^w  and  in  equity  applies  to  such 
matters  only  as  are  within  the  scope  of  the 
other  corij^rate  powers  of  the  defendant,  and 
it  does  not  authorize  such  corporation  to  be 
sued  for  a  tort. 

(April  28,  1903.) 

ERROR  to  the  Circuit  Court  for  Mont- 
gomery County  to  review  a  judgment 
reversing  a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries  to 
plaintiff's  property,  which  were  alleged  to 
have  been  caused  by  water  and  sewage 
wrongfully  discharged  thereon  by  the  de- 
fendants   Affirmed. 

Statement  by  Davis,  J.t 

This  action  was  begun  by  a  petition  in  the 
court  of  common  pleas  of  Montgomery  coun- 
ty, of  which  the  following  is  a  copy:  "The 
plaintiff,  Neil  Overholser,  says  that  the  de- 
fendant, the  National  Home  for  Disabled 
Volunteer  Soldiers,  is  a  corporation  duly 
incorporated  and  organized  under  the  law^s 
of  the  United  States,  under  S  4825,  and  the 
following  sections  of  chapter  3,  title  69  of 
the  Revised  Statutes  of  the  United  States. 
Said  corporation  owns  and  controls,  under 
Baid  laws,  a  large  body  of  land,  located  in 
Jefferson  township,  Montgomery  county, 
Ohio,  covered  with  barracks,  dwellings,  hos- 
pitals, gas,  and  other  manufactories,  with  all 
the  neceHi?ary  and  convenient  accommoda- 
tions for  the  support  of  over  6,000  persons 
in  what  is  known  as  the  'Central  Branch  of 
the  National  Soldiers'  Home,*  and  has  pos- 
session of  about  700  acres  of  land,  the  man- 
agement and  control  of  over  6,000  inmates, 
and  all  the  machinery,  manufacturing,  and 
general  apparatus  of  said  institution,  includ- 
ing sewerage.  The  plaintiff  says  that  upon 
said  land  the  defendant  has  constructed,  for 
the  use  of  said  home,  a  number  of  tanks  in 
which  it  is  accustomed  to  keep  in  storage  a 
large  quantity  of  crude  oil  for  use  for  light- 
ing, heating,  and  manufacturing  purposes: 
that  it  has  also  constructed  upon  said 
grounds  a  number  of  artificial  lakes  or  res- 
ervoirs, in  which  it  has  collected  large  bodies 
of  water,  not  naturally  subject  to  be  col- 
lected upon  said  grounds;  that,  among  other 
things,  said  home  owns  and  controls  and 
manages  a  large  hospital,  in  which  there  are 
continually  under  treatment  a  large  nimiber 


of  the  inmates  of  said  institution,  from 
which  a  large  quantity  of  sewerage  results, 
which  is  carried  away  and  disposed  of  by 
said  defendant.  The  plaintiff  says  that  he 
is  the  lessee  of  a  tract  of  land,  comprising 
about  12  acres,  located  partly  in  Dayton, 
Ohio,  and  partly  in  Harrison  Township, 
Montgomery  county,  Ohio,  at  the  corpora- 
tion line  of  said  city,  and  between  it  and  the 
said  Central  Branch  of  the  National  Sol- 
diers' Home;  that  a  creek  or  branch,  some- 
times known  as  'Dry  Hollow,'  leads  down 
from  the  land  of  said  defendant,  which  is  lo- 
cated upon  an  elevation  above  that  so  leased 
by  plaintiff,  to  and  across  the  land  so  leased. 
On  the  4th  day  of  June,  1896,  the  lands  so 
leased  by  the  plaintiff  were  ail  in  a  high 
state  of  cultivation,  he  having  planted  the 
same  in  garden  truck  of  various  kinds,  and 
devoted  a  great  deal  of  care  and  attention 
to  the  same,  so  that  all  of  the  crops  growing 
thereon  were  in  good,  sound,  healthy  condi- 
tion, many  of  same  being  almost  ready  for 
market.  On  that  day,  through  the  negli- 
gence of  the  employees  of  the  defendant,  and 
without  any  fault  or  contributory  negli- 
gence on  the  part  of  the  plaintiff,  a  large 
quantity  of  water  which  had  been  artificially 
collected  by  the  defendant  in  one  or  more  of 
the  lakes  aforesaid  was,  without  right  so  to 
do  on  the  part  of  the  defendant,  discharged 
into  the  said  Dry  Hollow,  and  precipitated 
in  a  flood  upon  the  lands  so  leased  by  the 
plaintiff.  At  the  same  time,  through  the 
negligence  of  the  defendant,  without  any 
right  on  its  part  so  to  do,  without  any 
fault  or  neglect  on  the  part  of  the  plaintiff, 
a  large  quantity  of  oil  was  discharged  from 
the  cisterns  and  reservoirs  in  which  the  de- 
fendant had  collected  the  same,  and  in  addi- 
tion thereto  a  large  quantity  of  sewerage, 
consisting  of  vile,  noxious,  and  foul-smell- 
ing substances,  arising  from  said  hospital 
and  the  use  of  same  by  defendant,  were  car- 
ried down  and  collected  by  it  in  artificial 
sewers,  and  all  of  said  substances  were  dis- 
charged by  the  defendant  into  the  said  Dry 
Hollow,  and,  together  with  and  by  means  of 
said  volume  of  water,  were  carried  down  and 
lodged  and  discharged  upon  the  lands  so 
leased  by  the  plaintiff  as  aforesaid.  As  a 
re^sult,  more  than  6  acres  of  his  lands  were 
wholly  submerged,  and  after  the  subsidence 
of  the  water  the  foul  substances  aforesaid 
were  left  and  deposited  thereon  in  such  a 
way  and  to  such  an  extent  that  a  large  part 
of  his  crops,  consisting  of  potatoes,  red 
beets,  turnips,  cucumbers,  beans,  and  peas, 
etc.,  were  utterly  and  wholly  destroyed,  and 


Regents  of  University,  34  L.  R.  A.  150;  Okla- 
homa Agrl.  &  Mechanical  College  v.  Willis,  40 
L.  R.  A.  677 ;  Gross  v.  Kentucky  Board  of  Man- 
agers of  World's  Columbia  Exposition,  43  L. 
62  L.  R.  A. 


R.  A.  703 ;  Maia  v.  Eastern  State  Hospital,  47 
L.  R.  A.  577  ;  Trevett  v.  Prison  Asso.  50  L.  R.  A. 
564 ;  and  Moody  v.  State's  Prison,  53  L.  R.  A. 
855. 
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the  remainder  were  so  soaked  and  permeated 
with  the  foul  substances  aforesaid  as  to  be 
rendered  utterly  unfit  for  market  or  for  use 
in  any  way.  The  plaintiff  says  that  the  de- 
fendant, having  undertaken  to  collect  the 
water,  oil,  and  other  substances  on  said 
ground,  was  bound  to  so  restrain  and  con- 
trol the  same  as  not  to  permit  their  escape 
to  the  damage  of  the  plaintiff.  The  plain- 
tiff says  that  he  has  been  damaged  by  rea- 
son of  the  premises  in  the  sum  of  $300,  for 
which,  with  interest,  he  asks  judgment." 

Defendant  answered  as  follows:  "Said 
defendant  admits  its  incorporation,  that  it 
owns  and  controls  the  real  estate  (over  500 
acres)  described  in  plaintiff's  petition,  and 
the  averments  as  to  the  number  of  inmates 
cared  for  by  defendant.  The  tanks  and  arti- 
ficial bodies  of  water  are  located  on  the  real 
estate  as  described  in  plaintiff's  petition. 
Admits  the  ownership  of  the  real  estate  in 
plaintiff  as  set  out  in  plaintiff's  petition. 
Denies  each  and  every  other  allegation  in 
said  petition  contained.  Wherefore,  prays 
to  be  dismissed  for  its  costs  herein." 

The  trial  in  the  court  of  common  pleas  re- 
sulted in  a  verdict  for  the  plaintiff.  A  mo- 
tion for  a  new  trial  was  made  and  over- 
ruled, and  a  bill  of  exceptions  taken,  and 
judgment  on  the  verdict  for  plaintiff.  On 
petition  in  error  in  the  circuit  court,  the 
judgment  of  the  court  of  common  pleas  was 
reversed,  as  follows :  "This  day  came  on  the 
above  cause  for  hearing  upon  the  petition  in 
error,  and  was  argued  by  counsel.  Upon 
consideration  of  the  same, '  the  court  finds 
there  was  error  in  the  charge  of  the  court 
as  to  the  degree  of  care  required  of  the 
plaintiff  in  error ;  also  in  refusing  to  charge 
as  requested  by  t)ie  plaintiff  in  error,  in 
special  charge  No.  10.  The  court  further 
being  of  the  opinion  that,  upon  the  plead- 
ings and  the  facts  in  the  case,  there  was  no 
liability  upon  the  part  of  the  plaintiff  in 
error,  it  being  part  of  the  government  of  the 
United  States,  it  is  ordered  that  the  judg- 
ment rendered  be  reversed,  and  that  the  pe- 
tition of  the  plaintiff  in  error  be  dismissed 
at  the  cost  of  defendant  in  error,  and  th^ 
this  cauRe  be  remanded  to  the  court  of  com- 
mon pleas  for  execution.  To  all  of  which 
findings,  and  to  which  judgment  and  order, 
the  above-named  defendant  in  error,  Neil 
Overholfior,  by  his  attorneys,  excepts." 

To  reverse  this  judgment  of  the  circuit 
court,  a  petition  in  error  is  filed  in  this 
court.  Among  the  assignments  of  error  is 
the  following:  **Said  circuit  court  erred 
in  finding  that  the  defendant  in  error  is 
part  of  tlic  government  of  the  United  States, 
and  that  for  this  reason  there  was  no  lia- 
bility upon  its  part  to  the  plaintiff  in  er- 
ror." .  . 
62  L.  R.  A. 


AnL, 
ft  Toumc*  for  plaintiff 


Messrs,  To« 
in  error: 

The  home  is  subject  to  the  jurisdiction  of 
the  state  courts. 

Re  O'Connor,  37  Wis.  379,  19  Am.  Rep. 
765;  Renner  v.  Bennett,  21  Ohio  St.  431. 

The  petition  states  a  cause  of  action  for 
which  the  home  is  liable  to  be  sued. 

Anthony  v.  Adams,  1  Met.  284;  LaicT«^ct 
V.  Fairhaven,  5  Gray,  110;  Perry  v.  J^ot- 
cester,  6  Gray,  544,  06  Am.  Dec.  431 ;  Parker 
v.  Lowell,  1 1  Gray,  353 ;  Wheeler  v.  Worces- 
ter, 10  Allen.  591;  Proprietors  of  Locks  d 
Canals  v.  Lotcell,  7  Gray,  223 ;  Hildreth  v. 
Lowell,  11  Gray,  345;  Haskell  v.  Xeur  Bed- 
ford, 108  Mass.  208;  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332;  United  States 
V.  Lee,  106  U.  S.  196,  27  L.  ed.  171,  1  Sup. 
Ct.  Rep.  240;  Hannon  v.  8t.  Louis  County, 
62  Mo.  313;  Chapin  v.  Holyoke  Y.  J/.  C.  1 
165  Mass.  280.  42  N.  E.  1130;  Glarin  v. 
Rhode  Island  Hospital,  12  R.  I.  411,  34  Am. 
Rep.  675;  Donaldson  v.  General  Public  Hos- 
pital, 30  N.  B.  279;  Levingston  v.  Lurgan 
Union,  Jr.  Rep.  2  CI.  202 ;  Mersey  Docks  d 
Harbour  Board  v.  Oibbs,  L.  R.  1  H.  L.  93, 
11  H.  L.  Gas.  686. 

Messrs.  MoMahoB  ft  MclCaliOB,  for  de- 
fendant in  error: 

The  national  home  is  a  mere  branch  of 
the  government,  to  which  is  confided  the 
care  of  its  disabled  soldiers. 

Sinks  V.  Reese,  19  Ohio  St.  306,  2  Am. 
Rep.  397;  Renner  v.  Bennett,  21  Ohio  St 
431. 

The  United  States  has  not  consented  to  be 
liable  to  suits  founded  on  torts  for  wrongs 
done  by  its  officers,  though  in  the  discharge 
of  their  official  duties. 

Belknap  v.  Schild,  161  U.  S.  10-17,  40  L. 
ed.  599-601,  16  Sup.  Ct.  Rep.  443. 

The  remedy  is  against  the  officer,  who 
must  respond,  in  proper  cases,  out  of  his 
private  means. 

Conwell  v.  Voorhees,  13  Ohio,  524,  42  Am. 
Dec.  206. 

A  marked  distinction  has  been  recognized 
between  municipalities  and  other  quasi  cor- 
porations in  liability  for  torts  or  mere  acts 
of  negligence  of  officers  or  employees. 

Western  College  of  Homeopathic  Medicine 
V.  Cleveland,  12  Ohio  St.  375;  Wheeler  v. 
Cincinnati,  19  Ohio  St.  19,  2  Am.  Rep.  36S; 
Springfield  v.  Spence,  39  Ohio  St.  668;  Rob- 
inson V.  Greenville,  42  Ohio  St.  629,  51  Am. 
Rep.  857;  Frederick  v.  Columbus,  58  Ohio 
St.  538,  51  N.  E.  35. 

Other  classes  of  corporations — ^with  full 
power  to  sue  and  liability  to  be  sued — ^have 
also  been  held  exempt  in  Ohio. 

Hamilton  County  v.  Mighels,  7  Ohio  St. 
119;  Grimvrood  v.  Sumrnii  County,  23  Ohio 
St.  600;   Finc^iayi^zM<m^f  Education,  30 
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Ohio  St.  37,  27  Am.  Rep.  414;  Conwell  v. 
Voorhee^,  13  Ohio,  524,  42  Am.  Dec.  206; 
Dunn  V.  Broucn  C aunty  Agri.  8oc.  46  Ohio 
St.  93,  1  L.  R.  A.  754,  18  N.  E.  496. 

The  decisions  in  other  states  are  in  har- 
mony with  the  rule  in  Ohio. 

^y%^^ian^son  v.  Louisville  Industrial 
School,  95  Ky.  251,  23  L.  R.  A.  200,  24  S. 
W.  1065;  Perry  v.  House  of  Refuge,  63  Md. 
20,  52  Am.  Rep.  495;  Benton  v.  Boston  City 
Hospital.  140  Mass.  13,  54  Am.  Rep.  4^Q,  I 
N.  E.  836;  Hill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332 ;  Beams  v.  Waterhury  Hos- 
pital, 66  Conn.  98,  31  L.  R.  A.  224,  33  Atl. 
595. 

DftTis,  J.,  delivered  the  opinion  of  the 
court : 

The  controlling  question  in  this  case  is 
whether  the  defendant  can  be  sued  for  a 
tort.  It  is  a  well-established  principle  in 
our  jurisprudence  that  no  suit  can  be  main- 
tained against  the  United  States,  or  against 
its  property,  in  any  court,  without  express 
authority  of  Congress.  In  some  of  the  cases 
it  has  been  held  that,  for  the  purposes  of  ju> 
risdiction,  there  is  no  distinction  between 
suits  against  the  government  directly,  and 
suits  against  its  property.  Stanley  v.  Schwal- 
hy,  147  U.  S.  508,  37  L.  ed.  259,  13  Sup.  Ct. 
Rep.  418;  Stanley  v.  Schwalby,  162  U.  S. 
255,  269,  270.  40  L.  cd.  060,  965,  16  Sup.  a. 
Rep.  754.  The  defendant  is  admitted  to  be 
a  corporation.  Territorially,  it  is  within 
the  jurisdiction  of  the  state  of  Ohio;  but, 
by  the  act  of  Congress  ceding  that  juris- 
diction, it  is  provided  that  nothing  con- 
tained in  that  act  shall  be  construed  to  im- 
pair the  powers  and  rights  in  and  over  said 
territory  theretofore  conferred  upon  the 
board  of  managers  of  the  National  Asylum 
for  Disabled  Volunteer  Soldiers.  These  pow- 
ers and  rights  w^ere  conferred  upon  the  Pres- 
ident of  the  United  States,  the  Secretary  of 
War,  the  Chief  Justice,  and  nine  others  chos- 
en from  time  to  time  by  Congress,  consti- 
tuting "a  board  of  managers  of  an  establish- 
ment for  the  care  and  relief  of  the  disabled 
volunteers  of  the  United  States  Army,  to  be 
known  by  the  name  and  style  of  'The  Na- 
tional Borne  for  Disabled  Volunteer  Sol- 
diers,* and  have  perpetual  succession,  with 
powers  to  take,  hold,  and  convey  real  and 
personal  property,  establish  a  common  seal, 
and  to  sue  and  be  sued  in  courts  of  law  and 
equity;  and  to  make  by-laws,  rules,  and 
regulations,  not  inconsistent  with  law,  for 
carrying  on  the  business  and  government  of 
the  home,  and  to  aflix  penalties  thereto." 
Congress  reserved  the  right  to  at  any  time 
amend,  alter,  or  repeal  the  laws  relating  to 
the  National  Uome  for  Disabled  Volunteer 
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Soldiers.  This  eleemosynary  corporation,  as 
it  has  already  been  denominated  by  this 
court  {Renner  v.  Bennett,  21  Ohio  St.  442), 
therefore  remains  in  all  respects,  as  it  was 
originally,  an  institution  of  the  government 
of  the  United  States  for  the  administration 
of  a  charity  of  the  United  States.  It  oon- 
tinui^s  to  be,  as  it  always  has  been,  main-  > 
tained  by  the  funds  of  the  government  of 
The  United  States.  All  of  the  property  held 
in  its  name  was  paid  for  by  the  United 
States;  and  that  it  is  performing  an  appro- 
priate and  constitutional  function  of  the 
general  government  nobody  doubts,  for  at 
this  time  it  is  too  late  to  question  the  pow- 
er of  Congress  to  create  corporations  for 
such  purposes.  Osborn  v.  Bank  of  United 
States,  9  Wheat.  738,  859,  872,  6  L.  ed. 
204,  233,  236;  M'Culloch  v.  Maryland,  4 
Wheat.  316,  411,  422,  4  L.  ed.  579,  602,  605; 
Luxton  V.  ICorth  River  Bridge  Co.  153  U. 
S.  529,  38  L.  ed.  810,  14  Sup.  Ct.  Rep.  891. 
But,  as  was  remarked  by  Chief  Justice  Mar- 
shall in  0«6om  v.  Bank  of  United  States, 
9  Wheat.  860,  6  L.  ed.  233,  this  corporation 
is  not  a  private  corporation,  but  "a  public 
corporation  created  for  public  and  national 
purposes."  It  is  "an  instrument  which  is 
^necessary  and  proper  for  carrying  into  ef- 
fect the  powers  vested  in  the  government  of 
the  United  States.'  It  is  not  an  instrument 
which  the  government  foimd  ready  made, 
and  has  supposed  to  be  adapted  to  its  pur- 
poses, but  one  which  was  created  in  the  form 
in  which  it  now  appears,  for  national  pur- 
poses only."  A  suit  against  a  public  corpo- 
ration, having  no  other  powers  than  the  per- 
formance of  a  function  of  the  government, 
and  accomplishing  no  other  object,  is  plainly 
a  suit  against  the  government  and  its  prop- 
erty, although  nominally  it  is  a  suit  against 
the  corporation  only.  This  principle  was  ap- 
plied by  this  court  in  Finch  v.  Board  of  Edu- 
cation, 30  Ohio  St.  37,  47,  27  Am.  Rep.  414, 
in  which  it  was  held  that,  in  the  absence  of 
a  statute  creating  the  liability,  a  board  of 
education,  which  was  incorporated  by  an 
act  of  the  general  assembly  passed  March  9, 
1849  (47  Ohio  Laws,  p.  205),  was  not  lia- 
ble in  its  corporate  capacity  for  damages 
resulting  from  its  negligence  in  erecting 
and  maintaining  a  school  building.  It  was 
held  that  the  defendant  was  "a  public  agent 
employed  in  administering  the  common- 
school  system  of  the  state,"  and  that  there 
is  no  principle  of  the  common  law  by  whicii 
the  action  could  be  supported.  In  Hamil- 
ton County  V.  Mighels,  7  Ohio  St.  109,— a 
case  in  which  the  liability  for  tort  of  mere 
governmental  agencies,  in  the  absence  of  ex- 
press consent  of  the  sovereignty,  is  denied,-^  [^ 
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Brinkerhoff,  J.,  clearly  distinguished  muni- 
cipal corporations  and  counties  as  follows: 
'"^funicipal  corporations  proper  are  called 
into  existence  either  at  the  direct  solicita- 
tion or  by  the  free  consent  of  the  people 
wlio  compose  them.  Counties  are  local  sub- 
divisions of  a  state,  created  by  the  sovereign 
power  of  the  state,  of  its  own  sovereign  will, 
without  the  particular  solicitation,  consent, 
or  concurrent  action  of  the  people  who  in- 
habit them.  The  former  organization  is 
asked  for,  or  at  least  assented  to,  by  the 
people  it  embraces.  The  latter  is  superim- 
posed by  a  sovereign  and  paramount  au- 
thority. A  municipal  corporation  proper  is 
created  mainly  for  the  interest,  advantage, 
and  convenience  of  the  locality  and  its  peo- 
ple. A  county  organization  is  created  al- 
most exclusively  with  a  view  to  the  policy 
of  the  state  at  large,  for  purposes  of  po- 
litical organization  and  civil  administration, 
in  matters  of  finance,  of  education,  of  pro- 
vision for  the  poor,  of  military  organiza- 
tion, of  the  means  of  travel  and  transport, 
and  especially  for  the  general  administra- 
tion of  justice.  With  scarcely  an  excep- 
tion, all  the  powers  and  functions  of  the 
county  organization  have  a  direct  and  ex- 
clusive reference  to  the  general  policy  of  the 
state,  and  are  in  fact  but  a  branch  of  the 
general  administration  of  that  policy."  This 
is  exactly  the  distinction  which  we  make 
here  between  the  defendant  in  this  case  and 
municipal  or  commercial  corporations. 

The  general  doctrine  in  regard  to  the  lia- 
bility of  the  government  for  torts  is  thus 
stated :  "Even  the  state  or  the  general  gov- 
ernment may  be  guilty  of  individual  wrongs, 
for,  while  each  is  a  sovereignty,  it  is  a  cor- 
poration, also,  and  as  such  capable  of  doing 
wrongful  acts.  The  difficulty  here  is  with 
the  remedy,  not  with  the  right.  No  sover- 
eignty is  subject  to  suits,  except  with  its 
own  consent.  But  either  this  consent  is 
given  by  general  law,  or  some  tribunal  is 
established  with  power  to  hear  all  just 
claims.  Or  if  nrither  of  these  is  done,  the 
tort  remains,  and  it  is  always  to  be  pre- 
sumed that  the  legislative  authority  will 
make  the  proper  provision  for  redress  when 
its  attention  is  directed  to  the  injury." 
Cooley,  Torts,  122,  123.  The  United  States 
has  consented  to  be  sued  on  its  contracts, 
either  in  the  court  of  claims,  or  in  a  circuit 
or  district  court  of  the  United  States,  but 
it  has  not  yet  consented  to  be  liable  to  ac- 
tions for  torts.  Belknap  v.  Schild^  161  U. 
S.  17,  40  L.  ed.  601,  16  Sup.  Ct.  Rep.  443. 
Therefore  we  are  not  persuaded  by  the  ar- 
gument that  the  power  conferred  upon  this 
corporation,  of  suing  and  being  sued  both  at 
law  and  in  equity,  must  be  construed  as  a 
consent  by  Congress  that  this  particular 
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governmental  agency  may  be  sued  upon  any 
cause  of  action,  whether  soimding  in  con- 
tract or  in  tort.  On  the  contrary,  we  are 
constrained,  upon  all  considerations,  to  re- 
gard this  as  imposing  the  power  and  liabil- 
ity to  sue  and  be  sued  in  respect  to  such 
matters  only  as  are  within  the  scope  of  the 
other  corporate  powers  of  the  defendant 
The  National  Home  for  Disabled  Soldiers 
was  not  given  the  right  to  commit  w^rongs 
upon  individuals.  It  was  not  contemplated 
that  it  would  do  so.  It  was  created  and  it 
perpetuated  by  the  Federal  government  for 
a  very  different  purpose.  Hence  it  cannot 
be  inferred  that  Congress  meant  to  impose 
a  liability  upon  this  corporation  so  unusual, 
so  different  from  its  general  policy,  and  so 
different  from  the  liabilities  imposed  on  oth- 
er public  agencies.  The  defendant  has  no 
corporate  fund,  nor  any  property  applicable 
to  the  payment  of  a  judgment  in  such  an 
action  as  this.  A  judgment  could  not  be  sat- 
isfied, except  by  seizing  upon  the  property 
and  funds  supplied  by  the  general  govern- 
ment for  the  purpose  for  which  the  defend- 
ant was  created,  and  without  which  it  must 
cease  to  exist.  Execution  against  the  de- 
fendant would  not  only  bring  on  conflict 
between  the  state  and  Federal  governments, 
but,  if  allowed,  it  would  tend  to  the  destruc- 
tion of  this  splendid  national  charity.  It  is 
no  answer  to  these  considerations  to  say 
that  a  judgment  in  damages  for  the  tort 
would  be  an  ascertained  basis  for  an  appeal 
to  Congress  for  satisfaction,  for,  as  is  said 
by  the  eminent  author  already  quoted,  it  is 
to  be  presumed  that  the  sovereign  is  alwa^'s 
ready  and  willing  to  do  justice,  and  a  judg- 
ment in  the  courts,  when  unauthorized  by 
the  government,  would  not  -only  be  altogeth- 
er vanity, — an  empty  result, — ^but  would  be 
an  indecorous  assxmiption  of  the  right  to  ad- 
vise the  general  government  as  to  its  duty, 
and  of  the  right  to  make  the  judgment  the 
basis  of  a  demand,  precluding  inquiry  by 
the  general  government  as  to  its  ultimate 
liability.  The  courts  can  be  better  employed 
than  in  doing  a  useless  thing.  We  there- 
fore conclude  that  the  right  to  sue  the  Na- 
tional Home  for  Disabled  Volunteer  Soldiers 
for  a  tort  was  never  contemplated  nor  con- 
ferred. In  Finch  v.  Board  of  Education,  30 
Ohio  St.  37,  47,  27  Am.  Rep.  414,  this  court 
so  construed  the  power  "to  sue  and  be  sued** 
contained  in  the  charter  of  the  board  of  edu- 
cation. Likewise  in  Hamilton  County  ▼. 
MigheU,  7  Ohio  St.  109,  114-117. 

The  judgment  of  the  Circuit  Court  «  af- 
firmed, 

Bnrket,  Ch.  J.,  and    Sliaiieky    Prio(^ 
and  Crew,  JJ.,  conc^^byCjOOglC 
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Cleveland,  G.  C.  &  ISt.  L.  R.  Co.  v.  Ouio  Postal  Teusg.  Cable  Co. 
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CLEVELAND,  CIXCINXATI,  CHICAGO 
&  ST.  LOUIS  RAILWAY  COMPANY, 
Pljf.  in  Err.^ 

V, 

OHIO     POSTAL     TELEGRAPH     CABLE 
COMPANY  et  al. 

(68  Ohio  St.   306.) 

^1.  In  a  proceeding  Imatltnted  In  tlie 
probate  court  by  a  magnetic  tele- 
jrrapb  company,  under  the  provisions  of 
ifi  3456  to  3459,  inclusiye,  Rev.  Stat.  1892. 
for  the  purpose  of  appropriating  to  its  use 
a  part  of  the  right  of  way  of  a  railroad 
company  organized  under  the  laws  of  Ohio, 
It  is  necessary  and  jurisdictional  for  that 
court  to  hear  and  determine,  and  so  enter  of 
record,  that  the  easement  sought  to  be  ap- 
propriated by  such  telegraph  company  wil) 
not  in  any  material  degree  interfere  with 
the  practical  uses  to  which  the  railroad  com- 
pany is  authorized  to  put  such  right  of  way. 
The  burden  of  proof  to  establish  that  fact 
is  upon  the  telegraph  company,  and,  until 
the  court  has  so  determined,  it  is  without 
jurisdiction  to  order  an  appropriation,  and 
impanel  a  jury  for  the  assessment  of  com- 
pensation  to   the   railroad   company. 

S.  IVben  tbe  necessary  prellntlnary 
lacts  are  found  as  prescribed  by  the 
statute,  and  the  case  proceeds  to  an  Inquiry 
as  to  the  compensation  due  the  railroad  com- 
pany, the  measure  of  compensation  is  the 
amount  of  decrease  In  the  value  of  the  use 
of  the  right  of  way  for  railroad  purposes 
which  will  result  from  the  easement  appro- 
priated and  used  by  the  telegraph  company. 

(May  19,  1903.) 

ERROR  to  the  Circuit  Court  for  Crawford 
County  to  review  a  judgment  affirming 
«  judgment  of  the  Court  of  Common  Pleas 
awarding  compensation  to  defendant  for  a 
less  amount  than  it  demanded,  after  revers- 
ing a  judgment  of  the  Probate  Court  in  a 
proceeding  to  acquire  a  right  of  way  for  a 
telegraph  line  along  the  railway  right  of 
way.    Reversed, 

Statement  by  Price,  J. :       

On  August  30,  1899,  the  defendant  in  er- 
ror the  Ohio  Postal  Telegraph  Cable  Com- 
pany filed  in  the  probate  court  of  Crawford 
eounty  its  petition  against  the  plaintiff  in 
'error  and  the  holders  of  certain  trust  deeds 
securing  certain  bonded  indebtedness  owing 

^Ileadnotes  by  the  Coubt. 


by  the  railway  company,  the  purpose  and 
prayer  of  which  petition  were  to  obtain  by 
:' ppropriation  the  right  of  the  Ohio  Postal 
relegi'aph  Cable  Company  to  enter  upon  and 
occupy,  for  the  erection  and  operation  of  its 
telegraph  line,  5  feet  of  the  right  of  way  of 
I. he  plaintiff  in  error,  from  the  city  of  Cleve- 
land, Ohio,  to  the  state  line  at  Union  City; 
the  5  feet  to  be  of  the  outer  and  southerly 
part  of  said  right  of  way.  The  right  to 
make  the  appropriation  is  asserted  under 
the  provisions  of  S§  3456  to  3459,  inclusive, 
llev.  Stat.  1892.  The  plaintiflf  in  that  pro- 
ceeding in  the  probate  court  alleged  its  oor- 
porate  capacity  under  the  laws  of  Ohio,  and 
that  the  railway  company  owns  a  right  of 
way  for  railroad  purposes,  about  100  feet 
in  width  from  Cleveland  to  Union  City,  and 
that  the  petitioner  needed  a  line  of  tele- 
"Taphic  communication  between  these  cities 
and  beyond,  and  that  the  most  direct,  safe, 
and  practicable  route  for  the  construction  of 
its  line  is  on  and  along  the  right  of  way  of 
said  railway  company,  and  that  the  board 
of  directors  of  the  telegraph  cable  company 
had  duly  adopted  a  resolution  declaring  it  to 
be  necessary  to  appropriate  the  right  to  use 
5  feet  of  the  southerly  side  of  the  right  of 
way,  and  that  it  had  been  unable  to  agree 
with  the  railway  company  as  to  the  com- 
pensation to  be  paid.  The  petition  further 
details  the  character  of  poles  to  be  erected, 
the  wires  to  be  strung,  and  other  fixtures 
which  the  telegraph  cable  company  would 
place  on  the  strip  so  to  be  appropriated; 
also  ''that  the  erection  of  the  line  of  tele- 
graph upon  the  right  of  way  will  not  in  any 
material  degree  interfere  with  the  prac- 
tical or  usual  and  ordinary  uses  to  which 
said  railway  company  is  authorized  to  put 
such  right  of  way."  The  petition  was  after- 
wards amended  to  claim  the  right  of  appro- 
priation from  a  point  V2  fm\e  west  of  Berea 
station,  in  Cuyahoga  county,  on  the  south- 
erly side  of  the  right  of  way,  to  Shelby  sta- 
tion, in  Richland  county,  thence  across  the 
right  of  way  to  the  northerly  side  thereof, 
and  to  continue  on  the  northerly  5  feet  of 
the  right  of  way  to  Union  City,  on  the  state 
line.  After  service  had  been  duly  made,  the 
railwny  company  filed  an  answer,  upon 
which  the  preliminary  hearing  was  had  in 
the  probate  court.     The  answer  is  a  general 


NoTB. — As  to  right  to  condemn  right  of  way 
for  telegraph  line  over  railroad  right  of  way, 
«ee  also,  In  this  series.  Mobile  &  O.  R.  Co.  v. 
Postal  Teleg.  Cable  Co.  41  L.  R.  A.  403.  and 
Fort  Worth  &  K.  G.  R.  Co.  v.  Southwestern 
Teleg.  &  Teleph.  Co.  00  L.  R.  A.  145. 

As  to  right  of  railroad  compensation  for 
such  location  of  telegraph  line,  see  American 
Teleph.  &  Teleg.  Co.  v.  Smith,  7  L.  R.  A.  200, 
and  note. 

On  the  general  question  as  to  right  to  appro- 
priate by  eminent  domain  property  already  tak- 
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en  for  public  use,  see,  in  this  series,  notes  to 
Barre  R.  Co.  v.  Montpeller  &  W.  River  R.  Co.  4 
L.  R.  A.  785  :  Cary  Library  v.  Bliss,  7  L.  R.  A. 
765 ;  and  Mifflin  Bridge  Co.  v.  Juniata  County, 
13  L.  R.  A.  431  :  also  Butte,  A.  &  P.  R.  Co.  v. 
Montana  Union  R.  Co.  31  L.  R.  A.  298 ;  Chica- 
go, M.  &  St.  P.  R.  Co.  V.  Starkweather,  31  L. 
R.  A.  183 ;  Re  Stewart,  33  L.  R.  A.  427 ;  Dia- 
mond Jo  Line  Steamers  v.  Davenport,  64  L.  R. 
A.  850 ;  and  Denver  Power  &  Irrlg.  Co.  ▼. 
Colorado  &  S.   R.  Co.  GO  L.  R.  A.  383. 
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denial  of  each  and  every  allegation  in  the 
petition  and  the  amendments  made  thereto. 
It  is  stated  in  briefs  of  counsel  that  on 
the  hearing  the  Ohio  Postal  Telegraph  Cable 
Company  introduced  as  part  of  its  evidence 
the  charter  issued  to  it  by  the  state  of 
Ohio,  the  organization  of  the  company  there- 
under, election  of  officers,  and  certain  pro- 
ceedings of  its  board  of  directors  declaring 
the  necessity  for  appropriating  the  portion 
of  the  right  of  way,  and  that  thereupon  the 
railway  company  sought  to  defeat  the  right 
of  the  telegraph  cable  company  to  institute 
tfa«  proceedings  by  showing  that  there  had 
been  no  payments  made  upon  any  of  its  cap- 
ital stock,  without  which  it  could  transact 
no  business.  This  latter  point  seems  to  have 
failed,  no  doubt  because  it  is  immaterial; 
and,  after  hearing  the  evidence  oflfered,  the 
probate  court  made  the  following  finaings 
and  order: 

Tuesday,  January  16,'  1900. 
This  cause   having  been   continued   from 

the day  of  November,  A.  D.  1899,  being 

the  day  theretofore  fixed  by  the  court  for 
the  hearing  of  this  cause,  until  the  27th 
day  of  November,  a.  d.  1899,  upon  said  last- 
named  date  came  the  plaintiff  by  its  attor- 
neys, and  also  the  defendant  the  Cleveland, 
Cincinnati,  Chicago,  &  St.  Louis  Railway 
Company,  by  its  attorneys,  and  this  cause 
came  on  for  hearing  upon  the  petition  of 
the  plaintiff  filed  herein,  and  the  answer  of 
said  defendant  railway  company,  all  of  the 
defendants  having  been  duly  and  legally 
served  with  process  or  by  publication  here- 
in, and  upon  the  questions  of  the  existence 
of  the  corporation,  its  right  to  make  the  ap- 
propriation, its  inability  to  agree  with  the 
owners  of  the  property,  and  the  necessity 
for  the  appropriation,  and  the  same  was 
heard  upon  the  evidence  offered  by  the  par- 
ties, and  was  ar<7ued  by  counsel,  and  the 
court,  not  being  fully  advised  in  the  prem- 
ises, took  the  same  under  advisement;  and 
now,  on  this  16th  day  of  January,  a.  d. 
1900,  the  court,  being  fully  advised  in  the 
premises,  do  find  that  the  plaintiff  is  a  cor- 
poration, and  has  a  legal  right  to  make  the 
appropriation  of  the  property  described  in 
the  petition,  as  prayed  for;  that  the  plain- 
tiff is  unable  to  agree  with  the  owners  of 
the  property  as  to  the  amount  of  compensa- 
tion to  be  paid  therefor;  and  that  there  is 
a  necessity  for  such  appropriation  as  prayed 
for  in  the  petition;  and  the  court,  proceed- 
ing as  directed  by  statute,  orders  and  directs 
that  a  jury  be  drawn  as  required  by  law,  re- 
turnable at  a  time  to  be  hereafter  fixed  by 
the  court.  To  all  of  which  findings  of  the 
court  the  defendants  at  the  time  excepted. 
Charles  Kinninger, 
Probate  Judge. 
62  L.  R.  A. 


The  railway  company  filed  a  motion  for  a 
new  trial  March  3,  1900.  This  motion  was 
overruled  on  March  22,  1900,  and  a  bill  of 
exceptions  as  to  the  proceedings  on  prelim- 
inary hearing  was  allowed  for  the  railway 
company  April  23,  1900.  After  making  the 
findings  and  order  of  January  16,  1900,  the 
probate  court  ordered  a  jury  to  assess  to 
the  railway  company  compensation  on  ac- 
count of  the  appropriation.  A  jury  was 
drawn  and  impaneled,  and  the  ease  heard. 
A  verdict  of  $6,750  was  returned  by  the  jury 
and  confirmed  by  the  court.  The  motion 
for  new  trial  filed  by  the  telegraph  cable 
company  was  overruled.  One  of  the  grounds 
of  the  motion  was  that  the  verdict  was  ex- 
cessive. Error  was  prosecuted  in  the  court 
of  common  pleas  by  the  postal  telegraph 
cable  company  to  reverse  the  probate  court 
and  obtain  a  new  trial.  The  court  of  com- 
mon pleas  found  error,  and  reversed  the 
judgment  of  the  probate  court,  and  set  aside 
said  verdict,  but  retained  the  case  for  trial 
in  the  court  of  common  pleas  as  to  the  ques- 
tion of  compensation.  Trial  was  had  to  a 
jury  in  that  court,  and  a  verdict  for  $500 
compensation  returned  March  25,  1901, 
which  verdict  was  confirmed  on  March  30, 
1901.  During  the  trial,  exceptions  were 
taken  to  the  exclusion  of  evidence  offered  by 
the  railway  company,  and  also  exceptions 
to.  the  charge  of  the  court,  and  for  refusing 
to  charge  as  requested.  Error  is  prosecuted 
in  this  court  by  the  railway  company  to  re- 
verse the  judgments  of  the  lower  courts. 

Me3ar9.  E.  A.  Foote  and  Joint  T.  Dye* 

for  plaintiff  in  error: 

The  power  claimed  is  the  right  to  con- 
demn property  already  dedicated  to  a  public 
use, — property,  therefore,  which  could  not  be 
appropriated  under  general  powers  of  em- 
inent domain. 

Little  Miami  R.  Co,  v.  Dayton,  23  Ohio 
St.  51Q. 

The  judgment  of  condemnation  in  this 
case  deprives  the  railroad  company  of  ex- 
clusive privileges  and  rights,  and  compels 
it  to  consult  the  convenience  and  right js  of 
a  stranger,  and  adds  materially  to  its  re- 
sponsibilities. 

Pierce,  Railroads,  p.  159. 

No  compensation  for  an  estate  or  ease- 
ment acquired  through  condemnation  pro- 
ceedings would  be  just  or  adequate  which 
did  not  give  the  owner  of  the  original  es- 
tate the  precise  amount  in  money  that  his 
property  had  been  depreciated  in  value. 

Sater  v.  Burlington  d  Mt.  P.  PL  Road 
Cc.  1  Iowa,  386. 

In  the  absence  of  market  value  the  court 
or  jury  will  estimate  value  from  every  fad 
and  circumstance  from  which  value  can  be 
inferred.  Digitized  by  GOOgle 
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a  Sedgw.  Damages,  8th  ed.  §  1163;  Mur- 
ray V.  Stanton,  99  Mass.  348;  Montgomery 
County  V.  Schuylkill  Bridge  Co.  110  Pa.  54, 
20  Atl.  407 ;  Fairfax  v.  'Sew  York  C.  d  U. 
If.  R.  Co.  73  N.  Y.  167,  29  Am.  Rep.  119; 
(Ifrcen  t.  Boston  &  L.  R.  Co.  128  Mass.  221, 
35  Am.  Rep.  370;  Shenango  d  A.  R.  Co.  v. 
Braham,  79  Pa.  447;  Trout  r.  Kennedy,  47 
Pa.  387;  Erie  d  P.  R.  Co.  v.  Douthet,  88 
Pa.  243,  32  Am.  Rep.  451. 

Compensation  in  condemnation  proceed- 
ings is  to  be  made  as  though  the  property 
had  been  sold  and  the  purchaser  had  paid 
the  reasonable  price  asked. 

Cooley,  Const.  Lim.  6th  ed.  p.  691; 
Fletcher  v.  Peck,  6  Cranch,  87,  145,  3  L.  ed. 
162 ;  Somerrille  d  E.  R.  Co.  v.  Doughty,  22 
N.  J.  L.  495. 

H  the  market  is  reduced  to  one  purchaser 
who  insists  upon  having  the  particular  prop- 
erty, then  the  value  of  that  property  to  the 
particular  purchaser  ought  to  be  a  matter 
for  consideration. 

Little  Rock  Junction  R.  Co.  v.  Woodruff, 
49  Ark.  381,  5  S.  W.  792;  Mississippi  d  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
25  L.  ed.  206. 

Mr.  H.  D.  Estabrooli  also  for  plaintiff 
in  error. 

Messrs.  Henry  Newbesia  A  Robert 
NewbesiB  and  Frank  L.  I<oese]i»  for  de- 
fendants in  error: 

The  finding  of  the  probate  court  on  the 
jurisdictional  question  of  the  right  to  make 
the  appropriation  is  not  subject  to  review. 

Ohio  Postal  Teleg.  Co.  v.  Cleveland,  C.  C. 
d  St.  L.  R.  Co.  8  Ohio  N.  P.  122;  Covington 
d  C.  Bridge  Co.  v.  Magruder,  63  Ohio  St. 
455,  59  N.  E.  216;  Cincinnati  d  E.  R.  Co.  v. 
Bailey,  39  Ohio  St.  170;  Powers  v.  Hazel- 
ton  d  L.  R.  Co.  33  Ohio  St.  429. 

The  finding  and  decision  of  the  probate 
court  as  to  the  necessity  and  right  of  the 
appropriation  were  not  a  final  order. 

Luxton  V.  ym'th  River  Bridge  Co.  147  U. 
S.  337,  37  L.  ed.  194,  13  Sup.  Ct.  Rep.  356; 
Southern  R.  Co.  v.  Postal  Teleg.  Cable  Co. 
179  U.  S.  641,  45  L.  ed.  355,  21  Sup.  Ct. 
Rep.  249. 

The  measure  of  damages  is  for  the  use  of 
the  property  of  which  the  owner  is  deprived 
by  the  appropriation,  and  not  for  the  value 
of  the  land  itself. 

Dodson  V.  Cincinuati,  34  Ohio  St.  276; 
Lake  Shore  d  M.  S.  R.  Co.  v.  Cincinnati  S. 
d  C.  R.  Co.  30  Ohio  St.  604;  Toledo  d  O.  C. 
R.  Co.  V.  Fostoria,  7  Ohio  C.  C.  293. 

Nor  can  speculative  values  be  considered. 

Poirers  v.  Hazclton  d  L.  R.  Co.  33  Ohio 
St.  420. 

Under  the  statute  of  Ohio  it  was  as  com- 
petent to  construct  a  telegraph  line  along 
a  railroad  as  a  highway  crossing  over  it. 
62  L.  R.  A. 


Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

The  measure  of  damages  is  the  extent  to 
which  the  value  of  the  use  by  the  railroad 
company  is  diminished  by  the  use  of  the 
same  by  the  telegraph  company  for  its  pur- 
poses. 

St.  Louis  d  C.  R.  Co.  v.  Postal  Teleg.  Co. 
173  111.  508,  51  N.  E.  382;  Mobile  d  0.  R. 
Co.  V.  Postal  Teleg.  Cable  Co.  76  Miss.  731, 
46  L.  R.  A.  223,  26  So.  370;  Postal  Teleg. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.  104 
Fed.  624;  Postal  Teleg.  Cahle  Co.  v.  Ofvgon 
Short  Line  R.  Co.  23  Utah,  474,  05  Pac.  735; 
Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line 
R.  Co.  114  Fed.  787;  Union  P.  R.  Co.  v.  Col- 
orado Postal  Teleg.  Cable  Co.  30  Colo.  133, 
60  Pac.  564. 

The  damages  were  merely  nominal. 

Mobile  d  O.  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  101  Tenn.  62,  41  L.  R.  A.  403,  46  S.  W, 
571;  Mobile  d  0.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  120  Ala.  21,  24  So.  408. 

Priee,  J.,  delivered  the  opinion  of  the 
court : 

The  controversy  between  the  parties  to 
this  case  opened  in  the  probate  court  of 
Crawford  county  in  August,  1899,  and  it 
has  been  carried  on  with  unremitting  vigor 
through  that  and  the  intervening  courts, 
and  its  various  phases  have  been  elaborately 
presented  to  this  court  in  briefs.  Some  of 
the  arguments  and  a  large  amount  of  statis- 
tical and  historical  matter  found  in  the  al- 
most unlimited  brief  for  plaintiff  in  error 
are  wholly  superfluous,  and  we  are  asked  to 
pass  upon  numerous  questions  which  coun- 
sel discuss  therein,  many  of  which  are  no 
longer  material,  and  tend  only  to  obscure, 
if  not  to  lose  sight  of,  the  necessary  vital 
points  found  in  the  record.  Sifting  the 
wheat  from  the  chaff  of  the  case,  the  sub- 
ject of  our  labor  may  be  divided  into  two 
branches:  (1)  The  proceedings  had  on  the 
petition  of  the  Ohio  Postal  Telegraph  Cable 
Company  against  the  railway  company  in 
the  probate  court  for  the  purpose  of  appro- 
priation to  its  use  of  part  of  its  right  of 
way,  and  which  is  called  the  "preliminary 
hearing;"  (2)  the  questions  arising  on  the 
trial  before  the  jury  for  the  assessment  of 
compensation  to  the  railway  company. 

1.  It  is  forcibly  pressed  upon  our  atten- 
tion by  counsel  for  defendant  in  error  that, 
by  reason  of  the  neglect  of  plaintiff  in  er- 
ror, the  proceedings  at  the  preliminary  hear- 
ing are  not  before  us,  because  its  motion  for 
a  new  trial  was  not  filed  within  the  stat- 
utory time  in  such  cases,  and  that  the  bill 
of  exceptions  purporting  to  contain  the  pre- 
liminary proceedings  was  not  prepared  and 
allowed  within  the  time  prescribed  by  stat- 
ute.   And  we  are  cited  ^f^-^^^^  fff^SOC^C 
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oourt  of  common  pleas,  where  we  find  that, 
for  the  above  reasons,  that  court  struck  from 
the  files  the  bill  of  exceptions,  and  dis- 
missed the  petition  in  error  filed  therewith 
by  the  railway  company.  And  we  further 
fijid  that  the  circuit  court  affirmed  the  court 
of  common  pleas  in  so  doing.  This  is  com- 
plained of  in  this  court  as  erroneous,  in 
case  No.  7,778,  between  the  same  parties, 
and  which  is  a  close  companion  of  this  case, 
and,  as  such,  will  be  decided  presently.  68 
Ohio,  328,  67  N.  E.  1096.  However,  we  do 
not  regard  that  controversy  as  very  im- 
portant now,  and  we  may  and  do  ignore  the 
bill  of  exceptions,  as  being  properly  strick- 
en from  the  case;  and  yet  we  have  remain- 
ing in  the  record  a  vital  question  as  to  the 
jurisdiction  acquired  by  the  probate  court, 
and  this  is  exhibited  in  the  certified  tran- 
script of  that  court,  which  was  a  necessary 
part  of  the  record  in  each  of  the  reviewing 
courts,  and  also  of  the  record  in  this  court. 
This  is  properly  so,  in  order  that  we  may 
have  a  continuous  chain  of  the  controversy 
from  its  inception  in  August,  1899,  down  to 
the  last  verdict  and  judgment  of  the  trial 
court,  in  March,   1901. 

An  issue  was  made  up  between  the  defend- 
ant in  error  and  the  railway  company,  when 
the  latter  denied  each  and  every  allegation 
of  the  petition  asking  the  appropriation. 
The  petition  was  more  than  the  ordinary 
petition  to  appropriate  the  property  of  an- 
other, and  it  was  so  necessarily,  because  the 
statute  under  which  the  petitioner  was  pro- 
ceeding rc*quired  averments  of  fact  not  usual 
or  required  in  other  cases  of  appropriation. 
After  fully  describing  what  ground  it  de- 
sired to  use,  and  what  it  expected  to  place 
and  erect  on  the  premises  desired,  and  other 
facts  to  give  the  court  jurisdiction  to  hear 
the  case,  it  is  alleged:  "Plaintiff  says  that 
the  erection  of  said  telegraph  line  upon  said 
right  of  way  of  said  railway  company  will 
not  in  any  material  degree  interfere  with 
the  practical  or  usual  and  ordinary  uses  to 
which  said  railway  company  is  authorized 
to  put  such  right  of  way,  but  that  if  this 
honorable  court,  nevertheless,  shall  be  satis- 
fied that  the  construction  of  said  line  in  any 
place  will  interfere  in  any  material  degree 
with  such  use  of  the  right  of  way  by  the  de- 
fendant railway  company,  this  plaintiff 
hereby  offers  and  stands  ready  at  all  times 
to  construct  and  erect  the  line  at  such  other 
places  and  in  such  manner  as  this  honorable 
court  shall  direct  and  require."  This  lan- 
guage, as  a  part  of  the  petition,  would  nat- 
urally occur  to  the  pleader  on  the  reading 
of  the  statute  under  which  the  telegraph 
cable  company  was  proceeding.  The  act  au- 
thorizing the  steps  taken  by  defendant  in 
error  was  passed  March  31,  1865  (62  Ohio 
IJaws,  p.  72),  and,  so  far  as  we  know  judi- 
62  L.  R.  A, 


cially,  has  had  a  silent  and  harmless  exist- 
ence until  it  was  invoked  in  this  case.  By 
I  3456,  Rev.  Stat.  1892,  a  magnetic  tele- 
graph company  may  enter  upon  any  land, 
whether  owned  by  an  individual  or  corpora- 
tion, for  the  purpose  of  a  preliminary  sur- 
vey and  examination,  with  a  view  to  locat- 
ing and  erecting  its  lines,  and  that  it  "may 
appropriate  so  much  thereof  as  may  be 
deemed  necessary  for  the  erection  and  main- 
tenance of  its  telegraph  poles,  piers,  abut- 
ments, wires,  and  other  necessary  fixtures, 
and  for  stations,  and  the  right-of-way  ot«- 
such  lands  and  adjacent  lands  8ufl[icient  to 
enable  it  to  construct  and  repair  its  lines." 
The  next  section  (3457)  limits  the  right  of 
occupation  by  the  telegraph  company,  so 
that  it  may  not  interfere  with  buildings 
and  inclosures  belonging  to  the  landowner. 
It  is  provided  in  §  3458:  "When  lands 
sought  to  be  appropriated  for  lines  of  mag- 
netic telegraph  are  held  by  a  corporation 
incorporated  under  any  law  of  this  state, 
whether  held  by  purchase,  or  in  virtue  of 
any  appropriation  authorized  by  its  charter 
or  by  any  law  of  this  state,  the  right  of  the 
company  to  appropriate  such  lands  shall  be 
limited  to  such  use  of  the  same  as  shall  not 
in  any  material  degree  interfere  with  the 
practical  uses  to  which  the  company  is  au- 
thorized to  put  such  lands  under  its  char- 
ter. .  .  ."  Because  of  this  express  lim- 
itation on  the  right  to  appropriate  the  lands 
of  an  Ohio  corporation,  it  was  incumbent 
upon  the  telegpraph  cable  company  to  plead 
in  its  petition  a  proposed  condition  which 
would  be  within  the  statutory  limitation, 
and  it  so  pleads,  as  we  have  quoted  from 
that  petition.  Therefore,  when  the  railway 
company  denied,  as  it  did,  each  and  every 
allegation  in  the  petition,  the  averment 
quoted  was  put  in  issue,  and  the  burden  of 
proof  was  upon  the  petitioner  to  satisfy  the 
probate  court  of  the  truth  of  that,  as  well 
as  other  jurisdictional  averments.  It  is  not 
difficult  to  see  how  important  the  inquiry 
would  be  on  this  subject  of  probable  con- 
fiicting  uses.  In  this  case  the  property  to 
be  used  is  the  right  of  way  of  a  railroad 
company  holding  an  Ohio  charter,  as  the  pe- 
tition avers,  and  it  devolved  upon  the  peti- 
tioner to  satisfy  the  probate  court  that  the 
use  and  occupancy  it  desired  would  not  **in 
any  material  degree  interfere  with  the  prac- 
tical uses  to  which  the  company  is  author- 
ized to  put  such  lands  under  its  charter.'' 
This  recognizes  the  well-settled  rule  that 
property  devoted  to  one  use  cannot  be  sub- 
jected to  another  use  unless  it  be  consistent 
with  the  first.  The  briefs  of  counsel  are  si- 
lent on  this  subject,  and  we  cannot  find  in 
them  any  statement  tending  to  show  whether 
or  not  any  evidence  was  introduced  on  the 
preliminary  hearing  touching  this  question; 
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and,  unless  we  look  into  the  forbidden  bill 
of  exceptions,  we  cannot  know  with  absolute 
certainty.  But  we  have  a  right  to  assume 
that  no  such  testimony  was  offered  or  re- 
ceived, because  the  record  of  the  probate 
court  is  entirely  silent  and  contains  no  find- 
ing upon  the  subject,  and  in  this  we  think 
that  record  is  fatally  defective. 

Section  3459,  Rev.  Stat.  1892,  provides 
that  "the  right  of  such  company  to  use  lands 
held  by  a  railroad  company,  for  the  per- 
manent structures  of  said  telegraph,  shall 
be  limited  to  the  land  which  lies  within  5 
feet  of  the  outer  limits  of  the  right  of  way 
of  the  railroad  company,  where  it  is  practi- 
cable to  erect  the  line  within  those  limits; 
when  the  company  seeks  to  appropriate 
lands  that  lie  beyond  those  limits,  its  peti- 
tion must  set  forth  the  facts,  showing  that 
it  is  impracticable  to  erect  such  line  within 
said  limits.  .  .  .  The  probate  court  shall 
in  all  instances  determine,  if  it  be  contro- 
verted by  the  railroad  company,  whether 
the  erection  of  the.  line  at  the  place  or 
places  designated  will  in  any  material  de- 
gree interfere  with  the  practical  uses  to 
which  such  railroad  company  is  authorized 
to  put  such  land,  and  if  the  court  is  satis- 
fied that  it  will  so  interfere,  it  shall  reject 
the  petition,  or  require  the  structure  to  be 
erected  at  such  other  place  or  places,  as  the 
eourt  shall  direct.  •  •  ."  In  the  case  at 
bar  the  telegraph  company  desired  to  appro- 
priate to  its  use  the  outer  5  feet  of  the  right 
of  way  of  the  railroad  company,  and  it  al- 
leged that  such  use  would  not  interfere  in 
any  material  degree  with  the  practical  uses 
of  the  right  of  way  by  the  railroad  company. 
This  was  controverted  by  the  latter  company 
by  answer  in  the  probate  court.  On  the  con- 
troversy, the  above  statutes  make  it  the 
duty  of  that  court  to  determine,  as  a  juris- 
dictional fact,  whether  or  not  the  desired 
use  and  occupancy  will  interfere  in  any  ma- 
terial degree  with  the  practical  uses  the 
railroad  company  has  a  right  to  make  of  its 
right  of  way.  The  court  had  no  discretion 
on  the  subject,  because  the  statute  is  man- 
datory. It  is  a  wise  provision,  and  is  in- 
tended to  ascertain,  to  some  extent,  at  least, 
in  advance  of  calling  of  a  jury  to  assess 
compensation,  whether  the  desired  use  will 
be  compatible  with  the  rights  of  the  railroad 
company.  How  does  the  record  stand  on 
this  point?  As  seen  from  the  entry  copied 
in  the  statement  of  this  case,  the  probate 
court  made  no  finding  on  the  issue  joined  as 
to  the  conflicting  use.  The  findings  are  such 
only  as  are  made  in  the  ordinary  case  for 
the  appropriation  of  property,  as  follows: 
"Now,  on  this  16th  day  of  January,  a.  d. 
1900,  the  court,  being  fully  advised  in  the 
premises,  do  find  that  the  plaintiff  is  a  cor- 


appropriation  of  the  property  described  in 
the  petition  as  prayed  for;  that  the  plain- 
tiff is  unable  to  agree  with  the  owners  of 
the  property  as  to  the  amount  of  compensa- 
tion to  be  paid  therefor;  and  that  there  is 
a  necessity  for  such  appropriation,  as  prayed 
for  in  the  petition;  and  the  court,  proceed- 
ing as  directed  by  statute,  orders  and  di- 
rects that  a  jury  be  drawn,"  etc.  These  find- 
ings are  such  as  are  contemplated  by  §  6420, 
Rev.  Stat.  1892,  which  is  a  part  of  the  gen- 
eral act  for  appropriation  of  property.  But 
the  telegraph  company,  in  order  to  avail  it- 
self of  that  act,  to  enter  upon  and  appro- 
priate the  use  of  a  part  of  a  right  of  way 
from  another  corporation,  must  bring  itself 
witliin  the  provisions  of  the  law  which  au- 
thorize such  a  proceeding,  and  plead  and 
prove  the  additional  jurisdictional  fact  upon 
which  the  court  can  authorize  the  appropri- 
ation. The  facts  were  pleaded,  but  no  hear- 
ing was  had  upon  ,them,  sCs  we  assume,  for 
the  court  did  not  pass  upon  them.  We  re- 
gai'd  the  finding  required  in  §  3459,  aupra^ 
as  essentially  jurisdictional,  and  that  it 
would  be  the  chief  stone  in  the  foundation 
upon  which  the  telegraph  company  must 
base  its  right  to  institute  and  conduct  the 
inquiry  as  to  compensation  to  the  owner; 
and  where  this  chief  stone,  prescribed  by 
statute  to  be  laid  at  the  preliminary  hear- 
ing, is  absent,  the  superstructure  will  not 
withstand  attack,  especially  when  made  in 
a  direct  proceeding.  Adopting  the  above 
course  of  reasoning,  we  are  of  opinion  that 
the  probate  court  did  not  obtain  jurisdiction 
to  order  the  appropriation  and  make  the  or- 
der of  an  inquiry  of  compensation  before  a 
jury.  If  the  petitioner  made  no  proof  un- 
der §  3458,  Rev.  Stat.  1892,  the  petition 
should* have  been  rejected. 

2.  What  we  have  said  under  the  first 
branch  of  the  case  might  well  terminate  our 
labor;  but,  as  the  reversal  will  take  the  case 
back  to  the  probate  court  for  a  new  prelim- 
inary hearing  on  the  petition  and  answer, 
it  is  best  to  dispose  of  the  grave  contention 
concerning  the  true  measure  of  damages  to 
be  adopted  for  the  guidance  of  the  jury,  if 
the  case  should  reach  that  stage,  and  re- 
quire, as  it  would,  an  inquiry  and  assessment 
of  compensation.  The  record  of  the  trial  on 
this  subject  in  the  lower  court  discloses 
many  vain  efforts  on  the  part  of  the  rail- 
road company  to  introduce  some  evidence  of 
the  threatened  invasion  of  its  rights,  and 
its  injurious  consequences.  It  succeeded  in 
qualifying  some  of  its  witnesses  to  give  tes- 
timony as  to  the  value  of  its  right  of  way 
with  and  without  the  encumbrance  of  the 
telegraph  company,  but  they  were  not  al- 
lowed to  state  what  the  difference  in  value 


would  be.     Various  other  forms  of   inquiry 
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ure  of  compensation,  but  none  were  satis- 
factory to  the  court,  and  in  the  end  there 
was  no  evidence  admitted  upon  which  the 
jury  could  pass.  Therefore  the  verdict  of 
the  jury  was  rendered  practically  without 
any  evidence,  except  it  be  the  charge  of  the 
court.  Some  of  the  evidence  offered  was 
properly  excluded,  but,  in  all  the  rulings  of 
the  court  upon  the  constant  controversies 
over  the  introduction  of  testimony,  the 
court  was  content  with  sustaining  objec- 
tions, and  at  no  time  did  it  undertake  to 
lay  down  any  rule  by  which  counsel  might 
be  guided.  And  after  the  close  of  all  vain 
efforts,  the  court,  after  reading  the  petition 
and  answer,  gave  the  following  and  only 
charge:  "The  court  charges  you  that  the 
damages  bustained  by  the  railroad  company 
by  such  use  of  said  5-foot  strip  by  the  plain- 
tiff, the  telegraph  company,  can  only  be 
nominal  damages.  Nominal  damages  in 
this  case  may  be  anywhere  from  $100  to 
$500.  Your  verdict  will  be  for  the  defend- 
ant for  such  damages  as  you  find  it  has  sus- 
tained, within  the  above  limits."  The  jury 
took  the  suggestion  of  the  court,  and  re- 
turned a  verdict  for  $500.  In  our  judgment, 
the  instruction  is  not  the  law  of  the  case, 
nor  is  it  even  a  faithful  remembrance  of 
the  meaning  of  "nominal  damages."  It  is 
said  that  the  trial  court  obtained  the  above 
standard  of  compensation  from  the  follow- 
ing and  similar  cases  cited  in  brief  of  de- 
fendant in  error:  Mobile  d  O,  R.  Co,  v. 
Postal  Teleg.  Cable  Co.  101  Tenn.  62,  41  L. 
R.  A.  403,  46  S.  W.  571;  case  between  same 
parties  before  supreme  court  of  Alabama, 
120  Ala.  21,  24  So.  408;  Postal  Teleg,  Cable 
Co.  v.  Oregon  Short  Line  R.  Co,  104  Fed. 
623;  case  between  same  parties,  40  C.  C.  A. 
663,  111  Fed.  842;  Postal  Teleg,  Cable  Co, 
V.  Oregon  Short  Line  R.  Co,  23  Utah,  474, 
66  Pac.  735 ;  St.  Louis  d  C,  R.  Co,  v.  Postal 
Teleg.  Co.llS  111.  608,  51  N.  E.  382;  Chi- 
cago, B.  d  Q.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581.  We 
have  examined  those  cases,  and  the  facts  up- 
on which  they  stand,  and  the  rule  held  in 
most  of  them  is  entirely  different  from  the 
instruction  given  by  the  trial  court  in  this 
case.  True,  in  two  of  the  cases  the  judges 
deciding  them  use  the  term  "nominal  dam- 
ages" as  the  standard  of  recovery,  but  it  was 
a  conclusion  from  the  facts  of  the  case  in 
hand,  and  not  as  a  rule  of  law  to  govern  iu 
other  cases.  The  two  cases  referred  to  are 
Mobile  d  O.  R.  Co.  v.  Postal  Teleg.  Cable 
Co.  101  Tenn.  62,  41  L.  R.  A.  403,  46  S.  W. 
571;  same  parties,  120  Ala.  21,  24  So.  408. 
But  they  quote  and  approve  the  rule  adopted 
in  the  other  cases,  which  we  will  briefly  notice. 
In  Postal  Teleg.  Cable  Co.  v.  Oregon  Short 
Line  R.  Co.  104  Fed.  623,  supra,  Beatty,  Dis- 
trict Judge,  held:  "The  compensation  which 
G2L.R.A. 


a  telegraph  company  Is  required  to  pay  for 
the  right  to  construct  and  maintain  its  line 
upon  the  right  of  way  of  a  railroad  company 
is  the  amount  of  decrease  in  the  value  of 
the  use  of  such  right  of  way  for  railroad 
purposes  which  will  results"  That  case  went 
to  the  circuit  court  of  appeals,  where  it  was 
affirmed,  and  is  found  in  49  C.  C.  A.  663,  111 
Fed.  842,  supra.  Other  questions  than  com- 
pensation were  involved,  on  which  the  dis- 
trict court  was  affirmed,  and  the  court  of 
appeals  would  not  reverse  alone  because  it 
was  claimed  the  amount  of  compensation 
was  inadequate;  that  question  being  pe- 
culiarly one  for  the  trial  court,  rather  than 
a  court  of  error.  In  Postal  Teleg,  Cable 
Co.  Y.  Oregon  Short  Line  R.  Co,  23  Utah, 
474,  65  Pac  735,  supra,  the  court  found  as 
a  fftct  that  the  part  of  right  of  way  sought 
to  be  condemned  by  the  telegraph  company 
was  idle  property,  and  not  then  used  for  any 
purpose  by  the  railroad  company,  and  hence 
the  opinion  as  to  nominal  damages.  In  St. 
Louis  d  C.  R,  Co.  v.  Postal  Teleg.  Co.  173 
111.  508,  51  N.  E.  382,  supra,  the  court 
favored  the  rule  as  stated  in  syl.  13 :  "The 
measure  of  damages  where  a  telegraph  com- 
pany condemns  a  right  of  way  for  its  line 
along  and  upon  a  railroad  right  of  way  is 
the  value  of  the  land  actually  taken  for 
placing  the  poles,  and  the  extent  to  which 
the  value  of  the  use  of  the  portions  between 
poles  and  under  the  wires,  for  railroad  pur- 
poses, is  diminished  by  their  use  by  the  tel- 
egraph company."  In  Chicago,  B,  d  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed.  979, 
17  Sup.  Ct.  Rep.  581,  the  city  of  Chicago  in- 
stituted proceedings  to  open  and  extend  one 
of  its  public  streets  over  the  tracks  of  the 
railroad,  and  one  of  the  controversies  was 
over  the  measure  of  compensation  and  dam- 
ages. The  case  reached  the  Supreme  Court 
of  the  United  States,  as  found  in  166  U.  S. 
226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 
In  the  consideration  of  the  amount  of  com- 
pensation allowed  to  the  railroeui  company 
in  the  state  courts,  the  Supreme  Court  of 
the  United  States  decided  that  it  could  not 
examine  the  evidence  to  determine  whether 
the  verdict  was  inadequate  or  not,  inas- 
much as  its  review  was  confined  to  funda- 
mental questions  of  law.  As  to  the  lawful 
measure  of  compensation  on  the  facts  of 
that  case,  the  court  held  the  following  prop- 
osition: "In  a  proceeding  in  a  state  court 
in  Illinois  to  ascertain  the  compensation 
due  a  railroad  company,  arising  from  the 
opening  of  a  street  across  its  tracks — the 
land,  as  such,  not  being  taken,  and  the  rail- 
road not  being  prevented  from  using  it  for 
its  ordinary  railroad  purposes  and  being  in- 
terfered with  only  so  far  as  the  right  to  it* 
exclusive  enjoyment  for  purposes  of  railroad 
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ing  Die  land  within  the  crossing  to  public 
use  as  a  street — the  measure  of  compensa- 
tiou  is  the  amount  of  decrease  in  the  value 
of  its  use  for  railroad  purposes  caused  by 
its  use  for  purposes  of  a  street;  the  use  for 
the  purposes  of  a  street  being  exercised 
jointly  with  the  company  for  railroad  pur- 
poses." Other  cases  cited  for  defendant  in 
error  are  not  materially  diflferent,  and  we 
will  not  review  them.  Enough  is  seen  in  all 
of  them  to  determine  that  the  competent  evi- 
dence of  the  injury  and  inconvenience  to  be 
incurred  by  creating  the  second  easement 
are  to  be  the  basis  of  just  compensation, 
and,  unless  the  facts  show  that  no  substan- 
tial damage  will  be  sustained  by  the  rail- 
road company,  the  court  is  not  warranted 
in  charging  the  jury  that  merely  nominal 
damages  can  be  recovered. 

The  petition  for  the  appropriation  in  this 
case  detailed  the  size,  height,  and  character 
of  poles  to  be -erected  on  the  right  of  way, 
or  the  5-foot  strip  thereof,  and  the  other 
fixtures  to  be  placed  along  the  line.  Full 
inquiry  was  competent  at  the  trial  for  com- 
pensation to  develop  what  the  real  situation 
would  be  when  the  telegraph  company  would 
have  its  line  completed  and  in  operation. 
The  width  and  character  of  the  right  of  way 
of  the  railroad  along  the  entire  line  to  be  so 
encumbered  is  also  competent,  so  that  the 
jury  might  have  as  fully  as  possible  what 
the  new  use  by  the  telegraph  company  will 
be.  Of  course,  it  will  not  and  cannot  appro- 
priate in  fee  simple  any  part  of  such  right  of 
way,  nor  abridge  the  right  of  the  railroad 
company  to  the  use  of  its  entire  right  of 
way,  except  so  far  as  it  may  be  necessary 
for  the  new  easement  to  be  created  and  used 
for  a  line  of  telegraph ;  that  is,  to  plant  and 
erect  poles,  string  the  wires,  and  make  a  com- 
plete line  of  telegraphic  communication,  as 
detailed  in  the  petition  for  appropriation, 
and  the  right  to  enter  and  go  along  the  line 
to  make  needed  improvements  and  repairs  in- 
side the  foregoing  limits.  Another  observa- 
tion in  this  connection  should  not  be  over- 
looked, and  in  this  respect  the  statutes  of 
this  state  may  be  unlike  those  of  states  from 
which  above  cases  have  been  taken.  Our  gen- 
eral assembly  has  imposed  on  railroad  com- 
panies certain  duties  in  caring  for  and 
maintaining  their  rights  of  way,  so  that  the 
public,  and  especially  adjoining  landowners, 
may  not  suffer  from  fires  which  start  on  rail- 
road premises.  Other  restrictions  are  placed 
upon  the  use  and  condition  of  the  right  of 
way.  Whatever  these  imposed  obligations 
may  be,  we  think  they  may  be  properly 
taken  into  account,  inasmuch  as  the  tele- 
graph company  does  not  assume  them,  nor 
are  they  imposed  upon  it  by  reason  of  its 
62  L.  R.  A. 


joint  occupancy  of  a  part  of  the  right  of 
way.  It  iieems  quite  reasonable  that  when 
a  telegraph  company,  by  virtue  of  the  stat- 
ute, condemns  to  its  use  a  part  of  the  prem- 
ises of  one  of  the  trunk-line  railroads  of  the 
country  for  the  distance  appearing  in  this 
case,  more  than  mere  nominal  damages  or 
compensation  may  be  involved.  From  the 
best  light  we  have  upon  the  law  applicable 
to  this  case,  we  believe  the  measure  of  com- 
pensation should  be  the  amoimt  which  the 
right  of  way  of  the  railroad  company  for 
railroad  purposes  is  diminished  in  value 
by  the  proposed  easement  of  the  tele- 
graph company,  or,  in  other  words,  the 
amount  of  the  decrease  in  the  value  of  the 
use  of  such  right  of  way  for  railroad  pur- 
poses  which  will  be  caused  by  the  appropri- 
ation of  an  easement  on  the  same  for  the 
purpose  of  erecting  and  maintaining  a  tele- 
graph line  thereon.  It  may  be  said  that 
this  rule  should  be  modified  or  limited  in  its 
application,  because  of  the  provision  in  the 
statute  authorizing  the  appropriation, 
whereby  the  railroad  company  at  any  future 
time  may  notify  the  telegraph  company 
that  it  needs  for  railroad  purposes  a  part  or 
all  of  the  ground  occupied  by  it,  in  which 
event  the  telegraph  company  is  required  to 
yield  possession  and  locate  elsewhere.  We 
think  there  should  be  no  such  modification 
for  that  reason.  The  appropriating  company, 
desiring  to  avail  itself  of  a  statute  contain- 
ing such  a  provision,  assumes  all  the  risks 
of  being  ousted  in  whole  or  in  part,  and  ven- 
tures upon  gaining  possession  and  holding  . 
it  against  the  will  of  the  railroad  company. 
The  latter  does  not  welcome  the  new  com- 
panion, and  it  may,  in  course  of  time,  be 
asked  to  give  way  to  the  needs  of  the  rail- 
road. But  it  may  not  comply,  and  litiga- 
tion will  follow  to  secure  full  possession  to 
the  owner  of  the  right  of  way.  Of  the  prob- 
ability of  these  sequences,  the  telegraph 
company  has  full  knowledge,  and  it  canuot 
insist  that  such  probable  results  should  mit- 
igate the  compensation  to  be  paid  for  the 
right  of  appropriation. 

In  conclusion,  we  find  that  the  trial  court 
erred  in  the  charge  to  the  jury,  and  the  cir- 
cuit court  erred  in  affirming  the  judgment 
of  the  former. 

The  judgments  of  the  Circuit  Court,  the 
Court  of  Common  Pleas,  wnd  the  Probate 
Court  are  reversed,  and  the  cause  is  re- 
manded to  the  Probate  Court  for  a  new  pre- 
liminary hearing  on  the  petition,  and  an- 
swer thereto,  and  for  further  proceedings  ac- 
cording ty  law. 

Bvrket,  Ch.  J.,  and  Spear,  Davicy 
Shanek,  and  Crew,  ^^^^^1^S^(^00^{(^ 
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Edward  LANGENBAUGH  et  al,  Plffa.  in 
Err., 

17. 

Hufirh  T.  .WDERSON. 
(68  Ohio  St  131.) 

^1.  In  an  action  avalnat  the  lessor  and 
leBseev    In    an    oil    and    arav    leaae    to 

lecover  for  the  burning  of  plalntifTs  building 
•n  a  lot  adjoining  the  leaaed  premises 
through  the  alleged  negligence  of  the  lessees, 
whereby  oil  escaped  from  a  tank  on  the  lat- 
ter, and  flowed  under  the  building,  and  thence 
down  the  slope  of  the  hill  to  a  creek,  where 
It  came  In  contact  with  a  flre,  which  fol- 
lowed back  the  trail  of  oil  and  burned  said 
building,  and  the  plaintiff's  petition  on 
which  issue  is  Joined  alleges  that  such  escape 
of  oil  resulted  from  the  negligent  acts  and 
omissions  of  duty  on  the  part  of  the  leasees 
in  not  safely  keeping  and  caring  for  the  oil, 
it  is  error  for  the  court  to  withdraw  from 
the  Jury  all  consideration  of  the  issues  Joined 
on  the  allegations  of  negligence,  and  limit  Its 
inquiry  to  the  questions :  "First.  Is  crude 
•11  stored  in  tanks  a  highly  explosive  and 
dangerous  substance,  and  a  constant  menace 
to  property  in  its  yicinlty?  Second.  Did  the 
defendants,  or  either  of  them,  store  crude 
oil  in  tanks  on  Mrs.  Scott's  property  adjoin- 
ing plaintiff's  property,  and,  if  so,  was  the 
storage  of  such  oil  there  the  proximate  cause 
of  burning  plaintiff's  property?"  On  the 
contrary,  the  case  should  have  been  submitted 
to  the  Jury  on  the  questions  of  negligence 
put  In  issue  by  the  pleadings. 
S.  In  the  trial  of  aacli  action,  'where  It 
appears  from,  the  evidence  that  the 
lessor  leased  the  lot  for  the  purpose  of  pro- 
ducing oil  or  gas  therefrom,  reserving  to  her- 
self one  eighth  of  the  oil  produced  and  de- 
livered in  tank  or  the  pipe  lines,  but  reserv- 
ing no  control  or  right  to  direct  the  manner 
of  drilling,  or  of  the  erection  of  tanks  on 
the  leased  premises,  but  who  surrendered 
complete  possession  and  control  thereof  to 
the  lessees  during  the  term  of  the  lease,  such 
lessor  Is  not  liable  to  the  owner  of  property 
to  which  oil  escapes  to  its  Injury,  solely 
through  the  negligence  and  omission  of  duty 
on  the  part  of  the  lessees;  and  refusing  to 
so  charge  when  requested  by  the  lessor  is  re- 
versible error. 

(March  81,   1903.) 

ERROR  to  the  Circuit  Court  for  Harrison 
County  to  review  a  judgment  aflSrming 
a  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  plaintiff  in  an  action  brought  to 
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recover  damages  for  injuries  alleged  to  have 
been  caused  by  oil  escaping  from  defendanu' 
storage  tank.    Reversed. 

Statement  by  Priee,  J.: 

The  plaintiff  brought  suit  to  recover  the 
value  of  a  residence  owned  by  the  plaintiff 
in  the  village  of  Scio,  which  he  claims  was 
destroyed  by  Are  on  the  night  of  March  18, 
1899,  through  the  fault  of  the  defendanU. 
The  facts  stated  in  the  amended  petition, 
and  relied  upon  for  recovery,  are,  in  sub- 
stance, that  plaintiff  below,  on  and  prior  to 
January,  1899,  was  the  owner  of  a  part  of 
lot  6  in  the  village  of  8cio,  and  that  Mary 
Scott  was  the  owner  of  the  adjoining  lot, 
both  being  in  the  main  part  of  the  village, 
where  houses  (mostly  wooden  structures) 
were  close  together,  as  was  well  known  tc 
the  defendants;  and  that  on  the  26th  da; 
of  January,  1899,  Mary  Scott  entered  into  a 
written  contract  with  her  codefendants,  by 
the  terms  of  which  she  leased  to  her  co- 
defendants  her  lot  for  oil  and  gaa  purposes, 
vesting  in  them  the  right  to  drill  thereon 
for  oil  or  gas;  and  that  the  defendants  all 
knew  of  the  danger  to  adjoining  property  in 
operating  said  adjoining  lot  for  said  pur- 
poses. Mary  Scott,  the  lot  owner  and  lessor, 
was  to  receive  as  royalty,  or  consideration 
for  said  leaae,  one  eighth  of  the  oil  that 
might  be  produced  from  said  lot,  delivered 
in  tank  or  in  pipe  lines,  the  balance  of  the 
oil  to  be  the  property  of  the  lessees.  The 
plaintiff  alleges  that  the  business  of  drill- 
ing for  oil  and  gas  on  the  premises  leased 
waa  hazardous  and  dangerous  to  adjoining 
property;  and,  further,  that  the  lessees 
drilled  a  well  on  the  lot  of  Mrs.  Scott  some 
time  prior  to  March  18,  1899,  which  was 
then  producing  oil  in  large  quantities,  and 
that  defendants  suffered  much  of  the  oil 
to  escape  and  mix  in  the  ground,  so  that  it 
became  combustible,  and  that  in  the  night  of 
that  day  an  elevated  tank,  which  had  been 
constructed  for  the  temporary  storage  of  the 
oil,  fell  over  upon  the  ground,  and  that  the 
oil  therefrom  saturated  the  ground  further 
with  oil,  and  that  other  large  quantities  of 
the  fluid  from  the  overturned  tank  ran  over 
the  ground  and  down  a  ravine  or  depression 
until  it  reached  an  open  fire,  from  which 
it  was  ignited,  and  the  fire  thus  caused 
burned  rapidly  back  along  the  line  of  its  es- 
cape, and  communicated  with  the  plaintiif's 


Note. — As  to  liability  for  negligence  In  re- 
spect to  oil  generally  and  injuries  caused  there- 
by, see  Klnnaird  v.  Standard  Oil  Co.  7  L.  R. 
A.  451 ;  nauck  v.  Tide  Water  Pipe  Line  Co.  20 
L.  B.  A.  642;  Brady  v.  Detroit  Steel  &  Spring 
Co.  26  L.  R.  A.  175;  Goodlander  Mill  Co.  v. 
Standard  Oil  Co.  27  L.  R.  A.  583;  Fuchs  v. 
St.  Louis,  34  L.  R.  A.  118 ;  and  Stone  v.  Bos- 
ton &  A.  R.  Co.  41  L.  R.  A.  794. 

As  to  liability  of  landlord  to  third  person 
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for  condition  of  premises  in  possession  of  tfn- 
ant.  see  I^e  v.  McLaughlin,  26  L.  R.  A.  197. 
and  note;  Uenson  v.  Beckwith.  38  L.  R.  A.  716; 
Whitmore  v.  Orono  Pulp  &  I»aper  Co.  40  L.  R- 
A.  377 ;  Canandalgua  v.  Foster,  41  L.  B.  A. 
554  ;  Texas  Loan  Agency  v.  Fleming.  44  L  R. 
A.  279 ;  Waterhouse  v.  Joseph  Schllts  Brevbig 
Co.  48  L.  R.  A.  167;  West  Chicago  Masonic 
Asso.  V.  Cohn,  55  L.  R.  A.  235 ;  and  Cbirdner  T. 
Rhodes,  57  L.  R.  A.  749.    LnOOQlC 
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building  near  said  tank,  and  entirely  de- 
stroyed it,  to  his  damage,  $1,500. 

The  plaintiff  next  states:  "That  the  dam- 
age thus  caused  to  him  was  the  direct  result 
of  the  wrongs  and  negligence  of  the  defend- 
ants in  these,  to  wit:  (1)  It  was  unlaw fu> 
to  locate  an  oil  well,  or  contract  for  or  per- 
mit the  same  to  be  drilled,  upon  the  lot 
aforesaid  of  the  defendant  Mary  Scott,  lo- 
cated as  it  was  in  such  dangerous  proximity 
to  the  buildings  of  the  plaintiff,  and  where, 
if  the  oil  should  escape,  it  would  naturally 
spread  out  over  the  ground,  and,  flowing 
downward,  would  become  ignited  from  the 
fires  below.  .  .  .  (2)  In  substance,  that 
the  surroundings  were  not  properly  pro- 
tected with  adequate  means  of  controlling 
and  confining  the  oil  produced  because 
there  was  no  provision  whatever  made  for 
preventing  the  flow  of  said  oil  down  to  the 
open  fires  below  on  other  lots  in  case  of  ac- 
cident to  the  tank;  and,  further,  that  the 
tank  was  elevated  upon  insufficient  sup- 
ports, by  reason  of  which  it  overturned.  (3) 
The  temporary  tank  was  negligently  and 
improperly  built  and  supported,  and  when 
filled  with  oil  was  liable  to  topple  over,  and 
that  its  supports  were  Insufficient.  (4) 
That  when  said  well  was  drilled  there  was 
in  force  an  ordinance  of  the  village  of  Scio, 
requiring  *that  the  oil  produced  from  any 
well  within  the  village  should,  until  trans- 
ported out  of  the  village,  be  securely  con- 
fined, and  kept  in  suitable  tanks,  so  as  to 
prevent  the  same  from  escaping  upon  the 
grounds  or  other  property  within  the  cor- 
poration, and  that  each  tank,  before  used, 
should  have  dug  surrounding  it  a  ditch  or 
excavation  of  sufficient  size  or  dimensions, 
and  to  be  so  located  that,  in  case  Of  acci- 
dent to  the  tank,  the  oil  therein  would  flow 
into  such  ditch  or  excavation.  .  .  .' 
The  plaintiff  alleges  a  failure  to  comply 
with  this  ordinance.  (5)  The  plaintiff 
further  alleges  that  the  defendants,  al- 
though aware  of  the  dangers  from  said 
well,  neglected  to  keep  a  proper  watch  or 
guard  at  all  over  said  well  at  night." 

Having  thus  stated  the  acts  of  negligence, 
the  prayer  of  the  petition  reads:  ** Where- 
fore, and  by  reason  of  the  several  acts  of 
negligence  and  wrong  herein  set  forth,  plain- 
tiff says  he  has  been  wrongfully  and  negli- 
gently injured  by  the  defendants  in  the  sum 
of  $1,500,  his  damages  so  as  aforesaid  sus- 
tained, for  which  he  asks  judgment." 

Mary  Scott,  the  lessor  of  her  codefend- 
ants,  by  answer  admitted  her  ownership  of 
the  lot  which  she  leased  to  coplaintiffs  in 
error  for  oil  and  gas  production,  and  that 
they  drilled  a  well  upon  said  lot  as  alleged, 
but  averred  that  she  had  no  part  in  the 
drilling  of  the  well  or  in  the  construction  of 
any  tanks  on  the  premises,  and  she  denies 
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that  she  had  any  power  or  control  over  the 
operation  of  said  well  or  any  of  the  devices 
or  means  used  by  her  lessees  in  producing 
or  caring  for  the  oil  or  gas  produced,  and 
generally  denies  all  the  acts  of  negligence 
charged  against  her.  For  further  defense 
she  alleges  that  after  the  execution  of  the 
lease  she  moved  away  from  the  premises  to 
a  residence  about  5  miles  from  Scio,  and 
that  her  said  lessees  took  possession  of  the 
lot  so  leased,  and  that  whatever  they  did 
thereon  was  without  any  directions  or  sug- 
gestions from  her. 

The  other  defendants,  the  lessees,  by  an- 
swer admitted  the  execution  of  the  lease, 
and  the  drilling  of  the  well,  which  produced 
oil,  and  denied  each  and  every  other  allega- 
tion in  the  amended  petition.  The  new  mat- 
ter in  the  answers,  if  any,  was  denied  by 
reply. 

The  evidence  adduced  on  the  trial  tended 
to  establish  that  the  lot  so  leased  by  Mrs. 
Scott  to  her  codefendants,  as  well  as  the 
lot  of  the  plaintiff,  Anderson,  are  part  of 
land  in  said  village,  which  slopes  and  de- 
clines rapidly  towards  a  valley  through 
which  runs  a  creek  or  stream  of  water,  and 
the  lot  of  Mrs.  Scott  is  above  the  lot  of  An- 
derson. The  fire  occurred  about  10  o'clock 
at  night  on  the  18th  of  March.  The  owners 
of  the  lease  had  constructed  on  the  leased 
lot  a  large  storage  tank,  having  a  capacity 
of  about  250  barrels,  and  also  a  smaller  tank 
for  temporary  storage,  of  about  60  barrels 
capacity,  and  this  smaller  tank  was  between 
the  well  and  the  larger  tank,  and  placed  on 
upright  posts  a  few  feet  above  the  ground. 
A  short  time  before  discovery  of  the  fire, 
this  tank,  by  reason  of  defect  in  or  the  giv- 
ing way  of  the  upright  posts,  turned  over, 
and  part  of  the  oil  escaping  therefrom  ran 
under  a  portion  of  Anderson's  house,  and 
thence  followed  a  slight  ravine  down  to  the 
creek,  and  there,  or  while  flowing  into  the 
creek,  came  in  contact  with  fire,  ignited,  and 
the  fire  traveled  back  up  the  track  of  the  es- 
caped oil  until  it  reached  the  Anderson 
premises,  and  consumed  the  house,  and  per- 
haps other  property.  The  record  does  not 
show  the  exact  distance  from  the  house  to  the 
creek,  nor  the  location  of  the  fire  with  which 
the  oil  came  in  contact,  but  it  waa  away 
from,  and  some  disUince  below,  the  premises 
of  either  of  the  parties.  At  the  close  of  the 
plaintiff's  testimony  Mary  Scott  and  her  co- 
defendants  severally  asked  the  court  to  di- 
rect a  verdict  in  their  favor,  which  was«re- 
fused,  and  exceptions  taken. 

The  court  stated  generally  to  the  jury  the 
claims  of  the  parties,  but  did  not  state  or 
explain  the  allegations  of  the  amended  pe- 
tition, upon  which  the  trial  was  had.  After 
saying  where  the  burden  of  proof  rested,  and 
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the  necessity  to  a  reoovery  of  a  preponder- 
ance of  the  evidence,  the  court  charged  the 
jury  as  follows:  "The  three  questions  of 
fact  which  I  shall  submit  to  you  for  your 
determination  in  this  case  are  these:  First. 
Is  crude  oil  stored  in  tanks  a  highly  explo- 
sive and  dangerous  substance,  and  a  con- 
stant menace  to  property  in  its  vicinity? 
Second.  Did  the  defendants,  or  either  of 
them,  store  crude  oil  in  tanks  on  Mrs. 
Scott's  property,  adjoining  plaintiff's  prop- 
erty, and,  if  so,  was  the  storing  of  sudi  oil 
there  the  proximate  cause  of  the  burning  of 
plaintiff's  property?  Third.  If  these  two 
propositions  or  questicms  are  answered  in 
the  negative  by  you,  then  your  verdict 
should  be  for  the  defendants ;  but,  if  these 
two  propositions  or  questions  are  answered 
by  you  in  the  affirmative,  then  the  remain- 
ing question  for  your  consideration  is, 
What  damage  or  loss  did  the  plaintiff  sus- 
tain by  reason  of  the  burning  of  his  build- 
ings? I  submit  only  these  three  questions 
to  you  for  your  determination  because  of 
the  many  undisputed  facts  in  this  case." 
The  jury  was  then  instructed  that  an  affirm- 
ative answer  to  each  of  these  questions  must 
be  supported  by  a  preponderance  of  the  tes- 
timony. The  defendant  Mrs.  Scott  asked 
special  instructions,  which  were  refused, 
and  these  will  be  noticed  in  the  opinion. 
The  defendants  excepted  to  the  charge  and 
to  the  refusal  to  charge  as  requested.  The 
jury  found  against  all  the  defendants  in  the 
sum  of  $1,000,  for  which  judgment  was  ren- 
dered, and  this  judgment  was  affirmed  by 
the  circuit  court.  This  proceeding  in  error 
is  to  reverse  the  judgments  of  both  courts. 

Messrs.  HarriaoB  Sc  Aaton,  A.  O. 
Barnes,  JohB  C.  DiekersoB,  Charles  C. 
Bow,  and  John  S.  Pearoe  for  plaintiffs  in 
error. 

Mr,  D.  A.  Holllnssworth,  for  defendant 
in  error: 

It  does  not  make  any  difference  what  the 
dan^erou:  substance  may  be.  If  it  is  dan- 
gerous the  owner  must,  at  his  peril,  confine 
it  80  as  not  to  injure  his  neighbor.  And 
who  but  the  jury  shall  determine  as  to  the 
danger  ? 

Defiance  Water  Co,  v.  Olinger,  64  Ohio  St. 
532,  32  L.  R.  A.  730,  44  N.  E.  238;  Bradford 
Glycerine  Co.  v.  St.  Mary*s  Woolen  Mfg.  Co. 
60*  Ohio  St.  500,  45  L.  R.  A.  658,  54  N.  E. 
528;  Cleveland  Terminal  d  Valley  R.  Co.  v. 
Marsh,  63  Ohio  St.  249,  52  L.  R.  A.  142.  58 
N.  E.  821;  Bryan,  Petroleum,  tit,  Neg, 
Wood,  NuiHances,  $  01),  note  3;  Cooley, 
Torts,  pp.  142-145,  72'5;  16  Am.  &  Eng.  Enc. 
Law,  p.  »S1 ;  Kelley  v.  Ohio  Oil  Co.  57  Ohio 
St.  317,  39  L.  R.  A.  765,  49  N.  E.  399;  Ohio 
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Qas  Fuel  Co.  y.  Andrews,  50  Ohio  St.  695, 
29  L.  R.  A.  337,  35  N.  £.  1059;  ColumhuM  d 
H.  Coal  d  I.  Co.  v.  Tucker,  48  Ohio  St.  41, 12 
L.  R.  A.  677,  26  N.  E.  630;  Huff  v.  Austin, 
46  Ohio  St.  3S6,  21  N.  E.  864;  Tiffin  v.  Me- 
Cormaok,  34  Ohio  St  638,  32  Am.  Rep.  408; 
8t,  Mary's  Woolen  Mfg,  Co.  v.  Bradford 
Glyoerine  Co.  14  Ohio  C.  C.  622;  Brady  v. 
Detroit  Steel  d  Spring  Co,  102  Mich.  277, 
26  L.  R.  A.  175,  60  N.  £.  687;  Bohan  v.  Pari 
Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.  R.  A 
711,  25  N.  £.  246;  Pottstou:n  Gas  Co.  v. 
Murphy,  39  Pa.  267;  Fish  v.  Dodge,  4  Denio, 
311,  47  Am.  Bee  254. 

If  the  owner  of  a  dangerous  subetanes 
allows  it  to  escape  from  his  own  premises 
upon  the  premises  of  another,  he  is  liable 
for  all  proximate  damages  resulting  there- 
from. 

Rylands  v.  Fletcher^  L.  R.  8  H.  L.  330; 
Cleveland  Terminal  d  Valley  R.  Co.  r. 
Marsh,  63  Ohio  St.  249,  52  L.  R.  A.  142,  58 
N.  E.  821. 

Price,  J.,  delivered  the  opinion  of  the 
court: 

It  may  conduce  to  a  clearer  understand- 
ing of  the  questions  involved  in  this  pro- 
ceeding if  we  notice  the  relation  which  the 
defendants  below  sustained  to  each  other  at 
the  time  of  the  loss  by  fire  for  which  re- 
covery was  had  in  the  lower  court,  and 
with  this  the  location  of  the  premises  from 
which  the  oil  escaped,  and  the  regulations, 
if  any,  which  the  council  of  the  village  of 
Scio  had  prescribed  with  reference  to  the 
production  and  storage  of  oil  within  its 
boundaries.  The  plaintiff  below,  in  his 
amended  petition,  avers  that  on  the  jS6th 
day  of  January,  1899,  the  defendant  Maiy 
Scott  entered  into  a  contract  with  her  co- 
defendants,  by  the  terms  of  which  she  leased 
to  her  codefendants,  now  her  coplaintiffs  in 
error,  her  lot  in  the  village,  which  is  above 
and  adjoining  the  plaintiff's  lot,  for  oil  and 
gas  purposes;  and  attaches  to  his  amended 
petition,  and  as  part  thereof,  a  copy  of  the 
lease.  .By  the  terms  of  this  instrument 
Mrs.  Scott  granted  and  demised  to  her 
lessees  all  the  oil  and  gas  in  and  under 
her  tract  of  land  in  said  village,  with  the 
exclusive  right  of  operating  thereon  for  oil 
and  gas,  to  lay  pipe  lines  on  or  over  the 
same,  with  the  further  right  to  remove  at 
any  time  any  property  placed  thereon  by 
the  lessee.  The  term  of  the  grant  was  sixty 
days,  and,  as  long  as  oil  and  gas  should  be 
found  in  paying  quantities,  the  lessees 
"yielding  and  paying  to  the  lessor  one 
eighth  part  of  all  the  oil  produced  and  sold 
from  the  premises,  free  of  expense,  in  tanks 
or  pipe  lines,  to  the  lessor's  credit."  For 
the  use  of  half  of  the  house  on  the  prem- 
ises the  lessees  agreed  to  pay  $15  per  month. 
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Such  are  all  the  provisions  of  the  lease  that 
are  important  here.  The  record  shows  that 
Mrs.  Scott  gave  possession  of  the  premises 
to  the  lessees,  and  removed  to  the  country, 
several  miles  from  the  village,  and  that  the 
lessees  entered  upon  the  lot  or  lots,  and  took 
full  possession,  and  proceeded  to  drill  a  well 
for  oil  or  gas,  and  erected  the  tanks  referred 
to  in  the  statement  of  this  case. 

The  plaintiff  below  also,  by  averments  in 
his  petition,  brought  upon  the  record  a  copy. 
of  an  ordinance  of  said  village  entitled  "An 
Ordinance  to  Protect  the  Property  of  Scio 
Corporation  from  Injury  by  Fire,  Explosion, 
and  Other  Causes."  This  ordinance  pro- 
vided that  "the  oil  produced  shall,  until 
transported  out  of  the  village,  be  securely 
confined  and  kept  in  suitable  tanks  so  as  to 
prevent  the  same  from  escaping  upon  the 
pounds  or  other  property  within  the  cor- 
poration; and  that  ea«h  tank,. before  being 
used,  shall  have  dug  surrounding  it  a  ditch 
or  excavation  of  sufficient  size  and  dimen- 
sions .  .  .  that  the  oil  would  be  re- 
strained by  the  ditch  in  case  of  accident  to 
the  tank."  A  party  failing  to  comply  with 
this  regulation  was  amenable  to  a  fine. 
Therefore,  according  to  municipal  law  at 
that  place,  the  production  and  storage  of 
oil  in  tanks  was  lawful,  but  they  must  have 
about  them  a  trench  or  ditch  to  receive  es- 
caping oil  in  case  of  accident  to  such  tanks. 

This  production  of  oil  has  become  an  ex- 
tensive and  valuable  business,  and  for  sev- 
eral years  has  been  recognized  as  a  legiti- 
mate part  of  our  domestic  and  interstate 
commerce,  and  our  general  assembly  has 
conferred  upon  companies  organized  for  the 
storage  and  transportation  of  oil  the  right 
to  acquire  right  of  way  for  pipe  lines,  erec- 
tion of  tanks,  and  other  means  of  storage; 
and  such  companies  are  invested  with  the 
rights  of  common  carriers,  and  subject  to 
corresponding  liabilities.  See  §§  387&- 
3880,  Ohio  Rev.  Stat.  1892.  So,  neither  the 
production  nor  storage  of  crude  oil  is  a 
public  nuisance;  nor  is  the  storage  of  it  on 
premises  adjacent  to  or  adjoining  the  prem- 
ises of  another  a  private  nuisance  per  «e, 
although  the  method  of  its  use  and  the  neg- 
lect to  properly  care  for  it  may  create  a  nui- 
sance. The  article  (oil)  itself  has  come 
into  common  use,  and  is  handled  in  mani- 
fold forms,  and  by  various  methods,  and  one 
cannot  fairly  conclude  that  of  itself  it  is  a 
source  of  constant  danger  and  menace  to 
property  on  adjacent  premises.  If  care- 
fully stored  in  tanks,  and  the  tanks  main- 
tained with  care,  destruction  of  or  injury  to 
neighboring  buildings  would  not  be  the 
probable  and  reasonable  result;  and,  if  this 
be  true,  then  the  owner  of  the  oil  so  stored 
cannot  be  properly  charged  with  storing 
and  maintaining  an  article  which  is  a  con- 
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stant  menace  to  the  property  of  others. 
Yet  the  court  in  the  charge  eliminated  from 
the  case  all  consideration  of  the  issues 
joined  by  the  parties  on  the  allegations  of 
negligence,  and  submitted  to  the  jury  an  is> 
sue  not  tendered  by  the  pleadings.  The 
cause  of  action  in  the  amended  petition  is 
founded  upon  acts  of  negligence  and  omis- 
sions of  duty  by  the  defendants,  and  the 
plaintiff  specifically  sets  out  the  acts  and 
omissions  upon  which  he  relies  for  recovery. 
These  charges  of  negligence  were  traversed 
by  answers,  and  so  the  case  stood  before  the 
court  and  jury.  Notwithstanding  this  atti- 
tude of  the  parties  and  the  pleadings,  the 
trial  court  plainly  told  the  jury  that  but 
three  questions  were  for  their  consideration, 
viz.:  "First.  Is  crude  oil  stored  in  tanks  a 
highly  explosive  and  dangerous  substance, 
and  a  constant  menace  to  property  in  its 
vicinity?  Second.  Did  the  defendants,  or 
either  of  them,  store  crude  oil  in  tanks  on 
Mrs.  Scott's  property  adjoining  plaintiff*s 
property,  and,  if  so,  was  the  storing  of  such 
oil  there  the  proximate  cause  of  the  burning 
of  plaintiff's  property?"  The  third  ques- 
tion, in  case  the  jury  found  affirmatively  on 
the  first  and  second,  related  to  the  measure 
of  damages  sustained. 

In  addition  to  what  we  have  said  as  to  the 
issues  joined  on  the  allegations  of  negli- 
gence, it  is  not  improper  for  us  to  say  that 
the  evidence  adduced  by  the  parties  is  con- 
fined to  the  questions  of  negligence,  save, 
perhaps,  the  testimony  of  one  witness — 
Timmons — whom  the  plaintiff  called  as  an 
expert  upon  the  nature  and  character  of 
crude  oil,  and  his  testimony  is  that  "crude 
oil  would  be  dangerous  to  a  man  who  knows 
nothing  about  it.  To  my  mind,  the  way  we 
handle  it,  we  have  no  more  fear  of  danger 
with  it  than  in  any  other  business.  We 
would  not  bring  it  anywhere  in  contact  with 
fire.  The  facts  are  that  w^hen  crude  oil  is 
warm  enough  to  produce  a  vapor  it  would 
not  be  safe  anywhere,  but  when  cold  is 
perfectly  safe, — ^when  it  is  not  producing 
vapor."  It  was  upon  this  evidence,  or  else 
without  any  evidence,  that  the  court  limited 
the  investigations  of  the  jury  and  withdrew 
the  consideration  of  all  the  other  facts  in 
controversy.  The  charge  was  without  suf- 
ficient foundation,  unless  it  can  justly  be 
made  to  rest  upon  a  mere  tendency  of  the 
evidence.  Therefore  the  simple  points  or 
questions  submitted  to  the  jury  were  to  be 
answered  practically  without  and  indepen- 
dent of  any  testimony,  and  much  time 
might  have  been  saved  by  giving  these  brief 
and  simple  instructions  without  the  exam- 
ination of  witnesses. 

We  think  that  the  first  two  questions,  in- 
volving, as  they  do,  the  liability  of  the  def  Ip 
fendauts,  should  not  have  been  left  so  larg^ 
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1y  to  the  chanoe  experience  and  knowledge 
of  the  jury.  If  it  whs  common  knowledge 
in  that  jurisdiction  that  crude  oil  stored  in 
tanks  \vus  highly  explosive,  a  dangerous  sub- 
stance, and  a  constant  menace  to  property 
in  its  vicinity,  then  why  did  not  the  court 
take  judicial  notice  of  it^  and  pronounce 
such  st>orage  a  nuisance  per  aef 

But  it  is  claimed  by  defendant  in  error 
that  the  charge  is  supported  by  sufficient 
legal  authority,  and  the  following  Ohio  cases 
are  cited:  Tiffin  v.  McCormack^  34  Ohio  St. 
638,  32  Am.  Rep.  408;  Defiance  Water  Co.  v. 
Oliuger,  54  Ohio  St.  532,  32  L.  R.  A.  736,  44 
N.  E.  238,  Bradford  Glycerine  Co,  v.  St. 
Marys  Woolen  Mfg.  Co.  60  Ohio  St.  560,  45 
L.  R.  A.  658,  54  N.  E.  528;  Ohio  Oas  Fuel 
Co.  V.  Aitdreura,  50  Ohio  St.  695,  29  L.  R.  A. 
337,  35  N.  E.  1059;  Cleveland  Terminal  d 
Valley  R.  Co.  v.  Marsh,  63  Ohio  St.  236,  52 
L.  R.  A.  142,  58  N.  E.  821.  We  are  of  opin- 
ion that  none  of  these  cases  supports  the 
charge  in  review,  as  an  examination  of  them 
will  show. 

In  Tiffin  v.  McCormack,  34  Ohio  St.  638, 
32  Am.  Rep.  408,  it  appears  that  the  city 
owned  or  had  control  of  a  piece  of  ground 
immediately  west  of  plaintiff's  lot,  on  which 
were  a  dwelling  house,  barn,  and  fruit  trees. 
The  city  employed  a  party  to  quarry  stone 
on  its  lot  for  city  purposes.  Powder  was 
used  by  the  employee  to  blast  the  stone, 
whereby  .fire  was  thrown  upon  the  bam,  and 
it  and  the  hay  and  other  feed  therein  con- 
tained were  destroyed.  The  city  denied  neg- 
ligence charged,  and  a;sserted  that  the  blast- 
ing was  done  by  an  independent  contractor. 
The  city  was  held  liable  for  damages  caused 
by  the  fire.  But  would  it  have  been  proper 
in  that  case  for  the  court  to  have  submitted 
to  the  jury  the  question  whether  the  stone 
in  the  quarry  was  dangerous,  and  a  constant 
menace  to  property  in  its  vicinity?  It  was 
the  fire  thrown  by  the  blast  upon  the  build- 
ing which  caused  the  injury.  So  in  the  case 
at  bar,  the  presence  or  storage  near  by  of 
crude  petroleum  d.d  not  burn  the  plaintiflf's 
property.  If  the  oil  escaped  by  the  negli- 
gence of  defendants,  and  came  in  contact 
with  fire  beyond  the  premises,  it  was  the 
burning  oil  which  ignited  the  buildings. 

In  Defiance  Water  Co.  v.  Olingery  54  Ohio 
St.  532,  32  L.  R.  A.  736,  44  X.  E.  238,  the 
first  clause  of  the  syllabus  shows  that  neg- 
ligence or  want  of  care  was  relied  on  to  re- 
cover, viz.:  "One  who  collects  on  his  own 
premises  a  substance  liaole  to  escape,  and, 
if  it  should  escape,  likely  to  cause  mischief, 
must  nt  least  use  reasonable  care  to  restrain 
it.  If,  for  want  of  such  care,  it  escapes, 
and  injures  persons  or  property  rightfully 
on  adjoining  premises,  he  is  answerable  for 
the  damages  sustained  on  account  thereof." 
That  case  was  tried  in  the  lower  court  on 
62  L.  R.  A. 


issues  as  to  the  negligence  of  the  water 
company;  and  would  it  have  been  proper  in 
that  case  for  the  court  to  submit  to  the 
jury  the  question  whether  water,  when 
stored  in  the  tower,  was  a  dangerous  fluid, 
and  a  constant  menace 'to  property  in  its 
vicinity?  Certainly  not.  And  the  ground- 
work of  the  action  in  that  case  was  a  charge 
of  negligent  construction  and  maintenance 
of  the  water  tower. 

In  Bradford  Glycerine  Co.  v.  Bi.  Maryt 
Woolen  Mfg.  Co.  60  Ohio  St.  560,  45  L.  R. 
A.  A58,  54  N.  E.  528,  there  was  a  storage 
of  nitroglycerin,  a  very  high  explosive,  and, 
without  proving  negligence,  it  was  held  that 
the  owner  of  the  explosive  was  liable  for 
damages  caused  by  its  explosion.  The  dif- 
ference between  the  storage  of  wat«r,  stone, 
crude  oil,  and  nitroglycerin  is  marked,  and 
easily  comprehended,  and  this  point  of  dif- 
ference applies  in  gunpowder  cases  and 
other  cases  arising  out  of  injuries  from  ex- 
plosives. The  latter  are  at  all  times,  in  all 
places,  and  under  all  circumstances,  danger- 
ous. They  are  made  for  their  dangerous 
qualities,  and  are  bought,  sold,  and  used  as 
explosives,  and  hence  the  owner  assumes  at 
once  the  liability  of  t^eir  accomplishing 
natural  and  probable  results.  Not  so  as 
to  crude  petroleum. 

In  Ohio  Gas  Fuel  Co.  v.  Andrews,  50  Ohio 
St.  695,  29  L.  R.  A.  337,  35  N.  E.  1059,  this 
court  held  that  the  provisions  of  i  S561a, 
Rev.  Stat.  1892,  imposes  on  the  gas  companv 
the  duty  of  keeping  the  natural  gas  under 
its  control  while  transporting  the  same,  and 
that,  if  damages  resulted  to  others  without 
their  fault,  by  its  explosion,  the  company 
would  be  liable,  although  not  neglige9:it  in 
regard  thereto.  This  holding  is  because  of 
the  statute,  and  the  court  did  not  go  far- 
ther in  the  case. 

We  are  unable  to  perceive  the  reason  for 
defendant  in  error  citing  Cleveland  Ter- 
minal Si  Valley  R.  Co.  v.  Marsh,  63  Ohio  St. . 
236,  52  L.  R.  A.  142,  58  N.  E.  821,  for  iJt^m 
is  nothing  in  it  to  support  the  doctrine  of 
the  charge  of  the  court  in  this  case. 

The  celebrated  and  much  criticised  ease 
of  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330,  is 
cited  and  relied  on  by  defendant  in  error; 
and  in  Defiance  Water  Co.  v.  Olinger,  54 
Ohio  St.  532,  32  L.  R.  A.  736,  44  N.  E.  238, 
the  former  case  was  quoted  from,  and  one  of 
its  rules  received  the  approval  of  the  ma- 
jority of  the  court,  but  in  the  opinion  an- 
nounced on  page  540,  32  L.  R.  A.  738,  44  N. 
E.  240,  Bradbury,  J.,  says:  "This  doctrine 
would  seem  to  be  in  exact  accord  with  jus- 
tice and  sound  reason,  but  in  the  case  before 
us  we  are  not  required  to  apply  it  to  its  full 
extent,  because  the  defendant  in  error,  in  her 
amended  petition,  expressly  avers  negligence 


1908. 


Langenbaugh  v.  Anderson. 


958 


in  the  construction  of  the  stand-pipe,  as  well 
as  a  knowledge  that  it  had  afterward 
cracked,  and  become  weakened."  As  yet  no 
decision  of  this  coui-t  has  adopted  the  entire 
scope  of  RylaniU  v.  Fletcher,  and  while  it 
holds,  in  general,  a  good  and  wholesome  doc- 
trine, resting  on  good  morals  and  sound  rea- 
son, its  application  should  be  made  with 
suitable  and  necessary  limitations. 

In  the  case  at  bar  the  trial  court,  it  seems, 
exceeded  even  the  latter  case,  because  the 
application  of  its  doctrine  primarily  wouJd 
make  the  owner  and  storer  of  the  oil  in  the 
tank  responsible  for  its  escape  onto  adjoin- 
ing premises  and  resulting  damages  from 
such  oil.  To  this  extent  the  authority  is 
good,  nnd  may  be  so  accepted.  But  in  this 
case  the  action  is  not  for  damage  by  over- 
flow of  the  oil,  but  that,  after  oil  had  run 
over  and  away  from  the  plaintiff's  premises 
some  distance,  it  was  intercepted  by  fire, 
which  followed  the  oil  trail  back  to  his 
buildings,  and  that  this  resulted  from  negli- 
gence of  defendants  in  not  using  proper 
means- to  prevent  the  escape  of  the  oil,  they 
knowing  all  the  time  that  there  were  open 
fires  in  the  valley  below,  which  might  fire 
oil  that  found  its  way  thither.  Moreover, 
we  think  the  charge  of  the  court  transgress- 
es the  principles  of  Ruffner  v.  Cincinnati,  H, 
d  D,  R.  Co.  34  Ohio  St.  96;  and  Huff  v.  Aus- 
tin, 46  Ohio  St.  386,  21  N.  E.  864.  In  the 
latter  case  F.  Jb  Co.  sold  to  defendants  a 
sawmill,  and  sent  the  plaintiff,  an  employee, 
with  the  mill,  to  aid  in  setting  it  up.  While 
BO  at  work,  a  steam  boiler  owned  and  used 
by  defendants  on  their  premises  to  run  the 
sawmill  exploded,  and  injured  the  plaintiff. 
It  is  held  that  the  explosion  did  not  raise 
a  prima  facie  presumption  of  negligence  on 
the  part  of  the  defendants.  In  the  opinion 
the  court  says:  "The  defendants  had  a 
rig'ht  to  place  the  steam  boiler  on  their 
premises.  Used,  as  it  was,  to  run  the  saw- 
mill, it  was  in  no  sense  a  nuisance.  As  an 
agent  in  the  various  departments  of  indus- 
try, the  steam  engine  has  become  a  neces- 
sity in  modem  life.  But,  though  placed  on 
one's  own  premises,  the  owner  of  a  steam 
engine  and  boiler  will  be  held  responsible 
for  his  negligence  if  he  so  operates  the  same 
as  to  injure  one  who  comes  lawfully  upon 
the  premises  by  invitation  or  permission. 
Though  doing  a  lawful  act  upon  his  own 
premises,  he  will  be  liable  for  injurious  con- 
sequences that  may  result  from  it  to  an- 
other if  it  was  so  done  as  to  constitute  ac- 
tionable negligence.  In  such  case  there  is  a 
proper  application  of  the  rule  that  one 
should  enjoy  his  own  property  in  such  man- 
ner as  not  to  injure  that  of  another." 

In  our  judgment,  the  court  erred  in  limit- 
ing the  jury  as  was  done,  and  that  the  case 
should  have  been  submitted  to  it  on  the  is- 
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sues  joined  upon  the  allegations  of  negli- 
gence contained  in  the  amended  petition. 

Thus  far  we  have  considered  the  legal 
right  of  all  the  defendants  to  complain  of 
the  charge.  There  is  more  to  be  said  as  to 
the  case  against  Mrs.  Scott,  the  lessor  of 
her  codefendants.  After  some  reluctance, 
she,  like  many  other  lot  owners,  residents  in 
Scio,  leased  her  lot  to  her  codefendants,  as 
already  described,  and  removed  several  miles 
from  the  village.  The  village  clerk  testifies 
that  from  250  to  275  wells  had  been  drilled 
within  its  borders,  which  indicates  that  the 
oil  fever  had  become  epidemic.  It  was  but 
reasonable  for  her  to  presume  that  her  les- 
sees would  erect  tanks  and  drill  for  oil  on 
the  leased  premises;  but  she  contributed 
nothing  in  any  manner  to  the  drilling  of 
the  well  or  placing  of  the  tanks.  She  sur- 
rendered complete  and  absolute  possession 
and  control  to  her  tenants.  She  had  no  in- 
terest in  what  might  be  done  there,  except 
that  when  the  oil  was  produced  she  was  en- 
titled to  one  eighth  of  the  same  in  the  pipe 
line.  It  is  true,  as  shown  in  the  instrument 
of  lease,  there  is  a  stipulation  that,  if  her 
house  should  be  destroyed  by  fire,  the  ten- 
ants would  replace  the  same,  or  purchase 
the  entire  premises  with  $4,000,  if  the  fire 
was  through  any  negligence  of  the  lessees. 
This  bound  them  for  destruction  by  negli- 
gence, and  not  absolutely,  and  it  was  a  con- 
tract between  the  parties  to  the  instrument, 
and  could  in  no  manner  inure  to  the  benefit 
of  third  persons.  However,  the  court 
charged,  in  substance,  that  if  she  knew,  or 
might  have  known  by  the  exercise  of  due 
care,  that  her  lessees  were  liable  to  store  oil 
upon  her  lot,  and  the  oil  escaped  from  the 
premises,  and  reached  a  fire,  which  ran  back 
to  and  destroyed  buildings  on  adjoining 
premises,  she  would  be  jointly  liable  with 
the  lessees.  From  the  tenor  of  the  charge, 
such  guilty  knowledge  or  means  of  knowl- 
edge was  sufiicient  to  fix  her  liability,  al- 
though she  directed  nothing  and  did  noth- 
ing. We  cannot  believe  that  such  is  the 
law  in  her  case. 

If  storing  oil  in  tanks  on  her  lot  was  dan- 
gerous, and  the  stored  oil  a  constant  men- 
ace, she  was  not  a  party  to  either.  Merely 
permitting  another  to  commit  a  nuisance 
does  not  render  one  liable  for  its  conse- 
quences. Wood,  Land.  &  T.  2d  ed.  in  §  536, 
sums  up  a  discussion  of  the  liability  of  the 
landlord  as  follows:  "The  rule  may  be 
stated,  as  the  result  of  the  authorities,  to 
be  that,  in  order  to  charge  the  landlord, 
the  nuisance  must  necessarily  result  from 
the  ordinary  use  of  the  premises  by  the  ten- 
ant, or  for  the  purpose  for  which  they  were 
let;  and  where  the  ill  results  flow  from  the 
improper  or  negligent  use  of  the  premises  by 
the  tenant,  or,  in  other  words,  where  the 
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use  of  the  premises  may  or  may  not  become 
a  nuisance,  according  as  the  tenant  exercises 
reasonable  care,  or  uses  the  premises  negli- 
gently, the  tenant  alone  is  chargeable  for 
the  damages  arising  therefrom."  We  have 
observed  that  the  storage  of  crude  oil  is  not 
of  itself  a  nuisance  to  adjacent  or  adjoin- 
ing premises;  and  if  the  lessor  even  knew 
that  oil  would  be  produced  by  drilling,  and 
stored  on  the  leased  premises,  she  would 
not  be  contemplating  the  creation  or  main- 
tenance of  a  nuisance,  unless  she  also  knew 
that  it  would  be  negligently  stored  and 
cared  for  by  the  lessees;  and  it  cannot  be 
held  as  a  matter  of  law  that  the  lessor 
should  presume  that  the  lessees  would  be 
negligent  in  that  behalf. 

Some  of  the  principles  announced  by  this 
court  in  Burdick  v.  CheadlCy  26  Ohio  St.  393, 
20  Am.  Kep.  767,  are  applicable  here.  In 
that  case  it  appears  that  Cheadle  owned  cer- 
tain premises,  which  he  fitted  up  for  the 
sale  of  dry  goods  and  groceries  by  his  ten- 
ant, and  he  agreed  with  the  tenant  that  he 
would  construct  the  shelving  and  other  fix- 
tures, and  fasten  them  to  the  wall  so  that 
they  would  be  safe.  These  were  put  in  the 
room  by  the  landlord  so  carelessly  and  negli- 
gently that  they  fell  upon  and  injured  a 
customer  of  the  tenant,  who  brought  suit 
against  Cheadle  for  damages.  This  court 
held  the  customer  could  not  recover.  On 
pages  396,  397,  26  Ohio  St.  20  Am.  Rep.  770, 
McUvnine,  J.,  says:  ''Indeed,  the  noxious 
fixtures  complained  of  did  not  amount  to  a 
nuisance  at  all  in  the  legal  sense  of  the  term. 
They  were  not  .  .  .  maintained  in  viola- 
tion of  any  right  of  the  public,  or  of  any 
member  of  the  public.  They  were  made  un- 
safe, it  is  true^  but  did  not  tend  to  endanger 


the  person  or  property  of  strangers  to  the 
premises.  They  were  made  unsafe  to  per- 
sons and  things  which  mi^t  be  for  the  time 
being  in  the  storeroom,  but  no  person  or 
thing  could  rightfully  be  there  except  by 
the  permission  and  upon  the  request  of  the 
lessees.  .  .  .  Whatever,  therefore,  may 
be  the  rights  of  the  plaintiff  as  such  cus- 
tomer of  the  tenant,  it  is  quite  clear  that 
he  has  no  remedy  against  the  lessor  as  the 
erector  or  maintainer  of  either  a  public  or 
private  nuisance." 

Mrs.  Scott  requested  the  court  to  diarge: 
"If  the  jury  find  that  Mary  Soott  leased  the 
premises  in  question  to  the  oodefendants, 
and  surrendered  the  possession  and  control 
of  them  to  them,  and  had  nothing  to  do  with 
the  building  of  tanks  and  other  devices  for 
producing,  storing,  and  taking  care  of  the 
gas  *and  oil,  then  I  charge  you  that  she  is 
not  liable  to  the  plaintiff,  and  the  verdict  as 
regards  Mary  Scott  should  be  for  her."  The 
proposition  is  not  very  artistically  worded, 
but  it  contains  the  law  which  should  have 
been  applied  to  the  facts  in  her  case,  and  it 
was  error  to  refuse  to  so  charge. 

For  error  in  the  charge  given  and  for  er- 
ror in  refusing  to  charge  as  requested  by 
Mrs.  Scott,  the  judgments  of  the  lower 
courts  are  reversed;  and  on  the  undisputed 
facts  we  find  for  Mary  Scott,  plaintiff  in  er- 
ror. Judgment  is  rendered  in  her  favor.  As 
to  her  coplaintiffs  in  error,  this  cause  is 
remanded  for  further  proceedings  according 
to  law. 

Judgment  reversed, 

Bnrket,  Ch.  J.,  and  Spear»  Davis, 
Shavok,  and  Crew,  JJ.,  concur: 
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*1.     Tlie  failure  of  tbe  bolder  of  a  ne- 
irotlable  note  to  notlf  jr  the  arnarantor 

of  the  default  of  the  makers  within  a  reason- 
able time  after  default  does  not  absolutely  dis- 
charge the  guarantor,  but  only  to  the  extent 
that  he  is  damaged  by  the  delay. 
2.  Tbe  arnarantor's  contract  fa  a 
flTuaranty    of    tbe    maker's    ■ol^ency-y 

•Headnotes  by  Kibkpatbick,  C. 


Note. — As  to  necessity  of  notice  of  default 
to  bind  guarantor,  see  also,  in  this  series,  Hey- 
man  v.  Dooley,  20  L.  R.  A.  257,  and  note,  and 
Welch  V.  Walsh,  52  L.  B.  A.  782. 
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and,  unless  there  is  a  different  intention  ex- 
pressed in  the  contract,  he  is  entitled  to  rea- 
sonable notice  of  the  default  of  the  maJcer. 

3.  G.  Bros,  slgrned  tbe  following 
arnarantF  upon  the  back  of  a  note:  "For 
value  received,  we  hereby  guarantee  payment 
of  the  within  note,  and  waive  demand  and  no- 
tice of  protest  on  same  when  due."  The 
makers  failed  to  pay  at  maturity,  although 
solvent,  and  demand  was  not  made  upon  the 
guarantors  until  eighteen  months  after  ma- 
turity, when  the  makers  had  become  insol- 
vent. Held,  that  the  guarantors  were  dis- 
charged from  liability. 

4.  Held,  further,  that  ther  did  not 
thereby  Tvalve  notice  of  the  nonpayment 
of  the  note  by  the  makers. 

5.  Evidence  examined,  and  held  to  Justi- 
fy a  peremptory  instruction  for  defendants. 


(June  18,  1003, 
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ERROR  to  the  District  Court  for  Nuckolls 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  enforce 
an  alleged  guaranty  of  a  promissory  note. 
Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Me8»r8.  Oole  ft  Brown  and  O.  W.  Seev- 
•ra,  for  plaintiff  in  error: 

Having  unqualifiedly  and  unconditionally 
guaranteed  the  payment  of  a  note,  waiving 
demand  and  notice,  there  can  be  no  defense 
interposed  by  pleading  insolvency,  want  of 
diligence,  notice,  or  demand  of  payment. 

Huff  V.  Slife,  25  Neb.  448,  41  N.  W.  287; 
Hungerford  v.  O'Brien,  37  Minn.  306,  34  N. 
W.  Itfl. 

The  mere  neglect  of  the  holder  of  a  note 
to  sue  the  maker  does  not  discharge  the 
guarantor,  although  the  maker  becomes  in- 
solvent. 

Broivn  v.  Curtisa,  2  N.  Y.  225 ;  Roberta  v. 
Haickins,  70  Mich.  566,  38  N.  W.  575;  Flent- 
ham  V.  Stev:ard,  45  Xeb.  640,  63  N.  W.  924. 

Where  a  contract  of  guaranty  is  placed 
upon  a  promissory  note  at  the  time  of  its 
execution,  the  consideration  for  the  note  is 
the  consideration  for  the  guaranty,  and  no 
further  or  other  consideration  need  be 
proved. 

Davis  ▼.  Wolff  Mfg,  Co.  84  HI.  App.  579; 
Cahill  Iron  Works  v.  Pemberton,  48  App. 
Div.  468,  62  N.  Y.  Supp.  944;  Faulkner  v. 
Gilbert,  57  Neb.  544,  77  N.  W.  1072. 

Guaranties  of  performance  and  of  pay- 
ment are  placed  on  the  same  ground.  They 
are  absolute,  not  collateral,  promises;  and, 
therefore,  no  notice  of  the  default  of  the 
original  promisor  is  necessary  to  hold  the 
guarantor. 

Hoyt  V.  Quint,  105  Iowa,  443,  75  N.  W. 
342;  Hubbard  v.  Haley,  96  Wis.  578,  71  N. 
W.  1036;  Davis  v.  Wolff  Mfg,  Co,  84  III. 
App.  579. 

The  guaranty  of  a  note  and  the  note  itself 
form  but  a  single  contract  on  the  part  of  the 
guarantors,  where  both  instruments  are  a 
part  of  the  same  transaction. 

Bagley  v.  Col^en,  121  Cal.  604,  53  Pac. 
1117;  Flentham  v.  Steward,  45  Neb.  640,  63 
N.  W.  924;  Huff  v.  Slife,  25  Neb.  448,  41  N. 
W.  289. 

The  questions  "whether  the  makers  were 
solvent  at  maturity,  of  the  note"  and 
•'whether  demand  was  made  of  makers  at 
maturity,"  were  not  material  and  compe- 
tent to  establish  any  defense,  when  the  pay- 
ment of  the  note  had  been  unqualifiedly 
and  unconditionally  guaranteed. 

Blooin  V.  Warder,  13  Neb.  476,  14  N.  W. 
395;  Gibson  v.  Parlhu  13  Neb.  292,  13  N.  W. 
405;  Huff  V.  l^Iifc,  25  Neb.  448.  41  N.  W. 
289;  Hunffrrford  v.  O'Brien,  37  Minn.  306, 
34  N.  W.  161;  Hoyt  v.  Quint,  105  Iowa,  443, 
62  L.  R.  A. 


75  N.  W.  342;  Clay  v.  Edgerton,  19  Ohio  St. 
549;  Roberts  v.  Riddle,  79  Pa.  468;  Cobb  v. 
Little,  2  Me.  261,  11  Am.  Dec.  72;  Davis  v. 
Wolff  Mfg,  Co.  84  111.  App.  579;  Cahill  Iron 
Works  v.  Pemberton,  48  App.  Div.  468,  62  N. 
Y.  Supp.  944;  Hubbard  v.  Haley,  96  Wis. 
578,  71  N.  W.  1036. 

The  terms  of  a  written  guaranty  cannot  be 
varied  by  parol  testimony.' 

Maancell  v.  Burr,  44  Neb.  31,  62  N.  W.  236; 
Kaserman  v.  Fries,  33  Neb.  427,  60  N.  W. 
269;  Mattison  v.  Chicago,  R.  L  d  P.  R.  Co. 
42  Neb.  545,  60  N.  W.  925;  Commeroial 
State  Bank  v.  Antelope  County,  48  Neb.  496, 
67  N.  W.  465;  Miller  v.  Ounderson,  48  Neb. 
715,  67  N.  W.  769. 

An  absolute  guaranty  that  the  debt  of  a 
third  person  shall  be  paid,  or  that  he  will 
pay  it,  imposes  the  same  obligation  upon  the 
guarantor.  In  either  case,  it  is  an  absolute 
guaranty  of  the  sum  stipulated;  and  the 
holder  is  not  bound  to  use  diligence,  or  to 
give  notice  of  nonpayment,  even  though  the 
maker  of  the  note  was  solvent  at  its  matur- 
ity, and  thereafter  became  insolvent. 

2  Dan.  Neg.  Inst.  808-810;  Bloom  T. 
Warderi  13  Neb.  476,  14  N.  W.  395;  Huff  v. 
Slife,  25  Neb.  448,  41  N.  W.  289;  Hunger- 
ford  V.  O'Brien,  37  Minn.  306,  34  N.  W.  161 ; 
Broicn  v.  Curtiss,  2  N.  Y.  225;  Roberts  v. 
Hawkins,  70  Mich.  566,  38  N.  W.  575;  Cl^iy 
V.  Edgerton,  19  Ohio  St.  549,  2  Am.  Rep. 
422;  Roberts  v.  Riddle,  79  Pa.  468;  Flentham 
V.  Steward,  45  Neb.  640,  63  N.  W.  924;  Peck 
V.  Frink,  10  Iowa,  193,  74  Am.  Dec.  384; 
Gage  v.  Mechanics^  yat.  Bank,  79  111.  62; 
Hoyt  V.  Quint,  105  Iowa,  443,  75  N.  W.  342; 
Cobb  V.  Little,  2  Me.  261,  11  Am.  Dec.  72; 
Davis  V.  Wolff  Mfg,  Co,  84  111.  App.  579; 
Cahill  Iron  Works  v.  Pemberton,  48  App. 
Div.  468,  02  N.  Y.  Supp.  944;  Hubbard  v. 
Haley,  96  Wis.  578,  71  N.  W.  1036;  McNeal 
V.  Oossard,  6  Okla.  363,  50  Pac.  159;  Bagley 
V.  Cohen,  121  Cal.  604,  53  Pac.  1117;  Gibson 
V.  Parlin,  13  Neb.  292,  13  N.  W.  405;  Faulk- 
ner V.  Gilbert,  57  Neb.  544,  77  N.  W.  1072; 
Carson  v.  Buckstaff,  57  Neb.  262,  77  N.  W. 
670;  Bellows  v.  Lovell,  5  Pick.  310;  Davis 
V.  Huggins,  3  N.  H.  231 ;  Page  v.  Webster,  15 
Me.  249,  33  Am.  Dec,  608;  Dennis  v.  Rider, 
2  McLean,  451,  Fed.  Cas.  No.  3,797;  Train 
V.  Jones,  11  Vt.  446;  Soyes  v.  Nichols,  28 
Vt.  174;  2  Parsons,  Contr.  620;  3  Addison, 
Contr.  §  1111;  3  Kent,  Com.  121;  Wright  v. 
Simpson,  6  Ves.  Jr.  734;  Pain  v.  Packard,  13 
Johns.  174,  7  Am.  Dec.  369;  King  v.  Bald- 
ioin,  17  Johns.  384,  8  Am.  Dec.  415;  Trimble 
V.  Thome,  16  Johns.  152,  8  Am.  Dec.  302; 
Donley  v.  Camp,  22  Ala.  659,  58  Am.  Dec. 
274;  Michigan  State  Ins,  Co,  v.  Soule,  51 
Mich.  316,  io  N.  W.  602;  Lee  v.  Dick,  10  Pet. 
496,  9  L.  ed.  508;  ycubury  Bank  v.  Sinclairg^t^ 
00  N.  H.  106,  49  Am.  Rep!  307.     '  S^ 
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Messrs.  W.  D.  Oldham,  F.  H.  Stnbbs, 
and  W.  F.  Buck  for  defendants  in  error. 

Kirkpatriok,  C,  filed  the  following  opin- 
ion: 

ThiH  is  an  action  brought  in  thfe  district 
court  of  Nuckolls  county  by  plaintiff  in  er- 
ror against  Guthrie  Bros.,  a  partnership,  and 
Robert  Guthrie  and  David  Guthrie,  the  mem- 
bers of  such  partnership,  upon  the  guaranty 
of  a  promissory  note.  The  undisputed  tes- 
timony shows  that  in  the  spring  of  1803  A. 
J.-  Briggs,  George  F.  Ck)tton,  and  J.  G.  Meek 
were  engaged  in  the  brick  business,  and  pur- 
chased from  the  Frey-Sheckler  Company,  an 
Ohio  corporation,  some  brick-making  ma- 
chinery for  something  more  than  $6,000,  and 
in  payment  therefor  they  executed  to  the 
Frey-Sheckler  Company  various  promissory 
notes  for  $1,074.90  each,  coming  due  at  dif- 
ferent dates.  It  is  further  disclosed  that  the 
above-named  parties,  before  delivering  the 
notes,  procured  defendants  in  error  to  guar- 
antee their  payment.  All  of  these  notes 
were  paid,  except  the  one  maturing  last, 
which  the  Frey-Sheckler  Company  disposed 
of  to  plaintiff  in  error,  W.  C.  Lemert,  the 
president  of  the  corporation,  but  who  seems 
to  have  paid  full  value  for  the  note.  Short- 
ly before  the  maturity  thereof  the  makers, 
Briggs  and  others,  desiring  an  extension, 
wrote  to  the  Frey-Sheckler  Company  request- 
ing such  extension;  the  company  informing 
them  that  they  had  sold  the  note  to  plaintiff 
in  error,  but  would  take  the  matter  of  ex- 
tension up  with  him,  and  an  extension  was 
accordingly  subsequently  arranged  for,  plain- 
tiff in  error  stipulating  that  he  w^ould  grant 
tlie  extension  if  Briggs  and  others  w^ould 
sign  the  notes  individually  as  makers  and 
procure  the  same  guaranty  on  the  note  that 
appeared  upon  the  old  one.  Accordingly  the 
note  in  suit,  dated  June  1,  1894,  payable  in 
sixty  days,  was  signed  by  Briggs,  Cotton, 
and  Meek,  naming  the  Frey-Sheckler  Com- 
pany as  payee.  Before  sending  the  note  to 
the  company  the  makers  took  it  to  defend- 
ants in  error  and  requested  them  to  guar- 
antee the  note. 

It  is  disclosed  that  the  guarantors  had  no 
knowledge  that  the  note  had  been  trans- 
ferred by  the  Frey-Sheckler  Company  to 
plaintiff  in  error.  When  the  machinery  was 
purchased  in  the  first  instance,  the  company 
took  a  contract,  by  the  terms  of  which  the 
title  to  the  property  was  to  remain  in  them 
until  the  full  payment  of  the  purchase  price. 
This  was  understood  by  defendants  in  error. 
They  signed  their  name  upon  the  renewal 
note  under  a  guaranty  in  the  words  follow- 
ing; "For  value  received,  we  hereby  guar- 
antee payment  of  the  within  note,  and  waive 
demand  and  notice  of  protest  on  same  when 
due.  Guthrie  Bros."  The  undisputed  evi- 
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dence  discloses  that  at  the  time  of  the  exe- 
cution and  deliyery  of  the  note  the  makers 
were  engaged  in  the  brick-manufacturing 
business,  were  the  owners  of  a  valuable 
plant,  and  were  also  engaged  in  the  banking 
business,  and  all  of  them  were  solvent.  No 
notice  was  given  to  the  guarantors  of  the 
dishonor  of  the  note  until  about  eighteen 
months  after  its  maturity,  and  at  that  time 
the  undisputed  evidence  discloses  that  the 
makers  were  each  wholly  insolvent.  In  the 
meantime  they  had  disposed  of  all  of  the  ma- 
chinery purchased  of  the  Frey-Sheckler  Com- 
pany to  parties  having  no  notice  of  the  lieu 
of  that  company  thereon ;  the  company  hav- 
ing failed  to  place  of  record  its  contract  re- 
serving title  in  itself. 

The  petition  filed  in  the  case  sets  out  a 
copy  of  the  note,  together  with  a  copy  of  the 
guaranty,  and  charges  the  defendants  in  er- 
ror as  guarantors  and  indorsera.  To  this  pe- 
tition defendants  in  error  interposed  an  an- 
swer, setting  up  four  distinct  defenses,  as 
follows :  ( 1 )  A  denial  of  any  consideration 
for  the  note  and  for  the  guaranty,  and  a  de- 
nial that  plaintiff  in  error  ever  purchased 
the  note  from  the  payee  therein  named,  or 
that  plaintiff  in  error  ever  paid  any  consid- 
eration for  the  note;  (2)  laches  in  not  giv- 
ing defendants  in  error  notice  of  the  non- 
payment of  the  note,  and  consequent  dam- 
ages, which  released  them  from  liability  on 
their  guaranty;  (3)  the  wasting  and  dispos- 
ing of  security,  which  released  defendants 
of  all  liability  on  the  note;  (4)  a  diversion 
of  the  guaranty,  which  absolutely  released 
defendants  as  guarantors.  There  seems  to 
have  been  practically  no  dispute  in  the  evi- 
dence introduced  at  the  trial,  and  at  the 
close  of  the  evidence  the  trial  court,  at  the 
request  of  defendants  in  error,  instructed  the 
jury  to  find  a  verdict  for  them.  From  a 
judgment  rendered  on  such  verdict,  and  from 
the  ruling  denying  the  motion  for  a  new 
trial,  plaintiff  in  error  brings  the  case  to 
this  court  upon  error. 

If  any  one  of  the  defenses  pleaded  is  con- 
clusively established  by  the  evidence,  and  is 
in  fact  a  complete  defense,  the  peremptory 
direction  was  justified,  and  the  judgment 
must  be  affirmed.  In  our  view  of  the  case,  it 
will  only  be  necessary  to  consider  the  second 
defense  pleaded.  Inasmuch  as  the  evidence 
clearly  establishes  the  solvency  ^f  the  mak- 
ers at  the  maturity  of  the  note,  and  their  in- 
solvency at  the  time  of  notice  to  the  guar- 
antors, if  the  guarantors  were  entitled  to  no- 
tice, they  were  damaged  in  the  amount  due 
upon  the  note  by  reason  of  the  failure  to 
give  notice.  Some  diversity  in  the  decisions 
is  found  to  exist  upon  the  question  whether, 
under  an  instrument  like  that  in  this  case, 
the  person  signing  is  entitled  to  notice  of  the 
default  of  the  maker.    From  an  extended  ex- 
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aniinatlon  of  the  cases,  we  are  lead  to  the 
conclusion  that  the  diversity  arises  because 
of  a  failure  to  recognize  the  distinction  be- 
tween the  liability  of  a  gfuarantor  and  that 
of  an  indorser.  This  distinction  is  stated  in 
apt  language  in  2  Daniel,  Negotiable  Instru- 
ments, 6th  ed.  §  1754:  "The  liability  of  a 
g^uarantor  also  differs  materially  from,  and 
is  more  onerous  than,  that  of  an  indorser. 
The  indorser  contracts  to  be  liable  only  upon 
condition  of  due  presentment  of  the  bill  or 
note  on  the  exact  day  of  maturity,  and  due 
notice  to  him  of  its  dishonor;  and  he  is  ab- 
solutely discharged  by  failure  in  either  par- 
ticular, although  jie  may  suffer  no  actual 
damage  whatever.  The  guarantor's  contract 
is  more  rigid,  and  he  is  bound  to  pay  the 
amount  upon  a  presentment  made  and  notice 
^ven  to  him  of  dishonor  within  a  reasonable 
time;  and  in  the  event  of  a  failure  to  make 
presentment  and  give  notice  within  such  rea- 
sonable time  he  is  not  absolutely  discharged 
from  all  liability,  but  only  to  the  extent  that 
he  may  have  sustained  loss  or  injury  by  the 
delay."  That  a  guarantor  is  entitled  to  such 
notice,  and  that  a  failure  to  give  it  within  a 
reasonable  time  releases  him  from  liability 
to  the  extent  that  he  may  be  damaged,  seems 
to  be  sustained  by  the  better  text-writers  and 
by  a  very  great  weight  of  authority.  2  Par- 
sons, Notes  &  Bills,  §§  137,  139;  Tiedeman, 
Com.  Paper,  §  421 ;  Second  Nat.  Bank  v.  Oay- 
lord,  34  Iowa,  248;  Brandt,  Suretyship  & 
Guaranty,  2d  ed.  §  197;  Oxford  Bank  v. 
Haynes,  8  Pick.  423,  19  Am.  Bee.  334 ;  Wildea 
V.  Savage,  1  Story,  22,  Fed.  Cas.  No.  17,653. 

This  court,  at  a  very  early  date,  in  ^eic- 
t(m  Wagon  Co,  v.  Diera,  10  Neb.  284,  4  N. 
W.  995,  speaking  by  a  late  judge,  said: 
"When  a  guarantor  is  not  notified  of  the  de- 
fault of  his  principal  within  a  reasonable 
time,  he  is  released  from  liability  to  the  ex- 
tent that  he  may  be  damaged  by  the  omis- 
sion ;  and  if  it  appear  that  the  principal  was 
solvent  at  the  maturity  of  the  obligation, 
but  became  insolvent  before  the  demand  of 
payment  was  made  or  notice  given,  except 
under  special  and  peculiar  circumstances, 
damages  will  be  presumed."  The  case  cited 
was  where  Herman  Diers  was  acting  as  the 
agent  of  a  wagon  company  in  the  sale  of  its 
wagons.  He  sold  a  wagon  to  certain  per- 
sons, and  took  their  note  in  payment,  but 
before  delivering  the  note  to  the  wagon  com- 
pany he  indorsed  his  name  in  blank  on  the 
back  thereof.  It  was  disclosed  in  that  case 
that  by  the  terms  of  his  contract  with  the 
company  he  agreed  to  guarantee  notes  taken, 
and  for  that  reason  this  court  seems  to  have 
determined  his  liability  as  one  of  guaranty. 
This  determination  of  the  rights  and  liabili- 
ties of  a  guarantor  seems  never  to  have  been 
overruled  in  this  state.  It  seems  based  upon 
sound  reason  and  supported  by  authority, 
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and  we  are  not  inclined  at  this  time  to  an- 
nounce a  different  rule. 

It  is  contended  by  plaintiff  in  error  that 
this  court  in  Huff  v.  Slife,  25  Neb.  448,  41 
N.  W.  289,  has  adopted  a  rule  exactly  con- 
trary to  that  announced  in  the  Newton 
Wagon  Company  Case.  In  the  Huff  Case, 
Zenus  Farier  executed  a  note  to  one  I.  L. 
Huff  as  payee.  Huff,  desiring  to  sell  the 
note,  wrote  on  the  back  thereof,  and  signed, 
the  following  guaranty:  "I  guarantee  the 
payment  of  the  within  note.  [Signed]  I.  L. 
Huff."  It  is  thus  disclosed  that  Huff,  being 
the  payee  of  the  note,  and  transferring  it  as 
he  did,  became,  not  only  an  indorser,  but  a 
guarantor,  of  the  note  as  well.  As  indorser 
he  was  absolutely  bound  to  pay  the  note,  if 
at  maturity  the  note  was  protested  for  non- 
payment and  he  duly  notified.  The  holder 
need  not  have  sued  the  maker,  or  might  have 
joined  Huff  as  indorser.  In  either  case  there 
could  be  no  question  of  Huff's  liability.  By 
adding  to  his  indorsement  the  words,  "I 
guarantee  the  payment  of  the  within  note," 
he  also  made  himself  a  guarantor,  and  thus 
waived  his  right  to  notice  of  protest  and  non- 
payment. As  indorser  he  was  made  liable 
by  the  terms  of  his  contract,  but  protest  and 
notice  thereof  would  have  been  required  to 
fix  his  liability.  But  as  guarantor  he  waived 
this  right,  so  that  beyond  question  he  was  ab- 
solutely liable,  and  his  liability  in  no  way  de- 
pended upon  proper  steps  beixig  taken  to  col- 
lect from  the  maker  of  the  note.  As  stated 
in  Daniel,  Neg.  Instnmients,  §  1754:  "The 
same  person  may  be  guarantor  and  also  in- 
dorser of  a  note ;  and  in  such  case,  while  fail- 
ure to  give  him  due  notice  of  demand  and 
nonpayment  will  discharge  him  as  indorser, 
he  will  still  be  bound  as  guarantor." 

Huff  V.  8Hfe,  25  Neb.  448,  41  N.  W.  289, 
seems  to  rest  for  authority  upon  Bloom  v. 
Warder,  13  Neb.  476,  14  N.  W.  395,  and 
Hungerford  v.  0*Brien,  37  Minn.  306,  34  N. 
W.  161.  In  the  Bloom  Ca^e  the  guaranty 
was  as  follows:  "For  value  received,  we 
guarantee  the  payment  of  the  within  note, 
and  hereby  waive  protest,  demand,  and  notice 
of  nonpayment."  It  will  thus  be  seen  that  the 
guarantor  had  waived  the  very  defense  upon 
which  defendants  in  error  were  allowed  to 
recover  in  this  case.  The  guarantor  in  the 
last  case  cited,  having  expressly  waived  no- 
tice of  nonpayment,  of  course,  would  not  be 
heard  to  insist  upon  want  of  notice.  It  fol- 
lows, therefore,  that  Bloom  v.  Warder  is  not 
an  authority  in  the  case  at  bar,  is  not  in  con- 
flict with  the  conclusion  we  have  reached,  nor 
is  it  an  authority  in  support  of  Huff  v.  Slife, 
because  the  questions  involved  are  distinctly 
different.  In  the  Hungerford  Case,  also 
cited  in  Huff  v.  Slife,  the  payee  signed  a 
guaranty  as  follows:  "For  value,  I  hereby 
guarantee  the  payment  <1^it|>fe^jtlQn;^i3^g[e 
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Casie  Hungerford,  or  bearer."  It  thus  ap- 
pears that  he  was  an  indorser,  as  well  as  a 
guarantor,  and,  his  liability  being  fixed  by 
the  double  character  of  his  contract,  it  was 
absolute.  The  case,  accordingly,  does  not 
furnish  an  authority  contrary  to  the  rule  an- 
nounced herein. 

It  is  contended,  also,  that  Gfihson  v.  Parlin, 
13  Neb.  292,  13  N.  W.  405,  supports  a  diflfer- 
ent  rule.  There  the  payee  indorsed  the  note, 
waiving  demand  upon  the  maker,  protest, 
and  notice  of  nonpayment;  and  it  was  held 
that  a  right  of  action  accrued  against  him 
as  soon  as  the  note  became  due.  As  we  have 
seen,  the  rule  in  this  case  has  no  application 
to  the  case  at  bar,  where  it  is  sought  to 
charge  a  party  as  guarantor  only  upon  the 
note. 

Flentham  v.  Steward,  45  Neb.  640,  63  N. 
W.  924,  is  cited  as  announcing  a  view  con- 
trary to  Newton  Wagon  Co.  v.  Diers,  10  Neb. 
284,  4  N.  W.  995.  The  Flentham  Case  arose 
in  the  following  manner:  Dawes  &  Foss,  a 
copartnership,  doing  business  at  Crete,  Ne- 
braska, were  engaged  in  the  farm  mortgage 
business,  and  made  a  loan  to  one  Stewart. 
It  seems  they  were  paid  a  commission  for  ne- 
gotiating this  loan  by  appellant  Flentham, 
and  in  addition  took  a  second  mortgage  for 
a  commission  due  them  on  the  same  laud. 
Default  having  been  made  upon  the  mort- 
gage, appellant  began  foreclosure,  making 
Dawes  &  Foss,  and  Charles  C.  White,  who  in 
the  meantime  had  been  appointed  receiver 
for  the  copartnership,  defendants.  A  decree 
was  entered  upon  the  first  and  second  mort- 
gage, an  order  of  sale  issued,  and  the  prop- 
erty sold  for  satisfaction  of  the  decree;  and, 
there  remaining  a  deficiency  due  upon  the 
first  mortgage,  appellant  Flentham  filed  a 
motion  for  a  deficiency  judgment  against 
Daw^es  &  Foss  and  the  receiver,  upon  the 
ground  that  Dawes  &  Foss  had  guaranteed 
the  payment  of  the  notes  and  coupons.  Ob- 
jection seems  to  have  been  interposed  to  this 
by  Dawes  &  Foss  and  the  receiver,  and  the 
motion  was  by  the  trial  court  denied.  Ap- 
pellant Flentham  brought  the  case  to  this 
court  upon  appeal.  Two  principal  questions 
-  seem  to  have  been  litigated  in  this  court: 
The  contention  by  Dawes  &  Foss  that,  inas- 
much as  a  receiver  had  been  appointed  for 
the  copartnership,  a  suit  could  not  be  main- 
tained against  them  of  the  receiver  without 
permission  of  the  court,  with  reference  to 
which  it  was  held  that  objection  was  w^aived 
by  taking  a  decree  upon  the  second  mort- 
gage. The  further  contention  that  no  no- 
tice had  been  given  to  Dawes  &  Foss  of  the 
application  for  a  deficiency  judgment,  as  to 
which  it  was  held  that  due  notice  was  given, 
and  that  they  had  appeared  and  asked  time 
to  answer.  A  further  contention  seems  to 
have  been  made,  namely,  that  no  guaranty 
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had  been  made  of  the  note  and  coupons.  a» 
to  which  defense  this  court  said:  "This  con- 
tention is  wholly  without  merit.  The  guar- 
anty made  by  Dawes  &  Foss  of  the  payment 
of  the  mortgage  debt  was  in  writing,  and  be- 
came and  was  a  joint  obligation  of  the  mem- 
bers composing  the  copartnership."  \\'hile 
the  form  of  the  guaranty  is  not  disclosed  in 
the  opinion,  it  is  disclosed  by  an  examina- 
tion of  the  record  that  it  differed  from  the 
one  in  the  case  at  bar,  in  that  the  guar- 
antors waived  "notice;"  but  it  is  readily  ap- 
parent that  no  defense  was  tendered  that 
Dawes  &  Foss  had  been  in  any  way  damaged 
by  want  of  notice,  and  in  fact  it  was  dis- 
closed in  the  entire  record  that  tuey  had  no- 
tice all  the  way  through,  and  appeared  in 
the  foreclosure  proceedings,  taking  a  decree 
upon  their  second  mortgage.  The  case  seems 
not  in  point,  and  not  an  authority  in  con- 
flict with  Newton  Wagon  Co,  v.  Diers,  supra. 

Again,  it  is  contended  that  a  recent  unre- 
ported case  of  McKibhen  v.  Ripley  (decided 
September  18,  1901 )  95  N.  W.  1046,  is  con- 
trary to  the  doctrine  announced  in  the  .Yeir- 
ton  Wagon  Company  Case.  From  an  exam- 
ination of  the  record  in  the  case  cited,  it  is 
disclosed  that  the  guaranty  in  controversy 
waa  in  the  language  following:  "For  value 
received,  we  guarantee  the  payment  of  the 
within  note  at  maturity,  and  waive  protest 
and  notice  of  nonpayment."  It  will  thus  be 
seen  that  in  the  case  just  cited  the  ^aran- 
tor  waived  notice  of  nonpayment,  which  de- 
fendants in  error  herein  did  not;  and  it  fol- 
lows that  the  case  does  not  conflict  with  the 
Newton  Wagon  Company  Case,  or  with  the 
view  announced  herein.  The  cases  cited  by 
plaintiff  in  error  from  other  states  we  do 
not  find  sufficiently  in  point  to  demand  con- 
sideration. 

It  must  be  kept  in  mind  that  defendants 
in  error  are  not  indorsers  of  the  note  sued 
upon.  They  were  strangers  to  the  original 
contract.  As  guarantors,  they  had  a  right 
to  fix  the  terms  of  their  contract.  Whether, 
in  the  absence  of  evidence  to  the  contrary, 
had  they  simply  signed  their  names  on  the 
back  of  the  note  in  blank  before  its  delivery, 
they  would  have  been  held  as  accommoda- 
tion indorsers,  guarantors,  or  sureties  is  not 
involved  in  this  case,  and  need  not  be  de- 
cided. As  makers  of  an  independent  con- 
tract, they  had  a  right  to  limit  their  liabil- 
ity to  that  of  guarantors.  This  court  has 
many  times  held  the  indorser  on  a  note  lia- 
ble, who  had,  in  addition  to  his  liability  as 
such,  made  himself  liable  as  guarantor;  but 
it  has  been  said  that  he  was  simply  an  in- 
dorser with  an  enlarged  liability.  Heard  ▼. 
Dubuque  County  Bank,  8  Neb.  10,  30  Ani. 
Rep.  811;  Helmer  v.  Commercial  Bank,  23 
Neb.  474,  44  N.  W.  482;  Weitz  v.  Wolf,  2S 
Neb.  500,  44  N.  W.  485f  The^oundness  of 
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the  rule  in  Vetoton  Wagon  Co,  t.  Diere  has 
been  recognized  in  Lininger  d  M,  Co,  v. 
Wheat,  49  Neb.  567,  68  N.  W.  941,  where  it 
was  said :  ''The  neglect  to  notify  the  guar- 
antor of  the  default  of  his  principal  does  not 
operate  to  discharge  the  guarantor,  unless 
such  neglect  is  on  its  face  unreasonable,  in 
▼lew  of  all  the  circumstances  of  the  case." 

And  in  Pollard  v.  Huff,  44  Neb.  892,  63 
N.  W.  58,  the  rule  is  affirmed. 

It  is  finally  contended  that  by  the  use  of 
the  words  in  this  guaranty,  "and  waive  de- 
mand and  notice  of  protest  on  same  when 
due,"  defendants  in  error  waived  all  notice 
of  nonpayment  by  the  makers.  We  are  un- 
able to  see  merit  in  this  contention.  The 
guaranty  seems  to  have  been  placed  on  the 
back  of  the  note  with  a  stamp,  and  under 
it  the  name  of  Guthrie  Bros,  was  written. 
It  is  very  apparent  from  the  language  used 
that  the  words,  ''waive  demand  and  notice 
of  protest  on  same  when  due,"  have  no  ap- 
plication, and  are  not  intended  to  waive  the 
notice  of  nonpayment  to  which  the  guaran- 
tor is  clearly  entitled.  The  language  used 
would  be  proper  to  fix  the  liability  of  an  in- 
dorser,  and  is  only  a  waiver  of  the  protest 
and  notice  of  protest  of  the  law  merchant 
necessary  to  charge  an  indorser  as  such. 

Again  it  is  contended  that  the  following 
language  on  the  face  of  the  note:  **The 
drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest,  and  notice  of 
protest  and  nonpayment  of  this  note," — is  a 
sufficient  waiver.  As  we  have  seen,  defend- 
ants in  error  are  neither  drawers  nor  in- 
dorsers.   The  settled  rule  is  that  the  con- 


tract of  guaranty  is  a  contract  separate  and 
apart  from  the  note  itself.  This  court  has 
said  that  a  guarantor  and  maker  of  a  note 
cannot  be  joined  in  one  action,  while  the 
maker  and  indorser  can  be  joined,  thus 
clearly  recognizing  the  distinctive  character 
of  the  two  contracts.  In  the  case  at  bar,  the 
imdisputed  evidence  shows  that  for  six 
months  after  the  maturity  of  the  note  the 
makers  were  solvent,  and  that  during  the 
succeeding  twelve  months  before  their  fail- 
ure to  pay  was  brought  to  the  attention  of 
the  guarantors  they  had  become  wholly  in- 
solvent. It  is  further  disclosed  by  the  rec- 
ord that  this  failure  to  g^ve  notice  seems  to 
have  been  occasioned  by  plaintiff  in  error 
having  mislaid  the  note  in  his  deposit  vault, 
so  that  it  was  not  found  until  about  the 
time  the  notice  was  given  and  suit  brought. 
For  this  delay,  defendants  in  error  were  not 
responsible,  and  should  not  be  prejudiced 
thereby.  From  what  has  been  said,  it  clear- 
ly appears  that  defendants  in  error  were 
damaged  by  failure  to  give  the  notice  to  the 
full  amount  of  the  note.  It  follows  that  the 
judgment  of  the  trial  court  upon  the  ver- 
dict directed  in  their  favor  was  right,  and 
it  is  therefore  recommended  that  the  same  be 
affirmed. 

Hastinssy  C,  concurs. 

Per  Oiirlaiiit 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  Distriot  Court 
is  affirmed. 
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Albert  RACHMEL,  by  Next  Friend,  Appt., 

V, 

Jefferson  H.  CLARK  et  aU , 
(205  Pa.  314.) 

1.  A  manufacturer  ttIio  uses  the  slde- 
^ralk  in  front  of  his  building  to  store 
■tone  slabs  which  are  used  In  his  business 
Is  liable  for  Injuries  thereby  occasioned  to 
any  person  lawfully  using  the  walk,  and  who 
is  himself  without  fault. 

2.  If  a  space  Inside  tbe  bulldlnfr  line 
Is  permitted  by  the  abnttinar  oi^ner 
to  remain  open,  and  to  be  used  as  part  of 
the  sidewalk,  he  must  exercise  due  care  not 
to  place  there  dangerous  obstructions  which 


may  result  in  injuries  to  persons  lawfully  on 
the  walk.  Including  children  who  may  be  at- 
tracted to,  and  enter  upon,  the  premises. 
3.     \l^hether    or    not     a    child    Injured 

through  ano therms  negligence  was  in  the  exer- 
cise of  ordinary  care  and  caution  for  one  of 
its  age  and  discretion  is  a  question  for  the 
jury. 

(April  20,  1003.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County  in  favor  of  defendants 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendants'  negligence.    Reversed, 


Note. — As  to  liability  for  dangerous  condi- 
tions of  private  grounds  lying  open  beside  high- 
way or  frequented  path,  see  also,  in  this  series, 
Lepnick  v.  Gaddls,  26  L.  R.  A.  686,  and  note; 
Pekin  V.  McMahon,  27  L.  R.  A.  206 ;  Moran  v. 
Pullman  Palace  Car  Co.  33  L.  R.  A.  755  ;  Dob- 
bins V.  Missouri,  K.  &  T.  R.  Co.  38  L.  R.  A. 
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573  ;  Omaha  v.  Bowman,  40  L.  R.  A.  531 ;  Sten- 
dal  V.  Boyd,  42  L.  R.  A.  288 ;  Cooper  v.  Overton, 
45  L.  R.  A.  591 ;  Arnold  v.  St.  Louis,  48  L.  R. 
A.  201 ;  Kopplekom  v.  Colorado  Cement  Pipe 
Co.  54  L.  R.  A.  284  ;  and  Savannah,  F.  &  W.  R. 
Co.  V.  Beavers,  54  L.  R.  A.  314. 
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The  facts  are  stated  in  the  opinion. 

Mr,  A.  S.  I«.  Shields  for  appellant. 

Mesitrs.  E.  Clinton  Bhoads  and  Frank- 
lin I*.  Ttjle,  for  appellees: 

Defendants  were  entitled  to  a  reasonable 
use  of  the  sidewalk  in  conducting  their  busi- 
ness, and  the  use  would  be  presumed  to  be 
reasonable  until  it  was  shown  to  be  other- 
Mrise,  or  facts  were  proved  from  which  an  in- 
ference that  its  use  was  unreasonable  could 
be  inferred. 

Com.  V.  Pasamore,  1  Serg.  &  R.  217 ;  Yailo 
V.  United  States  Exp,  Co,  147  Pa.  407,  14 
L.  R.  A.  743,  23  Atl.  594. 

A  child  of  tender  years  may  be  a  tres- 
passer, and  subject  to  the  consequences  of 
his  own  trespass. 

Rodgers  v.  Lees,  140  Pa.  475,  12  L.  R.  A. 
216,  21  Atl.  399;  Oil  City  d  Petroleum 
Bridge  Co,  v.  Jackson,  114  Pa.  321,  6  Atl. 
128;  Baltimore  d  O,  R.  Co,  v.  Schtcind- 
ling,  101  Pa.  258,  47  Am.  Rep.  706;  Kay  v. 
Pennsylvania  R.  Co.  65  Pa.  276,  3  Am.  Rep. 
628;  Gaughan  v.  Philadelphia,  119  Pa.  503, 
13  Atl.  300;  Uestonvillc  Pass.  R.  Co.  v. 
Connell,  88  Pa.  520,  32  Ata.  Rep.  472 ;  Moore 
V.  Pennsylvania  R.  Co,  99  Pa.  301,  44  Am. 
Rep.  106;  McLoughlin  v.  Philadelphia,  142 
Pa.  80,  21  Atl.  754. 

Where  facts  have  not  been  shown  from 
which  negligence  may  reasonably  be  in- 
ferred, they  should  not  be  submitted  to  a 
jury  to  infer  arbitrarily,  and  without  evi- 
dence, that  there  was  negligence. 

Philadelphia  d  R.  R.  Go.  v.  Eummell,  44 
Pa.  375,  84  Am.  Dec.  457;  King  v.  Thomp- 
son, 87  Pa.  365,  30  Am.  Rep.  364;  Goshom 
V.  Smith,  92  Pa.  435;  Philadelphia  d  R.  R. 
Co,  V.  Yerger,  73  Pa.  121;  Philadelphia  d 
R.  R.  Co.  y.Ueil,  5  W.  N.  C.  91;  Baltimore 
d  0.  R.  Co.  V.  Sohwindling,  101  Pa.  258,  47 
Am.  Rep.  706. 

Mestrexat,  J.,  delivered  the  opinion  of 
the  court: 

The  testimony  as  given  in  the  paper  book 
does  not  disclose  the  facU  of  the  case  as 
fully  and  clearly  as  it  should.  On  the  trial 
the  witnesses  were  permitted  to  give  dis- 
tances, and  to  indicate  the  position  of  the 
child  by  reference  to  objects  in  the  court- 
room, and  consequently  we  are  not  in  pos- 
session of  some  important  data  necessary 
to  a  full  understanding  of  the  facts.  This 
practice  is  not  commendable,  especially  in 
cases  of  sufficient  importance  to  be  reviewed 
by  an  appellate  court,  as  such  testimony  dis- 
closes no  facts  to  those  who  read  it.  There 
is  a  total  absence  of  any  measurements  be- 
fore us  showing  the  width  of  the  pavement 
proper,  or  the  pavement  as  enlarged  by  the 
space  l>etween  the  factory  and  tlie  building 
line.  This  is  an  important  feature  of  the 
case,  and  exact  data  should  have  been  pro- 
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duced  at  the  trial  and  printed  with  the  rec- 
ord. Prom  these  suggestions  and  the  indefi- 
nite character  of  some  other  parts  of  the 
testimony,  it  is  not  singular  that  the  parties 
disagreed  as  to  whether  the  ajccident  oc- 
curred on  the  pavement  proper  or  in  the  rear 
of  the  building  line.  On  the  facts  as  they 
were  disclosed  on  the  trial  below,  we  think 
the  learned  trial  judge  erred  in  withdrawing 
the  case  from  the  jury. 

The  defendants  were  engaged  In  the  busi- 
ness of  manufacturing  articles  from  slate,  at 
their  factory  at  122  Eutaw  street,  in  the  city 
of  Philadelphia.  For  several  years  thej  had 
been  accustomed  to  stand  large  slabs  of 
granite  and  slate  in  front  of  and  against 
their  factory  building,  on  both  sides  of  a 
door  which  leads  into  the  cellar  of  the  build- 
ing. These  slabs  were  from  3  to  5  feet  in 
length,  and,  in  the  language  of  one  of  the 
witnesses,  "were  all  piled  up  in  front  of  the 
building,  and  pretty  nearly  half  of  the  pave- 
ment was  taken."  The  cellar  door  was  part- 
ly in  the  pavement,  from  which  it  inclined 
upward  to  the  wall  of  the  building.  About 
4  o'clock  in  the  afternoon  of  Jxme  26,  1896, 
the  plaintiff,  a  boy  of  about  seven  and  one- 
half  years,  having  returned  from  school  to 
his  home  in  that  section  of  the  city,  was  oo 
the  cellar  door  in  front  of  the  defendant's 
manufactory.  While  there,  he  placed  his 
left  foot  on  the  frame  of  the  door,  steadied 
himself  by  his  left  hand  on  a  slab  of  the 
slat«,  and  was  making  figures  on  the  slab 
with  his  right  hand.  In  leaving  tills  posi- 
tion he  jumped  to  the  ground,  a  distance  of 
about  1  foot,  in  front  of  the  slab,  which  fell 
on  him  and  inflicted  very  serious  injuries. 
The  evidence  does  not  directly  disclose  what 
caused  the  slab  to  fall,  but  the  plaintiff 
claims  that  it  was  so  negligently  and  inse- 
curely placed  that  the  slightest  touch  of  the 
child's  hand  would  cause  it  to  fall. 

The  defendants  had  no  right  to  use  the 
pavement  of  the  street  as  a  storage  ground 
for  the  material  used  in  their  factory.  They 
could  use  it  temporarily  in  conveying  the 
material  to  the  factory  and  in  taking  the 
manufactured  articles  from  it.  But  even 
under  those  circumstances  they  were  re- 
quired to  observe  proper  care  and  precaution 
so  as  not  to  endanger  those  who  were  using 
the  pavement  for  transit.  Notwithstanding 
the  argument  of  the  defendants  to  the  con- 
trary, the  evidence  would  have  justified  the 
jury  In  finding  that  the  place  in  front  of 
their  building,  including  a  part  of  the  pave- 
ment, had  been  occupied  continuously  for 
four  or  five  years  by  the  material  used  in  the 
factory.  Of  course,  the  same  slabs  were  not 
there  for  that  length  of  time,  but,  whoi  any 
slabs  were  removed,  others  replaced  them. 
The  slab  that  fell  on  the  boy  had  stood  in 
iU  place  for  at  f^t^o^e  ^.^^f^«;t  of 
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the  defendants  in  obstructing  the  pavement 
was  a  nuisance,  and  hence  was  unlawful. 
They  were  therefore  responsible  for  injuries 
occa-sioned  by  their  conduct  to  any  person 
lawfully  using  the  street,  and  who  was  him- 
self without  fault.  The  streets  of  a  city  are 
for  the  purpose  of  transit,  and,  except  for 
temporary  use  by  abutting  property  owners, 
Tecogniz<Hl  as  lawful,  it  is  illegal  to  obstruct 
them. 

If  the  plaintiff  was  within  the  building 
line  at  the  time  he  fell,  the  defendants  are 
-not  necessarily  relieved  of  liability  for  his 
injuries.  The  evidence  tended  to  show  that 
the  space  between  the  building  line  and  the 
factory  had  been  paved,  and  was  used  as  a 
part  of  the  sidewalk  of  the  street.  If  that 
he  true,  the  defendants  were  required  to  ex- 
ercise due  care  to  keep  it  in  a  reasonably 
safe  condition,  and,  if  they  placed  and  kept 
upon  it  a  dangerous  obstruction  resulting  in 
injury,  an  action  would  lie  to  the  injured 
person.  Tomle  v.  Hampton,  129  111.  379,  21 
N.  E.  800;  Holmes  v.  Drew,  151  Mass.  578, 
^25  N.  E.  22.  In  paving  the  space  in  front 
of  the  building,  and  permitting  its  use  as  a 
sidewalk,  there  was  an  implied  invitation  to 
the  public  to  use  it,  and  that  imposed  upon 
the  defendants  the  duty  of  exercising  rea- 
sonable care  to  protect  those  using  it  from 
•danger.  "This  [paving  and  use  by  the  pub- 
lic] would  amount  to  an  invitation  to  the 
public  to  enter  upon  and  use  as  a  public 
sidewalk  the  land  so  prepared,"  says  Allen, 
jr.,  in  Holmes  v.  Drew,  151  Mass.  678,  25  N. 
£.  22,  ''and  the  plaintiff  so  using  it  would 
have  gone  upon  the  defendant's  land  by  her 
implied  invitation,  and  she  would  owe  to 
liim  the  duty  not  to  expose  him  to  a  dan- 
l^erous  condition  of  the  walk  which  reason- 
able care  on  her  part  would  have  prevented." 

If  it  be  conceded,  however,  that  the  groimd 
'between  the  factory  and  the  building  line 
Mras  not  paved,  yet  it  was  open,  and  prac- 
tically a  part  of  the  footwalk  of  the  street. 
The  defendants,  therefore,  having  regard  to 
these  circumstances,  owed  a  duty  to  the  pub- 
lic to  exercise  reasonable  care  to  keep  it 
safe,  so  that  those  using  the  adjacent  high- 
way would  not  be  exposed  to  danger.  As 
said  by  Chief  Justice  Agnew  in  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  332 :  "Duties  arise 
out  of  circumstances.  Hence,  where  the 
owner  has  reason  to  apprehend  danger,  ow- 
ing to  the  peculiar  situation  of  his  property 
and  its  openness  to  accident,  the  rule  will 
vary.  The  question  then  becomes  one  for  a 
juiy,  to  be  determined  upon  all  its  facts  of 
the  probability  of  danger  and  the  grossness 
of  the  act  of  imputed  negligence."  The  own- 
ers of  the  premises  are  required  in  such 
cases  to  anticipate  that  children  as  well  as 
adults  may  use  the  highway,  and  thereby  be 
exposed  to  any  unsafe  objects  placed  upon 
«2  L.  R.  A. 


the  premises.  In  this  case  the  perscHi  in- 
jured was  a  child  of  very  tender  years.  His 
childish  instincts  led  him  to  the  place.  He 
saw  the  slate,  and,  just  from  school,  he  had 
a  desire  to  write  on  it.  His  conduct  was 
perfectly  natural,  and  what  might  have  been 
expected  of  any  schoolboy  of  his  age,  and 
especially  of  any  child  of  the  evident  pre- 
cocity of  this  boy.  Pertinent  and  applicable 
to  the  facts  of  this  case  is  the  language  of 
Cooley,  Ch.  J.,  in  Potoers  v.  Harlow,  53 
Mich.  507,  51  Am.  Rep.  154,  19  N.  W.  257 : 
'•Children,  wherever  they  go,  must  be  ex- 
pected to  act  upon  childish  instincts  and  im- 
pulses; and  others  who  are  chargeable  with 
a  duty  of  care  and  caution  towards  them 
must  calculate  upon  this,  and  take  precau- 
tions accordingly.  If  they  leave  exposed  to 
the  observation  of  children  anything  which 
would  be  tempting  to  them,  and  which  they, 
in  their  immature  judgment,  might  natural- 
ly suppose  they  were  at  liberty  to  handle  or 
play  with,  they  should  expect  that  liberty  to 
be  taken."  In  throwing  open,  and  per- 
mitting the  use  of,  this  space  adjacent  to  a 
public  street  in  a  thickly  populated  com- 
munity, the  defendants,  therefore,  were  re- 
quired to  make  tlie  place  reasonably  safe, 
not  only  for  adults  using  the  highway,  but 
for  children,  recognizing  their  childish  in- 
stincts, and  the  probability  that  they  might  - 
be  attracted  to  and  enter  upon  the  premises. 
Hence,  if  they  disregard  their  duty  in  thi? 
respect,  they  are  liable  to  any  person,  adult 
or  infant,  who,  while  exercising  the  care  re- 
quired of  him,  was  injured  by  their  default. 
It  is  strenuously  urged  that  the  child  was 
a  trespasser,  and  that  therefore,  in  the  use 
of  their  premises,  the  defendants  owed  him 
no  duty  of  protection  against  the  injuries 
he  sustained.  Several  cases  decided  by  this 
court  are  cited  in  support  of  the  proposition, 
and  as  sustaining  the  contention  of  the  de- 
fendants, that  by  reason  of  the  trespass 
there  can  be  no  recovery  here.  But  those 
cases  were  ruled  on  a  different  state  of  facts, 
and  do  not  control  the  present  case.  Simi- 
lar or  analogous  facts  alone  make  a  case  a 
precedent*  for  subsequent  decisions,  and  dicta 
in  the  opinion,  not  necessary  to  a  decision 
on  the  facts  presented,  are  not  to  be  re- 
garded as  an  authoritative  enunciation  of  a 
principle.  While  in  some  of  the  cases  it  is 
said  that  a  child  may  be  a  trespasser  and 
subject  to  the  consequences  of  his  trespass, 
yet  it  will  be  found  in  many,  if  not  all,  of 
the  cases,  that  under  the  facts  disclosed  the 
law  imposed  no  duty  upon  the  defendant, 
and  that  the  injuries  were  not  the  result  of 
his  negligence.  The  mere  fact  that  a  child 
was  injured  without  his  fault  is  not  suffi- 
cient to  impose  a  liability  on  the  defendant, 
unless  he  is  convicted  of  negligence.  The 
defendant's  negligence  apd.^.thj  ^child's  lac%[g 
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or  want  of  it  must  both  be  found  before 
there  can  be  any  liability  on  the  part  of  the 
defendant.  Here,  as  we  have  seen,  the  pe- 
culiar location  of  the  ground  where  the  ac- 
cident occurred  imposed  the  duty  of  reason- 
able care  in  the  use  of  it  on  the  defendants, 
and  it  is  averred  as  the  cause  of  action  that 
the  plaintiff's  injuries  were  due  to  a  negli- 
gent performance  of  that  duty.  This  was  a 
question  for  the  jury.  So,  also,  was  the  al- 
leged n^ligence  of  the  plaintiff  if  he  were 
of  sufficient  age  to  appreciate  and  avoid 
danger.  Where  the  extreme  youth  of  a;  child 
forbids  any  imputation  of  negligence,  it  is 
not  a  question  for  consideration;  but  beyond 
that  age,  his  conduct  affects  his  right  to  re- 
cover damages  for  his  injuries,  and  is  for 
the  jury.  He  is  required  to  exercise  or- 
dinary care  and  caution  reasonable  for  one 
of  his  age  and  discretion.  Such  prudence 
only  is  exacted  of  him,  and,  when  he  ob- 
serves it,  his  duty  is  perfor)ned.  The  rule 
as  to  the  responsibility  of  an  infant  for  his 
acts  is  thus  stated  in  Kehler  v.  Schwenk,  144 
Pa.  348,  13  L.  R.  A.  374,  22  Atl.  910:  "All 
the  cases  agree  that  the  measure  of  a  child's 


responsibility  is  his  capacity  to  see  and  ap- 
preciate danger,  and  the  rule  is  that^  in  the 
absence  of  clear  evidence  of  lack  of  it,  he 
will  be  held  to  such  measure  of  discretion  as 
is  usual  in  those  of  his  age  and  experience. 
This  measure  varies,  of  course,  with  each 
additional  year,  and  the  increase  of  respon- 
sibility is  gradual.  It  makes  no  sudden  leap 
at  the  age  of  fourteen.  That  is  simply  the 
convenient  point  at  which  the  law,  founded 
upon  experience,  changes  the  presumption  of 
capacity,  and  puts  upon  the  infant  Uie  bur- 
den of  showing  his  personal  want  of  intelli- 
gence, prudence,  foresight,  or  strength  usual 
in  those  of  such  age.  The  standard  remains 
the  same,  to  wit,  the  average  capacity  of 
others  in  his  condition." 

The  case  as  presented  on  the  trial  in  the 
court  below  should  have  been  submitted  to 
the  jury,  with  instructions  as  to  the  right  a 
of  the  plaintiff,  and  the  duty  of  the  defend- 
ants, at  the  place  of  the  accident.  The  non- 
suit was  therefore  improperly  granted. 

The  judgment  is  reversed,  with  a  proce- 
dendo. 
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1.  Parties  are  bound  indlvlduallr  by  a 
clause  In  an  airreenient  sellinir  a 
partnership  business,  that  "we  agree 
and  bind  ourselves  not  to  enter  into  or  con- 
duct*' a  similar  business  in  the  territory  cov- 
ered by  the  business  sold,  which  is  signed 
by  them  in  their  individual  names. 

2.  An  action  lies  asalnst  parties  who, 
through  conspiracy,  induce  another  to  break 
his  contract  to  the  injury  of  the  one  by 
whom  the  action  is  brought. 

8.  One  wbo  Is  responsible  for  an- 
other's engraarlnar  in  business  In  breach 
of  bis  contract  not  to  do  so  is  liable  for  the 
damages  thereby  caused  to  the  other  con- 
tracting party,  whether  he  induces  the 
breach  of  the  contract  or  not. 

4.  One  violating:  bis  agreement  not  to 
enarase  In  a  business  which  he  has  sold 
to  another  is  liable,  at  least,  for  nominal 
damages. 

(April   23,    1908.) 


ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Travis  County  in  fa- 
vor of  defendants  in  an  action  brought  to 
recover  damages  for  breach  of  a  contract  to 
refrain  from  engaging  in  business  in  oompe* 
tition  with  plaintiff.     Reversed, 

The  facts  are  stfited  in  the  opinion. 

Messrs,  Fiset  A  MiUer,  with  Mr. 
James  W.  M oGlendoiiy  for  plaintiff  in 
error: 

The  wrongful  or  malicious  procurement  of 
the  breach  of  a  contract,  where  such  breach 
results  in  damage,  is  an  actionable  wrong. 

Dels  V.  Winfree,  80  Tex.  400,  16  S.  W. 
Ill;  Olive  v.  Van  Patten,  7  Teat.  Civ.  App. 
630,  26  S.  W.  428;  Yoakum  v.  Dunn,  1  Tex. 
Civ.  App.  620,  21  S.  W.  411;  International 
d  G.  N.  R.  Co.  V.  Greenwood,  2  Ter.  Civ. 
App.  79,  21  S.  W.  569;  Doremus  v.  Hennes- 
sy,  176  lU.  608,  43  L.  R.  A.  797,  62  N.  E. 
924,  64  N.  E.  624;  humley  ▼.  Gye,  2  £1.  k 
Bl.  216;  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div. 
333;  Ashhy  v.  White,  2  Ld.  Raym.  938,  1 


Note. ^As   to  effect   of   agreement  by   part-  |      For  other  cases  as  to  liability  for  inducing 


nership,  when  making  a  sale  of  its  business, 
not  to  re-engage  In  such  business,  on  right  of 
Individual  partners  to  engage  therein,  see  al- 
so, in  this  series,  Steichen  v.  Fehleisen.  51  L. 
R.  A.  412,  and  Love  v.  Stldham,  53  L.  R.  A. 
897. 
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breach  of  contract,  see  Boysen  v.  Thorn.  21  1^ 
R.  A.  238,  and  note;  Raycroft  v.  Tayntor,  33 
L.  R.  A.  225;  Gore  v.  Condon,  40  L.  R.  A. 
382 ;  Doremus  v.  Uennessy,  43  Lk  R.  A.  797 
and  West  Virginia  Transp.  1^5)^  ^4  ^Standard 
Oil   Co.  50  L.  R.   A.  804. 
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Smith  Lead.  Cas.  8th  ed.  264;  Jones  T. 
Stanly,  70  N.  C.  356;  Haskins  v.  Royster, 
70  X.  C.  601,  16  Am.  Rep.  780;  Gore  v.  Con- 
don, 87  Md.  368,  40  L.  R.  A.  382,  39  Atl. 
1044;  Walker  v.  Cronin,  107  Mass.  567; 
Lumley  v.  Wagner,  13  Eng.  L.  &  Eq.  252; 
Webster  v.  Dillon,  3  Jur.  N.  S.  432;  Taun- 
ton C.  M.  Co.  V.  Cook,  24  Austin  Law  Rep. 
547;  Daly  v.  Smith,  49  How.  Pr.  150;  Mo- 
ron V.  Dunphy,  177  Mass.  485,  52  L.  R.  A. 
115,  59  N.  E.  125;  Anson,  Contr.  2d  ed. 
pp.  276-278;  Lucke  v.  Clothing  Cutters'  d 
T.  Assembly,  2S'o.  7507,  K,  of  L.  77  Md.  396, 
19  L.  R.  A.  408,  26  Atl.  505;  Chipley  v.  At- 
kinson, 23  Fla.  206,  1  So.  934;  Old  Dominion 
S.  8,  Co,  V.  McKenna,  30  Fed.  48;  Murray  v. 
Chicago  d  N.  W,  R,  Co.  62  Fed.  45;  Consol- 
idated Steel  d  Wire  Co.  v.  Murray,  80  Fed. 
811. 

Malice  is  the  intent  to  injure  another 
without  right  or  justifiable  cause,  and  any 
unlawful  act  done  wilfully  and  purposely 
to  the  injury  of  another  is,  as  against  that 
person,  malicious. 

Lumley  v.  Oye,  2  El.  &  Bl.  216;  Bowen  v. 
Ball,  L.  R.  6  Q.  B.  Div.  333;  Easkins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
Bixby  V.  Dunlap,  56  N.  H.  456,  22  Am.  Rep. 
475;  2  Greenl.  Ev.  §  453. 

The  fact  that  a  contract  is  terminable  at 
the  will  of  either  of  the  parties  thereto  does 
not  justify  a  third  party  in  wilfully  and 
maliciously  causing  the  breach  of  the  same. 

Delz  V.  Winfree,  80  Tex.  460,  16  S.  W. 
Ill;  Olive  v.  Van  Patten,  7  Tex.  Civ.  App. 
630,  25  S.  W.  428;  Angle  v.  Chicago,  St.  P. 
M.  d  0.  R.  Co.  151  U.  S.  23,  38  L.  ed.  66,  14 
Sup.  Ct.  Rep.  240 ;  Benton  v.  Pratt,  2  Wend. 
385,  20  Am.  Dec.  623 ;  Lucke  v.  Clothing  Cut- 
ter^ d  T.  Assembly  No.  7507,  K.  of  L.  77  Md. 
396,  19  L.  R.  A.408,26AU.505;  A^^env. 
Flood  [1898]  A.  C.  1 J  Chipley  v.  Atkinson,  23 
Fla.  206,  1  So.  934;  Rice  v.  Manley,  66  N. 
y.  82,  23  Am.  Rep.  30;  Johnston  Harvester 
Co,  V.  MeinJiardt,  60  How.  Pr.  172;  Qunter 
V.  Astor-y  4  J.  B.  Moore,  12;  Old  Dominion 
e.  S.  Co.  y.  McKenna,  30  Fed.  48. 

Where  a  number  of  persons  conspire  to 
injure  another,  and,  in  pursuance  of  their 
joint  arrangement  and  understanding,  some 
of  said  persons  do  actually  commit  a  legal 
wrong,  resulting  in  damage,  against  such 
other  person,  all  the  conspirators  are  liable 
therefor. 

Olive  V.  Van  Patten,  7  Tex.  Civ.  App.  630, 
25  S.  W.  428;  Delz  v.  Winfree,  80  Tex. 
460,  16  S.  W.  111. 

Damages  for  a  wrong  will  be  allowed  if 
they  be  such  as  would  ensue  in  the  usual 
and  natural  course  of  events  from  the  wrong 
done,  or  if  they  be  such  as  may  be  reason- 
ably supposed  to  have  been  contemplated  by 
62  L.  R.  A. 


the  parties  from  facts  within  their  knowl- 
edge. 

Pacific  Exp.  Co.  v.  Darnell,  62  Tex.  641 ; 
Jones  V.  George,  61  Tex.  349;  48  Am.  Rep. 
280;  Hadley  v.  Baxendale,  9  Exch.  353. 

In  a  suit  for  damages  occasioned  by  the 
total  destruction  of  plaintiff's  business  ih(* 
measure  of  damages  should  be  the  t<4a1 
value  to  plaintiff  of  the  business  destroyed! . 

International  d  G.  N.  R.  Co.  v.  Green- 
wood, 2  Tex.  Civ.  App.  79,  21  S.  W.  559; 
Doremus  v.  Eennessy,  176  111.  608,  43  1^  R. 
A.  797,  52  N.  E.  924,  54  N.  E.  524;  2  Se.i.irw. 
Damages,  %  470;  Welsh  v.  Morris,  81  fex. 
159,   16  S.  W.  744. 

In  determining  the  total  value  of  a  busi- 
ness, and  in  assessing  damages  for  the  de- 
struction thereof  by  the  wrong  (ul  acts  of 
defendants,  the  probable  expectation  of  the 
continuance  and  of  profits  of  said  business 
should  be  considered. 

Halcomb  v.  Stubblefield,  76  Tex.  311,  :»3 
S.  W.  231;  Pacific  Exp.  Co.  v.  Darnell  Bros. 
62  Tex.  641;  Galveston  City  R.  Co.  v.  Miller 
(Tex.  Civ.  App.)  38  S.  W.  1132;  Houston 
d  T.  C.  R.  Co.  V.  Hill,  70  Tex.  51,  7  S.  W. 
659;  Western  U.  Teleg.  Co.  v.  Bowen,  84 
Tex.  477,  19  S.  W.  554;  Stvasey  v.  Gay,  3 
Tex.  App.  Civ.  Cas.  (Willson)  §  226,  p. 
272;  Equitable  Mortg.  Co.  v.  Weddingtoti, 
2  Tex.  Civ.  App.  373,  21  S.  W.  576. 

Where  a  wrong  resulting  in  actual  dam- 
age is  wanton,  wilful,  malicious,  fraudulent, 
or  oppressive,  exemplary  damages  in  addi- 
tion to  actual  damages  may  be  recovered. 

San  Antonio  d  A.  P.  R.  Co.  v.  Kniffen,  4 
Tex.  Civ.  App.  484,  23  S.  W.  457 ;  2  Greenl. 
Ev.  §  453;  Addison,  Torts,  p.  621. 

All  the  defendants  were  shown  to  be  lia- 
ble in  the  petition,  because  it  was  alleged 
(1)  that  they  all  confederated  and  con- 
spired to  do  an  unlawful  thing,  and  (2) 
that  the  milling  company,  Kaufman  and 
McDowell  maliciously  induced  and  procured 
Harwood  to  do  an  illegal  act,  viz.,  to  break 
his  contract  not  to  compete  with  plaintiff, 
and  (3)  that  Harwood,  on  his  part,  did 
break  said  contract. 

Allen  V.  Flood  [1898]  A.  C.  1;  Moron  v. 
Dunphy,  177  Mass.  485,  52  L.  R.  A.  115, 
59  N.  E  126;  Angle  v.  Chicago,  St.  P.  M. 
d  0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  55,  14 
Sup.  Ct.  Rep.  240 ;  Gunter  v.  Astor,  4  J.  B. 
Moore,  12;  2  Greenl.  Ev.  §  453;  Easkins  v. 
Royster,  70  N.  C.  601,  16  Am.  Rep.  780; 
Bixby  v.  Dunlap,  56  N.  H.  456,  22  Am.  Rep. 
475;  Delz  v.  Winfree,  80  Tex.  400,  16  S.  W. 
Ill;  Olive  v.  Van  Patten,  7  Tex.  Civ.  App. 
630,  25  S.  W.  428;  Benton  v.  Pratt,  2 
Wend.  385,  20  Am.  Dec.  623;  Lwke  v. 
Clothing  Cutters'  d  T.  Assembly  No.  7507, 
K.  of  L.  77  Md.  396,  i^gifecRry  ^©©^C 
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Atl.  505;  McDonald  v.  Edwards,  20  Misc. 
623,  46  N.  Y.  Supp.  673;  Johnston  Harves- 
ter Co.  y,  Meinhardty  60  How.  Pr.  172; 
Jones  V.  Stanly,  76  N.  C.  356;  Gore  v.  Con- 
don, 87  Md.  368,  40  L.  R.  A.  382,  39  All. 
1044;  Doremus  v.  Hennessy,  02  111.  App. 
391;  Walker  y,  Cronin,  107  Mass.  667;  An- 
son, Conir.  2d  ed.  pp.  276-278. 

It  is  illegal  for  persons  to  combine  to 
prevent  others  from  dealing  with  a  person 
or  carrying  out  their  contracts  with  him. 
— ^that  is  by  boycotting  him. 

35  Alb.  L.  J.  224;  Lucke  v.  Clothing  Cut- 
ters* ds  T.  Assembly  ^^o,  7507,  K.  of  L.  77 
Md.  396,  19  L.  R.  A.  408,  26  Atl.  505;  Chip- 
ley  V.  Atktnson,  23  Fla.  206,  I  So.  934;  Old 
JJominion  8.  8,  Co,  v.  MoKenna,  30  Fed. 
48;  Murray  v.  Chicago  d  N.  Tf.  R,  Co.  62 
Fed.  45;  Consolidated  8teel  d  Wire  Co,  v. 
Mutray,  80  Fed.  811;  Dela  v.  Winfree,  80 
Tex.  400,  16  S.  W.  111. 

Messrs,  D.  W.  Doom,  D.  H.  Doom,  and 
West  Sc  Ooohran,  for  defendants  in  er- 
ror: 

The  petition  fails  to  state  a  cause  of  ac- 
tion as  against  the  milling  company,  be- 
cause it  affirmatiyely  appears  ther^om 
that  the  only  contractual  relation  existing 
between  the  milling  company  and  plaintiff 
was  one  terminable  at  the  will  of  either 
party. 

1  Am.  &  Eng.  Eno.  Law,  2d  ed.  pp.  12- 
15,  note,  4;  Story,  Agency,  S§  462-467; 
Baker  v.  Metropolitan  L,  Ins,  Co.  23  Ky. 
L.  Rep.  1174,  55  L.  R.  A.  271,  64  S.  W.  913. 

The  allegations  as  to  conspiracy  are  too 
general,  and  the  acta  upon  which  the  dam- 
ages are  alleged  are  not  the  acts  of  all  the 
parties,  nor  are  they  set  forth  specifically 
enough  in  detail  to  make  any  of  the  defend- 
ants as  such  liable  therefor. 

Security  Mortg.  &  T.  Co,,  v.  Haney  (Tex. 
Civ.  App.)  27  S.  W.  217;  4  Enc.  PL  &  Pr. 
p.  737. 

The  anticipated  profits  of  a  commercial 
business  are  too  remote,  uncertain,  and 
speculative  to  warrant  their  recovery;  and 
particularly  is  this  the  case  in  a  brokerage 
business  terminable  at  any  time  simply  up- 
on notice. 

Elmendorf  v.  Classen,  92  Tex.  472,  49  S. 
W.  1043;  Voorheis  v.  Fry  (Tex.  Civ.  App.) 
52  S.  W.  580;  San  Antonio  v.  Smith,  94 
Tex.  266,  69  S.  W.  1109;  Central  Coal  & 
Coke  Co.  V.  Hartman,  49  C.  C.  A.  244,  111 
Fed.  96;  Sutherland,  Damages,  2d  ed.  §  67; 
Howard  v.  Stillicell  &  B,  Mfg,  Co,  139  U. 
S.  20G,  35  L.  ed.  150,  11  Sup.  Ct  Rep.  500; 
Cincinnati  Siemens-Lungren  Oas  Illuminat- 
ing Co.  V.  Western  Siemens-Lungren  Co. 
152  U.  S.  200,  38  L.  ed.  411,  14  Sup.  Ct. 
Rep.  523;  Griffin  v.  Colver,  16  N.  Y.  489,  69 
Am.  Dec.  718. 
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Oainea,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  plaintiff  in  er- 
ror against  defendants  in  error.  General 
and  special  demurrers  to  the  petition  were 
interposed  by  all  the  defendants,  and  all 
were  sustained  except  those  of  defendant 
Harwood.  His  exceptions  were  overruled, 
but  upon  the  trial  a  verdict  was  instructs 
in  his  favor.  A  judgment  was  accordingly 
entered  for  all  the  defendants,  and  it  was 
affirmed  on  appeal  to  the  court  of  civil  ap- 
peals. 

We  shall  set  out  in  substance,  and  as 
briefly  as  practicable,  the  facts  all^^  id 
the  petition.  In  the  first  paragraph  Yar- 
rington,  Harwood,  McDowell,  Kaufman, 
and  the  E.  O.  Standard  Milling  Company,  a 
corporation,  are  made  defendants  in  the 
suit,  and  their  respective  residences  are 
stated.  In  the  second  paragraph  it  is  al- 
leged that  Yarrington  and  Harwood  were 
partners  engaged  in  a  brokerage  or  agency 
business,  and  had  built  up  a  profitable 
trade  selling  flour,  meal,  bran,  and  other 
milling  products  for  the  defendant  cor- 
poration and  others  engaged  in  a  like  busi- 
nesi;  that  the  flrm  had  contracts  with  such 
corporations  and  others,  which  gave  them 
an  exclusive  right  to  sell  the  products  of 
their  employers  in  a  certain  designated  ter- 
ritory, of  which  the  city  of  Austin  was  a 
part,  but  that  the  contracts  were  for  no 
deflnite  period  of  time,  and  were  terminable 
at  the  pleasure  of  either  party  upon  notice 
to  the  other.  It  was  further  alleged  that 
for  the  consideration  of  $1,000  the  defend- 
ants Yarrington  and  Harwood  sold  to  the 
plaintiff  and  to  his  brother,  one  Frank  Ray- 
mond, as  partners,  such  agency  business  in 
such  territory,  and  bound  themselves  not  to 
conduct  at  any  time  thereafter,  either  indi- 
vidually or  as  partners,-  a  milling  agency 
business  therein,  and  that  the  defendant 
milling  company  knew  of  said  contract,  and 
agreed  that  the  plaintiff  and  his  brother 
should  take  the  place  of  Yarrington  and 
Harwood  as  their  agents  in  the  designated 
territory,  and  should  there  represent  them 
exclusively  in  the  sale  of  their  products. 
It  was  also  averred  in  such  pajragraph  that 
in  the  agreement  it  was  stipulated  in  behalf 
of  the  defendant  milling  company  that  the 
plaintiff  and  his  brother  should  retain  de- 
fendant Yarrington  to  assist  them  in  their 
business  for  the  period  of  ninety  days,  and 
that  thereby  the  defendant  milling  com- 
pany impliedly  agreed  to  retain  the  plain- 
tiff and  his  brother  as  their  agents  in  the 
designated  territory  for  a  reasonable  time, 
provided  they  should  prove  to  be  satisfac- 
tory agents;  and  that,  but  for  the  conduct 
of  the  defendants  as  thereinafter  alleged, 
the   agency   would   have   continued   for  a 
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period  of  five  years.  Tn  the  third  para- 
l^aph  it  is  further  averred  that,  in  order 
to  deprive  the  plaintiff  and  his  brother  of 
the  advantages  to  accrue  to  them  under 
their  contract  with  Yarrington  and  Har- 
wood,  the  defendants  conf  pired  to  break  up 
the  agency  business  of  plaintiff  and  his 
brother  in  the  following  manner:  That,  to 
obtain  the  $1,000  paid  for  the  business, 
Harwood  entered  into  the  contract  with  the 
intention  of  not  carrying  out  his  obligation, 
and  with  the  purpose  of  again  entering  up- 
on the  business  of  an  agency  for  the  sale  of 
mill  products  in  the  territory  named  in  the 
agreement;  that  "in  pursuance  of  said  con- 
spiracy" he  began,  in  August,  1898,  to  sell 
the  products  of  other  mills  in  such  terri- 
tory, and  that  about  December  of  that  year 
the  defendant  milling  company  limited  the 
territory  of  Raymond  &  Bro.,  as  their 
agents,  to  the  city  of  Austin;  that  prior  to 
February  1,  1899,  defendants  McDowell  and 
Kaufman,  acting  in  their  own  behalf  and  as 
agents  of  the  defendant  milling  company, 
took  part  in  the  original  illegal  purpose  of 
Harwood  to  violate  said  contract^  and  with 
full  knowledge  of  the  rights  of  the  Ray- 
monds conspired  and  agreed  with  him  that 
McDowell  and  Harwood  should  take  the 
place  of  the  Raymonds  as  the  agents  of  the 
defendant  milling  company  in  the  territory 
designated  in  the  original  contract  between 
the  Raymonds  on  the  one  part  and  Yar- 
rington and  Harwood  on  the  other;  and 
that  thereupon  the  defendant  milling  com- 
pany did  employ  McDowell  and  Harwood  as 
their  agents  for  such  territory,  and  did  dis- 
continue the  employment  of  the  Raymonds. 
It  is  also  alleged  in  this  paragraph  that 
about  December  1,  1898,  the  defendant  mill- 
ing company  limited  the  agency  of  the 
plaintiff  and  his  brother  to  the  city  of  Aus- 
tin, and  that  they  continued  to  act  as 
agents  for  such  restricted  territory  imtil 
February  1,  1899.  Th^  follow  allegations 
of  a  loss  of  profits  from  the  conduct  of  de- 
fendants in  the  sum  of  $10,000,  and  that 
their  acts  were  done  knowingly  and  over  the 
protests  of  the  Raymonds,  with  a  claim  for 
exemplary  damages.,  In  the  fourth  para- 
graph are  found  similar  allegations  as  to 
the  destruction  of  the  business  of  the  plain- 
tiff and  his  brother,  and  the  damages  which 
resulted  therefrom,  all  of  which  are  alleged 
to  have  accrued  from  a  conspiracy  on  part 
of  defendants,  McDowell,  Kaufman,  the  mill- 
ing company,  and  Harwood,  to  cause  Har- 
wood to  break  his  contract  with  the  Ray- 
monds. The  fifth  paragraph  repeats  the  al- 
legations as  to  the  damages.  The  sixth  al- 
leges an  assignment  for  value  by  Frank 
Raymond  of  his  interest  in  the  cause  of  ac- 
tion to  the  plaintiff. 

Were  the   demurrers   of   the   defendants 
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other  than  Harwood  properly  sustained?  A 
copy  of  the  written  contract  between  the 
plaintiff  and  Yarrington  and  Harwood  is 
made  an  exhibit  to  the  amended  petition,  and 
contains  this  provision:  "We  specially 
agree  and  bind  ourselves  not  to  enter  into 
or  conduct  a  milling  agency  business  in  the 
city  of  Austin  or  the  territory  above  desig- 
nated without  the  written  permission  of  J. 
H.  Rajmioud,  Jr.,  or  his  assigns."  It  ap- 
pears from  the  averments  in  the  petition 
that  Harwood  only  engaged  in  a  milling 
agency  business  in  the  prohibited  territory 
after  the  contract  was  executed.  Therefore, 
unless  the  contract  properly  construed 
bound  each  of  them  not  to  conduct  such 
business,  no  cause  of  action  is  shown 
against  either  of  the  defendants.  Do  Yar- 
rington and  Harwood,  by  the  contract,  bind 
themselves  that  neither  of  them  shall  sell 
mill  products  in  the  prohibited  territory,  or 
merely  that  both  shall  not?  This  question 
we  referred  back  to  the  counsel  for  written 
arguments,  and  the  arguments  have  been 
filed.  From  the  cases  there  cited  we  feel 
constrained  to  hold  that  it  was  a  breach  of 
the  contract  for  either  Yarrington  or  Har- 
wood to  again  engage  in  the  business  in 
question  in  the  designated  territory.  In  the 
case  of  Welsh  v.  Morris,  81  Tex.  159,  16  S. 
W.  744,  a  partnership  known  as  "Welsh 
Bros."  sold  out  a  business  as  undertakers 
to  the  plaintiff,  Morris,  and  bound  them- 
selves "not  to  start  the  undertaking  busi- 
ness in  Denison  City,  Texas,  so  long  as  said 
S.  B.  Morris  is  in  the  business."  Subse- 
quent to  the  execution  of  the  contract  one 
of  the  partners  only  engaged  in  the  pro- 
hibited business,  and  it  was  contended  that 
this  was  no  breach  of  the  stipulation.  It 
was  held,  however,  that  the  action  of  the 
one  was  a  breach  of  the  contract.  The  con- 
tract was  signed  "Welsh  Brothers;"  and 
counsel  foir  defendants  in  error  frankly  con- 
cede that,  unless  this  case  can  be  distin- 
guished by  the  fact  that  the  contract  of 
Yarrington  and  Harwood  is  signed  by  each 
of  them  in  their  individual  names  only,  it 
is  conclusive  of  the  question  against  them. 
We  do  not  tliink  the  cases  can  be  distin- 
guished. The  contract  of  Yarrington  and 
Harwood,  though  signed  by  them  individ- 
ually, is  as  much  a  contract  as  partners  as 
if  it  had  been  signed  in  the  partnership 
name.  The  decision  in  Welsh  v.  Morris  is  in 
accordance,  bm  we  think,  with  the  weight  of 
authority.  See  opinion  of  Alvey,  Ch.  J.,  iu 
Love  V.  Rtidham,  18  App.  D.  C.  306,  53  L. 
R.  A.  397,  and  cases  there  cited.  Contra, 
Streichen  v.  Fehleisen,  112  Iowa,  612,  51 
L.  R.  A.  412,  84  N.  W.  716.  The  case,  then, 
made  by  the  petition  is  that  the  defendants, 
other  than  Harwood,  conspired  to  induce,, 
and  did  induce,  the  latter  to  break  his  co^LC 
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tract  to  the  dama^  of  the  plaintiff.  The 
important  question  is.  Does  this  show  a 
cause  of  action?  The  point  has  never  been 
decided  in  this  court,  and  the  authorities 
upon  it  elsewhere  are  in  conflict.  We  think, 
however,  the  great  weight  of  authority  is  in 
favor  of  an  affirmative  answer  to  the  ques- 
tion. 

We  will  first  review  briefly  the  cases  in 
the  English  courts  in  whteh  the  point  has 
come  up.  for  consideration.  The  first  is  the 
leading  case  of  Lumley  v.  Gye,  2  El.  Jb  Bl. 
216,  which  was  decided  in  1853.  In  that 
case  the  plaintiff,  the  lessee  of  a  theater, 
sued  the  defendant,  alleging  that  a  certain 
singer  had  been  engaged  by  the  plaintiff  to 
sing  at  his  theater,  and  none  other,  and 
that  while  she  was  under  such  contract  the 
defendant  maliciously  induced  and  enticed 
her  not  to  perform  for  him,  as  she  had 
agreed  to  do.  Upon  demurrer  to  the  dec- 
laration it  was  held  by  three  of  the  judges 
that  it  showed  a  good  cause  of  action.  Jus- 
tice Coleridge,  one  of  the  four  judged  who 
sat  in  the  case,  dissented.  Practically  the 
same  question  came  before  the  court  in  the 
case  of  Boiven  v.  Hall,  L.  R.  6  Q.  B.  Div. 
333.  It  was  again  held  that  an  action 
would  lie  for  inducing  one  under  contract 
of  service  to  another  to  leave  the  service. 
Lord  Coleridge,  then  the  chief  justice  of  the 
common  pleas,  dissented  from  the  opinion 
of  the  majority.  Again,  in  1893,  the  case 
of  Temper  ton  v.  Russell  [1893]  1  Q.  B. 
715,  came  up  for  decision.  There  the  plain- 
tiff was  a  contractor  and  builder,  and  had 
made  contracts  with  third  persons  to  supply 
him  with  material  to  be  used  in  his  busi- 
ness. The  defendants  were  a  committee  of 
certain  trade  unions,  and  for  the  reason 
that  plaintiff  would  not  comply  with  certain 
rules  laid  down  by  the  unions  they  induced 
those  who  had  contracted  to  deliver  him 
material  to  break  their  contracts,  and  also 
conspired  to  prevent  others  from  entering 
into  contracts  with  him.  It  was  held  that 
they  were  liable,  both  for  inducing  a  breach 
of  the  existing  contracts,  and  also  for  con- 
spiring to  prevent  others  from  entering  into 
contracts  with  the  plaintiff.  A  similar  case 
came  before  the  House  of  Lords  in  1897. 
Allen  V.  Flood  [1898]  A.  C.  1.  In  that  case 
the  plaintiffs  were  employed  by  the  job  at 
work  upon  a  ship,  but  were  subject  to  be 
discharged  at  the  will  of  their  employer. 
Allen,  the  defendant,  representing  a  boiler 
makers'  society,  called  upon  the  agents  of 
their  employer,  and  stated  to  them  that,  un- 
less the  plaintiffs  were  discharged,  the  mem- 
bers of  the  boiler  makers'  society,  about  40 
in  number,  then  at  work  on  the  ship,  would 
be  "called  out*'  or  "knock  off"  work  on  that 
day.  Thereupon  their  employer  discharged 
the  plaintiffs,  and  they  brought  suit  against 
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the  defendant,  alleging,  in  effect,  that  he 
had  unlawfully  and  maliciously  caused  their 
discharge.  It  was  held  by  the  court — four 
of  the  nine  law  lords  dissenting^ — ^that^  since 
the  employer  had  a  right  to  discharge  the 
plaintiffs,  and  since  the  discharge  was  law- 
ful the  defendx^nt  was  not  liable  for  having 
procured  it,  although,  as  found  by  the  jury, 
he  acted  from  a  malicious  motive.  In  the 
numerous  opinions  which  were  given  in  the 
case,  the  previous  cases  of  Lumley  v.  Gy^ 
and  Botoen  v.  Hall  were  discussed.  After 
that  decision  it  became  a  question  whether 
their  authority  had  not  been  shaken,  if  not 
overruled,  thereby.  But  in  1901  the  im- 
portant case  of  Quinn  y.  Leathern  [1901]  A. 
C.  495,  arose,  and  it  was  there  held  that  "a 
combination  of  two  or  more  without  justi- 
fication or  excuse  to  injure  a  man  in  his 
trade  by  inducing  his  customers  or  servants 
to  break  their  contracts  with  him,  or  not  to 
deal  with  him  or  continue  in  his  employ- 
ment, is,  if  it  results  in  damage  to  him,  ac- 
tionable." All  the  judges  concurred  in  the 
judgment,  and  the  effect  of  the  decision  is 
to  distinguish  Alien  v.  Flood,  and  to  hold 
the  cases  of  Lumley  y.  Oye,  Bowen  v.  HaU, 
and  Temperton  y.  Russell  were  correctly 
decided.  In  Lumley  y.  Gye  the  contract 
was  one  for  personal  services,  and  the  in- 
sistence of  Mr.  Justice  Coleridge  was  that 
it  was  not  actionable  to  induce  the  breach 
of  such  a  contract  except  where  it  created 
the  relation  of  master  and  servant  in  the 
technical  and  restricted  sense  of  those 
terms.  The  majority,  however,  held  that 
the  rule  applied  to  any  contract  for  service. 
The  decision,  therefore,  goes  no  further  than 
to  hold  that  a  cause  of  action  lies  for  pro- 
curing the  breach  of  any  such  contract.  It 
may  be  doubted  whether  the  contract  the 
breach  of  which  was  induced  in  Botcen  v. 
Hall  should  be  classed  as  a  contract  for 
service.  However  that  may  be,  the  con- 
tract in  Temperton  v.  Russell  was  for  the 
delivery  of  material,  and  it  does  not  come 
under  that  class.  It  seems  to  us,  therefore, 
that  the  law  is  now  settled  in  England  that 
it  is  an  actionable  wrong  knowingly  to  in- 
duce one  to  break  his  contract  with  another 
to  the  damage  of  the  latter,  and  that  it  is 
also  wrongful  and  actionable  for  two  or 
more  to  accomplish  such  end  by  conspiring 
with  each  other. 

Numerous  decisions  affirming  the  same 
rule  may  be  found  in  the  courts  of  this 
country.  W^e  will  briefly  refer  to  some  of 
the  more  prominent  cases.  In  Angle  v.  Chi- 
cago, 8t,  P,  M.  A  0.  R.  Co,  151  U.  S.  1,  38 
L.  ed.  55,  14  Sup.  Ct.  Rep.  240,  the  contract 
under  consideration  was  for  the  construc- 
tion of  a  railroad,  and  it  was  held  that,  ''if 
one  maliciously  interferes  in  a  contract  be- 
tween two  parties,  and  induces  one  of  than 
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to  break  that  contract  to  the  injury  of  the 
other,  the  party  injured  can  maintain  an 
itction  against  the  wrongdoer."  The  opin- 
ion of  Mr.  Justice  Brewer  reviews  Lumley 
▼.  Gye  and  other  English  cases,  which  had 
been  decided  at  that  time,  and  was  con- 
curred in  by  all  the  judges  save  one,  who 
dissented  upon  grounds  not  in  conflict  with 
the  decision  upon  that  point.  The  case  of 
Walker  v.  Cronin,  107  Mass.  555,  holds  that 
an  action  lies  against  one  who  procures  the 
violation  of  his  contract  of  service  by  the 
servant,  and  that  the  rule  is  not  confined  to 
contracts  for  menial  services.  It  was  ar- 
gued by  the  dissenting  judge  in  Lumley  v. 
Qye  that  the  rule  applied  only  in  case  of 
servants  in  the  strict  sense  of  that  term, 
and  that  the  action  in  such  a  case  was  given 
by  the  statute  of  23  Edw.  III.,  and  was 
"limited  by  it."  Since  the  Massachusetts 
court  holds  that  the  action  is  not  confined 
to  contracts  such  as  are  referred  to  in  that 
statute,  and  since  we  see  no  sufficient  rea- 
son for  making  a  distinction  in  such  a  case 
between  contracts  of  service  and  other  con- 
tracts, it  seems  to  us  that  that  court  would 
hold  that  it  would  be  actionable  knowingly 
to  procure  the  violation  of  any  contract  to 
the  damage  of  one  of  the  contracting  par- 
ties. In  Jones  v.  Stanly,  76  N.  C.  355,  it 
is  distinctly  held  that  the  rule  applies  to 
any  contract.  On  the  other  hand,  it  is  de- 
cided by  the  supreme  court  of  California 
that  maliciously  inducing  another  to  break 
a  contract  with  a  third  person  will  not  cre- 
ate a  liability  to  the  latter  when  it  is  done 
without  threats,  violence,  falsehood,  decep- 
tion, or  benefit  to  the  person  inducing  the 
breach.  Boy  son  v.  Thorn,  98  Cal.  678,  21 
1..  K.  A.  233,  33  Pac.  492.  The  same  princi- 
ple was  applied  in  Bourlier  Bros.  v.  Ma- 
cauley,  91  Ky.  135,  11  L.  R.  A.  550,  15  S. 
W.  60.  That  was  a  case  strikingly  like 
Lumley  v.  C^ye.  The  plaintiffs  had  entered 
into  a  contract  with  the  manager  of  the  dis- 
tinguished actress  Mary  Anderson  to  per- 
form on  certain  nights  at  their  theater,  and 
afterwards  the  defendant  procured  a  breach 
of  the  contract  with  plaintiffs,  and  procured 
the  actress  to  appear  at  his,  a  rival,  house. 
It  was  held  that  these  facts  constituted  no 
cause  of  action. 

There  are  many  other  cases  of  a  somewhat 
similar  nature,  but  in  most  of  them  there 
was  some  element  of  fraud,  threats,  intim- 
idation, or  conspiracy,  and  for  that  reason 
are  probably  not  direct  authority  upon  the 
question  before  us.  We  are  of  opinion  that 
the  rule  that,  where  one  knowingly  induces 
another  to  break  his  contract  with  a  third 
person,  such  third  person  has  a  right  of  ac- 
tion against  the  one  so  causing  the  breach 
for  any  damages  resulting  to  him  by  such 
breach,  is  supported  by  a  decided  preponder- 
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ance  of  authority  and  by  the  better  princi- 
ple. The  principle  is  well  stated  by  Lord 
Justice  Lopes  in  his  opinion  in  the  case  of 
Temperton  v.  Russell  in  the  following  ex- 
tract: "The  case  which  I  think  must  gov- 
ern our  decision  as  to  the  first  head  of 
claim  is  Botoen  v.  Hall,  which  I  understand 
to  lay  down  the  broad  principle  that  a  per- 
son who  induces  a  party  to  a  contract  to 
break  it,  intending  thereby  to  injure  an- 
other person,  or  to  get  a  benefit  for  himself, 
commits  an  actionable  wrong.  That  ap- 
pears to  me  to  be  the  effect  of  the  decision 
in  that  case,  which  was  decided  in  1881,  and 
never  appears  to  have  been  since  questioned. 
I  presume  that  the  principle  is  this,  viz., 
that  the  contract  confers  certain  rights  on 
the  person  with  whom  it  is  made,  and  not 
only  binds  the  parties  to  it  by  the  obliga- 
tion entered  into,  but  also  imposes  on  all 
the  world  the  duty  of  respecting  that  con- 
tractual obligation."  It  seems  to  us  that, 
where  a  party  has  entered  into  a  contract 
with  another  to  do  or  not  to  do  a  particular 
act  or  acts,  he  has  as  clear  a  right  to  its 
performance  as  he  has  to  his  property, 
either  real  or  personal;  and  that  knowingly 
to  induce  the  other  party  to  violate  it  is  as 
distinct  a  wrong  as  it  is  to  injure  or  de- 
stroy his  property.  It  is  not  a  sufficient 
answer  to  say  that  he  has  a  remedy  against 
the  party  who  has  broken  the  contract.  In 
the  first  place,  such  remedy  is  ineffectual 
unless  he  who  has  made  the  breach  has 
property  or  credits  which  may  be  applied 
by  process  of  law  to  the  satisfaction  of  a 
judgment  that  may  be  obtained  against 
him.  In  the  second  it  sometimes  occurs' 
that  in  case  of  joint  tort  feasors  the  liabil- 
ity of  the  one  may  be  secondary  to  that  of 
the  other,  and  that,  in  the  event  of  a  recov- 
ery against  one,  he  may  have  a  claim  for 
indemnity  against  the  party  jointly  liable. 
For  example,  a  master  may  be  sued  for  the 
wrong  of  his  servant  while  acting  in  per- 
formance of  the  master's  business  and  with- 
in the  scope  of  his  employment,  although 
the  wrongful  act  may  have  been  done,  not 
only  without  any  participation  on  part  of 
the  master,  but  even  against  his  express  or- 
ders. We  understand  the  rule  in  such  a 
case  to  be  that,  though  either  or  both  may 
be  held  liable  to  the  injured  party,  as  be- 
tween the  master  and  servant  the  latter  is 
primarily  responsible.  We  have  said  that 
the  point  has  never  been  decided  in  this 
court.  But  in  Delz  v.  Winfree,  80  Tex.  400, 
16  S.  W.  Ill,  the  plaintiff,  a  butcher,  al- 
leged in  his  petition  that  the  defendants,  a 
firm  dealing  in  live  stock,  had  not  only  re- 
fused to  sell  to  him,  but  had  combined  with 
other  such  dealers,  and  had  induced  them 
also  to  refuse  to  deal  with  him.  It  was 
held  that  the  defendants  had  th^a1»olut^|p 
igi  ize     y  Q 
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right  to  deal  or  not  with  the  plaintiff,  as 
they  saw  fit,  but  that  it  was  an  actionable 
wrong  to  induce  others  to  do  so.  Clearly, 
the  substance  of  the  wrong  in  that  case  was 
the  inducements  of  third  parties  not  to  deal 
with  plaintiff,  which  was  a  mere  obstruction 
of  his  right  to  buy  from  dealers,  without  of- 
ficious interference  on  part  of  others.  If  it 
be  actionable  for  one  to  intermeddle  in  an- 
other's affairs,  and  thereby  prevent  him 
from  making  contracts,  to  the  damage  of 
his  buRincss,  for  a  stronger  reason  it  is  ac- 
tionable to  induce  the  breach  of  a  contract 
already  made. 

Our  conclusion  upon  this  branch  of  the 
caae  is  that  the  court  erred  in  sustaining 
the  demurrer  to  the  petition.  Just  here  we 
will  add,  however,  that  it  is  not  quite  clear 
to  us  whether  the  allegations  in  the  peti- 
tion should  be  construed  aa  charging  defend- 
ant Yarrington  as  being  a  party  to  the 
agreement  to  induce  Harwood  to  break  his 
contract.  But  this  is  unimportant,  since, 
as  we  have  seen,  he  was  responsible  for  Har- 
wood's  engaging  again  in  the  milling  agency 
business,  whether  he  induced  him  to  do  so 
or  not. 

We  are  also  of  the  opinion  that  the  court 
erred  in  instructing  a  verdict  for  the  de- 
fendant Harwood.  The  charge  is  as  fol- 
lows: "In  this  case  there  is  no  evidence 
tending  to  show  what  paft  of  the  decrease 
in  the  business  of  Raymond  ft  Bro.  below 
that  done  by  Harwood  &  Yarrington  was 
caused  by  the  competition  of  Harwood,  if 
any,  in  violation  of  his  contract,  what  part 
was  due  to  competition  of  Harwood  under 
his  written  permission,  what  part  was  due 
to  lack  of  experience  in  the  business  on  the 
part  of  Raymond  ft  Bro.  as  compared  with 
Harwood  ft  Yarrington.  .  .  .  The  jury 
will  therefore  return  a  verdict  for  the  de- 
fendant." In  view  of  the  fact  that  the  case 
will  be  remanded  for  a  new  trial,  we  must 
refrain  from  discussing  the  testimony.  We 
may  say,  however,  that  the  evidence  does 
not  show  how  much,  if  any,  the  plaintiff 
was  damaged,  and  it  may  be  that  if,  under 
the  testimony  and  a  proper  instruction,  the 
jury  had  given  only  nominal  damages,  the 
court  should  not  have  disturbed  tne  verdict. 
From  the  nature  of  the  case  it  is  impossible 
to  show  the  damages  with  accuracy,  and  to 
require  accuracy  in  such  a  case  would  be  to 
deny  a  remedy  for  a  wrong.  In  Welsh  v. 
Morris,  previously  cited,  a  judgment  for 
substantial  damages  was  sustained  upon 
testimony  quite  as  unsatisfactory,  to  say 
the  least  of  it,  as  that  introduced  in  the 
present  case.  If  Harwood  violated  his  con- 
tract, the  plaintiff  was  entitled  to  recover, 
at  all  events,  nominal  damages.  Davis  v. 
Texas  &  P.  R,  Co.  91  Tex.  505,  44  S.  W. 
822. 
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The  judgments  of  the  District  Court  and 
thai  of  the  Court  of  Civil  Appeals  are  re- 
versed, and  the  cause  remanded  for  a  new 
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1.    A  bank   doea   not,  br  pnrcbaslnir  a 
draft    nvitb    bill    of    lading    stt««he4» 

become  a  party  to  the  sale,  so  as  to  be  re- 
sponsible to  the  consignee  in  case,  after  he 
has  paid  the  draft,  the  bill  of  lading  proves  to 
be  fraudulent  so  that  the  consideration  fails. 
8.  A  concloBlon  In  a  pleading  acttlair 
fortb  that  drafts  wltb  bill  of  lAdinir 
attached  'were  transferred  to  a  bank, 
that  thereby  the  bank  ''became  and  was  the 
owner  of  said  draft  and  bill  of  lading^*  and  of 
the  property  represented,  does  not  enlarge  the 
legal  effect  of  the  facts  stated  so  aa  to  charge 
that  the  bank  purchased,  not  only  the  drmXt, 
but  the  bin  of  lading. 

(June  22,  1903.) 

QUESTIONS  certified  by  the  court  of 
Civil  Appeals  for  the  First  Supreme  Ju- 
dicial District  which  arose  upon  an  appesi 
by  plaintiff  from  an  order  of  the  District 
Court  for  Smith  County  sustaining  a  de> 
murrer  to  the  petition  in  an  action  to  re- 
cover money  alleged  to  have  been  wrongfully 
paid  upon  certain  drafts.  Judgment  of  af- 
firmance advised. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  Thomaa  and  J.  Q.  BCa- 
baffey  for  appellant. 

Messrs.  OresoT  *  Batta,  Marsh  4t 
Monwaine,  and  Fiaet  St  Miller,  for  ap- 
pellees: 

The  transfer  of  a  draft  with  bill  of  lad- 
ing attached  gives  to  the  transferee  a  lim- 
ited and  qualified  interest  in  the  property 
covered  by  the  bill  of  lading,  this  property 
being  to  secure  the  indorsee  of  the  draft  in 
its  payment. 

Colebrooke,  Collateral  Securities,  {§  3S2, 
383;  Lee  v.  Bowen,  5  Biss.  154,  Fed.  Caa.  No. 
8,183;  Halsey  v.  Warden,  25  Kan.  136; 
First  yat.  Bank  v.  Crocker,  111  Mass.  163; 
Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  55 
Am.  Dec.  290;  DeWolf  v.  Gardner,  12  Cush. 
19,  59  Am.  Dec.  165;  First  Nat.  Bank  v. 
Dearborn,  115  Mass.  223,  15  Am.  Rep.  92; 
Hathaxcay  v.  Haynes,  124  Mass.  313;  Davcn- 


NoTR. — For  other  cases  In  this  series  as  to 
rights  and  liabilities  of  assignee  of  bill  of  lading 
with  draft  attached,  see  Finch  v.  Gregg,  49  L. 
R.  A.  679,  and  note;  Tolerton  &  S.  Co.  v.  Anslo- 
California  Bank,  50  L.  R.  A.  777;  and  Hall  T. 
Keiler,  62  L.  R.  %,^^^  by  CjOOglC 
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port  Nat.  Bank  v.  Uomeyer,  45  Mo.  149,  100 
Am.  Dec.  363;  Minnesota  Security  Bank  v. 
Luttgen,  29  Minn.  363,  13  N.  W.  151; 
Holmes  v.  Bailey,  02  Pa.  57;  Emery  v.  Irv- 
ing Nat.  Bank,  25  Ohio  St.  360,  18  Am.  Rep. 
299;  Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20  L.  ed.  366. 

The  purchase  or  discoimt  of  a  draft  with 
bill  of  lading  attached,  by  the  indorsee  of  the 
contract  between  the  drawer  and  drawee, 
doe6  not  make  the  indorsed  the  guarantor  of 
the  drawer  upon  the  contract  between  the 
consignor  and  consignee. 

Tolerton  d  H.  Co.  v.  Anglo-California 
Bank,  112  Iowa,  706,  50  L.  R.  A.  777,  84 
N.  W.  930;  Ooetz  v.  Bank  of  Kansas  City, 
119  U.  S.  551,  30  L.  ed.  515,  7  Sup.  Ct.  Rep. 
318;  Hoffman  v.  National  City  Bank,  12 
Wall.  181,  20  L.  ed.  306;  Atlanta  Bridge  d 
Axle  Co.  y.  MereJiants*  Nat.  Bank,  89  Ga. 
225,  15  S.  E.  303. 

The  indorsee  of  the  draft  with  bill  of  lad- 
ing attached  can  enforce  against  the  drawee, 
prior  to  acceptance,  the  contract  between  the 
drawer  and  drawee  only  so  far  as  it  might 
have  been  enforced  by  the  drawer;  upon  ac- 
ceptance, however,  of  the  draft,  the  acceptor 
becomes  the  obligor  upon  a  new  contract 
with  the  indorsee,  and  the  obligation  may 
be  enforced  notwithstanding  the  partial  or 
complete  failure  of  the  original  considera- 
tion; and,  if  the  draft  be  paid,  the  drawee 
cannot  recover  from  the  indorsee  for  value 
to  whom  the  payment  was  made. 

Jdrvis  V.  Wilson,  46  Conn.  92,  33  Am. 
Rep.  18;  Fisher  v.  Becku:ith,  19  Vt  31,  46 
Am.  Dec  174;  Arnold  v.  Bprague,  34  Vt. 
402;  United  States  v.  Bank  of  Metropolis, 
15  Pet.  377,  10  L.  ed.  774;  Grant  v.  Ellicott, 
7  Wend.  227;  First  Nat.  Bank  v.  Rioker, 
71  III.  439,  22  Am.  Rep.  104;  Johnston  v. 
Commercial  Bank,  27  W.  Va.  343,  55  Am. 
Rep.  315;  National  Park  Bank  v.  Ninth  Nat. 
Bank,  46  N.  Y.  77,  7  Am.  Rep.  310;  Qod- 
dard  v.  Merchants  Bank,  4  N.  Y.  149; 
Bernheifner  v.  Marshall,  2  Minn.  78,  72  Am. 
Dec.  79,  Gil.  61;  Hoffman  v.  National  City 
Bank,  12  Wall.  181,  20  L.  ed.  366;  Bank  of 
United  States  v.  Bank  of  Georgia,  10  Wheat. 
333,  6  L.  ed.  334;  Craig  v.  Sibbett,  15  Pa. 
238. 

'Wlllia]it%  J.,  delivered  the  opinion  of 
the  court: 

The  court  of  civil  appeals  for  the  first  dis- 
trict have  certified  for  decision  the  case 
stated  as  follows: 

"In  this  cause  now  pending  before  this 
court  on  motion  for  rehearing,  the  trial 
court  sustained  a  general  demurrer  to  the 
plaintifTs  petition,  and  the  latter,  refusing 
to  amend,  has  appealed.  The  petition  is  as 
follows : 

**  'Now  comes  the  S.  Blaisdell,  Jr.,  Com- 
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pany,  complaining  of  Newell  W.  White  and 
A.  Hicks,  who  compose  the  firm  of  Newell 
W.  White  &  Company,  both  as  individuals 
and  as  a  firm,  and  the  Citizens'  National 
Bank  of  Tyler,  defendants,  and,  leave  of  the 
court  first  had  and  obtained,  files  this  its 
first  amended  original  petition,  in  lieu  of 
and  amending  its  original  petition  filed  here- 
in on  the  6th  day  of  May,  1901,  and,  so 
amending,  respectfully  shows  and  represents 
to  the  court  as  follows,  to  wit: 

"  'Ist.  That  the  plaintiff  is  a  private  cor- 
poration duly  incorporated  under  the  laws 
of  the  state  of  Massachusetts,  and  having 
its  place  of  business  in  the  city  of  Chicopee, 
in  the  county  of  Hampden,  in  the  said  state. 
And  the  defendants  Newell  W.  White  i^  A. 
Hicks  are  resident  citizens  of  Smith  county, 
Texas,  and  are  and  have  been  since  prior  to 
the  1st  day  of  October,  1900,  partners  in 
trade  under  the  firm  name  of  Newell  W. 
White  &  Company,  and  that  the  defendant, 
the  Citizens'  National  Bank  of  Tyler,  is  a 
private  corporation,  duly  incorporated  under 
the  laws  of  the  United  States  of  America^ 
with  its  place  of  business  in  the  city  of  Ty- 
ler, Smith  county,  Texas,  of  which  J.  W. 
Wright^  whose  residence  is  said  Smith  poun- 
ty,  Texas,  is  president,  and  upon  whom  serv- 
ice can  be  had. 

"'2d.  That  heretofore,  to  wit,  on  or 
about  the  20th  and  29th  days  of  October^ 
1900,  and  the  13th  day  of  Novonber,  1900, 
plaintiff,  then  doing  business  in  the  said 
city  of  Chicopee,  offered  and  proposed  to 
the  defendanU,  Newell  W.  White  and  A. 
Hicks,  who  were  then  doing  business  in  the 
city  of  Tyler,  as  partners  under  the  said 
firm  name  of  Newell  W.  White  &  Company^ 
to  purchase  from  them  certain  bales  of  cot- 
ton at  the  prices  hereinafter  stated,  to  be 
delivered  by  the  said  defendants  to  plain- 
tiff as  follows,  to  wit:  [Here  follow  num- 
ber of  bales  and  place  of  delivery,  which  it 
is  not  necessary  to  set  out.]' 

"  'Which  said  offer  and  proposal  so  made 
by  the  plaintiff  was  on  or  about  said  abovfy- 
mentioned  dates  accepted  by  the  defendants^ 
and  they  then  and  there  entered  into  a  con- 
tract with  the  plaintiff  whereby  it  was 
agreed  that  the  said  defendants  should  in 
the  due  course  of  trade,  and  at  as  early  date 
as  possible,  deliver  to  the  plaintiff  at  the 
above-mentioned  points  said  bales  of  cotton 
as  above  set  out,  and  that  the  plaintiff  was 
to  pay  the  said  defendants  therefor,  upon 
the  presentation  to  it  of  drafts,  with  bills 
of  lading  attached  thereto,  showing  that  said 
cotton  had  been  delivered  to  a  carrier  for 
transmission  to  plaintiff  at  said  points,  the 
amounts  above  stated  for  each  and  every 
pound  of  cotton  so  delivered. 

"'3d.  That  said  defendants,    Newell    W.. 
White  &  Company,  under  said  agreement  IC 
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and  to  the  end  of  fulfilling  the  same,  did,  on 
divers  and  sul.dry  dates  hereinafter  shown, 
deliver  to  the  International  &  Great  North- 
ern Railroad  Company,  a  common  carrier, 
for  transmission  to  plaintiff  at  said  points 
of  delivery,  certain  bales  of  cotton,  to  wit: 
[Here  follows  detailed  statement  of  the  seT- 
eral  shipments.]' 

"  'And  took  and  received  from  said  car- 
rier bills  of  lading  in  the  name  of  Newell 
W.  White  &  Company  for  each  and  all  of 
said  shipments,  and  said  defendants,  having 
so  received  said  bills  of  lading,  drew  sight 
drafts  on  plaintiff,  purporting  to  be  for  tlie 
amount  of  the  purchase  prices  of  said  cot- 
ton, calculated  upon  the  true  weig'hts  there- 
of, le|^  the  freight  charges  and  brokerage, 
which  under  the  said  contract  were  to  be 
paid  by  the  defendants,  and  which  for  that 
reason  were  deducted  from  the  purchase 
prices,  the  said  drafts  being  payable  to  the 
order  of  Newell  W.  White  &  Company,  and 
being  in  amounts  as  follows,  to  wit :  [Uere 
follows  detailed  statement  of  the  amounts 
of  the  various  drafts.]' 

"  'Which  said  drafts,  the  said  drafts  be- 
ing negotiable  instruments,  and  said  bills  of 
lading,  were  by  said  defendants  indorsed  in 
blank  in  the  name  of  Newell  W.  White  k 
Company,  and  were  transferred  to  and  pur- 
chased by  the  defendants  herein,  the  Citi- 
zens' National  Bank  of  Tyler,  whereby  the 
said  bank  became  and  was  the  owner  of 
said  drafts  and  bills  of  lading  and  of  the 
cotton  represented  by  said  bills  of  lading, 
and  whereby  said  bank  undertook,  promised, 
and  agreed  and  became  bound  unto  the 
plaintiff  to  carry  out  and  fulfil  the  defend- 
ants Newell  W.  White  A  Company's  said 
contract  with  plaintiff  above  set  out. 

"'4th.  The  said  bank,  having  by  the 
means  aforesaid  become  the  owner  and  hold- 
er and  proper  payee  of  said  drafts  and  bills 
of  lading  and  cotton  aforesaid,  forwarded 
the  said  drafts,  along  with  said  bills  of  lad- 
ing, to  its  agents  and  correspondents  for  col- 
lection from  the  plaintiff,  which  said  drafts, 
and  bills  of  lading  accompanying  the  same, 
reached  plaintiff  and  were  accepted  and 
paid  by  plaintiff  long  prior  to  the  time  when 
said  cotton  which  had  been  shipped  by 
freight  did  or  could  have  reached  its  desti- 
nation, by  reason  of  which  plaintiff  was 
forced  to  and  did  rely  solely  on  defendants 
to  deliver  to  it  the  amount  of  cotton  repre- 
sented by  said  drafts,  with  freight  and 
brokerage  added,  at  the  purchase  price  here- 
in shown,  and  for  which  the  plaintiff  had 
paid  them  as  aforesaid.  And  plaintiff,  be- 
lieving that  said  drafts,  less  said  freight 
charges  and  brokerage,  represented  the  true 
amount  of  the  purchase  prices  of  said  cot- 
ton, calculated  upon  the  true  and  correct 
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weight  thereof,  paid  said  drafts,  freight 
charges,  and  brokerage  before  it  could  have 
examined  or  weighed  said  cotton,  all  of 
which  -the  defendants  well  knew  the  plain- 
tiff would  be  forced  to  do  when  they  shipped 
said  cotton  and  drew  and  discounted  said 
drafts,  and  which  was  also  known  to  the 
said  bank  when  it  purchased  said  drafts 
and  bills  of  lading,  and  it  undertook  to 
carry  out  said  contract  aa  aforesaid. 

"  '5th.  That  the  defendants,  Newell  W. 
White  and  A.  Hicks,  contriving  and  fraudu- 
lently intending  to  deceive  and  defraud 
plaintiff  in  this  behalf,  did  not  deliver  to  it 
the  amount  of  cotton  in  weight  represented 
by  the  amount  of  said  drafts,  freight 
charges,  and  brokerage,^  at  said  purchase 
prices,  and  which  plaintiff  had  paid  them 
for,  but  falsely  made  out  said  drafts  for  an 
amount  grossly  in  excess  of  the  amount  they 
were  entitled  to  receive  from  plaintiff  cal- 
culated upon  the  true  weight  of  aaid  cot- 
ton, for  the  purpose  of  defrauding  plaintiff 
as  aforesaid,  for  all  of  which  the  defendant 
bank,  by  reason  of  its  having  purchased  said 
drafts  and  bills  of  lading  and  become  the 
owner  of  said  cotton  and  undertaken  to 
carry  out  said  contract^  is  liable  to  plain- 
tiff, while  in  truth  and  in  fact  the  true 
weight  of  said  cotton  so  shipped  was  only 
as  follows,  to  wit:  [Here  follows  state- 
ment of  weights.]' 

"'That  had  the  said  cotton  been  of  a 
weight  sufficient  at  said  purchase  prices  to 
have  made  the  amount  of  said  drafts,  in- 
cluding all  freight  and  brokerage,  the  same 
would  have  been  as  follows,  to  wit:  [Here 
follows  statement  of  weighta  showing  the 
shortage.]' 

"  'Which  said  difference  in  weight  between 
the  cotton  actually  delivered  and  the  amount 
for  which  the  plaintiff  had  paid  said  defend- 
ants as  aforesaid  at  said  purchase  prices, 
amounting  to  the  sum  of  $3,727.34,  aa  is 
more  particularly  shown  by  the  itemized 
statement  which  is  hereto  attached,  marked 
"Exhibit  A"  for  identification,  and  made  a 
part  of  this  petition,  which  sum  is  $3,727.30, 
the  said  Citizens'  National  Bank  of  Tyler, 
by  the  manner  and  means  herein  alleged,  has 
collected,  had,  and  received  from  plaintiff 
over  and  above  the  amount  it  was  justly  en- 
titled to  receive,  and  which  it  now  still 
wrongfully  withholds  from  the  plaintiff,  and 
which  amount  the  defendants,  although 
often  requested,  have  failed  and  refused  and 
still  fail  and  refuse  to  pay,  to  plaintiff's 
great  damage. 

"  'fith.  And  plaintiff  further  alleges  that, 
if  it  be  mistaken  in  its  allegations  that  said 
Newell  W.  White  and  A.  Hicks  were  part- 
ners, and  that  said  contract  of  sale  was 
made  and  said  drafts  drawn  on  said  cotton 
shipped,  and  said  drafts  and  bills  of  lading 
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were  transferred,  sold,  and  indorsed  by  them 
to  defendant  bank  as  partners,  plaintiff  al- 
leges that  all  of  said  things  were  done  and 
performed  by  one  or  both  of  them  as  indi- 
viduals, and  that  the  said  Newell  W.  White 
was,  in  and  about  said  transaction,  doing 
business  under  the  said  name  of  Newell  W. 
White  &  Company,  and  plaintiff  alleges  that 
it  is  imable  here  to  state  whether  or  not  in 
said  transaction  the  said  Newell  W.  White 
and  A.  Hicks  were  partners,  or  whether  said 
acts  and  things  herein  alleged  to  have  been 
done  by  them  were  done  as  individuals  or 
done  by  them  jointly  or  severally,  for  the 
reason  that  the  knowledge  of  the  true  na- 
ture and  manner  of  said  transaction  is  im- 
known  to  plaintiff  .and  cannot  be  ascertained 
by  it,  and  is  peculiarly  within  the  knowl- 
edge of  the  said  defendants,  Newell  W. 
White  and  A.  Hicks. 

"  'Wherefore,  the  premises  considered, 
plaintiff  sues  and  prays  that  defendants  hav- 
ing been  duly  cited,  that  upon  final  hearing 
it  have  judgment  against  all  of  the  afore- 
said defendants  for  the  amount  of  its  said 
damages,  for  cost's  of  suit,  and  for  all  such 
other  and  further  orders,  judgments,  and  de- 
crees as  it  may  be  entitled  to  under  the  law 
and  the  facts,  both  generally  and  specially, 
both  in  law  and  equity,  and  in  duty  bound 
will  ever  pray.' 

"We  respectfully  propound  for  your  deci- 
sion the  question:  Did  the  trial  court  err 
in  sustaining  the  general  demurrer?" 

The  action  appears  to  be  founded  on  the 
idea  that,  by  the  transactions  alleged,  the 
bank  became  a  party  to  the  contract  of  sale 
between  plaintiff  and  White  &  Co.,  bound  to 
perform  the  undertakings  of  the  latter,  and 
therefore  liable  for  the  violation  of  their 
agreement.  It  is  not  averred  that  the  bank 
was  a  party  to  or  had  notice  of  the  fraud 
charged  against  White  &  Co.,  or  was  guilty 
of  any  negligence  or  misrepresentation,  or  in 
any  way  deceived  plaintiff,  and  hence  the 
action  cannot  be  maintained  as  for  deceit, 
fraud,  or  negligence  on  part  of  the  bank. 

The  theory  of  the  plaintiff  is  supported  by 
the  decision  of  the  court  of  civil  appeals  for 
the  third  district  in  the  case  of  Landa  v. 
Lattin  Bros.  19  Tex.  Civ.  App.  246,  46  S.  W. 
48,  which  was  followed  by  the  supreme  court 
of  North  Carolina  in  the  case  of  Finch  v. 
Gregg,  126  N.  C.  176,  49  L.  R.  A.  679,  35  S. 
£.  251.  We  understand  the  courts  to  hold 
in  those  eases  that  a  purchaser  of  such 
drafts  and  bills  of  lading  is  substituted,  by 
the  mere  purchase,  in  the  place  of  the  vendor 
in  the  contract  of  sale,  and  becomes  bound 
to  perform  that  contract  as  a  condition 
precedent  to  his  right  to  the  price  of  the 
goods  represented  by  the  bill  of  lading; 
and  that,  therefore,  although  the  drafts  be 
actually  accepted  and  paid  by  the  drawee,  if 
62  L.  R.  A. 


the  consideration  which  he  was  to  receive 
from  the  drawer  fails,  the  price  may  be  re- 
covered from  the  holder  to  whom  the  pay- 
ment has  been  made.  It  is  undoubtedly 
true  that  the  purchaser  acquires  by  his  pur- 
chase no  greater  rights  than  the  drawer  has 
against  the  drawee.  The  attitude  of  the  lat- 
ter is,  so  far,  unchanged,  and  he  is  no  fur- 
ther boTuid  to  the  purchaser  than  he  would 
be  bound  to  the  drawer  to  accept  or  pay; 
but  we  do  not  agree  that  the  purchaser  be- 
comes bound  to  perform  the  contract  of  the 
vendor,  nor  that,  when  the  bill  of  exchange 
is  subsequently  accepted  or  paid,  he  acquires 
no  additional  right  against  the  acceptor  or 
payor.  Transactions  of  this  kind  have  often 
come  before  the  courts,  and  we  understand 
the  rule  of  the  commercial  law  to  be  thor- 
oughly established  that  one  who  has  accept- 
ed or  paid  a  bill  of  exchange  drawn  upon 
him  cannot  defeat  his  acceptance  or  recover 
the  money  paid  because  there  was  no  con- 
sideration, or  the  consideration  has  failed, 
as  between  him  and  the  drawer,  when  the 
payee  bought  from  the  latter  for  value  with- 
out notice  of  the  defense.  The  leading 
cases  on  the  subject  have  arisen  where  bills 
of  lading  for  goods  were  forged  and  attached 
to  drafts  drawn  for  the  prices  of  the  goods^ 
negotiated  with  banks  and  forwarded  to 
and  accepted  or  paid  by  the  drawees,  with- 
out knowledge  on  the  part  of  either  holder 
or  drawee  of  the  forgery.  Efforts  of  the 
acceptors  to  avoid  liability  on  acceptances, 
and  of  payors  to  recover  the  money  so  paid, 
have  been  defeated  both  in  courts  of  law 
and  of  equity.  Hoffman  v.  National  City 
Bank,  12  Wall.  181,  20  L.  ed.  366;  Ooctz  v. 
Bank  of  Kansas  City,  119  U.  S.  551,  30  L. 
ed.  515,  7  Sup.  Ct.  Rep.  318;  Robinson  v. 
Reynolds,  2  Q.  B.  196;  Thiedemann  v.  Gold' 
Schmidt,  1  De  G.  F.  &  J.  4;  1  Dan.  Neg.  Inst. 
i§  174,  175,  and  notes;  Marsh  v.  Low,  55  Ind. 
271.  Other  authorities  are  cited  in  those 
referred  to. 

In  Thiedemann  v.  Goldschmidt,  Lord 
Campbell  said:  ''I  think  that  dangerous 
consequences  would  follow,  and  the  credit  of 
bills  of  exchange  be  very  much  shaken,  if 
the  title  of  the  indorsees  of  bills  of  exchan^re 
as  against  the  acceptor  under  such  circum- 
stances could  be  called  in  question.  It  is 
allowed  that  the  case  of  Robinson  v.  Rey- 
nolds was  well  decided,  that  its  authority 
has  never  been  questioned,  and  that  it  is  a 
part  of  the  commercial  law  of  England.*' 
After  further  discussing  the  cases,  he  says: 
'*It  must  be  considered  that  the  bills  were 
accepted  by  Thiedemann  [the  drawee]  on 
the  credit  of  Homeyer  [the  drawer  and 
forger],  and  for  that  reason  it  would  be 
alarming  if  the  title  of  the  indorsees  (they 
holding  the  bills  bona  fide  for  value)  could 
be  thus  impeached."       .Digitized  by  CjOOQIC 
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In  the  case  of  Hoffman  v.  National  City 
Bank,^l2  Wall.  181,  20  L.  ed.  366,  the  Su- 
preme Court  of  the  United  States  thus  states 
the  doctrine:  "Money  paid  under  a  mis- 
take of  facts,  it  is  said,  may  be  recovered 
back  as  having  been  paid  without  considera- 
tion, but  the  decisive  answer  to  that  sugges- 
tion, as  applied  to  the  case  before  the  court, 
is  that  money  paid,  as  in  this  case,  by  the 
acceptor  of  a  bill  of  exchange  to  the  payee 
of  the  same,  or  to  a  subsequent  indorsee,  in 
discharge  of  his  legal  obligation  as  such,  is 
not  a  payment  by  mistake  nor  without  con- 
sideration, unless  it  be  shown  that  the  in- 
strument was  fraudulent  in  its  inception, 
or. that  the  consideration  was  illegal,  or  that 
the  facts  and  circumstances  which  impeach 
the  transaction,  as  between  the  acceptor  and 
the  drawer,  were  known  to  the  payee  or  sub- 
sequent indorsee  at  the  time  he  became  the 
holder  of  the  instrument.  .  .  .  Different 
rules  apply  between  the  immediate  parties 
to  a  bill  of  exchange — as  between  the  drawer 
and  the  acceptor,  or  between  the  payee  and 
the  drawer — as  the  only  consideration  as  be- 
tween those  parties  is  that  which  moves 
from  the  plaintiff  to  the  defendant;  and  the 
rule  is,  if  that  consideration  fails,  proof  of 
that  fact  is  a  good  defense  to  the  action. 
But  the  rule  is  otherwise  between  the  re- 
mote parties  to  the  bill,  as,  for  example,  be- 
tween the  payee  and  the  acceptor,  or  be- 
tween the  indorsee  and  the  acceptor,  as  two 
distinct  considerations  come  in  question  in 
every  such  case  where  the  payee  or  indorsee 
became  the  holder  of  the  bill  before  it  was 
overdue,  and  without  any  knowledge  of  the 
facts  and  circumstances  which  impeach  the 
title  as  between  the  immediate  parties  to 
the  instrument.  Those  two  considerations 
are  as  follows:  First,  that  which  the  de- 
fendant received  for  its  liability,  and,  sec- 
ondly, that  which  the  plaintiff  gave  for  his 
title;  and  the  rule  is  well  settled  that  the 
action  between  the  remote  parties  to  the  bill 
will  not  be  defeated  unless  there  be  an  ab- 
sence or  failure  of  both  these  considerations. 
Unless  both  considerations  fail  in  a  suit  by 
the  payee  against  the  acceptor,  it  is  clear 
that  the  action  may  be  maintained,  and 
many  decided  cases  affirm  the  rule,  where 
the  suit  is  in  the  name  of  a  remote  indorsee 
against  the  acceptor,  that,  if  any  intermedi- 
ate holder  between  the  defendant  and  the 
plaintiff  gave  value  for  the  bill,  such  an  in- 
tervening consideration  will  sustain  the  title 
of  the  plaintiff." 

It  is  claimed  that  the  allegation  in  this 
case  that  not  only  the  drafts,  but  the  bills 
of  lading,  were  purchased  by  the  bank,  dis- 
tinguishes it  from  those  cited,  where  the 
bills  merely  accompanied  the  drafts  as  se- 
curity. The  facts  alleged  in  the  petition 
do  not  show  this  to  have  been  other  than 
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the  common  transaction  in  which  money  is 
paid  for  drafts,  accompanied  by  bills  of  lad 
ing  representing  the  goods  consigned  as  se- 
curity. The  allegation  is  that  the  drafts 
and  bills  of  lading  were  indorsed  in  blank, 
and  were  transferred  to  and  purchased  by 
the  bank.  The  conclusion  from  these  facts 
is  then  stated:  "Whereby  said  bank  be- 
came and  was  the  owner  of  said  drafts  and 
bills  of  lading  and  of  the  cotton  repre- 
sented." This  is  only  a  conclusion  from  the 
facts  previously  stated,  and  cannot  be  held 
to  enlarge  the  legal  effect  of  those  iacts. 
The  drafts  were  for  the  price  of  cotton  which 
the  drawer  was  under  obligation  to  deliver 
to  the  drawee  on  payment.  The  bank's  right 
was  therefore  only  to  receive  the  amount 
called  for  by  the  drafts,  and  on  payment 
thereof  it  was  bound  to  deliver  to  the  payor 
the  bills  of  lading  r^resenting  the  cotton. 
The  bank  became  the  owner,  only  as  the 
facts  alleged  made  it  the  owner  of  the  cot- 
ton; and  this  was  only  in  the  limited  sense 
that  it  could  hold  and  contrc^  the  cotton  un- 
til the  drafts  were  paid,  and  as  a  means  of 
insuring  payment  or  recovering  loss.  Xo 
contract  or  agreement  of  the  bank,  either 
with  the  drawer  or  drawee,  is  alleged  to 
make  its  relation  to  the  contract  of  sale 
other  than  that  which  resulted  from  the  sim- 
ple fact  that  the  drafts  for  the  price  of  the 
cotton  and  the  bills  of  lading  were  pur- 
chased by  it  from  the  vendors  of  the  cot- 
ton. The  concluding  language  in  the 
fourth  and  fifth  paragraphs  of  the  petition, 
referring  to  the  undertaking  of  the  bank  to 
carry  out  the  contract,  does  not  charge,  nor, 
as  we  construe  the  pleading,  intend  to 
charge,  that  the  bank  affirmatively  agreed 
to  carry  out  the  contract,  but  states,  as  the 
pleader's  construction  of  the  facts  alleged, 
that  such  an  undertaking  arose  from  the 
purchase,  as  held  in  Landa  v.  Lattin  Bros, 
Necessarily,  the  legal  effect  of  the  transac- 
tion stated  between  the  bank  and  White  k 
Co.  was  only  to  entitle  the  former  to  col- 
lect, either  from  the  drawee,  or,  in  case  of 
its  refusal  to  pay,  from  the  drawers,  the 
money  called  for  by  the  drafts,  and,  to  se- 
cure this  right,  a  limited  ownership  and 
control  of  the  cotton  was  conferred  by  the 
indorsement  and  delivery  of  the  bills  of  lad- 
ing. Such  is  the  legal  effect  of  the  facts 
alleged,  and  such  was  the  legal  effect  of  the 
transactions  passed  upon  in  the  authorities 
cited;  and  those  decisions  clearly  control 
this  case.  It  was  as  true  in  those  cases  as 
in  this  that  the  purchasers  of  the  bills  of  ex- 
change, secured  by  the  bills  of  lading,  orig- 
inally acquired  only  such  rights  against  the 
drawees  as  the  drawers  had  against  them, 
and  that,  in  order  to  put  the  holders  in  a  po- 
sition to  require  acceptance  or  payment  of 
the  bills  of  exchange,  performance  of  the 
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contimei  of  sale  by  the  drawers  was  essen- 
tial; and  it  is  equally  true  in  this  case,  as 
it  was  in  those,  that,  in  paying  the  drafts, 
the  drawees,  acting  on  the  credit  of  the 
drawers  and  not  of  the  holder,  became  bound 
to  the  latter,  and  that  a  failure  of  the  con- 
sideration moving  from  the  drawers  to  the 
drawees  cannot  affect  the  rights  of  the  payee 
thus  acquired  in  good  faith  upon  a  consid- 
eration moving  from  itself  to  the  drawers. 

The  latest  decision  called  to  our  atten- 
tion is  that  of  the  supreme  court  of  Iowa  in 
the  case  of  Tolerton  d  8.  Co,  v.  Anglo-Cali- 
fornia Bank,  112  Iowa,  706,  50  L.  R.  A.  777, 
84  N.  W.  930,  in  which  the  court,  after  dis- 
cussing Landa  y.  Lattin  Bros,  and  Finch  v. 
Oregg,  enunciates  what  we  regard  as  the 
correct  rule. 

The  decisions  referred  to  are  wholly  in- 
consistent with  the  theory  that  in  such  a 
transaction  the  purchaser  of  the  draft  and 


bill  of  lading  becomes  substituted  for  the 
vendor  to  such  extent  that  he  assumes  the 
obligations  of  his  contract  with  the  vendee. 
This  is  not  true  of  assignees  generally. 
While  an  assignee  may  not  by  his  assign- 
ment acquire  any  right  against  the  party 
against  whom  the  claim  is  asserted,  he  does 
not,  by  taking  the  assignment  merely,  as- 
sume the  obligations  of  the  assignor.  The 
true  question  in  such  cases  is  whether  or 
not  money  so  paid  upon  bills  of  exchange 
can  be  recovered  as  having  been  paid  by  mis- 
take, which  is  negatived  by  the  rules  of  the 
law-merchant;  and  not  whether  or  not  there 
has  been  a  ^breach  of  contract  by  the  holder, 
who  never  has  a  contract  with  the  drawee 
of  the  bill  of  exchange  until  the  latter  hon- 
ors it. 

We  answer  that  the  court  did  not  err  in 
sustaining  the  general  demurrer. 


TEXAS  COURT  OP  CRIMINAL  APPEALS. 


■  Hugh  HIPP,  Appt,, 

V. 

STATE  of  Texas. 
( Tex.  Crlm.  App ) 

%»  A  tent  occupied  hy  a  divorced  man 
and  Ills  clilld  as  their  only  place  of  resi- 
dence Is  a  private  residence  occupied  by  a 
family,  within  the  meaning  of  a  statute  pun- 
ishing gaming,  except  when  it  occurs  at  such 
residence. 

S.  Tlint  n  same  -wslm  plnycd  ontalde  of  n 
residence  does  not  take  it  out  of  an  excep- 
tion In  a  statute  punishing  gaming  **at  any 
place,  except  a  private  residence  occupied  by 
a  family,"  if  It  occurred  within  an  inclosure 
containing  the  residence,  and  only  a  few  feet 
from  it. 

(June  8,  1903.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Coleman  County  Court  convicting 
him  of  gaming.    Reversed. 

The  facts  arc  stated  in  the  opinion. 
Messrs.  Woodward  St  Baker  for  appel- 
lant. 

Mr.  Howard  Martin  for  the  State. 

DaTidaont  P.  J.,  delivered  the  opinion  of 
Ihe  court: 

Appellant  was  charged  with  playing  cards 
in  a  certain  named  pasture,  and  on  his  trial 
was  convicted  and  fined  $10.  The  indictment 
is  sufficient.     Russell  v.  State   (Tex.  Crim. 


App.)  72  S.  W.  190;  Hankins  v.  State  (Tex. 
Crim.  App.)  72  S.  W.  191. 

Articles  379  and  381,  Acts  1901,  p.  26, 
punish  all  character  of  gaming  "at  any 
place,  except  a  private  residence  occupied  by 
a  family."  Article  381  provides  that  it  is 
not  necessary  to  prove  betting  occurred  up- 
on any  of  these  games  where  the  card  play- 
ing occurred  at  a  house  for  retailing  spirit- 
uous liquors, .  etc.,  or  in  any  street,  high- 
way, or  other  public  place,  or  in  any  out- 
house where  people  resort,  or  at  any  place 
except  a  private  residence  occupied  by  a  fam- 
ily; "Provided,  that  nothing  in  this  title 
shall  be  so  construed  as  to  prevent  the  play- 
ing of  any  game  for  amusement  at  a  pri- 
vate residence  occupied  by  a  family."  Card 
playing  at  a  private  residence  would  not  be 
a  violation  of  the  law,  unless  such  residence 
is  commonly  resorted  to  for  the  purpose  of 
gaming.  Article  379,  supra.  It  is  contended 
the  place  where  the  card  playing  occurred, 
and  which  forms  the  basis  of  this  convic- 
tion, was  a  private  residence  of  a  family 
within  the  meaning  of  the  statutes  above 
cited.  On  this  phase  of  the  case  Scoggins, 
at  whose  camp  the  card  playing  occurred, 
testified:  That  he  lived  in  the  tent  or  un- 
der the  wagon  sheet,  and  this  residence  was 
thus  constructed:  "I  put  up  a  pole  and 
stretched  my  wagon  sheet  across  it.  I  then 
piled  brush  up  at  the  back  end  and  on  each 


NoTS. — For  a  case  In  this  series  holding  that 
.a  private  room  in  a  hotel  may  be  a  "place"  or 
"house"  within  the  meaning  of  ordinance  as  to 
gambling,  see  Greenville  v.  Kemmis,  50  L.  R.  A. 
726. 
*62  L.  R.  A.      ' 


For  a  case  holding  that  a  covered  wagon  trav- 
eling from  place  to  place,  in  which  prostitution 
Is  carried  on,   may  constitute  a  "house  of  ill 
fame"  within  meaning  of  statute,  see^tate  ▼. , 
Chauvet.  61  L.  B.  A.  680.  cl^■,^^^^  byGOOgle 
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Bide  to  keep  out  the  wind,  and  from  this 
brush  I  made  a  brush  fence  in  front  to  keep 
out  the  stock.  My  wagon  constituted  a  part 
of  this  fence,  and  some  cord  wood  constitute 
ed  part  of  it.  From  the  front  of  the  wagon 
sheet  to  the  fence  was  about  30  feet.  The 
place  where  I  made  the  fence  was  in  front 
of  the  wagon  sheet,  and  about  10  or  15  feet 
from  the  wagon  sheet.  My  bedding  and  bed- 
clothes were  under  the  wagon  sheet,  and  we 
slept  under  the  wagon  sheet.  We  cooked 
out  at  the  fire.  I  have  all  my  household  and 
kitchen  furniture  at  this  camp.  The  cook- 
ing utensils  were  kept  near  the  fire.  I 
was  camped  in  the  pasture  doing  some  grub- 
bing. This  camp  was  the  only  home  I  have 
at  this  time,  and  I  do  not  own  any  house 
now.  My  boy,  aged  about  sixteen  years, 
lived  with  me,  and  stayed  with  me  at  this 
camp,  and  was  there  the  night  spoken  of. 
I  have  no  other  family  with  me.  A  few 
years  ago  my  wife  got  a  divorce  from  me, 
and  she  has  one  child  with  her.  ...  I 
established  this  camp  in  November,  1901,  a 
month  or  so  before  the  playing^'  This  camp 
was  in  what  is  known  as  the  ''John  Roberts' 
pasture,"  near  Glen  cove,  in  Coleman  coun- 
ty. Sam  Scoggins,  son  of  former  witness, 
testified:  "I  lived  with  my  father,  in  our 
camp  near  Glen  cove,  in  December,  1901. 
This  camp  was  all  the  home  we  had  of  any 
kind  at  the  time  of  the  playing;  and  all  of 
our  bedding  and  cooking  utensils  were  at 
the  camp."  llie  state's  contention  is  that 
this  was  not  the  residence  of  a  private  fam- 
ily within  contemplation  of  the  statute  of 
1901.  The  word  "residence,"  as  used  in  this 
article,  is  used  in  the  sense  of  domicil;  a 
place  where  the  family  resides;  the  domicil 


occupied  as  a  habitation.  And  in  our  opin- 
ion, under  the  testimony,  the  camp  occupied 
by  Scoggins  and  his  son  was  their  private 
residence.  It  was  all  they  had,  as  they  tes- 
tified; it  was  their  home  for  the  time  be- 
ing; and,  under  this  evidence,  we  are  of  opin. 
ion  this  was  sufiSciently  the  private  resi- 
dence of  Scoggins  and  his  son  to  bring  it 
within  the  term  of  "private  residence"  set 
out  in  the  statute.  We  are  furtber  of  the 
opinion  that  the  evidence  was  sufficient  to 
show  that  this  was  a  private  residence  of  a 
family.  Scoggins  and  his  son  comprise  the 
membership  of  his  family  under  the  fsctA 
stated.  It  seems  that  he  and  his  wife  had 
been  divorced;  he  took  one  child  and  she 
the  other;  and  of  course  since  that  divorce 
they  had  not  lived  together.  This  would 
have  been  a  suflicient  designation  of  the  fam- 
ily under  the  homestead  law,  and  this  evi- 
dence sufficiently  meets  the  definition  of  a 
family,  as  we  understand  it,  under  the  laws 
of  this  state.  The  facts  in  regard  to  the 
playing  are  that  it  occurred  just  outside  this 
tent  or  domicil,  and  not  immediately  under 
it,  but  within  a  very  short  distance,  per- 
haps within  10  feet.  The  statute  uses  the 
expressions  "at  the  residence  of  a  private 
family"  and  "in  the  residence  of  a  private 
family*'  interchangeably;  and  the  fact  that 
it  was  just  outside  the  domicil,  instead  of 
on  the  inside,  in  our  judgment  would  make 
no  difference.  It  was  at  the  residence,  and, 
within  contemplation  of  our  statute,  parties 
playing  at  that  point  were  protected  from 
punishment  imder  this  statute. 

The  judgtnent  is  reversed,  and  the  cause 
remanded. 


WASHINGTON  SUPREME  COURT. 


STATE    of   Washington    ex   rel   Mary   E. 
BROWN,  Respt,, 

V. 

Charles  R.  BROWN,  Appt. 

(31  Wash.  397.) 

1.  Tlic  court  mar  recall  an  Inadvertent 
order  which  has  been  handed  to  the  clerk  for 
entry,  at  any  time  before  it  is  actually  filed  or 

Note. — Effect  of  second  marriage  upon  obliffa- 
tion  to  pay  alimony. 

I.  Scope  of  note,  974. 
II.  Remarriage  of  husband,  975. 
III.  Remarriage  of  icifc,  976, 

I.  Scope  of  note. 

Alimony  or  allowance  made  to  the  wife  ont  of 
the  Income  or  property  of  the  husband  Is,  in  the 
United  States,  purely  a  creature  of  statute,  and 
the  decisions  in  the  several  states  are  variously 
Bwayed  by  the  wording  of  their  respective  stat- 
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entered  on  the  records,  under  a  statute  pit>- 
▼idlnsr  that  all  judgments  shall  be  entered  by 
the  clerk  under  the  direction  of  the  court 
S.  One  cannot  relieve  lilmself  from  the 
payment  of  alimony  according  to  the  pro- 
visions of  a  divorce  decree  by  the  obligations 
imposed  upon  him  by  a  second  marriage. 

(FuUerton,  CK  J„  and  Anders^  J,,  diaaetU,) 
(March  26,  1903.) 

ute  or  Code  enactments  on  the  subject.  And 
this  difference  extends  to  the  character  or  na- 
ture of  the  wife's  Interest  in  the  income  or 
property  of  the  husband  thus  allotted  to  her. 
and,  as  a  consequence,  as  to  the  effect  of  any 
subsequent  act  or  change  of  relation  on  her 
part  on  such  Interest.  The  effect  of  a  snbi2- 
quent  marriage  of  either  husband  or  wife  upoa 
the  obligation  of  the  husband  to  pay  or  provide 
to  the  wife  what  was  ordered  by  the  decree  will 
be  considered,  and  the  cases  on  the  subject  given 
and  dl8cu»«l  »nrfh<,»,ng^ Google 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  convicting  him  of  contempt.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  P.  F.  Quinn  for  appellant. 

Messrs.  OraTea  A  Oravesy  for  respond- 
ent: 

The  declaration  of  the  general  conclusion 
of  law  from  the  facts  found  is  the  rendition 
of  the  judgment  in  so  far  as  that,  when  en- 
tered, the  judgment  may  relate  to  such  ren- 
dition for  certain  purposes.  But  this  does 
not  make  the  conclusions  of  law  first  an- 
nounced final  and  beyond  the  reach  of  the 
court.  There  is  no  judgment  which  is  final 
until  a  judgment  is  recorded. 

Condee  v.   Barton,  fi2   Cal.  1 ;    Broder  v. 


Conklin,  98  Cal.  360,  33  Pac.  211;  Broum  v. 
Scott,  2  G.  Greene,  464;  Re  Weber,  4  N.  D. 
119,  28  L.  R.  A.  621,  59  N.  W.  523. 

The  announcement  of  the  court's  decision 
does  not  constitute  a  judgment. 

Newhould  y.  Stewart,  15  Mich.  155 ;  Har- 
per y.  Roberts,  22  Pa.  194;  Thompson  v. 
Howe,  21  Minn.  1,  98;  Bovoman  v.  Tollman, 
28  How.  Pr.  482. 

A  decision  cannot  technically  be  a  judg- 
ment, and  therefore  final,  until  it  is  entered 
of  record. 

Gunn  V.  Plant,  94  U.  S.  664,  24  L.  ed. 
304;  Oreen  v.  Van  Buskerk,  3  Wall.  448,  18 
L.  ed.  245;  Case  y.  Plato,  54  Iowa,  64,  6  N. 
W.  128;  Raymond  v.  Smith,  1  Met.  (Ky.) 
65,  71  Am.  Dec.  458;  Hall  v.  Hudson,  20 
Ala.  284;  Qilpatrick  v.  Glidden^  82  Me.  201, 


II.  Remarriage  of  husband. 

In  State  e0  rel.  Brown  y.  Bbown  the  relator 
sought  to  be  relleyed  from  the  payment  of  ali- 
mony by  the  obligations  Imposed  on  him  by  a 
second  marriage.  The  same  thing  has  been  at- 
tempted before,  the  results  of  which  appear  In 
the  following  cases : 

The  final  decree  in  an  action  for  divorce  de- 
termines conclusively  the  right  of  the  parties  hi 
regard  to  alimony ;  and,  where  a  certain  sum 
per  year  has  been  awarded  to  the  wife  in  a 
Judgment  dissolving  the  marriage,  and  the  bus- 
"band,  in  violation  of  the  judgment,  assumes  tc 
contract  another  marriage,  and  the  proofs  do 
not  show  that  he  is  unable  to  pay  the  alimony, 
such  a  state  of  facts  will  not  prevent  the  court 
from  making  an  order  to  punish  him  for  con- 
tempt in  not  paying  it.  Park  v.  Park,  18  Hun, 
466,  Affirmed  in  80  N.  Y.  156. 

Where  a  husband  is  in  prison,  and  committed 
thereto  by  an  order  adjudging  him  in  contempt 
for  not  paying  alimony  awarded  to  a  wife  In  a 
decree  granted  in  an  action  by  her  against  him 
for  a  divorce,  an  application  on  his  part  to  be 
discharged  from  such  imprisonment  on  account 
of  his  Inability  to  pay  such  alimony  will  be  de- 
nied, where  it  appears  that  such  inability  was 
occasioned  by  his  subsequent  marriage  in  defi- 
ance of  the  Judgment,  and  his  consequent  lia- 
bility to  support  the  wife  of  the  second  mar- 
riage. Byer  v.  Ryer,  33  Hun,  116,  67  How.  Pr. 
369. 

This  case  is  In  every  respect  exactly  on  all 
fours  with  State  ew  rel.  Bbown  v.  Bbown. 

In  Buckminster  v.  Buckminster,  38  Vt  248, 
88  Am.  Dec.  652,  the  court,  in  refusing  addition- 
al alimony  on  the  application  of  the  wife  there- 
for where  a  divorce  had  been  decreed  in  her 
favor,  said  that  there  were  many  considerations 
which  induced  it  to  refuse  to  alter  the  former 
decree  as  to  alimony  to  the  wife: 

"1.  The  decree  was  made  according  to  the 
agreement  of  the  parties.  There  was  no  fraud 
or  concealment  The  wife  knew  as  much  then 
about  the  husband's  property  as  she  does  now. 

2.  If  we  look  into  the  decree  Itself,  we  find  it 
to  havQ  been  a  very  liberal  one  to  the  wife, — 
giving  her  a  third  at  least  (indeed,  we  think 
very  nearly  one  half)  of  the  husband's  property. 
It  is  true  she  took  the  heavier  burden  as  to  the 
children;  taking  the  four  younger  ones,  while 
the  husband  took  the  two  sons  whose  age  would 
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make  them  rather  a  source  of  profit  than  of  ex- 
pense to  him. 

3.  The  husband  has  since  married,  and  has 
children  by  this  marriage ;  his  property  (which 
now  amounts  to  about  $3,000)  has  been  chiefly 
acquired  since  the  divorce.  He  is  getting  old, 
his  wife  is  Infirm,  his  children  by  the  new  wife 
are  quite  young. 

4.  As  a  matter  of  sound  public  policy,  where 
husband  and  wife  are  divorced  the  wife  should 
not  be  encouraged  to  think  she  has  a  continuing 
lien  upon  the  old  husband  for  her  support.  On 
the  contrary,  the  divorce  and  the  decree  of  ali- 
mony should  be  understood,  as  between  them,  to 
end  their  relations  and  obligations  to  each  other. 

A  suit  for  divorce  is  one  both  in  rem  and  in 
personam,  and  a  judgment  in  such  a  suit,  re- 
covered upon  substituted  service  of  the  original 
process  and  without  personal  service  thereof  in 
favor  of  the  wife,  is  good  as  against  the  husband 
so  far  as  the  same  dissolves  the  marriage  status, 
but  not  to  charge  the  husband  with  alimony,  as 
for  that  purpose  jurisdiction  in  personam  is  es- 
sential.  But  where  such  a  judgment  had  been 
obtained  In  one  state,  and  the  husband,  with  full 
knowledge  of  the  decree,  holds  himself  forth  as 
single  and  unmarried,  and  as  such  marries  again 
and  in  every  way  treats  himself  as  having  been 
by  the  decree  freed  from  the  obligation  to  main- 
tain his  former  wife,  all  this  will  be  considered 
as  an  afllrmance  by  him  of  the  validity  of  the 
decree,  which  he  must  have  known  to  have  been 
obtained  on  the  theory  that  he  had  been  person- 
ally served  with  process ;  and  he  will  be  es- 
topped, in  an  action  upon  the  decree  to  recover 
the  alimony,  from  questioning  the  validity  of  the 
judgment,  as,  having  received  the  benefits  of  the 
decree,  he  ought  not  to  be  permitted  to  escape 
the  burden  which  It  Imposes,  as  to  the  payment 
of  alimony.  Hamill  v.  Talbott,  81  Mo.  App. 
210. 

III.  Remarriage  of  wife. 

But  the  question  has  naturally  been  more  fre- 
quently discussed  on  the  occasion  of  the  attempt 
of  the  man  to  be  relieved  of  the  payment  of  ali- 
mony for  the  reason  that  his  former  wife  has 
married  a  second  time. 

In  Indiana  the  common-law  divorce  a  mensa 
et  thoro,  or  a  mere  separation  of  the  parties 
from  bed  and  board,  in  which  alimony  was  al- 
lowed at  common  law,  has  been  abolished  by 
statute,  and  a  total  dissolution  of  the  marriage 
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19  Ail.  160;  Balm  t.  Nunn,  63  Iowa,  041,  19 
N.  W.  810;  Winter  v.  Caulthard,  94  Iowa, 
312,  62  N.  W.  732;  Callanan  v.  Votruha,  104 
Iowa,  672,  40  L.  R.  A.  376,  74  N.  W.  13. 

At  common  law,  the  courts  had  unlimited 
power  over  their  judgments  during  the 
term  at  which  they  were  rendered;  after  the 
term,  they  were  final. 

Freeman,  Judgni.  3d  ed.  SS  90,  96. 

Even  after  the  term,  it  was  considered 
that  there  was  power  to  vacate  judgments 
Tendered  much  as  was  the  order  of  June  2. 

United  States  v.  McKnight,  1  Cranch  C. 
€.  84,  Fed.  Cas.  No.  15,695;  Com,  use  of 
Port  Kennedy  Slag  Works  v.  Krauae,  108 
Pa.  391,  48  Atl.  256;  8ivyer  v.  Lawyer,  25 
Wash.  360,  65  Pac.  529. 

When  findings  and  a  judgment  are  inad- 


vertently signed  by  the  judge,  they  are  void, 
and  he  may,  without  regarding  them,  sig:ii 
other  findings  and  a  judgment  based  there- 
on. 

Oovgh  v.  McFall,  31  App.  Div.  578,  52  X. 
Y.  Supp.  221;  Re  Buffalo,  78  N.  Y.  362; 
Cooper  V.  Cooper,  61  App.  Div.  595,  64  N.  Y. 
Supp.  901. 

When  a  person  refuses  to  comply  with  a 
court's  order,  he  must  clearly  establish  his 
inability  to  comply  with  it,  and  that  his  in- 
capacity was  not  occasioned  by  any  fault 
of  his  own. 

4  Enc.  PI.  &  Pr.  pp.  790,  791 ;  Wise  v. 
Chaney,  67  Iowa,  73,  24  N.  W.  599;  Buck- 
ins  V.  State,  61  Neb.  871,  86  N.  W.  485. 

The  courts  will  not  entertain  an  applica- 
tion to  reduce  alimony  when  it  appears  that 


contract  has  been  substituted  therefor  for  any 
of  the  grounds  therein  stated,  among  which  is 
''any  other  cause  for  which  the  court  shall  deem 
It  proper  that  a  divorce  should  be  granted ;"  and 
It  is  further  provided  that  "the  divorce  of  one 
party  shall  wholly  dissolve  the  marriage  con- 
tract aB  to  both."  Under  this  statute,  In  Miller 
V.  Clark,  23  Ind.  370,  which  was  an  action  by 
the  personal  representative  of  the  wife  after  her 
death  to  collect  the  balance  of  a  gross  amount  al- 
lowed to  her  as  alimony  on  the  procurement  by 
ber  of  the  divorce  from  her  husband.  It  was 
beld  that  this  statute  had  abrogated  and 
stricken  down  that  policy  from  which  the  com- 
mon law  "deems  so  highly  and  with  such  mys- 
terious reverence  of  the  nuptial  tie  that  It  will 
not  allow  it  to  be  unloosed  for  any  cause  what- 
ever that  arises  after  the  union  Is  made,'*  and 
established  a  contrary  policy,  and  allowed  a  total 
dissolution  of  the  marriage  contract  in  almost 
every  case  where  the  union  has  failed  to  be  pro- 
ductive of  mutual  aflPection  and  happiness.  The 
statute  In  reference  to  alimony  provides  that  the 
decree  for  alimony  to  the  wife  shall  be  for  a 
sum  In  gross,  and  not  for  annual  payments; 
but  the  court.  In  Its  discretion,  may  give  a  rea- 
sonable time  for  the  payment  thereof  by  instal- 
ments, on  sufficient  security  being  given.  That 
the  amount  so  given  to  the  wife  by  the  court 
under  the  authority  of  this  statute  as  a  Just  and 
equitable  settlement  between  the  parties  of  their 
marital  relations  thereupon  becomes  her  abso- 
lute property,  and  that,  while  the  allowance  so 
authorized  is  nsmed  alimony  In  the  statute,  it 
Is  not  the  alimony  of  the  common  law  resulting 
from  the  fact  that  the  marriage  relation  con- 
tinued to  exist  until  the  death  of  the  wife ;  and 
that  practically  they  in  all  respects  become  to 
each  other  as  they  were  before  marriage. 

From  this  It  would  seem  pretty  plain  that  the 
subsequent  marriage  of  the  wife  or  the  husband 
would  have  no  effect  upon  the  decree  as  to  ali- 
mony,— so  termed, — which  this  case  would  seem 
to  adjudge  as  final  between  the  parties  in  the 
matter. 

In  Shepherd  v.  Shepherd,  1  Hun,  240,  Affirmed 
in  58  N.  Y.  644,  it  was  held  that  the  statute  em- 
powers the  court,  upon  making  a  decree  in  favor 
of  the  wife,  dissolving  the  marriage  for  the  mis- 
conduct of  the  husband,  to  require  him  to  pro- 
vide such  suitable  allowance  for  her  support  as 
It  shall  deem  Just,  having  regard  to  the  circum- 
stances of  the  respective  parties.  And  that  the 
continuance  of  that  allowance  is  in  no  way 
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rendered  dependent  upon  the  fact  that  she  shall 
not  afterwards  marry  again.  That  It  Is  liable 
to  no  such  contingency.  That,  beyond  that,  the 
statute  expressly  secures  to  the  wife  the  right 
to  marry  again  where  she  Is  the  Innocent  party 
to  the  decree.  And  that  it  neither  expressly, 
nor  by  any  reasonable  Implication,  deprives  her 
of  her  allowance  by  way  of  alimony  for  so  do- 
ing. That  the  remedy  is  entirely  statutory  In 
Its  nature,  and  must  be  governed  by  the  Import 
and  spirit  of  the  legislation  enacted  upon  the 
subject;  and  that,  as  It  has  not  been  provided 
that  the  wife  idiall  forfeit  her  alimony  by  after- 
wards marrying,  the  court  has  no  right  to  at- 
tach that  as  a  penalty  to  the  act. 

And  in  Stevenson  v.  Stevenson,  34  Hnn,  157. 
the  supreme  (H>urt,  In  holding  that  alimony  de- 
creed to  be  paid  In  instalments  by  the  hnsband 
to  the  wife  by  a  decree  in  a  divorce  action  la 
favor  of  the  wife  was  liable  for  the  wife's  debtii, 
and  that  the  payment  thereof  by  the  husband  to 
a  receiver  appointed  for  the  wife  in  supple- 
mentary proceedings  upon  a  Judgment  against 
her  would  discharge  him  from  his  liability  to 
pay  the  same  to  her, — said,  citing  and  approv- 
ing Shepherd  v.  Shepherd,  1  Hun,  240,  Alllrmed 
in  58  N.  Y.  644,  and  l^rk  v.  Park,  18  Hon,  466. 
Affirmed  in  80  N.  Y.  156.  that,  after  Judgment 
awardmg  alimony  to  the  wife,  she  acquired  a 
vested  right  to  the  same  which  was  not  devested 
by  her  remarriage. 

But  after  a  decree  for  an  absolute  divorce 
had  been  granted  to  a  wife  with  monthly  allow- 
ance of  alimony,  and  it  appeared,  on  the  appli- 
cation of  the  husband  to  reduce  the  amount  of 
the  alimony,  that  the  wife  had  remarried  and 
was  living  with  and  being  supported  by  her  sec- 
ond husband,  and  that  the  children  of  the  mar- 
riage, with  one  exception,  were  of  age  and  able 
to  support  themselves,  and  It  appeared  that  the 
husband  was  unable  to  comply  with  the  direc- 
tions of  the  court  as  to  alimony,  the  court, 
while  acknowledging  the  rule  laid  down  in 
Shepherd  v.  Shepherd,  1  Hun,  240,  Affirmed  In 
58  N.  Y.  644,  and  Park  v.  Park.  18  Hun,  468. 
Affirmed  in  80  N.  Y.  150,  supra,  held  that  on  ac- 
count of  the  fact  of  the  husband's  inability  to 
pay  the  alimony,  coupled  with  the  fact  that  the 
wife  had  married  another  man  who  was  able 
to  and  was  supporting  her,  and  that  all  the  chil- 
dren of  the  original  marriage  were  capable  and 
were  supporting  themselves,  save  one.  the  pay- 
ments should  be  jre^uc^  t^  sum  sufficient  to 


1903. 


State  ex  rel,  Bbown  v.  Brown. 


977 


the  changed  circumstances  which  are  relied 
upon  as  cause  for  the  reduction  were 
brought  ahout  by  the  applicant's  own  acts. 

2  Bishop,  Marr.  &  Div.  6th  ed.  S  430; 
FUher  v.  Fisher,  32  Iowa,  20;  Barrett  v, 
Barrett,  41  N.  J.  Eq.  139,  3  Atl.  689. 

Nor  may  a  wife  have  her  alimony  in- 
creased because  of  her  increased  expenses, 
when  such  Increase  is  occasioned  by  her  un- 
dertaking the  support  of  a  person  whom  the 
husband  was  under  no  legal  obligation  to 
maintain. 

2  Bishop,  Marr.  &  Div.  6th  ed.  S  431; 
Hoisted  V.  Halsted,  5  Duer,  659. 

Where  a  husband's  inability  to  pay  aii- 
mony  is  occasioned  by  his  second  marriage, 
his  disability  is  no  excuse,  and  he  will  be 


punished  for  contempt  if  he  does  not  comply 
with  the  order. 

Ryer ''.  Ryer,  67  How.  Pr.  369. 

An  o'ler  to  pay  alimony  is  an  adjudica- 
tion o'  ability  to  pay  it.  It  can  only  be 
modified  for  causes  arising  subsequent  to 
the  making  of  the  order ;  and  he  who  claims 
that  circumstances  have  arisen  which  re- 
quire a  modification  should  make  applica- 
tion for  it,  iund  will  not  be  heard  in  defense 
of  a  contempt  proceeding  to  say  that  the  or- 
der has  become  so  onerour  he  is  unable  to 
obey  it. 

2  Nelson,  Dif.  &  Sep.  §  939,  p.  906; 
Strobridge  v.  Strohridge,  21  Hun,  288;  State 
ex  rel.  Nixon  v.  Second  Judicial  Dist.  Ct. 
(:Mont.)   36  Pac.  757;  Ronan  v.  Ronan,  32 


support  that  child.  Klralfy  v.  Kiralfy,  36 
Misc.  407,  73  N.  T.  Supp.  708. 

These  cases  show  that  the  rule  in  New  York 
Is  base^  upon  the  theory  that  alimony  is 
awarded  on  the  basis  of  the  necessity  of  the 
wife,  and  the  ability  of  the  husband  to  pay,  and 
that  in  no  sense  is  it  awarded  as  a  punishment 
to  the  husband.  Neither  is  it,  when  once 
awarded,  taken  away  from  the  wife  as  a  punish- 
ment to  her.  That  her  subsequent  conduct  or 
remarriage  will  make  no  difference,  unless  it 
produces  a  state  of  facts  showing  that  she  there- 
by has  obtained  a  support  equivalent  to  the  ali- 
mony originally  awarded  her,  and  that  by  the 
condition  whereby  she  gains  that  support  she 
lias  practically  waived  her  claim  on  her  hus- 
band to  the  alimony ;  and  that  especially  is  this 
8o  where  It  is  coupled  with  the  fact  that  the  fi- 
nancial condition  of  the  husband  is  so  changed 
that  he  cannot,  without  depriving  himself  of 
the  means  of  support,  continue  to  pay  the  ali- 
mony originally  adjudged. 

By  a  decree  in  a  divorce  suit  brought  by  a 
vrlte  against  her  husband  on  the  ground  of  ex- 
treme cruelty,  $2,000  was  decreed  to  her  as  per- 
manent alimony,  and  a  further  sum  of  $1,500  on 
condition  that  she  should  release  dower  in  his 
lands.  The  husband  appealed  to  the  district 
court  from  the  decree  for  alimony,  and,  pending 
appeal,  temporary  alimony  was  allowed  her  at 
two  different  times  in  different  sums ;  and,  after 
the  granting  of  the  divorce,  and  pending  the  ap- 
peal, the  wife  removed  to  another  state  and 
married  another  man,  with  whom  she  continued 
to  live,  and  in  the  district  court,  on  the  hearing 
of  the  appeal,  this  marriage  was  shown  and 
claimed  as  a  bar  to  the  allowance  of  alimony ; 
but  the  court  awarded  her  the  sum  of  $1,000  in 
^oss  in  addition  to  the  temporary  alimony. 
The  court  said  that  a  decree  for  alimony  is  not 
affected  by  the  subsequent  marriage  of  the 
woman  to  whom  it  Is  granted,  in  the  absence  of 
a  provision  in  the  decree  that  it  shall  have  such 
effect,  although  such  marriage  may,  In  some 
cases,  afford  sufficient  ground  for  reducing  the 
amount.  That,  in  determining  the  amount,  the 
change  effected  by  the  marriage  of  the  wife  was 
evidently  considered,  and  properly  considered,  by 
the  district  court;  and  hence,  the  amount 
awarded  In  the  common  pleas  was  materially 
reduced;  and  the  action  of  the  district  court 
was  afllrmpd.     King  v.  King,  38  Ohio  St.  370. 

A  petition  by  a  husband  alleged  his  marriage 
to  the  defendant,  the  birth  of  children,  the  fll- 
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Ing  of  a  petition  by  him.  praying  for  a  divorce 
by  reason  of  her  wilful  absence  without  cauae. 
that  a  decree  of  divorce  was  granted  in  his 
favor  on  that  petition  on  the  ground  of  such 
wilful  absence,  but  ordering  him  to  pay  certain 
amounts  of  alimony,  part  of  which  was  paid. 
The  petition  in  this  case  further  alleged  that, 
since  the  granting  of  such  decree  of  divorce,  the 
wife  had  intermarried  with  another  man,  and 
was  living  and  cohabithig  with  him  witliin 
the  state,  and  that  such  second  husband  had 
means  and  property  to  afford  and  give  her  such 
support  and  maintenance  as  she,  in  her  condi- 
tion of  life,  had  been  heretofore  enjoying,  either 
as  the  wife  of  the  plaintiff  or  otherwise,  and  to 
a  fuller,  and,  in  fact,  greater  extent  than  was 
provided  for  her  in  and  by  the  decree.  The 
court  recognlTsed  its  decision  in  King  v.  King, 
38  Ohio  SU  370,  supra.  In  which  it  determined 
that  a  decree  for  alimony  is  not  necessarily  af- 
fected by  the  subsequent  marriage  of  the  wife, 
although  such  a  marriage  may  in  some  cases 
have  the  effect  of  reduchig  the  amount,  but  said 
that,  upon  all  the  authorities,  as  well  as  upon 
principle,  a  cause  of  action  for  the  review  and 
modification  of  the  decree  as  to  alimony  was  set 
forth,  and  reversed  the  Judgment  of  the  court 
below,  whlph  sustained  a  demurrer  to  the  peti- 
tion. Olney  v.  Watts,  43  Ohio  St.  499,  8  N.  B. 
354. 

After  a  wife  has  obtained  a  divorce  from  her 
husband  In  the  decree  for  which  an  award  of 
permanent  alimony  was  made  to  her,  while  a 
subsequent  marriage  by  her  will  not  ipso  facto 
dissolve  the  obligation  of  the  former  husband  to 
continue  the  payment  of  the  allowance,  it  af- 
fords a  cogent  and  convincing  reason  for  the 
court  to  modify  or  cut  off  the  allowance  alto- 
gether ;  and  the  fact  that  after  her  second  mar- 
riage the  husband  of  that  marriage  procured  a 
divorce  from  her,  and  she  was  thereafter  obliged 
to  earn  her  own  living,  and  it  appeared  that  she 
was  without  property  or  means,  will  not  serve 
to  reinstate  her  to  her  former  condition,  but 
her  husband  will  only  be  compelled  to  pay  the 
alimony  originally  awarded  down  to  the  time  of 
her  second  marriage ;  it  appearing  that  her  sec- 
ond husband  was  able  to,  and  did,  support  her 
adequately,  and  that  that  support  had  been  cut 
off  by  no  fault  of  her  first  husband,  but  of  her- 
self. Brandt  v.  Brandt,  40  Or.  477,  67  Pac. 
508. 

Where  it  appears  that,  under  the  decree  of  di- 
vorce in  a  suit  therefor  brought 
(52  Digitized  by  ^ 
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Misc.  467,  66  N.  Y.  Supp.  799;  Toung  v. 
Young,  35  Misc.  335,  71  N.  Y.  Supp.  944. 

A  motion  for  modification  will  not  be  con- 
sidered unless  circumstances  occurring  sub- 
seqjtf'nt  to  the  rendition  of  the  decree  and 
requiring  such  relief  are  clearly  shown. 

2  Nelson,  Div.  &  Sep.  §  939,  p.  906;  2 
Bishop,  Marr.  &  Div.  6th  ed.  S  429 ;  Semrow 
V.  Semrow,  23  Minn.  214;  Perkins  v.  Per- 
kins, 12  Mich.  456;  Blythe  v.  Blythe,  25 
Iowa,  266;  Cole  v.  Cole,  142  III.  19,  19  L.  R. 
A.  811,  31  N.  E.  109;  Petersine  v.  Thomas, 
28  Ohio  St.  696;  Simonds  v.  Simonds,  57 
Hnn,  290,  10  N.  Y.  Supp.  606. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

On  May  3,  1902,  relator  filed  an  affidavit 
in  the  superior  court  of  Spokane  county,  al- 
leging, substantially,  that  on  the  18th  day 
of  November,  1897,  relator  and  appellant 
were  divorced  by  a  decree  of  the  superior 
court  of  said  county;  that  by  the  decree  the 


relator  was  awarded  tbe  care  and  custody 
of  their  minor  child,  and  also  awarded  $50 
per  month  alimony  for  the  support  of  her- 
self and  child;  that  the  appellant  hn» 
failed  to  comply  with  the  terms  of  said  de- 
cree in  that  he  has  not  paid  relator  the  sum 
of  $90  due  in  accordance  with  the  terms 
thereof,  and  has  refused  so  to  do,  and  in- 
formed relator  that  he  does  not  intend  to 
comply  therewith;  that  relator  has  no  other 
means  of  support,  and  that  appellant  is  abb 
to  comply  with  the  terms  of  said  decree.  On 
the  filing  of  this  affidavit  the  appellant  ap- 
peared and  filed  an  answer  to  the  affidavit 
of  relator,  by  which  answer  he  in  substance 
denied  that  he  had  disobeyed  the  order  and 
decree  of  November  18,  1897,  and  alleged 
that  he  had  endeavored  to  the  best  and  ut- 
most of  his  ability  to  comply  therewith;  de- 
nied that  he  had  informed  relator  that  he 
intended  to  disregard  the  terms  of  said  de- 
cree, and  denied  that  relator  has  qo  other 
means  of  support;  alleged  that  relator  has 


against  the  husband,  the  wife  received  much  the 
greater  part  of  the  husband's  property,  and 
aft«rward  married  again,  and  that  he  was  In- 
8ol\rent  at  the  time  of  the  divorce,  and  had  since 
that  time  acquired  a  small  amount  of  property, 
it  would  not  be  equitable  to  charge  upon  him  a 
large  amount  of  money  as  alimony;  and  a  bill 
filed  by  the  wife  to  charge  the  husband  with  ali- 
mony under  such  circumstances  should  be  dis- 
missed.    Bankston  v.  Bankston,  27  Misa  692. 

In  Sttllman  v.  Stlllman,  7  111.  App.  524,  the 
court  stated  the  true  rule  to  be  that,  while  the 
remarriage  of  the  wife  might  be  prima  facte  or 
presumptive  ev^idence  that  she  had  acquired 
other  means  of  support,  yet  It  was  not  conclu- 
sive ;  and,  when  It  was  made  to  appear  that  she 
actually  had  not,  then  such  marriage  aflforded 
no  ground  for  relieving  the  former  delinquent 
husband  from  paying  the  alimony  provided  in 
the  decree,  or  for  reducing  it  to  a  mere  nominal 
sum. 

But  upon  appeal  the  supreme  court  reversed 
this  Judgment,  holding  that  the  reasoning  of  the 
supreme  court  of  New  York  in  Shepherd  v.  Shep- 
herd, 1  Hun,  240,  on  the  question  involved  was 
neither  conclusive  nor  satisfactory^  and  distin- 
guishing Forrest  v.  Forrest,  8  Bosw.  661,  on  the 
ground  that  the  case  was  upon  a  question  that 
did  not  come  within  the  range  of  the  decision  in 
this  case,  vnd  that  the  eflPect  of  a  subsequent 
marriage  of  the  wife  upon  her  alimony  was  not 
discussed  when  that  case  was  before  the  court 
of  appeals  (25  N.  Y.  601).  The  court  said  there 
was  no  force  in  the  argument  that  a  holding 
that  a  subsequent  marriage  of  the  wife  will  sus- 
pend the  further  payment  of  alimony  is  In  re- 
straint of  marriage,  and  cited  the  pension  laws 
as  being  analogous,  and  which  had  never  been 
held  to  be  In  restraint  of  marriage  becaiwe  pro- 
viding that  the  pension  shall  cease  oi;,  the  re- 
marriage of  the  wife.  That  in  the  CAVt  ot  the 
pension  the  wife  of  the  subsequent  marriage 
simply  abandons  the  provision  which  the  law 
humanely  made  for  her  for  a  support  which  she 
has  a  right  to  expect  to  receive  from  her  sec- 
ond husband ;  and  that  was  precisely  the  case  as 
to  alimony ;  and  that,  whether  she  acts  wisely 
In  her  election,  or  whether  In  every  instance 
62  L,  R.  A. 


she  obtains  as  good  or  as  adequate  a  support  by 
her  marriage  as  that  which  she  abandoned,  are 
questions  about  which  the  courts  can  have  no 
concern.     09  111.  196,  39  Am.  Rep.  21. 

In  Albee  v.  Wyman,  10  Gray,  222,  the  wife 
had  commenced  an  action  for  divorce,  which  had 
been  compromised  upon  the  agreement  between 
her  and  her  husband  by  which  he  was  to  pay  her 
a  sum  yearly  during  her  life.  Thereafter  the 
wife  commenced  another  action  for  the  same 
purpose,  and  secured  a  decree  of  divorce  and  for 
alimony,  which,  by  agreement  between  the  par- 
ties, was  fixed  at  the  same  sum  mentioned  in 
the  contract  of  separation.  The  wife  haTing 
thereafter  married,  the  court,  upon  the  applica- 
tion of  the  husband,  reduced  that  alimony  to  a 
nominal  sum,  and  thereafter  an  action  was 
brought  by  the  trustee  named  in  the  separation 
contract  to  enforce  an  unpaid  amount  thereon, 
and  it  was  held  that  the  action  could  not  be 
maintained ;  that  all  the  facts  and  drcnm- 
stances  above  recited  relieved  the  husband  from 
his  obligation  to  pay. 

A  divorce  having  been  decreed  to  the  wife  on 
the  ground  of  desertion,  with  an  allowance  of 
$150  a  month  as  allmmiy,  she  thereafter  mar- 
ried another,  and  thereupon  the  husband  applied 
to  the  court  to  have  the  order  as  to  alimony  re- 
voked, or  the  alimony  reduced.  The  counsel. for 
the  wife  requested  the  Judge  to  rule  that  the  ali- 
mony was  a  vested  right  which  the  court  had 
no  power  to  disturb,  and  that,  in  order  to  main- 
tain the  petition,  the  husband  was  bound  lo 
show  that  by  her  remarriage,  the  wife's  finan- 
cial condition  was  so  changed  that  she  did  not 
need  the  alimony  allowed  to  her.  This  was  de> 
dined,  and,  at  the  request  of  the  counsel  for 
the  husband,  the  Judge  ruled  that  the  remarrlase 
of  the  respondent  was  prima  facie  cause  for  the 
reduction  of  alimony  to  a  nominal  sum.  and 
this  decree  was  afllrmed  by  the  supreme  court. 
Southworth  v.  Treadwell,  168  Mass.  611,  47  N. 
E.  93. 

In  Bowman  v.  Worthington,  24  Ark.  522. 
which  was  an  action  by  the  wife  to  recover  dow- 
er after  she  had  been  divorced  from  her  hu»- 
band  by  an  act  of  legislature,  and  had  marrl^ 
another  man,  who  had  died  before  the  action 
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invested,  in  interest-bearing  securities,  which 
interest  is  paid  promptly,  the  stun  of  $1,800, 
given  and  transferred  to  her  by  appellant 
prior  to  the  commencement  of  her  action  for 
divorce,  and  also  that  relator  has  a  com- 
fortable home  in  the  state  of  Illinois;  that 
he  is  entirely  unable  to  perform  the  condi- 
tions of  said  decree;  that  since  the  said  de- 
cree he  has  intermarried,  and,  by  his 
changed  relation,  is  required  to  support  his 
present  family,  at  an  expense  of  $95  a 
month;  that  he  is  working  at  a  salary  of 
$112.50  per  month,  and  has  no  other  source 
of  income.  Upon  the  issues  thus  made  the 
cause  came  on  for  trial  on  the  16th  day  of 
May,  1902.  The  relator  offered  in  evidence 
a  copy  of  the  decree,  and  rested.  The  ap- 
pellant thereupon  testified  in  his  own  be- 
half, and  rested.  Thereupon  the  cause  was 
continued  until  the  next  day,  when  the 
court  heard  the  argument  of  counsel  for  ap- 
pellant.   Counsel  for  relator  did  not  argue 


the  case,  but  requested  permission  of  the 
court  for  an  opportunity  to  submit  a  brief 
of  argument  and  authorities  upon  the  is- 
sues involved.  The  court  granted  this  re- 
quest. Thereupon  the  court  took  the  case 
under  advisement  and  for  argument.  Upon 
June  2,  1902,  before  briefs  were  submitted 
to  the  court,  and  without  notice  to  relator, 
the  court  announced  a  decision  from  the 
bench,  fin'^ing  the  defendant  unable  to  pay 
the  alimony,  and  dismissed  the  contempt 
proceedings,  at  the  same  time  requesting  the 
attorney  for  appellant  to  prepare  an  order 
to  that  effect,  which  was  done.  The  judge 
signed  the  order  as  follows,  omitting  the 
title  of  the  cause:  "On  this  second  day  of 
June,  1902,  this  cause  came  regularly  on 
for  hearing  by  the  court  on  the  petition  of 
relator  for  the  punishment  of  the  defendant 
as  for  contempt,  or  the  payment  of  the 
amount  provided  for  in  the  decree  hereto- 
fore entered,  and,  after  hearing  said  petition 


-was  brought,  the  court,  after  boldingr  that  a 
separate  action  for  alimony  could  not  be  main- 
tained, said  further,  that,  even  If  it  should  be 
mistaken  in  that  view  of  the  case,  the  fact  Chat 
she  had,  after  the  granting  of  the  divorce,  mar- 
ried another  hosband  whose  duty  it  was  to  sup- 
jK>rt  her,  was  sufficient  to  bar  an  action  on  her 
part  for  alimony  against  the  husband  from 
whom  she  had  been  divorced.  The  court  cited 
and  approved  Albee  v.  Wyman,  10  Gray,  222 ; 
Fisher  v.  Fisher,  2  Swabey  ft  T.  411,  31  L.  J. 
Prob.  N.  S.  1.  8  Jur.  N.  S.  103,  6  L.  T.  N.  8.  364. 
10  Week.  Rep.  122;  and  Sidney  v.  Sidney,  4 
fiwabey  &  T.  178,  34  L.  J.  Prob.  N.  S.  122,  11 
Jur.  N.  S.  815,  12  L.  T.  N.  S.  826. 

In  an  action  by  a  husband  for  a  dissolution 
of  the  marriage,  the  wife  having  filed  a  petition 
for  alimony,  the  husband  In  his  answer,  after 
setting  out  the  amount  of  his  income,  alleged 
that  the  wife  was  living  with  the  corespondent 
as  his  wife,  and  was  supported  by  him,  and,  this 
having  been  proved,  the  Judge  ordinarily  held 
that  the  husband  ought  not  to  be  called  upon  to 
pay  alimony  for  the  time  during  which  the  wife 
had  other  means  of  support,  and  said  that  it 
was  immaterial,  as  far  as  this  question  was  con- 
cerned, whether  she  was  living  in  adultery ; 
that  the  ground  upon  which  the  court  proceeded 
was  that  she  was  living  in  such  a  manner  that 
she  had  means  of  support  independent  of  her 
husband.  Holt  v.  Holt,  L.  B.  1  Prob.  ft  Div. 
610,  38  L.  J.  Prob.  N.  8.  83,  19  L.  T.  N.  S.  662. 

In  England  prior  to  1857  there  had  been  no 
divorce  by  the  court  for  a  cause  occurring  sub- 
sequent to  the  marriage,  other  than  from  bed 
and  hoard ;  the  marriage  relation  was  continued, 
and  so  there  conld  be  no  legal  second  marriage. 
In  that  year  the  matrimonial  causes  act  (20  ft 
21  Vict.  chap.  85)  was  enacted  authorizing  the 
absolute  dissolution  of  the  marriage  for  the 
causes  stated  in  the  act,  and  giving  a  most  lib- 
eral discretion  to  the  court  making  the  decree 
to  make  a  provision  for  the  wife  therein,  hav- 
ing regard,  in  doing  so, — among  other  things, — 
"to  the  conduct  of  the  parties."  Acting  under 
this  wide  discretion,  the  English  divorce  court 
has  in  some  cases,  in  ordering  an  allowance  to 
he  secured  to  the  wife,  directed  that  the  clause 
*'dum  $ola  et  casta  vigerit"  be  Inserted;  in 
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others  "dum  sola"  only ;  and  In  still  others  have 
refused  to  place  any  condition  whatever  in  the 
decree.  A  reference  to  these  cases  is  all  that  Is 
deemed  necessary.  Lister  v.  Lister,  L.  R.  14 
Prob.  Div.  175,  Affirmed  In  L.  R.  15  Prob.  Div. 
4,  38  Week.  Rep.  81 ;  Gladstone  v.  Gladstone,  L. 
R.  1  Prob.  Div.  442,  45  L.  J.  Prob.  N.  S.  82,  35 
L.  T.  N.  8.  380,  24  Week.  Rep.  739 ;  Latham  v. 
Latham,  80  L.  J.  Prob.  N.  8.  43,  7  Jur.  N.  S. 
218  ;  Narracott  v.  Narracott,  3  Swabey  ft  T.  408, 
33  U  J.  Prob.  N.  8.  182,  10  Jur.  N.  8.  640,  10 
L.  T.  N.  8.  389,  12  Week.  Rep.  1064,  4  Swabey 
ft  T.  776,  34  L.  J.  Prob.  N.  8.  54,  11  L.  T.  N.  8. 
750,  13  Week.  Rep.  506;  Sidney  v.  Sidney,  4 
Swabey  ft  T.  178,  34  L.  J.  Prob.  N.  S.  122,  11 
Jur.  N.  8.  815,  12  L.  T.  N.  8.  826 ;  Watkyns  v. 
Watkyns,  2  Atk.  96 ;  Chetwynd  v.  Chetwynd,  L. 
R.  1  Prob.  ft  Div.  39,  35  L.  J.  Prob.  N.  8.  21,  11 
Jur.  N.  8.  958,  13  L.  T.  N.  8.  474,  14  Week. 
Rep.  184 ;  Fisher  v.  Fisher,  2  Swabey  ft  T.  410, 
81  L.  J.  Prob.  N.  8.  1,  8  Jur.  N.  8.  103,  6  L.  T. 
N.  8.  364,  10  Week.  Rep.  122 :  Noel  v.  Noel,  L. 
R.  10  Prob.  Div.  179,  54  L.  J.  Prob.  N.  8.  73, 
33  Week.  Rep.  552 ;  Bran  ton  Day  v.  Branton 
Day,  78  L.  T.  N.  S.  358 ;  Harrison  v.  Harrison, 
L.  R.  12  Prob.  Div.  130,  56  L.  J.  Prob.  N.  8.  76, 
57  L.  T.  N.  8.  119,  35  Week.  Rep.  703;  Lander 
V.  Lander  [1891]  P.  161,  60  L.  J.  Prob.  N.  8. 
65,  64  L.  T.  N.  8.  120,  39  Week.  Rep.  416,  55  J. 
P.  152 ;  Wood  v.  Wood  [1891]  P.  272,  60  L.  J. 
Prob.  N.  8.  66,  64  L.  T.  N.  8.  586;  Smith  v. 
Smith  [1898]  P.  29,  78  L.  T.  N.  8.  28,  67  L.  J. 
Prob.  N.  8.  54 ;  Kettlewell  v.  Kettlewell  [1898] 
P.  138,  67  L.  J.  Prob.  N.  8.  16,  77  L.  T.  N.  S. 
631;  Whitton  v.  Whitton  [1901]  P.  848,  71  U 
J.  Prob.  N.  8.  10,  85  L.  T.  N.  8.  648 ;  Ashcroft 
V.  Ashcroft  [1902]  P.  270,  71  L.  J.  Prob.  N.  8. 
125,  87  L.  T.  N.  S.  229. 

There  is,  however,  one  case  which  shows,  or 
at  least  tends  strongly  to  show,  what  effect  a 
second  marriage  by  the  wife  would  have  to  re- 
lieve her  former  husband  from  the  obligation  to 
secure  her  the  allowance  and  support  provided 
by  the  decree.  See  Holt  v.  Holt,  L.  R.  1  Prob. 
ft  Div.  610,  38  L.  J.  Prob.  N.  8.  33,  19  L.  T.  N. 
8.  662,  8upra,  the  reasoning  in  which  would  in- 
dicate that  the  New  York  rule  will  be  apt  to  pre- 
vail in  England. 
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and  the  argument  of  counsel,  and  the  court 
being  fully  advised  in  the  premises,  it  is  by 
the  court  ordered  that  said  petition  be  and 
the  same  is  hereby  denied,  and  said  proceed- 
ing be  and  the  same  is  hereby  dismissed,  at 
re)  ,tor's  cost.  Leander  H.  Prather,  Judge." 
On  the  next  morning  counsel  for  relator  ap- 
peared in  court,  and  stated  that  he  had  been 
informed  that  the  court  had  rendered  a  de- 
cision in  the  cause,  and,  being  informed  by 
€he  court  that  he  had  announced  the  decision 
in  said  cause,  counsel  for  relator  made  the 
following  statement:  "Your  honor  will  rec- 
ollect that  this  matter  was  taken  under  ad- 
visement subject  to  the  right  of  counsel  to 
submit  briefs  of  argument  and  authorities 
upon  the  issues  involved.  We  prepared  our 
brief,  served  the  same  upon  counsel  for  de- 
fendant on  May  29th,  and  have  not  received 
his  copy  in  reply  as  yet,  and  therefore  had 
no  reason  to  believe  that  your  honor  would 
decide  this  matter  until  both  briefs  were 
filed.  We  were  not  present  in  court  yes- 
terday when  the  decision  was  announced, 
and  had  no  notice  of  such  contemplated  ac- 
tion. We  have  here  our  briefs,  and  desire 
an  opportimity  to  submit  the  same  to  your 
honor  before  this  matter  is  decided."  Where- 
upon the  court  made  the  following  state- 
ment and  ruling:  "I  had  forgotten  that 
this  matter  was  to  be  submitted  on  briefs, 
but  I  now  recollect  that  such  order  was 
made.  The  order  that  I  made  yesterday  was 
therefore  made  through  a  mistake  of  that 
fact.  Mr.  Clerk,  has  that  order  been  en- 
tered!" To  which  the  clerk  replied,  "No, 
sir."  The  court  then  said:  "Very  well,  you 
will  not  enter  that  order.  That  order  will  be 
withdrawn.  The  court  will  withhold  its  de- 
cision until  the  briefs  have  been  examined." 
Thereafter,  on  the  12th  day  of  June,  the 
court  made  findings  that  appellant  had  neg- 
lected and  refused  to  pay  the  sum  of  $90 
due  imder  the  decree,  adjudged  him  in  con- 
tempt, and  ordered  him  into  custody  until 
the  said  sum  shall  be  paid  according  to  the 
terms  of  said  decree.  This  appeal  is  prose- 
cuted from  this  order. 

The  appellant  maintains:  (1)  That  the 
order  signed  by  the  judge  on  June  2d  was  a 
finality,  and  that  the  court  thereafter  had 
no  jurisdiction  to  make  any  findings  or  ren- 
der a  difTerent  judgment  in  the  case;  and 
(2)  that,  if  the  order  of  June  2d  was  not 
final,  the  court  erred  in  making  finding  No. 
7  requested  by  relator,  and  in  refusing  to 
find  Nos.  6  and  7  requested  by  appellant. 

In  Quareles  v.  Seattle,  26  Wash.  226,  66 
Pac.  389,  this  court  said :  "There  is  a  clear 
distinction  between  the  making  or  render- 
ing of  a  judgment  and  its  entry.  The  judg- 
ment is  made  or  rendered  when  the  court 
announces  it  or  signs  the  judgment,  as  is 
the  common  practice,  and  returns  the  signed 
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judgment  to  counsel.  It  is  entered  when  it 
is  placed  of  record  by  the  clerk."  And  we 
held  in  that  case  thai  the  judgment  became 
effective  as  a  judgment  when  it  was  ren- 
dered and  filed  with  the  clerk;  that  the  fil- 
ing by  the  clerk  was  the  entry. 

In  Barthrop  y.  Tucker,  29  W^ash.  666,  70 
Pac.  120,  we  said:  "In  Bears  v,  Kilboume, 
28  Wash.  194,  68  Pac.  451,  which  is  prob- 
ably the  last  expression  of  opinion  by  this 
court  on  the  subject,  where  the  judgment 
was  afiirmed  as  against  an  appellant  and 
the  sureties  on  the  appeal  bond,  and  an  or- 
der was  afterwards  made  by  this  court  set- 
ting aside  the  former  judgment  and  enter- 
ing another  judgment  to  reduce  the  judg- 
ment against  the  sureties  to  the  amount  for 
which  they  were  liable  on  their  bond,  we 
held  that  judgment  was  rendered  on  the  first 
date,  within  the  meaning  of  the  Code,  and 
we  quoted  approvingly  from  18  Enc.  PL  & 
Pr.  430,  where  it  is  said:  'The  rendition 
and  the  entry  of  a  judgment  are  entirely 
different  things.  The  first  is  a  purely  ju- 
dicial act  of  the  court  alone,  and  must  be  first 
in  the  order  of  time;  while  the  entry  is 
merely  evidence  that  a  judgment  has  been 
rendered,  and  it  is  purely  a  ministerial  act.' 
So,  in  this  case,  the  essential  thing  sought 
by  the  plaintiff  in  the  action  was  the  judi- 
cial act  of  announcing  or  rendering  the  judg- 
ment. Everything  that  followed,  including 
the  preparation  by  the  attorney  of  the  jour- 
nal entry,  its  signing  by  the  judge,  and  the 
spreading  of  the  same  upon  the  journal  by 
the  clerk,  was  purely  ministerial — evidence 
simply  of  the  judicial  act  of  the  announce- 
ment or  rendition  of  the  judgment." 

In  none  of  these  cases  was  there  any  ques- 
tion as  to  when  the  court  lost  control  of  the 
judgment.  The  statute,  at  S  5119,  2  Bai- 
linger's  Anno.  Codes  &  Stat.,  provides:  "All 
judgments  shall  be  entered  by  the  clerk,  sub- 
ject to  the  direction  of  the  court,  in  the  jour- 
nal, and  shall  specify  clearly  the  amount 
to  be  recovered,  the  relief  granted,  or  other 
determination  of  the  action." 

In  this  case,  at  the  time  of  the  trial,  the 
court  reserved  the  cause  for  furtEer  argu- 
ment^ and  no  definite  time  was  fixed  there- 
for. Subsequently,  on  June  2d,  before  the 
written  briefs  had  been  submitted  to  the 
judge,  and  when  he  had  forgotten  that  he 
had  the  case  under  advisement  to  be  argued 
on  briefs,  he  made  an  order  dismissing  the 
cause,  and  the  order  was  handed  to  the  clerk. 
Before  the  clerk  filed  the. order  or  entered 
the  same  upon  th«  journal,  the  court,  upon 
discovering  his  inadvertence,  recalled  it^  and 
directed  the  clerk  not  to  enter  it.  We  think 
the  court  clearly  had  the  right  to  do  this 
at  any  time  before  the  order  was  filed  or  ac- 
tually entered  upon  the  records.  In  Condee 
V.  Barton,  62  Cafeig^^iS  J^(g«^0*'There  is 
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no  judgment  which  is  final  until  a  judgment 
is  recorded."  And  in  Broder  v.  Conklitty  98 
Cal.  360,  33  Pac.  211,  the  court  said:  "Tlic 
judgment  which  was  prepared  and  signed  by 
Judge  Rooney  could  not  be  effective  as  a 
judgment  until- it  was  filed  with  the  clerk. 
Until  then  it  was  but  a  purpose  in  the  breast 
of  the  judge,  which  could  be  changed  as  he 
might  determine.  Whether  he  deposited  it 
in  the  postofiice  to  be  transmitted  to  the 
clerk,  or  himself  carried  it  in  person  to  the 
office  of  the  clerk,  is  immaterial.  Until  it 
^'as  actually  filed  it  did  not  became  part  of 
the  records  in  the  case,  and  consequently 
was  not  a  judgment."  It  is  probable  that, 
if  the  clerk  had  either  filed  or  entered  the 
order  in  his  journal,  the  order  would  then 
have  passed  beyond  the  control  of  the  court, 
except  to  vacate  or  modify  the  same  imder 
the  statute  with  reference  thereto.  But 
M'here  the  same  had  only  been  delivered  to 
the  clerk,  who  had  not  filed  it,  and  no  entry 
thereof  was  made  by  him,  the  court  had  au- 
thority, under  the  statute  above  quoted,  to 
direct  when  it  should  be  entered,  or  to  di- 
rect that  it  should  not  be  entered  at  all. 
We  therefore  think  the  court  did  not  lose 
jurisdiction  of  the  proceedings  on  June  2d, 
but  was  authorized  thereafter  to  enter  a 
final  judgment  upon  the  merits. 

Appellant  requested  the  court  to  make 
findings  as  follows:  "The  court  finds  that 
the  defendant,  Charles  R.  Brown,  prior  to 
the  entry  of  the  decree,  turned  over  to  the 
relator  herein  all  of  the  property  he  then 
possessed,  of  every  kind  and  nature  what- 
ever, except  only  a  certain  life  insurance  pol- 
icy upon  his  own  life,  which  he  subsequently 
disposed  of  for  the  sum  of  $1,300,  which 
money  [together  with  that  which  was  pos- 
aihle  to  spare  out  of  hia  said  salary]  was 
paid  over  to  said  relator  in  compliance  with 
and  performance  of  said  decree,  and  that  he 
has  now  no  property  of  any  kind  or  nature 
out  of  which  he  can  obtain  any  money,  and 
the  only  income  lie  is  now  receiving  is 
$112.50  salary  as  aforesaid;  that  his  fam- 
ily expenses  now  and  for  a  long  time  have 
been  ^95  per  month,  as  follows,  to  wit: 
House  rent,  $20;  light  and  fuel,  $5;  provi- 
sions, $45;  clothing,  $20;  incidental  expens- 
es, $5  [all  of  uohich  is  necessarily  required 
for  the  maintenance  and  support  of  hi^  pres- 
ent family]." 

The  court  made  this  finding,  except  the 
words  italicized  and  included  in  brackets, 
which  were  found  not  true.  The  court  also 
refused  to  find  "that  the  defendant  has  made 
an  honest  effort  to  comply  with  and  perform 
the  decree  aforesaid,  but  is  unable  ^to  do  so," 
but  found  as  follows:  "That  Charles  R. 
Brown  is  able  to  comply  with  said  decree, 
and  is  able  to  pay  relator,  for  her  mainte- 
nance and  support  and  the  support  of  her 
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minor  child,  the  sum  of  $50  for  each  and 
every  month,  and  that  said  defendant  has 
wilfully  disobeyed  the  order  of  said  court 
by  failing  and  refusing  to  pay  relator  the 
sum  of  $50  per  month  as  required  and  pro- 
vided by  said  decree." 

The  appellant  was  the  only  witness  in  his 
own  behalf,  and  he  testified,  substantially, 
that  he  was  employed  as  paying  teller  in  a 
bank  at  Spokane  at  a  monthly  salary  of 
$112.50;  that  he  is  a  married  man,  was  mar- 
ried about  three  and  a  half  years  prior  to  • 
the  trial,  and  has  no  other  income  than  his 
salary,  and  no  property;  that  at  the  time 
of  the  decree  of  divorce  he  cashed  an  insur- 
ance policy  on  his  life,  on  which  he  realized 
the  sum  of  $1,300;  that  with  this  money, 
and  what  he  could  spare  from  his  salary, 
he  had  paid  the  alimony  since  the  decree; 
that  he  has  no  money  now  except  his  sal- 
ary; that  the  expenses  of  himself  and  wife 
actually  necessary  were  $95  per  month,  item- 
izing these  expenses;  that  his  salary  and 
positicm  now  are  the  same  as  when  the  de- 
cree of  divorce  was  rendered.  He  also  ad- 
mitted that  the  sum  of  $90  was  then  due 
according  to  the  terms  of  the  decree,  and 
that  he  had  refused  to  pay  more  than  $35 
per  month  because  he  was  unable  to  do  so. 
This  evidence  went  only  to  the  ability  of  the 
appellant  to  pay  the  $50  per  month.  He 
admitted  that  he  was  earning  $112.50  per 
month,  and  that  his  income  had  not  changed 
since  the  decree  of  divorce  was  rendered.  The 
only  change  in  his  financial  condition  is 
that  the  $1,300  which  he  received  about  the 
time  of  the  decree  has  been  consiuned,  and 
the  further  change  that  he  has  since  remar- 
ried. He  testifies  that  the  necessary  expens- 
es of  himself  and  present  wife  are  $95  per 
month.  The  decree  of  divorce  fixed  the 
amount  which  appellant  must  pay  to  re- 
spondent. That  decree  is  final  until  it  is 
modified,  and  must  be  complied  with  by  the 
appellant  so  long  as  he  is  able  to  do  so.  It 
cannot  be  collaterally  attacked  or  modified 
in  this  proceeding.  A  failure  to  comply 
with  the  terms  of  the  decree  swbjects  the 
appellant  to  the  penalty  for  contempt  un- 
less he  shows  his  inability  to  perform  the 
terms  thereof.  When  it  is  shown  that  he 
receives  a  monthly  salary  of  $112.50,  his 
ability  to  pay  $50  is  certainly  shown,  unless 
prior  claims  thereon  are  shown.  None  are 
shown  here.  While  the  appellant,  under  the 
law  of  this  state,  may  after  the  decree  of 
divorce  legally  remarry,  the  fact  of  a 
subsequent  remarriage  cannot  relieve  him  of 
the  obligation  fixed  by  the  decree.  If  his 
monthly  income  after  divorce  was  sufficient 
to  support  himself  alone  and  to  pay  his  di- 
vorced wife  the  alimony  allowed,  he  could 
not  by  his  subsequent  marriage  set  aside  m^ 
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decree,  or  be  heard  to  say  that  the  addition- 
al burdens  which  he  himself  thereby  as- 
sumed made  him  unable  to  comply  with  the 
decree.  The  divorced  wife  and  minor  child 
have  a  fixed  and  prior  claim  upon  the  earn- 
ings of  appellant,  which  appellant  for  his 


own  comfort  may  not  take  away.    We  think 
the  findings  made  were  correct. 
The  judgment  U  therefore  affirmed, 

Dunbar  and  Hadley,  JJ.,  concur.    Fvl« 
lertoo,  Ch.  J.,  and  Anders,  J.,  dissent. 
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John  C.  KAREL,  Admr.,  etc.,  of  William 
Enos,  Deceased,  Appt, 
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1.  One  ^rlio  takes  n,  pollcx  of  insnranee 
npon  hla  on^-n  life,  payable  to  his  personal 
representative,  may  malce  a  valid  gift  of  the 
proceeds  to  another  by  a  delivery  of  the  pol- 
icy, although  the  policy  Itself  provides  that 
an  asslgument  of  it  must  be  in  writing  and 
filed  in  the  office  of  the  insurer,  if  the  insurer 
does  not  seelc  to  enforce  the  provision  against 
the  assignee. 

a.  A  vro'iuan  lias  an  Inanrnble  Interest 
in  the  life  of  a  man  whom  she  is  engaged  to 
marry. 

8.  The  beneflciary  named  In  a  poller 
of  life  Insnranee  cannot  take  advantage  of 
provisions  in  the  policy  as  to  methods  of  its 
assignment,  which  were  inserted  for  the  ben- 
efit of  the  Insurer. 

4.  Tlie  Interest,  coat*,  and  dlsbnrae- 
menta'accrninir  In  an  action  to  deter- 
mine tbe  riirl&t  to  tbe  proeeeds  of  a 
life  Inanrnnce  pollex>  payable  to  the  per- 
sonal representative  of  the  insured,  are  not 
chargeable  against  the  executor  personally, 
but  should  be  paid  otfC  of  the  estate.  In  the 
absence  of  any  misconduct  or  bad  faith  on 
his  part  in  defending  the  action,  although  his 
defense  proves  unavailing. 

(July  8,  1008.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  the  proceeds  of  a  life  insurance 
policy.     Modified  and  affirmed. 

Statement  by  Siebeoker,  J.: 

Plaintiff  brings  this  action  to  recover  the 
proceeds  of  a  life  insurance  policy  issued  by 
the  Prudential  Life  Insurance  Company  of 
America  on  the  life  of  William  Enos,  pay- 
able to  his  executors,  administrators,  or  as- 


signs. She  claims  to  be  ovraer  of  this  policy 
as  a  gift  by  the  insured.  The  action  was 
instituted  against  the  company.  It  ap- 
peared, paid  the  amount  due  thereon  into 
court,  subject  to  its  order,  and  prayed  that 
Oscar  Opitz,  as  administrator  of  the  estate 
of  William  Enos,  deceased,  be  substituted  as 
defendant,  which  prayer  was  granted.  The 
county  court  of  Milwaukee  county  removed 
Oscar  Opitz  as  administrator  of  sajd  estate, 
and  substituted  the  appellant,  who  was 
thereafter  substituted  as  defendant.  Tt  ap- 
peared upon  the  trial  that  on  May  24,  1894. 
William  Enos,  then  twenty  years  of  age, 
made  application  to  the  Prudential  Life  In- 
surance Company  of  America  for  insurance 
upon  his  life.  The  company  issued  him  a 
policy  for  $1,000,  conditioned  upon  the  pay- 
ment of  the  stipulated  quarterly  premium, 
and  to  be  paid  upon  satisfactory  proof  of  his 
death.  One  of  the  conditions  of  said  policy 
was:  "If  this  policy  shall  be  assigned  the 
assignment  must  be  in  writing  and  the 
company  shall  not  be  required  to  notice  such 
assignment  until  the  original  or  a  duplicate 
thereof  is  filed  in  the  home  office.  The  com- 
pany virill  not  assume  any  responsibility  for 
the  validity  of  any  assignment."  William 
Enos  died  September  28,  1900.  At  the  time 
the  policy  was  delivered  to  him  by  the  com- 
pany, on  June  I,  1894,  plaintiff  and  the  in- 
sured were  engaged  to  be  married.  This 
promise  and  engagement  of  marriage  con- 
tinued until  his  death.  On  the  day  the  pol- 
icy was  received  by  him,  he  delivered  it  to 
the  plaintiff,  making  her  a  parol  gift  there- 
of. She  accepted  the  policy,  and  held  it  up 
to  the  time  of  his  death.  The  court  found 
that  the  deceased  ratified  the  gift  after  he 
became  of  age,  that  he  gave  her  the  money 
to  pay  the  quarterly  premiums,  and  that 
she  applied  the  same  upcm  the  policy.  Upon 
this  state  of  facts,  the  court  awarded  plain- 
tiff judgment  for  the  amount  due  on  the 


KoTE. — ^As  to  insurable  interest  of  woman  in 
life  of  man  to  whom  she  Is  engaged  to  be  mar- 
ried, see  also  cases  in  note  to  Metropolitan  L. 
Ins.  Co.  V.  Smith,  53  L.  R.  A.  825. 

As  to  assignability  of  life  Insurance  policy 
generally,  see  note  to  Johnson  v.  Alexander,  9  L. 
R.  A.  660 ;  also  Hoffman  v.  Hoke,  1  L.  R.  A. 
229 ;  Rittler  v.  Smith,  2  L.  R.  A.  844 ;  Mllner 
▼.  Bowman,  6  L.  R.  A.  95 ;  Roller  v.  Beam,  6  L. 
62  L.  R.  A. 


R.  A.  136 ;  Hewlett  v.  Home  for  Incurables,  IT 
L.  R.  A.  447;  Mutual  Reserve  Fund  Life  Asso. 
V.  Hurst,  20  L.  R.  A.  761 ;  Hays  v.  Lapeyre,  35 
L.  R,  A.  647 ;  Clement  v.  New  York  L.  Ins.  Co. 
42  L.  R.  A.  247 ;  Steinbeck  v.  Diepenbrock.  44 
L.  R.  A.  417;  Tate  v.  Commercial  Bldg.  Asso. 
45  L.  R.  A.  243 ;  Chamberlain  v.  Butler,  54  L. 
R.  A.  338 ;  and  Steele  ▼.  Gatlia,  {^9  L.  B.  A.  129. 
•     •■■  Cflgitizedby  VnOOQlC 
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policy,  and  for  interest  from,  the  date  the 
company  paid  the  same  into  court  to  the 
•date  of  the  judgment,  and  for  costs  and  dis- 
bursements incurred  upon  the  trial. 

Me»ftr8.  Cmnmliiga,  Hays,  Sc  Thlel  for 
appellant. 

Mr.  James  H.  Stover,  for  respondent: 

A  valid  gift  inter  vivos  may  be  made  by 
delivery  without  writing. 

Wing  V.  Merchant,  67  Me.  383;  Camp's 
Appeal,  30  Conn.  88,  4  Am.  Rep.  39;  Gr'over 
V.  Orover,  24  Pick.  261,  35  Am.  Dec.  319; 
Crook  V.  First  A  a*.  Bank,  83  Wis.  37,  52  N. 
W.  1131;  Bedell  v.  Carll,  33  N.  Y.  681; 
HeiJcins  v.  Baker,  161  Mass.  325,  37  N.  E. 
441 ;  Madeira'o  Appeal,  17  W.  N.  C.  202,  4 
Atl.  908;  O'Brien  v.  Prescott  Ins,  Co.  32  N. 
Y.  S.  R.  579,  11  N.  Y.  Supp.  125;  State  ex 
rel.  Wright  v.  Toinlinson,  16  Ind.  App.  675, 

45  N.  E.  1110. 

A  valid  gift  of  an  insurance  policy  may 
be  made  inter  vivos  without  writing'  and  by 
simple  delivery. 

Hallstead's  Estate,  2  Kulp,  508;  Pomeroy 
V.  Manhattan  L.  Ins.  Co.  40  111.  398;  Hani 
V.  QermatUa  L.  Ins.  Co.  197  Pa.  276,  47  Atl. 
200;  Bliss,  Life  Ins.  547;  Crittenden  v. 
Ph€eniw  Mut.  L.  Ins.  Co.  41  Mich.  442,  2  N. 
W.  667;  Chapman  v.  Mclltcrath,  77  Mo.  38, 

46  Am.  Rep.  1 ;  14  Am  &,  Eng.  Enc.  Law,  p. 
1022. 

The  clause  in  a  life  insurance  policy  pro- 
hibiting assignment  cannot  be  set  up  by  the 
assignor,  where  the  insurer  does  not  object 
to  the  assignment,  but  impliedly  assents 
thereto  by  paying  the  proceeds  of  the  policy 
into  court. 

New  York  L.  Ins.  Co.  v.  Rosenheim,  66 
^o.  App.  27;  Merrill  v.  New  England  M%U. 
Z/.  Ins.  Co.  103  Mails.  251,  4  Am.  Rep.  648; 
JJmbry  v.  Harris,  107  Ky.  61,  52  S.  W.  958; 
19  Am.  &  Eng.  Enc.  Law,  pp.  93,  94,  96; 
Hewins  v.  Baker,  161  Mass.  320,  37  N.  E. 
441;  Richardson  v.  White,  167  Mass.  58,  44 
N.  E.  1072;  Hogue  v.  Minnesota  Packing  ds 
Provision  Co.  69  Minn.  39,  60  N.  W.  812;  8t. 
John  V.  American  Mut,  L.  Ins.  Co.  13  N.  Y. 
31,  64  Am.  Dec.  529;  Burges  v.  New  York  L, 
Ins.  Co,  (Tex.  Civ.  App.)  53  S.  W.  602; 
Dickey  v.  Pocomoke  City  Nat,  Bank,  89 
Md.  280,  43  Atl.  33;  Brown  v.  Equitable  Life 
Assur,  Soc.  75  Minn.  412,  78  N.  W.  103,  671, 
79  N.  W.  968,  1126;  Travelers'  Ins.  Co.  v. 
Grant,  64  N.  J.  Eq.  208,  33  Atl.  1060;  Brown 
V,  Mansur,  64  N.  H.  39,  5  Atl.  768;  Marcus 
V.  St,  Louis  Mut.  L,  Ins.  Co.  68  N.  Y.  625; 
BaiUie  v.  Stephenson,  95  Wis.  500,  70  N.  W. 
660. 

Siebeoker,  J.,  delivered  the  opinion  of 
the  court: 

The  facts  in  this  case  present  the  ques- 
tion. Could  the  proceeds  of  this  policy  be 
}nade  the  subject  of  a  gift,  as  claimed  by 
62  L.  R.  A. 


the  plaintilf  7  To  consummate  a  gift  inter 
vivos,  there  must  be  an  absolute  delivery  of 
the  subject  of  the  gift  by  the  donor,  with  an 
intention  to  part  with  his  interest  in  and 
dominion  over  the  property  sought  to  be 
transferred.  The  rule  seems  well  settled 
that  bonds  and  other  negotiable  instruments 
for  the  payment  of  money  can  be  transferred 
by  delivery  to  th^  intended  donee  as  a  gift 
without  a  written  assignment.  The  essen- 
tial requirement  in  cases  of  gifts  is  that 
such  a  delivery  shall  be  made  as  the  nature 
of  the  subject  sought  to  be  bestowed  reason- 
ably admits  of.  Many  of  the  utrict  require- 
ments to  the  transfer  of  property  by  gift, 
indicated  by  the  earlier  cases,  have  been  re- 
moved or  relaxed  to  give  a  freer  exercise  to 
such  a  disposition  of  property.  This  modifi- 
cation of  the  law  applies  to  what  may  be  the 
subject  of  a  gift,  as  well  as  the  manner  of 
executing  it.  In  the  case  of  Crook  v.  First 
Nat.  Bank,  83  Wis.  31,  52  N.  W.  1131,  the 
court  adopts  the  language  of  Shaw,  Ch.  J., 
in  Chase  v.  Redding,  13  Gray,  418,  express- 
ing the  rule  on  the  subject  of  gifts,  as  fol- 
lows: '^Originally  it  was  limited,  with 
some  exactness,  to  chattels — ^to  some  object 
of  value  deliverable  by  the  hand;  then  ex- 
tended to  securities  transferable  solely  by 
delivery,  as  bank  notes,  lottery  tickets,  notes 
payable  to  bearer  or  to  order,  and  indorsea 
in  blank.  Subsequently  it  has  been  extended 
to  bonds  and  other  choses  in  action  in  writ- 
ing or  represented  by  a  certificate,  where 
the  entire  equitable  interest  is  assigned/' 
The  court  further  states  that  "these  cases 
all  go  on  the  assumption  that  a  bond,  note, 
or  other  security  is  a  valid,  subsisting  obli- 
gation for  the  payment  of  a  sum  of  money, 
and  the  gift  is  in  eifect  a  gift  of  the  money 
by  a  gift  and  delivery  of  the  instrument 
that  shows  its  existence,  and  affords  the 
means  of  reducing  it  to  possession."  Basket 
V.  Hassell,  107  U.  S.  602,  27  L.  ed.  500,  2 
Sup.  Ct.  Rep.  416;  Reed  v.  Copeland,  50 
Conn.  472,  47  Am.  Rep.  663;  Schollmier  v. 
Sohoendelen,  78  Iowa,  426,  43  N.  W.  282. 
In  some  jurisdictions,  it  has  been  held  that 
certificates  of  stock  in  a  corporation  can  be 
the  subject  of  a  valid  gift  by  delivery  there- 
of, though  the  rules  of  the  corporation  pre- 
scribing the  manner  of  executing  an  assign- 
ment have  not  been  complied  with.  The 
basis  of  these  decisions  is  that  the  law  rec- 
ognizes the  binding  effect  of  such  transfers, 
as  between  the  parties  thereto,  though  it 
does  not  alter  the  relations  which  exist  be- 
tween the  shareholder  and  the  persons  re- 
lated to  him  by  reason  of  being  members  of 
the  same  company.  Com.  v.  Crompton,  137 
Pa.  138,  20  Atl.  417 ;  Reed  v.  Copeland,  60 
Conn.  472,  47  Am.  Rep.  663.  The  sugges- 
tion that  such  an  agreement  cannot  be  re-^ 
lied  upon,  because  it  rests  entirely  in  parc^J^^ 
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is  in  conflict  with  the  established  rules  con- 
trolling a  transfer  of  property  of  this  na- 
ture, where  the  delivery  of  the  instrument 
which  is  the  evidence  of  a  subsisting  obliga- 
tion is  a  symbolical  delivery  of  the  property, 
and  operates  as  a  completed  transfer  of  the 
title  all  between  the  parties  to  the  transac- 
tion. No  particular  form  of  words  or  writ- 
ten instrument  is  required  by  the  law  to 
constitute  an  assignment  of  this  class  of 
property.  "Any  order,  writing,  or  act 
which  makes  an  appropriation  of  the  fund 
amounts  to  an  equitable  assignment,  and  an 
oral  or  written  declaration  may  be  as  ef- 
fectua]  as  the  most  formal  instrument.  .  .  . 
The  same  is  true  as  to  gifts  of  choses  in  ac- 
tion, if  a  delivery,  or  what  in  judgment  of 
law  amounts  to  such,  takes  place."  Crook 
v.  First  Nat.  Bank,  83  Wis.  31,  52  N.  W. 
1131;  Wilson  v.  Carpenter,  17  Wis.  616; 
Skohis  V.  Ferge,  102  Wis.  122,  78  N.  W.  426. 
The  delivery  of  the  instrument  is  a  symboli- 
cal delivery  of  the  fund,  and  the  contract  or 
gift  becomes  executed  and  completed,  vest- 
ing title  in  the  person  receiving  it. 

It  is  strenuously  contended  that  the  rule 
is  firmly  established  in  this  state,  permitting 
no  transfer  of  a  policy  in  cases  like  this, 
Except  it  be  with  tlie  consent  of  the  insur- 
ance company,  and  in  the  manner  prescribed 
by  the  contract.  Some  of  the  recent  cases 
relied  upon  in  support  of  this  proposition 
refer  to  change  of  beneficiaries.  In  McGow- 
an  V.  Supreme  Court,  I.  0.  of  F,  104  Wis. 
173,  80  N.  W.  603,  the  subject  of  changing 
beneficiaries  by  the  certificate  holder  in  a 
mutual  benefit  association  was  fully  consid- 
ered. It  is  there  held  that,  if  the  holder 
of  such  certificate  ''wishes  to  change  the 
beneficiary,  [he]  must  make  the  change  in 
the  manner  required  by  his  policy,  and  the 
rules  of  the  association,  and  that  any  ma- 
terial deviation  from  this  course  will  render 
the  attempted  change  ineffective.  It  is 
equally  well  settled  that  there  are  cases 
where  literal  and  exact  conformity  with  the 
requirements  of  the  policy  may  be  excused." 
The  exceptions  are  considered  and  stated  in 
the  opinion  upon  a  full  review  of  the  case 
of  Supreme  Conclave,  R,  A.  v.  Cappella,  41 
Fed.  1,  and  other  cases.  In  the  later  case 
of  Berg  v.  Damkoehler,  112  Wis.  687,  88  N. 
W.  606,  the  question  of  changing  benefi- 
ciaries by  the  insured  in  an  ordinary  life 
policy  Was  considered,  and  the  court  states: 
"The  general  rule  is  that  the  change  in  bene< 
ficiaries  must  be  made  in  the  manner  re- 
quired by  the  policy.  ,  .  .  This  rule, 
however,  in  this  state,  is  subject  to  several 
exceptions,  one  of  which  is  that  the  insured 
may  dispose  of  the  policy  by  will  to  the  ex- 
clusion of  the  beneficiary,  when  he  has  paid 
the  premiums  and  kept  control  of  the  pol- 
icy." Citing  Breitung's  Estate,  78  Wis.  33, 
62  L.  R.  A. 


46  N.  W.  801,  47  N.  W.  17;  Clark  v.  Durand, 
12  Wis.  223;  Kerman  v.  Howard,  23  Wis. 
108;  Strike  v.  Wisconsin  Odd  Fellows  MuL 
L.  Ins.  Co.  95  Wis.  583,  70  N.  W.  819; 
Alvord  V.  Luckenhaeh,  106  Wis.  637,  82  N. 
W.  535.  The  right  to  select  a  beneficiary, 
secured  either  by  the  contract^  or  under 
some  provision  of  the  charter  or  by-laws  of 
the  insurer,  is  in  the  nature  of  a  power,  uid 
must  therefore  be  exercised  in  compliance 
with  the  terms  of  the  contract  granting  the 
power,  while  the  right  of  a  holder  to  trans- 
fer a  policy  on  his  own  life,  and  in  his  pos- 
session and  control,  if  not  prohibited  by  its 
terms,  has  been  upheld  as  a  legal  right  at- 
tached to  the  contract.  This  distinction  be- 
tween the  right  to  transfer  a  policy  and  to 
change  beneficiaries  has  at  times  not  been 
carefully  observed  in  the  construction  of 
such  contracts.  The  cases  of  McGotcan  v. 
Supreme  Court,  I,  0.  of  F,  and  Berg  v.  Dam- 
kochler  present  questions  of  a  change  of 
beneficiaries,  and  the  principle  applied  as 
ruling  those  and  like  cases  is  in  no  way  lim- 
ited, modified,  or  affected  by  this  right  to 
transfer.  The  facts  involved  in  those  cases 
were  in  legal  effect  so  unlike  those  involved 
in  this  case  that  the  opinion  in  neither  of 
those  cases  can  properly  be  regarded  as  con- 
trolling this  case,  nor  in  conflict  with  the 
conclusion  we  have  reached.  The  recent  case 
of  Rawson  v.  Milwaukee  Mut.  L.  In*.  Co. 
115  Wis.  641,  92  N.  W.  378,  is  a  pertinent 
authority  on  this  question.  This  court  in 
that  case  states:  "In  Wisconsin,  however, 
there  has  existed  from  early  times  a  princi- 
ple of  the  law  of  life  insurance  which  is 
unique  and  at  variance  with  the  law  in  most 
of  the  states.  This  principle  is  that  a  per- 
son who  insures  his  own  life  for  the  benefit 
of  another,  and  pays  the  premiums  thereon, 
may  .  .  .  [except  as  limited  by  statute 
as  to  married  women]  dispose  of  the  policy 
by  will,  or  in  other  manner  not  inconsistent 
with  the  terms  of  the  policy,  to  the  exclu- 
sion of  the  beneficiary  named  therein." 
Though  the  beneficiary  in  such  a  policy  has 
a  vested  interest,  he  can  do  nothing  to  pre- 
vent the  insured,  as  equitable  owner,  from 
revoking  such  beneficial  interest,  retain  it 
himself,  or  vest  it  elsewhere,  when  not  pre- 
vented by  the  terms  of  the  contract. 

Appellant  contends  that  under  the  con- 
tract in  question  the  insured  was  prohibited 
from  transferring  this  policy  by  will  or 
otherwise,  except  by  assignment  in  writing, 
and  filing  the  original  or  a  duplicate  there- 
of in  the  home  office  of  the  company.  The 
stipulation  is:  "If  this  policy  shall  be  as- 
signed the  assignment  must  be  in  writing 
and  the  company  shall  not  be  required  to 
notice  the  assignment  until  the  original  or 
a  duplicate  thereof  is  filed  in  the  home  of- 
fice.   The  company  will  not  assume  any  re- 
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sponsibility  for  the  Talidity  of  any  assign- 
ment." liiis  condition  contains  no  agree- 
ment declaring  the  policy  void  in  case  of  a 
transfer  not  in  writing,  nor  any  terms  im- 
posing restrictions  on  the  insured  to  deal 
with  third  parties  concerning  it  as  his  prop- 
erty. The  provision,  at  most,  is  for  the 
benefit  and  protection  of  the  company,  which 
it  may  assert  as  against  any  claimant  of  the 
proceeds  of  the  policy,  other  than  the  bene- 
ficiary named  therein.  It  does  not,  how- 
ever, prevent  the  insured  from  transferring 
it  as  a  chose  in  action.  We  are  unable  to 
find  anything  in  the  contract  or  the  condi- 
tion attached  which  takes  from  the  insured 
the  right  and  power  to  dispose  of  the  pol- 
icy by  any  of  the  methods  approved  in  the 
law,  to  the  exclusion  of  the  beneficiaries 
named  in  the  policy.  Such  a  policy  is  not 
to  be  distinguished  from  ordinary  choses  in 
action,  and  comes  within  the  operation  of 
the  legal  rules  applicable  to  agreements  in- 
volving pecuniary  obligations.  To  deprive 
the  policy  owner  of  the  right  given  him  by 
the  l(^w  to  dispose  of  it,  we  must  find  clear 
and  binding  provisions  to  that  effect.  In  ad- 
dition to  cases  cited  from  this  court,  others 
supporting  this  doctrine  are  Hewina  v. 
Baker,  161  Mass.  320,  37  N.  E.  441;  Ireland 
V.  Ireland,  42  Hun,  212;  Olmsted  v.  Keyca, 
86  N.  Y.  693 ;  Marcus  v.  8i,  Louis  Mut  L. 
Ins,  Co.  68  N.  Y.  625;  Bacon,  Ben.  Soc.  S 
298,  and  cases  cited. 

The  case,  then,  presents  this  situation: 
The  deceased  procured  a  policy  on  his  own 
life  for  the  benefit  of  his  executors,  admin- 
istrators, or  assigns;  agreeing  to  pay  the 
premiums;  retaining  possession  and  control 
of  it  up  to  the  time  of  the  alleged  gift  to 
the  plaintiff.  Under  the  law  of  this  state, 
he  had  the  right  and  power  to  transfer  it 
in  any  of  the  ways  provided  by  the  law.-  Jt 
is  difficult  to  perceive  why  his  interest  in 
the  policy  could  not,  in  law^  be  held  as  prop- 
erly subject  to  gift  as  notes,  bonds,  and  cer- 
tificates. It  represents  a  subsisting  obliga- 
tion while  in  force,  as  do  these  written  in- 
struments. It  is  the  evidence  of  an  amount 
to  be  paid  at  a  time  fixed  by  the  contract, 
though  it  may  lapse  by  failure  to  comply 
with  its  terms.  This  contingency,  however, 
cannot  destroy  its  character  as  a  transfer- 
able chose  in  action  while  it  subsists  as  a 
valid  obligation.  The  doctrine  is  supported 
by  reason  and  authority.  It  has  been  held 
that  the  insured,  having  the  power  to  trans- 
fer the  policy  imder  the  law  and  the  terms 
of  the  contract  may  dispose  of  it  by  gift, 
and,  when  such  transfer  meets  the  require- 
ments of  the  law  constituting  a  gift,  the 
title  to  the  fund  at  its  maturity  is  vested 
in  the  donee.  Travelers*  Ins,  Co,  v.  Orant, 
64  N.  J.  Eq.  208,  33  Atl.  1060;  Hogue  v. 
Minnesota  Packing  d  Provision  Co,  59  Minn. 
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39,  60  N.  W.  812;  Ireland  v.  Ireland,  42 
Hun,  212;  Chapman  v.  Mclltcrath,  77  Mo. 
38,  46  Am.  Rep.  1 ;  Marcus  v.  8t.  Louis  Mut. 
L.  Ins.  Co.  68  N.  Y.  625;  Madeira's  Appeal, 
17  W.  N.  C.  202,  4  Atl.  908;  CHtienden  v. 
Phoenix  Mut.  L.  Ins.  Co.  41  Mich.  442,  2  N. 
W.  667;  Williams  v.  Ouilde,  117  N.  Y.  343, 
6  L.  R,  A.  366,  22  N.  E.  1071;  Thornton, 
Gifts,  p.  150,  note  1. 

The  contention  that  it  is  not  established 
in  the  case  that  the  insured  made  a  complete 
delivery  of  the  policy,  and  surrendered  do- 
minion over  it,  is  not  borne  out  by  the  facts. 
It  appears  he  gave  plaintiff  this  policy  on 
the  day  he  received  it  from  the  coinpany. 
She  retained  possession  of  it,  except  that 
deceased  procured  it  shortly  before  his 
death,  to  have  it  assigned  to  her  in  writing. 
At  the  suggestion  of  the  company's  local 
agent,  he  postponed  such  assignment,  with 
intention  to  do  this  after  his  marriage  to 
plaintiff,  which  was  then  expected  to  take 
place  in  the  near  future.  On  the  same  day 
he  returned  the  policy  to  the  plaintiff,  who 
retained  and  held  it  up  to  the  time  of  his 
death.  These  facts,  coupled  with  the  other 
circumstances  of  the  case,  can  leave  no  doubt 
that  he  completely  surrendered  his  dominion 
over  the  policy  at  the  time  he  first  deliver«<^d 
it  to  the  plaintiff.  We  must  hold  that  de- 
ceased had  the  legal  right  to,  and  did,  make 
a  gift  of  the  policy  to  the  plaintiff,  vesting 
title  to  the  fund  in  her,  and  therefore  the 
contingency  which  would  give  the  personal 
representatives  of  the  donor  any  interest  in 
the  fund  did  not  arise.  When  the  gift  was 
perfected  and  consununated,  donee's  rights 
and  interests  became  absolute,  and  all  pos- 
sibility of  a  devolution  of  benefits  of  the 
policy  upon  the  personal  representatives  of 
the  insured  ceased. 

It  was  argued  that  nothing  appeared, 
showing  that  an  insurable  interest  existed 
between  the  insured  and  plaintiff,  and  there- 
fore all  intendments  should  be  presumed 
against  the  gift.  The  following  cases  sus- 
tain the  position  that  an  insurable  interest 
exists  where  one  party  "has  a  reasonable 
right  to  expect  some  pecuniary  advantage 
from  the  continuance  of  the  life  of  the  other, 
or  to  fear  a  loss  from  his  death,  ...  as 
in  case  of  a  man  and  woman  between  whom 
a  contract  of  marriage  exists."  Chisholm  v. 
National  Capitol  L.  Ins.' Co.  52  Mo.  213,  14 
Am.  Rep.  414;  Taylor  v.  Travelers*  Ins.  Co. 
15  Tex.  Civ.  App.  254,  39  S.  W.  185,  cited  in 
53  L.  R.  A.  825,  note. 

The  company  has  paid  the  proceeds  of  the 
policy  into  court  for  the  lawful  owner.  By 
this  act  it  has  waived  any  objection  it  migh*: 
have  made  to  any  transfer  of  the  policy  by 
the  insured  during  his  lifetime.  Any  objec- 
tions to  a  transfer  of  this  policy  which  this  j 
company  might  have  made  under  this  cou-^LC 
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dition  are  not  available  to  the  defendant,  as 
the  personal  representative  of  the  deceased, 
nor  any  other  person  interested  in  his  es- 
tate. The  gift  of  the  policy  to  the  plaintiff 
made  her  the  owner  of  the  proceeds.  We 
must  hold  that  the  judgment  properly 
awarded  her  the  amount  due  on  the  policy. 

The  court  awarded  judgment  for  interest 
on  the  fund  for  the  tinte  the  fund  waa  in 
court,  and  for  costs  and  disbursements  in- 
curred by  the  plaintiff  in  the  action  against 
the  defendant  personally.  Nothing  appears 
in  the  record  to  show  that  he  was  guilty  of 
any  misconduct  or  bad  faith  in  defending 
this  action.  Under  such  circumstances,  the 
judgment  should  have  directed  such  interest 
and  costs  and  disbursements  to  be  paid  out 
of  tlie  estate.  Ladd  v.  Anderson,  58  Wis. 
691,  17  N.  W.  320;  Wie%mann  v.  BrigKt<m, 
83  Wis.  660,  63  N.  W.  911.  The  judgment 
of  the  circuit  court  is  erroneous  in  this  re- 
spect. 

The  judgment  of  the  Circuit  Court  is 
modified  so  as  to  render  judgment  for  the 
interest  and  the  costs  and  disbursements 
against  appellant  as  administrator  of  the  es- 
tate of  William  Enos,  deceased;  and,  as  so 
modified,  the  judgment  is  affirmed.  The  ap- 
pellant is  awarded  costs  on  this  appeal. 


Mary  HOLMES,  Appt,, 

V. 

George  WALTER  et  al,  Reapts, 


(. 


.Wla. 
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t*  The  rule  that  Jndlelal  oonstrnetloB 
la   meitlier   repaired    bof    permlBatble 

unless  uncertainty  of  sense  is  clearly  apparent 
applies  to  wills  the  same  as  to  other  Instru- 
ments. 

a.  l^^hcre  the  Held  of  constrnctloii  !■ 
entered  ni»on  respecting  a  will,  the  rule 
that  a  meaning  is  to  be  preferred  which  will 
support,  instead  of  defeat,  it  applies  at  strong- 
ly to  testamentary  trusts  as  to  any  other  tes- 

•  tamentary  disposition  of  property. 

3.  IVhen  the  title  to  property  Is  eon 
▼eyed  to  one  for  the  benefit  of  an' 
other,  with  active  duties  to  be  performed  by 
the  grantee  with  reference  to  the  subject  of 
the  conveyance,  evidencing  an  intention  that 
the  primary  use  of  the  property  shall  be  In 
the  grantee,  an  active  trust  is  created  whether 
any  technical  words  to  that  effect  are  used  or 
not. 

4.  In  the  circumstances  abo-re  ln< 
atanced,  waiving  that  of  the  primary  ude 
being  in  the  grantee,  his  duties  in  respect  to 
the  title  not  requiring  the  right  to  the  posses- 

*Headnote8  by  Marshall,  J. 


NOTB. — As  to  uncertainty  of  trust,  see  also,  in 
this  series,  Cowley  v.  Twombly,  46  L.  B.  A.  164. 
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sion  and  profits  to  any  extent,  a  passive  trost 
is  created  as  to  the  title,  and  a  power  in  trust 
in  respect  thereto  is  vested  in  the  grantee  if 
the  duty  to  be  performed  may  legltlmatrly 
be  the  subject  of  such  a  power  under  the  stat- 
utes. 
6.  A  trust  ereated  for  the  pnrpoae  men- 
tioned in  subdivision  5,  |  2081.  Rev.  SUt 
1898,  is  valid  if  fully  expressed  and  clearly 
defined  upon  the  face  of  the  instrument  creat- 
ing it,  unless  the  same  violates  the  prohibition 
against  suspending  the  absolute  power  of 
alienation. 

6.  A  purely  passive  tmst  is  annihilated  as 
soon  as  created,  by  the  operation  of  the  stat- 
ute (I  2075,  Rev.  SUt.  1898 )i  causing  the 
legal  title  to  vest  with  the  beneficial  right. 

7.  The  statute  operating  upon  passive 
trusts  in  the  manner  above  indicated  does 
not  affect  active  trusts  whether  they  be  valid 

.  or  invalid.  If  the  former,  they  are  to  be  exe- 
cuted according  to  the  scheme  of  the  creator 
thereof ;  and  if  invalid  the  property  Is  entirely 
unaffected  by  the  instrument  and  goes  under 
the  residuary  clause  of  the  will  in  the  absence 
of  any  other  direction  contained  therein,  and. 
if  there  be  no  such  residuary  clause  or  direc- 
tion. It  goes  as  Intestate  estate. 

8.  A  trust  Is  fully  ejcpreased  and  cjearly 
defined,  within  the  meaning  of  the  statute, 
when  the  general  purpose  thereof  la  dearly 
within  the  statute,  the  general  scheme  of  the 
trust  Is  made  evident,  and  the  subject  of  the 
trust  and  persons  to  be  benefited  are  made 
snfllciently  clear  that  a  court  of  equity  can 
Judicially  determine  the  same  and  soperln- 
tend  the  execution  of  the  trust. 

O.  "Where  a  trust  has  uo  express  pro- 
▼Islon  for  its  termination  It  Is  not  void  on 
that  account  If  it  does  not  offend  against  the 
statute  as  to  suspending  the  absolute  power 
of  alienation. 

10.  The  law  prohibiting  the  suapen- 
sloB  of  the  absolute  power  of  aliena- 
tion does  not  apply  to  personal  property  la 
any  case,  and  it  does  not  apply  to  realty  where 
the  trustee  has  the  absolute  power  to  sell  the 
same,  or  where  the  beneficiaries  are  all  ta 
e99c,  and  can,  by  uniting,  convey  the  whole 
title. 

11.  When  au  Instrument  ereatlngr  a 
trust  does  not  In  ternts  or  by  neees- 
sary  Implleatlon  prohibit  the  termina- 
tion thereof,  if  all  parties  who  are  or  may  be 
Interested  are  in  existence  and  are  9ui  furit, 
they  may,  by  uniting,  terminate  the  trust  sub- 
ject to  such  restraints  as  are  contained  in  f  i 
2089,  2091,  Rev.  Stat  1898. 

12.  The  mere  fact  that  no  time  Is  stated  in 
the  creation  of  a  trust  for  ItH  termination, 
does  not  render  it  void  for  uncertainty. 

'  (June  18,  1903.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  con- 
struing the  will  of  George  Walter,  deceased. 
Reversed, 

Statement  by  Marsliall,  J.; 
Action  to  construe  the  will  of  George  Wal- 
ter,  deceased,  which;  so  far  aa  material  to 
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the  questions  raised,  is  in  the  following  lan- 
guage: 

"First.  After  the  payment  of  my  just 
debts  and  funeral  expenses  I  give,  devise, 
and  bequeath  to  my  beloved  wife  Mary,  in 
trust  for  herself  and  my  children,  all  of 
my  estates,  both  real  and  personal,  with  full 
power  to  oontiniie  my  business  if  for  the  best 
interest  of  my  estate. 

"Second.  I  hereby  nominate  and  appoint 
my  friend  John  J.  Sherman  the  executor  of 
this  my  last  will  and  testament,''  etc. 

The  testator  left  surviving  the  plaintiff, 
who  was  his  widow,  and  the  following  chil- 
dren: George  Walter,  Laura  L.  Boemer, 
Martin  T.  Walter,  Lena  0.  Walter,  Anna  M. 
Walter,  Chas.  W.  Walter,  Henry  F.  Walter, 
Rose  T.  Walter,  and  Edgar  B.  Walter,  all 
being  minors  except  one,  and  properly  made 
defendants.  Such  proceedings  were  duly 
had  in  the  settlement  of  the  estate  that  the 
property  was  assigned  in  due  form  to  Mary 
Walter  in  trust,  according  to  the  language 
of  the  will.  She  accepted  the  trust.  Sub- 
sequently she  resigned,  and  the  ooimty  court 
appointed  defendant  Christian  Walter  in  her 
place.  He  accepted  the  trust  and  took  pos- 
session of  the  property.  He  thereafter  man- 
aged the  same  without  question  of  his  right 
in  the  matter  till  this  action  was  com- 
menced. Such  property  consisted  mainly  of 
a  brewery  in  operation,  and  the  personal 
property  in  and  for  use  in  connection  there- 
with. The  value  thereof  was  about  $100,000. 
It  was  vital  to  its  preservation  that  the 
brewery  should  be  kept  in  continuous  opera- 
tion. It  was  not  susceptible  of  division  by 
conversion  into  money.  The  claim  of  plain- 
tiff was  that  no.  valid  trust  was  created  by 
the  will;  that  by  a  proper  construction  of 
the  instrument  she  took  the  whole  title  and 
beneficial  interest'  in  the  property.  The 
claim  on  behalf  of  the  defendants  was  also 
that  the  will  did  not  create  a  valid  trust, 
though  there  was  an  attempt  to  do  so,  and 
that  the  legal  result  was  to  vest  the  full  ti- 
tle to  the  estate  in  the  mother  and  children 
in  equal  portions. 

The  court  decided  as  follows,  in  effect: 
The  testator  had  no  intention  of  vesting  the 
whole  benelicial  interest  in  his  estate  in  his 
-wife.  He  expected  that  the  harmonious  re- 
lations theretofore  existing  in  his  family 
would  continue.  Hs  knew  the  character  of 
his  property  was  such  that  the  best  results 
for  his  family  could  be  obtained  by  operat- 
ing the  Bflme  without  any  divided  manage- 
inent.  He  could  not  foresee  whether  it 
would  be  for  their  best  interests  to  keep 
the  property  in  specie  or  convert  it  into  mon- 
ey and  invest  the  same,  or  divide  the  pro- 
ceeds at  some  time  in  the  future.  He 
thought  best  to  leave  a  choice  of  courses  to 
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his  wife  and  children.  He  did  not  leave 
the  matter,  however,  exclusively  to  his  wife. 
He  directed  the  business  to  be  continued  if 
thought  best.  His  purpose  was  that  the  bus- 
iness should  be  continued  if  all  agreed  to 
that  and  such  course  should  seem  to  be  for 
the  best,  and  that,  if  a  decision  should  be  at 
any  time  arrived  at  not  to  continue  the 
business,  the  property  should  be  sold  and 
the  proceeds  reinvested  or  divided,  as  might 
seem  best.  His  idea  was  that,  so  long  as 
the  property  should  be  kept  together  it 
would  be  best  to  have  one  of  the  members 
dominant  in  the  management  thereof.  He 
left  the  precise  details  of  the  trust  to  be 
determined  by  circumstances  as  they  might 
arise.  The  pxirposes  of  the  testator  are  not 
set  forth  with  sufficient  particularity  to  sat- 
isfy the  statute.  The  will  created  a  mere 
passive  or  dry  trust.  Therefore  it  must  be 
considered  as  if  there  were  no  trust  at  all 
and  the  property  was  given  direct  to  the 
beneficiaries.  Judgment  was  ordered  and 
rendered  accordingly,  and  the  plaintiff  ap- 
pealed. 

Messrs,  WicmaBt  Marttn,  A  Martiii, 

for  appellant: 

llie  testator  did  not  use  the  word  "trust" 
in  its  technical  and  legal  sense. 

Davies  v.  Davies,  109  Wis.  129,  86  N.  W. 
201;  Davis  v.  Boggs,  20  Ohio  St.  663; 
Forbes  v.  Darling,  94  Mich.  621,.  64  N.  W. 
385;  Elliott  v.  Elliott,  117  Ind.  380,  20  N. 
E.  264;  Seamonds  v.  Hodge,  36  W.  Va.  304, 
16  S.  B.  156;  Wihnoth  v.  Wilmoth,  34  W. 
Va.  426,  12  S.  E.  731;  Clarke  v.  Leupp,  88 
N.  Y.  228;  Small  v.  Field,  102  Mo.  104,  14 
S.  W.  816;  1  Perry,  Tr.  3d  ed.  S§  116,  119, 
5th  ed.  §  116;  1  Redf.  Wills,  1st  ed.  412, 
413;  2  Devlin,  Deeds,  S  858;  Mackett  v. 
Mackett,  L.  R.  14  Eq.  49 ;  London  v.  Moore, 
45  Conn.  422;  Mt'hitridge  v.  Williams,  71 
Md.  105,  17  Atl.  938;  Blue  v.  Peneston,  24 
Mo.  240;  English  v.  Beehle,  32  Mo.  186,  82 
Am.  Dec.  120;  Pell  v.  Folger,  68  Hun,  443, 
23  N.  Y.  Supp.  42;  Cressler's  Estate,  161 
Pa.  427,  29  Atl.  90,  95;  Bain  v.  Buff,  76 
Va.  371;  Schouler,  Wills,  f  596;  Zimmer  v. 
Sennott,  134  111.  505,  25  N.  E.  774. 

The  intent  to  create  a  trust  must  be  es- 
tablished with  a  reasonable  degree  of  cer- 
tainty. The  use  of  precatory  words,  vague 
terms,  and  doubtful  phrases  is  not  sufficient. 

Bryan  v.  Milby,  6  Del.  Ch.  208,  13  L.  R. 
A.  563,  24  Atl.  333;  Mitchell  v.  Mitchell, 
143  Ind.  113,  42  N.  E.  467;  27  Am.  &  Eng. 
Enc.  Law,  p.  40;  1  Redf.  Wills,  p.  713. 

A  gift  of  the  income,  interest,  or  produce 
of  a  fund,  or  of  lands,  indefinitely,  will  be 
held  to  pass  the  funds  or  lands. 

Zimmer  v.  Sennott,  134  111.  505,  25  N.  E.     , 
774;  Bishop  v.  McClelland,  44  N.  J.  Eq.  450,  ^Ic 
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1  L.  R.  A.  551,  16  Atl.  1;  Wms.  Errs.  S 
1104;  29  Am.  k  Eng.  Enc.  Law,  p.  441. 

Me^arB.  Hvmphry  Pierce  and  Thomas 
H.  Ryan  for  respondents. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  claim  is  made  by  appellant's  counsel 
that  no  trust  was  attempted  to  be  created 
by  the  will;  that  the  purpose  of  the  testa- 
tor was  to  bestow  all  of  his  estate  upon  his 
wife  with  full  power  to  do  therewith  as  she 
might  see  fit.  That  idea  is  urged  upon  us 
with  much  earnestness,  and  rules  for  judi- 
cial construction  are  invoked  to  support  it. 
As  we  view  the  will  we  cannot  reach  the 
point  where  judicial  construction  is  per- 
mis«iible.  There  is  a  tendency  to  commence 
dealing  with  testamentary  instruments  at 
once  and  almost  as  a  matter  of  course  upon 
their  coming  within  the  reach  of  judicial 
administration,  as  if  construction  thereof 
were  necessary,  or  at  least  permissible,  while 
the  true  rule  is  that  construction  never  be- 
gins until  uncertainty  of  sense  is  pretty 
clearly  apparent.  In  this  case  there  is  no 
such  uncertainty.  Any  attempt  to  construe 
the  instrument  would  involve  an  effort  to 
put  meamng  into  the  words  contrary  to 
their  plain  import,  and  to  create  uncertain- 
ty instead  of  the  opposite.  ''I  give,  devise, 
and  bequeath  to  my  beloved  wife  Mary,  in 
trust  for  herself  and  my  children,  all  of 
my  estates,"  etc.,  "with  Ifull  power  to  con- 
tinue my  business  if  for  the  best  interest  of 
my  estate."  What  can  be  plainer  than  those 
words  as  regards  the  mere  intention  to  cre- 
ate a  trust,  leaving  out  of  view  the  question 
of  the  validity  of  the  trust  for  the  time  be- 
ing. The  devise  and  bequeath  of  property 
was  not  made  absolutely  to  the  trustee,  but 
"for  herself  and  my  children."  The  proper- 
ty was  not  merely  conveyed  to  the  trustee 
to  the  use  of  herself  and  the  children,  all  to 
immediately  possess  and  enjoy  as  primary 
takers;  but  it  was  conveyed  to  the  widow 
for  herself  and  the  children,  with  full  power 
vested  in  her  to  operate  the  property,  or  to 
convert  the  same  and  invest  the  fund  in 
other  property  in  her  discretion,  she  taking, 
primarily,  the  use  thereof.  Every  word 
used  in  the  will  is  in  harmony  with  the  one 
theory  that  the  testator  intended  to  vest 
the  legal  title  to  the  property  in  the  trustee 
with  the  fullest  discretionary  authority  over 
the  same,  as  regards  how  best  to  devote  it 
to  the  purpose  of  the  trust.  It  was  limited 
only  by  the  words  "for  herself  and  my  chil- 
dren," plainly  indicating  that  all  were  to 
share  equally  in  the  benefits  of  the  trust. 

Counsel  refer  to  Daviea  v.  Davies,  100 
Wis.  129,  85  N.  W.  201,  as  if  that  were  an 
authority  for  holding  that,  when  property 
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is  plainly  given  to  one  in  trust  for  that 
one  and  others,  with  absolute  power  of  con- 
trol over  the  same  as  regards  the  manner 
in  which  the  same  shall  be  managed  for  the 
beneficiaries,  the  element  of  trust,  though 
technical  words  in  respect  thereto  be  used  to 
express  it,  may  by  constructi<Hi  be  eliminated, 
lliat  case  is  very  far  from  supporting  sum 
idea.  The  Davies  will  was  uncertain  to  the 
highest  degree  susceptible  of  being  made 
certain  by  construction.  There  was  no  ques- 
tion about  that.  The  difficulty  was  in 
reading  out  of  the  ambiguous  instrument 
the  idea  which  the  testator  had  in  mind 
when  he  signed  it.  The  court  did  not  reach 
the.  final  result  by  discarding  the  element 
of  trust.  That  was  retained,  and  amplified, 
so  to  speak,  by  construction,  bo  as  to  dis- 
close some  reasonable  meaning  ^thin  the 
scope  of  the  testator's  language.  Ko  one, 
it  seems,  can  read  the  decision  there 
rendered  and  gather,  legitimately,  the  im- 
pression that,  if  Dr.  Davies  had  left  his  prop- 
erty to  his  wife  in  trust  for  herself  as  well 
as  the  other  objects  of  his  solicitude  men- 
tioned in  his  will,  there  would  have  been  any 
difficuUy  calling  for  construction  as  r^ards 
the  element  of  trust  itself.  The  court  did 
not  say  that  the  doctor  failed  to  create  a 
trust,  or  did  not  intend  to  create  one.  It 
held  that  he  did  create  a  trust,  but  that  he 
intended  to  make  his  wife  one  of  the  bene- 
ficiaries thereof  as  well  as  the  other  persons 
named  as  iSuch,  though  failed  to  express  the 
purpose  BO  that  it  could  be  discovered  with- 
out the  aid  of  judicial  construction.  We 
have  no  such  difficulty  here.  There  is  noC 
a  circumstance,  that  we  cap  discover,  suffi- 
cient to  furnish  a  well-grounded  suspicion 
that  the  testator  did  not  intend  to  create 
a  trust.  Whereas,  in  the  Davies  Case  the 
literal  sense  of  the  trust  clause  was  broad- 
ened, letting  in  Mrs.  Davies  as  a  benefici- 
ary, it  appearing  to  be  manifest,  under  the 
circumstances,  that  the  testator  did  not  in- 
tend to  leave  her  entirely  unprovided  for  and 
destitute  and  at  the  same  time  impose  upon 
her  the  duty  of  administering  his  estate, 
which  was  small,  for  the  benefit  of  others, 
here  the  idea  is  that  we  should  eliminate 
altogether  the  element  of  trust,  though  it 
is  clearly  expressed,  by  taking  the  language 
of  the  will  literally,  to  accomplish  the  dis- 
inheritance of  all  the  testator's  children, 
though  he  had  ample  property  to  provide 
for  the  wife  and  his  children  as  well.  There 
construction  was  successfully  invoked  to 
avoid  an  unnatural  meaning.  Here  it  is  in- 
voked to  create  one,  as  we  look  at  the  mat- 
ter. 

Our  views  bo  far  are  in   harmony  with 
those  of  the  learned  circuit  judge  as  regards 
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whether  the  testator  intended  to  create  an 
active  trust.  In  an  elaborate  opinion  he 
pointed  out  in  a  general  way  what  the  tes- 
tator purposed  doing,  all  indicating  such  a 
trust,  winding  up  with  these  expressions: 
'*In  any  event  the  business  could  be  con- 
ducted, the  estate  managed,  disposed  of,  its 
proceeds  invested  and  divided,  —  transac- 
tions likely  to  run  through  a  series  of 
years, — with  greater  convenience  and  econ- 
omy, in  the  name  of  a  single  person  acting 
as  trustee,  than  by  the  ten  heirs  acting  indi- 
vidually, some  of  them  for  some  years  by 
guardians.  Such  were  very  probably  some 
of  the  considerations  which  moved  the  tes- 
tator to  invest  his  widow  with  the  entire 
est-ate,  'in  trust  for  herself  and  my  chil- 
dren,' leaving  the  conditions  of  the  trust 
to  be  determined  -afterwards,  in  the  man- 
ner already  indicated,  as  future  circum- 
stances should  seem  to  require."  The  last 
clause  of  the  quoted  language,  looking  at 
the  opinion  as  a  whole,  must  be  construed 
as  holding  that  the  testator  left  to  the  trus- 
tee broad  discretionary  authority  as  to  how 
best  to  execute  the  trust  in  order  that  her 
administration  might  be  adapted  to  chang- 
ing circumstances,  a  very  common  feature 
in  a  trust  created  by  will  for  the  benefit  of 
the  testator's  family, — ^a  feature  almost  nec- 
essary to  such  a  trust. 

Enough  has  been  said,  without  going  fur- 
ther into  a  detailed  consideration  of  the 
learned  judge's  opinion  and  decision,  to  show 
that  he  held  that  the  will  created  a  trust  of 
an  unmistakably  active  character.  The  le- 
gal title  to  the  property  was,  by  appropri- 
ate terms,  vested  in  the  trustee,  and  she  was 
empowered  to  control  and  manage  it,  as  the 
circuit  judge  suggests,  for  the  reason, 
among  others,  that  it  was  of  such  a  charac- 
ter that  the  interests  of  all  concerned  could 
be  best  subserved  by  ayoiding  a  divided 
management.  The  statement  of  the  learned 
court  that  the  testator  intended  to  vest  in 
his  wife  the  title  to  the  property  with  pow- 
er to  manage  it  is,  of  course,  a  distinct  de- 
cision that  he  intended  to  create  a  trust.  It 
negatives  any  purpose  that  the  beneficiaries 
should  take  the  title  as  tenants  in  common. 
Notwithstanding  the  very  active  character 
of  the  trust  thus  indicated,  the  learned  cir- 
cuit judge  said  that  the  trust  was  passive 
in  character.  It  would  not  seem  necessary 
to  stop  to  more  than  suggest  that  a  trust 
cannot  be  at  the  same  time  both  active  and 
passive.  If  it  has  presently  the  essentials  of 
one,  that  excludes  the  possibility  of  its  hav- 
ing presently  the  essentials  of  the  other. 
The  prime  requisite  of  a  passive  trust  is 
that  the  trustee  is  made  in  form  a  mere 
holder  of  the  legal  title,  ihe  right  to  the 
possession  and  the  profits  being  in  another. 
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If  there  are  any  active  duties  for  the  testa- 
tor to  perform  with  respect  to  administer- 
ing the  property,  and  the  primary  use  be 
expressly  or  impliedly,  by  reason  of  such  ac- 
tive duty,  vested  in  the  trustee,  the  trust 
is  necessarily  active  and  not  affected  by  the 
statute  which  would  otherwise  execute  the 
use  and  thus  vest  the  legal  title  in  the  equi- 
table owner.  That  rule  is  elementary.  Strong 
V.  Gordon,  96  Wis.  476,  71  N.  W.  886;  Good' 
rich  Y.  Milwaukee,  24  Wis.'  422,  Riekl  v. 
Bingenheimer,  28  Wis.  84;  Sullivan  v. 
Bruhling,  66  Wis.  472,  29  N.  W.  211;  2  Un- 
derbill, Wills,  S  773;  Bean  y.  Bowen,  47 
How.  Fr.  306;  Thomson  v.  Thomson,  55 
How.  Pr.  494;  Scofield  v.  St.  John,  65  How. 
Pr.  292;  Ward  v.  Ward,  105  N.  Y.  68,  11 
N.  E.  373;  Bennett  v.  Garlock,  79  N.  Y. 
302,  35  Am.  Rep.  517.  The  law  in  that  re- 
gard is  stated  in  Perry,  Tr.  §  305,  thus: 
"If  any  agency,  duty,  or  power  be  imposed 
on  the  trustee,  as  by  a  limitation  to  a  trus- 
tee and  his  heirs  to  pay  the  rents,  or  to  con- 
vey the  estate;  or  if  any  control  is  to  be 
exercised,  or  duty  performed  by  the  trustee 
in  applying  the  rents  to  a  person's  mainte- 
nance, or  in  making  repairs,  or  to  preserve 
contingent  remainders,  or  to  raise  a  sum 
of  money,  or  to  dispose  of  the  estate  by 
sale, — ^in  all  these,  and  in  other  and  like 
cases,  the  operation  of  the  statute  is  exclud- 
ed, and  the  trusts  or  uses  remain  mere  equi- 
table estates." 

The  learned  circuit  judge  reached  the  con- 
clusion that  the  trust  in  question  was  a 
simple  or  passive  trust,  after  deciding  that 
it  was  an  active  trust,  because,  aa  one  of 
the  latter,  it  was  void  for  uncertainty,  us- 
ing this  language:  "The  words  employed 
to  express  such  trust  fail  to  do  so  with  such 
certainty  and  particularity  as  are  neces- 
sary under  the  statutes  which  govern  the 
subject,"  referring,  of  course,  to  subdivi- 
sion 5,  §  2081,  Rev.  Stat.  1898,  which  pro- 
vides that  express  trusts  may  be  created 
"for  the  beneficial  interests  of  any  person 
or  persons,  when  such  trust  is  fully  ex- 
pressed and  clearly  defined  upon  the  face  of 
the  instrument  creating  it,"  etc.  It  is  need- 
less to  say  that  if  a  person,  in  attempting 
,to  create  an  active  trust,  fails  by  reason  of 
the  trust  not  being  expressed  with  sufficient 
fullness  and  definiteness,  that  offers  no  op- 
portunity for  the  statute  of  uses  to  operate 
and  vest  the  title  to  the  property  involved 
in  the  intended  beneficiary  discharged  of  the 
trust.  The  statute  which  in  a  proper  case 
so  operates,  §  2075,  Rev.  Stat.  1898,  never 
concerns  active  trusts,  whether  they  are  val- 
id or  invalid.  If  an  attempt  is  made  by  will 
to  create  such  a  trust,  which  fails  for  want 
of  certainty,  the  property,  instead  of  vest- 
ing in  the  beneficiary  as  if  the  trnst  were^^T 
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passive  in  character,  will  fall  into  the  residu- 
um of  the  estate  and  go  under  the  residuary 
clause  of  the  will,  if  there  he  one,  other- 
wise it  will  go  as  intestate  property.  Redf. 
Wills,  410,  note;  TiflFany  &  B.  Trusts  &  Trus- 
tees, 67,  58.  The  condition  which  will  ren- 
der an  express  trust  inoperative  and  carry 
the  legal  with  the  equitable  title  direct  to 
the  intended  beneficiary,  is  possession  and 
enjoyment  by  him  of  the  primary  use.  If 
there  is  vested  in  the  trustee,  however,  some 
duty  to  perform,  merely  as  regards  the  ti- 
tle, which  may  be  performed  consistent  with 
that  being  in  the  beneficiary  subject  to  per- 
formance of  such  duty,  the  statute  executes 
the  use  just  the  same,  merging  the  legal 
with  the  equitable  title  in  the  beneficiary, 
the  trust,  as  a  mere  power,  remaining  effec- 
tive under  the  statute  on  the  subject  of  pow- 
ers. That,  however,  does  not  affect  thiq 
case  because  it  is  evident  that  the  trust 
here  concerns  more  than  the  mere  title,  and 
that  the  immediate  use  and  possession  was 
not  intended  to  go  to  the  beneficiaries.  The 
primary  use  of  the  property  was  evidently 
designed  to  go  to  the  trustee,  as  the  circuit 
judge  held  in  his  opinion  and  decision.  The 
trust  cannot,  therefore,  be  sustained  solely 
as  a  power,  nor  can  it  be  held  annihilated 
by  the  statute  of  uses.  It  is  good  because 
it  is  expressed  with  sufficient  fullness  and 
definiteness  to  satisfy  the  statute,  or  it  is 
void  for  infirmity  in  that  regard.  In  the 
latter  case  the  title  must  be  held  to  have 
passed,  not  4»  the  beneficiaries  under  the 
will  discharged  of  the  trust,  but  as  before 
indicated,  to  the  heirs  of  the  testator  as  in- 
testate estate,  there  being  no  residuary 
clause  in  the  will. 

The  remaining  question  to  be  considered 
is  whether  the  trust  is  void  for  uncertainty. 
The  suggestion,  in  effect  contained  in  the 
opinion  of  the  learned  circuit  judge,  that  the 
particular  manner  of  executing  the  trust  is 
not  pointed  out,  and  that  such  feature  con- 
stitutes a  fatal  infirmity,  cannot  be  sus- 
tained. Such  matters  are  commonly  left  to 
the  discretion  of  the  trustee.  The  statute 
(subdivision  5,  S  2081,  Rev.  Stat.  1898),  is 
substantially  an  enactment  of  the  common 
law  as  regards  when  equity  will  enforce  a, 
trust.  It  requires  that  the  trust  shall  be 
fully  expressed  and  clearly  defined  upon  the 
face  of  the  instrument  creating  it,  in  order 
that  the  court  may  deal  with  it  if  necessary. 
If  the  trust  is  so  fully  expressed  and  defined, 
all  else  may  be  left  to  the  discretion  of  the 
trustee.  Failure  to  fully  comprehend  and 
give  effect  to  that  has  led  to  many  adjudica- 
tions seemingly  controlled  by  the  idea  that 
trusts  are  things  to  be  avoided  if  some  rea 
sonable  ground  can  be  found  to  do  so,  in- 
stead of  being  enforced  if  that  can  be  done 
consistently  with  rules  of  law.  The  rule  that 
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prefers  a  construction  of  a  will  rendering  ef- 
fective an  attempt  to  create  a  trust  to  one 
that  will  defeat  it,  and  also  prefers  a  con- 
struction that  will  sustain  testacy  to  one 
that  will  create  intestacy,  applies  just  as 
strongly  to  testamentary  trusts  as  to  anj 
other  testamentary  dispositicm  of  property. 
Modem  decisions  indicate  a  growing  appre- 
ciation of  the  judicial  duty  to  uphold  testa- 
mentary dispositions  of  property,  made 
through  the  medium  of  trusts,  instaid  of 
searching  for  reasons  for  avoiding  them,  or 
dealing  with  them  with  any  degree  of  dis- 
favor. Judge  Redfield,  in  his  work  on  Wills, 
vol.  2,  S  385,  noted,  at  the  time  he  treated  the 
subject  that  "the  chief  reason  why  courts,  in 
the  later  cases,  have  felt  reluctant  to  admit 
uncertainty  as  a  ground  of  avoiding  the 
formal  disposition  of  property,  will  be  found 
in  the  very  general  feeling  in  all  judicial  tri- 
bunals, whether  in  this  country  or  in 
England,  that  the  earlier  decisions  upon  this 
point  were,  many  of  them,  unreasonable  and 
indefensible,  and  not  a  few  of  them  verging 
verv  closely  upon  the  ludicrous  and  the  alh 
surd." 

Courts,  as  a  rule,  hold  that,  where  there 
is  no  indefiniteness  of  beneficiaries  to  enforce 
the  trust,  and  no  indefiniteness  of  subject  or 
object  of  the  trust,  the  statute  is  satisfied, 
because  in  such  circumstances,  through  its 
equity  powers,  the  court  can  effectively  deal 
with  the  matter.  That  idea  can  be  found 
most  frequently  advanced  and  applied  in  re- 
spect to  public  trusts,  where  the  rule  of  cer- 
tainty governing  private  trusts  was  applied 
at  least  as  to  certainty  of  ben^ciaries.  Web- 
ster V.  Morris,  66  Wis,  366,  371,  67  Am. 
Rep.  278,  28  N.  W.  363;  McHugh  v.  McCole, 
97  Wis.  166,  40  L.  R.  A.  724,  72  N.  W.  631. 
The  rule  of  the  English  cases  as  regards 
when  a  trust  is  stated  with  suffici^it  definite- 
ness  that  a  court  qf  equity  will  enforce  it,  is 
substantially  the  rule  laid  down  in  the  cases 
cited.  It  is  when  the  object  or  purpose  and 
the  person  are  pointed  out  with  fullness  and 
definiteness.  All  else  may  properly  be  left 
to  administrative  discretion.  Piersan  v.  Oar- 
net,  2  Bro.  Ch.  226;  Robinson  v.  Waddelotc, 
8  Sim.  134;  Gloucester  v.  Wood,  3  Hare,  131. 
In  Roe  V.  Vingui,  117  N.  Y.  204,  22  N.  E. 
933,  it  was  in  effect  held  that  certainty  of 
general  scheme,  and  of  the  person  or  persons 
to  be  benefited,  satisfies  the  statute.  That 
will  be  easily  recognized  as  the  rule  laid 
down  by  this  court  in  the  cases  above  cited. 
Peckham,  J.,  said:  "Upon  such  penisal 
[of  the  will],  if  a  general  scheme  can  be 
found  to  have  been  intended  and  provided  for 
in  the  instrument,  and  such  general  scheme 
is  consistent  with  the  rules  of  law,  and  so 
may  be  declared  yalid,  it  is  the  duty  of  courts 
to  effectuate  the  main  purpose  of  the  tes- 
tatrix,"   In  that  cw  the  court  rested  from 
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searching  for  essentials  of  certainty  upon 
disooyering  a  clear  and  fully  expressed  pur- 
pose to  create  a  trust,  the  subject  of  the 
trust,  the  object  i^ereof,  and  the  persons  to 
be  benefited.  In  Vernon  v,  Vernon,  53  N.  Y. 
351,  it  was  held  that,  as  regards  the  object  of 
a  trust,  it  is  sufficient  if  language  is  used 
clearly  indicating  that  it  is  one  within  the 
terms  of  the  statute.  In  Fosdick  v.  Hemp- 
stead, 125  N.  Y.  681, 11  L.  R.  A.  715,  26  N.  E. 
801,  a  bequest  to  the  town  for  the  benefit  of 
the  poor  of  the  town  waa  inferentially  held 
free  from  uncertainty  except  as  regards  the 
beneficiaries,  though  the  language  used  to 
create  the  trust  left  the  manner  of  adminis- 
tering the  subject  thereof  wholly  to  the  dis- 
cretion of  the  trustee.  In  Ooodrioh  v.  Mil' 
toaukee,  24  Wis.  422,  the  trustee  was  empow- 
ered to  hold  the  property  for  the  sole  use  and 
benefit  of  certain  persons  named,  with  gen- 
eral powers  of  administration,  somewhat  un- 
der the  direction  of  one  of  the  beneficiaries. 
The  subject  of  the  trust,  the  purpose  or  ob- 
ject, specifying  those  to  be  benefited,  were 
stated  with  fullness  and  definiteness,  but  as 
to  many  matters  of  administration  the  in- 
stniment  was  silent. 

Testing  the  trust  in  question  by  what  has 
been  said,  what  is  there  about  it  that  is  not 
fully  expressed  and  clearly  defined  7  All  the 
essentials  of  fullness  and  definiteness  are 
easily  discovered.  The  subject  of  the  trust, 
the  property,  is  described  as  a^»  of  the  estate 
of  the  testator,  both  real  and  personal.  The 
purpose  or  object  of  the  trust  is  likewise 
clear.  It  is  to  enable  one  person,  the  trustee, 
to  control,  care  for,  and  in  all  things  admin- 
ister the  property,  and  devote  the  same  to 
the  benefit  of  others.  The  persons  to  be  ben- 
efited are  unmistakable,  being  the  widow 
and  all  the  children  of  the  testator. 

It  is  suggested  that  the  trust  is  indefinite 
in  that  the  time  when  it  is  to  be  terminated 
is  not  mentioned.  The  mere  fact  that  no 
limitation  to  the  existence  of  the  trust  is 
stated  is  not  an  element  of  indefiniteness  un- 
der the  statute  since  the  power  of  alienation 
is  not  unduly  suspended.  The  trustee  is  em- 
powered to  sell  the  property  at  any  time,  so 
there  is  no  infirmity  as  regards  suspending 
the  Ubsolute  power  of  alienation.  If  the 
trust  were  necessarily  perpetual  as  to  the 
converted  fund,  that  would  not  offend  against 
any  law.  Becker  v.  Cheater,  115  Wis.  90,  91 
N.  W.  87,  650.  Again,  since  the  will  con- 
tains no  prohibition,  express  or  implied, 
against  terminating  the  trust,  and  all  par- 
ties that  can  be  interested  are  in  ease,  when 
all  are  aui  juris  they  can  by  imiting  cause 
its  termination,  subject  to  the  restraints  con- 
tained in  §§  2089  and  2091,  Kev.  Stat.  1898. 
Perry,  Tr.  920;  Lewin,  Tr.  578;  Rugglea  v. 
Tyson,  104  Wis.  500,  621,  48  L.  R.  A.  809, 
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79  N.  W.  766,  81  N.  W.  367,  1  Hilliard,  Real 
Prop.  461;  McWilltams  v.  Goiigh,  116  Wis. 
576,  93  N.  W.  660.  The  mere  fact  that  the 
trust  is  in  terms  perpetual  does  not  affect  it. 
That  feature  is  not  objectionable  so  long  as 
it  does  not  offend  against  the  prohibition 
against  suspending  the  absolute  power  of 
alienation.  Perry,  Tr.  |  23.  The  books  fur- 
nish many  examples  of  trusts  having  the 
feature  tmder  discussion,  without  a  sugges- 
tion of  the  invalidity  of  the  trust  on  the 
ground  of  uncertainty.  In  Crockett  v.  Crock- 
ett, 2  Phill.  Ch.  553',  the  property  was  given 
to  the  wife  "for  herself  and  children."  In 
Raikes  v.  Ward,  1  Hare,  445,  the  gift  was  to 
the  testator's  wife  "to  the  intent  she  may  dis- 
pose of  the  same  for  herself  and  our  children 
in  such  manner  as  she  may  deem  most  advan- 
tageous." In  both  cases  the  claim  was  made 
by  the  children  that  the  will  created  a  joint 
tenancy,  but  it  was  held  otherwise,  and  that 
their  interests  were  only  equitable,  the  pri- 
mary taker  being  a  trustee.  In  Foadick  v. 
Hempstead,  125  N.  Y.  581,  11  L.  R.  A.  715, 
26  N.  £.  801,  as  we  have  before  seen,  the  be- 
quest was  general  for  the  benefit  of  a  class. 
In  Goodrich  v.  Milwaukee,  24  Wis.  422,.  the 
same  feature  characterized  the  instrument. 
In  Barnard  v.  Crossman,  54  Hun,  53,  7  N.  Y. 
Supp.  275,  the  terms  of  the  devise  were  to 
one  to  hold  for  the  benefit  of  his  children. 
The  instrument  was  held  to  create  an  active 
trust.  No  doubt  was  suggested  as  regards 
the  trust  being  expressed  with  sufficient  full- 
ness and  certainty. 

Thus  it  will  be  seen  that,  when  we  put 
aside  as  immaterial  the  suggestion  that  no 
time  is  mentioned  in  the  instrument  under 
consideration  for  the  termination  of  the 
trust,  and  the  suggestion  that  the  manner  of 
administering  the  trust  is  not  therein  def- 
initely prescribed  but  is  left  to  the  discre- 
tion of  the  trustee,  and  appreciate  that  all 
that  is  necessary  to  a  valid  active  trust  un- 
der the  statute  in  respect  to  fullness  and 
definiteness  is  that  it  shall  clearly  appear  to 
have  been  created  for  one  of  the  authorized 
objects,  that  the  general  scheme  thereof  shall 
fully  appear,  that  the  subject  of  the  trust 
and  tlie  persons  to  be  benefited  shall  be  def- 
initely pointed  out,  all  difficulty  in  regard  to 
whether  the  trust  in  question  satisfies  the 
statute  vanishes. 

The  learned  counsel  for  appellant  claims 
that  if  the  trust  is  to  be  sustained,  as  we 
have  indicated  that  it  must  be,  the  appellant 
is  entitled  to  administer  it.  That  matter  does 
not  appear  to  be  before  us.  The  record  shows 
that  appellant  resigned  her  position  as  trus- 
tee to  the  proper  county  court;  and  that  in 
due  form  of  law  pursuant  to  S  4027,  Rev. 
Stat.  1898,  such  court  appointed  as  her  suc- 
cessor Christian  Walter,  and  he  filed  his  bond 
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and  accepted  the  trust.  That  operated,  by 
force  of  the  statute,  to  vest  in  him  the  legal 
title  to  the  trust  property,  the  same  as  if  his 
name  were  inserted  in  the  order  of  the  county 
court  assigning  the  property  to  him  as  trus- 
tee in  the  first  instance,  in  the  terms  of  the 
will,  instead  of  to  appellant. 

The  result  is  that  the  judgment  must  he 
reversed  and  the  cause  remanded  to  the  trial 
court  with  directions  to  enter  a  decree  estab- 
62  L.  R.  A. 


lishing  the  legal  title  to  the  property  in- 
volved in  Christian  Walter  as  trust«  for  the 
appellant  and  the  children  of  the  testator  for 
the  purposes  mentioned  in  his  will,  in  har- 
mony with  the  order  of  the  County  Court  as- 
signing his  estate  in  trust. 

So  ordered.  The  taxable  costs  of  both  par- 
ties in  this  court  will  be  paid  out  of  the 
trust  estate. 


Ein)  or  Cases  in  Book  02. 
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R^SUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 

8H0  WING  the  Ohanges,  Pro^^'ess,  and  DeTelopment  of  the  Law  durine  the  Second  Quar- 
ter of  the  Judicial  Year  Beginning  with  October  1,  1003,  Classifled  as  Follows. 

I.  PoBLic,  Official,  and  Statdtort  MATTSBa. 

II.   OONTKAOTUAL  AND  COMMERCIAL  RSLATIONS. 

III.  Associations  and  Clubs. 

IV.  DoMBSTio  Relations. 

V.  Torts  ;  Negligence  ;  Injuries. 
VI.  Pkopebtt  Rights  ;  Liens;  Wills. 
VII.  Civil  Remedies;  Rules  and  Principles. 
VIII.  Criminal  Law  and  Practice. 

i 

L  Public,  Official,  and  Statutory  Matters. 
As  to  liability  of  public  institution  for  tort,  see  infra,  V. 


Making  all  corporations  liable  for  in- 
juries to  employees  through  defective  ma- 
chinery, notwithstanding  the  employees  had 
knowledge  of  the  defect,  when  the  same  li- 
ability is  not  placed  on  private  individuals, 
is  held  to  deny  the  corporations  the  equal 
protection  of  the  laws.  (Miss.)  407. 
BaaikrupiGy, 

A  final  money  judgment  for  the  total 
amount  due  from  the  putative  father  of  a 
natural  child  on  his  refusal  to  pay  a 
monthly  stipend  for  its  support,  imposed  up- 
on him  by  an  order  in  bastardy  proceedings, 
ia  held  to  be  extinguished  by  a  discharge  in 
t>ankruptcy.     (Minn.)  757. 

Eminent  domain. 

In  a  proceeding  by  a  magnetic  telegraph 
company  for  the  purpose  of  appropriating 
to  its  use  a  part  of  the  right  of  way  of  a 
railroad  company,  it  is  held  to  be  necessary 
and  jurisdictional  for  the  court  to  hear  and 
4letermine,  and  so  enter  of  record,  that  the 
easement  sought  to  be  appropriated  by  such 
telegraph  company  will  not  in  any  material 
degree  interfere  with  the  practical  uses  to 
-which  the  railrocul  company  is  authorized 
to  put  such  right  of  way.  (Ohio)  941. 
Hpeoial  jury. 

A  law  providing  for  a  special  jury  is  held 
not  to  be  made  imconstitutionaJi  by  requir- 
ing the  fee  to  be  deposited  by  one  applying 
ior  it,  which  puts  it  out  of  the  reach  of  a 
poor  man  to  have  a  special  jury.      (Mo.) 

Schools. 
The  board  of  education  is  held  to  have 
the  right  to  require  pupils  to  go  directly 
home  when  dismissed  from  school,  under 
statutory  authority  to  pass  rules  relative 
to  anything  whatever  that  may  advance  the 
interests  of  education,  the  good  government 
and  prosperity  of  the  free  schools,  and  the 
welfare  of  the  public  concerning  the  same. 
(Mich.)  ICO. 
62  L.  R.  A. 


Puhlio  improvement$» 

The  purpose  for  which  a  imion  passenger 
station  is  located  is  held  to  be  sufficiently 
public  to  authorize  special  assessments  upon 
property  thereby  benefited  for  the  cost  of  the 
improvements  in  streets,  made  necessary  by 
such  location.     (Mass.)    144. 

2fote9  for  patent  rights. 
A  statute  requiring  notes  given  for  patent 
rights  to  state  that  fact  on  their  faces  is 
held  not  to  be  unconstitutional.   (Tenn.)   174. 

Baking  potoder. 
The  statutory  prohibition  of  the  manu- 
facture or  sole  of  baking  powder  containing 
alum  is  held  not  to  be  unconstitutional  in 
view  of  the  dispute  as  to  the  fact  of  its 
wholesomeness,  which  prevents  the  court 
from  taking  judicial  notice  that  it  is  whole- 
some and  innocuous.     (Mo.)   163. 

Artesian  v^ells. 
A  statute  prohibiting  the  waste  of  water 
from  artesian  wells  to  the  injury  of  wells 
of  neighboring  proprietors  is  held  not  to  be 
justified  as  an  exercise  of  the  police  power.  4 
(Wis.)   589. 

Justices  of  the  peace. 
Regulating  the  jurisdiction  of  justices  of 
the  peace  by  a  classification  of  the  cities  in 
which  they  reside,  so  as  to  make  it  difTerent 
in  difTerent  places,  is  held  to  b.e  unconstitu- 
tional, where  they  are  constitutional  officers, 
and  the  Constitution  prohibits  special  laws 
regulating  their  jurisdiction  or  duties,  and 
a  general  law  has  been  passed  applicable  to 
all  justices  within  the  state.   (Utah)  482. 
Limiting  height  of  fence. 
Forbidding  the  erection    of    a   boundary 
fence  exceeding  5  feet  in  height  for  the  sole 
purpose    of    annoying     adjoining     property 
owners  is  held  not  to  deprive  the  landowner    t 
of  any  property  right.   (N.  H.)  602.VjOOQle 
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Carrier*8  rates. 

Fixing  the  rates  to  be  charged  by  an  in- 
interstate  carrier  for  carriage,  within  the 
state,  of  a  shipment  which  is  delivered  to 
the  carrier  at  a  point  in  another  state,  is 
lield  to  be  beyond  the  power  of  a  state. 
(Va.)   669. 

Weekly  payment  of  ivagea. 

A  statute  requiring  the  weekly  payment  of 
wages  is  held  to  deprive  citizens  of  their  lib- 
erty and  property  without  due  process  of 
law,  by  interfering  with  the  liberty  of  con- 
tract.  (Ind.)   136. 

Infringement  of  copyright. 

The  copyright  of  a  law  book  is  held  not 
to  be  infringed  by  a  subsequent  work  on  the 
same  subject,  where  the  second  author  mere- 
ly collected  all  available  citations,  including 
those  found  in  the  copyrighted  work,  and, 
after  examining  the  text-books  and  opin- 
ions, used  those  which  he  considered  avail- 
able to  support  his  own  original  text.  (C. 
C.  A.  2d  C.)  607. 

Street  railroads. 

After  «  railroad  company  has  acquired 
and  exercised  the  right  to  cross  the  tracks 
of  a  street  car  company,  the  latter,  equally 
with  the  former,  is  held  to  become  subject 
to  the  power  of  the  state  as  to  the  imposi- 


tion of  the  expense  of  the  additional  safe- 
guards necessary  to  avoid  accidents,  al- 
though the  necessity  for  them  was  caused 
solely  by  the  railroad  company.  (Mich.) 
149. 

Inspection  of  miUc. 

An  ordinance  requiring  the  inspection  of 
milk  sold  within  the  limits  of  the  city,  and 
providing  for  the  licensing  of  vendors,  is 
held  not  to  be  void  as  affecting  persons  be- 
yond the  limits  of  the  mimicipality,  where 
it  only  touches  those  who  bring  or  send  their 
milk  into  the  city  for  sale.  (Va.)  771. 
Tuberculin  test. 

Rules  of  a  state  board  of  live-stock  com- 
missioners, providing  for  applying  a  tuber- 
culin test  to  all  cattle  that  are  brou^t  into 
the  state  for  dairy  or  breeding  purposes, 
but  exempting  all  other  kinds,  are  hdd  to 
be  invalid.   (111.)  888. 

Loca{  option  elections. 

To  impose  upon  a  court  the  duty  of  re- 
ceiving and  acting  on  petitions  for  the  sub- 
mission to  the  voters  of  the  question  wheth- 
er or  not  intoxicating  liquors  shall  be  sold 
is  held  to  be  beyond  the  power  of  the  legis- 
lature, under  a  constitution  separating  the 
departments  of  government.    (Md.)   809. 


II.  Contractual  and  CoiiiiERciAL  RELAHONa. 


A  clause  in  an  agreement  selling  a  part- 
nership business,  that  "we  agree  and  bind 
ourselves  not  to  enter  into  or  conduct"  a 
similar  business  in  the  territory  covered  by 
the  business  sold,  which  is  signed  by  the 
partners  in  their  individual  names,  is  held 
to  bind  the  parties  individually.  (Tex.)  962. 
Validity  of  contract. 

A  contract  to  share  the  profits  of  a 
"short"  sale  of  the  stock  of  a  corporation, 
the  shares  to  meet  which  are  to  be  purchased 
at  a  decline  anticipated  because  of  a  legis- 
lative investigation  of  its  affairs,  with  one 
about  to  bring  such  affairs  to  the  attention 
of  the  legislature  with  the  intention  of  im- 
pairing the  reputation  of  the  corporation 
for  the  protection  of  his  own  business,  made 
in  consideration  of  his  furnishing  advance 
information  as  to  the  probable  cause  and 
development  of  the  investigation,  is  held  to 
be  void  as  contrary  to  public  policy.  (N. 
Y.)  862. 

Bills  of  lading. 

Neither  a  bank  which  purchased  a  draft 
for  a  consignment  of  grain  with  bill  of  lad- 
ing attached,  nor  the  payees  who  indorsed 
and  delivered  it  to  the  bank,  are  held  to  be 
liable  to  the  drawees,  the  consignees  of  the 
grain,  who  accepted  and  paid  the  draft,  for 
failure  of  title  in  the  drawer  to  the  property 
shipped.  (Kan.)  758. 
62  L.  R.  A. 


A  bank  which  purchases  a  draft  with  bill 
of  lading  attached  is  held  not  thereby  to  be- 
come a  party  to  the  sale  so  as  to  be  respon- 
sible to  the  consignee  in  case,  after  he  has 
paid  the  draft,  the  bill  of  lading  proves  to 
be  fraudulent,  so  that  the  consideration 
fails.   (Tex.)   968. 

Guaranty. 

The  guarantors  of  a  negotiable  note  are 
held  to  be  discharged  from  liability  where, 
upon  failure  of  the  makers,  whilst  solvent 
to  pay  the  note  at  maturity,  no  notice  is 
given  the  guarantors,  and  demand  is  not 
made  upon  them  until  eighteen  months 
after  maturity,  when  the  makers  have  be- 
come insolvent.    (Xeb.)  954. 

Alteration  of  instruments. 

The  unauthorized  insertion   of  the  word 
•*gold"  before  the  word  "dollars"  in  an  in- 
strument after  its  execution  and  delivery  is 
held  to  be  a  material  alteration.    (Neb.)  39.1. 
Accord  and  satisfaction. 

The  mere  payment  by  a  debtor  of  an 
amount  denominated  "a  balance"  upon  an 
account  rendered,  and  its  retention  by  the 
creditor,  a^e  held  not  to  constitute  an  accord 
and  satisfaction.  (Kan.)  760. 
Banks. 

The  insolvency  of  a  national  bank  and  it« 
passing  into  the  hands  of  a  receiver  are  held 


to  destroy  the  right  of  holders  of  its  cheeks 
to  the  funds  called  for  by  them,  even  in  a 
state  where  the  holder  of  a  check  is  regarded 
as  the  owner  of  the  fund,  and  entitled  to 
maintain  an  action  for  it  against  the 
drawee.     (C.  C.  A.  7th  C.)   659. 

A  bank  cashier  is  held  not  to  be  acting 
within  the  scope  of  his  authority  in  giving 
information  as  to  the  value  of  notes  exe- 
cuted by  customers  of  the  bank,  so  as  to  ren- 
der it  liable  in  case  the  statements  prove  to 
be  untrue.  (N.  Y.)  783. 
Sale. 

In  the  sale  of  a  fire-insurance  expiration 
register,  which,  without  the  knowledge  or 
consent  of  the  vendor,  had  been  secretly  in- 
spected and  partially  copied  by  third  per- 
sons, made  without  any  representation  as  to 
the  character  or  quality  of  the  register  with 
reference  to  the  privacy  of  the  information 
imparted  by  it,  and  without  any  express 
warranty  that  it  constituted  an  exclusive 
record  of  the  matter  contained  therein,  the 
rule  of  caveat  emptor  is  held  to  apply. 
(Kan.)  596. 

Under  a  contract  for  sale  of  property, 
"buyer  to  give  shipping  instructions,"  "to 
be  delivered  as  packed,"  "f.  o.  b."  at  place 
of  shipment,  it  is  held  that  payments  must 
be  made  at  the  place  of  shipment.  (Md.) 
795. 

Mortgage, 

The  mere  fact  that  the  witnesses  who  at- 
test the  signature  of  a  mortgagor,  and  the 
notary  public  taking  his  acknowledgment, 
are  stockholders  of,  but  not  otherwise  inter- 
ested in,  the  corporation  named  in  such 
mortgage  as  grantee,  is  held  not  to  render 
the  mortgage  void.  (Ohio)  790. 
Carriers, 

See  also  infra,  V. 

One  intending  to  talce  passage  on  a  rail- 
road train  is  held  not  to  become  a  passenger, 
so  as  to  require  the  company  to  protect  him 
from  assaults  by  strangers,  by  resorting  to 
its  premises  an  unreasonable  time  before  the 
departure  of  the  train,  in  the  absence  of  an 
agreement  on  its  part  to  do  so.  (Ky.)  405. 

A  regulation  of  a  railroad  company  for- 
bidding passengers  from  going  to  sleep  in 
its  waiting  rooms,  or  lying  down  on  the 
benches  therein,  is  held  not  to  be  unreason- 
able, so  as  to  render  the  carrier  liable  for 
the  act  of  its  servant  in  using  imnecessary 
force  to  compel  observance  thereof  on  the 
part  of  a  passenger  who  had  persistently 
disregarded  it.  (Ga.)  507. 

The  mere  purchase,  by  a  husband,  of  an 
ordinary  railway  ticket  for  his  wife,  is  held 
not  to  constitute  a  contract  for  the  safe 
transportetion  of  the  wife  in  favor  of  the 
hiisband.  (Ga.)  660. 
62  L.  R.  A. 
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One  who  boards  a  train  without  a  ticket 
because  the  ticket  office  is  not  open  for  the 
sale  of  tickets  as  required  by  statute  is  held 
to  have  no  right  to  refuse  to  pay  the  extra 
fare  required  of  passengers  without  tickets, 
and  resist  ejection  on  tender  of  the  price  of 
the  ticket,  but  lo  be  required  to  pay  the  ad- 
ditional fare,  and  resort  to  liis  legal  remedy 
to  recover  ?t  and  the  statutory  penalty  for 
failure  to  have  the  ofijce  open.  (N.  Y.)  357. 
Master  atid  servant. 

A  duty  to  give  a  letter  of  recommendation 
or  clearance  card  to  an  employee  who  is  dis- 
charged or  quits  is  held  not  to  be  imposed 
upon  the  employer  by  the  common  law. 
(III.)  922. 

A  discharged  railroad  employee  is  held  to 
have  no  right  of  action  for  damages  against 
the  company  which  discharged  him,  for  re- 
fusal to  furnish  him  with  a  clearance  card 
or  statement  of  the  record  of  his  service,  al- 
though he  may  have  been  unable  to  obtain 
other  employment  in  consequence  of  such 
refusal  by  the  company.  (Ohio)  931. 
Insurance. 

As  to  negligence  of  medical  examiner,  see 
infra,  V. 

A  plain  limitation  upon  the  authority  of 
the  medical  examiner  and  solicitor  of  a  life 
insurance  company,  of  which  an  applicant  is 
bound  to  take  notice  and  by  which  he  is 
bound,  is  held  to  be  made  by  stipulations  in 
the  application  tliat  the  statements  con- 
tained in  it,  and  those  made  to  the  medical 
examiner,  are  true  and  correctly  recorded, 
and  that  no  information  not  therein  con- 
tained, received,  or  acquired  at  any  time  by 
any  person  shall  be  binding  on  the  company, 
or  shall  modify  the  declarations  and  war- 
ranties therein  contained;  that  the  persons 
wTiting  the  answers  and  statements  shall  be 
deemed  the  agents  of  the  insured,  and  not 
of  the  company;  and  that  the  company  is 
not  to  be  deemed  responsible  for  the  prepa- 
ration of  the  application,  even  if  the  stipu- 
lations are  inetlicacious  to  make  the  em- 
ployees of  the  company  the  agents  of  the  in- 
sured.    (N.  J.  Err.  &  App.)  774. 

A  woman  is  held  to  have  an  insurable  in- 
terest in  the  life  of  a  man  whom  she  is  en- 
gaged to  marry.    (Wis.)   982. 

The  nonpayment  of  a  note  for  part  of  the 
first  premium  on  an  insurance  policy  made 
payable  to  the  order  of  the  agent^  who  re- 
ported the  premium  paid  and  the  policy  de- 
livered, is  held  not  to  entitle  the  company 
to  deny  liability  on  the  policy,  which  pro- 
vided for  ite  suspension  during  default  on 
any  note  given  for  premiums,  where  the 
agent's  contract  entitles  him  to  the  whole 
of  the  first  premium  as  his  commission,  and 
he  WM  charged  with  iii%i^^B^(Sf!f^\e 
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and  sold  the  note,  and  the  insured  died 
after  its  maturity  without  having  paid  it, 
after  which  the  company  bought  it  from 
the  agent's  indorsee.     (Neb.)   390. 

Failure  to  comply  with  the  requirement 
for  immediate  notice  of  the  death  of  one  in- 
sured against  accident,  and  for  proofs  of 
death  within  two  months,  is  held  not  to  ab- 
solve the  insurer  from  liability  on  the  pol- 
icy, where  the  beneficiary,  who  resides  some 
distance  from  the  place  of  the  accident,  does 
not  learn  of  it  or  of  the  policy  until  more 
than  the  required  time  has  elapsed,  if  the 
requirements  are  complied  with  within  a  rea- 
sonable time  after  the  facts  are  ascertained. 
(Utah)  485. 

The  fall  of  a  building  because  of  an  ex- 
plosion in  a  burning  building  in  the  vicin- 
ity is  held  not  to  be  within  the  protection  of 
a  policy  insuring  against  direct  loss  or  dam- 
age by  fire,  where  the  policy  also  provides 
that  the  insurer  shall  not  be  liable  for  loss 
caused,  directly  or  indirectly,  by  explosion 
of  any  kind.  (N.  Y.)  051. 

A  provision  for  paid-up  insurance,  in  a 
statute  governing  the  adjustment  of  claims 
upon  policies  forfeited  for  nonpayment  of 
premiums,  is  held  not  to  mean  paid-up  tem- 
porary insurance  for  the  full  amount  of  the 
policy.   (Mo.)  057. 


Dbcisionb. 

— DomESTIC  RXE«ATION8.) 

Oil  and  gas  Tease. 

A  condition  subsequent  to  develop  the 
property  upon  discovering  oil  or  gas  in  pay- 
ing quantities  is  held  to  be  implied  in  a 
contract  giving  the  right,  for  a  nominal  con- 
sideration, to  enter  upon  and  explore  for  oil 
or  gas,  where  there  is  a  provision  that,  upon 
failure  to  drill  a  well  within  a  specified 
time,  the  lessee  shall  pay  a  certain  amount 
per  day  while  such  completion  is  delayed. 
(Ind.)   895. 

Comhination  to  maintain  prices. 

A  plan  by  a  voluntary  association  of 
merchants  engaged  in  selling  proprietary 
medicines,  adopted  by  manufacturers  of 
them,  looking  to  the  maintenance  of  prices, 
by  which  the  manufacturers  should  sell  at 
fixed  prices,  with  a  rebate  only  to  concerns 
who  could  be  relied  on  to  maintain  the  sell- 
ing price,  is  held  not  to  be  void  as  creating 
a  monopoly,  or  in  restraint  of  trade,  or  as 
against  public  policy.  (N.  Y.)  632. 
Principal  and  agent. 

The  indorsement  by  the  principal,  of  a 
check  given  in  part  payment  of  the  purchase 
price  of  land,  is  held  not  to  be  a  sufficient 
subscription  of  the  contract  to  make  it  End- 
ing, on  him,  where  it  was  made  by  an  agent 
not  having  sufficient  authority  to  bind  the 
principal,  although  the  check  was  attached 
to  the  contract.     (Ala.)   551* 


III.  Associations  and  Clubs. 


Investment  association. 
The  fact  tliat  the  order  of  calling  for  re- 
demption, before  maturity,  certificates  of  an 
investment  association,  is  determined  by  ref- 
erence to  a  table  of  numbers,  which,  instead 
of  being  in  numerical  order,  has  an  arbi- 
trary arrangement  based  on  multiples  of  the 
figure  3,  thus  making  it  possible  in  some 
cases  for  certificates  to  be  redeemed  before 
others  of  older  date,  is  held  not  to  make  the 
scheme  a  lottery.  (Ga.)  93. 


Cluhs,   ._^_ 

An  incorporated  social  club  is  held  to 
have  no  right,  without  a  license,  to  dispense 
liquors  to  its  members  in  exchange  for 
checks  delivered  to  them  upon  their  payment 
of  special  assessments  levied  to  meet  the 
cost  of  procuring  the  liquors,  under  a  stat- 
ute providing  that  giving  away  intoxicat- 
ing liquQrs,  or  other  snift  or  device  to  evade 
the  provisions  of  the  act,  shall  be  held 
to  be  an  unlawful  sale.     (111.)  884. 


IV.  Domestic  Reultions. 


A  limony. 

The  obligations  imposed  upon  a  man  by  a 
second  marriage  are  held  not  to  relieve  him 
from  the  payment  of  alimony  according  to 
the  provisions  of  a  divorce  decree.  (Wash.) 
974. 

Divorce, 

The  habitual  and  intemperate  use  of  mor- 
phine, unaccompanied  by  any  conduct  rea- 
sonably justifying  an  apprehension  of  dan- 
ger to  life,  limb,  or  health,  is  held  not  to  be 
such  cruel  treatment  as  the  law  recognizes 
as  a  ground  for  divorce.  (Ga.)  878. 
Liability  for  necessaries. 

Necessary  medical  attendance  furnished  a 
62  L.  R.  A. 


husband  temporarily  incapacitated  by  ill- 
ness, who  is  actually  a  part  of  the  family, 
living  with  it  as  such,  is  held  to  come  fairly 
within  the  rule  of  the  statute  making  the 
wife  liable  as  surety  for  necessaries  fur- 
nished the  family.  (Neb.)  190. 
Wife  as  tcitness. 
The  commission  of  incest  by  a  man,  is 
held  not  to  be  a  crime  against  his  wife,  with- 
in the  meaning  of  a  statute  forbidding  the 
latter  to  be  a  witness  against  him  without 
his  consent,  except  when  he  is  prosecuted 
for  the  commission  of  a  crime  against  her. 
(S.  D.)   172. 
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V.  Torts;  Nbgligence;  Injtjries. 


Conspiracy, 

Merchants  who  offer  goods  of  a  certain 
manufacturer,  which  they  own,  at  a  cut 
price  for  the  purpose  of  injuring  his  trade 
and  depressing  the  market  value  of  his 
product,  are  held  not  to  be  liable  for  con- 
spiracy.    (C.  C.  A.  8th  C.)  673. 

A  combination  of  individuals  for  ^e  pur- 
pose of  inflicting  a  malicious  injury  upon 
another  by  ruining  his  business  is  held  to 
be  actionable  both  at  common  law  and  un- 
der the  statute.  (Wis.)  700. 
Usury. 

The  penalty  of  double  the  illegal  interest 
paid,  imposed  for  the  taking  of  usurious  in- 
terest, is  held  to  be  twice  the  entire  amount 
of  interest  paid,  and  not  merely  twice  the 
excess  above  the  legal  rate.  (Ky.)  599. 
Lihel 

Statements  as  to  the  carelessness  of  a  phy- 
sician in  the  treatment  of  obstetrical  cases, 
made  in  the  preamble  to  the  order  of  a 
board  of  health  regulating  the  conduct  of 
physicians  in  the  treatment  of  such  cases, 
are  held  not  to  be  privileged.  (Ohio)  477. 
Injury  to  licensee  of  tenant. 

Injuries  to  a  licensee  of  a  tenant,  caused 
by  the  defective  condition  of  the  premises, 
are  held  to  give  the  licensee  no  right  to 
maintain  an  itotion  upon  the  landlord's 
covenant  to  repair.  (Mich.)  909. 

Landlord's  liability  for  tenant's  negligence. 

One  who.  leases  a  lot  for  the  purpose  of 
producing  oil  or  gas  therefrom,  reserving  to 
herself  a  part  of  the  oil  produced,  but  re- 
serving no  control  or  right  to  direct  the 
manner  of  conducting  the  work,  and  who 
surrenders  complete  possession  and  control 
to  the  lessees  during  the  term  of  the  lease, 
is  held  not  to  be  liable  to  the  owner  of  prop- 
erty to  which  oil  escapes  through 'the  negli- 
gence of  the  lessees.  (Ohio)  948. 
negligence  as  to  bees. 

A  keeper  of  bees,  who  locates  their  hives 
within  a  few  feet  of  a  post  which  he  has 
fixed  for  fastening  horses  to,  when  he  knows 
that  they  are  prone  to  attack  perspiring 
horses,  is  held  to  be  properly  found  guilty 
of  negligence.     (Iowa)   132. 

Negligence  of  medical  examiner. 

An  insurance  company  is  held  to  be  liable 
for  injuries  resulting  from  the  negligence 
or  misconduct  of  its  medical  adviser  in  mak- 
ing an  examination  of  an  injured  person 
holding  an  accident  policy  issued  by  the 
company.    (W.  Va.)  489. 

Injury  to  servant. 

A  gas  company  giving  strangers  permis- 
sion to  take  cinders  from  the  end  of  its 
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dump,  which  is  reached  by  a  track  laid  over 
the  cinders,  is  held  not  to  owe  its  employees 
the  duty  of  anticipating  that  the  'licensees 
may  take  them  from  beside  the  track,  so 
as  to  undermine  it  and  make  it  unsafe  for 
use,  and  of  taking  precautions  against  such 
conduct.   (Mo.)   474. 

That  repairs  promised  by  an  employer  to 
be  made  upon  a  defective  machine  **the  fore 
part  of  the  followfag  yt^sek"  had  not  been 
made  by  Wednesday  is  held  not  to  deprive 
an  employee  who  complained  of  the  defective 
condition  of  the  machine,  of  the  benefit  of 
the  rule  that  an  employee  who  continues 
work  in  reliance  on  the  master's  promise  to 
repair  does  not  assume  the  risk  of  defects 
during  the  reasonable  time  allowed  for  mak- 
ing the  repairs.     (N.  Y.)  611. 

Negligence  in  failing  to  appeal. 

An  insurei'  a^^ainst  employers'  liability^ 
whose  contract  gives  it  the  right  to  defend 
against  suits  by  employees  against  the  as- 
sured, and  which,  after  a  judgment  in  ex- 
cess of  the  insurance  has  been  obtained 
against  the  assured,  agrees  to  perfect  an  ap- 
peal, is  held  not  to  be  liable  for  negligently 
failing  to  do  so,  whereby  the  judgment  is 
affirmed,  in  the  absence  of  anything  to  show 
that  the  judgment  was  erroneous,  and  that 
plaintiff  could  not  have  succeeded  on  a  sec- 
ond trial.    (Iowa)  617. 

Injury  to  water  power. 

That  the  owner  of  a  dam  and  pond  on  a 
flowing  stream  has  no  facilities  for  using  * 
the  power  created  thereby  is  held  not  to  pre- 
vent his  recovery  of  substantial  damages 
from  one  who  wrongfiiUy  withdraws  water 
from  the  pond  to  the  injury  of  the  power. 
(Wis.)  579. 

Injury  to  passenger. 
Injury  to  a  passenger  on  a  street  car  by 
the  conductor  is  held  not  to  render  the  com- 
pany liable,  as  matter  of  law,  where  the  con- 
ductor explains  his  conduct  by  telling  that, 
in  passing  along  the  footboard  on  the  side 
of  the  car,  he  lost  his  balance,  and,  to  save 
himself  from  falling,  reached  for  the  stan- 
chion, when  his  hand  came  in  contact  with 
plaintiff.     (D.  C.)   875. 

Aggravation  of  injury  by  neglect. 

An  aggravation  of  personal  injuries  caused 
by  the  neglect  or  failure  of  the  injured  per- 
son to  obtain  the  needed  medical  or  surgi- 
cal assistance  is  held  not  to  be  chargeable 
against  the  party  by  whose  negligence  the  or- 
iginal injury  was  received.  (C.  C.  A.  5th 
C.)  90. 

Suicide  of  one  negligently  injured.         i 

A  voluntary  wilful  act  of  suicide  of  a  pet^l^ 
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bon  rendered  insane  by  a  negligent  injury, 
who  knows  the  purpose  and  physical  effect 
of  his  act,  is  hold  to  be  such  a  new  and  in- 
dependent agency  as  does  not  come  within 
and  complete  a  line  of  cauAati<Mi  from  the 
accident' to  the  death  so  as  to  render  one 
guilty  of  the  negligence  responsible  for  the 
death.  (Mass.)  751. 
I  Street  raihvaya. 

An  electric  railway  company  whose  line 
traverses  a  city  is  held  to  be  negligent  in 
placing  one  of  its  cars  in  charge  of  a  young 
man  only  eighteen  years  old,  whose  experi- 
ence in  the  handling  of  an  electric  car  dates 
only  twenty  days  back.  (La.)  747. 
Ohstntction  of  aideicalk. 

If  a  space  inside  the  building  line  is  per- 


Decisions. 

iL  KEMifDiKs;  Rules  and  PRiirciPLEBi.} 
mitted  by  the  abutting  owner  to  remain  open 
and  to  be  used  as  part  of  the  sidewalk,  it 
ib  held  that  he  must  exercise  due  care  not  to 
place  there  dangerous  obstructions  that  m^y 
result  in  injury  to  persons  lawfully  on  the 
walk.    (Pa.)  959. 

Tort  of  public  institution. 
The  National  Home  for  Disabled  Volun- 
teer Soldiers  is  held  to  be  a  corporation  cre- 
ated by  CJongress  for  the  purpose  of  per- 
forming an  appropriate  and  constitutional 
function  of  the  Federal  government,  and  as 
such  to  be  part  of  the  government  of  the 
United  States,  and  not  to  be  liable  to  be  sued 
in  an  action  for  tort.   (Ohio)  936. 


VL  Property  RiGirrs;  Liens;  Wills. 


Mines, 

The  extralaieral  rights  of  the  owner  of  a 
lode  mining  claim  upon  secondary  veins  a;re 
held  not  to  be  limited  by  the  fact  that  the 
discovery  vein  leaves  t^e  claim  by  crossing 
the  side  line,  but  he  is  held  to  have  a  right 
to  follow  a  secondary  vein  on  its  dip  outside 
of  his  side  lines,  although  ita  apex  is  outside 
of  a  line  drawn  parallel  w^ith  the  end  line 
through  the  point  where  the  discovery  vein 
leaves  the  claim.  (Colo.)  555. 
Adverse  possession. 

Until  the  close  of  the  husband's  curtesy 
estate,  possession  of  land  owned  by  husband 
and  wife  in  joint  tenancy  by  a  purchaser 
under  an  executory  contract  of  the  husband 
alone,  followed  by  a  deed  at  the  wife's  death 
purporting  to  convey  in  fee  the  whole  tract, 
is  held  not  to  be  adverse  to  the  wife's  heirs, 
so  as  to  start  the  running  of  the  statute  of 
limitations,  to  whom,  by  statute,  the  wife's 
moiety  descends,  subject  to  the  curtesy  es- 
tate.    (Va.)   562. 

Covenant  in  deed. 

A  general  covenant  of  warranty  in  a  deed 
of  a  tract  of  land  is  held  to  extend  to  tide 
lands  visibly  within  the  limits  of  the  grant, 


the  paramount  title  to  which  at  the  time 

of  the  grant  is  in  the  state.     (Wash.)   763. 

Liens. 

A  mechanic's  lien  is  held  to  attach  to  a 
leasehold  interest  and  to  buildings  ereeted 
by  one  tenant  and  sold  to  another,  who  has 
acquired  a  lease  of  the  same  interest,  not- 
withstanding the  removal  of  the  buildings  &t 
the  end  of  the  term  is  expressly  required  bj 
the  lease.   (Neb.)  369. 

Wills. 

A  devise  of  a  fund  to  be  distributed  by 
the  executor  "to  the  poor,"  in  his  discretion, 
is  held  to  be  valid,  under  a  statute  making 
valid  gifts  "w^hich  shall  have  pointed  out 
with  reasonable  certainty"  the  purpose  of 
the  charity  and  the  beneficiaries  Uiereof. 
(Ky.)  398. 

A  trust  created  by  a  devise  to  tbe  tes- 
tator's wife  of  all  his  property  in  trust  for 
her  and  his  children,  with  full  power  to 
continue  his  business  if  for  the  best  interest 
of  his  estate,  is  held  not  to  be  void  for  un- 
certainty merely  because  the  particular  man- 
ner of  executing  it  is  not  pointed  out, 
(Wis.)  986. 


VIL  Civil  Rbhbdies;  Rules  and  Principles. 


Garnishment. 
A  claim  for  unliquidated  damages  arising 
out  of  contract  is  held  not  to  be  the  sub- 
ject of  trustee  process,  although  a  verdict 
has  been  rendered  for  it  in  favor  of  the 
principal  debtor  against  the  trustee,  in 
whidi  judgment  has  not  been  entered  under 
a  statute  authorizing  process  only  when  the 
trustee  has  in  his  possession  "goods,  effects, 
or  credits"  of  the  principal  debtor,  and  con- 
templating that  the  whole  matter  shall  be 
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disposed  of  on  the  answer  of  the  trustee. 
(Mass.)  813. 

A  nonresident,  temporarily  in  the  state,  is 
held  to  be  liable  to  be  summoned  and  com- 
pelled to  answer  as  garnishee,  but  not  to  be 
liable  to  further  proceedings  in  the  caiise, 
for  want  of  jurisdiction,  unless  when  gar- 
nished he  has  in  the  state  property  of  the 
defendant  in  his  possession,  or  is  bound  to 
pay  the  defendant  money,  or  deliver  to  him 
property  within  the  state.  (W.  Va.)  178. 


Injunction. 

That  a  corporation  has  acquired  its  cor- 
porate name  from  the  state,  is  held  not  to 
prevent  a  Federal  court  from  enjoining  it 
irom  using  the  name  at  the  suit  of  a  cor- 
poration of  another  state,  if  the  statute  per- 
mitted the  corporators  to  select  the  name, 
and  it  was  chosen  fraudulently  for  the  pur- 
pose of  appropriating  the  good  will  of  the 
other  corporation.  (C.  C.  A.  7th  C.)  81. 
Appeal. 

A  decision  by  a  state  supreme  court  that 
the  granting  of  a  nonsuit,  instead  of  sub- 
mitting the  case  to  the  jury,  where  the  facts 
Are  admitted,  does  not  deprive  plaintiff  of 
due  process  of  law,  is  held  not  to  raise  a 
Federal  question  which  will  entitle  him  to  a 
-writ  of  error  from  the  Supreme  Court  of  the 
United  States.  (Or.)  513. 
Esfoppel. 

Estoppel  to  plead  the  statutory  bar  to  an 
action  for  personal  injuries  is  held  to  arise 
where,  pending  negotiations  for  settlement, 
defendant  gave  assurance  that  the  bar  would 
not  be  pleaded,  and  plaintiff,  relying  there- 
on, neglected  to  bring  suit  until  the  statu- 
tory period  had  elapsed.     ( la. )  395. 

One  who  takes  the  benefit  of  a  deed  in  his 
favor,  which  was  made  part  of  a  transaction 
by  which  some  of  his  property  was  deeded 
to  a  third  person  by  the  common  grantor  un- 
der the  mistaken  belief  that  it  belonged  to 
the  grantor,  is  held  to  have  no  right,  after 
the  lapse  of  several  years,  during  which  he 
knows  that  the  other  grantee  is  receiving 
the  rents  and  profits  of  the  property,  to  re- 
pudiate the  election  and  assert  his  title 
thereto.     (Miss.)  421. 

Ei>idenc€. 

Parol  evidence  is  held  to  be  admissible  to 
show  the  relation  which  the  promisee  in  a 
Bon-negotiable  note  and  another  person,  who 
have  put  their  signatures  on  the  back  in 
such  a  manner  as  would  make  them  first  and 
eecond  indorsers  respectively  if  the  note 
■were  negotiable,  bear  to  one  who  asserts 
a  liability  against  them  on  such  note.  (W. 
Va.)  499. 

A  civil  engineer  is  held  to  be  entitled  to 
^ve  in  evidence  his  opinion  respecting  the 
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;  proper  slope  of  an  embankment  which  may 
affect  the  safety  of  a  railroad  track,  al- 
though he  has  no  acquaintance  with  railroad 
building,  if  he  has  knowledge  of  the  subject 
derived  from  study  of  works  of  civil  en- 
gineering, and  from  practical  experience  in 
the  construction  of  roads,  ditches,  and 
canals,  and  to  refer  to  standard  works  upon 
the  subject  as  corroborating  his  opinion. 
(Or.)  643. 

Writing  otherwise  irrelevant  and  not  ad- 
mitted to  be  genuine  is  held  to  be  admissible 
in  evidence  for  comparison  with  the  dis- 
puted writings  in  the  case,  if  they  have  been 
found  to  be  genuine  by  the  presiding  judge 
upon  clear  and  undoubted  evidence.  (N.  H.) 
817. 

Declarations  of  a  testator  are  held  to  be 
admissible  to  prove  the  existence  of  a  lost 
will,  although  the  contents  thereof  cannot  be 
proved  solely  by  such  declarations.  (Neb.) 
383. 

Form  of  judgment  on  penal  bond. 

A  bond  securing  payment  of  monthly  in- 
stalments of  alimony  is  held  not  to  be  with- 
in the  terms  of  a  statute  providing  that, 
in  cases  of  actions  upon  bonds  "for  the 
breach  of  any  condition  other  than  the  pay- 
ment of  money,"  or  for  "any  penal  sura  for 
the  nonperformance  of  any  covenant  or  writ- 
ten a^eement,"  the  judgment  snail  be  for 
the  whole  amount  of  the  bond,  which  shall 
remain  as  security  for  future  defaults,  and 
the  execution  shall  be  for  the  damages  ac- 
crued.  (Mo.)  427. 

Solicitation  aa  ground  of  action. 

Merely  soliciting  a  woman  to  sexual  in- 
tercourse is  held  to  give  her  no  right  of  ac- 
tion.  (Ky.)  900. 

Trover  hy  infant. 

In  case  an  infant  avoids  a  contract  by 
which  he  has  purchased  property  from  an- 
other infant,  the  purchase  price  of  which  has 
been  spent  by  the  latter,  it  is  held  that  he 
cannot  maintain  trover  as  for  a  conversion 
of  the  property,  since  the  defendant  has  at 
most  been  guilty  only  of  a  breach  of  an  im- 
plied contract  to  return  the  purchase  money, 
and  this  the  law  permits  him,  because  of  his 
infancy,  to  avoid.   (Mass.)   755. 


VIII.  Criminal  Law  and  Practice. 


Arrest, 
The  possession  by  an  officer  of  a  warrant 
is  held  not  to  justify  an  arrest  of  the  ac- 
cused by  the  police  department  of  another 
town  under  direction  by  telephone  to  it  by 
the  officer  holding  the  warrant.  (Mich.) 
906. 

Qaming. 
A  tent  occupied  by  a  divorced  man  and 
2  L.  R.  A. 


his  child  as  their  only  place  of  residence  is 
held  to  be  a  private  residence  occupied  by  a 
family,  within  the  meaning  of  a  statute 
punishing  gaming  except  when  it  occurs  at 
such  residence.   (Tex.  Crira.  App.)  973. 

Homicide. 
Upon  trial  of  an  indictment  for  murder, 
proof  of  the  killing  of  a  third  person  is  held 
not  to  be  admissible.   (N.  Y.)  19?.  v^^^i^ 
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ACCORD  AND  SATISFACTION. 

1.  An  accord  and  satisfaction  is  the  ad- 
justment of  a  disagreement  as  to  what  is 
due  from  one  party  to  another,  and  the  pay- 
ment of  the  amount  so  agreed  upon.  Har- 
rison V.  Henderson  (Kan.)  760 
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amount  denominated  "a  balance"  upon  an 
account  rendered,  and  its  retention  by  the 
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on an  account  rendered,  an  accord  and  sat- 
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satisfaction  of  a  claim,  and  accompanied  by 
such  declarations  or  under  such  circumstan- 
ces as  would  amount  to  a  condition  that, 
if  accepted  by  the  creditor,  it  would  be  in 
full  satisfaction  of  the  debt.  Ibid. 

Notes  and  Bbiefs. 

Accord  and  satisfaction;  what  consti- 
tutes. 761 

ACKNOWLEDGMENT. 

Of  Mortgage,  see  Mobtoagb. 

In  taking  and  certifying  an  acknowl- 
edgment of  a  mortgage  as  provided  in  Ohio 
Rev.  Stat.  1892,  9  4106,  the  act  of  the  no- 
tary public  or  other  officer  taking  and  cer- 
tifying the  same  is  a  ministerial,  and  not  a 
judicial,  act.  Read  y.  Toledo  Loan  Co. 
(Ohio)  790 
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Acknowledgment;  of  execution  of  instru- 
ment taken  by  party  thereto;  validity;  rec- 
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ord  of,  as  notice  to  subsequent  purchr.8er8  or 
encumbrancers;  acknowledgment  of  mort- 
gage before  notary  who  is  stockholder  in 
corporation  named  as  grantee.  790 

ACTION  OR  StllT. 

Appearance  by  Garnishee,  see  Gabnish- 
MENT,  4. 

Against  Public  Corporation,  see  Pxtb- 
Lie  Institutions. 

Proper  Remedy  for  Fraud  of  Invest- 
ment Association,  see  Receivers. 

Against  Board  of  Education,  see 
Schools,  1. 

An  action  for  wrongfully  appropriat- 
ing water  from  a  reservoir  created  by  plain- 
tiff's dam  is  one  in  tort.  Gneen  Bay  &  M. 
Canal  Co.  v.  Kaukauna  Water  Power  Co. 
(Wis.)  579 
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Right  of  parties  to  limit  by  agreement 
time  within  which  suit  may  be  brought.  486 

Liability  involved  in  the  exercise  of  the 
right  to  control  or  carry  on  litigation  in  the 
name  of  another  party: — (I.)  In  general; 
(II.)  liability  of  beneficial  plaintiff  for 
costs:  (a)  under  Code  and  statutory  pro- 
visions: (1)  in  New  York;  (2)  in  other 
states;  (b)  in  the  absence  of  statutory  pro- 
visions: (1)  in  ejectment  cases;  (2)  in 
other  cases;  (III.)  costs  against  third  par- 
ties defending:  (a)  in  ejectment  coses;  (b) 
in  other  cases;  (IV.)  costs  against  third 
parties  agreeing  to  pay  the  same;  (V.) 
summary.  617 

Liability  involved  in  carrying  on  litiga- 
tion in  name  of  other  party;  degree  of  care 
required;  liability  for  negligence  of  attor- 
ney. 619 

To  enforce  forfeiture  of  estate;  necessity 
of  prior  demand.  897 

ADJUSTBIENT. 

Of  Claim  on  Insurance  Policy,  see  Con- 
flict OP  Laws,  1,  2. 

ADVERSE      POSSESSION.        _ 

1.  Possession  by  a  purchaser  tmder  aorlp 
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executory  '-on tract  of  sale,  made  by  the  hus- 
band aloii'*,  of  land  owned  in  joint  tenancy 
by  husband  and  wife,  is  not  adverse  to  the 
wife.  McNee.'ey  y.  JSouth  Penn  Oil  Co.  (\V. 
Va.)  662 

2.  Until  the  close  of  the  husband's  cur- 
tesy estate,  possession  of  land  owned  by 
husband  and  wife  in  joint  tenancy,  by  a 
purchaser  under  an  executory  contract  by 
the  husband  alone,  followed  by  a  deed  at  the 
wife's  deat«,  purporting  to  convey  the  fee 
to  the  whole  tract,  is  not  adverse  to  the 
wife's  heirs,  to  whom,  by  statute,  the  wife's 
moiety  descends,  subject  to  the  curtesy  es- 
tate. Ibid. 

3.  Under  a  lease  of  two  tracts  of  land, 
by  the  owner  of  one  of  them,  possession  of, 
and  woric  upon,  the  tract  owned  by  the  les- 
sor, for  the  statutory  period,  does  not  con- 
stitute constructive  adverse  possession  of 
the  other  tract,  which  has  never  been  invad- 
ed by  actual  physical  possession,  so  as  to 
bar  the  owner  thereof  from  bringing  an  ac- 
tion to  recover  such  tract.  Ibid. 

4.  An  executory  contract  for  the  sale  of 
land,  stipulating  for  future  conveyance  of 
legal  title,  the  purchase  money  payable  in 
future,  is  color  of  title  under  the  statute  of 
limitations  as  to  hostile  claimants,  since 
such  a  contract  is  recognized  at  law,  even 
as  against  the  vendor,  to  sustain  the  ven- 
dee's possession,  by  W.  Va.  Code  1899,  chap. 
90,  §  20,  providing  that  a  vendor,  or  any 
person  claiming  under  him,  shall  not  at  law 
recover  against  a  vendee,  or  those  claiming 
under  him,  lands  sold  by  the  vendor  to  the 
vendee,  when  there  is  a  writing  stating  the 
purchase,  and  the  terms  thereof,  signed  by 
the  vendor  or  his  agent,  and  chap.  98,  cl. 
6,  saying  that  no  one  shall  without  a  writ- 
ing be  chargeable  upon  any  contract  for  sale 
of  real  estate  for  more  than  a  year.        Ibid. 

Notes  axd  Briefs. 

Adverse  possession;  under  executory  con- 
tract; when  remainderman  bound  to  assert 
his  rights;  of  purchaser  from  husband  un- 
der executory  contract  for  sale  of  land  held 
by  husband  and  wife  as  joint  tenants; 
when  limitation  begins  to  run  against  wife 
and  her  heirs ;  purchaser's  entry  and  posses- 
sion under  contract  as  adverse  to  wife* 
limitation  against  wife's  heirs  begins  to  run 
only  at  expiration  of  husband's  life  estate; 
sufficiency  of  actual  possession  of  part  with 
claim  to  whole;  ouster  of  wife  by  entry  of 
husband's  purchaser  into  possession.       564 

AGENTS. 

Of  Insurance  Company,  see  Insurance, 

7,  8,  10,  17. 
See  also  Principal  and  Agent. 
62  L.  R.  A. 


AIB. 

Notes  and  Briefs. 
Air;    obstructing;    effect   of   bad  motive. 

683 
ALIMONY. 

Judgment  on  Bond  to  Secure,  see  Judg- 
ment, 1,  2. 
See  also  Husband  and  Wife,  8,  Notes 
AND  Briefs. 

ALTERATION  OF  INSTBITMENTa 

The  unauthorized  insertion  of  Uie 
word  "gold"  before  the  word  "dollars"  in  an 
instrument,  after  its  execution  and  delivery, 
is  a  material  alteration.  Foxworthy  v. 
Colby  (Neb.)  393 

Notes  and  Briefs. 
What  constitutes  material  alteration.  393 

ANIMALS. 
Bees. 

Negligence  in  Hitching  Horse  near  HiTe,  see 
Trial,  14. 

1.  A  keeper  of  bees  must  exercise  ordi- 
nary prudence  in  locating  their  hives  so  as 
to  avoid  unnecessary  danger  to  those  who 
are  likely  to  make  lawful  use  of  the  prem- 
ises or  the  highway  near  by.  Parsons  v. 
Manser  (Iowa)  132 

2.  A  keeper  of  bees  may  be  found  guilty 
of  negligenoo  in  locating  their  hives  within 
a  few  feet  of  a  post  which  he  has  fixed  for 
fastening  horses  to,  where  he  knows  that 
they  are  prone  to  attack  perspiring  horses. 

Ibid. 

3.  The  rule  as  to  the  duty  which  a  prop- 
erty owner  owes  licensees  regarding  the 
safety  of  the  premises  is  not  applicable  in 
a  case  where  horses  were  left  tied  in  a  high- 
way near  a  hive  of  bees,  which  attacked 
them  and  caused  them  to  crowd  over  the 
fence  into  such  proximity  to  the  hives  as 
to  be  stung  to  death.  Ibid. 
Infected  animals. 

4.  Under  a  statute  permitting  the  gov- 
ernor to  schedule  localities  from  whidi  cat- 
tle cannot  be  imported  except  under  the  reg- 
ulations of  the  board  of  live-stock  commis- 
sioners, upon  their  reporting  to  him  that 
certain  contagious  and  infectious  disea><es 
have  become  epidemic  in  such  locality,  the 
governor  cannot  schedule  all  the  states  and 
tvcrritories  of  the  United  States,  so  as  to  pre- 
vent the  importation  of  cattle  therefrom  un- 
til after  a  tuberculin  test,  upon  a  report  of 
the  board  that  "contagious  disease  prevail^) 
to  a  greater  or  less  extent"  in  such  states 
and  territories.    Pierce  v.  Dillingham  (Ill.» 

88S 

5.  Rules  of  a  state  board  of  live-stock 
commissioners  proyidinff  &^  applying  a  tu- 
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berculin  test  to  all  cattle  which  are  brought 
into  the  state  for  dairy  or  breeding  pur- 
poses, but  exempting  all  other  kinds,  are  in- 
valid. Ibid. 

6.  To  justify  the  application  of  the  tu- 
berculin test  to  all  cattle  imported  into  the 
state  for  dairy  or  breeding  purposes,  it 
must  appear  that  it  will  in  a  reasonable  de- 
gree, or  in  some  manner,  determine  the  ex- 
istence   or     nonexistence     of     tuberculosis. 

Ibid. 

7.  A  report  by  a  board  of  live-stock 
commissioners  that  cattle  aflfected  with  a 
disease  which  prevails  to  a  greater  or  less 
extent  in  a  particular  locality  are  liable  to 
communicate  the  disease  does  not  meet  the 
requirements  of  a  statute  authorizing  the 
governor  to  schedule  places  from  which  cat- 
tle cannot  be  imported  except  under  the  reg- 
ulations of  the  board,  when  the  condition  of 
cattle  from  such  locality  is  such  as  to  ren- 
der them  "liable  to  convey  such  disease." 

Ibid. 

8.  A  statute  permitting  the  regulations 
which  will  prevent  the  importation  of  cat- 
tle except  under  the  rules  of  the  state  board 
of  live-stock  commissioners  from  "certain 
localities  in  other  states"  in  which  conta- 
gious diseases  have  become  epidemic  cannot 
be  so  extended  as  to  comprehend  the  whole 
world  outside  of  the  state  where  the  regu- 
lations are  to  be  enforced.  Ibid. 

Notes  and  Bbiefs. 

Animals;  liability  of  land  owner  for  in- 
juries to  trespassing  stock  caused  by  dan- 
gerous condition  of  premises.  133 

Liability  of  owner  of  bees  for  injuries 
done  by  them: — (I.)  Introduction;  (II.) 
actions  for  injuries  inflicted  by  bees;  (III.) 
bees  as  a  nuisance.  132 

Regulation  prohibiting  importation  of 
eattle;  reasonableness  of.  891 

ANNUITIES. 

Annuity  Bonds,  see  Bonds,  Notes  and 
Briefs. 

APPEAI«  AND  ERROR. 

Insurer's  Liability  for  Failure  to  Per- 
fect, see  Insurance,  1. 
Appellate  Juriadietion* 

1  A  decision  by  a  state  supreme  court 
that  the  granting  of  a  nonsuit,  instead  of 
submitting  the  case  to  the  jury,  where  the 
facts  are  admitted,  does  not  deprive  the 
plaintifT  of  due  process  of  law,  does  not 
raise  a  Federal  question  which  will  entitle 
him  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States.  Apex  Trans- 
portation Co.  V.  Oarbade  (Or.)  513 

2.  A  Federal  question  raised  for  the 
first  time  on  motion  for  rehearing  comes 
62  L.  R.  A. 


too  late  as  a  foundation  for  taking  the  case 
to  the  Supreme  Court  of  the  United  States. 

Ibid. 
Wlio  may  be  heard  on  appeal. 

3.  If,  in  a  habeas  corpus  suit  against  a 
sheriff,  he  is  required  to  restore  his  pris- 
oner to  liberty,  he  is  a  party  aggrieved 
^nthin  the  rule  that  only  such  a  party  is 
entitled  to  be  heard  on  appeal  or  review  on 
writ  of  error.  State  ex  rel.  Dumer  v.  Hue- 
gin  (Wis.)  700 

4.  A  proper  party  to  appeal  on  writ  of 
error  is  entitled  to  be  heard  in  the  court  of 
review  by  counsel  regardless  of  whether  that 
will,  for  the  time  being,  recognize  him  as 
having  a  certain  status,  which  is  one  of 
the  very  matters  to  be  decided  on  such  re- 
view. Ibid. 

5.  A  necessary  party  to  a  judicial  pro- 
ceeding as  a  representative  of  public  au- 
thority, having  no  interest  in  the  litigation 
except  to  vindicate  such  authority,  is  a  par- 
ty in  interest,  and  may  be  a  party  aggrieved 
within  the  meaning  of  the  appeal  statute 
and  the  practice  on  review  on  writs  of  error. 

Ibid. 
Appeal  bond. 

6.  An  appeal  and  supersedeas  bond  in 
the  sum  of  $250  is  sufficient,  in  case  of  an 
appeal  from  a  judgment  dismissing  the  ac- 
tion with  $10  costs,  under  a  statute. re- 
quiring the  penalty  of  an  appeal  bond  to  be 
not  less  than  $200,  and,  '*in  order  to  ef- 
fect a  stay  of  proceedings  where  the  appeal 
is  from  a  final  judgment  for  the  recovery  of 
money,  it  shall  be  in  a  penalty  double  the 
amount  of  damages  and  costs  recovered  in 
such  judgment."  Ibid. 
Sufficiency  of  exceptions. 

7.  An  exception  is  sufficient  to  bring  up 
for  review  a  portion  of  a  charge  to  the  jury 
when  it  particularly  sets  out  the  language 
complained  of.  Scott  v.  Astoria  &  C.  River 
R.  Co.  (Or.)  643 
Dismissal  of  appeal. 

8.  A  cause  will  not  be  dismissed  upon 
appeal  because  of  failure  to  aver  specifically 
in  the  petition  in  error  certain  facts,  where 
the  record  brought  up  with  the  petition  and 
referred  to  thereby  contains  what  is  lack- 
ing in  the  petition,  and  the  petition,  after 
mentioning  certain  errors,  contains  a  gen- 
eral allegation  that  there  are  other  errors, 
manifest  upon  the  face  of  the  record, — espe- 
cially when  voluntary  appearance  to  the  pe- 
tition was  entered  by  defendants  in  error 
without  objection,  and  none  was  made  un- 
til the  oral  argument,  and  no  prejudice  to 
defendants  in  error  has  resulted  from  the 
irregularity.     Mauk   v.    Bruudage^  ^R^j^i^l^ 
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Questions  not  raised  below. 

9.  The  admission  in  evidence  of  plead- 
ings in  another  action,  which  contain  aver- 
ments which  are  properly  admitted,  cannot 
be  questioned  on  appeal  on  the  ground  of 
immaterial  matter  in  the  reply,  unless  the 
special  attention  of  the  trial  court  was 
called  thereto,  and  some  action  in  that  re- 
spect was  asked.  Holman  v.  Omaha  &  C. 
B.  Ry.  &  Bridge  Co.  (Iowa)  395 

Errors  oured  belo'w. 

10.  Where,  at  the  trial  of  a  cause  to  a 
jury,  a  party  offers  evidence  competent  to 
the  issue,  which,  upon  objecticm  by  the  op- 
posite party,  is  not  permitted  to  be  given, 
but  afterward,  during  the  trial,  the  same 
witness  being  upon  the  stand,  the  subject 
of  the  former  inquiry  is,  without  objection, 
fully  entered  upon,  both  in  chief  and  on 
crosi>-examination,  and  the  questions  which 
had  been  held  incompetent  fully  answered, 
the  error  in  sustaining  the  objection  will  be 
deemed  cured.     Mauk  v.  Brundage   (Ohio) 

^  477 
RoTiew  of  finding. 

11.  A  finding  of  a  trial  court  sustaining 
an  attachment  upon  conflicting  evidence  will 
not  be  disturbed  on  appeal.  Second  Nat. 
Bank  v.  Fitzpatrick    (Ky.)  699 

12.  A  referee's  finding  in  an  action  for  an 
accounting  of  the  profits  of  a  contract,  that 
defendants  are  entitled  to  judgment  dis- 
missing the  complaint,  and  directing  judg- 
ment to  be  entered  accordingly,  upon  the 
ground  that  the  contract  is  contrary  to  pub- 
lic policy  and  void,  is  simply  a  nonsuit,  and 
entitles  plaintiff  to  have  it  reviewed  in  the 
light  of  the  facts  and  inferences  most  fa- 
vorable to  him.      Veazey  v.  Allen  (N,  Y.) 

362 
Grounds  for  reversal. 

13.  In  considering  the  correctness  of  a 
single  instruction  in  a  charge  to  the  jury 
the  entire  charge  must  be  viewed,  and,  un- 
less it  appears  that  the  jury  would  or  might 
have  been  misled,  mere  verbal  inaccuracies 
will  not  require  a  reversal.  Scott  v.  As- 
toria &  C.  River  R.  Co.  (Or.)  543 

14.  An  instruction  in  an  action  against  a 
railroad  company  for  the  death  of  an  em- 
ployee, which  permits  the  jury  to  consider 
the  question  of  the  safety  of  the  location 
of  the  road,  is  reversible  error,  although 
other  portions  of  the  charge  correctly  in- 
struct them  as  to  the  degree  of  care  which 
it  ia  necessary  for  the  company  to  have  ex- 
ercised. Ibid. 

Notes  and  Bbiefs.  • 
Appeal;  necessity  of  reversal  for  mere 
technical  errors  as  to  admission  or  exclu- 
sion of  evidence;  where  no  substantial  pre- 
judice has  resulted.  395 
62  L.  R.  A. 


What  adjudication  of  state  courts  can  be 
brought  up  for  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  those  courts: —  (I.)  Scope  of  note;  (IL) 
introduction;  (III.)  nature  of  decisions  re- 
viewable:     (a)    finality    of    determination; 

(b)  adjudication  must  be  that  of  the  high- 
est state  court;  (c)  wh^i  adjudication  is 
rendered  in  a  suit;  (IV.)  the  nature  of  the 
controversy  essential  to  this  jurisdiction: 
(a)  in  general;  (b)  \-alidity  of  Federal  law; 

(c)  questions  respecting  Federal  authority; 

(d)  repugnancy  of  state  statutes  or  author- 
ity to  Federal  law:  (1)  state  authority;  (2) 
state  statutes  generally;  (3)  state  legisla- 
tion impairing  contract  obligations;  (e) 
rights  and  immunities  claimed  under  Fed- 
eral law:  (1)  in  general;  (2)  full  faith 
and  credit;  (3)  former  jeopardy;  (4) 
commerce;  (5)  due  process  of  law;  (6) 
equal  protection  of  the  laws;  (7)  treaty 
rights;  (8)  land  titles;  (9)  title  to  office; 
(10)  mining  claims;  (11)  bankruptcy; 
(12)  national  banks;  (13)  citizenship; 
(14)  Indians;  (15)  contracts;  (16)  vested 
water  rights;  (17)  legal  tender;  (18)  ex- 
emption from  taxation;  (19)  customs  and 
internal  revenues;  (20)  ronoval  of  causes; 
(21)  navigation;  (22)  civil  rights;  (23) 
patents  for  inventions;  (24)  slavery;  (25) 
limitation  of  actions;  (26)  miscellaneous; 
(f)  questions  of  local  or  general  law  are 
not  Federal:  (1)  in  general;  (2)  practice 
and  procedure;  (3)  validity  of  state  legis- 
lation under  state  Constitution;  (4)  stat- 
utory construction;  (5)  questions  of  fact; 
(V.)  conclusion  513 

Sufficiency  of  general  exception  to  in- 
struction where  part  only  erroneous.      545 

APPEARANCE. 

By  Garnishee,  see  Garnishmsnt,  4. 

APPLICATION. 

For  Insurance  Policy,  see  Insubakgk, 

6-«. 
Of  Payment,  see  Payment. 

ARREST. 

Wrongful,  Measure  of  Damages  for,  see 

Damages,  3,  4. 
Liability    for,   see     False     Imfbisok- 

MENT. 

Notes  and  Bbiefs. 

Arrest;  waiver  of  irr^^larity  in;  fail- 
ure to  follow  exact  procedure  contemplat- 
ed by  statute;  false  imprisonment  because 
of  unlawful  arrest;  putting  handcuffs  on 
person  arrested;  when  arrest  may  be  made 
without  warrant;  liability  of  officer  for  un- 
lawful arrest;  using  viokitoe  toward  person 
arrested.  Digitized  by  ^   -r^r^i-fir 
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ARSON. 

NoiES  AND  Briefs.  - 

Arson;  evidence  of  other  crimes  in  prose- 
cution for  193 

ARTESIAN  WEIXS. 

Prohibiting  Waste  of  Water  from,  see 

COI^STITITTIONAL   LaW,   8. 

Landowners  Right  to  Sink,  see  Wa- 
lEBS,  2-4. 

ABSAUI.T  AND  BATTERT. 

On  Passenger,  see  Carbiebs,  1-3. 

On  Street-Car  Passenger,  see  Evidknce, 

9. 
By  Street-Car  Conductor  on  Passenger, 

see  Trial,  10. 

Notes  aivd  Briefs. 
Assault ;  evidence  of  other  crimes  in  pros- 
ecution for  193 

ASSESSMENTS. 

For  Public  Improvement,  see  Certio- 
rari; Public  Improvements. 

ASSIGNMENT. 

Of  Insurance  Policy,  see  Insurance,  12, 
13. 

ASSUMPSIT. 

Notes  and  Briefs. 

Action  of,  for  use  and  occupation;  on  im- 
plied promise  arising  from  occupation  by 
permission  of  owner  without  express  prom- 
ise to  pay  rent:  right  to  waive  tort  when 
property  wrongfully  appropriated,  and  sue 
in  assumpsit ;  for  use  and  occupation ;  meas- 
ure of  damages;  right  to  maintain  for  wa- 
ter power.  682 

ASSUMPTION  OF  RISK. 

See  Master  axd  Servant,  6. 

ATTESTATION  CLAUSE. 

To  Will,  see  Wills,  1,  2. 

ATTESTING  WITNESS. 

To  Signature  of  Mortgagor  and  Notary 
Taking  Acknowledgment,  see  Mort- 
gage. 

ATTORNEYS. 

Appearance  by  Private  Attorney  for 
State  in  Habeas  Corpus  Proceed- 
ing, see  Habeas  Corpus,  5,  6. 

BAKING  POWBER. 

Containing  Alum,  Statute  Prohibiting 
Sale  of,  see  Constitutional  Law, 
9. 

See  also  Food,  Notes  and  Briefs. 

BANKRUPTCY. 

A  final  money  judgment  obtained  for 
62  L.  B.  A. 


t<he  total  amount  due  from  a  putative  father, 
who  in  bastardy  proceedings  was  required 
to  pay  a  monthly  stipend  for  the  support  of 
the  child,  is  a  debt  dischargeable  by  pro- 
ceedings under  the  bankruptcy  act  of  1898. 
McKittrick  v.  Cahoon   (Minn.)  757 

Notes  and  Briefs. 

Bankruptcy;  what  constitutes  a  debt 
which  will  be  released  by  discharge  in; 
money  judgment  in  bastardy  proceeding; 
alimony.  757 

BANKS. 

Bight  of,  on  Purchasing  Draft  with 
Bill  of  Lading  Attached,  see  Bills 
OF  Lading. 

Powers  and  duties  of  eashler. 

1.  A  bank  cashier  is  not  acting  within 
the  scope  of  his  authority  in  giving  infor- 
mation as  to  the  value  of  notes  executed  by 
customers  of  the  bank,  so  as  to  render  it  lia- 
ble in  case  the  statements  prove  to  be  un- 
true.    Taylor  v.  Commercial  Bank  (N.  Y.) 

783 

2.  A  bank  is  not  made  liable  for  the 
fraud  of  its  cashier  in  inducing  a  third  per- 
son to  give  credit  to  one  of  its  customers 
by  false  representations  as  to  his  responsi- 
bility, by  the  facts  that  the  customer  was 
then  largely  indebted  to  the  bank,  anJ  its 
representative  was  soon  after  made  receiv- 
er of  his  property  to  aid  the  bank  in  collect- 
ing its  claim  against  him,  where  the  re- 
ceivership resulted  in  no  benefit  to  the  bank, 
and  it  received  no  advantage  from  the  credit 
given.  Ibid. 

3.  No  duty  rests  on  the  cashier  of  a 
bank  to  disclose  the  situation  of  the  ac- 
count of  a  customer  with  the  bank  upon 
receiving  an  inquiry  from  a  third  person  as 
to  the  responsibility  of  the  customer.  Ibid. 
InoolTenoy. 

4.  The  inconvenience  which  will  accrue 
to  the  drawee  of  checks  of  a  national  bank 
from  suits  by  holders  upon  its  refusal  to 
pay  them  when  the  drawer  becomes  insolv- 
ent gives  it  no  right  to  make  the  payment 
to  the  injury  of  the  general  creditors  of  the 
insolvent  bank.  First  National  Bank  v.  Sel- 
den    (C.  C.  App.  7th  C.)  559 

5.  The  insolvency  of  a  national  bank 
and  its  passing  into  the  hands  of  a  receiver 
will  destroy  the  right  of  holders  of  its 
checks  to  the  funds  called  for  by  them,  even 
in  a  state  where  the  holder  of  a  check  is 
regarded  as  the  owner  of  the  fund  and  en- 
titled to  maintain  an  action  for  it  against 
the  drawee.  Ibid. 

Notes  and  Briefs. 

Banks ;  right  of  action  against,  by  holder 
of  check  for  refusal  to  pay;  rule  in"Illinpi%|^ 
04  Digitized  by  ODUQ  Ic 
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and  in  the  Federal  courtB:  payment  by  na- 
tional bank  in  Illinois  when  insolvent;  re- 
ceiver's right  to  recover  amount  paid.  559 
False  representations  by  cashier  as  to 
customers  standing:  binding  effect  of,  upon 
bank;  where  bank  does  not  profit  thereby; 
cashier  as  general  executive  officer.         784 

BA8TARDT. 

Judgment  in,  Dischargeable  Debt,  see 
Bankriptcy. 

^lerger  of  Rights  under  Order  of  Filia- 
tion in  Judgment,  see  Merger. 

BEES. 

Negligence  of  Keeper  of,  see  Animals, 

1-3. 
Negligence  in  Hitching  Horse  Near  Hive 

of,  see  Trial,  14. 

Notes  and  Briefs. 
Bees;  liability  of  o\\Tier8  of,  for  injuries 
done  by  them.  132 

BHiIiS  AND  NOTES. 

Draft  with  Bill  of  Lading  Attached,  see 
Bills  of  LAomo;  Pleading,  4. 

Iaw  Governing,  see  Conflict  of  Laws, 
4. 

JBequiring  Note  for  Patent  Rights  to 
so  State  on  Face,  see  Constitu- 
tional Law,  4,  6;  Patents. 

Parol  Evidence  as  to  Relation  of  Prom- 
isee in,  see  Evidence,  16. 

Notice  to  Guarantor  of  Note,  see  Guar- 
anty. 

If  a  non-negotiable  note  bearing  on  its 
back  the  signature  of  the  payee  and  follow- 
ing it  that  of  another  person  does  not  rep- 
resent an  existing  debt,  but  is  made  for  the 
purpose  of  obtaining  on  it  a  loan  of  money 
for  one  or  all  of  the  parties  to  it,  a  person 
who  makes  such  loan  on  the  faith  of  it  and 
takes  it  may.  in  the  absence  of  an  agree- 
ment to  the  contrary,  of  which  he  has  no- 
tice, treat  those  whose  names  are  on  the 
back  of  it  as  copromisors  with  him  who 
signed  on  its  face,  or  as  guarantors,  at  his 
clpction.     Young  v.  Sehon   (VV.  Va.)        499 

Notes  and  Briefs. 

See  also  Guaranty. 

Indorsement  of  signatures  of  promisee 
and  another  person  on  back  of  non-negotia- 
ble note;  effect  of  liability  of  indorsers;  as- 
s?ignment  of  bond  or  non-negotiable  note; 
implied  guaranty  that  assignee  shall  re- 
ceive full  amount  thereof  if  imable  to  col- 
lect same;  right  to  sue  indorser  of  non- 
negotiable  paper  jointly  with  maker:  lia- 
bility of  maker  of  note  which  he  never  de- 
livered :  right  of  indorsers  to  rescind  en- 
gagement before  note  negotiated.  600 
62  L.  R.  A. 


buxs  of  lading. 

With  Praft  Attached,  see  Pleading,  4. 

1.  Neither  a  bank  which  purchased  a 
draft  for  a  consignment  of  grain,  with  bill 
of  lading  attached,  nor  the  payees  who  in- 
dorsed and  delivered  it  to  the  bank,  are  lia- 
ble to  the  drawees,  the  consignees  of  the 
grain,  who  accepted  and  paid  the  draft,  for 
failure  of  title  in  the  drawer  to  the  prop- 
erty shipped.     Hall  v.  Keller    (Kan.)     758 

2.  A  bank  does  not,  by  purchasing  a 
draft  with  a  bill  of  lading  attached,  be- 
come a  party  to  the  sale,  so  as  to  be  re- 
sponsible to  the  consignee  in  case,  after  he 
has  paid  the  draft,  the  bill  of  lading  proves 
to  be  fraudulent  so  that  the  consideration 
fails.  S.  Braisdell.  Jr.,  Co.  v.  Citizens*  Nat. 
Bank  (Tex.)  968 

Notes  and  Briefs. 

Bills  of  lading;  with  draft  attached;  lia- 
bility of  assignee  of.  738 

Transfer  of  draft  with  bill  of  lading  at- 
tached; interest  of  transferee  in  property 
covered  by;  liability  of  indorsee  of  draft 
with  bill  of  lading  attached.  968 


blackustino. 

NarES  AND  Bbiefs. 
Blacklisting;    of  employees. 

BOARD  OF  EDUCATION. 

See  ScuooM. 
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BOARD  OF  HEALTH. 

Measure  of  Damages  for  Libel  by,  see 
Damages,  6. 

Evidence  in  Libel  Suit  against,  m^  Evi- 
dence, 24-  26. 

Libel  by,  see  Libel  and  Slander. 

BOARDS. 

Notes  and  Briefs. 
Boards;  of  live-stock  commissioner^; 
power  to  make  rules  and  regulations  con- 
ferred upon;  necessity  that  rules  be  rea- 
sonable; rule  forbidding  importation  of  cat- 
tle from  all  other  states  or  countries.      890 

BONDS. 

On  Appeal,  see  Appeal  and  Ebror,  0. 
For  Alimony,  Judgment  on,  see  Judg- 
ment, 1,  2. 

Notes  and  Briefs. 

Bond:  conditioned  both  as  an  appeal  and 
supersedeas  bond;  amount  of.  765 

Form  of  judgment  on  penal  bonds: —  (I.) 
Introduction  (comprising  English  statutes 
and  decisions):  (a)  the  necessity  for  4  & 
5  Anne,  chap.  liJ:  (b)  annuity  and  instal- 
ment bonds:  (c)  exceptions  to  the  >cope  of 
8  &  »  Wm.  IIIt3igf,4Jd1^'i!b^(5'>P"™'  ""- 
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der  the  statute  8  &  9  Wm.  III.;  (e)  sum- 
mary: (II.)  proper  form  of  judgment  (un- 
der statutes  and  decisicms  in  the  United 
States) ;  (a)  in  general;  (b)  when  the 
condition  is  for  the  paymoit  of  a  sum  cer- 
tain at  a  day  certain;  (c)  when  the  con- 
dition is  for  the  performance  of  covenants 
or  collateral  agreements;  (1)  in  general; 
(2)  annuity  and  instalment  bonds;  (3)  ap- 
peal bonds:  (4)  attachment  bonds;  (5)  bail 
bonds;  (6)  bastardy  bonds;  (7)  certiorari 
bonds;  (8)  injunction  bonds;  (9)  indemnity 
bonds;  (10)  official  bonds;  (11)  post-obit 
bonds;  (12)  replevin  bonds;  (13)  title 
bonds;  (III.)  eflFect  of  improper  form; 
( I V. )   summary.  427 

Penal;   form  of  judgment  on.  428 

SOTCOTT. 

1.  No  boycott  against  a  merchant  is  ef- 
fect-ed  by  the  refusal  by  the  manufacturers 
of  a  proprietary  medicine,  at  the  instance 
of  a  voluntary  association  of  merchants  en- 
gsiged  in  the  same  line  of  business,  to  give 
him  a  rebate  from  the  selling  price  of  the 
medicines  unless  he  will  maintain  the  price 
to  consumers.  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  (N. 
Y.)  032 

2.  A  merchant  of  large  means,  who  is 
in  position,  by  reason  of  large  orders,  to  ob- 
tain more  advantageous  prices  from  manu- 
facturers than  others,  so  that  he  can  un- 
dersell them  in  the  market,  has  no  cause  of 
complaint  if  they  combine,  and,  by  repre- 
i«entation  and  persuasion,  induce  the  manu- 
facturers to  refuse  to  sell  to  him  unless  he 
will  agree  to  maintain  prices  to  consumers. 

Ibid. 

3.  The  adoption  of  a  plan  for  the  sale 
of  their  product,  by  manufacturers  of  pro- 
prietary medicines,  as  proposed  by  an  as- 
sociation of  wholesale  dealers,  which  results 
in  a  refusal  to  sell  to  complainant,  is  not 
»hown  to  have  been  compelled  by  threats  or 
intimidation  by  allegations  that  the  manu- 
fax;turers  were  prevented  •  from  selling  to 
complainant  for  the  reason  that  they  wished 
to  protect  themselves  "with  the  wholesale 
and  jobbing  druggists,"  and  that  the  com- 
mittee of  the  association  recommended  '"that 
continuing  and  untiring  opposition  be  shown 
to  the  sale  of  those  articles  of  those  pro- 
prietors who  do  not  adopt"  the  plan.    Ibid. 


Notes  and  Bbiefs. 


Boycott;   illegality  of. 
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BmLDING     ANB 
TIONS. 


LOAN     ASSOCIA- 


NoTEs  AND  Briefs. 
Building  and  loan  associations ;  conflict  of 
laws  as  to.  usury  in  contracts  of.  64 

62  L.  R.  A. 


BinEtDEir  OF  PBOOF. 

See  Evidence,  4-9. 

BVJLQULSLY. 

Notes  and  Bbiefs. 
Burglary;  evidence    of    other    crimes    in 
prosecution  for.  193 

CARRIERS. 

Presumption  and  Burden  of  Proof  as  to 
Negligence  of,  see  Evidence,  8,  9. 

Question  for  Jury  as  to  Negligence  of, 
see  Trial,  9,  10. 

1.  One  intending  to  take  passage  on  a 
railroad  train  cannot  claim  the  relation  of 
passenger,  so  as  to  require  the  company  to 
protect  him  from  the  assaults  of  strangers, 
by  resorting  to  its  premises  an  unreasonable 
time  before  the  departure  of  the  train,  in 
the  absence  of  an  agreement,  express  or  im- 
plied, on  its  part  to  do  so;  and,  when  the 
statute  fixes  the  time  during  which  the  sta- 
tion must  be  open,  that  time  will  be  regard- 
ed as  the  reasonable  time  during  which  the 
carrier's  responsibility  exists.  Illinois  C.  R. 
Co.  V.  Laloge   (Ky.)  405 

2.  In  the  absence  of  any  duty  devolving 
upon  a  railway  company  to  provide  at  its 
stations  a  place  wherein  its  patrons  may 
sleep  while  awaiting  the  arrival  or  depart- 
ure of  trains,  a  regulation  forbidding  pas- 
sengers from  going  to  sleep  in  its  waiting 
rooms,  or  lying  down  on  the  benches  there- 
in, is  not,  in  a  legal  sense,  unreasonable. 
Central  of  Georgia  R.  Co.  v.  Motes    (Ga.) 

507 

3.  A  passenger  who  displays  a  persistent 
determination  to  disregard  a  regulation  of 
the  carrier  forbidding  passengers  from  go- 
ing to  sleep  in  its  waiting  rooms  or  lying 
down  on  the  benches  therein,  and  by  his 
wrongful  conduct  so  exasperates  a  servant 
of  the  company  as  to  unfit  him  from  prop- 
erly performing  the  duty  he  owes  his  mas- 
ter with  respect  to  his  treatment  of  its  pa- 
trons, cannot  justly  complain  that  the  com- 
pany's servant  lost  his  temper  and  resort- 
ed to  unnecessary  force  in  compelling  an 
observance  of  the  regulation  on  the  part  of 
the  passenger.  Ibid. 

4.  One  who  boards  a  train  without  a 
ticket  because  the  ticket  office  is  not  open 
for  the  sale  of  tickets  as  re^juired  by  stat- 
ute cannot  refuse  to  pay  the  extra  train 
fare  required  of  passengers  without  tickets, 
and  resist  ejection  on  tender  of  the  price  of 
the  ticket,  but  must  pay  the  additional  fare 
and  resort  to  his  legal  remedy  to  recover  it 
and  the  statutory  penalty  for  failure  to 
have  the  office  open.  Monnier  v.  New  Y'ork 
C.  &  H.  R.  R.  Co.   (N.  Y.)  357    , 

5.  The  mere  purchaseDl^izftd  husband  ofilC 
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an  ordinary  railway  ticket  for  his  wife, 
even  though  he  pays  for  it,  does  not  con- 
stitute a  contract  between  the  husband  and 
the  company  for  the  safe  transportation  of 
the  wife,  but  an  implied  contract  for  safe 
carriage  in  favor  of  the  wife  only.  Aiken 
V.  Southern  Ky.  Co.    (Ga.)  666 

Gto-veminental  control. 

6.  A  state  cannot  fix  the  rates  to  be 
charged  by  an  interstate  carrier  for  the  car- 
riage within  the  state  of  a  shipment  which 
is  delivered  to  the  carrier  at  a  point  in  an- 
other state.  Southern  Express  Co.  v.  Gold- 
berg (Va.)  669 

Notes  and  Briefs. 

Carriers;  duty  of  person  boarding  train 
without  tidcet  to  pay  extra  fare;  where 
ticket  not  procured  because  office  was  not 
open;  liability  for  damages  for  ejection  of; 
carrier  as  insurer  against  wrongful  acts  of 
agents.  358 

When  person  intending  to  take  passage 
on  train  becomes  a  passenger;  right  of  pas- 
senger to  protection  from  assaults;  where 
carrier  has  no  knowledge  of  danger.       405 

Right  of  husband  purchasing  ticket  for 
wife  to  sue  for  breach  of  contract;  right 
of  administrator  of  husband  to  bring  ac- 
tion. 667 

Duty  toward  passenger;  abuse  by  fellow 
passenger;  by  conductor.  875 

CASE. 

One  who  is  responsible  for  another's 
engaging  in  business  in  breach  of  his  con- 
tract not  to  do  so  is  liable  for  the  damages 
thereby  caused  to  the  other  contracting 
party,  whether  he  induces  the  breach  of  tlie 
contract  or  not.  Raymond  v.  Yarrington 
(Tex.)  962 

Notes  and  Bbiets. 

Case;     action    on;     when    maintainable. 

901 

Action  on,  for  injury  to  business  or  oc- 

eupation;    effect    of     malice     on    liability. 

694 
CASHIER. 

Power  and  Duty  of,  see  Banks,  1-3. 

CATTLE. 

Infected  Cattle,  see  Animals,  4-8. 

CERTIFICATE. 

Of  Investment  Association,  see  Con- 
tracts, 7,  15;  Receivers. 

Of  Investment  Association  as  Lottery, 
see  Lottery,  3. 

CERTIORARI. 

The  court  cannot,  on  certiorari  to  re- 
view an  assessment  upon  property  benefited 
for  the  cost  of  a  street  improvement,  go  be- 
62  L.  R.  A. 


hind  a  finding  that  the  property  assessed 
was  all  that  was  benefited  beyond  the  gen- 
eral advantage  to  the  real  estate  in  the  city. 
Soars    v.    Boston    Street    Comrs.     (Mass.) 

144 

CHARITIES. 

Devise  for,  by  Will,  see  Wills,  11. 

CHECKS. 

Insolvency     of     Bank     Drawing,     see 

Banks,  4,  5. 
Effect  of    Principars    Indorsement    of, 
see  Contracts,  1. 
Notes  akd  Bboets. 
Checks;   action  against  bank  for  refusal 
to  pay;  right  to  stop  payment  of»  as  against 
bona  fide  holder;  difference  between  rule  in 
Illinois  and  in  Federal  courts;  payment  bj 
national  bank  when  insolvent;  action  by  re- 
ceiver to  recover  amount  paid.  559 

CrVlX  ENGINEER. 

Expert  Evidence  by,  see  Evidence,  17, 
18. 

CLEARANCE  CARD. 

To  Discharged   Employee,   see  Hastier 
AND  Sebvant,  4,  5. 

CLUB. 

Sale  of  Liquor  by,    see    iNTOXiCATcra 
LiQUOBS,  Notes  and  Bbiefs. 

COLOR  OF  TITLE. 

See  Advebsr  Possession,  4« 

COMBINATIONS. 

Notes  and  Brdcts. 
8ee  also  Conspiract. 
Combinations  of  merchants   to  maintain 
prices;  boycott  by,  of  merchant  refusing  to 
so  maintain  prices;  injunction  to  restrain. 

632 

COMMERCE. 

Notes  and  Bbievs. 
Commerce;   interstate;  what  constitutes; 
exclusive  power  of  Congress  over;   right  of 
state  to  fix  rates  to  be  charged  by  inter- 
state carrier  for  carriage  within  state.    669 

COMMITMENT. 

Warrant  of,  see  Cbiuinai.  Law,  3-8. 

COMMON  LAW. 

The  terra  "common  law  of  England/' 
as  used  in  Neb.  Comp.  Stat.  1901,  chap.  15a, 
which  makes  the  common  law  of  England 
the  rule  of  decision  in  all  cases  not  gov- 
erned by  constitution  or  statutes,  so  far  as 
applicable,  refers  to  th^t  general  system  of 
law  which  prevails  in  England,  and  in  mo«t 
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of  the  United  States  by  derivation  from 
England,  as  distinguished  from  the  Roman 
or  civil-law  system,  and  hence,  the  statute 
does  not  require  adherence  to  the  decisions 
of  the  English  common-law  courts  prior  to 
the  Revolution  in  case  the  court  considers 
subsequent  decisions,  either  in  England  or 
America,  better  expositions  of  the  general 
principles  of  that  system.  Williams  v. 
Miles  (Neb.)  383 

COMPARISON. 

Of  Handwriting,  see  Evidence,  10-13, 
19;  Trial,  3-6. 

COMPUUNT. 

In  Criminal  Proceedings,    see    Iitdiot- 

MENT,    ETC. 

coKCXusioir. 

In  Pleading,  see  Pleading,  4. 

CONBITIOlf. 

Subsequent^  in  Oil  or  Gas    Lease,    see 
Mines,  2-4. 

CONZXIOT  OF  LAWS. 

1.  The  right  to  contract  for  the  adjust- 
ment of  a  claim  on  an  insurance  policy 
forfeited  for  nonpayment  of  premiums,  ac- 
cording to  the  laws  of  the  insurer's  domidl, 
although  the  insurance  is  upon  the  life  of 
a  person  residing  in  another  state  where 
the  contract  is  made,  is  accorded  by  a  stat- 
ute of  the  latter  state  providing  for  such 
adjustment,  but  making  its  provisions  in- 
applicable to  policies  issued  by  foreign  com- 
panies authorized  to  do  business  in  the 
state  where  the  laws  of  their  domicil  pro- 
vide for  continued  insurance  upon  such 
forfeiture.  Nichols  v.  Mutual  Life  Ins. 
Co.  (Mo.)  667 

2.  Leaving  it  optional  with  insured  as 
to  the  kind  of  policy  he  will  take  in  the 
adjustment  of  a  claim  upon  a  policy 
forfeited  for  nonpayment  of  premium  does 
not  prevent  the  application  of  a  proviso  of 
the  local  statute  making  inapplicable  its 
provisions  as  to  such  adjustment,  where  the 
laws  of  the  state  of  the  insurer's  domicil, 
with  respect  to  which  the  parties  have 
agreed  the  contract  shall  be  construed,  pro- 
vide for  the  methods  of  adjustment  which 
the  local  statute  requires  to  make  its  pro- 
visions inapplicable.  Ibid. 

3.  Exemption  laws  of  another  state  have 
no  extraterritorial  force,  and  will  not  be 
enforced  by  the  courts  of  this  state, 
Pennsylvania  R.  Co.  v.  Rogers  (W.  Va.) 

178 

4.  A  note  and  mortgage  are  contracts  of 
the  state  where  the  mortgagee  resides,  when 
they  are  executed  in  favor  of  a  building  and 
e2  L.R.  A. 


loan  association  upon  an  application  ad- 
dressed to  it  at  its  home  office,  where  it  was 
to  be  examined  and  passed  upon  by  the 
company's  officers,  and,  if  approved,  the 
necessary  papers  were  to  be  filled  out  and 
forwarded  for  execution,  after  which  they 
were  to  be  returned  to  the  home  office  for 
acceptance^  while  they  expressly  state  that 
the  contract  shall  be  governed  by  the  laws 
of  the  residence  of  the  mortgagee,  although 
the  land  by  which  the  note  is  secured  is 
located  in  another  state,  where  the  appli- 
cation is  signed  and  delivered  to  the  agent 
of  tke  mortgagee  for  transmission  to  the 
home  office.  United  States  Sav.  &  L.  Co. 
V.  Beckley  (Ala.)  33 

Notes  and  Bbxetb. 

Conflict  of  laws;  enforcing  statutory 
liability  of  other  state.  190 

What  law  governs  mortgage  made  in  one 
state  upon  land  located  in  another;  law  of 
place  of  performance  governing  construc- 
tion of;  right  to  stipulate  what  law  shall 
govern;  making  contract  payable  in  one 
state  as  evidence  of  invasion  of  laws  of 
another.  34 

As  to  interest  and  usury: — (I.)  General 
principles;  intention  of  parties;  (II.)  con- 
tractual interest;  (III*)  interest  as 
damages;  (IV.)  usury:  (a)  effect  of  penal 
or  remedial  character  of  foreign  statute; 
(b)  general  principles  governing  choice  of 
law;  intention;  (c)  rule  that  law  uphold- 
ing the  contract  will  be  applied:  (1)  in 
general;  (2)  when  contract  usurious  by 
lem  lod  contractus f  but  valid  by  lex  loci 
soluiionia;  (3)  when  contract  usurious  by 
lew  loci' solutionis,  but  valid  by  lex  loci 
contracttts;  (4)  when  claim  of  usury  based 
on  transaction  with  drawer  or  indorser; 
(d)  when  usurious  by  both  lex  loci  con- 
tractus and  lex  loci  solutionis ;'{e)  effect  of 
mortgage  security;  (f)  place  where  money 
is  to  be  used;  (g)  lex  loci  considerationis ; 
(h)  contracts  of  foreign  building  and  loan 
associations;  (i)  which  contract  to  be  re- 
garded ;  contract  of  principal  and  surety : 
(j)  effect  of  restriction  as  to  rate  o' 
interest  in  charter  of  corporation;  (k)  ap- 
plicability of  lex  foi^;  (1)  statute  forbid- 
ding corporation  to  plead  usury;  (V.) 
summary.  33 

As  to  interpretation  of  insurance  policy. 

658 
CONSPIBACT. 

Indictment  for,  see  Indictkent,  etc. 

See  also  Boycott. 

1.  The  doctrine  that  an  act  which  is  not 
actionable  if  done  by  one  is  not  when  done 
by  many  is  not  the  law  of  Wisconsin. 
State  ex  rel.  Durner  v.  Huegin  (Wis.)     700  . 

2.  A    conspiracy    to    wrongfully    injux^'^^ 
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another  is  actionable  at  the  common  law  if 
executed  to  the  damage  of  another,  whether 
that  other  would  have  a  remedy  if  the  act 
were  committed  by  a  single  person  or  not, 
or  whether  one  periion  could  commit  such 
injury  alone.  Ibid. 

3.  A  combination  of  individuals  for  the 
purpose  of  inflicting  a  malicious  injury 
upon  another  is  in  effect  an  agreement  to 
injure  by  violence,  and  it  was  the  policy  of 
the  common  law,  as  it  is  of  Wis.  Rev.  Stat. 
1898,  §  4466<i,  to  prevent  such  a  wrong  by 
civil  and  criminal  liabilities.  Ibid. 

4.  All  agreements  to  maliciously  injure 
another  in  any  way  are  contrary  to  the 
policy  of  the  law,  and  legislative  authority 
i»  ample  to  outlaw  such  agreements  to  the 
extent  of  making  the  participants  therein 
liable  civilly  and  criminally.  Ibid. 

5.  The  term  "malicious  injury"  as  used 
in  Wis.  Rev.  Stat.  1898,  §  4466a,  is  synony- 
mous with  that  term  in  the  law  of  con- 
spiracy independent  of  the  statute.       Ibid. 

6.  The  doctrine  that  an  act  lawful  with- 
out malice  does  not  become  unlawful  by 
adding  such  element,  a.s  applied  to  a  combi- 
nation of  persons  to  wrongfully  injure 
another,  is  not  the  law  of  Wisconsin.     Ibid. 

7.  A  mere  declaration  of  the  common 
law  is  made  by  Wis.  Rev,  Stat.  1898,  § 
44660,  declaring  what  shall  constitute  an 
indictable  conspiracy,  its  only  effect  being 
to  remove  the  necessity  for  an  overt  act, 
which  was  required  by  the  change  in  the 
common  law  by  K  4568.  Ibid. 

8.  A  combination  of  persons  to  injure 
another  without  any  just  cause,  such  as  an 
injury  that  is  not  an  incidental  cffe^it  of  the 
promotion  of  the  legitimate  interests  of  the 
members  of  the  combine,  is  a  conspiracy  to 
inflict  a  malicious  injury  upon  another  at 
common  law',  and  is  such  an  injury  under 
the  statute  (Wis.  Rev.  Stat.  1898,  §  4466a) 
if  it  relates  to  such  other's  reputation,  busi- 
ness, trade,  or  profession.  Ibid. 

9.  A  charge  of  conspiracy  will  lie 
against  those  concerting  together  to  peri)e- 
trate  a  criminal  act  where  concert  is  not  a 
mere  part  of  it,  but  is  in  aid  of  it  and  is 
itself  criminal,  though  only  one  of  the  par- 
ties, or  neither  one  alone,  could  effect  such 
puri)ose.  Ibid, 

10.  The  doctrine  that,  where  concert  of 
action  is  necessary  to  an  offense,  a  charge 
of  criminal  conspiracy  does  not  lie,  does  not 
apply  where,  the  unlawful  agreement  is  of 
itself  an  offense,  but  applies  only  where  the 
agreement  and  the  consummation  thereof 
are  so  closely  connected  that  the  two  consti- 
tute really  but  one  offense.  Ibid. 

11.  Several  persons,  conducting  inde- 
pendent business  enterprises,  may,  in  the 
62  L.  R.  A. 


absence  of  a  statute,  oombine  to  control 
prices  for  the  purpose  of  promoting  their 
individual  interests,  and  in  their  operations 
to  that  end  impoverish  a  rival  and  drive 
him  out  of  business,  there  being  no  mali- 
cious intent  in  their  conduct,  using  the  term 
in  the  sense  of  malice  in  law.  Ibid. 

12.  An  agreement  between  several  inde- 
pendent concerns,  each  publishing  a  ne'ws- 
paper  and  furnishing  thereby  means  for 
advertising,  to  compel  a  fourth  person  en- 
gaged in  like  business  to  reduce  his  rates 
for  advertising  or  lose  customers  indicates 
a  malicious  purpose  to  injure  the  busine^ 
of  the  latter  within  the  meaning  of  Wis. 
Rev.  Stat.  1898,  §  4466a.  Ibid. 

13.  A  merchant  does  not  subject  hinii^lf 
to  liability  to  an  action  for  damages  in 
favor  of  a  manufacturer  by  sending  cir- 
culars to  the  retail  trade  offering  a  small 
quantity  of  such  manufacturer's  product, 
which  lie  owns,  at  a  cut  price  for  the 
purpose  of  injuring  and  destroying  such 
manufacturer's  trade  and  depressing  the 
price  of  his  goods  on  the  maricet.  Passaic 
Print  Works  V.  Ely  &  W.  Dry -Goods  Co. 
(C.  C.  App.  8th  C.)  *  673 

14.  "Merchants  cannot  be  held  liable  for 
conspiracy'  by  offering  goods  of  a  certain 
manufacturer,  which  they  own,  at  a  cut 
price  for  the  purpose  of  injuring  his  trade 
and  depressing  the  market  value  of  his 
product.  n>i(l. 

15.  An  action  lies  against  parties  who, 
through  conspiracy,  induce  another  to  break 
his  contract  to  the  injury  of  the  cme  by 
whom  the  action  is  brought.  Raymond  r. 
Yarrington   (Tex.)  962 

Notes  and  Briefs. 

Conspiracy:  sufficiency  of  allegation  of, 
in  complaint;  charging  offense  in  language 
of  statute;  combination  of  newspaper  con- 
cerns to  control  rates;  right  of  person 
injured  thereby  to  recover  damages;  necrs- 
sity  of  bad  motive  to  make  injury  action - 
abfe.  717 

Definition;  combination  to  induce  persons 
to  break  their  contracts;  where  contracts 
void  as  in  restraint  of  trade;  to  deprive 
person  of  custom;  necessity  of  using  illegal 
means:  effect  of  malice.  678 

To  injure  person;  liability  of  all  where 
legal  wrong  committed  by  one  of  conspira- 
tors; boycott  of  business  in  pursuance  of; 
what  damages  recoverable.  963 

How   proved.  924 

Of  employers :  act  lawful  in  an  individual 
as    subject    of    conspiracy    when    done    in 
concert ;  combination  to  injure  public  or  in- 
dividuals as  wrongful  per  se,  933 
What  constitutes ;  to  compel  person  to  do 
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act  which  he  might  lawfully  do;  combina- 
tion of  merchants  to  maintain  prices:  re- 
fusal to  sell  to  person  without  promise  to 
maintain  price;  effect  of  intervention  of 
long  period  of  time  between  formation  of 
conspiracy  and  acts  done  in  furtlierancc 
thereof;  combination  to  do  what  mi^lit  law- 
fully be  done  by  individual;  employing  de- 
tectives to  watch  parties  handling  goods; 
issuance  of  blacklisting  circulars;  injunc- 
tion to  restrain  continuance  of;  where 
articles  involved  are  not  necessities  of  life. 

632 

CONSTITUnOirAL  I.AW. 

Right  of  State  to  Fix  Kates  of  Inter- 
state Carrier,  see  Cabriers,  6. 

Power   of  Legislature  over   Court,   see 
CoirRTS,   1. 

Right  to  Jury  Trial,  see  Trial,  1-5. 
Equal  proteotion  of  the  lawa« 

1.  Neither  due  process  of  law,  nor  the 
equal  protection  of  the  law,  is  denied  by  the 
g-ranting  of  a  nonsuit,  instead  of  submitting 
the  case  to  the  jury,  where  the  facts  are 
practically  admitted.  Apex  Transportation 
Co.  V.  Oarhatle   (Or.)  513 

2.  Making  all  corporations  liable  for 
injurie?  to  employees  through  defective  ma- 
chinery', notwithstanding  tlie  employees  had 
knowledge  of  the  defect,  when  the  same 
liability  is  not  placed  on  private  individu- 
als, and  there  is  no  distinctive  difference  in 
the  business  which  will  wan  ant  the  classifi- 
cation^  denies  the  corporations  the  equal 
protection  of  the  laws.  Ballard  v.  Missis- 
sippi Cotton  Oil  Co.    (Miss.)  407 

3.  A  statute  rendering  all  corporations 
liable  for  injuries  to  employees  from  de- 
fective appliances,  whether  the  employees 
knew  of  the  defect  or  not,  cannot  be  saved 
from  unconstitutionality  because  of  dis- 
crimination in  favor  of  individual  employ- 
ers by  the  courts  determining  in  each  par- 
ticular case  whether  or  not  the  corporation 
is  engaged  in  a  business  so  dangerous  that 
such  a  rule  might  properly  be  applied  to  it. 

Ibid. 

4.  A  statute  requiring  notes  given  for 
patent  rights  so  to  state  on  their  faces  is 
not  obnoxious  to  constitutional  prohibitions 
of  class  legislation.     State  v.  Cook   (Tenn.) 

174 
]>ue  prooesB  of  law. 

Forbidding  Erection  of  High  Boundary 

Fence,  see  Fence. 
See  also  supra,  1. 

5.  A  statute  requiring  the  weekly  pay- 
ment of  wages,  by  interfering  with  the 
liberty  of  contract,  deprives  citizens  of  their 
liberty  and  property  without  due  process  of 
law.  Republic  Iron  &  S.  Co.  v.  State 
(Ind.)  136 
62  L.  R.  A. 


Police  power. 

6.  The  police  power  will  authorize  the 
passage  of  statutes  requiring  notes  given 
for  patent  rights  to  state  that  fact  on  their 
faces.       State  v.  Cook   (Tenn.)  174 

7.  Requiring  employers  to  make  weekly 
payment  of  wages,  notwithstanding  private 
contracts  which  they  may  make  with  their 
employees,  is  not  within  the  police  power 
of  the  state.  Republic  Iron  &  S.  Co.  v. 
State    (Ind.)  136 

8.  The  police  power  does  not  justify 
legislation  prohibiting  the  waste  of  water 
from  artesian  wells  to  the  inj«ry  of  the 
v.-ells  of  neighboring  proprietors.  Huber  v. 
Merkel    (Wis.)  589 

}).  The  statutory  prohibition  of  the 
manufacture  or  sale  of  baking  powder  con- 
taining alum  is  not  unconstitutional  in 
view  of  the  dispute  as  to  the  fact  of  its 
wholesomeness,  which  prevents  the  court 
from  taking  judicial  notice  that  it  is  whole- 
some and  innocuous.  State  v.  Layton 
(Mo.)  .  163 

Notes  and  Briefs. 

Review  in  Supreme  Court  on  Writ  of  Error 
of  Constitutional  Questions,  see  Ap- 
peal AND  Error. 

Constitutional  law;  limit  of  power  of 
executive.  800 

Regulation  prohibiting  importation  of 
oattle  from  other  states;  validity  of;  exer- 
cise of  police  power  as  class  legislation. 

891 

Right  of  state  to  fix  rates  to  be  charged 
by  interstate  carrier  for  carriage  within 
state;  exclusive  power  of  Congress  over 
interstate  commerce.  660 

Right  to  jury  trial;  meaning  of  phrase 
"as  heretofore  enjoyed,"  in  Constitution. 

012 

Right  to  labor  as  property  right.         934 

Requiring  court  to  pass  on  petitions  for 
local  option  elections;  as  judicial  duty. 

810 

Prohibiting  waste  of  water  from  artesian 
wells.  590 

Scope  of  police  power:  statute  regplating 
height  of  boundary  fence.  602 

Right  to  engage  in  lawful  trade  or  busi- 
ness; in  combination  with  others;  where 
injury  results  therefrom;  denial  of  right  as 
deprivation  of  property  and  due  process  of 
law.  726 

Provision  for  equal  protection,  as  re- 
straint upon  state's  power  of  classification 
for  special  laws;  necessity  of  reasonable- 
ness of  clasailication;  making  all  corpora- 
tionn  absolutely  liable  for  injuries  to  em- 
ployees  through    defeclEJpizf^i(nt®Og4C 
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fifieney  of  reason  for  classification  as  ques- 
tion of  legislative  discretion.  407 
Regulating  jurisdiction  of  justices  of  the 
peace  by  classification  of  cities  in  which 
they  reside;  when  classification  proper. 

482 

Constitutionality  of  statute  requiring 
weekly  payment  of  wages.  136 

Forbidding  sale  of  baking  powder  con- 
taining alum;  as  interference  with  right  of 
business;  right  to  equal  protection  of  the 
laws.  164 

OONSTBirOTIOir. 

Of  Contract,  see  Cotvtracts,  3-9. 
Of  Statute,  see  Statutes,  4, 
Of  Wills,  see  Wiixs,  9-11. 

CONTAOIOirS  DIS2:ASE. 

See  Animals,  4-8. 

CONTRAOTS. 

Liability  for  Inducing  Breach  of,  see 
Case. 

Damages  for  Breach  of,  see  Damages, 
1. 

Burden  of  Proof  on  Seeking  to  Re- 
scind, see  Evidence,  6. 

Implied  Contract  in  Oil  Lease,  see 
Mines,  2. 

Enforcement  of  Forfeiture  of,  in 
Equity,  see  Mines,  3. 

Fraudulent,  by  Investment  Association, 
Remedy  for,  see  Receivers. 

Statute  of  franda. 

1.  The  indorsement  by  the  principal  of 
a  check  given  in  part  payment  of  the 
purchase  price  of  land  is  not  a  sufficient 
subscription  of  the  contract  to  make  it 
binding  on  him,  where  it  was  made  by  an 
agent  not  having  sufficient  authority  to  bind 
the  principal,  although  the  check  was  at- 
tached to  the  contract.  Thompson  v.  New 
South  Coal  Co.   (Ala.)  551 

2.  Mere  acceptance  of  a  portion  of  the 
purchase  money  is  not  sufficient  to  take  a 
contract  for  the  sale  oi  land  out  of  the  stat- 
ute of •  frauds,  where  the  statute  requires, 
not  only  the  payment  of  .the  purchase 
money,  but  the  placing  of  the  purchaser  in 
possession.  Ibid. 
Constrnotloii. 

3.  If  a  contract  is  of  doubtful  meaning 
and  one  construction  would  make  it  legal 
and  another  illegal,  the  courts  are  bound  to 
adopt  that  construction  which  will  not  im- 
pute to  the  parties  an  intention  to  violate 
the  law.  Equitable  Loan  &  Security  Co.  v. 
Waring    (Ga.)  93 

4.  While  forfeitures  are  not  unlawful 
62L.R.A. 


the  law  does  not  favor  them,  and  all  am- 
biguities in  a  contract  are  to  be  resolved 
against  their  existence;  but  where  a  con- 
tract in  unmistakable  terms  provides  for  a 
forfeiture,  and  is  otherwise  free  from  legal 
infirmity,  neither  a  court  of  law  nor  a  court 
of  equity  will  relieve  against  the  forfeiture. 

Ibid. 

5.  While  the  construction  placed  upon  a 
contract  by  one  of  the  parties  only  is  not 
controlling,  still,  where  a  contract  is 
capable  of  being  construed  either  as  legal 
or  illegal,  and  either  party,  and  especially 
the  party  upon  whom  the  main  obligation 
rests,  has  uniformly  placed  that  construc- 
tion upon  the  contract  which  would  render 
it  legal,  this  fact  may  be  properly  con- 
sidered in  determining  the  validity  of  the 
contract.  Ibid. 

6.  In  construing  a  contract  of  an  in- 
vestment association  the  statements  con- 
tained in  the  certificate  evidencing  the  con- 
tract must  control,  where  there  is  a  vari- 
ance between  them  and  other  statements  in 
the  advertising  literature  of  the  com  pan  v. 

Ibid. 

7.  A  provision  in  a  certificate  of  an  in- 
vestment association  requiring  the  holder 
to  surrender  it,  whenever  called,  upon  pay- 
ment of  its  redemption  va|ue,  which  is  de- 
clared to  be  the  full  amount  paid  in,  with 
interest  at  8  per  cent  per  annum,  and  its 
proportionate  share  of  profits  earned  in  ex- 
cess of  8  per  cent  per  annum,  does  not 
authorize  the  redemption  of  any  certificate 
imtil  it  has  earned  at  least  8  per  cent 
interest  on  the  amounts  paid  in.  Ibid. 

8.  A  right  to  credit  for  the  purdiase 
price  of  goods  sold  is  not  given  by  a  pro- 
vision for  a  discount  for  cash,  where  the 
contract  expressly  states  'Terms  cash." 
Samuel  M.  Lawder  k  Sons  Co.  v.  Albert 
Mackie  Grocery  Co.    (Md.)  795 

9.  Parties  are  bound  individually  by  a 
clause  in  an  agreement  selling  a  partner- 
ship business,  that  '*we  agree  and  bind  our- 
selves not  to  enter  into  or  conduct*'  a 
similar  business  in  the  territory  covered  by 
the  business  sold,  which  is  signed  by  them, 
in  their  individual  names.  Raymond  t. 
Yarrington  (Tex.)  962 

Validity. 

When  Plan  for  Boycotting  Merchants 
Adopted,  see  Boycott,  3. 

See  also  Appeal  jlnd  Eubob,  12;  tapra, 
5. 

10.  The  courts  are  not  authorized  to  de- 
clare a  contract  void  merely  because  it  may 
be  unwise,  or  even  foolish.  Equitable  Loan 
&  Security  Co.  v.  Waring  (Ga.)  93 

11.  The  mere  fact^l^^ij^  enterpiiae  de- 
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pcnds  for  its  suooess,  to  some  extent,  on 
forfeitures  and  lapses,  is  not  alone  suf- 
ileient  to  render  the  scheme  unlawful. 

Ibid. 

12.  Enforcement  of  contracts  clearly  re- 
pugnant to  sound,  morality  and  civic 
hon«:8ty  will  be  denied  by  the  courts  on  the 
ground  of  public  policy.  Veazey  v.  Allen 
(N.  Y.)  362 

13.  A  contract  to  share  the  profits  of  a 
"short*'  sale  of  the  stock  of  a  corporation, 
the  shares  to  meet  which  are  to  be  pur- 
chased at  a  decline  anticipated  because  of  a 
l^slative  investigation  of  its  affairs  with 
one  about  to  bring  such  aflfairs  to  the  atten- 
tion of  the  legislature  with  the  intention  of 
impairing  the  reputation  of  the  corporati<m 
for  the  protection  of  his  own  business,  in 
consideration  of  his  furnishing  advance  in- 
formation as  to  the  probable  course  and  de- 
velopment .of  the  investigation,  is  void  as 
contrary  to  public  policy.  Ibid. 

14.  A  plan  by  a  voluntary  association  of 
merchants  engaged  in  selling  proprietary 
medicines,  adopted  by  manufacturers  of 
them,  looking  to  the  maintenance  of  prices, 
by  which  the  manufacturers  should  sell  at 
fixed  prices,  with  a  rebate  only  to  concerns 
who  could  be  relied  on  to  maintain  the  sell- 
ing price,  is  not  void  as  creating  a  monop- 
oly or  in  restraint  of  trade,  nor  as  against 
public  policy.  John  D.  Park  &,  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  (N.  Y.) 

032 

15.  The  contract  of  an  investment  as- 
sociation by  which  it  agrees  to  pay  each 
certificate  holder  $500  at  the  end  of  four- 
teen years,  in  consideration  of  the  payment 
of  $4  as  a  membership  fee  and  monthly  in- 
stalments of  $1.25  until  the  end  of  the 
period,  the  $4  being  given  to  the  agent  pro- 
curing the  contract  and  25  cents  of  each  in- 
stalment being  set  apart  for  expenses,  leav- 
ing only  $1  a  month  for  investment,  while 
it  is  provided  that  failure  to  pay  any  in- 
stalment shall  subject  a  member  to  a  fine  of 
50  cents  a  month,  and  that  upon  failure  to 
pay  for  six  months  all  payments  made  shall 
be  forfeited, — cannot  be  said,  as  matter  of 
law,  to  be  incapable  of  performance  by 
legitimate  methods,  or  to  be  so  dependent 
on  forfeitures  and  lapses  as  to  be  contrary 
to  public  policy,  where  the  compcmy  is 
authorized  by  its  charter  to  carry  on  many 
lines  of  business,  including  the  right  to  deal 
in  stocks,  bonds,  etc.,  loan  money,  and 
purchase,  improve,  and  sell  property^  both 
real  and  personal.  Equitable  Loan  & 
Security  Co.  v.  Waring  (Ga.)  93 

Notes  and  Bbikts. 

Contracts:  when  void  as  in  restraint  of 
trade.  684 

62  L.  R.  A. 


Malicious  procurement  of  breach  of; 
liability  for  damages  in  case  of;  effect  of 
fact  that  contract  is  terminable  at  will  of 
either  party.  962 

For  sale  of  lands;  statute  of  frauds. 

551 

Right  of  party  to  executed  contract  to  set 
up  illegality  of;  contract  to  share  profits  of 
"short"  sale  of  stock  of  corporation;  where 
depreciation  of  shares  is  result  of  legis- 
lative investigation  instigated  by  parties  to 
contract;   public  policy  as  to.  365 

Effect  of  malice  on  liability  for  causing 
breach  of.  678 

Conflict  of  laws  as  to  interpretation  of^ 

34 

Avoidance  of,  for  usury;  validity  of,  when 
largely  dependent  on  forfeitures;  right  of 
party  to  illegal  contract  to  relief.  112 

OONVERSIOir. 

Notes  Ain>  BaiErs. 

By  infant;  of  purchase  price  of  property 
sold  to  other  infant;  right  of  purchaser  to 
maintain  trover  for  purchase  price  upon 
disaffirming  contract.  755 

OOPTBIOHT. 

Injunction  against  Infringement  of,  see 
InjuxctioNj  2. 

A  oopyrighted  law  book  is  not  in- 
fringed by  a  subsequent  work  on  the  same 
subject,  where  the  second  author  merely  col- 
lected all  available  citations,  including  those 
found  in  the  copyrighted  work,  and,  after 
examining  the  text-books  and  opinicms,  used 
those  which  he  considered  available  to  sup- 
port his  own  original  text.  Edward  Thomp- 
son Co.  V.  American  Law  Book  Co.  (C.  C. 
App.  2d  C.)  607 

Notes  and  Bbiefs. 

Copyright;  suit  for  infringement;  right 
to  maintain  where  complainant  has  no  legal 
right  to  sell  infringed  bo<^;  infringement 
by  use  of  citation  of  cases  from  book  as 
guide  to  cases  to  be  examined  in  prepara- 
tion of  other  book;  by  use  of  map  to  avoid 
expense  of  survey  in  making  new  map.    608 

CORONERS. 

.Idmissihility  of  Testimony  at  Inquest 
of,  see  Evidence,  14,  15. 

Failure  to  Claim  Privil^e  While  Testi- 
fying at  Inquest  by,  see  Witness- 
es, 2. 

CORPORATIONS. 

Discrimination  against,  see  CoNsnTU- 

TiONAL  Law,  2,  3. 
Validity  of  Contract  to  Share  Profits  of 

Short    Sale    of    Stock,    see    Con- 

^^«'  13.    ^.^.^.^^-^  ^y  Google 
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Injunction  against  Use  of  Corporate 
Name,  see  Courts,  3;  Injunction, 
1. 

Garnishment  of  Foreign  Corporation, 
see  Garnishment,  9,  10. 

Public  Corporations,  see  Public  In- 
stitutions. 

Notes  and  Briefs. 

Corporations;  liability  in  action  of  tort 
at  aiiit  of  party  injured:  where  express 
malice  is  necessary  element  of  cause  of  ac- 
tion. 784 

Making  all  corporations  absolutely  liable 
for  injuries  to  employees  through  defective 
machinery:  validity  of;  exemption  of  nat- 
ural persons.  408 

Power  of  general  superintendent  of,  to 
settle  claims  against,  for  personal  injuries; 
estoppel  of  corporation   to  deny  authority. 

395 

As  "citisjens:"  right  to  question  constitu- 
tionality of  statute  requiring  weekly  pay- 
ment of  wages:  right  to  complain  of  act 
which  affects  only  natural  persons;  state 
regulation  of;  in  case  of  foreign  corpora- 
tions. 138 

COSTS. 

Against  Executor,  see  Executors  and 
Administrators. 

Notes  and  Briefs. 
Costs:   liability  for,  of  party  controlling 
or  carrying  on  litigation  in  name  of  anoth- 
er. 618 

COTENANCY. 

Adverse  Possession  of  Land  Owned  in 
Joint  Tenancy,  see  Adverse  Pos- 
session. 

Between  Husband  and  Wife,  see  Hus- 
band AND  Wife,  1,  2. 

Bunning  of  Limitations  against  Coten- 
ant,  see  Limitation  of  Actions, 
2,  3. 

COUNTERFEITING. 

Notes  and  Briefs. 
Counterfeiting;   evidence  of  other  crimes 
in  pros'ecution  for.  193 

COURTS. 

Authority  to  Declare  Contract  Void,  see 
Contracts,  10. 

1.  The  legislature  cannot  impose  upon  a 
court  the  duty  of  receiving  and  acting  on 
petitions  for  the  submission  to  the  voters  of 
the  question  whether  or  not  intoxicating  li- 
quors shall  be  sold,  under  a  Constitution 
separating  the  departments  of  government. 
Supervisors  of  Elections  v.  Todd   (Md.)   809 

2.  The  judicial  power  to  interpret  a 
62  L.  R.  A. 


statute  does  not  contemplate  the  power  to 
amend  it  when  it  comes  before  the  court  for 
construction.  Nidiols  v.  Mutual  Life  Ins. 
Co.   (Mo.)  657 

3.  That  a  corporation  has  acquired  its 
corporate  name  from  the  state  will  not  pre- 
vent a  Federal  court  from  enjoining  it  from 
using  the  name  at  the  suit  of  a  corporation 
of  another  state,  if  the  statute  permitted 
the  corporators  to  select  the  name,  and  it 
was  chosen  fraudulently  for  the  purpose  of 
appropriating  the  good  will  of  the  other 
corporation.  Peck  Bros.  &  Co.  v.  Peck 
Bros.  Co.  (C.  C.  App.  7th  C.)  81 

Notes  and  Briefs. 

Courts;  pow'er  of,  over  findings  and  judg- 
ments. 975 

What  duties  are  judicial ;  requiring  to  re- 
ceive and  act  on  petitions  for  local  option 
election;  binding  efl'ect  of  court's  action  in 
performing  duties  unlawfully  imposed.    810 

COVENANT. 

To  Repair,  Action  by  Tenant's  Licensee 
on,  see  Landlord  and  Tenaj^,  1. 

When  Limitation  Runs  against,  see 
Limitation  of  Actions,  1. 

Allegation  in  Action  for  Breach  of,  see 

PLF.ADINQ,  5. 

1.  The  state  is  within  the  terms  of  a 
warranty  of  the  title  to  real  estate  against 
"all  persons  whatsoever."  West  Coast  Mfg. 
&'l.  Co.  V.  West  Coast  Improv.  Co.  (Wash.) 

70)3 

2.  A  general  covenant  of  warranty  in  a 
deed  of  a  tract  of  land  will  extend  to  tide 
lands  visibly  within  the  limits  of  the  grant, 
the  paramount  title  to  which  at  the  time  of 
the  grant  is  in  the  state,  and  the  insertion 
of  the  words  "together  with  the  littoral,  ri- 
parian, and  shore  rights"  and  "the  tene- 
ments, hereditaments,  and  appurtenances 
thereunto  belonging,"  does  not  refer  to  such 
rights  merely  as  pertain  to  the  upland. 

Ibid. 

3.  The  insertion  in  a  deed  of  a  tract  of 
land  which  includes  within  its  limits  tide 
lands  belonging  to  the  state,  of  the  clause, 
"and  also  the  estate,  right,  title,  and  inter- 
est at  law  and  in  equity  therein  and  there- 
to," does  not  restrict  the  covenant  of  war- 
ranty to  the  right,  title,  and  interest  which 
the  grantor  actually  has.  Ibid. 

4.  An  eviction  constituting  a  breach  of 
warranty  of  title  to  real  estate  is  effected  by 
the  assertion  of  paramount  title  by  the 
state,  which  the  covenantee  is  compelled  to 
purchase  to  save  improvements  which  he 
has  placed  on  the  land.  Ibid. 

Notes  and  Briefs. 
Covenant;  of  warranty  of  title;  liability 
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on,  where  paramount  titl»  is  in  state  or 
United  States ;  effect  of  knowledge  of  g^rantec 
of  existing  encumbrance  upon  or  defect  in 
title;  how  far  tide  land  within  protection 
of;  covenant  for  quiet  enjoyment.  764 

CREBIT. 

When  Right  to,  Given  by  Contract  of 
Purchase,  see  Contracts,  8. 

CRIMINAL   LAW. 

Particular    Crimes,     see     Conspibact; 
Homicide. 

For     Indictment,     Information,     Com- 
plaint, etc.,  see  Indictment,  etc. 
See  also  Hakeas  Corpus. 

'PrAlminary  ezamination. 

1.  A  preliminary  examination  is  not  an 
action:  the  proceeding  is  not  according  to 
the  course  of  the  common  law;  but  it  is 
purely  statutory,  and  compliance  with  the 
statute  is  requisite  to  jurisdiction  at  every 
step.  State  ex  rel.  Dumer  v.  Huegin 
(Wis.)  700 

2.  An  examination  to  determine  whether 
a  criminal  prosecution  shall  be  commenced 
is  a  judicial  proceeding  in  that,  so  far  as 
the  magistrate  acts  within  his  jurisdiction, 
his  decision  is  as  binding  for  the  purposes 
of  such  proceeding  when  it  is  right  as  when 
it  is  wrong;  but,  if  there  is  no  evidence  rea- 
sonably permitting  of  action,  a  decision  up- 
on a  contrary  theory  is  in  excess  of  juris- 
diction. Ibid. 
Warrant  of  oommitment, 

3.  A  warrant  of  commitment  for  trial 
which  states  the  oilense  charged  with  con- 
venient certainty  is  sutiicicnt  if  good  in  all 
other  respects.  Ibid. 

4.  The  rule  that  a  form  for  a  commit- 
ment prescribed  by  statute  must  be  strictly 
followed  does  not  mean  literally  followed 
unless  the  statute  clearly  so  indicates. 

Ibid. 

5.  The  formal  language,  "against  the 
peace  and  dignity'  of  the  state  of  Wisconsin, 
and  the  statutes  in  such  csme  made  and  pro- 
vided," or  equivalent  formal  words,  is  un- 
necessary to  either  a  criminal  complaint  or 
warrant  of  commitment  for  trial.  Ibid. 

6.  The  statutory  form  for  a  commitment 
found  in  Wis.  Rev.  Stat.  1898,  §  4774,  is 
satisfied  by  the  use  of  language  including 
all  material  elements,  though  such  language 
departs  from  the  particular  wording  of  the 
form.  Ibid. 

7.  The  rule  of  convenient  certainty  as  to 
describing  the  offense  in  a  warrant  of  com- 
mitment does  not  require  the  facts  to  be 
stated  in  detail;  a  statement  thereof  ac- 
cording to  their  legal  effect  is  sufficient. 

Ibid. 
e2  L.  R.  A. 


8.  The  description  of  an  offense  in  a 
warrant  of  commitment  by  its  generic  name, 
if  it  has  one,  whether  the  offense  be  statu- 
tory or  one  known  to  the  common  law, ' 
states  by  reasonable  inference  all  the  facts 
requisite  to  such  offense.  Ibid. 

Notes  and  Briefs. 

Evidence  of  other  crime  in  criminal  case; 
exceptions  in  rule  as  to;  of  expert  testi- 
mony as  to  disputed  handwritings.  196 

Evidence  of  other  crimes  in  prosecution 
for.  193 

ORUEIi  TREATMENT. 

Divorce  for,  see  Husband  and  Wife,  5- 


OUSTOM. 

Evidence   to   Establish,   see   Evidence, 
23,  36. 

A  usage  or  custom,  to  be  binding, 
must  be  so  uniform,  long  established,  and 
generally  acquiesced  in,  and  so  well  known, 
as  to  induce  the  belief  that  parties  contract- 
ed with  reference  to  it  if  nothing  was  said 
to  the  contrary,  and  that  the  failure  to  con- 
form to  it  would  be  an  exception.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Jenkins  (111.) 

922 

DAMAGES. 

Allegations  as  to,  see  Pleading,  1. 
Exemplary,    against    Some   of    Defend- 
ants in  Libel  Suit,  see  Trial,  17. 

1.  One  violating  his  agreement  not  to 
engage  in  a  business  which  he  has  sold  to 
another  isjiable,  at  least,  for  nominal  dam- 
ages.    Raymond  v.  Yarrington   (Tex.)     962 

2.  The  measure  of  damages  to  be  recov- 
ered by  the  owner  of  a  dam  and  pond  from 
one  who  wilfully  diVerts  water  from  the 
pond  without  right  is  the  market  value  of 
the  power  actually  taken,  with  annual  in- 
terest, notwithstanding  the  owner  had  no 
facilities  for  using  the  power,  so  that  it 
would  have  gone  to  waste  had  it  not  been 
taken  and  used  by  the  wrongdoer.  Green 
Bay  &  M.  Canal  Co.  v.  Kaukaima  Water 
Power  Co.    (Wis.)  579 

3.  Damages  can  be  recovered  only  to  the 
time  of  the  lawful  arrest,  where  a  person 
within  the  jurisdiction  of  the  court,  for 
whom  a  warrant  has  been  issued,  is  taken 
into  custody  and  detained  until  the  officer 
arrives  with  the  warrant,  when  a  legal  arrest 
is  made.    McCullough  v.  Greenfield  (Mich.) 

906 

4.  An  officer  is  not  liable  in  damages  for 
using  handcuffs  on  a  prisoner  who  is  un- 
known to  him,  where  he  has  a  considerable 
distance  to  go  after  dark,  and  has  another 
person  under  his  charge,  there  being  nof|^ 
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ing  to  show  wantonness  or  malice  in  his 
conduct.  Ibid. 

6.  For  the  appropriation  by  a  magnetic 
telegraph  company  of  part  of  the  right  of 
way  of  a  railroad  company,  the  measure  of 
compensation  is  the  amount  of  decrease  in 
the  value  of  the  use  of  the  right  of  way  for 
railroad  purposes  that  will  result  from  the 
eaaement  appropriated  and  used  by  the  tele- 
graph company.  Cleveland,  C.  G.  ft  St.  L. 
R.  Co.  V.  Ohio  Postal  Teleg.  Cable  Co. 
r.%io)  941 

6.  In  an  action  for  libel  against  a  board 
oi  health  in  stating  in  the  preamble  to  an 
<»rder  regulating  the  conduct  of  physicians 
In  the  treatment  of  obstetrical  cases,  that 
the  reason  for  making  the  order  was  that  a 
number  of  deaths  had  recently  resulted  from 
tlie  negligence  of  the  physician  attending 
the  patients  in  childbirth,  plaintiff,  upon 
showing,  by  a  preponderance  of  the  evi- 
dence, that  the  preamble  was  published  as 
charged,  and  that  he  was  the  physician  re- 
ferred to  by  the  defendants,  and  understood 
by  the  community  to  be  such,  is  entitled  to 
recover  at  least  such  compensatory  dam- 
ages as  were  attributable  to  the  publication. 
Mauk  V.  Brundage  (Ohio)  477 

7.  An  aggravation  of  personal  injuries, 
caused  by  the  neglect  or  failure  of  the  in- 
jured person  to  obtain  the  needed  medical  or 
surgical  assistance,  cannot  be  charged 
against  the  party  by  whose  negligence  the 
original  injury  was  received.  Texas  ft  P. 
R.  Co.  V.  White  (C.  C.  App.  5th  C.)  90 

Notes  and  Bbxets. 

Damages;  meastire  of,  in  eminent  domain 
proceedings;  for  construction  of  telegraph 
line  along  railroad  right  of  way.  942 

For  destruction  of  business;  right  to  con- 
sider anticipated  profits;  when  exemplary 
damages  may  be  recovered.  963 

Punitive  or  exemplary;  when  recover- 
able; compensatory.  901 

For  breach  of  condition  subsequent;  when 
not  ''speculative."  897 

When  remote  and  speculative.  620 

For  wrongful  appropriation  of  water 
power;  measure  of;  in  trespass  for  mesne 
profits;  interest  on  mesne  profits  as  part 
of.  582 

Duty  of  injured  person  to  lighten  conse- 
quential damages;  effect  of  failure  to  keep 
down  damages  on  right  to  recover.  90 

DAMS. 

Action   of   Tort   for  Appropriation   of 

Water  from  Reservoir  Created  by, 

see  Acnoy  or  Sxrrr. 
Measure  of  Damages  for  Diversion   of 

Water  from  Pond  Created  by,  see 

Dakaoes,  2. 
62  L.  R.  A. 


Right  to  Recover  for  Wrongful  With- 
drawal of  Water  from  Pond  Cre- 
ated by,  see  W^atebs,  1. 

DEEDS. 

Notes  and  Bbiefs. 

Deeds;  conditi<Hi  subsequent;  how  con- 
strued; necessity  of  fairly  expressing  in 
deed  itself.  897 

Covenants  in;  how  far  tide  land  within 
protection  of.  76$ 


DEFINITIOir. 

Malicious  Injury,  see  Conspibact,  5. 
Cruel   Treatment^    see    Husband    a5d 
Wife,  5. 

Notes  and  Bbiefs. 
Meaning  of  word  "immediate."  485 

Meaning   of   word   "injury"   as   used   in 
penal  statute;  of  'lawful;"  of  "malicious.'* 

721 
"Credit;"  "debt."  815 

DEMUBREB. 

To  Bill  for  Specific  Performance,  see 
Pleading,  3. 

DISCHARGE. 

Of  Employee,  see.MASTEB  and  Sebv- 
ANT,  1-6. 

DISORIMIHATIOir. 

See  Constitutional  Law,  1-4. 

DISMISSAI- 

Of  Appeal,  see  Appeal  and  Ebbob,  8. 

DISTRICT  AND  PROSECUTING  AT* 
TORNET, 

Appearance  by  Private  Attorney  for 
State  in  Habeas  Corpus  Proceed* 
ing,  see  Habeas  Cobpcs,  5,  6. 

DIVORCE. 

See  Husband  and  Wife,  5-8. 

DOCUMENTARY  EVIDENCE. 

See  Evidence,  10-15. 

DUE  PROCESS. 

Of  Law,  see  Constitutional  Law,  1^ 
5. 


NoTF--  and  Bbiefs. 

Ejectment;    for  water  po^'er  wrongfully 
appropriated;   to  recover  easement.         582 

EI.ECTRIC  RAII.WAT8. 

See  Stbekt  Raii»wats. 

EMBEZZIiKMElfT. 

Notes  and  Bbiefs. 
Bmbezdement;   endenoe  of  other  crimes 
in  prosecution  foRtgitized  byCjOOglC  1»* 
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BMIHElfT   DOM AIH. 

Measure  of  Compensation,  see  Dam- 
ages, 5. 

Burden  of  Proof  in  Proceeding  in,  see 
£vide:?ce,  7. 

In  a  proceeding  by  a  magnetic  tele- 
graph company,  under  Ohio  Rev.  Stat.  1892, 
%%  3456-3459,  for  the  purpose  of  appropriat- 
ing to  its  use  a  part  of  IJie  right  of  way  of 
a  railroad  company  organized  under  the  laws 
of  Ohio,  it  is  necessary  and  jurisdictional 
for  the  court  to  hear  and  determine,  and 
so  enter  of  record,  that  the  easement  sought 
to  be  appropriated  by  such  telegraph  com- 
pany will  not  in  any  material  degree  inter- 
fere with  the  practical  uses  to  which  the 
rnilroad  c(»npany  is  authorized  to  put  such 
right  of  way,  and,  until  the  court  has  so  de- 
termined, it  is  without  jurisdiction  to  order 
an  appropriation,  and  impanel  a  jury  for 
the  assessment  of  compensation  to  the  rail- 
road company.  Cleveland^  C.  G.  &  St.  L. 
R.  Co.  V.  Ohio  Postal  Teleg.  Cable  Co. 
(Ohio)  941 

Notes  aivd  Briefs. 

Eminent  domain;  condemnation  of  land 
already  dedicated  to  public  use;  construct- 
ing telegraph  line  over  railroad  right  of 
way;  conclusiveness  of  finding  of  lower 
court  as  to  validity  of  appropriaticm ; 
measure  of  damages.  942 

EMPLOTER'S    UABIUTT. 

Insurance  against,  see  Insurance,  1. 

ENTIRETIES. 

Estate  by,  see  Husband  and  Wife,  1, 


EQUAL  PROTECTION. 

See  Constitutional  Law,  1-4. 

EQUITY. 

1.  Equity  will  not  interfere  with  the  ac- 
tion of  an  association  of  merchants  in  keep- 
ing watch  of  other  merchants  for  the  pur- 
pose of  ascertaining  who  refuses  to  main- 
tain the  fixed  price  for  proprietory  medi- 
cines. John  D.  Park  &  Sons  Co.  v.  Nation- 
al Wholesale  Druggists'  Asso.  (N.  Y.)     632 

2.  The  doctrine  of  equitable  election  is 
founded  upon  the  principle  that  he  who 
seeks  equity  must  do  equity.  Barrier  v. 
Kelly   (Miss.)  421 

Notes  and  Briefs. 

Equity;  relief  in,  on  ground  of  accident. 

560 

ESTOPPEL. 

1.  A  person  is  not  estopped  from  assert- 
ing the  invalidity  of  an  unauthorized  con- 
tract made  by  his  agent  for  the  sale  of  his 
62  L.  R.  A.  ' 


land  by  accepting  a  portion  of  the  purchase 
money.  Thompson  v.  New  South  Coal  Co. 
(Ala.)  551 

2.  One  who  takes  the  benefit  of  a  deed  in 
his  favor,  which  was  made  part  of  a  trans- 
action by  which  some  of  his  property  was 
deeded  to  a  third  person  by  the  common 
grantor  under  the  mistaken  belief  that  it  be- 
longed to  the  grantor,  cannot,  after  the 
lapse  of  several  years,  during  which  he 
knows  that  the  other  grantee  is  receiving 
the  rents  and  profits  of  the  property,  repu- 
diate the  election  and  assert  his  title  there- 
to.    Barrier  v.  Kelly  (Miss.)  421 

3.  Mere  silence  on  the  part  of  a  woman 
who  knows  that  her  husband  has  made  an 
executory  contract  for  the  exchange  of  a 
tract  of  land  owned  by  them  as  joint  ten- 
ants, and  that  the  vendee  has  entered  into 
possession  thereunder,  or  a  mere  expression 
of  satisfaction  with  the  exchange,  is  not 
sufficient  to  estop  her  or  those  claiming  un- 
der her  from  asserting  her  rights  in  the 
tract, — especially  when  the  Code  allows  a 
married  woman  to  pass  her  title  only  by  a 
deed  joined  in  by  her  husband  and  acknowl- 
edged by  both.  McNeeley  v.  South  Penn 
Oil  Co.  (W.  Va.)  562 

4.  Estoppel  to  plead  the  statutory  bar 
to  an  action  for  personal  injuries  arises 
where,  pending  negotiations  for  settlement, 
defendant  gave  assurance  that  the  bar 
would  not  be  pleaded,  and  plaintiff,  relying 
thereon,  neglected  to  bring  suit  until  the 
statutory  period  had  elapsed,  but  brought 
it  as  soon  as  it  became  apparent  that  the 
negotiations  would  be  ineffectual.  Holman 
V.  Omaha  &  C.  B.  Ry.  &  Bridge  Co.  (Iowa) 

395 

EVICTION. 

As  Bar  of  Warranty  of  Title,  see  COVB- 
NAKT,    4. 

EVIDENCE. 

Judicial  notico. 

1.  Courts  will  take  judicial  notice  of 
the  general  business  affairs  of  life,  and  of 
the  manner  in  which  ordinary  railroad 
business  is  conducted,  and  of  the  everyday 
practical  operation  of  railroads.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Jenkins  (111.)     922 

2.  The  possibility  of  a  landslide  is  not. 
cuch  a  fact  as  the  court  can  take  judicial 
notice  of,  or  resort  to  appropriate  books  for 
reference  to  enable  it  to  declare  the  fact  as 
conclusive  to  the  jury.  Scott  v.  Astoria  & 
C.  River  R.  Co.    (Or.)  543 

3.  Courts  may  take  judicial  notice  of 
neighboring  proprietors.  Huber  v.  Merkel 
(Wis.)  589 
Presumptions  and  burden  of  proof. 

4.  A  testator  is  P^lffiM^vOwO^e 
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stroyed  a  will  animo  revooandij  where  it  is 
shown  to  have  been  made  and  left  in  his 
custody  and  after  his  death  it  cannot  be 
found;  but  this  presumption  may  be  over- 
come by  evidence,  circumstantial  or  other- 
wise, to  the  contrary.  Williams  v.  Miles 
(Neb.)  '  383 

5.  Delivery  of  an  insurance  policy  to  the 
insured  by  the  insurer  is  prima  facie  evi- 
dence of  the  payment  of  the  cash  considera- 
tion recited  in  the  instrument.  Union  L. 
Ins.  Co.  V.  Parker  (Neb.)  390 

C.  One  seeking,  after  a  lapse  of  several 
year**,  to  set  aside  a  settlement  under  a 
transaction  by  which  his  ancestor,  in  mak- 
ing a  division  of  his  property,  deeded  land 
belonging  to  complainant  to  a  third  person 
under  the  mistaken  belief  that  it  belonged 
to  the  ancestor,  and  at  the  same  time  deed- 
ed certain  property  to  complainant,  who 
makes  no  offer  to  restore  the  property  deed- 
ed to  him,  must,  in  order  to  succeed,  show 
that  such  property  was  of  no  value.  Bar- 
rier v.  Kelly   (Miss.)  421 

7.  The  burden  of  proof  to  establish  that 
the  appropriation  by  a  magnetic  telegraph 
company  of  part  of  the  right  of  way  of  a 
railroad  company  will  not  materially  inter- 
fere with  the  use  to  which  the  railroad  com- 
pany is  authorized  to  put  its  right  of  way 
la  on  the  telegraph  company.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Ohio  Postal  Teleg.  Ca- 
ble Co.    (Ohio)  941 

8.  From  the  fact  that  a  street  car  was 
not  stopped  upon  the  happening  of  an  ac- 
cident within  the  space  within  which  it  was 
posjHible  to  stop  it,  there  arises  an  inference 
that  the  motorman  was  not  as  prompt  or  as 
energetic  as  it  was  possible  for  a  motor- 
man  to  be,  and  this  inference  overcomes  the 
statement  of  witnesses  that  the  motorman 
did  all  that  was  possible  to  stop  the  car. 
Crisman   v.  Shrevoport  Belt  Ry.  Co.    (La.) 

747 
0.  Where  a  peacertble  pa.ssenger  on  a 
street  car  is  unlawfully  a.ssaulted  and  in- 
jured by  the  conductor,  the  burden  is  on 
the  carrier  to  show  thit  there  was  no  negli- 
gence on  its  part,  and  that  the  injury  was 
the  result  of  unavoidable  accident.  Kohner 
V.  Capitol  Traction  Co.  (D.  C.  App.)  875 
*  Doonmentary  nTldence. 

See  also    wfra,  23 :    Trial,  3-5 :    WiT- 
XKSSE8,  1,  2. 

10.  Writing  otherwise  irrelevant  and  not 
admitted  to  be  genuine  may  be  admitted  in 
evidence  for  comparison  with  disputed  wTit- 
ings  in  the  case,  if  they  have  been  found  to 
l>e  »enuine  by  the  presiding  judge  upon  clear 
jMul  undoubted  evidence.  University  of  II- 
linoip  V.  Spalding  ( N.  H.)  817 

11.  Genuine  signatures  are  not  inadniis- 
62  L.  R.  A. 


sible  in  a  case,  for  oomparison  with  dispnt* 
ed  ones,  because  made  Bubcequent  to  the 
making  of  the  latter,  if  made  before  the 
controversy  has  arisen,  or  under  such  dr- 
cumstanoes  as  to  negative  all  idea  that  thev 
were  made  for  the  purpose  of  being  used 
aa  evidence  in  favor  of  the  one  making  them. 
Ibid. 

12.  For  the  purpose  of  determining  the 
authorship  of  a  disputed  writing,  speci- 
mens of  writing  which  a  person  suspected 
of  being  the  author  was  requested  to  make, 
by  a  prosecuting  attorney  before  he  was  in 
custody  or  any  formal  charge  had  been  made 
against  him,  are  admissible  in  connection 
with  the  writing,  although  there  was  a 
strong  suspicion  against  him,  and,  because 
of  the  publicity  of  the  case,  refusal  to  com- 
ply with  the  request  would  have  subjected 
him  to  criticism.  People  v.  Molineux  (X. 
Y.)  193 

13.  Under  a  statute  permitting  compari- 
son of  a  disputed  writing  to  be  made  with 
any  writing  proved  to  the  satisfaction  of  the 
court  to  be  genuine,  letters,  to  be  admissible 
in  evidence  for  pivposes  of  such  comparison 
in  a  criminal  case,  must  be  proved  to  be 
genuine  beyond  a  reasonable  doubt.       Ibid. 

14.  That  the  prosecuting  attorney  sus- 
pects a  witness  before  a  coroner's  jury  of 
the  commission  of  the  crime  under  investi- 
gation will  not  give  him  the  status  of  an 
accused  person  with  reference  to  the  use  of 
his  testimony  at  a  subsequent  trial  of  him 
for  commission  of  the  crime.  Ibid. 

15.  Testimony  at  the  coroner's  inquest,  of 
one  subsequently  accused  of  murdering  the 
one  the  cause  of  whose  death  the  coroner  is 
investigating,  is  not  inadmissible  upon  his 
trial  for  the  murder  because  he  was  not  ad- 
vised of  his  rights  when  it  was  given,  if  at 
that  time  he  was  not  imder  arrest,  or  for- 
mally accused  of  the  crime.  Ibid. 

Parol  eTldenoe  oonoemins  writimca. 

See  also  infra^  34. 

16.  Parol  evidence  is  admissible  to  show 
the  relation  which  the  promisee  in  a  non- 
negotiable  note  and  another  person,  who  have 
put  their  signatures  on  the  back  in  such  a 
manner  as  would  make  them  first  and  sec- 
ond indorsers,  respectively,  if  the  note  were 
negotiable,  bear  to  one  who  asserts  a  lia- 
bility against  them  on  such  note,  since  the 
parties  so  signing  are  not  deemed  to  have 
thereby  made  a  complete  and  specific  con- 
tract, analogoim  to  the  contract  of  com- 
mercial indorsement,  making  them  liable  a< 
guarantors  in  the  order  of  their  signature*. 
Young  v.  Sehon  (W.  Va.)  400 
Opinion  e-vidence. 

17.  A  civil  engineer  testifying  as  an  ex- 
pert may  refer  to  standard  works  upon  the 
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subject  of  civil  en^neeriiig  as  oorroborat- 
ing  his  opinion.  Scott  v.  Astoria  &  C.  River 
11.  Co.  (Or.)  543 

18.  A  civil  engineer  may  give  in  evidence 
Ills  opinion  respecting  the  proper  slope  of 
en  embankment  which  may  affect  the  safety 
of  a  railroad  tracks  although  he  has  no  ac- 
quaintance with  railroad  building,  if  he  has 
knowledge  of  the  subject  derived  from  study 
of  works  of  civil  engineering,  and  from  prac- 
tical experience  in  the  construction  of  roads, 
ditches,  and  canals.  Ibid. 

19.  Comparison  of  handwriting  to  deter- 
niiiie  the  authorship  of  a  disputed  writing  is 
not  limited  to  cases  where  the  disputed  writ- 
ing is  the  subject-matter  of  the  issue  to  be 
tried,  but  may  be  made  in  case  of  a  disput- 
ed address  upon  a  poison  package  by  means 
of  which  murder  was  committed  for  the  com- 
mission of  which  the  alleged  writer  is  on 
trial.  People  v.  Molineux  (N.  Y.)  193 
Deolarations. 

See  also  infra,  35. 

20.  Although  the  contents  of  a  lost  will 
cannot  be  proved  solely  by  the  declarations 
of  the  testator,  such  declarations  are  ad- 
missible to  prove  the  exintence  of  the  will. 
Williams  v.   Miles    (Xeb.)  383 

21.  The  declarations  of  a  testator  may  be 
shown  to  rebut  the  presumption  that  a  will 
showTi  to  have  been  made  and  left  in  his 
custody,  but  which  cannot  be  found  upon 
bis  death,  was  destroyed  by  him  animo  rev- 
ocandi.  Ibid. 

22.  Upon  trial  of  one  accused  of  murder 
by  poison  evidence  that  a  third  person,  al- 
so killed  by  poison,  whose  killing  is  sought 
to  be  proved  as  evidence  against  accused,  in- 
formed his  physician  that  he  had  received  a 
box  of  powder  through  the  mail,  and  taken 
part  of  the  contents,  is  incompetent.  Peo- 
ple V.  Molineux  (N.  Y.)  193 
Relevancy  and  materiality. 

23.  Letters  given  by  railroad  companies  to 
discharged  employees  are  not  admissible  to 
establish  a  custom  of  another  road  to  give 
such  letters,  unless  it  is  in  some  way  con- 
nected with  the  letters  given,  or  knows  and 
approves  of  their  issuance.  Cleveland,  C. 
C.  &  St.  L.  Pv.  Co.  V.  Jenkins  (111.)  922 

24.  Evidence  of  the  financial  standing  of 
certain  of  the  defendants  in  an  action  for 
libel  is  competent  to  go  to  the  jury  to  show 
the  standing  and  influence  of  the  defendants 
in  the  community  and  the  importance  which 
the  people  of  the  community  would  natu- 
rally attach  to  their  utterances.  Mauk  v. 
Bnmdage  (Ohio)  477 

25.  In  an  action  for  libel  by  a  physician 
against  a  board  of  health,  testimony  having 
been  given  for  the  defendants  that  a  physi- 
cian having  due  regard  to  the  health  and 
62  L.  K.  A. 


life  of  his  patient  should  not  attend  an  ob- 
stetrical case  while  attending  a  case  of 
diphtheria,  unless  imperative  necessity  de- 
mands it»  the  plaintiff  should  be  allowed  to 
show  in  rebuttal,  by  other  testimony,  that  a 
physician  might,  with  ^ue  regard  to  the 
health  and  life  of  an  obstetrical  patient, 
treat  her  while  attending  a  case  of  diphthe- 
ria, by  properly  disinfecting  himself,  and 
tliat  such  practice  is  eminently  proper.  Ibid. 

26.  Expert  testimony  to  show  that  dc^th 
might  result  to  a  woman  in  childbirth  from 
blood  poisoning  by  carelessness  on  the  part 
of  a  physician  who  had  shortly  before  been 
attending  ©ther  patients  affected  by  blooil 
poison  and  other  contagious  diseases  is  ad- 
missible in  an  action  by  such  physician  for 
libel  because  of  cliarges  made  by  a  board  of 
health  against  him  of  carelessnes-*  in  the 
treatment  of  obstetrical  cases,  although 
there  was  no  testimony  tending  to  show  that 
plaintiff  had  treated  such  cases  of  blood 
poison  or  had  communicated  such  disease  to 
his  patients,  where  the  defense  is  not  justi- 
fication, but  that  defendants  had  rwison  to 
believe,  and  did  believe,  the  charges  to  be 
true,  since  the  defendants  were  entitled  to 
prove  that  they  believed  the  chartres  to  be 
true,  and  that,  if  that  belief  had  been  well 
founded,  the  serious  consequences  charged 
would  have  been  the  natural  result ;  at  least 
where  the  statute  provides  that  in  every  case 
the  defendant  may  prove  any  nnti<rating 
circumstances  to  reduce  the  amount  of  dam- 
ages, ibid. 

27.  The  exception  to  the  rule  that  evi- 
dence of  one  crime  is  not  admissible  to  prove 
another,  which  permits  such  proof  in  case  of 
a  common  plan  or  scheme,  will  not  permit 
the  admission,  upon  a  trial  for  murder  by 
poison,  of  evidence  of  the  commission  of  an- 
other similar  crime,  where  one  occurriMl  sev- 
eral weeks  later  than  the  other,  and  one  was 
induced  by  jealousy  causetl  by  interference 
in  a  love  affair,  and  the  other  by  hatred  re- 
sulting from  quarrels  over  the  management 
of  an  athletic  club;  and  it  is  immaterial 
that  at  different  times  accused  was  carry- 
ing on  correspondence  under  the  names  of 
those  against  whom  the  murders  were 
planned,  where  the  correspondence  under 
neither  name  had  any  reference  to  the  other 
person,  and  the  only  similarity  was  in  the 
correspondence  and  the  results  obtained, 
with  nothing  to  show  that  the  result  in  one 
case  had  any  connection  with  the  other. 
People  V.  Molineux    (N.  Y.)  193 

28.  The  exception  permitting  evidence  of 
other  crimes  to  prove  the  identity  of  one  on 
trial  for  murder  does  not  justify  proof  of 
the  commission  of  another  murder  by  simi- 
lar means,  whose  perpetrator  is  not  shown, 
merely  because   accuse(fc|^^d  i|»i^^4e 
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knowledge  and  opportunity  to  oonooct  the 
poison  with  which  both  crimes  were  com- 
mitted, which  is  &  rare  one,  where  he  is  not 
the  only  perscm  who  possessed  such  knowl- 
odg-^  and  opportunity.  Ibid. 

29.  Evidence  of  the  commission  of  another 
similar  crime  is  not  admissible  against  one 
accused  of  murder,  as  tending  to  establish 
the  identity  of  accused,  merely  because  he 
had  carried  on  a  correspondence  in  the  name 
of  both  victims,  which  was  similar  in  sub- 
ject-matter and  results,  but  which  was  not 
connected  with  either  of  the  murders,  and 
the  series  of  letters  in  one  set  of  correspond- 
ence contains  no  reference  to,  and  throws  no 
light  upon,  the  matters  referred  to  in  l^he 
other.  Ibid. 

30.  Proof  of  intent  to  commit  a  murder 
by  poison,  which  conclusively  appears  from 
the  attending  circumstances,  cannot  be  aid- 
ed by  evidence  of  another  murder  commit- 
ted by  similar  means,  but  for  a  dilTerent 
cause.  Ibid. 

31.  Upon  trial  of  an  indictment  for  mur- 
der by  poison,  where  there  is  no  doubt  as 
to  the  cause  of  death,  and  the  circumstances 
show  transparent  criminality,  evidence  of 
the  commission  of  another  murder  by  poi- 
son is  not  admissible  to  negative  mistake  or 
accident.  Ibid. 

32.  Evidence  of  the  killing  of  a  third  per- 
son is  not  admissible  upon  trial  of  an  in- 
dictment for  murder  which  was  induced  by 
hatred  engendered  by  quarrels  of  which  the 
third  person  had  no  knowledge,  where  the 
motive  for  the  other  killing  was  jealousy 
caused    bv    intervention    in    a    love    affair. 

Ibid. 

33.  Proof  of  the  killing  of  a  third  person 
is  not  admissible  on  a  trial  for  murder  to 
show  motive,  upon  the  ground  that  accused 
had  forged  the  name  of  both  decedents  to 
letters,  where  there  is  nothing  in  either  set 
which  sheds  any  light  upon  the  question  of 
motive  for  the  other  crime.  Ibid. 
Woight  and  svAoleiioy. 

Of  Expert  Evidence,  Instruction  as  to, 
see  Trial,  16. 

34.  Parol  evidence  to  show  that  a  former 
will  was  revoked  by  implication  by  reason 
of  a  subsequent  will,  wliich  cannot  be  found, 
must  be  clear,  unequivocal,  and  convincing. 
Williams  v.  Miles    (Neb.)  383 

35.  Evidence  as  to  declarations  of  a  tes- 
tator in  a  contest  over  his  will  should  be 
scrutinized  carefully  and  weighed  cautiously. 

Ibid. 

36.  Proof  of  isolated  instances  is  not  suf- 
iicient  to  establish  a  usage  or  custom.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Jenkins  (111.) 

922  j 

37.  Failure  to  give  the  statutory  signals 
62  L.  R.  A. 


upon  approaehing  a  crossang  may  be  found 
from  testimony  that  the  persona  who  were 
in  a  position  to  have  heard  them  had  they 
been  given  did  not  hear  them,  although  there 
is  affirmative  testimony  that  they  were 
given.  Daniels  v.  New  York,  N.  H.  ft  H.  R. 
Co.  (Mass.)  751 

Notes  and  Bbiefs. 
Judicial  notice  of  statutes  of  other  state. 

179 
Refusal  to  take  judicial  notice  that  manu- 
facture of  alum  baking  powders  is  a  lawful 
business.  164 

Presumption  that  intentions  of  parties  to 
contract  Avere  honest ;  in  absence  of  proof  of 
corrupt  intent.  365 

Presumption  that  person  will  perform  his 
duty.  476 

Presumption  of  injury  because  of  inter- 
ference with  intangible  rights.  584 

Presumption  of  correctness  of  judgment; 
burden  of  showing  damages  because  of  neg- 
ligence of  attorney  in  conducting  suit;  bur- 
den of  proving  that  negligence  in  conduct- 
ing suit,  causing  damage,  was  not  that  of 
attorney.  620 

Presumption  that  tuberculosis  is  a  conta- 
gious disease.  891 

Parol ;  to  vary  terms  of  written  guaranty. 

.     955 

Parol;  to  explain  terms  in  contract.    799 

Of  declarations    of    party  to  conspiracy. 

934 

Comparison  of  handwriting: —  (I.)  In- 
troductory; (II.)  the  English  general  rules: 
(a)  before  the  statute  of  1854:  (1)  at  com- 
mon law;    (2)   in  the  ecclesiastical  courts: 

(5)  after  the  statute  of  1854;  (III.)  the 
various  American  general  rules;  (IV.) 
comparison  of  ancient  writings;  (V.)  com- 
parison with  writings  already  in  evidence, 
or  in  the  record:  (a)  writings  already  in 
evidence;  (6)  writings  otherwise  in  the 
record;  (VI.)  comparison  with  writings 
made  in  court;  (Vll.)  comparison  with  ex- 
traneous writings:  (a)  writings  proved  tolw 
genuine;  (&)  writings  admitted  to  be  genu- 
ine; (o)  writings  whose  genuineness  t-he 
other  party  is  estopped  to  deny;  (VIII.) 
comparison  by  the  jury  and  by  the  court: 
(IX.)  comparison  by  witnesfes;  (X.)  com- 
parison to  show  copying  of  signature  {The 
Howland  Will  Case);  (XI.)  construction 
and  validity  of  the  statutes;  (XII.)  weight 
and  relevancy  of  the  evidence:    (a)  weight; 

(6)  relevancy;  (XIII.)  comparison  of  lost 
instruments.  817 

Of  books  on  civil  engineering;  of  cost  of 
constructing  railroad,  in  action  against; 
presumption  as  to  improper  location  of  road- 
bed and    ignorance    thereof   by   person    in- 
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jured;  testimony  of  expert  witness  as  to 
rules  adopted  by  scientific  engineering  for 
construction  of  slopes;  showing  rainfall  in 
given  locality  by  record  of  government  ob- 
servations. 544 
Of  other  crimes  in  criminal  case: — (I.) 
General  rule;  (11.)  to  show  motive:  (a) 
in  general:  (1)  common  scheme,  plan,  or 
^system;  (2)  in  particular  instances:  (o) 
murder;  (&)  assault  with  intent  to  mur- 
der; (c)  arson;  (d)  other  crimes;  (b) 
concealment;  resisting  arrest;  escape;  (III.) 
to  show  intent:  (a)  in  general:  (1)  when 
there  is  other  evidence  or  presumption  of  in- 
tent; (2)  when  intent  is  immaterial;  (b) 
common  scheme,  plan,  or  system:  (1)  in 
general:  (2)  false  pretenses;  fraud;  (3) 
forgery;  (4)  counterfeiting;  (5)  embezzle- 
ment; (c)  in  particular  instances:  (i) 
murder;  (2)  assault  with  intent  to  murder; 

(3)  assault  with  intent  to  commit  rape; 

(4)  abortion  and  attempt  to  procure;  (5) 
slander  and  libel;  (6)  violation  of  liquor 
law;  (7)  larceny;  (8)  burglary  and  at- 
tempts to  commit;  (9)  arson;  (10)  killing 
and  injuring  animals:  (11)  sending  obscene, 
threatening,  etc.,  letters ;  ( 12 )  false  pre- 
tenses; fraud:  (a)  in  general ;  (6)  acquire- 
quirement  of  money;  (c)  acquirement  of 
property;  (d)  other  instances;  (13)  for- 
gery: (a)  in  general:  (6)  making;  (c)  ut- 
tering; {d)  making  and  uttering;  (14) 
counterfeiting:  (a)  in  general;  (6)  mak- 
ing; (c)  uttering;  (d)  possession  with  in- 
tent to  Htter:  (15)  embezzlement;  (16) 
receiving  stolen  property;  (17)  miscella- 
neous crimes;  (IV.)  to  show  malice;  (V.) 
to  prove  defendant's  connection  with  act 
charged;  (a)  in  general:  (1)  assault  and 
murder;  (2)  defiling  young  women;  (3) 
larceny;  (4)  burglary;  (6)  robbery;  (6) 
arson ;  ( 7 )  forgery ;  ( 8 )  violation  of  liquor 
law;  (b)  common  scheme,  plan,  or  system; 
(VI.)  to  rebut  special  defenses:  (a)  in  gen- 
eral: (b)  insanity:  (c)  good  character;  (d) 
£»ccident  or  mistake;  (VII.)  when  other 
crime  is  part  of  the  res  gestcd:  (a)  mur- 
der; (b)  assault  with  intent  to  murder;  (c) 
other  assaults:  (d)  rape;  (e)  larceny;  (f) 
receiving  stolen  property;  (g)  burglary; 
(h)robbery;  (i)  forgery;  (j)  arson;  (k) 
other  crimes:  (VIII.)  relevancy:  (a)  mur- 
der; (b)  rape;  (c)  larceny;  (d)  false  pre- 
tenses: (e)  burglary:  (f)  forgery;  (g) 
robbery;  (h)  arson;  (i)  violation  of  liquor 
law;  (j)  treason;  (k)  miscellaneous;  (IX.) 
sexual  offenses:  (a)  general  rule;  previous 
acts;  (b)  subsequent  acts;  (c)  acts  with 
other  persons:  (X.)  committed  in  resisting 
arrest,  or  attempting  to  escape  after  com- 
mission of  crime  charged;  (XI.)  effect  of 
indictment  for,  conviction  or  acquittal  of, 
evidential  crime:  (a)  indictment;  (b)  con- 
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viction;  (c)  acquittal;  (XII.)  election  of 
offense  relied  on;  (XIII.)  right  to  question 
defendant  concerning,  on  cross-examination; 
(XIV.)  when  not  prejudicial;  (XV.)  state- 
ment or  insinuation  by  prosecution  of  other 
crime;  (XVI.)  necessity  and  correctness  of 
instruction  to  jury:  (a)  general  rule:  (1) 
necessity;  (2)  correctness;  (b)  effect  of  in- 
struction to  disregard;  (XVII.)  miscella- 
neous;  (XVIII.)  recapitulation.  194 

Of  other  crime  in  criminal  case;  excep- 
tions to  rule;  of  comparisons  of  handwrit- 
ings; testimony  of  experts  as  to.  196 

Exclusion  of  evidence  competent  for  some 
purpose  because  incompetent  upon  other  is- 
sues; to  controvert  denial  of  ill  will.     602 


EXAMINATION. 

Of  Insured  after  Injury,  see  Insitr- 
ANCE,  14-16;  Master  and  Sebv- 
ANT,  8,  9. 

EXCEPTIONS. 

Sufficiency  of,  see  Appeal  and  Errob,  7. 

EXECUTORS      AND      ADMINISTRA- 
TORS. 

The  interest,  costs,  and  disbursements 
accruing  in  an  action  to  determine  the  right 
to  the  proceeds  of  a  life  insurance  policy, 
payable  to  the  personal  representative  of  the 
insured,  are  not  chargeable  against  the  ex- 
ecutor personally,  but  should  be  paid  out  of 
the  estate,  in  the  absence  of  any  misconduct 
or  bad  faith  on  his  part  in  defending  the 
action,  although  his  defense  proves  unavail- 
ing.   Opitz  V.  Karel  (Wis.)  982 

EXEMPTION. 

Extraterritorial  Force  of  Law  for,  see 
Conflict  of  Laws,  3. 

EXPERTS. 

Evidence  by,  see  Evidence,  17-19. 

EXPLOSION. 

Fall  of  Insured  Building  Caused  by,  see 
Insurance,  20. 

EXTRALATERAL  RIGHTS. 

Of  Owner  of  Lode  Mining  Claim,  see 
Mines,  1. 

FALSE  IMPRISONMENT. 

Damages  Recoverable  for,  see  Dam- 
ages, 3,  4. 

1.  The  possession  by  an  officer  of  a  war- 
rant will  not  justify  an  arrest  of  the  accused 
by  the  police  department  of  another  town 
under  direction  by  telephone  to  it  by  the 
officer  holding  the  warrant.  McCullough  v. 
Greenfield    (Mich.)  906 

2.  The  liability  of  an  officer  for  illegal 
arrest  is  not  waived  by  pleading  guilty  of 
the  offense  for  which  the  arrest  was  made. 
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FAMILY. 

Notes  and  Briefs. 
Family;   what  constitutes, 

FEDERAL  QUESTION. 

See  Appeax  akd  Ebrob,  1,  2. 

FENCES. 

Forbidding  the  erection  of  a  boundary 
fence  exceeding  5  feet  in  height  for  the  sole 
purpose  of  annoying  adjoining  property 
owners  does  not  deprive  the  landowner  of 
any  property  right.  Horan  v.  Byrnes  (N. 
h/)  602 

FIANCE. 

Insurable  Interest  in  Life  of,  see  In- 
surance, 2. 

FILIATION. 

Merger  of  Rights   under  Order  of,   in 
Judgment,  see  Merger. 

FINDINGS. 

Review  of,  see  Appeax.  and  Error,  11, 
12. 

FIXTURES. 

Notes  and  Briefs. 


Family — Gaiinishmbnt.  , 


What  are  trade  fixtures. 


360 


FOOD. 

Ordinance  for  Inspection  of  Milk,  see 
Municipal  Corporations. 

Notes  and  Briefs. 

Food;  constitutionality  of  statute  pro- 
hibiting manufacture  of  baking  powder  con- 
taining aluni.  164 

Imposing  fee  on  milk  venders  to  pay 
charges  of  inspection;  ordinance  providing 
for  inspection  as  exercise  of  police  power; 
extraterritorial  effect  of.  771 

FOREIGN  CORPORATIONS. 

Garnishment  of,  see  Garnishment,  9, 
10. 

FORFEITURE. 

Construing    (Contracts    to    Avoid,    see 

Contracts,  4. 
Validity   of   Enterprise   Depending  on, 

see  Contracts,  11;  Fraud. 
Of  Insurance    Policy,    see    Insurance, 

11. 
Of  Oil  or  Gas  Lease,  see  Mines,  3^  4. 

FORGERY. 

Notes  and  Briefs. 

Forgery;  evidence  of  other  crimes  in 
prosecution  for.  193 

FRAUD. 

An  enterprise  dependent   for    success 
e2  L.  R.  A. 


upon  forfeii;ures  or  lapses,  even  many  for- 
feitures or  lapses,  is  not,  for  this  reason 
alone,  inherently  fraudulent.  Equitable 
Loan  L  Security  Co.  v.  Waring  (Ga.)        93 

F.  O.  B 

Notes  and  Briefs. 
Sec  also  V£ndor  ai«d  Purchases. 
Meaning  of.  796 

GAMBI.ING. 

See  Gaming. 

GAMING.  ... 

1.  A  tent  occupied  by  a  divorced  man 
and  his  child  as  their  only  place  of  resi- 
dence is  a  private  residence  occupied  by  a 
family,  within  the  meaning  of  a  statute  pun- 
ishing gaming,  except  when  it  occurs  at  such 
residence.     Hipp  v.  State   (Tex.)  973 

2.  That  a  game  was  played  outside  of  a 
residence  does  not  take  it  out  of  an  excep- 
tion in  a  statute  punishing  gaming  "at  any 
place,  except  a  private  residence  occupied 
by  a  family,"  if  it  occurred  within  an  in- 
closure  containing  the  residence,  and  only 
a  few  feet  from  it.  Ibid. 

GARNISHMENT. 

1.  Garnishment  is  in  (he  nature  of  a 
proceeding  in  rem,  although  there  is  no 
actual  manual  seizure  of  property  by  the 
executory  officer,  and  jurisdiction  of  the  debt 
or  property  sought  to  be  thereby 'subjected 
must  be  obtained,  else  the  court  cannot  pro- 
nounce judgment  of  condemnation  against 
it,    Pennsylvania  R.  Co.  v.  Rogers  (W.  Va.) 

178 

2.  A  garnishee,  in  the  eye  of  the  law, 
is  a  mere  stakeholder,  a  custodian  of  prop- 
erty or  estate  attached  in  his  hands,  and 
has  no  right  to  do  any  voluntary  act  to  the 
prejudice  of  either  the  plaintiff  or  defend- 
ant in  the  action.  Ibid. 

3.  Omission  to  show,  in  the  return  of 
service  of  an  order  of  attachment  upon  a 
foreign  corporation  as  garnishee,  that  the 
agent  upon  whom  the  service  was  made  re- 
sides in  the  county  in  which  he  was  served, 
renders  the  service  invalid,  and,  in  such 
case,  the  court  obtains  no  jurisdiction  of 
the  res  for  want  of  service  on  the  garnishee. 

Ibid. 

4.  A  garnishee  cannot  give  jurisdiction  of 
a  debt  due  from  him  by  his  voluntary  ap- 
pearance, when  not  previously  served  with 
the  order  of  attachment,  nor  when  an  at- 
tempted service  is  invalid.  Ibid. 

6.  An  assignee  of  the  principal  debtor 
may  appear  in  a  proceeding  to  reach  a  fund 
by  trustee  pro«[^j^j|^  raise  the  objection 
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that  the  fund  is  not  subject  to  such  pro- 
cess.   Wilde  V.  Mahauey  (Mass.)  813 

6.  Where  no  fund  is  held  under  the  writ 
in  a  proceeding  to  reach  a  fund  by  trustee 
process,  the  trustee  cannot  be  directed  to 
make  any  payment  to  one  claiming  as  as- 
signee of  the  principal  debtor.  Ibid. 
Wliat  subject  to. 

7.  A  claim  for  unliquidated  damages 
arising  out  of  contract  is  not  the  subject  of 
trustee  process,  although  a  verdict  has  been 
rendered  for  it  in  favor  of  the  principal 
debtor  against  the  trustee,  in  which  judg- 
ment has  not  been  entered  under  a  statute 
authorizing  process  only  when  the  trustee 
has  in  his  possession  "goods,  eflfects,  or 
credits"  of  the  principal  debtor,  and  contem- 
plating that  the  whole  matter  shall  be  dis- 
posed of  on  the  arawer  of  the  trustee.  Ibid. 
As^inflt  whom. 

8.  A  nonresident,  temporarily  in  the 
state^  may  be  summoned  and  compelled  to 
answer  as  garnishee;  but  if,  upon  his  an- 
swer, it  be  established  that  he  is  a  nonresi- 
dent, he  cannot  be  subjected  to  further  pro- 
ceedings in  the  cause,  for  want  of  jurisdic- 
tion, imless,  when  garnished,  he  have  in  the 
state  property  of  the  defendant  in  his  pos- 
session, or  be  bound  to  pay  the  defendant 
money  or  deliver  to  him  property  within 
the  state.     Pennsylvania  R.  Co.  v.  Rogers 

(W.  Va.)  178 

9.  Foreign  corporations  and  nonresident 
individuals  stand  upon  the  same  footing  in 
respect  to  garnishment,  except  that  the 
former  are  subject  to  garnishment  when 
doing  business  in  the  state  in  which  the 
garnishment  issues,  in  such  sense  and  to 
such  extent  as  to  have  become  domiciled 
therein.  Ibid. 

10.  A  debt  due  from  a  foreign  railroad 
corporation  operating  no  railroad  in  this 
state,  and  doing  no  business  here  other  than 
maintaining,  jointly  with  other  railroads, 
an  agency  relating  to  through  freight  ser- 
vice, and  for  the  soliciting  of  freight  for 
such  company  to  be  handled  on  its  lines 
without  the  state,  is  beyond  the  territorial 
jurisdiction  of  the  courts  of  this  state,  and 
not  subject  to  garnishment  here.  Ibid. 

Notes  and  Briefs. 

Garnishment;  by  nonresident  railroad 
company;  to  obtain  wages  of  nonresident 
employees;  statutes  of  state  where  contract 
of  employment  made  as  part  thereof;  appli- 
cation of  such  statutes  in  other  state;  suffi- 
ciency of  jurisdiction  of  garnishee;  prohibi- 
tion to  restrain  garnishment  proceedings; 
assignment  of  claims  to  nonresident  for  pur- 
pose of  avoiding  exemption  laws  of  other 
state;  sufficiency  af  service  on  agent  of  rail- 
road company;  right  of  garnishee  paying 
62  L.  R.  A. 


judgment  to  plead  such  judgment  in  bar  oi 
action  for  same  debt  brought  by  principal 
defendant.  179 

Garnishee  not  compelled  to  pay  second 
time.  r)60 

Of  imliquidated  claims.  813 

GAS. 

Gas  Lease,  see  I^Iines,  2-4,  Notes  and 
BfUEi's.:  Negmgexce,  1. 

Liability  of  Company  for  Injury  to  Em- 
ployee, see  Masteb  and  .Servant, 


GENTTINENESS. 

Of  Handwriting,  Comparison  to  Deter- 
mine, see  Evidence,  10-13,  19; 
Trial,  3-5. 

GIFT. 

Of  Insurance  Policy,  see  Insurance,  13. 

Notes  and  Briefs. 

Gift;  inter    vivos;    by    delivery    without 
writing  of  insurance  policy.  983 

GUARANTY. 

Of  Note,  see  Bills  and  Notes 

1.  The  contract  of  a  guarantor  of  a  ne- 
gotiable note  is  a  guaranty  of  the  maker's 
solvency,  and,  unless  there  is  a  different  in- 
tention' expressed  in  the  contract,  he  is  en- 
titled to  reasonable  notice  of  the  default  of 
the  maker.    Lemert  v.  Guthrie  (Neb.)       9o4 

2.  The  failure  of  the  holder  of  a  nego- 
tiable note  to  notify  the  guarantor  of  the 
default  of  the  makers  within  a  reasonable 
time  after  default  does  not  absolutely  dis- 
charge the  guarantor,  but  only  to  the  ex- 
tent that  he  is  damaged  by  the  delay.     Ibid. 

3.  Notice  of  nonpayment  by  the  makers 
of  a  negotiable  note  is  not  waived  by  guar- 
antors of  the  note  by  signing  a  guaranty 
stamped  on  the  back  of  the  note  which  con- 
tains a  waiver  of  demand  and  notice  of 
protest  on  the  note  when  due.  Ibid. 

4.  The  guarantors  of  a  negotiable  note 
are  released  from  liability  where,  upon  fail- 
ure of  the  makers,  while  solvent,  to  pay  the 
note  at  maturity,  no  notice  is  given  the 
guarantors  and  demand  is  not  made  upon 
them  until  eighteen  months  after  maturity, 
when  the    makers    have    become    insolvent. 

Ibid. 

Notes  and  Briefs. 

Guaranty;  of  payment  of  note;  effect  of 
waiving  demand  and  notice;  effect  of 
neglect  of  holder  to  sue  maker  on  liability 
of  guarantor;  necessity  of  consideration  for 
guaranty;  necessity  of  notice  o^fdefatulti^i^ 
effect  of  insolvency  of  makeiF.^d  by  VjVjy^lV^ 
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H^BEA.S  CORPUS—HOMBSTBAD. 


HABEAS  CORPUS. 

Who  Entitled  to  Appeal  in,  see  Appeal 

AND  Erbor,  3. 
Conclusiveness  of    Judgment     in,     see 

JrDGMENT,  3. 

1.  An  emw  is  jurisdictional,  strictly  so 
called,  remediable  by  writ  of  habeas  corpus, 
within  the  rule  that  such  errors  only  can 
be  reached  by  such  writ,  where  an  examining 
magistrate  acts  upon  evidence,  and  such 
evidence,  looking  at  it  from  the  most  favor- 
able standpoint,  will  not  reasonably  permit 
of  such  action.  State  ex  rel.  Durner  v. 
Huegin   (Wis.)  700 

2.  A  habeas  corpus  suit  does  not  reach 
beyond  the  commitment  to  the  proceedings 
leading  up  thereto,  where  the  person  in  cus- 
tody is  detained  by  virtue  of  the  final  judg- 
ment or  order  of  a  court  having  jurisdiction 
of  the  subject-matter  and  the  person,  but 
such  is  not  the  case  where  the  person  in  cus- 
tody is  being  held  on  a  commitment  for 
trial.  Ibid. 

3.  Upon  proceedings  before  a  committing 
mfigistraie  being  properly  brought  to  the 
attention  of  the  court  for  review  in  habeas 
corpus  proceedings,  the  court  has  jurisdic- 
tion to  examine  into  the  sufficiency  of  the 
complaint  to  charge  a  criminal  offense,  and 
of  the  evidence  as  regards  whether  it  will 
admit  of  a  reasonable  inference  of  the  exist- 
ence of  the  ultimate  facts  necessary  to  hold 
the  person  charged  for  trial,  t.  e.,  that  the 
offense  was  committed  and  that  there  is 
probable  cause  for  believing  the  accused  to 
be  guilty  thereof.  Ibid. 

4.  Regardless  of  what  a  habeas  corpus 
proceedings  should  be  called  under  the 
Code,  which  divides  all  judicial  proceedings 
into  actions  and  special  proceedings,  it  is 
to  all  intents  and  purposes  a  civil  suit — a 
proceeding  in  the  nature  of  a  ciril  action — 
in  which  the  party  seeking  to  establish  his 
right  to  personal  liberty  is  "plaintiff" 
within  the  meaning  of  Wis.  Rev.  Stat.  1898, 
§  2001.  and  the  person  charged  with  the 
wrong  is  an  adverse  party,  to  all  intents  and 
purposes  a  defendant,  regardless  of  the 
names  by  which  such  persons  are  commonly 
known  in  such  a  proceeding.  Ibid. 

5.  While  an  attorney  cannot  appear  on 
the  side  of  the  state  in  a  habeas  corpus  suit 
at  public  expense,  he  may  appear  by  request 
of  the  proper  officer  at  private  expense,  to 
represent  the  interests  of  the  state,  and  he 
may  appear  regardless  of  such  consent  to 
represent  the  person  charged  with  the 
wrong.  Ibid. 

6.  The  statutory  and  judicial  policy 
which  precludes  a  private  attorney  from 
appearing  for  the  state  in  a  criminal  case 
in  a  trial  or  appellate  court,  except  by  a 
62  L.  R.  A. 


special  appointment  for  that  purpose,  does 
not    apply    to    habeas    corpus    proceedings. 

Ibid. 

NOTBB  AND  BbIEFS. 

Habeas  corpus;  right  of  sheriff  when 
made  party  to  be  represented  by  counsel  of 
his  own  selection;  right  of  court  to  pass 
upon  sufficiency  of  complaint  in  original 
suit,  where  it  has  already  been  passed  upon 
by  a  court  of  competent  jurisdiction;  right 
to  review  evidence  taken  before  conunitting 
magistrate.  716 

HANDCUFFS. 

Officer's  Liability  for  Putting  on  Pris- 
oner, see  Damages,  4. 

HANDWRITING. 

Comparison  of,  see  Evidence,  10-13, 19. 

Notes  and  Bbiefb. 
Expert   testimony   as  to   disputed  hand- 
writings on  trial  for  homicide.  200 
Evidence  of  comparison  of.  817 

HEAIiTH. 

Measure  of  Damages  for  Libel  by 
Board  of,  see  Damages,  6. 

EYid«Qce  in  Libel  Suit  against  Board 
of,  see  Evidence,  24-26. 

Libel  by  Board  of,  see  Libsx  axd 
Slander. 

HEIRS. 

Competency    aa    Witnesses,    see    Wn^ 

NESSES,  4. 

HIGHIXTAVS. 

Improvement  of,  see  Public  Impbovb- 

MENTS. 

1.  A  manufacturer  who  uses  the  side- 
walk in  front  of  his  building  to  store  stone 
slabs  which  are  used  in  his  business  is  liable 
for  injuries  thereby  occasioned  to  any  per- 
son lawfully  using  the  walk,  and  who  i« 
himself  without  fault.  Rachmel  t,  Clark 
(Pa.)  »5^ 

2.  If  a  space  inside  the  building  line  is 
permitted  by  the  abutting  owTier  to  remain 
open,  and  to  be  used  as  part  of  the  sidewalk, 
he  must  exercise  due  care  not  to  place  there 
dangerous  obstructions  which  may  result  in 
injuries  to  persons  lawfully  on  the  wfclk, 
including  children  who  may  be  attracted  to, 
and  enter  upon,  the  premises.  Ibid. 

Notes  and  Bbiefs. 
Highways;   right  of  abutting  owners  to 
reasonable  use  of  sidewalks  in  conducting 
business.  ©^ 


HOMESTEAD. 

KoTEs  AND  Bbiefs. 
Enf  orcementD  ^lizlHQ 


against 
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building     only,     erected     upon    homestead 
lands.  876 

HOMICIBE. 

Evidence  on  Trial  for,  see  Evidence,  16, 
22,  27-38. 

Notes  and  Briefs. 

Homicide;  eyidenoe  of  other  crimes  on 
trial  for;  of  comparison  of  disputed  hand- 
writing with  others  conceded  to  be  genuine. 

196 

Evidence  of  other  crimes  in  prosecution 
for  murder.  193 

HUSBAND  AND  WIFE. 

Adverse   Possession   against   Wife,    see 

Adverse  Possession. 
Contract     with     Carrier    by    Husband 

Purchasing    Ticket    for    Wife,    see 

Carriers,  5. 
Estoppel   of  Married   Woman,   see  Es- 
toppel, 3. 
When  Limitation  Kuns  against  Wife's 

Heirs,  see  Limitation  of  Actions, 

3. 
Competency  of  Wife  as  Witness  against 

Husband,  see  Witnesses,  6. 

Property    rights;    estates    by    entire- 
ties. 

1.  Estates  by  entirety  were  abolished 
by  W.  Va.  Code  1868,  chap.  66,  §  3,  giving  a 
wife  power  to  take  and  hold  to  her  separate 
use  land,  its  rents  and  profits,  as  if  un- 
married, and  denying  power  in  the  husband 
to  dispose  of  the  land,  or  its  rents  and  pro- 
fits, and  chap.  71,  §  18,  providing  that,  if  an 
estate  of  inheritance  be  conveyed  to  husband 
and  wife,  one  moiety  thereof  shall,  on  the 
death  of  either,  descend  to  his  or  her  heirs, 
subject  to  debts,  curtesy,  or  dower.  McNee- 
ley  V.  South  Penn  Oil  Co  (W.  Va.)  562 

2.  A  joint  tenancy,  and  not  an  estate  by 
entirety,  is  created  by  a  conveyance  to  a 
husband  and  his  wife,  made  after  the  pas- 
sage of  W.  Va.  Code  1868,  chap.  71,  §  18, 
destroying  the  right  of  survivorship  in  case 
of  a  conveyance  of  an  estate  of  inheritance 
to  husband  and  wife,  and  chafp.  66,  §  3,  giv- 
ing a  wife  power  to  take  and  hold  to 
her  separate  use  land,  and  its  rents  and 
profits,  as  if  unmarried,  and  denying  power 
in  the  husband  to  dispose  of  the  land  or  its 
rente  and  profits.  Ibid. 
Necessaries. 

3.  Necessary  medical  attendance  fur- 
nished a  husband  temporarily  incapacitated 
by  illness,  who  is  actually  a  part  of  the 
family,  living  with  it  as  such,  comes  fairly 
-within  the  rule  of  a  statute  making  the 
wife  liable,  as  surety,  for  neceHsaries  fur 
nished  the  family.     Leake  v.  Lucas   (Neb.) 

190 
62  L.  R.  A. 


4.  The  requirement  that,  in  order  to  sus- 
tain an  action  against  a  wife  for  necessaries 
furnished  the  family,  a  judgment  must  first 
be  obtained  against  the  husband,  execution 
issued  and  returned  unsatisfied,  which  is 
made  by  Neb..  Comp.  Stat.  chap.  53,  §  1,  is 
satisfied  by  obtaining  a  judgment  against 
him  in  the  state  wbere  the  family  resided  at 
the  time  the  necessaries  were  furnished,  and 
issuing  execution,  which  was  returned  un- 
satisfied, wheio  it  is  impossible  to  obtain  a 
judgment  against  him  in  Nebraska,  to 
which  state  he  and  his  family  removed 
shortly  after  the  necessaries  were  furnished. 

Ibid. 
Divorce;  alimony.  « 

5.  "Cruel  treatment,"  within  the  mean- 
ing of  a  statute  providing  that  such  treat- 
ment shall  be  a  ground  for  divorce,  is  the 
wilful  infiiction  of  pain,  bodily  or  mental, 
upon  the  complaining  party,  such  as  reason- 
ably justifies  an  apprehension  of  danger  to 
life,  limb,  or  health.    Ring  v.  Ring    (Ga.  i 

878 

6.  The  habitual  and  intemperate  use  of 
morphine,  unaccompanied  by  any  conduct 
reasonably  justifying  an  apjfTehension  of 
danger  to  life,  limb,  or  health,  is  not  such 
cruel  treatment  as  the  law  recognizes  as  a 
ground  for  divorce.  Ibid. 

7.  The  intention  to  wound  is  a  necessary 
element  of  the  cruel  treatment  for  which  a 
divorce  is  allowed.  Ibid. 

8.  One  cannot  relieve  himself  from  the 
payment  of  alimony  according  to  the  pro- 
visions of  a  divorce  decree  by  the  obliga- 
tions imposed  upon  him  by  a  second  mar- 
riage. State  ex  rel.  Brown  v.  Brown 
(Wash.)  974 

Notes  and  Briefs. 

Right  of  husband  purchasing  railway 
ticket  for  wife  to  sue  for  breach  of  contract ; 
service  and  labor  of  wife  as  property  of 
husband;  as  part  of  his  estate  after  death; 
right  of  administrator  of  husband  to  bring 
action  for  injury  to  wife.  667 

Tenancy  by  entirety;  effect  of  married 
woman's  acts  upon;  alienation  by  husband 
of  wife's  freehold  during  coverture;  right 
of  wife  or  heirs  to  enter  notwithstanding; 
executory  contract  by  husband  to  convey 
wife's  interests  in  land;  when  possession  of, 
becomes  adverse;  when  remainderman 
bound  to  enter  for  forfeiture;  when  limita- 
tions begin  to  run  against  wife's  heirs; 
estoppel  of  married  woman  by  silence.     664 

Mechanic's  lien  on  building  erected  by 
Iiusband  on  wife's  land.  374 

Statutory  liability  of  wHfe  for  necessaries 
furnishetl  family;  enforcement  of,  in  other 
htate;    medical    attendance    of    husband    as 


necessaries." 
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Intoxication  as  ground  for  divorce;  what 
is  cruel  treatment  justifying  divorce;  use 
of  morphine  as;  false  charges  of  improper 
conduct.  878 

Effect  of  second  marriage  upon  obliga- 
tion to  pay  alimmiy: — (I.)  scope  of  note; 
(11.^  remarriage  of  husband;  (III.)  remar- 
riage of  wife.  975 

Application  for  reduction  of  alimony; 
where  changed  circumstances  relied  upon 
were  brought  about  by  applicant's  own  acts ; 
increase  of,  because  of  increased  expenseti; 
effect  of  second  marriage  on  obligation  to 
pay.  976 

As  witnesses  for  or  against  each  other; 
on  indictments  for  crime  against  wife;  com- 
mis.^ion  of  incest  by  husband  as  crime 
against  wife.  172 

IDENTITY. 

Evidence  to  Prove,  see  Evidence,  28,  29. 

INCEST. 

Wife's   Competency  to  Testify  against 
Husband    Committing,    see    Wit- 
nesses, 5. 
• 
INDECENT  PROPOSAI.. 

Merely  soliciting  a  woman  to  sexual 
intercourse  gives  her  no  right  of  action. 
Reed  v.  Maley  (Ky.)  900 

INDICTlfENT,  INFORMATION,  AND 
COMPIiAINT. 

\ ,     Warrant  of  Commitment,  see  Cbiminajl 
\J  Law,  3-8. 

1.  A  complaint  stating  that  three  per- 
sons, naming  them,  concerted .  together,  us- 
ing subrttiintially  the  language  of  the  stat- 
ute, for  the  purpose  of  maliciously  injuring 
another  in  his  business,  describes  the  con- 
spiracy made  criminal  by  Wis.  Rev.  Stat. 
1S98,  §  44(>0a.  State  ex  rel.  Durner  v. 
Huegin    (Wis.)  700 

2.  When  a  complaint  charges  the  offense 
of  conspiracy  in  the  language  of  the  stat- 
ute, and  a  conspiracy  to  carry  out  the  par- 
ticular purpose  of  such  conspiracy  in  a  par- 
ticular way  is  also  charged,  accompanied  by 
a  statement  of  overt  acts  pursuant  to  the 
conspiracy,  the  latter  part  may  be  rejected 
as  surpluffage  in  construing  the  complaint, 
but  the  two  charges  of  conspiracy  may  be 
read  together  as  charging  a  conspiracy  of 
the  nature  indicated  by  the  particular  alle- 
gations as  regards  the  method  adopted  for 
effecting  the  criminal  purpose.  Ibid. 

INFANTS. 

Question  for  Jury  as  to  Negligence  of, 
see  Tbial,  12. 

In  case  an  infant  avoids  a  contract 
62  L.  R.  A. 


by  which  he  haa  purchased  property  from 
another  infant,  the  purchase  price  of  which 
has  been  spent  by  the  latter,  he  cannot 
maintain  trover  as  for  a  conversion  of  the 
propert3%  since  the  defendant  has  at  most 
been  guilty  only  of  a  breach  of  an  implied 
contract  to  return  the  purchase  money,  and 
this  the  law  permits  him,  because  of  his 
infancy,  to  avoid.    Drude  v.  Curtis  (Mas?:.) 

755 
Notes  and  Briefs. 

Infants;  contracts  of,  voidable,  not  void; 
trover  by,  to  recover  price  paid  for  property 
bought  of  other  infant  upon  disaffirming 
contract;  where  infant  vendor  has  spent  ih« 
money.  755 

As  trespasser.  9(>0 

INFECTED  ANIMAIiS. 

See  Akimals,  4-8. 

INFRINGEMENT. 

Of  Copyright,  Injunction  against,  see 
Injukction,  2. 

INJUNCTION. 

From  Federal  Court  against  Use  of 
Corporate  Name,  see  Ooubts,  3. 

1.  Persons  connected  with  a  branch  of 
a  corporation  which  has  built  up  a  large 
manufacturing  interest  with  goods  of  supe- 
rior excellence,  known  in  the  market  by  its 
corporate  name,  who,  upon  the  financial  em- 
barrassment of  the  corporation,  purchase  the 
goods  in  the  branch  and  organize  a  corpora- 
tion to  continue  the  business,  will,  at  the 
suit  of  purchasers  o<f  the  name  and  good 
will  of  the  corporation,  be  enjoined  from 
using  a  name  so  similar  to  the  old  one  that 
customers  are  misled,  where  it  is  not  de- 
scriptive of  the  new  concern,  and  could 
have  been  assumed  for  no  other  purpose 
than  to  profit  by  the  good  will  of  the  old 
corporation.  Peok  Bros.  &  Co.  v.  Peck  Bros, 
Co.   (C.  C.  App.  7th  C.)  81 

2.  A  preliminary  injunction  will  not  be 
awarded  against  the  infringement  of  a 
copyright  where  the  evidence  raises  a  doubt 
whether  oompUinant  has  not  been  guilty  of 
similar  piracy  to  tliat  charged  against  de- 
fendant. Edward  Thompson  Co.  v.  Ameri- 
can Law  Book  Co.  (C.  C.  App.  2d  0.)      607 

Notes  and  Bbiefs. 

Injunction;  to  enjoin  conspiracy  to  injure 
business;  to  restrain  continuance  of  combi- 
nation to  maintain  prices.  632 

INQUEST. 

Of  Coroner,  Admissibility  of  Testimony 
at,  in  Evidence,  see  Evidence^  14, 
15. 

Failure  to  Claim  Privilege  while  Testi- 
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INSOIiVENCT. 

Of  Bank,  see  Banks,  4,  5. 

mSPECTION. 

.    Of  Milk,  Ordinance  for,  see  Municipal 
Corporations. 

INSTRUCTIONS. 

Review  of,  see  Appeal  and  Ebbob,  13, 

14. 
Bee  also  Trial,  15,  16. 

INSXTBABIX  INTEREST. 

See  Insurance,  2. 

INSURANCE. 

Law  GoA-erning  Adjustment  of  Claim, 
SCO  CoNFLicr  OF  Laws,  1,  2. 

Presumption  of  Payment  of  Premium, 
?oe  Evidence,  5. 

Costs,  etc.,. against  Personal  Represent- 
ative of  Insured,  see  Executobs 
AND  Administrators. 

Liability  of  Insurer  for  Negligence  of 
Medical  Adviser,  see  Master  and 
SnuvANT.  8.  9. 

Sale  of  Fire  Insurance  Expiration  Reg- 
ister, see  Sale,  1. 

1.  An  insurer  again.st  empioyer'B  liabil- 
ity, wbose  contract  gives  it  the  right  to  de- 
tend  against  suits  by  employees  against  the 
assured,  and  which,  after  a  judgment  in  ex- 
cess of  the  insurance  has  been  obtained 
against  the  assured,  agrees  to  perfect  an  ap- 
peal, is  not  liable  for  negligently  failing  to 
do  so,  whereby  the  judgment  is  affirmed,  in 
the  absence  of  anything  to  show  that  the 
judgment  was  erroneous,  and  that  plaintiff 
could  not  have  succeeded  on  a  second  trial. 
Getchell  &  M.  Lumber  &  Mfg.  Co.  v.  Em- 
ployer's    Liability    Assur.     Corp.     (Iowa) 

617 
Insurable  interest. 

2.  A  woman  has  an  iasurable  interest  in 
the  life  of  a  man  whom  she  is  engaged  to 
marrj'.  Opitz  v.  Karel  (Wis.)  982 
Pald-np  policy. 

3.  A  proviso  in  a  statute  governing  the 
adjustment  of  claims  upon  life  insunvnce 
policies  forfeited  for  nonpayment  of  pre- 
miums, that  "in  no  instance  shall  a  policy 
be  forfeited  .  .  .  after  the  payment  of 
three  annual  premiums  thereon;"  but  in  all 
such  instances  "the  holder  of  such  policy 
.^liall  be  entitled  to  paid-up  insurance'*  the 
value  of  which  shall  be  equal  to  that  pro- 
vided in  another  section  of  the  statute, — 
does  not  give  a  right  to  extend  temporary 
insurance,  although  the  section  referred  to 
provides  for  the  ascertainment  of  a  pre- 
mium which  may  be  used  to  obtain  tempo- 
rary insurance  for  the  full  amount  of  the 
T>olicy.  Nidiols  v.  Mutual  Life  Ins.  Co. 
'(Mo.)  667 
62  L.  R.  A. 


4.  A  provision  for  paid-up  insurance  in 
a  statute  governing  the  adjustment  of 
claims  upon  policies  forfeited  for  nonpay- 
ment of  premium  will  not  be  construed  by 
the  court  to  mean  paid-up  temporary  insur- 
ance for  the    full    amount    of   the   policv. 

IbiJl. 

5.  A  paid-up  policy  calling  for  uncondi- 
tional pajTnent  for  a  certain  sum  to  the  ex- 
ecutors, .administrators,  or  assigns  of  the  in- 
sured at  his  death,  with  reservation  to  the 
insurer  of  the  right  to  pay  the  money  to 
any  person  who  has  incurred  expense  on  be- 
half of  the  insured,  constitutes  "insurance 
in  force  upon  his  life,''  within  the  meaning 
of  an  application  calling  for  information 
upon  that  point.  Metropolitan  L.  Ins.  Co. 
V.  Dimick  (N.  J.)  774 
Application. 

(i.  In  case  of  a  variance  between  the 
original  applicati  n  for  a  policy  of  life  in- 
surance, which  is  made  a  part  of  the  con- 
tract, and  a  copy  of  the  application  append- 
ed to  the  policy,  but  not  referred  to  in  the 
body  thereof,  the  original  application  must 
control.  Ibid. 

7.  A  plain  limitation  upon  the  authority 
of  the  medical  examiner  and  solicitor  of  a 
life  insurance  company,  of  which  an  appli- 
cant is  bound  to  take  notice  and  by  which 
lie  is  bound,  is  made  by  stipulations  in  the 
application  that  the  statements  contained 
in  it  and  those  made  to  the  medical  exam- 
iner are  full  and  true  and  correctly  record- 
ed, and  that  no  information  not  therein  con-  ' 
tained,  received,  or  acquired  at  any  time  by 
any  person  shall  be  binding  on  the  company, 

or  shall  modify  the  declarations  and  war- 
ranties therein  contained,  that  the  persons 
v^riting  the  answers  and  statements  shall  be 
deemed  the  agents  of  the  insured  and  not  of 
the  company,  that  the  company  is  not  to 
be  deemed  responsible  for  the  preparation 
of  the  application  or  for  an^'thing  contained 
therein  or  omitted  therefrom,  and  that  any 
false  answer  or  concealment  of  facts  shall 
render  the  policy  null  and  void,  even  if  the 
stipulations  are  inefficacious  to  make  the 
employees  of  the  company  the  agents  of 
the  insured.  Ibid. 

8.  A  statement  to  the  inedical  examiner, 
signed  by  an  applicant  for  life  insurance, 
is  to  be  deemed  a  part  of  the  application  re- 
ferred to  in  the  policy,  which  made  the  an- 
swers and  statements  contained  in  the  ap- 
plication a  part  of  the  contract  and  de- 
clared them  warranties,  one  part  of  the  ap- 
plication declaring  that  the  answers  and 
statements  contained  in  it,  together  with 
those  made  to  the  medical  examiner  and 
contained  in  a  separate  part,  should  be  the 
basis  of  the  contract    and    become  a  part 
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Warraiities;  conditions. 

See  also  aupray  8,  17,  19. 
9.  An  untrue  statement  concerning  a 
matter  of  fact  that  is,  or  ought  to  be,  with- 
in the  personal  knowledge  of  an  applicant 
for  life  insurance,  constitutes  a  breach  of 
warranty,  and  renders  the  policy  void, 
where  the  policy  makes  the  answers  and 
statements  contained  in  the  application 
warranties,  and  constitutes  them  a  part  of 
the  contract.  Ibid. 

10.  Untrue  answers  entered  by  the  solicit- 
or afid  by  the  medical  examiner  of  a  life  in- 
surance company  and  signed  by  an  appli- 
cant for  insurance  constitute  a  breach  of 
warranty,  and  render  the  policy  void,  pro- 
vided the  answers  are  of  such  a  character  as 
by  the  contract  are  made  warranties,  where 
the  application  made  the  statements  con- 
tiiined  in  it  warranties,  and  provided  that 
the  company  should  not  be  responsible  for 
the  preparation  of  the  application,  and  that 
any  false  answer  or  suppression  of  facts 
sliould  render  the  policy  void.  Ibid. 
Forfeiture  for  nonpayment. 

11.  Nonpayment  of  a  note  for  part  of  the 
f.rst  premium  on  an  insurance  policy,  made 
payable  to  the  order  of  the  agent,  who  re- 
ported the  premium  paid  and  the  policy 
delivered,  does  not  entitle  the  company  to 
deny  liability  on  the  policy  which  provided 
for  its  suspension  during  default  on  any 
note  given  for  premiums,  where  the  agent's 
contract  entitled  him  to  the  whole  of  the 
first  premium  as  his  commission,  and  he 
was  charged  with  the  amount  thereof  and 
sold  the  note,  and  the  insured  died  after  its 
maturity  without  having  paid  it,  after 
which  the  insurer  bought  it  from  the  agent's 
indorsee.  Union  L.  Ins.  Ca  v.  Parker 
(Neb.)  390 
AMiisnment. 

12.  The  beneficiary  named  in  a  policy  of 
life  insurance  cannot  take  advantage  of  pro- 
visions in  the  policy  as  to  methods  of  its 
assignment,  which  were  inserted  for  the 
benefit  of  the  insurer.  Opitz  v,  Karel 
(Wis.)  982 

13.  One  who  takes  a  policy  of  insurance 
upon  his  own  life,  payable  to  his  personal 
representative^  may  make  a  valid  gift  of 
the  proceeds  to  anotlier  by  a  delivery  of  the 
policy,  although  the  policy  itself  provides 
that  an  assignment  of  it  must  be  in  writ- 
ing and  filed  in  the  oflfice  of  the  insurer,  if 
the  insurer  does  not  seek  to  enforce  the  pro- 
vision against  the  assignee.  Ibid. 
Examination  of  insured  after  acci- 
dent. 

14.  The  law  go\'eming  the  relations  of 
physician  and  patient  does  not  apply  be- 
tween the  insured  in  an  accident  policy  and 
the  medical  adviser  of  the  insurance  com- 
62  L.  B.  A- 


pany  in  making  an  examination  of  the  in- 
sured upon  the  happening  of  an  accident. 
Tompkins  v.  Pacific  Mut.  It,  Ins.  Co.  (W. 
Va.)  489 

15.  Though  the  insured  in  an  aoddent 
policy  giving  the  insurer  a  right  of  exam- 
ination in  case  of  injury  is  not  bound  to 
submit  to  such  examination,  and  may  refuse 
at  the  risk  of  loss  of  his  indemnity,  or  of 
litigation  on  account  of  his  refusal,  he  may 
submit  to  it  without  losing  his  right  to  ex- 
act care  and  skill  in  its  exercise;  and  it  is 
no  defense  to  his  action  that  he  consented 
to  examination  in  a  particular  manner,  if 
he  did  so  in  pursuance  of  a  request  or  de- 
mand that  it  be  so  made.  Ibid. 

10.  Only  a  right  of  examination,  as  to  an 
injured  person  entitled  to  a  weekly  indem- 
nity under  an  accident  insurance  policy,  is 
conferred  upon  the  company  issuing  the 
policy,  by  a  provision  therein  that  any  med- 
ical adviser  of  the  company  shall  be  al- 
lowed to  examine  the  person  or  body  of  the 
insured  in  respect  to  any  injury  or  <»use  of 
death  in  such  manner  and  at  such  times  as 
he  may  require.  Ibid. 

Waiver;  estoppel. 

17.  By  the  common  law  of  the  state  of 
New  York  plaintiff  in  an  action  upon  a  life 
insurance  policy  cannot  avoid  the  effect  of 
a  warranty  contained  in  the  application  on 
the  ground  that  an  agent  of  the  company 
knew  the  facts  and  incorrectly  entered  them 
in  the  application,  where  the  instrument  it- 
self contains  an  express  limitation  upon  the 
powers  of  the  agent  and  provides  that  the 
company  shall  not  be  responsible  for  the 
preparation  of  the  application  or  for  any- 
thing contained  therein  or  omitted  there- 
from. Metropolitan  L.  Ins.  Co.  v.  Dimick 
(N.  J.)  774 
Notice  and  proof  of  death. 

18.  Conditions  subsequent  in  an  accident 
policy,  as  to  notice  and  proof  of  death  with- 
in a  cettain  time,  do  not,  in  the  absence  of 
express  legislation  to  that  effect,  apply  to 
the  legal  representatives  of  the  insured  to 
whom  the  insurer  has  agreed  to  pay  the  in- 
demnity in  the  event  of  death.  Munz  v. 
Standard  L.  k  A.  Ins.  Co.  (Utah)  485 

19.  Failure  to  comply  with  a  requirement 
for  immediate  notice  to  the  insurer  of  the 
death  of  one  insured  against  accid'imt.  and 
for  proofs  of  death  within  two  months,  does 
not  absolve  the  insurer  from  liability  on  the 
policy,  in  case  the  beneficiary,  who  resides 
some  distance  from  the  place  of  the  accident, 
does  not  learn  of  it,  or  of  the  policy,  until 
more  than  the  required  time  has  elapsed 
since  the  accident,  if  the  requirements  are 
complied  witii  within  a  reasonable  time 
after  the  facta  are  ascertaifcea,nk,-krTli:Ibid^ 
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Cause  of  loss. 

20.  The  fall  of  a  building  because  of  an 
explosion  in  a  burning  building  in  the  vicin- 
ity 19.  not  within  the  protection  of  a  policy 
insuring  agninst  direct  lo6s  or  damage  by 
fire,  where  the  policy  also  provides  that  the 
insurer  shall  not  be  liable  for  loss  caused, 
'lircctly  or  indirectly,  by,  explosion  of  any 
kind.  "^Hustace  v.  Phenix' Ins.  Co.  (N.  Y.) 

651 
Notes  and  Bbiets. 

Insurance:  liability  under  New  York 
standard  fire  policy  for  loss  caused  by  ex- 
plosion; liability  where  explosion  in  ad- 
joining building  proximate  cause  of  loss; 
duty  of  company  seeking  to  limit  liability 
to  make  terms  clear;  fall  of  building  by  ex- 
plosion in  adjoining  building  as  "direct  loss 
or  damage  by  fire;"  effect  of  provision 
against  liability  for  loss  caused  by  explo- 
sion, where  explosion  occurs  as  incident  of 
fire.  651 

Stipulation  that  policy  shall  be  suspend- 
ed while  note  given  for  premium  remains  due 
and  unpaid;  failure  to  answer  request  of 
insured  for  extension  of  time  on  note  as 
waiver  of  default;  power  of  agent  to  waive 
express  terms  of  contract;  acknowledgment 
of  receipt  of  premium  as  estoppel  to  con- 
test validity  of  policy  because  of  nonpay- 
ment of  premium :  sale  of  note  by  agent  and 
retention  of  proceeds;  duty  of  company  to 
return   note  when  insisting  on  suspension. 

300 

Gift  of  policy;  how  made;  effect  of  clause 
prohibiting  assignment:  right  of  assignor  to 
set  up,  whore  insurer  does  not  object.     983 

Policy  construed  most  strongly  against 
company.  621 

Made  in  one  state  upon  life  of  person  re- 
siding in  another:  what  law  governs;  right 
of  parties  to  stipulate  as  to  what  law  shall 
govern;  effect  of  statute  of  state  where  in- 
sured lives  to  prohibit  forfeiture  after  pay- 
ment of  two  premium^:  right  to  temporary 
insurance  for  full  amount  of  policy;  mean- 
ing of  "paid-up  insurance."  658 

Admitting  evidence  as  to  what  agent  or 
physician  knew  to  overcome  positive  state- 
ments in  application;  application  as  part  of 
res  gc8t<E  in  connection  with  policy.         775 

Negligence  of  medical  adviser  of  company 
iu  removing  plaster  cast  from  injured  foot 
of  one  insured  against  accident.  490 

Stipulation  requiring  immediate  notice  of 
death  of  insured;  failure  to  give,  caused  by 
ignorance  of  death;  sufficiency  of  compli- 
ance with  provision;  question  for  court 
whether  notice  given  was  "immediate;" 
right  of  parties  to  limit  time  within  which 
suit  may  be  brought.  485 

62  L.  H.  A. 


nfTENT. 

Evidence  of,  see  Evidenob,  30. 

nfTEREST. 

In  a  suit  for  a  penalty  for  charging  usuri- 
ous interest,  interest  should  be  allowed  from 
the  date  of  filing  tlie  petition.  Second  Nat. 
Bank  v.  Fitzpatrick  (Ky.)  599 

Notes  and  Briefs. 

Interest;  confiict  of  laws  as  to.  88 

IKTOXICATIHG  UQUORS. 

Court's  Duty  to  Act    on    Petition    for 
Submission  to    Voters    of    Prohib- 
itory Statute,  see  Courts,  1. 
An  incorporated  social  club  cannot,  with- 
out a  license,  dispense  liquors  to  its  mem- 
bers in  exchange    for    checks    delivered    to 
them  upon  their  payment  of  special  assess- 
ments levied  to  meet  the  cost  of  procuring 
the  liquors,  under  a  statute  providing   that 
giving  away  intoxicating  liquors,  or  other 
shift,  or  device  to  evade  the  provisions  of 
the  act,  shall  be  held  to  be  an  unlawful  sale. 
State  ex  rel.  Stevenson  v.  Law  A  Order  Club 
(111.)  884 

Notes  and  Briefs. 
.    Intoxicating    liquors;    dispensing    of,    to 
members  of  club  as  sale;  dissolution  of  club 
because  thereof.  886 

Evidence  of  other  crimes  in  prosecution 
for  violation  of  liquor  law.  ,  193 

INVESTMENT  ASSOCIATION. 

Construing  Contract  of,  see  Contracts, 

7. 
Validity  of  Contract  of,  see  Contracts, 

15. 
Certificate  of,  as  Lottery,  see  Lottery, 

3. 
Remedy  for  Fraudulent    Contract    by, 

see  Reckivers. 

An  investment  'association  which  applies 
the  principle  of  survivorship  to  the  invest- 
ments by  subscribers,  the  sui-vivorship  de- 
pending upon  default  of  the  members,  in- 
stead of  death,  is  not  prohibited  by  law. 
Equitable  Loon  &  Security  Co.  v.  Waring 
(Ga.)  93 

JOINT   TENANTS. 

Adverse  Possession  of  Land  Owned  by, 

see  Adverse  Possession. 
Husband  and    Wife   as,    see    Husband 

AND  Wife,  2. 
Running    of    Limitation     against,    see 

Limitation  of  Actions,  2,  3. 

JUDGMENT. 

Merprer  of  Rights  under  Order   in,    see 
Merger. 

1.  A  bond  securing  pa^inent  of  monthS{g 


1084 


Judicial  Noticb— Labcjsnt. 


instalments  of  alimony  is  not  within  the 
terms  of  a  statute  providing  that,  in  cases 
of  actions  upon  bonds  "for  the  breaxsh  of 
any  condition  other  than  the  payment  of 
money.''  or  for  **any  penal  sum  for  the  non- 
performance of  any  covenant  or  written 
a*;re(»nient."  the  judgment  shall  be  for  the 
wliole  amoimt  of  the  bond,  which  shall  re- 
I'lnin  as  security  for  future  defaults,  and 
the  execution  shall  be  for  the  damages  ac- 
crued.     Burnside  v.  Wand  (Mo.)  427 

2.  A  mistake  in  entry  of  judgment  on  a 
bond  securing  payment  of  instalments  of 
alimony,  to  the  effect  that  the  debt  shall  be 
discharged  upon  payment  of  the  damages 
due,  Avhich  can  be  corrected  nuno  i*ro  tunc 
so  as  to  provide  for  execution  for  the 
amount  due  find  for  the  judgment  to  re- 
main as  security  for  further  breaches,  is  not 
shown  by  a  record  indicating  that  the  bond 
was  treated  as  a  penal  bond  for  the  pay- 
ment of  money  with  a  condition  of  defea- 
sance "by  which  the  san^  became  void  on 
the  payment  of  a  less  sura,"  that  the  pe- 
tition prayed  for  judgment  for  the  penalty 
of  the  bond  and  for  execution  for  the  sum 
due,  and  that  judgment  was  ordered  for 
plaintiff.  Ibid. 

3.  An  order  or  judgment  in  a  habeas 
corj)us  **uit  is  res  judicata  as  to  the  person 
charged  v.-ith  unlawfully  restraining  anoth- 
er,of  his  liberty  till  reversed  in  .some  proper 
proceeding.  State  ex  rel.  Burner  v.  Huegin 
(Wis.)  700 

Notes  and  Briefs. 

Judgment:  form  of,  on  penal  bonds;  in- 
advertently satisfied  without  consideration; 
correction  of  entry  of  satisfaction;  within 
what  time  correction  may  be  made;  right  of 
court  to  ordt^r  entry  of  correct  judgment 
nunc  pro  tuvc  at  subsequent  term,  where 
clerk  has  entered  erroneous  one.  429 

Form  of  judgment  on  penal  bonds.       427 
Presum])tion   of  correctness   of.  620 

Not  final  until  recorded;  announcement 
of  court's  decision  as;  power  of  court  over; 
power  to  vacate  after  term;  judgment  in- 
advertently signed,  void:  right  to  sign 
other  findings  and  judgment  based  thereon. 

975 
JUDICIAIi  NOTICE. 
See   KviijE.NCb:,   1-3. 

JURISDICTION. 

Of      Oarnishment      Proceeding,      see 

GA.KMSHMENT. 

Of  .Justice  of  the  Peace,  see  Statutes, 
2.   .3. 

JURY. 

Bight  to  Trial  by»  see  Trial,  1-5. 

1.  The  law^  providing  for  special  juries 
62  L.  R.  A. 


is  not  rendered  unoonstitutional  by  the  fact 
that  the  jurors  are  selected  by  the  sheriff 
or  jury  commissioner,  and  not  drawn  by  lot 
as  the  regular  panel  is.  Eckrich  t.  St. 
Louis  Transit  Co.   (Mo.)  911 

2.  A  law  providing  for  a  special  jury  is 
not  made  unconstitutional  by  requiring  the 
fee  to  be  deposited  by  one  applying  for  it, 
which  puts  it  out  of  the  reach  of  a  poor  man 
to  have  a  special  jury.  Ibid. 

JUSTICE  OF  THE  PEACE. 

Prohibition  from  Circuit  Court  to,  see 
Pbohiiiitiox. 

Regulating  Jurisdiction  of,  by  Classi- 
fying Cities,  see  Statutes. 

Notes  and  Bbiefs. 

Justices  of  the  peace;  regulating  jurisdic- 
tion of,  by  classification  of  cities  in  which 
they  reside;  validity  of.  482 

UUn>I.ORD  AND  TENANT. 

Negligence  of  Lessee  for  Oil  or  Gas 
Purposes,  see  Neglioence. 

1.  No  action  can  be  maintained  by  a 
licensed  of  a  tenant  upon  the  landlord's 
covenant  to  repair,  for  injuries  caused  by  a 
defective  condition  of  the  premises.  Bradj 
V.  Klein  (Mich.)  90*9 

2.  Renting  premises  in  a  defective  con- 
dition will  not,  where  they  do  not  constitute 
a  nuisance,  render  the  landlord  liable  for 
an  injury  thereby  caused  to  a  licensee  of 
the  tcoiant.  Ibid. 

Notes  and  Bbiefs. 

Landlord  and  tenant;  lease  for  purpose 
of  operating  for  oil  or  ga^;  actual  produc- 
tion as  implied  condition  precedent  to  con- 
tinuance of  lessee's  title;  forfeiture  for  fail- 
ure to  operate;  lease  determinable  at  will 
of  either  party;  implied  covenant  to  begin 
operations  within  reasonable  time.  S9ti 

Mechanics'  liens  on  buildings  erected  by 
lessees  upon  lessors'  land.  375 

Agreement  by  landlord  to  repair;  liabil- 
ity for  injuries  to  third  persons  for  neglect 
to  do  so;  necessity  of  privity  of  ocmtract  in 
order  to  recover.  910 

LAND  SUDE. 

Judicial  Notice  as  to  Possibility  of,  see 
Evidence,  2. 

UiPSE. 

Fraud  in  Enterprise  Dependent  on,  for 
Success,  see  Fbaud. 


LARCENY. 


Notes  and  Bsmrs. 


Larceny;  evidence  of  o1 


ecution  for. 


Digitized  by 
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XBASE. 

For  Oil  or  Gas,  see  Mines,  2-4. 

Notes  and  Bbxets. 
Lease;   for  purpose  odf  operating  for  oil 
or  gas;  forfeiture  of,  for  failure  to  operate; 
condition  subsequent;   how  construed.     896 

XEGISIiATURE. 

Power  over  Court,  sec  Coubts,  1. 

XETTERS. 

Admissibility  in  Evidence,  see  Evi- 
dence, 13. 

XiEVT  AND  SEIZURE. 

Extraterritorial  Force  of  Exemption 
Laws,  see  Conixict  of  Laws,  3. 

XIBEIi   AND   SIiANDER. 

Measure  of  Damages  for,  see  Dam- 
ages, 0. 

Evidence  in  Action  for,  see  Evidence, 
24-26. 

Question  for  Court  as  to,  see  Tmal, 
7,8. 

1.  A  preamble  to  an  order  of  a  village 
board  of  health  in  regard  to  the  treatment 
of  obstetrical  cases,  which  states  that  the 
reason  for  making  the  order  is  that  the 
board  has  become  satisfied  that  a  number 
of  recent  deaths  in  the  village  have  resulted 
from  the  carelessness  and  negligence  of  the 
physicians  attending  the  patients  in  child- 
birth soon  after  attending  and  handling 
other  patients  affected  by  blood  poison  and 
other  infectious  diseases,  and  that  from  the 
same  cause  others  in  the  village  have  barely 
escaped  death,  is  libelous  per  ae,  Mauk  v. 
Brundage  (Ohio.)  477 

2.  No  privilege  attaches  to  statementfl 
as  to  the  carelessness  of  a  physician  in  the 
treatment  of  obstetrical  cases,  made  in  the 
preamble  to  an  order  of  a  board  of  health 
regulating  the  conduct  of  phyHicians  in  the 
treatment  of  such  cases,  since  such  state- 
ments were  not  all  important  or  material 
to  the  end  sought  to  be  attained.       Ibid. 

Notes  and  Bbiefb. 

Libel;  in  charging  physician  with  care- 
lessness causing  death  of  patients;  in  pub- 
lication of  resolution  of  city  council  attack- 
ing character  of  private  citizen;  when  pub- 
lication privileged;  effect  of  belief  that 
charges  were  true;  presumption  of  malice. 

478 

Evidence  of  other  crimes  in  prosecution 
for.  193 

I.ICENSE. 

Notes  and  Bbiefs. 

Licensing  milk  venders;  imposing  fee 
for,  as  tax  or  fine.  771 

62  L.  R.  A. 


UENS. 

A  mechanic's  lien  attaches  to  a  lease- 
hold interest  and  to  buildings  erected  by 
one  tenant  and  sold  to  another  who  has  ac- 
quired a  lease  of  the  same  interest,  and 
this  notwithstanding  the  removal  of  the 
buildings  at  the  end  of  the  term  is  expressly 
required  by  the  lease.  Zabriskie  v.  Greater 
America  Exposition  Co.    (Neb.)  369 

Notes  and  Bbiets. 

Mechanics'  liens  upon  buildings  distinct 
from  the  land: — (I.)  Scope;  (II.)  intro- 
duction; (III.)  in  general;  (IV.)  erection 
upon  land  of  a  stranger;  (V.)  extension  of 
erection  upon  adjoining  land;  (VI.)  erec- 
tion by  husband  upon  wife's  land;  (VII.) 
erection  upon  homestead  lands;  (VIII.) 
erection  upon  leasehold  estates;  (IX.)  erec- 
tion by  vendee  of  the  land  under  a  contract 
of  purchase;  (X.)  erection  upon  land  vested 
in  third  parties  by  deed  of  trust;  (XI.) 
failure  of  description  of  the  lands  in  affi- 
davit of  claim;    (XII.)    summary.  309 


LIGHT. 


Notes  and  Buefs. 


Light;  obstructing;  effect  of  bad  motive. 

683 

UMITATION  OF  ACTIONS. 

Estoppel  to  Plead  Bar,  see  Estoppel,' 
4. 

Title  of  Act  Concerning,  see  Stat- 
utes, 3. 

Repeal  of  Statute  as  to,  see  Stat- 
utes, 5. 

See  also  Adverse  Possession. 

1.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action^for  breach  of 
a  covenant  to  warrant  and  defend  the  title 
to  real  estate  imtil  an  eviction  occurs. 
West  Coast  Mfg.  &  I.  Co.  v.  West  Coast 
Improv.  Co.  (Wash.)  7(33 

2.  To  make  a  conveyance  of  the  whole 
tract  by  one  joint  tenant  operate  as  an 
ouster  of  his  ootenants,  so  as  to  start  the 
statute  of  limitations  running  against  them, 
there  must  be  a  possession  taken  under  that 
deed,  attributable  to  it  alone.  McNeeley  v. 
South  Penn  Oil  Co.  (W.  Va.>  562 

3.  A  right  of  entry,  in  favor  of  a  de- 
ceased wife's  heirs,  who  by  statute  were 
entitled  upon  her  death,  to  her  moiety 
of  an  estate  held  by  her  and  her  husband 
as  joint  tenants,  subject  to  debts  and 
the  husband's  curtesy,  first  arises  upon 
the  death  of  the  husband,  so  that 
the  statute  of  limitations  then  only  be- 
gins to  run  against  them  in  favor  of  one 
holding  imder  an  executory  contract  to  sell 
tiie  estate,  made  by  the.hus^nd  alone  diiiip 
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ing  the  wife's  life,  and  followed  by  a  con- 
veyance upon  her  death.  Ibid. 

Notes  and  Briefs. 

Limitation  of  actions;  agreement  of  de- 
fendant not  to  set  up  statute  of  limitations; 
estoppel  to  set  up  where  plaintiff  forbears 
to  sue  in  consequence  of  promise.  39G 

IiOCAIi  IMPROVEMBNTS. 

See  PuDLic  Imfkovements. 

LOTTERY. 

L  In  order  to  constitute  a  lottery,  three 
ingredients  are  essentially  necessary, — con- 
sideration, prize,  and  chance.  Equitable 
Loan  &,  Security  Co.  v.  Waring    (Ga.)    93 

2.  Determining  by  lot  what  portion  of 
a  number  of  people  who  are  entitled  in  any 
event  to  a  given  amount,  but  who  cannot  all 
be  paid  at  one  time,  shall  be  paid  at  differ- 
ent times,  is  not  sufficient  to  make  the  trans- 
action a  lottery.  Ibid. 

3.  The  fact  that  the  order  of  calling  for 
redemption  before  maturity  certificates  of 
an  investment  association  is  determined  by 
reference  to  a  table  of  numbers,  which,  in- 
stead of  being  in  numerical  order,  has  an 
arbitrary  arrangement  based  on  multiples 
of  the  figure  3,  thus  making  it  possible  in 
some  cases  for  certificates  to  be  redecmied 
liefore  others  of  older  date,  does  not  make 
the  f  cheme  a  lottery,  or  one  in  the  nature 
of  a  lottery.  Ibid. 

Notes  and  Briefs. 

Lottery;  what  constitutes;  sufficiency  of 
difficulty  or  improbability  of  accomplishing 
undertaking;  contract  depending  on  ferfeit-^ 
ures ;  when  party  is  in  pari  delicto  so  as  to 
bo  barred  from  relief.  112 

BfALICE. 

Notes  and  Briefs. 

Malice;  definition  of;  malicious  procure- 
ment of  breach  of  contract;  recovery  of  ex- 
emplary damages  for.  9G2 

What  constitutes;  effect  of,  to  make 
otherwise  lawful  act  actionable;  as  neces- 
sary element  of  conspiracy.  722 

Effect  of,  to  make  otherwise  lawful  act 
actionable.  677 

Effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be: — (I.)  Scope 
of  note;  (II.)  general  principles  involved: 
(a)  in  general;  (b)  acts  in  exercise  of 
rights  without  interference  with  legal  rights 
of  others;  (c)  acts  in  exercise  of  rights 
accompanied  by  interference  with  legal 
rights  of  othora;  (d)  acts  not  in  exercise 
of  rights  and  infringing  rights  of  others; 
(III.)  injury  to  property:  (a)  causing 
62  L.  R.  A. 


breach  of  contract;  (b)  obstructions  to  light 
and  air;  (c)  waters:  (1)  natural  water 
courses;  (2)  percolating  waters;  (d)  mis- 
cellaneous; (IV.)  injury  to  business  or  oc- 
cupation: (a)  causing  injury  to  trade;  (b) 
causing  loss  of  employment  or  service; 
(c)  causing  loss  of  employee  or  servant; 
(Vi)  injury  to  person  or  feelings;  (VI.) 
judge  acting  without,  or  in  excess  of,  juris- 
diction; (VII.)  abuse  of  process;  (VIII.) 
general  and  unclassified  cases;  (IX.)  coo- 
clusion.  673 

MAUCIOUS  FENCE. 

See  Fence. 

MAUCIOUS  INJURY. 

Combination  to  Inflict,  see  Goxspiracv. 

MARRIAGE. 

Liability  for  Alimony  after  Divorced 
Husband's  Second  Marriage,  see 
Husband  and  Wife,  8. 

BfASTER  AND  SERVANT. 

Validity  of  Statute  Making  Corpora- 
tions Liable  for  Injury  to  Em- 
ployees, see  Constitutional  Law, 
2,3. 

Validity  of  Statute  Requiring  Weekly 
Payment  of  Wages,  see  Constitu- 
tional Law,  5,  7. 

Title  of  Statute  as  to  Wages,  see  Stat- 
utes, 2. 

Employment  and  dlsclutrse. 

See  also  Evidence,  23. 

1.  A  rule  of  a  railroad  company  as  to 
an  investigation  in  case  of  a  suspended  em- 
ployee is  not  part  of  a  contract  with  an 
employee  whose  employment  began  before 
the  rule  was  parsed.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Jenkins   (111.)  922 

2.  A  railroad  company  may  lawfully 
refuse  to  continue  in  its  employ  a  person 
who  has  engaged  in  a  strike  aifecting  its 
interests,  or  who  has  shown  himself  to  be 
negligent,  incompetent,  ineflicient.  or  dis- 
honest. New  York,  C.  &  St.  L.  R.  Co.  v. 
Schaffer  (Ohio)  931 

3.  It  is  the  right  of  every  person,  natu- 
ral or  artificial,  to  employ  or  refuse  to  em- 
ploy in  his  business  whomsoever  he  may 
wish;  and  he  cannot  be  called  upon  to  an- 
swer for  his  judgment  in  that  regard  by 
Che  public  or  individuals,  nor  can  the  mo- 
tives which  prompt  his  action  be  considered. 

Ibid. 

4.  A  master  is  under  no  legal  obligation 
to  give  to  his  discharged  servant  a  state- 
ment of  his  service,  and  whether  or  not  it 
was  satisfactory;  and  a  discharged  rail- 
road employee  cannot  maintain  an  action 
for  damages  against  the  company  which  db- 
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charged  him,  for  refusal  to  furnish  him 
with  a  dearance  or  statement  of  the  record 
of  his  Bervice,  although  he  may  have  been 
unable  to  obtain  other  employment  in  con- 
sequence of  such  refusal  by  the  company. 

Ibid. 

5.  A  duty  to  give  a  letter  of  recommen- 
dation or  a  clearance  card  to  an  employee 
who  is  discharged  or  quits  is  not  imposed 
•upon  the  employer  by  common  law.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Jenkins  (111.) 

922 
Aunmption  of  risks. 

6.  That  repairs  promised  by  an  employer 
CO  be  made  upon  a  defective  machine  when 
the  mill  was  shut  down  for  repairs  "the 
fore  part  of  tlie  following  week"  had  not 
been  made  by  Wednesday  does  not  deprive 
an  employee,  who  complained  of  the  defect- 
ive condition  of  the  machine,  of  the  benefit 
of  the  rule  that  an  employee  who  continues 
work  in  reliance  on  the  master's  promise  to 
repair  does  not  assume  the  risk  of  defects 
<luring  the  reasonable  time  allowed  for  mak- 
ing the  repairs.  Rice  v.  Eureka  Paper  Co. 
(N.  Y.)  611 
Master's  liability  to  serTaat. 
Question  for  Jury  as  to,  see  Trial,  11. 

7.  A  gas  company  giving  strangers  per- 
mission to  take  cinders  from  the  end  of  its 
<lump,  which  is  reached  by  a  track  laid  over 
the  cinders,  does  not  o\ve  its  employees  the 
duty  of  anticipating  that  the  licensees  may 
take  them  from  beside  the  track,  so  as  to 
undermine  it  and  make  it  unsafe  for  use, 
and  of  taking  precautions  against  such  con- 
duct. Chandler  v.  Kansas  City,  Mo.,  Gas 
€o.    (Mo.)  474 

Master's  liability  to  third  per  soils  for 
serTaat*s  acts. 

See  also  Caeuiers,  3. 

8.  The  medical  adviser  of  an  insurance 
•company,  who,  in  examining  thie  foot  of  one 
insured  against  accident,  which  has  been 
sprained  so  as  to  require  a  plaster  cast  or 
similar  appliance  to  hold  the  injured  liga- 
ments in  place,  removes  and  fails  to  replace 
such  appliance,  because  of  which  injury  re- 
sults, is  guilty  of  negligence  for  which  the 
company  must  answer  in  damages.  Tomp- 
kins V.  Pacific  Mut  L.  Ins.  Co.   (W.  Va.) 

489 
0.  The  relation  of  master  and  servant 
•exists  between  an  insurance  company  and 
itH  medical  adviser  in  making  an  examina- 
tion of  an  injured  perf*on  holding  an  acci- 
dent policy  issued  by  the  company,  and  the 
company  must  answer  for  injuries  resulting 
from  the  negligence  or  misconduct  of  its 
agent  in  making  the  examination.         Ibid. 

Notes  and  Briefs. 

Right  of  master  to   discharge;    duty  to 
62  L.  R.  A. 


give  letter  or  clearance  to  discharged  serv- 
ant; blacklisting  employees;  right  of  em- 
ployers to  combine.  033 

Duty  of  master  to  give  testimonial  or 
clearance  card  to  discharged  servant;  effect 
of  custom  as  to.  924 

Duty  to  give  recommend  or  clearance  card 
to  discharged  employee: — (I.)  Duty  to  give 
character;  (11.)  duty  to  give  clearance 
card:  (a)  of  corporation;  (b)  when  com- 
bination exists  among  corporations;  (c) 
when  a  uniform  custom  to  do  so  is  shown; 
(III.)  legislation;   (IV.)  summary.  922 

Liability  for  causing  loss  of  employment; 
for  causing  loss  of  employee;  effect  of 
malice  on  liability.  714 

Statute  making  all  corporations  abso- 
lutely liable  for  injuries  to  employees 
through  defective  machinery;  constitution- 
ality of.  .  408 

Master's  duty  to  furnish  safe  machinery; 
assumption  of  risk  by  servant  who  con- 
tinues work  on  faith  of  master's  promise  to 
repair;  where  risk  obvious;  where  defect 
existed  when  servant  began  work;  injury 
as  result  of  unforeseen  accident.  611 

Duty  of  master  to  furnish  safe  place  to 
work;  extent  of;  liability  for  acts  of  third 
party  rendering  place  unsafe;  where  such 
person  licensed  to  go  on  premises.  475 

MAXIMS. 

1.  Gujus  est  solum,  ejus  usque  ad  ccelum. 
Horan  v.  Byrnes    (N.  H.)  602 

2.  De  minimis  non  curat  lex.  State  ex 
rel.  Dumer  v.  Uuegin   (Wis.)  700 

3.  Equity  regards  the  substance,  and  not 
the  form,  of  things.  Burnside  v.  Wand 
(Mo.)  427 

4.  He  who  asks  equity  must  do  equit3\ 
Ibid.;   Barrier  v.  Kelly    (Miss.)  421 

5.  Res  ipsa  loquitur.  Kohner  v.  Capital 
Traction  Company  (D.  C.  App.)  875;  Peo- 
ple v.  Molineux  (N.  Y.)  193 

6.  Sic  utere  tuo  ut  alien um  non  Itedas. 
Horan  v.  Byrnes   (N.  H.)  602 

Notes  and  Briefs. 

Damnum  absque  injuria.  723 

He  who  comes  into  a  court  of  equity  must 

come  with  clean  hands.  608 

Res  ipsa  loquitur.  87-3 

MECHANICS*  UENS. 

See  Liens. 


MEDICAIi  EXAMINER. 

Limitation  on    Authority    of, 

SIJRANCE,   7. 


IN- 


MERQER.  — 

The  rights  of  a  person  entitled  to  recover 
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Milk— Municipal  Qobporations. 


under  an  order  of  filiation  in  a  ba&tardy 
proceeding,  by  which  the  putative  father 
was  required  to  pay  a  monthly  stipend  for 
the  support  of  the  child,  are  merged  in  a 
subsequent  judgment  for  the  total  amount 
due,  obtained  upon  the  refusal  of  the  father 
to  pay  the  monthly  stipend.  McKittrick  v. 
Cahoon    (Minn.)  767 

Ordinance  for  Inspection    of,    see   Mu- 
nicipal COBPORATIONS. 
See  also  Food,  Notes  and  Briefs. 

MINES. 

1.  The  extra  lateral  rights  of  the  owner 
of  a  lode  mining  claim  upon  secondary  veins 
are  not  limited  by  the  fact  that  the  dis- 
covery vein  leaves  the  claim  by  crossing  a 
side  line,  but  he  has  a  right  to  follow  a  sec- 
ondary vein  on  its  dip  outside  his  side  lines, 
although  its  apex  is  outside  of  a  line  drawn 
parallel  with  the  end  line  through  the  point 
where  the  discovery  vein  leaves  the  claim. 
Ajax  Gold  Mining  Co.  v.  Hilkey  (Colo.) 

655 

Oil  and  sac. 

^Lessee's  liability  for  Negligence,  see  Negli- 
gence. 

Repeal  of  Statute  as  to,  see  Statutes,  5. 

Question  for  Jury  as  to  Negligence  in  Per- 
mitting Escape  of  Oil,  see  Trial,  13. 

2.  A  condition  subsequent  to  develop  the 
property  upon  discovering  oil  or  gas  in  pay- 
ing quantities  is  implied  in  a  contract  giv- 
ing the  right,  for  a  nominal  consideration, 
to  enter  upon  and  explore  for  oil  or  gas, 
where  there  is  a  provision  that,  upon  failure 
to  drill  a  well  within  a  specified  time,  the 
lessee  shall  pay  a  certain  amount  per  day 
while  such  completion  is  delayed.  Gadbury 
v.  Ohio  &  I.  Consol.  Nat.  &  Ilium.  Gas  Co. 
(Ind.)  896 

3.  Equity  may  enforce  a  forfeituire  of  a 
contract  for  the  right  to  explore  for  oil  or 
gas  on  a  tract  of  real  estate  where  it  would 
be  against  equity  to  permit  the  lessee  longer 
to  assert  his  title.  Ibid. 

4.  A  forfeiture  of  a  gas  lease  for  breach 
of  a  condition  subsequent  is  sufficiently  evi- 
denced to  give  equity  jurisdiction  of  a  suit 
to  declare  it,  where,  although  the  lessor  was 
not  out  of  possession  so  that  he  could  not 
enter  for  the  breach,  he  has,  after  failure 
for  a  long  time  without  apparent  excuse  to 
develop  the  property,  treated  the  lease  as 
abandoned.  Ibid. 

Notes  and  Briefs. 

Mines;  lease  for  oil  and  gas  purposes; 
actual  production  as  condition  precedent  to 
continuance  of  lessee's  title;  forfeiture  by 
failing  to  operate:  implied  covenant  to  be- 
gin operations  within  reasonable  time.  896 
92  L.  R.  A. 


Ownership  of  veins  apexing  withi» 
surface  boundary  of  claim;  right  to  follow 
such  veins  across  side  lines  of  location;  end 
lines  as  limit  of  extralateral  rights  to  all 
lodes  within  surface;  what  are  end  lines; 
but  one  set  of  end  lines  allowed;  apex  of 
discovery  vein  passing  through  one  end  and 
one  side  line  of  location;  how  extralateral 
rights  upon  such  vein  bounded.  555- 

MISTAKE. 

Estoppel  to  Claim,  see  Estoppel,  2. 

MONET  HAD  AND  RECEIVED. 

Notes  ▲nd  Briefs. 

Money  had  and  received;  nature  of  actioit 
for;   when  action  lies.  58*2 

MONOPOIiT. 

In  Sale  of  Proprietary   Medicines,   see 
Contracts,  14. 

MORTGAGE. 

Taking  Acknowledgment  of,  as  Minis- 
terial  Act,  see  Acknowledoicent. 
The  fact  that  the  witnesses  who  attest 
the  signature  of  a  mortgagor  and  the  notary 
public  taking  his  acknowledgment  are  stock- 
holders of,  but  not  otherwise  interested  in, 
the  corporation  named  in  the  mortgage  as 
grantee,  does  not  render  the  instrument 
invalid,  in  the  absence  of  fraud  and  undue 
advantage.  Read  v.  Toledo  Loan  Co. 
(Ohio)  790 

Notes  and  Briefs. 

Mortgage;  what  constitutes  material 
alteration  of;  right  to  oiforoe,  after  altera- 
tion. 39a 

MOTIONS  AND  ORDERS. 

The  court  may  recall  an  inadvertent 
order  which  has  been  handed  to  the  clerk 
for  entry,  at  any  time  before  it  is  actually 
filed  or  entered  on  the  records,  under  a 
statute  providing  that  all  judgments  shall 
be  entered  by  the  clerk  under  the  direction 
of  the  court.  State  ex  rel.  Brown  v.  Brown 
(Wash.)  974 

MOTIVE. 

EflFect  of,  <m    Lawfulness    of    Act,  see 
Conspiracy,  6. 

For   Homicide,   Evidence   of,    see  Evi- 
dence, 33. 
'  In  Refusing  Employment,  Effect  of,  see 
Master  and  Sebvant,  3. 

Effect  of,  on  Landowner's  Right  to  Sink 
Well,  see  Waters,  2. 

BCUNICIPAI.  CORPORATIONS. 

1.  An  ordinance  requiring  the  inspection 
of  milk  sold  within  the  limits  of  the  city, 
and  providing  for  the  HceMinsLJi^  vendors. 
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18  not  void  as  affecting  persons  bej^ond  the 
limits  of  the  municipality,  where  it  only 
touches'  those  who  bring  or  send  their  milk 
into  the  city  for  sale.  Norfolk  v.  Flynn 
(Va.)  771 

2.  An  ordinance  requiring  the  payment 
of  a  license  fee  by  milk  vendors  to  pay  the 
salary  and  expenses  of  the  milk  inspector 
does  not  violate  the  statute  forbidding  the 
municipality  to  impose  any  tax,  fine,  or 
penalty  on  persons  selling  their  own  farm 
<rr  domestic  products  in  the  city.  Ibid. 

'    Notes  and  Bbiefs. 
Municipal  corporations;    power   to  enaot 
rules  conferred  upon;   necessity  that  rules 
be  reasonable.  890 

MURDEB. 

See  Homicide. 

NAME. 

Injunction  from  Federal  Court  against 
Use  of  Corporate  Name,  see 
Courts,  3. 

Of  Corporation,.  Injunction  against 
Use  of.  see  Injunction,  1. 

NATIONAIi  HOME. 

See  PuBiJc  Institutions,  2. 

NECESSARIES. 

See  Husband  and  Wife,  3,  4. 

Notes  and  Briefs. 

Necessaries;  medicines  and  medical  atr 
tendance  as.  190 

NEGUGENOE. 

Of  Keeper  of  Bees,  see  Animals,  1-3. 

Presumption  and  Burden  of  Proof  as 
to,  see  Evidence,  8,  9. 

Of  Abutting  Owner  Obstructing  Side- 
walk, see  Highways. 

Of  Master  or  Servant,  see  Master  and 
Servant. 

In  Operation  of  Street  Railway,  see 
Street  Railways,  2-5. 

Question  for  Jury  as  to,  see  Trial, 
9-14. 

One  who  leases  a  lot  for  the  purpose  of 
producing  oil  or  gas  therefrom,  reserving 
to  herself  one  eighth  of  the  oil  produced  and 
delivered  in  tank  or  the  pipe  lines,  but  re- 
serving no  control  or  right  to  direct  the 
manner  of  drilling,  or  of  the  erection  of 
tanks  on  the  leased  premises,  and  who  sur- 
renders complete  possession  and  control 
thereof  to  the  lessees  during  the  term  of 
the  lease,  is  not  liable  to  the  owner  of 
property  to  which  oil  escapes  to  its  injury, 
solely  through  the  negligence  and  omission 
of  duty  on  the  part  of  the  lessees.  Langen- 
baugh  Y.  Anderson   (Ohio)  948 

62  L.  R.  A. 


Notes  and  Bbiefs. 

Negligence;  duty  of  owner  of  premirtos  to 
trespassers;  to  person  coming  on  premises 
with  owner *8  permission;  duty  to  trespass- 
ing stock.  133 

In  failing  to  guard  against  possii)h;  oc- 
currenoe.9;  of  master  in  providing  place  for 
servant  to  work.  476 

Motorman  in  charge  of  street  car;  effect 
of  contributory  negligence  of  person  injured. 

747 

Question  for  jury  as  to.  060 

In  permitting  escape  of  dangerous  sub- 
stance to  adjoining  property;  question  for 
jury  as  to  dangerous  character  of  substance. 

950 

Liability  for,  of  governmental  charitable 
corporation.  938 

Whether  question  for  court  or  jur>'.     875 

As  proximate  cause  of  death  where 
person  rendered  insane  by  negligent  injury 
commits  suicide;  in  failing  to  give  statu- 
tory' signals  at  crossing.  751 

NOMINAI.  DABIAGE8. 

See  Damages^  1. 

NONBESIDENT. 

Garnishment     against,     see     Garnish- 
ment, 8,  9. 

NONSUIT. 

Denial  of  Due  Process  by  Granting,  see 
Constitutional  Law.  1. 

NOTARY  PUBUC. 

Notes  and  Briefs. 

Notary  public;  validity  of  acknowledg- 
ment of  instrument  before  notarj*  interested 
therein;  of  mortgage  where  notarj-  stock- 
holder of  corporation  named  as  grant(>e; 
notary  as  ministerial  officer;  distinction 
between  judicial  and  ministerial  acts  of. 

790 
NOTICE. 

To   Guarantor,   see   Guaranty,   Notes 

AND  Briefs. 
Of  Death  of   Insured,   see    Insurance, 
18,  19. 

NUISANCES. 

Notes  and  Briefs. 
Nuisance;  bees  as.  133 

NUNC  PRO  TUNC. 

Correction     of    Mistake     in     Entry    of 
Judgment,  see  Judgment,  2. 

OBSCENITY. 

Notes  and  Briefs. 

Obscenity;    evidence    of    other    crimes    in 

prosecution  for  sending  obscene  1 
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OFFICERS. 

Liability  for  Making  Arrest,  see  FixSE 
Imprison  KENT. 

Notes  and  Briefs. 

Officers;  liability  for  unlawful  arrest;  for 
putting  handcuffs  on  person  arrested;  for 
using  violence  or  subjecting  him  to  humilia- 
tion. 906 

on.. 

Oil  Lease,  see  Mines,  2^,  Notes  and 
Bui£i<*s;   Neotjqence,   1. 

OPINION  EVIDENCE. 

See  Evidence,  17-19,  24-26. 

ORDER. 

See  Motions  and  Orders. 

ORDINANCE. 

See  AIuKiciPAL  Corporations. 

OUSTER. 

By  Joint  Tenant   Starting  Limitation 
Running,  see  Limitation  of  Actions,  2. 

PAID-UP  POUCT. 

See  Insurance,  6. 

PAROIi  EVIDENCE. 

See   KVIDENCE,    16. 

PARTNERSHIP. 

Construction  of  Agreement  for  Sale  of 
Business,  see  Contracts,  9. 

PASSENGERS. 

See  Carriers. 

PASSENGER  STATION. 

Special   Assessments    for    Location    of, 
see  Public  Improvements. 

PASSIVE  TRUST. 

See  Trusts,  8,  9. 

PATENT  IfEDICINES. 

Restraint  of  Trade  in,  see  Contracts, 
14. 

Jurisdiction  of  Equity  to  Prevent  Main- 
tenance of  Fixed  Price  of,  see 
Kgi'iTY,   1. 

PATENTS. 

Requiring  Notes  Given  for  Patent 
Rights  to  so  State,  see  Constitu- 
tional Law,  4,  6. 

A  state  statute  forbidding  the  tak- 
ing of  a  note  for  an  interest  in  a  patent 
right  which  does  not  state  that  fact  on  its 
face  is  not  repugnant  to  the  provision  of 
the  Federal  Constitution  empowering  Con- 
gress to  secure  to  inventors  the  exclusive 
right  to  their  discoveries.  State  v.  Coc^ 
(Tenn.)  174 

62  L.  R.  A. 


PAYMENT. 

The  nuiker  of  a  note  carrying  interest 
at  a  usurious  rate  will  not  be  held  to  have 
intended  a  general  payment  to  be  applied 
on  interest  merely  because  the  payment  was 
so  applied  on  the  books  of  the  bank  without 
his  knowledge.  Second  Nat.  Bank  ▼.  Fitz- 
patriclc   (Ky.)  579 

PENAI.TT. 

Interest  in  Suit  for,  see  Interest. 
Incorporating   Clause    for,    in   Statute 

for  Weekly  Payment  of  Wages,  see 

Statltks,  2. 
For     Taking     Usurious     Interest,    see 

Usury,  2,  3. 

PERCOI^ATIlTG  WATERS. 

Landowner's  Right  to  Gather  and  Uae, 
see  Waters,  3,  4. 

PERPETUITIES. 

See  Trusts,  2,  3. 

PHTCtlCAIi  EXAMINATION. 

Of  insured  after  Accident,  see  Insur- 
ance, 14-16;  Master  and  Serv- 
ant, 8,  9. 

PHYSICIANS. 

Measure  of  Damages  for  Libel  of,  see 
Damages,  6. 

Evidence  in  Libel  Suit  by,  see  Evi- 
dence, 24-26. 

Libel  of,  by  Board  of  Health,  see  Libel 
AND  Slander. 

PIiEADING. 

For  Indictment,  etc.,  see  Indictment, 

ETC. 

1.  Direct  allegation  of  damages  for 
wrongful  withdrawal  of  water  from  plain- 
tiff's power  reservoir  is  not  necessary,  since 
it  is  implied  by  the  law.  Green  Bay  &  M. 
Canal  Co.  v,  Kaukauna  WaAer  Power  Co. 
(Wis.)  579 

2.  Money  received  as  rents  for  water 
wrongfully  taken  from  plaintiff^s  pond  can- 
not be  recovered  in  an  action  to  recover  for 
the  wrongful  taking  of  the  water.  Ibid. 

"3.  If  a  bill  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land  shows 
the  contract  to  be  void  imder  the  statute  of 
frauds,  that  defense  may  be  set  up  by  de- 
murrer. Thompson  v.  New  South  Coal  Ck), 
(Ala.)  551 

4.  -  A  conclusion  in  a  pleading  setting 
forth  that  drafts  with  bill  of  lading  at- 
tached were  transferred  to  a  bank,  that 
tliereby  the  bank  "became  and  was  the 
owner  of  said  draft  and  bill  of  lading"  and 
of  the  property  represented,  does  not  en- 
large the  legal  effect  of  the  facts  stated  so 
as  to  charge  that  the  bonk  purchased,  not 
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only  the  draft,  but  the  bill  of  lading.  S. 
Blaisdeli,  Jr.,  Co.  v.  Citizens*  Nat.  Bank 
(Tex.)  968 

5.  An  allegation  of  defendant's  claim  as 
to  the  extent  of  its  ownership  is  inunate- 
rial,  in  an  action  for  breach  of  a  plainly 
written  covenant  of  warranty  in  a  deed  of 
real  estate,  and  is  properly  stricken  out  of 
the  complaint.  West  Coast  Mfg.  &  I.  Co. 
V.  West  Coast  tmprov.  Co.  (Wash.)         763 

Notes  and  Briefs. 

Pleading;  duty  of  party  relying  on  waiver 
of  condition  precedent  in  life  insurance  pol- 
icy to  plead  and  prove  such  waiver.  390 

Demurrer  to  bill  for  specific  perform- 
ance; of  contract  by  agent;  where  bill 
fehows  ratification  of  agent's  act;  interpos- 
ing defense  of  statute  of  frauds  by  demur- 
rer; where  bill  shows  that  contract  is  ob- 
noxious to  it.  551 

Sufficiency  of  allegation  of  conspiracy; 
charging  offense  in  language  of  statute.  717 

Declaration  construed  to  be  in  tort  unless 
it  clearly  appears  that  ftuit  is  on  contract. 

,      667 

In  action  to  recover  estate  for  breach  of 
condition*  subsequent;  necessity  of  showing, 
not  only  breach,  but  also  forfeiture  on  ac- 
count thereof.  896 

Special  plea  to  be  taken  most  strongly 
against  pleader;  necessity  of  averring  and 
proving  particular  custom.  799 

POISON. 

Evidence  as  to  Killing  Other  Person  by, 
«ee  EviDE.NCE,  22. 

POUCE  POWER. 

See  CossTiTUTioNAL  Law,  6-0. 

PBEUMINABY  EXAMINATIOlf. 

See  Cbimimal  Law,  1,  2. 

PBEMITJM8. 

forfeiture  of  Insurance  Policy  for  Non- 
payment of,  see  Insurance,  11. 

PRESUMPTIOlfS. 

See  Evidence,  4-9. 

PBIH  CIPAI«  AND  AGENT. 

Indorsement  by  Principal  of  Purchase- 
Money  Check  as  Subscription  of 
Contract,  see  Contracts,  1. 

Estoppel  of  Principal  to  Assert  In- 
validity of  Agent's  Act,  see  Estop- 
pel, 1. 

Insurance  Agent,  see  Insurance,  17. 

That  a  ]>erson  might  possibly  have 
profited  by  the  fraudulent  representations 
of  his  a^ent,  made  outside  the  scope  of  his 
authority,  does  not  render  him  responsible 
62  L.  R.  A.  66 


for  them  if  he  in  fact  did  not  do  so.     Tay- 
lor V.  Commercial  Bank  (N.  Y.)  783 

Notes  and  Bbiefs. 

Principal  and  agent;  indorsement  by  prin- 
cipal of  check  given  in  payment  of  purchase 
price  of  land  sold  by  agent  as  sufficient  sub- 
scription of  contract;  where  check  attached 
to  contract;  estoppel.  552 

PBrVTIiEGE. 

In    Preamble    to    Order    of    Board    of 

Health,  see  Libel  and  Slandeb. 
Question  for  Court  as  to,   see  Trial, 

7,8. 
Failure  to  Claim,  w^hile  Testifying  at 

Coroner's  Inquest,  see  Witnesses, 

2. 

PROHIBITION. 

Prohibition  lies  from  a  circuit  court 
to  a  justice  of  the  peace  to  restrain  him 
from  proceeding  in  an  action  when  the  sub- 
ject-matter thereof  is  beyond  his  territorial 
jurisdiction,  and  also  when,  by  reason  of 
want  of  service  or  invalidity  of  service,  he 
has  not  acquired  such  jurisdiction;  al- 
though, when  he  has  jurisdiction  of  the 
subject-matter,  and  the  question  of  his  ju- 
risdiction of  the  person  depends  upon  some 
fact  to  be  determined  by  him,  his  erroneous 
decision  in  favor  of  jurisdiction  is  only 
error,  not  subjecting  him  to  prohibition. 
Pennsylvania  U.   Co.  v.  Rogers    (W.  Va.) 

178 
PROOF  OF  DEATH. 
See  Insurance,  18,  19. 

PROPRIETARY  IfEDICINE. 

Restraint  of  Trade  in,  see  Contracts, 
14. 

Jurisdiction  of  Equity  to  Prevent  Main- 
tenance of  Fixed  Price  of,  see 
Eqlitx',  1. 

PROXIMATE  CAUSE. 

1.  A  verdict  should  be  rendered  for  de- 
fendant in  an  action  to  recover  damages 
for  negligently  killing  a  person  who,  as  a 
result  of  injuries  received,  becomes  insane 
and  kills  himself,  in  the  absence  of  any- 
thing to  show  that  he  acted  under  an  un- 
controllable impulse,  or  that  he  did  not 
understand  the  physical  nature  of  his  act. 
Daniels  v.  New  York,  N.  H.  A  II.  R.  Co. 
(Mass.)  751 

2.  A  vohmtary  wilful  act  of  suicide  of 
a  person  rendered  insane  by  a  negligent  in- 
jury, who  knows  the  purpose  and  physical 
eHect  of  his  act,  is  such  a  new  and  inde- 
pendent agency  as  does  not  come  within  and 
complete  a  line  of  causation  from  the  acci- 
dent to  the  death  so  as  to  render  the  one 
guilty  of  the  negligence  responsible  for  the 

•l*^-  Digitized  by  Google 
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Notes  aitd  Briefs. 

Proximate  cause;   what  constitutes.     652 

Of  death;   where  person  rendered  insane 

by  negligent  injury  commits  suicide.       751 

PUBUO  IBIFBOV£lfENT8. 

Review    of    Assessment   on    Certiorari, 

see    CfiBTIOBART. 

1.  The  cost  and  benefit  of  the  whole  im- 
provement should  be  considered  in  assessing 
the  pro]>erty  on  either  street,  and  not 
merely  that  on  the  street  where  the  prop- 
erty is  situateil,  under  a  statute  providing 
for  the  building  of  a  union  passenger  sta- 
tion, and  the  extension  of  two  streets,  and 
the  widening  of  one  of  them,  and  directing 
the  assessment,  upon  any  real  estate  which 
receives  any  peculiar  benefit  from  the  con- 
struction of  the  station,  and  the  streets,  of 
a  proportional  part  of  the  expense  incurred 
by  the  city  therefor.  Sears  v.  Boston 
Street  Comrs.    (Mass.)  144 

2.  In  determining  the  cost  of  an  im- 
provement consisting  of  a  union  passenger 
station  and  the  improvement  of  two  streets 
connecting  therewith,  which  shall  be  as- 
sessed on  property  abutting  on  either  street, 
the  legislature  may  lump  the  cost  of  the 
improvement  on  both  streets,  and  is  not  re- 
quired to  confine  the  amount  to  be  assessed 
against  the  property  on  either  to  the  cost 
of  the  improvement  upon  it.  Ibid. 

3.  The  benefit  to  property  located  on 
one  street  by  reason  of  the  location  of  a 
union  passenger  station  and  the  extension 
and  improvement  of  that  street  and  another 
one  may  be  determined,  for  the  purpose  of 
assessing  upon  it  its  proportional  cost  of 
the  improvement,  without  considering  the 
benefit  to  other  property  by  rea^^on  of  the 
station  in  connection  with  changes  in  other 
streets  beside  the  two  named,  and  property 
upon  which  is  made  a  separate  assessment 
district.  Ibid. 

4.  The  time  of  finishing  the  passenger 
station  may  be  taken  as  the  moment  for 
estimating  the  benefit  in  the  assessment  of 
the  cost  upon  property  benefited  by  the  lo- 
cation of  the  station  and  the  improvement 
of  streets  leading  to  it,  and  the  public  is 
not  limited  to  the  time  when  its  work  upon 
the  improvement  is  finished.  Ibid. 

5.  In  assessing  upon  abutting  property 
the  cost  of  the  improvement  of  streets  lead- 
ing to  a  newly  located  passenger  station, 
the  benefit  to  the  property,  arising  from  the 
station,  may  be  considered,  as  well  as  that 
from  the  improvement  of  the  street,  where 
the  location  of  the  station  and  the  street 
improvement  are  all  parts  of  the  same  im- 
provement, and  the  benefit  to  the  property 
f{2  L.  R.  A. 


assessed  results  entirely  from  the  city*s  ex- 
penditures. Ibid. 

6.  The  purpose  for  which  a  union  pas- 
senger station  is  located  is  sufficiently  pub- 
lic to  authorize  special  assessments  upoo 
property  thereby  benefited  for  the  cost  of 
the  improvements  in  streets,  made  neces- 
sary, by  such  location.  Ibid. 

7.  The  benefit  to  property  in  the  vicinity 
of  a  newly  located  passenger  station  may  be 
so  different  from  the  general  benefit  to  all 
the  property  in  the  city  as  to  justify  an 
assessment  of  a  portion  of  the  cost  of  im- 
proving streets  leading  to  the  station,  made 
necessary  by  it.  Ibid. 

Notes  and  Briefs. 

Public  improvements;  assessment  for,  as 
exercise  of  taxing  power;  special  burden  for 
special  benefits;  necessity  of  special  benefit. 

145 

PUBUC  INSTITUTION. 

1.  The  grant  of  power  to  a  public  cor- 
poration created  by  Congress  to  administer 
a  public  charity,  to  sue  and  be  sued  at  law 
and  in  equity,  applies  to  such  matters  only 
as  are  within  the  scope  of  its  other  corpo- 
rate powers,  and  does  not  authorize  such 
corporation  to  be  sued  for  a  tort.  Over- 
holser  v.  National  Home  for  Disabled  Vol- 
unteer Soldiers   (Ohio)  936 

2.  The  National  Home  for  Disabled  \'ol- 
unteer  Soldiers  is  a  corporation  created  by 
Congress  for. the  purpose  of  performing  an 
appropriate  and  constitutional  function  of 
the  Federal  government,  and  for  national 
purposes  only;  and  as  such  it  is  a  part  of 
the  government  of  the  United  States,  and 
cannot  be  sued  in  an  action  sounding  in 
tort.  Ibid. 

Notes  and  Bbiefb. 

Public  institutions;  National  Home  for 
Disabled  Volunteer  Soldiers;  liability  of,  to 
be  sued  in  tort.  038 

PUBLIC  POUCT. 

See  Contracts,  12-14. 

QUARANTINE. 

Notes  and  Briefs. 
Quarantine;     of    cattle    imported    from 
other  states;    reasonableness  of.  891 

QUESTIONS  OF  FACT. 

See  Tkial,  '^14. 

BAIIiROADS.* 

Compensation  for  Appropriating  Part 
of  Right  of  Way  by  Magnetic  Tele- 
graph Company,  see  Damages,  5. 


Rafb^Sale. 
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Proceeding  by  Magnetic  Telegraph  Com- 
pany to  Appropriate  Part  of  Right 
of  Way,  see  Eminent  Domain. 

Judicial  Notice  as  to  Manner  of  Con- 
ducting Business  of,  see  Evidence, 
1. 

Burden  of  Proof  in  Proceedings  to  Con- 
demn Part  of  Right  of  Way,  see 
Evidence,  7. 

Proof  of  Failure  to  Give  Crossing  Sig- 
nals, see  Evidence,  37. 

Street  Railroad  Crossing  Railroad 
Track,  see  Street  Railways,  1. 

Notes  and  Bbibts. 

Railroads;  duty  to  give  statutory  signals 
at  crossing;  sufficiency  of  evidence  that  sig- 
nals not  given.  757 


RAPE. 


Notes  and  Briefs. 


Rape;  evidence  of  other  crimes  in  prose- 
cution for.  193 

REAL  PROPERTY. 

Notes  and  Briets. 

Real  property;  covenants  of  warranty  in 
deed;  liability  on,  where  paramount  title 
in  state  or  United  States;  knowledge  by 
grantee  of  encumbrance  upon  or  defect  in 
title;  purchase  of  paramount  title  as  evic- 
tion ;  how  far  tide  land  within  protection  of 
covenants.  764 

RECEIVERS. 

A  receiver  will  not  be  appointed  for  an 
investment  association  at  the  suit  of  hold- 
ers of  certificates  therein,  on  the  ground 
that  the  contract  contained  in  the  certifi- 
catefl  is  different  from  that  represented  in 
the  literature  of  the  company,  and  that  they 
were  fraudulently  induced  to  purchase  such 
certificates,  since  their  remedy  was  to  have 
in  due  time  applied  for  a  rescission  of  the 
contract,  and  have  asked  that  the  company 
be  required  to  repay  to  them  the  sums  re- 
ceived as  a  result  of  the  fraud.  Equitable 
Loan  A  Security  Co.  v.  Waring  (Ga.)       93 

REFERENCE. 

Review  of  Finding  by  Referee,   see   Ap- 
peal and  Error,  12. 

REGISTER. 

Of  Fire  Insurance  Expiration,  Sale  of, 
see  Sale,  1. 

REHEARING. 

Raising    Federal    Question    on     Motion 
for,  see  Appeal  and  Error,  2. 

REPEAL. 

Of  Statute,  see  Statutes,  6. 
62  L.  R.  A. 


RESIDENCE. 

Tent  aa,  see  Gaming,  1. 

RES  JUDICATA. 

See  Judgment,  3. 

RESTRAINT  OF  TRADE. 

In  Sale  of  Proprietary  Medicines,  see 
Contracts,   14. 

RESUME. 

For  RSsumi  of  Contents  of  Book,  see 
p.  961. 

RETURN. 

In  Garnishment  Proceeding,  see 
Garnishment,  3. 

REVIVAL. 

Of  Revoked  Will,  see  Wills,  8. 

REVOCATION. 

Of  Will,  see  Wills,  3-8. 

ROBBERT. 

NoTKS  AKD  Briefs. 

Robbery;  evidence  of  other  crimes  in 
prosecution  for.  193 

RULES. 

As  to  Investigation  in  Case  of  Suspend- 
ed Employee,  see  Master  and 
Servant,  1. 

SALE. 

1.  In  the  sale  of  a  fire-insurance  expira- 
tion register,  which,  without  the  knowledge 
or  consent  of  the  vendor,  had  been  secretly 
inspected  and  partially  copied  by  third 
persons,  made  without  any  representation 
as  to  the  character  or  quality  of  the  register 
with  reference  to  the  privacy  of  the  in- 
formation imparted  by  it,  and  without  any 
express  warranty  that  it  constituted  an  ex- 
clusive record  of  the  matter  it  contained, 
the  rule  of  caveat  emptor  applies.  Kinkel 
V.  Winne  (Kan.)  500 

2.  Payments  must  be  made  at  place  of 
shipment  under  a  contract  for  sale  of  prop- 
erty, "buyer  to  give  shipping  instructions," 
"to  be  delivered  as  packed,"  "f.  o.  b."  at 
place  of  shipment.  Samuel  M.  Lawder  & 
Sons  Co.  V.  Albert  Mackie  Grocery  Co. 
(Md.)  795 

•  3.  A  buyer  having  a  right  to  inspect 
goods  to  be  delivered  f.  o.  b.  must  exercise 
it  at  the  place  of  shipment,  and  cannot  in- 
sist on  reserving  the  right  until  the  goods 
reach  his  place  of  business,  so  as  to  delay 
payment  until  that  time,  unlefts  the  right 
is  expressly  given  by  the  contract.         lijid. 

Notes  and  Bbiefs. 

Sale;  stipulation  to    ship  goodLitO.Qffl6 
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■where  delivery  must  be  made;  where  pay- 
ment due;  when  buyer  entitled  to  posses- 
sion: right  to  inspect;  stipulation  for  cash 
payment;  vendor's  right  to  rescind;  ad- 
missibility of  parol  evidence  to  explain  con- 
tract. 796 

Of  personal  property;  implied  warranty 
of  title;  right  to  recover  price  where  party 
sells  by  mistake;  property  not  owned  by 
him.  596 

Effect  of  contract  to  ship  goods  f.  o.  b. 

796 

SCHOOLS. 

1.  A  tradesm<in  has  no  right  of  action 
against  the  principal  of  a  public  school  for 
enforcing  a  lawful  order  of  the  board  of 
education  requiring  pupils  to  go  directly 
home  when  dismissed  from  school,  although 
the  effect  of  such  enforcement  is  to  injure 
his  trade  with  the  pupils.  Jones  v.  Cody 
(Mich.)  160 

2.  The  board  of  education  may  require 
pupils  to  go  directly  home  when  dismissed 
from  school,  under  statutory  authority  to 
pass  rules  relative  to  anything  whatever 
that  may  advance  the  interests  of  edu- 
cation, the  good  government  and  prosperity 
of  the  free  schools^  and  the  welfare  of  the 
public  concerning  the  same.  Ibid. 

Notes  and  Briefs. 

Schools;  control  of  pupil  outside  of 
school ;  requiring  pupils  to  pay  for  school 
property  destroyed  by  them;  reasonableness 
of  rules ;  liability  of  school  officer  for  errors 
of  judgment  in  attempting  to  enforce  disci- 
pline;   eflfcct  of  malice.  162 

Right  of  school  authorities  to  control 
pupils  when  going  to  and  from  school.     160 

SHORT  SALES. 

Of  Corporate  Stock,  Validity  of  Con- 
tract to  Share  Profits  of,  see  Con- 
TnACTS,   13. 

SIDEWALKS. 

Negligence  of  Abutting  Owner  as  to,  see 
Highways. 

SOCIAL  CLXTB. 

Sale  of  Liquor  by,  see  Intoxicating 

LiQITORS. 

SOLICITATION. 

To  Sexual  Intercourse,  Bee  Indecent 
Proposal. 

SPECIAL  JITBT. 

See  JutfY. 

SPECIFIC  PERFORMANCE. 

Sufficiency    of     Bill    to     Compel,     see 

Pl^EADINO,  3. 

62  L.  R.  A. 


STATE. 

Within     Terms      of     Warranty,     see 
Covenant,  1. 

STATION. 

Special  Assessments    for   Location   of, 
see  Public  Improvements. 

STATUTE  OF  FRAUDS. 

See  Contracts,  1,  2. 

STATUTE   OF   LIMITATIONS. 

See  Limitation  or  Actions. 

STATUTES. 

1.  The  jurisdiction  of  justices  of  the 
peace  cannot  be  r^ulated  by  a  classification 
of  the  cities  in  which  they  reside,  so  as  to 
make  it  different  in  differ^it  places,  where 
they  are  constitutional  officers,  and  the 
Constitution  prohibits  special  laws  regulat- 
ing their  jurisdiction  or  duties,  and  a 
general  law  has  been  passed  applicable  to 
ail  justices  within  the  state;  and  the  fact 
that  it  further  provides  that  the  legislature 
may  restrict  their  jurisdiction  is  im- 
material. Love  V.  Liddle  (Utah)  4S2 
Title. 

2.  The  legislature  is  not  precluded  from 
incorporating  a  clause  providing  for  a 
penalty,  in  a  statute  requiring  the  weekly 
payment  of  wages,  by  the  fact  that  mention 
of  that  fact  is  not  made  in  the  title  of  the 
act,  by  the  constitutional  provision  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith, 
which  subject  shall  be  expressed  in  the  title. 
Republic  Iron  &  S.  Co.  v.  State  (Ind.) 

136 

3.  The  title  "An  Act  Concerning  the 
Limitation  of  Actions  in  Certain  Cases," 
which  does  not  specify  the  cases  in  which  it 
is  to  apply,  is  not  sufficiently  definite  to 
meet  the  requirement  of  W.  Va.  Const,  art. 
6,  S  30,  that  no  act  shall  embrace  more  than 
one  object^  and  that  shall  be  expressed  in 
the  title.  McNeeley  v.  South  Penn  Oil  Co. 
(W.  Va.)  562 
Conatruotion. 

4.  The  amendment  of  a  statute  relating 
to  railroad  companies  alone,  by  re-enacting 
it  with  the  insertion  of  the  word  "all"  in 
place  of  the  word  "railroad,"  cannot  be  re- 
stricted by  construction  so  as  to  apply  only 
to  railroad  corporations  and  others  of  that 
kind.  Ballard  v.  Mississippi  Cotton  Oil 
Co.  (Miss.)  407 
RepeaL 

5.  The  three-year  period  of  limitation 
for  bringing  suit  to  question  the  title  of  one 
in  possession  of  land  under  a  lease  to 
operate  for  oil  or  minerals,  prescribed  by 
W.  Va.  ActB  l67^;^i,,S\^iJ^(^  152.  was 
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abolisl^ed  by  W.  Va.  act  March  16,  1882, 
chap.  102,  p.  298,  re-enacting  W.  Va.  Code 

1868,  chap.  104,  prescribing  ten  years  as  the 
period  of  limitation  for  all  suits  to  recover 
possession  of  land,  and  providing  that  all 
acts  or  parts  of  acts  inconsistent  therewith 
and  coming  within  the  purview  thereof  are 
repealed.      McNeeley  v.  South  Penn  Oil  Co. 

(W.  Va.)  502 

Notes  and  Bbiets. 

Statute;    adopted    from    other    state    or 

country;   adopting  construction    there    put 

upon  it.  432 

Construction  of ;  giving  effect  to  all  parts. 

724 
Interpretation  of;  not  declared  unconsti- 
tutional unless  unconstitutionality  is  clear. 

400 

Validity  of  provision  for  penalties  where 

no  penalty  mentioned  in  title.  136 

STOCK. 

Validity  of  Contract  to  Share  Profits 
of  Short  Sale  of,  see  Contracts, 
13. 

STOPPAGE  IN  TRANSITXr. 

Notes  and  Bbiefs. 

Stoppage  in   transitu   effect  on,   of  con- 
tract to  ship  goods  f.  o.  b.  805 

STREET  BAII.WATS. 

1.  After  a  railroad  company  has  ac- 
quired and  exercised  the  right  to  cross  the 
tracks  of  a  street  car  company,  the  latter, 
equally  with  the  former,  becomes  subject  to 
the  power  of  the  state  as  to  the  imposition 
of  the  expense  of  the  additional  safeguards 
necessary  to  avoid  accidents,  although  the 
necessity  for  them  was  caused  solely  by  the 
railroad  company.  Detroit,  Ft.  W.  &  B.  I. 
Ry.  V.  Osbom  (Mich.)  149 
Neslicenee  Im  operatioiu 

Presumption  as  to,  see  Evidence,  8. 

2.  It  is  negligence  on  the  part  of  an 
electric  railway  company  whose  line  trav- 
erses a  city,  to  have  one  of  its  cars  in  the 
charge  of  a  young  man  only  eighteen  years 
old,  whose  experience  in  the  handling  of  an 
electric  car  dates  only  twenty  days  back. 
Crisman  v.  Shreveport  Belt  Ry.  Co.    (La.) 

747, 

3.  A  street  car  company  employing  an 
inexperienced  motorman,  only  eighteen 
years  old,  to  operate  a  car,  is  liable  for  the 
death  of  a  person  caused  by  the  motonnan's 
shortcomings,  and  doubt  as  to  whether  the 
accident  might  not  have  been  avoided  had 
the  car  been  in  the  hands  of  a  more  ex- 
perienced and  competent  motorman  will  be 
construed  against  the  company.  Ibid. 

4.  It  is  the  duty  of  a  motorman  who 
62L.R.  A. 


sees  a  person  on  horseback  riding  through  a 
crowded  street  somewhat  ahead  of  the  car 
dose  enough  to  the  track  to  challenge  atten- 
tion, while  the  car  is  gaining  upk>n  him,  to 
prepare  for  emergencies  by  turning  off  his 
current  and  winding  the  slack  of  his  brake, 
and  failure  to  do  the  latter    is   negligence. 

Ibid. 
5.  A  motorman  is  not  negligent  on  fail- 
ing to  check  the  speed  of  his  car  until  the 
actual  emergency  arises,  where  he  sees  a 
person  on  horseback  riding  somewhat  ahoad 
of  the  car,  through  a  crowded  street,  close 
enough  to  the  track  for  his  proximity  to 
challenge  attention,  though  not  so  close  as 
to  be  within  the  line  of  danger,  where  the 
car  is  gaining  upon  him,  whose  horse  sud- 
denly swerves  to  one  side  and  enters  upon 
the  track  10  or  15  feet  ahead  of  the  car. 

Ibid. 

Notes  aitd  Briets. 

Street  railways;  defense   of   contributory 

negligence  in  action  for  injury;    effect    of, 

where  motorman  by  reasonable  care    might 

have  avoided  accident.  747 

Right  of  state  to  impose  on,  expense  of 
additional  safeguards  made  necessary  by 
crossing  of  tracks  by  railroad  company. 

160 

STBIKE. 

Right  to  Discharge  Employee  Engaging 
in,  see  Master  and  Servant,  2. 


SUBSOBIBIN G  WITNESSES. 

To  Signature  of  Mortgagor  and  Notary 
Taking  Acknowledgment,  see  Mort- 
gage. 

SUBTEKRAKEAN  WATERS. 

Landowner's  Right  to  Gather  and  Use, 
see  Waters,  3,  4. 

SUICIDE. 

Of  Person  Rendered  Insane  by  Negligent 
Injury,  see  Proximate  CausEw 

SUPERSEDEAS. 

Supersedeas  Bond,  see  Appeal  and 
Error,  6. 

TEUBGRAPHS. 

Appropriation  of  Part  of  Railroad 
Right  of  Way  *for,  Measure  of 
Compensation,  see  Damages,  5. 

Proceeding  for  Acquiring  Part  of  Rail- 
road Right  of  Way  for  Line,  see 
Eminent  Domain. 

Burden  of  Proof  in  Condemnation  Pro- 
ceedings by,  see  Evidence,^  7. 

TENANCY  BY  ENTIRETIES. 

See  HusDANO 


^■^  ^g^eAy'GoOgle 
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Tbnanct  in  Common— Thial. 


TENANCY  IN  COMMON. 

Notes  and  Briefs. 

Tenancy  in  common:  executory  contract 
by  one  tenant  for  sale  of  whole  tract;  when 
possession  under  such  a^eement  becomes 
adverse  to  cotenaiit.  504 

TENT. 

As  Residence,  sec  Gaming,  1. 

TICKETS. 

See  Carriers,  4,  5. 

TIDE  UlNDS. 

Within     Covenant    of    Warranty,    see 
Covenant,  1. 


TORTS. 


Notes  and  Bbiefs. 


Tort;  liability  of  governmental  charitable 
institution  for.  038 

TRADE  NAME. 

Injunction  against  Use  of,  see  CotJRTS, 
3:  Injunction,  1. 

Notes  and  Bbiefs. 
Trade  name;  right  of  successors  of  corpo- 
ration to  exclusive  use  of;  protection  of; 
constructive  fraud  where  act  innocent  in  it- 
Belf  results  in  unfair  trade;  rule  as  to  cor- 
porate trade  names;  right  of  foreign  corpo- 
nition  to  protection  in  use  of  name.  85 

TREASON. 

Notes  and  Briefs. 

Treason ;  evidence  of  other  crimes  in  pros- 
ecution for.  103 

TRESPASS. 

Notes  and  Briefs. 

Trespass;  against  person  standing  on 
sidewalk  in  front  of  premises  and  using 
abusive  language  toward  owner.  000 

Action  of,  for  mesne  profits;  right  to 
maintain,  without  previous  action  of  eject- 
ment ;  measure  of  damages.  682 

TRIAIh 

Denial  of  Due  Process  by  Granting 
Nonsuit,  see  Constitutional 
Law,  !.♦ 

Jury. 

Special  J  'ry,  see  Jury. 

1.  A  statute  adopting  the  common  law 
of  England  as  part  of  the  law  of  the  state 
includes  the  common-law  jury,  both  regular 
and  special.  Eckrich  v.  St.  Louis  Transit 
Co.   (Mo.)  911 

2.  The  jury,  the  right  to  trial  by  which 
is  continued  inviolate  by  the  Constitution 
62  L.  R.  A. 


of  1875,  is  the  jury  as  it  had  existed  prior 
to  the  time  of  the  adoption  of  that  Consti- 
tution, including  the  special  jury  of  the 
common  law,  and  not  the  jury  provided  for 
by  the  statutes  at  and  prior  to  the  adoption 
of  the  first  state  Constitution,  where  the 
state  statutes  merely  prescribe  the  qualifi- 
cation of  jurors  and  mode  of  their  selection, 
without  anything  to  indicate  an  intention  to 
abolish  the  common-law  jury, — especially 
when,  prior  to  the  adoption  of  the  first  Con- 
stitution, the  common  law  had  been  adopted 
by  statute.  Ibid. 

3.  Statutes  permitting  a  comparison  of 
writings  to  determine  the  genuineness  of  one 
in  dis])ute  are  not  in  conflict  with  the  pro- 
vision of  the  Constitution  preserving  the 
right  of  trial  by  jury  inviolate.  People  v. 
Molineux  (N.  Y.)  Ifi3 

4.  A  statute  permitting  a  comparison  of 
a  disputed  writing  to  be  made  with  any 
writing  proved  to  the  satisfaction  of  the 
court  to  be  genuine  does  not  deprive 
the  jury  of  the  right  to  pass  upon  the 
genuineness  of  the  standards  submitted  for 
comparison.  Ibid. 

6.  Comparison  of  disputed  writing  with 
standards  produced  in  court  may  be  made 
by  witnesses,  or  by  the  court  and  jury,  with- 
out the  aid  of  witnesses.  Ibid. 
Queitions  of  law  and  fact. 

iS.  If  plaintiff  has  made  a  prima  facie 
case  he  is  entitled  to  have  it  submitted  to 
the  jury,  regardless  of  the  ease  which  is 
made  by  defendant.  Kohner  v.  Capital 
Traction  Co.   (D.  C.  App.)  875 

7.  The  question  of  the  libelous  character 
of  a  publication,  and  whether,  if  libelous  it 
is  privileged,  is  for  the  court.  Mauk  v. 
Brundage   (Ohio)  477 

8.  In  an  action  for  libel,  the  question 
whether  the  publicaticm  is  or  is  not  libelous 
per  ae  is  a  question  for  the  court:  and  the 
qiicstion  whether  or  not  the  publication  in 
privileged,  the  controlling  facts  being  eon- 
ceded,  is  also  for  the  court.  Ibid. 

9.  Whether  a  regulation  adopted  and 
sought  to  be  enforced  by  a  carrier  of  passen- 
gers is  or  is  not  reasonable  is  a  question  of 
law,  and  not  one  of  fact  for  determination 
by  a  jury.  Central  of  Georgia  R,  Co.  v. 
Motes  (Ga.)  507 

10.  The  liability  of  a*  street  car  company 
for  injury  to  a  passenger  by  the  conductor 
cannot  be  decided,  as  matter  of  law,  where 
the  conductor  explains  his  conduct  by  suit- 
ing that,  in  passing  along  the  footboard  on 
the  side  of  the  car  he  lost  his  balance,  and. 
to  save  himself  from  falling,  reached  for 
the  stanchion,  when  his  hand  came  in  con- 
tact with  plaintiflf, — since  the  jury  have  a 
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right  to  pass  upon  the  truth  of  such  asser- 
tion. Kohner  v.  Capitol  Traction  Co.  (D. 
C.  App.)  875 

11.  The  jury  cannot  be  permitted  to  con- 
sider whether  or  not  the  safest  route  for  the 
erection  of  a  railroad  was  selected  in  an  ac- 
tion to  hold  the  company  liable  for  the  death 
of  an  employee.  Scott  v.  Astoria  &  C.  River 
R.  Co.   (Or.)  543 

12.  Whether  or  not  a  chil4  injured 
through  another's  negligence  was  in  the  ex- 
<»rci.se  of  ordinary  care  and  caution  for  one 
of  its  ngeand  discretion  is  a  question  for 
the  jury.     Rachmel  v.  Clark   (Pa.)  959 

13.  In  an  action  against  the  lessor  and 
lessees  in  an  oil  and  gaa  lease  to  recover  for 
the  burning  of  plaintiff's  building  on  a  lot 
adjoining  the  leased  premises  through  the 
alleged  negligence  of  the  lessees,  whereby 
oil  escaped  from  a  tank  on  the  latter,  and 
flowed  under  the  building,  and  thence  down 
the  slope  of  the  hill  to  a  creek,  where  it 
came  in  contact  with  a  fire,  which  followed 
back  the  trail  of  oil  and  burned  said  build- 
ing, and  the  plaintiff's  petition,  on  which  is- 
sue is  joined,  alleges  that  such  escape  of  oil 
resulted  from  the  negligent  acts  and  omis- 
pions  of  duty  on  the  part  of  the  lessees  in 
not  snfely  keeping  and  caring  for  the  oil,  the 
case  should  have  been  submitted  to  the  jury 
on  the  questions  of  negligence  put  in  issue 
by  the  pleadings.  Langenbaugh  v.  Ander- 
son  (Ohio)  948 

14.  Whether  or  not  the  owner  of  a  horse 
is  negligent  in  hitching  it  within  a  few  feet 
of  a  hive  of  bees,  which  he  could  have  seen 
had  he  looked,  is  for  the  jury.  Parsons  v. 
Manser  (Iowa)  132 
Imtriiotioiui. 

15.  An  instruction  that  the  jury  shall 
find  for  plaintiff  in  certain  contingencies  is 
erroneous,  unless  it  confines  them  to  the 
evidence.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  v.  Jenkins    (111.)  922 

16.  The  court  properly  refuses  an  in- 
stmction  to  the  effect  that  the  jury,  in 
passing  upon  the  testimony  of  a  party,  may 
take  into  consideration  his  situation  and 
interest  in  the  result  of  the  verdict  and  all 
the  circumstances  surrounding  him,  and 
give  to  it  only  such  weight  as  they  may 
deem  it  fairly  entitled  to,  when  a  witness 
against  him  is  deeply  interested  in  a  moral 
sense,  and  no  such  direction  as  to  his  testi- 
mony is  included.  Tompkins  v.  Pacific 
Mut.  L.  Ins.  Co.  (W.  Va.)  489 
Verdict. 

17.  If,  in  an  action  against  a  board  of 
health  for  libel  by  statements  in  the  pre- 
amble to  a  public  order  to  physicians  and 
surgeons,  the  evidence  warranted  a  finding 
that,  in  the  passing  and  publication  of  such 
62  L.  R.  A. 


preamble,  some  of  the  defendants  were  actu- 
ated by  express  malice  and  others  were  not, 
and  the  jury  should  so  find,  it  is  proper 
practice  to  render  a  verdict  against  all  of 
the  defendants  for  compensatory  damages, 
and  4in  additional  amount  as  exemplary 
damages  against  those  found  to  have  been 
guilty  of  express  malice.  Mauk  v.  Brun- 
dage  (Ohio)  477 

Notes  and  Briefs. 

Right  to  jury  trial;  extent  of;  validity  of 
statute  imposing  conditions  upon;  requir- 
ing person  asking  for  special  jury  to  pay 
fee  therefor.  912 

Question  for  jury  as  to  dangerous  char- 
acter of  substance  confined  on  property.  950 

Question  for  jury  as  to  negligence.       960 

When   negligence   is   a   question   for   the 

court.  '  875 

Question    for    court    whether    notice    of 

death  of  insured  person  waa  "immediate;" 

where  facts  are  undisputed.  486 

TROVER. 

By   Infant  Purchasing   Property   from 
Other  Infant,  see  Infants. 

TRUSTEE  PROCESS. 

See  Gabmsument. 

TRUSTS. 

1.  The  mere  fact  that  no  time  is  stated 
in  the  creation  of  a  trust  for  its  termina- 
tion, does  not  render  it  void  for  uncertainty. 
Holmes  v.  Walter    (Wis.)  986 

2.  W^hcre  a  trust  has  no  express  provi- 
sion for  its  termination  it  is  not  void  on 
that  account  if  it  does  not  offend  against 
the  statute  as  to  suspending  the  absolute 
power  of  alienation.  Ibid. 

3.  The  law  prohibiting  the  suspension  of 
the  absolute  power  of  alienation  does  not 
apply  to  personal  property  in  any  case,  and 
it  does  not  apply  to  realty  where  the  trus- 
tee has  the  absolute  power  to  sell  the  same, 
or  where  the  beneficiaries  arc  all  in  esse, 
and  can,  by  uniting,  convey  the  whole  title. 

Ibid. 

4.  A  trust  is  fully  expressed  and  clearly 
defined,  within  the  meaning  of  the  statute, 
when  the  general  purpose  thereof  is  clearly 
within  the  statute,  the  general  scheme  of 
the  trust  is  made  evident,  and  the  subject 
of  the  trust  and  persons  to  be  benefited  are 
made  sufficiently  clear  that  a  court  of  equity 
can  judicially  determine  the  same  and  su- 
perintend the  execution  of  the  trust.     Ibid. 

6.  When  the  title  to  property  is  con- 
veyed to  one  for  the  benefit  of  another,  with 
active  duties  to  be  performed  by  the  grantee 
with  reference  to  the  subject  ot*^®  conveyjip 
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ance,  evidencing  an  intention  that  the  pri- 
mary use  of  the  property  shall  be  in  the 
grantee,  an  active  trust  is  created  whether 
any  technical  words  to  that  effect  are  used 
or  not.  •  Ibid. 

6.  A  trust  created  by  a  devise  to  the 
testator's  wife,  of  all  his  property  in  trust 
for  her  and  his  children,  with  full  power  to 
continue  his  business,  if  for  the  best  inter- 
est of  his  estate,  is  not  void  for  uncertainty 
merely  because  the  particular  maimer  of  ex- 
ecuting it  is  not  pointed  out.  Ibid. 

7.  When  an  instrument  creating  a  trust 
does  not  in  terms  or  by  necessary  implica- 
tion prohibit  the  termination  thereof,  if  all 
parties  who  are  or  may  be  interested  are  in 
existence  and  are  8ui  juris,  they  may,  by 
uniting,  terminate  the  trust  subject  to  such 
restraints  as  are  contained  in  Wis.  Rev. 
Stat  1898,  §§  2089,  2091.  Ibid. 
Pa«iiTe  trniits. 

8.  A  purely  passive  trust  is  annihilated 
as  soon  as  created,  by  the  operation  of  the 
statute  Wis.  Kev.  St&t.  1&98,  §  2075,  caus- 
ing the  legal  title  to  vest  with  the  beneficial 
right.  Ibid. 

9.  The  statute  operating  upon  passive 
trusts  so  as  to  vest  the  legal  title  with  the 
beneficial  right  does  not  affect  active  truAts 
whether  they  be  valid  or  invalid,  since,  if 
the  former,  they  are  to  be  executed  accord- 
ing to  the  scheme  of  the  creator  thereof; 
and  if  invalid  the  property  is  entirely  un- 
affected by  the  instrument  and  goes  under 
the  residuary  clause  of  the  will  in  the  ab- 
sence of  any  other  direction  contained  there- 
in, and,  if  there  be  no  such  residuary  clause 
or  direction,  it  goes  as  intest&te  estate. 

Ibid. 

Notes  and  BBisrs. 

Meaning  of  word  "trusts"  in  its  techni- 
cal and  legal  sense;  what  sufficient  to  show 
intent  to  create.  987 

TUBERCUI^IK  TEST. 

See  Ajnimals,  4-6. 

UNION  STATION. 

Assessments    for   Making,    see   Pubuc 
Impbovemekts. 

USAGE. 

See  Custom.  •. 

USURY. 

Interest  in  Suit  for  Penalty  for  Charg- 
ing, see  Interest,  5. 

Application  of  General  Payment  on 
Usurious  Note,  see  Payment. 

1.  In  a  suit  by  a  national  bank  upon  a 
note  tainted  with  usurious  interest  which  is 
credited  on,  or  eliminated  from,  the  note, 
62  L.  R.  A. 


the  judgment  should  be  for  the  principal 
with  interest  at  the  legal  rate  from  the  com- 
mencement of  the  action.  Second  Xat 
Bank  v.  Fitzpatrick   (Ky.)  599 

2.  The  principal  sum  due  upon  the  note 
need  not  be  paid  or  tendered  before  the  com- 
mencement of  a  suit  for  statutory  penalties 
for  the  collection  of  usurious  interest.    Ibid. 

3.  The  penalty  of  double  the  illegal  in- 
terest paid,  imposed  for  the  taking  of  usuri- 
ous interest,  is  twice  the  entire  amount  of 
interest  paid,  and  not  merely  twice  the  ex- 
cess above  the  legal  rate.  Ibid. 

Notes  and  Briefs. 

Usury;  avoiding  contract  because  of.   112 
Conflict  of  laws  as  to.  33 

VARIANCE. 

Between  Copy  and  Original  Application 
for  Policy,  see  Insubance,  6. 

VENDOR  AND  PURCHASER. 

Notes  and  Behefs. 

Vendor  and  purchaser;  effect  of  contract 
to  ship  goods  f.  o.  b.: — (I.)  Scope;  (II.) 
vendor's  liability  as  to  loading  and  trans- 
portation expenses;  (III.)  upon  whom  the 
duty  of  furnishing  cars  or  vessels  lies; 
(IV.)  effect  of  delivery  f.  o.  b.:  (a)  upon 
the  placing  of  the  risk;  (b)  upon  the  pars- 
ing of  the  title;  (c)  upon  the  place  of  in- 
spection; (d)  upon  the  time  of  payment; 
(e)  upon  the  ri^t  of  stoppage  in  transitu; 
(V.)  summary.  796 

VERDICT. 

Different  Verdicts  against  Different  De- 
fendants, see  Trial.,  17. 

WAGES. 

Validity  of  Statute  Requiring  Weekly 
Payment  of,  see  Constitdtional 
XiAW,  5,  7. 

Title  of  Statute  as  to,  see  Statutes,  2. 

WARRANT. 

Of    commitment,    see    Criminal   IiAW, 

3-8. 
Possession  of,  by  Officer  as  Justification 

for  Arrest  by  Another,  see  False 

Imprisonment,  1. 

WARRANTY. 

Covenant  of,  see  Covenant. 

By  Application  for  Insurance,  see  In- 
surance, 8-10. 

Allegations  in  Actions  for  Breadi  oJ^ 
see  Pleading,  5. 

WATERS. 

Action  of  Tort  for  Wrongful  Appropri- 
ation of,  see  Action  ob  Suit. 
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Measure  of  'Damages  for  Diversion  of, 
see  Daicaoes,  2. 

Pleading  in  Action  for  Wrongful  With- 
drawal of,  see  Pleading,  1,  2. 

1.  That  the  owner  of  a  dam  and  pond 
on  a  flowing  stream  has  no  facilities  for  us- 
ing the  power  created  thereby  does  not  pre- 
vent his  recovery  of  substantial  damages 
from  one  "who  uTongfully  withdraws  water 
from  the  pond  to  the  injury  of  the  power. 
Green  Bay  &  M.  Canal  Co.  v.  Kaukkuna 
Water  Power  Co.   (Wis.)  579 

Prohibiting  Waste  of  Water  from,  see  Con- 
stitutional Law,  8. 

2.  A  landowner  has  a  right  to  sink  a 
well  on  his  land  and  use  the  water  there- 
from as  he  chooses,  or  allow  it  to  flow  away 
reivardless  of  the  effect  of  such  use  upon  his 
neighbor's  wells;  and  such  right  is  not  af- 
fected by  malicious  intent.  Huber  v.  Mer- 
kel  (Wis.)  589 

3.  The  right  of  a  landowner  to  sink 
wells  and  gather  and  use  percolating  waters 
as  he  will,  even  though  the  flow  of  his  neigh- 
bor's well  be  diminished,  cannot  be  taken 
away  from  him  or  impaired  by  legislation, 
unless  by  the  exercise  of  eminent  domain 
or  the  police  power.  Ibid. 

4.  No  deflnite  subterranean  stream 
which  supplies  artesian  wells  is  shown  by 
the  facts  that  such  wells  may  be  obtained 
over  a  space  2i/^  by  5  miles;  that  water  is 
struck  in  a  stratum  of  lime  or  sandstone; 
and  when  it  is  found  the  drill  bit  rests  on 
the  bottom  of  tlie  well  and  makes  no  sudden 
drop.  Ibid. 

Notes  and  Bbiets. 

Water  course  as  parcel  of  the  land;  a 
corporeal  hereditament,  not  an  easement; 
ejectment  for  water  power;  wrongful  ap- 
propriation of;  right  of  owner  to  waive 
tort  and  sue  on  contract  in  assumpsit; 
measure  of  damages  for;  efl'ect  of  use  or 
nonuse  of  power  by  owner;  property  in  flow- 
ing stream.  581 

Percolating;  rights  in;  destroying  neigh- 
bor's well  by  digging  well  on  one's  own 
land;  efl'ect  of  malice;  constitutionality  of 
statute  prohibiting  waste  of  water  from  ar- 
tesian wells.  590 

How  far  tide  land  is  within  protection  of 
covenants  in  deed.  763,  765 

Interfering  with  flow  of;  effect  of  bad  mo- 
tive. 687 

Liability  for  withdrawing  water  from 
reservoir.  679 

WEATHER  BUREAU. 

Testimony  by  Agent  of,  see  Witnesses, 
1. 
62  L.  R.  A. 


WEI.I.8. 

See  Constitutional  Law,  8. 
Landowner's   Right  to  Sink,   see   Wa- 
lEBS,  2-4. 

WTLUI. 

Proof  of  Contents  of  Lost  Will,  see  Ev- 
idence, 20,  21. 

Scrutinizing  Evidence  as  to  Tcstn tor's 
Declarations,  see  Evidence,  35. 

Trust  Created  by,  see  Trusts,  6. 

Attestation  clause. 

1.  If  a  will  is  in  fact  signed,  attested, 
and  subscribed  as  required  by  the  statute,  a 
formal  attestation  clause  is  not  necessary. 
Williams  v.  Miles  (Neb.)  383 

2.  The  subscribing  witnesses  to  a  lost 
will  'may  testify  that  the  testator  signed 
and  they  witnessed  and  subscribed  in  the 
required  manner,  without  proving  that  there 
was  an  attestation  clause,  or  establishing 
the  contents  thereof.  Ibid. 
ReTOcatlon. 

Presumption  as  to,  see  Evidence,  4. 
Rebuttal   of  Presumption   as  to,   see  Evi- 
dence, 21. 
See  also  Evidence,  34. 

3.  Courts  do  not  favor  revocation  by 
implication,  and  incline  to  such  a  construc- 
tion as  will  give  effect  to  both  instruments. 

Ibid. 

4.  The  fact  that  a  subsequent  will  was 
made  is  not  sufficient,  of  itself,  and  without 
some  proof  of  its  actual  contents,  to  show 
revocation  of  a  former  will.  Ibid. 

5.  Unless,  a  subsequent  will  expressly 
revokes  the  former  one,  such  former  will  is 
only  revoked  so  far  as  it  is  inconsistent  with 
the  latter.  Ibid. 

6.  A  subsequent  will  may  have  the  ef- 
fect of  revoking  a  prior  will,  either  by  rea- 
son of  an  express  clause  of  revocation,  or  of 
an  inconsistent  disposition  of  the  testator's 
property.  •  Ibid. 

7.  A  subsequent  will  which  has  the  ef- 
fect of  revoking  a  prior  will  may  be  shown 
for  the  purpose  of  defeating  probate  of  such 
prior  will,  although,  by  reason  of  its  loss  or 
destruction,  the  exact  dispositions  made 
therein  cannot  be  shown  and  are  incapable 
of  execution;  the  revocation  will  be  effec- 
tual, even  though  in  other  respects  the  will 
cannot  be  carried  out.  Ibid. 

8.  If  the  testator  destroys  a  subsequent 
will  revoking  a  former  one  by  implication, 
such  act,  of  itself,  will  not  operate  to  re- 
vive the  former  will,  the  revival  of  the 
former  will  in  such  a  case  depending  upon 
the  intention  of  the  testator,  which  is  to  be 

deduced  from  all  the  circumstancfsr^^Ibid*!/-. 
Digitized  by  VriOOy  IC 
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CoiiBtmotioit. 

9.  The  rule  that  judicial  construction 
is  nrfther  required  nor  permissible  unless 
uncertaiAJti^  of  sense  is  clearly  apparent  ap- 
plies to  wills  the  same  as  to  other  instru- 
ments.    Holmes  V.  Walter   (Wis.)  986 

10.  Where  the  field  of  construction  is  en- 
tered upon  respecting  a  will,  the  rule  that  a 
meaning  is  to  be  preferred  which  will  sup- 
port, instead  of  defeat,  it  applies  as  strong- 
ly to  testamentai-y  trusts  as  to  any  other 
testamentary  di&position  of  property.    Ibid. 

11.  A  devise  of  a  fund  to  be  distributed 
by  the  executor  "to  the  poor,"  in  his  discre- 
tion, is  valid,  under  a  statute  making  valid 
gifts  to  charity  "which  shall  have  pointed 
out  with  reasonable  certainty"  the  purpose 
of  the  charity  and  the  beneficiaries  thereof. 
Thompson  v.  Brown  (Ky.)  398 

WITNESSES. 

Of  Mortgagor  and  Notary  Taking  His 
Acknowledgment,  see  Mortoaoe. 

1.  An  agent  of  the  government  weather 
bureau  in  charge  of  a  particular  station  may 
testify  as  to  whether  or  not  the  rainfall  of 
a  particular  day  was  excessive,  from  knowl- 
edge gained  by  an  examination  of  the  rec- 
ords of  the  station,  although  for  a  portion 
of  the  time  they  were  kept  by  his  predecessor 
in  office.  Scott  v.  Astoria  &  C.  River  R.  Co. 
(Or.)  543 

2.  One  called  to  testify  at  a  coroner's 
inquest  as  a  mere  witness,  who  fails  to  claim 
a  privilege  on  the  ground  that  his  testimony 
may  tend  to  incriminate  him,  cannot  object 
to  the  introduction  of  his  testimony  on  his 
subsequent  trial  for  the  commission  of  the 
crime  then  under  investigation  by  the  cor- 
oner. People  V.  Molineux  (K.  Y.)  193 
62  L.  R.  A. 


3.  That  one  person  at 'a  trial  did  not 
deny  having  made  a  statement  imputed  to 
him  by  a  witness  cannot  be  shown  for  the 
purpose  of  falsifying  testimony  given  by  him 
at  a  subsequent  trial.  Horan  v.  Byrnes  ( X. 
H.)  602 
Gompetenoy. 

4.  Persons  who  would  take  as  heirs  or 
next  of  kin  in  case  of  intestacy  are  not  dis- 
qualified, under  Neb.  Code  Civ.  Proc.  §  329, 
providing  that  no  person  having  a  direct  le- 
gal interest  in  the  result  of  any  civil  ac- 
tion, w^hen  the  adverse  party  is  the  repre- 
sentative of  a  deceased  person,  shall  be  per- 
mitted to  testify  to  any  transaction  or  con- 
versation with  the  deceased  person,  from  tes- 
tifying as  to  transactions  and  conversations 
with  the  deceased  in  a  contest  over  an  al- 
leged will.     Williams  v.  Miles  (Neb.)       383 

5.  The  commission  of  incest  by  a  man 
is  not  a  crime  against  his  wife,  within  the 
meaning  of  a  statute  forbidding  the  latter 
to  be  a  witness  against  him  without  his  con- 
sent, except  when  he  is  prosecuted  for  the 
commission  of  a  crime  against  her.  State 
V.  Burt   (S.  D.)  172 

Notes  and  Briefs. 

Witnesses;  using  paper  to  refresh  mem- 
ory; where  writing  not  made  by  witness 
himself;  distinction  between  paper  offered 
as  evidence  and  one  to  be  used  to  refresh 
memory.  775 

Husband  and  wife  as  witnesses  for  or 
against  each  other;  in  what  cases.  172 

WRIT  AND  PBOCE8S. 

Notes  and  Briefs. 

Writ  and  process;  abuse  of;  effect  of  mal- 
ice on  liability  for.  721 
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